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ABADL, 

See also Caines, nuclei* :-™“ 

( 1 ) (’o-owner.s. 

(2) Cusiom ( Punjab)* 

(b) Laiullord 'I'enaiit. 

— Al)adi rights \esiel in all proprie- 
tors of village—XiOss of right to ^ share 
of Kuri Kamiui aces uot deprive of right 
to control disposal of abadi land, it being 
.a common right of all. 19 P W B 191<S=s 

4M C 456, 

— The deft, should prove his adverse 
' possession when a i>roprictor of waste land 
-sues him for it, as the iiossession goes with 
the title. 204 P. L R 1014=r2'5 1 C 82. 

— Civil Courts have jurisdiction to 
-.grant possession of Abadi lands parti tioned 
by Revenue Court. 20 I C 4S. 

—Occupancy right in houses Transfer- 
ability. Transfer of Property Act, 8. 108 
(f)see b7 All M4==2S I C 446, 

—Adverse possession See Limitation Act, 
1908, Art, 144 A J 11 1991. All B2b==I E 
1991 A 2(U=:=:!30 I C 296. 

— License to build on abadi of Malgu 
/.ari villages being genoi'ally given to persons 
residing in the village, a malguzar wlio did 
not oi)ject to a shop-keeper in the village 
building on the abadi, for about 10 years, 

■ though he knew of it, was estop]>ed from say- 
irig That he had not given license to build. 
A^I R 1991 Xag ir)8==ilnd Rul (1991) Xag 
180=:=27 X L R 189== tJ4 i C 852. 

— A suit for ejectment of a non-pro- 
prietor from the site occupied by the latter 
Is govei’iied l)y Art. 144 and not by art, 120 
of the Limitation Act. Ind Riii (1991) Lah 
887== !34 I C 119* I 

See also cases under : — Limitation Act 
Art 144. 

—Proprietors not objecting to good 
tnany sale.s or mortgages of house sites by 
non-proprietors estaolishes right to sell in 
tlic latter, and the latter need not prove 
•nrcumstiuices of the sales in every case, 
X"on-proprietor.s of village Sinawan in Mu- 
gsuffargarh are entitled to sell the house .sites. 

Ind Eul (1991) Lah 759==! 35 I C 271. 

— A customary right to sell house sites 

dl. 4’.. i\) 


ABADI ( Contd. ) 

must be strictly proved: I R 1991 A 759==^ 

133 I C 897, 

—Unless there is evidence to the con- 
trary, houses in the abadi of Shamilat go 
with the land^ and if the land is proved to 
be ancestral the houses may be presumed 
to be ancestral property. Ind Rul (1931) 
Lah 994==92 P L R G03==I34 I C 786* 

—Where some of the proprietors sue 
to eject trespassers, and also challenge the 
title of the village proprietary body in tlie 
disputed site, a decree for possession ought 
not to be given to idaintiifs, as such decree 
wdll enable them to have possession to the 
exclusion of the vill-ige proprietary body. 
1992 POL G!)G ((Jivj==99 P L R 124==A L 
R 1932 L 606 (Civ.) 

— The circumstances of a particular case ■ 
may no doubt give rise to an inference 
that a tenant is entitled to occupy ]>art of ' 
the village site so long as he i.s a cultivator 
in the village, or so long as he cultivates a. 
particular holding. But it is not pernii.ssi- 
ble to presume ge?icrally that the right to 
occupy the sito of a house in the village 
abadi ceases when he ceases to cultivate land, 
in the village or is ejected from a particular 
holding. A landlord, seeking to eject his tenant 
from the site of his house "after his tdect menr: 
must therefore, establish that the defen-- 
daut’s right to the site is dependent 0 !i his 
right to retain the holdine^. 54 A :->79==t9*l2' 
A L J 142==19 L R 105 (.Rev.)==lG R D 22-2 
==A I R 1992 A 252==A L R 1932 A 3;>. 

— Raiyat’s outer saltan"" of his house— 
raiyat not entitled, as a matter of right, 
and without the consent of the Zemindar 
to build on the ^‘sahan." A L R 199>9> A ibo. 
==1099 A L J 5C==1 A W R 194==A I R 1933 

A 288. 

— Partitmn — Plff. representing majority 
residing in another village s.mie defts. re- 
presenting small share. *i" P L R 1912==228 

P W R 1911==I2 I C 605* 

—There was a thatched .shed dedicated 
to permanent religious x>urpo.se, the tenant 
before whose hmse it was, was not e a titled 
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ABADI C Contd.) 

to build pucca biiiiditig on shed — sites. 27 
A 3C)6==24 A WN 276==2 A L J 27. 

ABAN0ONMENT. • 

See also : — 

(1.) Beng. Tenancy Act, SS, 18, 87. 

(2) Basement. 

(3) Easements Act. SS. 28, 38. 

(4) Evidence Act S. 92. 

(5) Limitation Act art. 144. 

(6) Specific Relief Act S. 22 

— Abandonment is a mixed question of 
law and fact and cannot be raised at a lato 
stage. 35 C W N 648. 

—After a Hindu tetator’s death, in 
mutation proceedings among tlie heirs the 
will was not meniioned nor I’evoked, but the 
suit was compromised, the sciiiciuent being 
not strictly {iccordiiig to the pers'>nal law. 
It was a family arraugemont aiid^ in spite of 
the will, tiie property was family prox^erly 
and as such was inherited fron: the testator. 
110 P W R 1914== 215 P L E 1914==3 P B ; 

11U5.==25 i C 480. ! 

— Whether a transfer of an luidur-raiyvdi : 
holding amounts to relingnishinent or not , 
depends upon the effect of what is done in 
each case. 19 C W N 43==42 A 751==2bC L 
J 548==27 I C 271. 

— Right acquired by is heritable though 
jion-transferabie interest in land clearest 
intention to abandon — No active assertion 
of right. 15 0 G 07== 1 3 I C 6!3. 

— or not is a question of fact in a 
second apiieaL 41 P R 1919== 51 I C 396== 

82 P L E 1919. 

ABADONMENT OF APPEAL. 

See C P Code 0 23 R I. 

ABANDONMENT OF ATTACHMENT, 

See C F Code, 0 21. 

.ABANDONMENT OF CLAIM. 

See also : — 

(1) Beng. Tenancy Act Sch III art 6. 

(2) Presidency Small Cause Courts 
Act 1895 S 39 (1). 

(B) C P Code S 11 expl. lY S. 47, 0. 2. 

R 2. 

(4) Limitation Act S. 14. 

— ^when amounts to abandonment of 
ones rights. See 18 I C 799==113 P L B 
1913==112 P W B 1913==63 P R 1913. 
— Where lands are left in possession of 
strangers, the owner living and tilling lauds 
elsewhere for over 20 years, Held to be 
sufficient evidence of abandonment. 33 P W 
R 1913==72 P L B 1913== 19 I C 3. 
A portion of claim can be abandoned io 
bring it within a certain Courtfee. A I B 
1931 Mad 716==Ind Bui (1931) Mad m- 
(1931) M W.,N 677==34 L W 252==134,1'G 816. : 
ABANDONMENT OF PLEA. ” ' ’ 

See GP Code, 0. 41, U. 2, 

— Question whether ihere was legal 


ABANDONMENT OF PLEA (Co/M) 
necessity for an alienation is tiof a (luesfioii 
of law, and if abandoncal in the lower Court 
it cannot be raised iit apjHad. A 1 11 193! 
147==Ind fin! (IlCd) Nag U8==14 N h J 84== 

133 I C 390.: 

— A inixed qiicslion of law a, ml fact 
abandoned in tfm ('nnrt of lirsf in.^tance can- 
not be revived in ser-ond aiq>eal. A I R 1931 

Sind 17lt. 

ABANDONMENT OF^TENIIRE. 

. Bee Landlord and Tenant. 

' ABANDONMENT OF WIFE. 

: Bee cases under 

i (1) nusl)and ana Wife. 

I (2) Restitution (»f conjugal Rights. 

(3) Hindu Law (maintenance). 

(4) Marriage. 

ABANDONMENT OF WORDLY AFFAIRS. 

Bee also Hindu Law-Buecession. 
ABATEMENT. 

— See also Civil Procedure Code, 19dK, 

0. XXIL 

— Where heirs arc impleaded ami demve 
passed after alas le merit the executing C'ourl 
cannot refuse to execute it ou the ground of 
want of jurisdiction. lad Rui (1931 ) All 623:. 

==133 I C 303. 
— Order XXI rr. 3 and 4 are not appii-, 
cable to execution proceedings. \¥hen a 
judgment-debtor dies pending execution, 
application may be made to cmuJnue proceeiL 
ings against legal representatives in the pen- 
ding ihirhluti^f. Beparaie appiidition is un- 
neeessarv. A J B 1931 Bom 425 (2)==33 Boiu 
L li 85H==Ind Bid (1931) Bom 538==!34 1 C 73i 
ABATEMENT OF APPEALS 
See C P Code 0. 22 

abatement:of cause of action 

See:G P CODE 0. 22 E.I 
ABATEMENT OF EXECUTION PROCEEDINGS 
.Bee G:P:CODB SS. 47 and 92, order 22. 
ABATEMENT OF PAUPER APPLICATION 

Soe C P CODE 0. 22, r. 3(1) and 0.32, r. 2. 
ABATEMENT OF RENT 

See (1) L;iudiord and Tenant — Rent 

(2) Act S. 108 

(3) Bengal Bent Act 10 of 1859 5.18^ 
S. 23 

ABATEMENT OF SUIT ' 

See G P Code S,92:a!id 0, 22 
ABATEMENT. OF WRONG 
■ ’ ■ . See Torts 

ABATEMENT PARTIAL 

See G P Code 0. 22 f. 3 (1) 

ABDUCTION 

' .".See ' Contract Act, 1 872. S. 23r 

ABIARI 

Bee (1) Bombay Abkari Act 
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ABKAR! (Contd) 

(2) Madras Abkari Act 
—Where a license i^roliibits transfer, sub 
— ^iease is illegal. 34 I C 927 

ABSENCE 

See (1) C P Code 0. 17 r. 3 
. ABSENCE, ADVERSE POSSESSION . 

See Lmt. ' Act. art 144 
.ABSENCE, COSHARERS 
See Co-owners 

ABSENCE FROM BRITISH INDIA 

See Lmt Act S. 13 i 

ABSENCE OF RESONABLE AND PROBABLE CAUS'E-| 
See — Tort (m Jicioiis Prosecution) 
ABSENTEES 

See Limitation Act. arL 144 
ABSOLUTE ESTATE 

See (1) Hiii’lii Law 

(a) Stridhan 

(b) Widow 

(c) Will 

absoli/te gsant 

See (1) Maliemeclau Law 
(2) — Construction 

.ABSOLUTE OCCUPANCY HOLDING 

■See (1) Landiorcl ri;id teiiant nature of 
tenancy 

(2) Oaaipincy Holding 

(d) 0 P Tenancy Act (1898) S. 41 

ABSOLUTE OCCUPANCY TENANT 

Bee (1) C P Tenancy Act 
(2) Occupancy Holding 

ABSOLUTE PEIVIIEGE: 

See (1) C P ('ode 0. H r. H 
(2) Evd. Act SS. 123, 125, 129 
(n) Tort — Defamxtlon 

ABUSE 

So e T ort — TO e Tam a ti o n 
ABUSE OF PROCESS OF COURT 

See C P,]Code $.151 and 0. 21 rr. 89-91 
ABUSE. SUIT FOR DAMAGES 
See Tort — Defamation 
ABUSIVE LANGOAfiE 

Bee Trot — Defamation 

.ACCELERATION OF ESTATE 
See cases under 

(1) Hindu Law (widow) 

ABWAB 

See B T Act, ss.74 and 75. 

See Landlord and Tenant. 

See Mad. Estate Lund Act, SS. 3 (II), 
143 and 1 44. 

See YYords and Phrases. 

See Cess. 

.ACCEPTANCE ’ 

See (1) Contract 

(2) Contract Act, SS. 3, 7, 107 


ACCEPTANCE OF VAKALAT 
See Legal Practitioner 
ACCEPTING INSTRUMENT NOT DULY STAMPED 
See Stamp Act, (IE of 1899), $. 62, 

ACCEPTOR 

See Bill of Exchange 

ACCESSION 

See also Alluvion and Diliivioii 

ACCIDENT. 

See Bailways Act, Cb. VIIL 
ACCOMMODATION. 

See cases under : — 

(1) Bills of Exchange — Hundi 

(2) Negotiable Instruments Act 

(3) Nagotiable Instruments 

(4) Pres. Towns Insolvency Act ss.. 4u, 

5(1 . • ■ ■ 

ACCOMMODAT! ON— ACCEPTOR. 

See (1) Contract Act S 128, 

(2) Negotij^ble Instruments. 
ACCORD & SATISFACTION. 

See also. 

Contract Act S 62. 

ACCORD & SATISFACTION-NOVATIO. 

Where a new figreeinent was substituted 
by ail award of arbitrators — the rights under 
the original one tvere tit an end and a suit 
based on the latter is liable to be dismissed 
but as the Deft, had net taken any object i-,:M 
i at any time, Plaintitf was allowed to amend 
! his plaint. 17 N L Jl I C 228==41 I A 

I 142==18 C W N 617. 

! ACCOUNT BOOKS. 

I See also cases under : — 

I Evidence Act — S 34," 

' ACCOUNTS I —6 6. 

i (1) Mode of takii-g 1 

I (2) Accounts stated i a — 30. 
i (1) What ainrtunis to accounts 

[ . . cd 1 a— 4 

I (2) Etfect of new cause cf aciicok 

■Id -■ 7. 

I ; ■ (3) Wlicn can be reojie ned. 8~-2i 

! (4) Misc'cllaneous 25- 3> 

I (3) Suits for accounts. 31 ~5 j 

I (4) Miscellaneous cases. 57—55 

i (5) Commissioner for taking acv.ou!its. 

I see C P C (1908) order 25. 

' (0&7) Limitation, 

! See Limitation Act ss. 19 & 20» 

I and arts 64, 85, 88 to90. 

I (8) Mortgagor and Moitgagec. 

I See (1) Mortgage Accounts. 

I (2) C P Code, 0. 34 rr 2 to 8, 

; (3) T P Act ss 72 and 75. 

1 (9) Mutual open and current account® 

j See Limitation Act Art. 85; 88 & 89^ 

f (10) Principal and Agent. 




DESAfS ALL INDIA" CONSOilDATEP CIVIL WCESI 1911^1114.; • ; S 


ACCOUNTS {Co7ikl) j 

Bee (1) Contract Act S 213. 

(2) Limitatioii Act arts. 89 and 90. 

(H) Principni and agen t accounts. 

(11) Suits ot small cause nature. 

See ])rovincial Small cause courts 
Act. sell, tl arts. 30 and 31* 

(12) Trustee. 

See also * 

(I) CFCo.leS92. 

(2) 'i’rusts Act s$. 55 to 69. 

See also cases under : — 

(1) Banker and Customer. 

(2) Burden of Proof— -Accounts. 

("B Civil P. code S. 75. S *>2 and oiaiers 
20 and 26. 

(4) Civil P Code 0 34 ri‘. 2 — 8 

(5) Contract Act. ss. 213,253 to258. 

(I) ) Co-owners. 

(7) Court Ij'ees Act S. 7 

(8) DeJ)tor a,nd Creditor. 

(D) Evidence Act SS. 34, l!4.etc. 

(10) Hindu Law.i^Partitiotu 

(II) Jurisdiction. 

(12) Partenierslup 

(13) T.P.Act ss. 72 and 76 

(1) MODE OF TAKING ACCOUNTS— I 

1 — Where a balance is struck by an edu- 
• Gated debtor the presumption is that he has 
unclerstood it, but if the debtor is illeterate, it 
is oihewise. Intere.st is to be added each ti- 
me a balance is struck and if there is a repay- 
ment between two balances, interest should 
be allowed to the deldor from date of rc‘pa\’- 
ment. m P W H Ibl<>=r37 I C 300 

(2) ACOUNTS ST.ATED lu-30 

(1) What amounts tr acets-staied |a-—4 

(2) Effect of-Xew C. A. 5--7 
(H) When can be reopencMl 8 —25 
(4) Miscellaucoms 26 — 30 


(I) What amounts to acets. stated la— 4 


1 a— 'Stated and -settled account— Banker 
and customei — Pass-book— Eeturri by custo- 
mer of without comment— Stated aiRf settled 
account if constitutes— Banker and Custo- i 
mer — Customer — Pass-Book of 59 C 662 
(665) =138 I C 653=A I R 1032 C 521 = I R 1932 C 
479 (2) = A L R 1932 C 1229. 

2— A sorkot, showing merely a balance 

due and not containing any promise to pay , 
■within S. 25 of Contract Act, is not accounts j 
stated, 19 0 L J 2G3=25 I C 89. ' 

3— Settled — Payment for each transact- ; 
ion was held to constitute settled accounts to ; 
that extent in case of Commission Agency A 1 

' I R 1925 Bang. 210=3 E 1=89 I C 598. j 

4— Adiustmeiit of means payment and j 
Tepayment on paper without a< tual cash pay- ^ 
ment A I B 1931 Mad. 251; 60 M L J 355 


ACCOUNTS (CWd.) 

(2) EFFECT OF NEW CAUSE OF ACTION. . 

{ 5-7 ). 

5— An* ^ account stntetl, a riew’ 

cause of aetiom H Bom. h 11 454=28 B 44L 

0— Account Htuted irives a n<nv sub.-^tan- 
tive cause of action, but for this result {a 
follow there must be mutual demands and a 
balaiice stiaick. The rate of inttn*est once cha- 
rged in such balance, is presumml to continue 
till payment Art. 85 of Limt Act does uui 
apply for recovery of ov<*r payments but art 
64 or 57 applies, 148 D W R 1916=7 P L E I9IT 

=35 i C 577 

7— Ti deft, accepts settlement as tMmrect- 
Piaintitf has a cause of action and the burden 
to prove the correctness is not oti liim. A I 
li um 11 tmzi) ll 538=117 I c 572. 


(3) WHEN CAN BE REOPENED 8-25 


H — Whether a co urt can go behind iha 
balance struck by the parties, is a question 
which has to be decided on the circumstances 
of eacli particular case. 7 P h H 1912=12 I C 

.617*^ .. 

9— Whether the accounts are of a devisi- 
ble nature or not and whether a settled acet. 
can be.distrubed are questions for the court 
and not the commissioner to decide. Once the 
acets are settled, they can be reopened only 
on the ground of fraud or mistake, I LL J 220. . 
See to the same eft'cctriiT I i) 10=24 C L J 

4H5==A I R 1921 C 722. . 

10— Tn exercising dixTution to reopen 

setfle<l a,cc(>u nt s ereat caution be tised. 

However if fraud is pinned it must be re- 
openeil. 38 Lai 4.)4 = l.> L X Lnsl.'t L 

d 3^i5=7 I C 270* 

11—lu otaler t«'* allow reo|H‘jdng of set fled 
account between triisit e^ and L5'/d/#n 
some substantial oldection and error in acet. 
must be made out. 25 I C 218* 

12 — Debtor entitleil io^ rerqxuiiiig of— if 
settlement ol tained under iiu]n*oper {‘ireuni- 
stances-^creditor can appr^fpriale payment ■ 
to interest first incase «d‘ ih*btf»r failitjg to > 
specify. (iB A 25, foil. 5 N1 1 A 372 l!ef.)=29 

I C 718. 

13 — Bcopening alb wed \UiCre it is {-oie 
aiderably erroneous ami also in ease of ,, 
Muckry relation though less cfujsiderablft . 
errois are shown. 31 M li *I 8,5! = 1317 M W 

X 121=5 L W 27*d=J7 I C 984. 

14— W'hen a deh r dant is alb wa d to r«.»- 
of en a Fettled account lie is eiditled to plead 
in defence that tb.e consideraibm based on 
tT at account is not uMcivecl (1918)11 W X" 

" 146;7L W:>(i=r43l'C87l. 

16--8etiled— Beepeiiiiig of— Brine frau- 
dulent entries— Proof ot— Re-opciiing 
whole accounts will be ordered e^iieciiilly lir. 
case of principal and agent or tiuKtees A* 
que-trust. 41 All 635=sl7 A B J bU5==S2 I C. 

373*v;. 
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ACCOUNTS {Confil) 

(2) Accounts Stated. (CofiUL) | 

(3) When can be reopened ( Conkl ) j 

J^ee also 113 I C (>35== 1928 M 879. i 

— IGSettled — — Re-opeuiiig of— Error, a I 
ground whsn there is least one definite and | 
important error. 35 1C 129. 

17— Settled— Fraud —Serious error may 
l>e reopened. Williamson v. ^arhoar, L R 9 
€h. D r)20==:5 M I A 372, foil. 42 All 230==18 

A L J 100=59 I C 20. 

18 — Once settled cannot be allowed to be 
reopened if no fraud &c. is proved 6 Ran? | 
538=117 IC 572 similarly held in L R 3 A. i 

308, so also in 59 I G 20==42 A 230. | 

19 — Settled — Reopening particular items, i 
Jalse and fraudulent, must be shown to the | 
Court before it can order the accounts to be '■ 
reopened on the ground of fraud. A LR 

1023 Bom IG (1)==70 I C 839. 

— ETeld that mistake can be ^proved for | 
Teopening settled accts. 71 I C 45 (2i==A I R 

1922 Na^ 255. 

20— where there is mutual mistake or 
fraud Accounts settled can be reopened. A R 

1925 Rang 99=75 I C 171 i 

— Where fiduciary relation excists accts 
I’eopened on less secrious grunds. 89 I C 598 
==A I R 1925 Ranif 210==3 R I 

21 — Accounts settled not allowed to be re- 
opened for a mere single error however im- 

-portant but-Leave to surcharge and falsify 
must be given. AIR 1925 Rang 210==3 R I 

=89 I C 598 

— Settled — Overcharge paidconciously 
cannot be objected to subsequently after aco- 
cuiits. AIR 1925 Rang. 210==3 R 1=98 I C 1 

598 

22 — A single fraudulent error is sufficient 
to order reopening. The burden to prove the | 
fraud is on the party setting up. AIR 1925 

Rang 210==3 Rang 1==89 1 C 598 

23 — Suit to falsify settled accounts— Spe- 
cific averments needed — Procedure in suits 
ior— Pleader and Client. 12 C W N 28==6 C 

L J 580. 

24 — Settled— Re-opening of — Specific alle- 
gations of fraud or mistake essential. I Lah L 

J 220 

25 — Sattled — Re-openiiig of — fraud — Ko 
specific allegation — Evidence, not admissible 

Document not allowed to be reopened 
although a certain debt was found frandulent- 
ly entered. 35 I C 603 

(4) MISCELLANEOUS 26—29 

£6 — Accounts were settled with further 
advances and compound interest was charged 
.-several times held. Agreement to pay com- 
pound interest "was proved. AIR 1929 P C 
176=(1929) A L J 787=33 C W N 921==31 Bom. 
li R 905=50 C L J 183==30 L W 615==(1929) M 
W N 770=11 P L T 21=57 M L J 319=1 17 ! G 


ACCOUNTS (Conkl.) 

(2) Accounts Stated. (ConkL) 

(4) Miscellaneous ( Confd. ) 

27— -TAccouiits stated a forgery — Suit may 
be not commuted to one on account stated s 
in previous year. 19 C W N 170=23 I C 587. 

28— Stated — Power to accumulate giver’ i 

to a shebait when valid — Will. Construction, 
Trust. 23 C L J 241*. 

29 — Procedure as to taking of acc's. after 
a preliminary decree laid down. It is a duty • 
of apartner to render true accounts and full 
information affecting the partnership to any 
other partner. A I R 1921 C 722=34 C L.J. 405= 

67 I C. 10.. 

Accounts — Mort^ayor and Mortgagee 
See (1) Mortgage -Accounts 

(2) C P Code 0 34 rr 2 to 8 

(3) T P Act ss. 72 and 7G 

Accounts— Principal and A?ent 

See (1) Contract Act S. 213 

(2) Lmt Act arts 89 and 90 

(3) Principal & Agent— Accounts.« 

Accounts — suit for small cause 

See Pro V. Small Cause Courts Act,. 

sch. II arts. 30 and 31 

Accounts— Trustee 

See (1) C. P. Code S. 92 

(2) Trusts Act ss. 55 to 69 

Accounts — Limitation 
See Lmt, Act arts. 85, 88, and 89 


(3) Suit for accounts. 31—66 

30— A person liable to accounts must pay- 

interest on sums collected but not accounted: 
for 50 I C. 747*. 

31 — Principle of measure of liability" 
should be ascertained before directing acc-- 
ouiits — Court can vary mode of taking A I 

R 1924 Pat==i76 I C 

1 32— Defendant firm owned by one of the 

1 plaintiffs suit for account does not lie. AIR 
I 1924 Bom 2G3==25 Bom L R 1307==87 I C 289*. 

1 33 — Liability — suit for accouxrt can be* 

I decreed only when the relationship between 
I the j)arties makes it necessary in order to- 
: entitle claimant to assert his legal rights 
I satisfactorily AIR 1925 Lah 100==78 I C 959*. 

I ^ 34— Decree for is final and appeal to P C 

I lies. A final decree as to amount if passed in 
I deft’s absence is exparte. 14 C L J 604- 
j 35 — A defendant can get a decree— A I R 

! 1924 All 854 (2)==46 All 858; 22 A L J 783; 
i 5 L R A Civ. 563==83 I C 880.. 

; 36 — Thavani Limitation Act arts. 57 and 

: not 60 or 115 applies to suits on Thavani accts. 

I as the parties stand in, the position of lender 
I and borrower. In such accts, if the lender- 
i does not demand payment at the fixed period, 
the presumption is that it is extended for- 
next two months. 36 I C 497*. 

37 — Accounts of an administrator need 
not be investigated by Court there being no 
procednre or jmactice for doing so. 18 C W 
N 320==24 f C 447- 
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.ACCOUNTS (ContcL) 

(3) Suits for Accounts (Conicl) 

38”— Aliy money paid by a Receiver as bri- 
^be must be deemed to be wholly unauthori- 
sed and disallowed. 20 C L J 113=28 1 C 25 

39— Surety is not bound hy the admis- ' 
•sions of debtor — Even judgment is not bind- 
ing — Entitled to fresh accounts. 17 OWN 

10G}==(9 I C 901 

40 — Suit for, against deceased guardian’s 
.■representatives — Maintainability — (xuardi- 
-ans an Wards Acts, 1890, S. 41 (3), 78 P L R 

1911=9 I C 591=74 P W R 1911 

41 — If plaintiff refuses to produce acco- 
unts — dismissal of suit. 5 Lah. L J 19=79 

I C 275 

42 A — Liabilityto account shouldbe deter- 
luined befor ordering accounts. If liability 
is not disputed, account should be ordered. 3 
pat L T 638== A I R 1922 Pat. 598=71 1 0 911 

43 — In a suit for account if the plaintiff 
does not prove that account books are lost and 
■withholds such books, Held that secondary 
evdience was inadmissible and no decree for 
recounts could be passed. 1 L L J 242 = 56 I 
C 940. See to the same effect 59 I C 181=24 
C ]Sr 922. See also 13 C W N 096=4 I C 542. 

and 19 W R 14. 

44— Case where onus is on defendant to 
produce accounts on his failure plaintiff to 
prove his case. AIR 1927 Lah 782=28 P L 

R 98==9 LahL J 94==i09 ! C 820. 

45 — Non production of— -Adverse inference 
“therefrom to party withholding. 40 Mad 402 
<PC)=44I A98=15 A L J281=19 Bom LR 
456=25 C L J 589=21 C W N 701=32 M L J 309= 
ai M L T 288=5 M L W 759=1917 IM N 487 

=1 P L W 457=49 I C 981. 

46— Owing to plaintiff’s fault it may be 
impossible to for deft, to produce accounts. 
Burden is on deft. 24 G W N 922=59 ! C 18L 

47— In;, a continuous dealing non-payment 
'Of one item does not create a separate cause 
of action but the whole together forms but 
one cause of action and cannot be divided. 
15 S L R 207==A I R 1922 Sind 15=67 I C 44. 

48— Suit — Cause of action only one and 
indivisible when dealings between parties 
:give rise to a continuous account-— Limita- 
iion. 42 Cal 1043 19 C W N 724=31 I C 626. 

49“Where plftinti-ff treated certain orders 
.as creating separate cause of action held not 
a continuous account. AIR 1925 Cal. 937 
(939)=29 OWN 496=87 I C 508. 

50— WhereBefendant submitted accounts 
to the plaintiff several times and plaintiff did 
not allege fraud. Plaintiff did not produce 
•accounts which should be in his possession, 

i Held that the suit should be dismissed. 
A;I R 1921 Lah. 14 (2)==5 Lah. L J 19=79 I C 

275 . 

51— If a voucher is challanged the affida- 
vit or oral evidence of person receiving the 
money must be tendered and in its absence his 


ACCOUNTS 

(j) Suits for Accounts {Contd) 

signature must be proved. AIR 1924 Cal 
1063=40 C L J 28=82 I C 419. 

52- — Suit on— Dealings for niany years- - 
Defendant acknowledging liability, but fail- 

I ing to pay— Suit for recovery of tlie same is 
I maintainable. A I R 1926 Lah. 160=89 I C 366- 

53 — It is duty of the Court to go into 
accounts and pass a decree for delinite amount 
AIR 1929 Lah. 753=30 P L R 503=122 I C 

i ' ' ■ ■ ■ 4S7- 

I 54— Buit for-Costs of suit pending refer- 

ence for accounts aw^arded to ]ffaintiffs u]) t > 
the decree for account; where Defendant 
resisted the claim for account. 20 0 W N 

=35 I C 83- 

! 55 — Where a defendant is largly responsi- 

I ble for the litigation, and hampers by olfsiru.,'- 
I tive methods, lie should be made liable for 
i the whole costs of the suit. 30 C L J 417=54 

IC 635. 

56— A suit does not ne^'essariiy I'e^ome v 
suit for accounts because the ]d:iiut a.sks f a‘ 
an account. The plaint miisT show tliai tine 
I defendant is an accounting party and ih it the 
’ plaintiff claims on the footing that an aet-- 
ount has to be taken to ascertain the sum dno 
to him* 35 L W 358 = 137 I 0 871 = A I R 
I 1932 M 505 = I R 1932 M 455 = A L R 19.12 

M 495. 


(4) Miscellaneous, ( 57-66. ) 

57--In a suit by employee against tie emij- 
loyer the plan tiff alleged that under a thrent 
of criminal prosecution for certain alleged de- 
falcations he paid Rs. 1,700 odd in five sepe- 
rate amounts to cover the alleged debdcaii- 
ons. The Plaint alleged that it ivas s])eci Orally 
agreed at the time of each payment that ihVs 
accounts would be settled and that suck n;oney 
as was not found owing to defendant would 
be paid beck to the plan tiff. Held, that the 
suit was ^ substantially a suit for accounTs. 
Piaintiff is not claiming to recover the sum of 
Es. 1,760 odd paid by him, but only so mmdi 
as may be found due after an account has 
been taken. 35 L W 358 = 137 I C 871 = A I 
!R 1932 M 565 = I R 1032 M 455 = A L M 1932 
1. M 495. 

I 58— A residuary legatee is entitled against 

I the executor to such an account us is 
I necessary for the purpose of ascertaining the 
i residue. 41 Cal 271=25 I C 379 

i ^ 59 — Court does not cease to have jurisdic- 

tion if the decree for amount exceeds the 
pecuniary limit of its jurisdiction. 50 B 25 
'( 26, 33.4>=34 BLR 44==I R 1932 B 314== 
137 I C 7(fe==A I E 1932 B 111==A L R 1932 
, ^ B 324* 

60— A suit by person, claiming to be a 
partner, for taking of accounts and recovery 
of his share of profits is a suit for accounts 
and not a suit to establish plantiff’s right m 
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ACCOUNTS ( Confd ) 


ACKNOWLEDGMENT (Co7ifcl) 


(4) Miscellaneous. ( Conkl ) 

a partner or suit to recover a definite amount 
55 L W 846=159 I C 105== AIR 1952 M 656 
==1932 M W N 979==I R 1932 M 626== A L R. 

(1932 )M 764. 

61— A suit for accounts differs from a 
suit for compensation for breach of contract 
in that the former, if the accounts should 
ultimately Srhow something due to the defen- 
dant, a decree can at once bo given to him, 
•which is not the case in the latter. AIR 
1931 Mad 185 (2)== (1930) M W N 1199 ==33 
L W I=:=Ind Rul (1931) Mad 501==54 M ( 51== 

131 1C 165 

62— In a suit for accounts equitable set oft 
may be ailowcl and a decree passed in favour 
of defendant. AIR 1931 Cal 353 (2)==3) G 

W N 17== 132 I C 195 

63 — Preli aiiiary decree does not concluie 
proceedings and subsequent proceedings ai^e 
not fresh proceedings. AIR 1931 Lah 268 

64— Plantift’s valuation binds the defen- 
dant in appeal. AIR 1931 Oudh 47==7 0 W N 

1205==Ind Rul (1931) Oudh 145== 1 30 I C 337 

65 — Fresh notice for final decree is not 
necessary in a suit for rendition of accounts. 

AIR 1931 L 268. 

66— A suit for rendering of accounts 
lies only where relationship of principal t'lid 
agent exists, and where no suit for specific 
sum due to one of the parties could have 
been brought. AIR 1930 Lah 1062==Ind 
Rul (1931) Lah 246==32 P L R 137== 130 I C 54 
ACCRETION. 

See Alluvion and Diiuvioii; 

See Bengal Alluvion and Diluvipn Regu« 

. lation (XI cf 1825). 

See Hindu Law. 

See Landlord and Tenant. 

See Land Tenures. 

See T. P. Act, ss. 63, 72 and 108. 
ACCRUAL OF CAUSE OF ACTION. 

See C. P. Code, 0. XX r, 2. 

See Limitation. 

ACCUMULATION. 

See (1) T. P. Act, S. 18. 

(2) Hindu Law — Alienation— Joint 
family — Widow. 

ACCUSED PERSON. 

See Tort — (a) Defamation. 

(5) Malicious Prosecutioii, 
ACKNOWLEDGMENT. 

S^e (1) Accounts. 

(2) Contract Act s. 25. 

(3) Lmt Act ss. 19, 20 and 21. 

(4) Mahomedan Law — Acknow- 
ledgment— Legitimacy— Mar- 
riage. 

(5) Stamp Act, art. 1. 

— Btatemeut of facts sometimes amoun-i) 
to an acknowledgment of liability, e. g, recital 


of a prior mortgage in a later mortgage. A I 
R 1931 Oudh 295=8 0 W X 541=Ind Rul (1931)‘ 
Oudh 302=132 I C 542.. 

—Acknowledgment implies promise to 
pay and should be stamped as agreement can 
Re admitted on pa 5 niient of penalty if not 
duly stamped. Ind Rul (1931) Lah 684=32 P 
L R 767=132 I C 844.. 

—Xo obligation to pay debts — letter 
acknowledging debt signed by inadveitence— 
not an unconditional acknowledgment from; 
which a promise to pay can be inferred. A L 
R 1933 A 160=1933 A L J 170=A 1 R 1933 A 175 

—In a lease, the lessor described himself 
as mortgagee, though he was not, it does noL 
estop him from asserting his true position 
against the mortgagors for the matters not 
included ill the lease. 27 C 1004 P C=27 I A. 

103=4C WX 565=7 Sar 718. 

— Promissory note payable to bearer— 
Suic on— Xot maintainable — Suit on original 
cause of action — Pronote evidence of acknow- 
iedgmeht of liability, Paper Currency Act 

26. 6*L W 630=42 I C‘706 (I).. 

— There can he a case where an entry 
amounts to acknowledgment of liability ana 
yet does not imi-)ort a promise to pay. 125 P 

L R 1911: 

ACQUIESCENCE. 1-27. 

(1) What is 1-16 

(2) Effect: 17-21. 

(3) Building on land of others, effect of 

standing by. 22-27. 

See also 

(1) Easements 

(2) Estoppel 

(3) Ejectment 

(4) Evidence Act S. 115 

(5) Laches 

(6) Landlord and Tenant. 

(7) Limitation act art, 144. 


(1) What is (1—16). 


1 — By conduct joint estate registered iiq 
names of plaintiffs’ and defendants’ ancestors 
-management by 2nd defendant co-sharer for: 
19 years— right to call for accounts by other 
co-shares — acquiescence in management etc., 
of. A L R 1933 M 40L. 

^ 2 — Insolvencey, Court passing an order 
vesting delitor’s propei'ties in receiver suRs* 
equent to the order of annulment-debtor or 
creditors taking no stpes to have it set aside 
-amounts to acquiescence in the order passed, 
A L R d933 P I80==12 P 163==13 P L T 775== 

■ AIR 1933P84, 
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ACQUIESCENCE ( Contd. ) 

[I] Wliat is {Co7it6,) 

3 — In case of servant’s or tenants’ — 

• obligation — Absence of repu- 

' citation implies renewal or acceptance of 
‘.service or rent. 18 0 C ll>8-3l I C 728, 

4 — During the progress of the act acqiii- 
^-esced in, is rpiiescence from which assent 
may be infered. Acquiescaee after the act is 

• complete does not take away the right vested , 

itt the person affected except in cases of : 
.laches which has affected the position of the I 
opponent. *23 C L J 82==33 I C 273. j 

5 — Mere— Delay in suing — Does not 
'.prove acquiescence or waiver. 

97 P W R 1916=57 P L R 1917,=34 I C 168. 

6 Leach where a period while 

;aquissecuce aveld— 41 1 0722 = ll Bar L T 150. 

7— Acquiescence may be imputed to De- 
‘fendant when he knows his own rights and 
iallows plaintiff to do some act under a mis- 
taken belief. AIR 193(3 Oudh 235=7 OWN 

271=14 RD 119== 122 I C 774 

8— — The ground for the defence of acqui- 
‘escence or laches according to the English 

€ourts of Enquity is that a plaintiff is bound 
*io prosecute his claim without uniue delay. 
^■^But in India even in cases of leaches the 
defendants must show that they had suffered 
change of position, xi I R 1930 Mad. 364; 

30 L W 898==I22 I C 37 

9— By agent binds principal.— 1 12 I C 609 

(AIL) 

10— A mere delay in filing a suit does not 
'3'^erse constitute acquiescence. AIR 1927 

Nag. 400-105 I C 286 

11— Trespasser building on site of another 
•though owner protesting suit for i:)ossession 
sifter two years. Held there was no acquiese- 
v^euce. AIR 1927 Nag. 348== 1 04 I C 565. 

^ 12— Words or conduct may amount to ac- 
quiescence. A I, R 1927 Bom. 225=29 Bom. L 
B 375== I 02 I G 255. 

13— Acquiescence must amount to fraud 
•to be successfully pleaded. A I R 1927 Oudh 
03; 3 0 W N (Sup) 282==99 I C 255 

^ 14 — Acquiescence appllies where one is 
.acting with knowledge of a person’s rights and 
«)ther bonatied— In absence of either, doctrine 
does^ not apply. There must be fraud to 
deprive a person of his rights. AIR 1927 
Oudh 89=99 I C 199. 

15~-Meraly because a Person neglects his 
lights in certain cases— He cannot be compe- 
lled to forego his remaining property. AIR 

1924 All 477=L R6 A Rev. 115=79 I C 134 

16— Mere dely in suing does not amount 
io acquiescence. 3 U P L H (Lah) 24==6Q I 0 

519 


ACQUIESCENCE ( CoM , ) 

, (2) Effect of Acquiescence 17 — 21. 

17— Acquiescence ('an operate as a bta* 
to a claim if the Person aciiuicscing aware 
of the matter in which lie acquiesced. 3 Pat. 

L T 653==(1922) Pat. 61<,b=65 I C 882 

1.8 — Finding as to, can be questioned iti 
second Appeal. 69 P R 1917=41 I C 927 

19 — Bv occupancv tenant does not affect 
his heir slights. A'I R 193(1 Oudh :;(H)=7 (>■ 
“W N 43»H=14 R D 190=123 i C 53^ 

20 — Doctrine of, ajqdicability lo opening 
of settled accounts. 41 Oal 771=26 I C 284. 

21 — A principrJ did not object to his 
agents giving loans contrary to his instruc- 
tions but interfered in the collection. 
This constituted his ac<iuiescence in the loans. 

28ML J 199=289 I C 135. 


(3) BUILDING on land of others— effect 
of standing by 22—27. 


22 — Where it \yas found that idaintiff — 
Lairdiord kept quiet while the liousii was 
being built byt.he Defendants under a hmiaiied 
belief of their right to do so on a porti >n <.»f 
the laud belonging to the landlord. Held that 
the i>riucii)le of acquiescence applied ainl 
therefore the plaintiff’s suit for eiectineut 
must fail. 1917 JM W N 104 = 36 ’l C 1001. 
see to the same effect; — 65 I C 70S 

— Plaintiff’s mere seeing defendant 
building does not apply by Defendant mu.st 
be encouraged to build. A I R 1930 Lah. 3)92= 
=31 PLR33==I2I I C 295 

23 — There is no acquiescence where defe- 
ndants does not act under a mistaken belief 
re. their legal rights. AIR 1929 AIL 877= 

=127 i C 749 

24 — Acquiescence applies where— Phiiri- 
tiff connives at defendant’s building in plain- 
tiff’s land and Defendants having 
belief in their title to that property. A 1 R 

1929 budh 292 

25“Stranger knowing that he is building 
on another’s land — Owner entitled to recover 
—Mere delay in suit is not acquiescence. A 
I R 1926 Lah. 354=94 I C HS 

26"“Mortgagee in possession building o!i 
mortgagor’s land-Mortgagor can sue for de- 
molition. AIR 1925 All 576=L R 6 A Civ, 

252=87 I C 15 

27— Plaintiff conniving at defendants 
building in plaintiff’s land— He cannot pray 
for demolition AIR 1925 Oudh 258=28 O (4 
■114=11 OLJ 67'7=84 I C III 
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ACT DONE IN OFFICIAL CAPACITY. 

See Tort 
■ ACTION. 

—For damages. 

See Damages. 

—Form of. 

See C. P Code. 

—Framed in Tort. 

See C P Code. 

See Tort. 

— On Contract. 

See Coiitracl:. 

See also Toro. 

ACTIONABLE CLAIM. 

See Assignment. 

See Negoli.ible Instruments Act. 

See Promissory Note. 

See T P Act, ss.3, G (<?), 130 to 137, 138. 

actionable wrong. 

See Compensation. 

See Damages, 

See Torts. 

(A) Imperial Acts 
ACT OF BANKRUPTCY 
See InsolveLo/. 

ACT OF GOD 

See (1) Carrier 
(^) Carriers Act 
<3) Eailways Act etc 
(4) Tort 

ACTS CONSTRUCTION OF 

See Statutes, Construction of. 

ACTS 

(A) Acts Imperial 

(B) Acts Provincial 

(A) ACTS IMPERIAL 

Act Viri of 1835 See Sales in satisfac- 
Kent Act. 

IX of ISo/ Parsi.s snecessiou to 
Immoveable Property -Vet ' 

XI of 1833 See Amins Effecting parti ! 
toons remuneration of i 

XXIII of 1838 See Madras Re^ula i 

Magistrates | 

Emigration Aoto i 

Ko'W'er Act I 

^'Kerest Act i 

' ^?F-p Execution of Mufas ^ 

^Aet^''^^ ^ Registration of Ships j 

' ““^Requeitt Aff I 


ACTS 1 

[A] imperial [Contcl'] 

—XIX of 1841 See Protection of Suc- 
cession Property Act. 

XX of 1841 Sag Successions collection 

of Debts on Act. 

XXI 1841 See Local Nuisances Act. 

-XXIX of 1841 See Appeals and Suit 

dismissal of suits Act (Bengal and 
Madras). 

- Ill of 1843 See special Appeals Special 

■ , ■ Aat. 

— Y of 1843 See Slavery Act. 

- XK of 1843 See Registration of 

Cei’tain Deeds Act. 

Private Lotteries Act. 

- XX of 1844 See Factors Act, 

^ Arrears sales of land 

^ tor Revenue Act. 

-Xy I of 1845 See Appeals re-admiss- 
Bengal and Madras Act. 

— XXIX^ ot 1845 See joint Zilla and 
Sessions .yudges Act. 

T Jom Practitioners Act. 

Boundaries Act. 

Yv I®® ^Spyiyght Act. 

CoiL^OiW. aS‘“° 

''^^agers Act. 

YI ot 1849 See Pensions Act. 

1850 See Presidency Small Cause 
^ Courts, Act. 

— ^^III of 1850 See Judicial Officier's 
Protection Act. 

Disabilities 

See Adininisti-ation Certifi- 
Marriage by Registrars.' 

'^1 Jo--} ® -^PPsals Sjjecial Act. 

Witnesse.s RccusiuR: 

1 Equity Procedure 

_ Supreme Courts. Act. 

— 14 °! lS54 See Civil Appeals Act. 

“ -X^III oi 18.:)4 See Railways Act. 

II ot I 800 See Lvideuce Act. 

~^yurtiTct..®'® E.xecution, Supreme 
'“’^SLraLdf" Administrator- 

"^Lprovfmeutticf^"® 

^Sufts A^t D®sal Representatives’ 

~Anr of 1^5 (jital Accidents) Act. 

— XTIII of 18.5.5 See ParSons- and 
Reprieves Act. 

Usury Laws Repeal * 


19 


DESAl’S ALL INDIA CONSOLIDATED CIVIL DIGEST 1911-1934 


ACTS \_Conkl.] I 

[A] Imperial iContcl] I 

Xy of 185G Hindu Widows Re-marr- 

age Act. 

yi of 1857 See Acquisition of Land 

for Public Purposes Act. 

XI of 1857 See State Oifences Act. 

XIX of 1857 See Joint-Stock Com- j 

panics A ct. I 

XXV of 1857 See Forfeiture Act. | 

HI of 1858 See State Prisones Act. i 

X of 1858 See Confiscation, etc., for I 

^Rebellion Act. i 

XI of 1858 See Corporal Punishment i 

Act. • : , I 

XXI of 1858 See Native Passenger ■ 

Ships Act. 

XXXIY of 1858 See Lunacy Supreme ; 

Courts Act. 

XXXY of 1858 See Lunacy District 
Courts Act. i 

XXXYI of 1858 See Lunatic Asylums 

Act. 

■ 'XL of 1858 See Minors Act. , 

I of 1859 See Merchant Shipping Act. 

Ill of 1859 See Cantonment Joint ; 

Magistrates Act. i 

YIII of 1859 See Civ, Pro. Codes. 

IX of 1859 See Forfeiture Act. i 

— — ^XIII of 1859 See Workman’s Breach I 

of Contract Act. I 

XIY of 1859 See Lmt. Act. 

XY of 1859 See Patents Act. * 

YIII of 1860 See Electric Telegraphs 
Act. ■ - 

— — X of 1860 See Custom-duties Act. 

XXI of 1860 See Societies Registra- 
tion Act, 

»-’XXYII of 1860 See Succession Certi- 
ficate Act. 

XXYIII of I860 See Boundaries Act. 
XXXII of 1860 See Income-tax Act. 

Stamps Act. 

XLII of 1860 See Prov. Small Cause 
Courts Acts.- 

— XLIII of 1860 See Civ. Pro. Codes 
Ai^endment Amending Act, YIII of 

XLY of 1860 See Penal Code. 

XL YIII of 1860, (See Police Presi- 
dency-Towns Amending Act). 

—Y of , 1861, (See Police Act.) 

^ Minors Act). 

—X of 1801, (See Civil Procedure enact- 
ments rex>ealing Act.) 

Amending Act SIT 

■ vvbr^ Inoome-Xax Act). 

(SeeCivii Procedure 

■ ^Co'dJ JProoedure 


XCfS[Contcll 

[A] Imperial Acts [ConkJ.] 

— r-X of 1862, (See Stampt Acts) 

XX of 18()2, (See Presidency Digit • 

Courts Act). 

II of 186:5, (See Appeals to Queen in 

Council Act). 

XIY of 180:5, (S^^c Agra Amending Act 

X of 1859 in the Province of). 

XIX of 186:5, (See Revenue Paying 

Estates Partition Act). 

XX of 186;.5, (See Religious Endow- 
ments Act). 

XXIII of 18G:5, (See Waste-Lands-. 

Claims Act). 

Ill of 18()1-, (See Foreigners Act). ^ 

XI of 1804, (See Native Law Officers 

Act). 

XIII of 1864, (See Native Labourers 

Emigration Act). 

XYI of 1864, (See Registration of 

Assurances Act). 

XYII of 1864, (See Official Trustees • 

Act). 

XXYI of 1864, (See Presidency Towms 

Small Cause Courts Act). 

HI of 18(55 , (See Carriers Act). 

YII of 1865, (See Government Forests 

■■ ■ Act). 

YIII o 1865, (See ^ Imprisonment ot ' 

certain persons validating Act), 

! X of 1865, (See Succession Act.) 

I XI of 1865, (See Mofussil Small Cause 

! Courts Act), 

j XY of 1865 (See Farsi IMarriage and 

i Divorce Act). 

I XX of 1865 (See Pleaders, Mukhtar^ ■ 

i and Re\Y4mie Agent’s Act ). 

: XXI of ^ 1865, (See Farsi Intestiite 

i Succession Act). 

1 Y of 1866, (See Assignment Policies 

; of Insurance (Marine and Fire)Act. 

I X of 1866, (See Companies Acc). 

I — — XII of i86G, (See 4Vattr-coiirse:s 
I private Act). 

i XIY of 1866, (See Post Office Act). 

I XX of 186G, (See Registration Act). 

I XXI of 18G6, (See Native Converts 

I Marriage Dissolution Act). 

1 ~ XXYof 18BG, (See Unclaimed Deposits 
Act). 

I XXTlIof 1SG6, (SeeTursieesAct). 

J XXYIII of lESG, (See Trustees’ and 

Mortgagees’ Powers Act). 

Act X of 18G7, (See Mufussil Small 

Cause Courts Refereces by Act). 

■ XII of 18G7, (See Jails Presidency,* 

Act)- 

. ’ ^XXIY of 1867, (See Administrator 

General Act). 

^ — ^XXY of 1867, (See Press and Regitratioii 
. of Books Act). 

— — XXYI of 1807, See Stamp-Duties Act. 

. — — XXYII ol; 1867^ (See Deputy t'orom-* 
issioners Act). 
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JiCTS [Co7it(l] 

[A[ Imperial Acts IContd.] 

of 1868, (See General Clauses Act). 

IV 18G9, (See Divorce Act). 

— -V of 1869, (See Articles of War). 

VIII of 1869, (See Criminal Procedure 

Amendment Code). 

X of 1869, (See Police Superannuation 

Funds Act). 

XV of 1869, (vSee Prisoners’ Testi- 

money Act). 

XVIII of 1869, See Stamps Act, 

XXII of 1869, See Garo-Hills Act. 

VII of 1870, See Court Fees Act. 

X of 1870, See Land Acquisition Act. 

. XXI of 1870, See Hindu Wills Act, 

XXni of 1870, See Coinage Act. 

1 of 1871, See Cattle Trespass Act. 

VIII of 1871, See Registration A ct. 

IX of 1871, See Limitation Act. 

— XXni of 1871, See Pensions Act. 

XXV of 1871, Railway Act Amend- 
ment Act. 

1 of 187*2, See Ev die nee Act. 

Ill of 1872, See Special Marriage Act. 

— -IX:.of 1872, See Contract Act. 

X of 1872, See Criminal Procedure 

Code. 

XV of 1872, See Christian Marriage 

Act. 

VIII of 1873, See Canal and Drain 

Northern Indian Act. 

X of 1873, See Oaths Act. 

XVII of 1873, vSee Nawab Nizam’s 

Debts Act. 

II of 1874 See, Administrator-Generals 

Act. 

Ill of 1874, See Married Women’s 

Property Act. 

VI of 1874, See Privy Council 

Appeals Act. 

XIV of 1874,* See Sheduled Districts 

• .■■■ Act. :■ .. . 

, 1 of 1875, See Distress Act. 

IV of 1876, See Merchant Shipping. 

Act. 

IX of 1875, See Majority Act 

X of 1875 See Advocate— General’s 

Powers Act. 

— — XVIII of 1875 See Indian Law Reports 

VIII 1876 See Native Passenger Ships 

Act. 

^XI of 1876 See Presidency Batiks Act 

XII of 1876 See Repealing Act. 

1 of 1877 See Specific Relief Act. 

Ill of 1877 See Registration Acts. 

IV of 1877 See Presidency Magistrates 

Court-fees Act. 

' X of 1877 See Civil Pro. Cod3S.: 

XV 1877 See Lmt. Acts. 

XVIII of 1877 See Salt Act. 

1 of 1877 Opium Act. 

VI of 1878 See Treasure Trove Act, 

VII of 1878 See Forest Act. 


ACTS [Cofitd.] 

[AJ Imperial Acts [Coutd,] 

— VIII of 1878 See Ssa Coustoms Act. 

XI of 1878 See Arms Act. 

— -XVII of 1878 See Northern India Fer- 
ries Act. 

1 of 1879 See Stamp Acts. 

IV of 1879 See Railways Act. 

~ — XII of 1879 See Registration and Limi- 
tation Act, Amendment Act. 

XIV of 1879 See Hackney-Carriage Act. 

XVIII of 1870 See Legal Practitioners 

.. Act,- . 

- — -III of 1880 See Cantonments Act. 

-VII of 1880 See Merchant Shipping Act. 

—V of 1881 

^ XV of 1881 See Factories Act. 

XXII of 1881 See Excise Act. 

^XXVI of 1881 See Negotiable Instru- 
ments Act. 

■ II of 1882 See Trusts Act. 

—IV of 1882 See Transfer of Property 
Act. 

—V of 1882 S«e Easements Act. 

-—VI of 1882 See Companies Aci 

X of 1882 See Civ. Pro. Code 1882. 

XII of 1882 See Salt Act. 

XIV of 1882 See Civ. Pro. Codes. 

See Presidency Small Cause Suits Acts. 

-XX of 1882 See Parser Currency Act. 

V of 1883 See Merchant vShipxniig Act. 

— —XIX of 1883 See Land Improvement 
Loans Act. 

-XII of 1884 See Agriculturists’ Loans 
. ^ 'Act. , 

— — III of 1885 See Trasfoi* of Property. 
Act (1882) Amendment Act; 

II of 1886 See Income-Tax Act. 

X of 1880 See Criminal Law Amend 

ment Act. 

1 of 1187 See General Clauses Act. 

VII of 1887 See Suits Valuation Act. 

IX of 1887 See Prov. Small Cause 

Courts Act. 

XII of 1887 See Bengal N, W. F. P, 

Agra and Assam Civil Courts i\ct. 

— — V of 1888 See Inventions and Designis 
■■ ■■ Act. ■ 

—VI of 1888 See Debtors Act. 

YU of 1888 See Civil Procedure Code 

Admendment Act 

X of 1888 See Presidency Small Cause 

Courts Law Amendment Act. 

TV of 1889 See Merchandise Marks Act. 

VI of 1889. 

VII of 1889. 

X of 18^9 See Ports Acts, 

XIII of 1889, See Cantonments Act. 

1 of 1890, See Revenue Recovery Act.. 

VIII of 1890, 

IX ct 18J0, (See Railways A^ t) 

- — Xl of 1890, (See, Cruelty to Animals 
Pieventioii Act) 


DESAFS All INDIA CONSOUDATED CIVIl DIGEST I9II-I934, 


24' 


ACTS [Conkl] 

[A] Imperial Acts. [CoNid.] 

YIII of 1891, [See, Easements Act 

(extending Act V of 1882)] 

XII of 189 1, (See Act 12 of 1891 

Amending xAct) 

XYIII of 1891, (See Bankers’ Books 

Evidence Act) 

YI of 1892, (See Limitation Act & Civil 

Procedure Code Amendment Act) 

lY of 1893, (See Partition Act) 

■ -I of 1894, (See Land Acquisition Act) 

Y of 1894, (See Civil Procedure Code 

Amendment Act) 

—YIII of 1894, (See Tariff Act) 

—I of 1895. (See Presi. Small Cause Courts 
Act) 

XII of 1895, [See Companies (Memoran- 
dum of Association) Act] 

XY of 1895, (See Crown Grants Act) 

XI of 189G, See Legal Practitioners Act 

XII of 1896, (See Excise Act) 

Ill of 1897, (See Epidemic Diseases 

Act) 

IX of 1897, (See Provident Fu/ids Act) 

X of 1897, (See General Clauses Act) 

YI of 1898, (See Post Office Act) 

X of 1808 See Presy. Towns Insolvency 

Act, 

II of 1899, See Stamp A«ts. 

— YI of 1899, See (CoiitractAct Amendment 
Act). 

IX of 1899, See Arbitrati cn Act. 

XI of 1899, See (Court-Fees Amend- 
ment Act.) 

XXII of 1899, See (Coinage and Paper 

Currency Act). 

^II of 1900, See Transfer of Property 

Act, 

II of 1902, See (Cantonments House 

Accommodation Act.) 

Y of 1902, See (Administrators General 

and Official Trustees Act). 

* YII of 1903, See Works of Defence I 

XY of 1903, See Extradition Act. 

1 of 1904, See Poisons Act. 

^X of 1904, See Co-operative Credit Soci- 
eties Act. 

Ill of 1905, See Paper Currency Act. 

Ill of 1907, See Provincial Insolvency 

Act. 

Y of 1907, See Local Authorities Loan 

Amendment Act. ' 

^Y of 1908 See Civil Procedure Code*. 

^YI of 1908, See Explosive Substances 
Act. 

IX of 1908, See Limitation Act. 

^XIY of 1908, See Criminal Law Am- 
endment Act. 

XY of 1908, See Ports Act. 

XYI of 1908, See Begistration Act. 

—Ill of 1909, See Presidency Towns Ins- 
olvency Act. 


ACTS [Contd.} 

Imperial Acts IContd.] 

_ — lY of 1909, See Whipping Act. 

1 of 1910, See Press Act* 

—IX of 1910, See Electricity Act. 

— -11 of 1911, See Fatetit' and Designs 
■■ Act.. :■ ■ 

Ill of 1911, See Criminal Tribes A<t. 

X of 1911, See Prevention of Sediti- 
ous Meetings Act. 

XII of 1911, "See Factories Act. 

• II of 1912, See Co-operative Societies 

Act. 

lY of 1912, See Lunacy Act. 

Ill of 1013, Bee Administrat >r Gene- 

ral’s Act, 

^YI of 1913, See Miissalman Waqf Va- 
lidating Act. 

YII of 1913, See Companies Act. 

HI of 1914, See Copvright Act. 

Yin of 1914, See Motor Vehicles Act. 

lY of 1915, See Defence of India Act. 

—YII of 1916, See Medical Degrees Act. 

YII of 1918, See Income Tax Act. 

- — IX of 1918, See Indian Soldiers (Liti- 
gation AcL 

, X of 1918. See Usurious Loans Act. 

X of 1919, Bee Excess Profits Duty Act. 

— ; — Y of 1920, Bee Provincial Insolvency 
Act, 

^XIY of 1920, See Charitable andllcdi- 

glous Trusts Act. 

XIX of 1920, Bee Buper-Tax Act, 

YIII of 1921, Bee Hindu Tntnsfor.s and 

Bequests Act. 

XYin of 1921, See Maintenance 

Orders Enforcements Act. 

XI of 1922, See Incomc-T.-tx Act. 

XXII of 1922, Bee Police Incitement 

to Disaffection Act. 

— YIII of 1923, See, Workmen’s Com- 
pensation Act. 

X of 1923, See Paper Currency Act, 

^XIX of 1923, See Official Secrets Act. 

XXIII of 1923, See Legal Practition- 
ers (Women’s) Act. 

■ ^XLII of 1923, See Mussalman Yhikf A(,4. 

XIII of 1924, See Specified Instru- 
ments (Stamp) Act. 

XIX of 1925, See Provident Funds Act- 

XXIII of 1925, See Legislative j\Iem- 

bers Exemption Act. 

XXXIX of 1925, See Succession Act. 

XI of 1920, See Promissory Xotes 

(Stamp) Act. 

XII of 1920, See Contempt of Courts 

Act. 

' - — -XYI of 1920, See Trade tlniong Act. 

^ XXI of 1926, See Legal Practitioners 

(Fees) Act, 

^XXX of 1926, See Negotiable Instru- 
ments Interest Act. 

^XXX;yiII of 1920» ' See Par ’Councils 

Act. 
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ACTS {ConUl) 

[A] Imperial Act ( Co7itch ) 

— — XII of 1928, See Hindu Inheritance 
(Removal of Disabilities) Act. 

XX of 1928, See Life Insurtance Com- 
panies Act. 

Hof 1929, ^Bec Hindu Law of Inheri- 
tance (Amendment) Act. 

XIX of 1929, See Child Marriage Res- 
traint Act. 

XX of 1929, See Transfer of Property 

(Amendment) Act, 

(B) PROVINCIAL ACTS. 

Bengal Acts. 

y of 1830, See (Bengal Enforcement 

of Decrees Act). 

X of 1S;)(), See (Bengal Indigo Con- 
tracts Act. 

XXY of 1837, See (Bengal Judiciary 

System Act.) 

rIY of 1840, See (Bengal Affrays Act.) 

1 of 1841, See (Bengal Pattidari Esta- 
tes Act.) 

XII of 1841, Bee (Bengal Land-reve- 
nue Sales Act). 

— — YII of 1847, See (Bengal Distresses 
Calcutta Act), 

IX of 1847, See (Bengal Alluvion and 

Diiuvion Act). 

— I of 1848, See (Bengal Forgery Act). 

XIII of 1848, See (Bengal Limitation 

Act.) 

XIY of 1848, See (Calcutta Supreme 

Court Cmmission to take Afhdavils 
Bengal Act.) 

XYIII of 11852, See (Bengal Lower 

Provinces Pleaders Act). 

^XY of 1853, See (Bengal Regular Ap- 
peals Act). 

XXXYII of 1855, See (Bengal Son- 

thai Parganas Act). 

Ill of 1856, See (Bengal Abkari Cal- i 

cutta; Madras Town Act 

^II of 1857, See (Calcutta University 

Act). 

XXXI of 1858, See Bengal Alluvial 

Laud Settlement Act). 

^X of 1859, (See Bengal Rent Act) 

XI of 1859, (See Bengal Land 

Revenue Sales Act) 

■ lY of 1862, (See Bank*of Bengal Act) 

YI 1862, (See Bengal Rent Act) 

YII of 1862, (See Bengal Land 

Revenue Resumption Act) 

YIII of 1862, (See Bengal Zamindari 

Dak Act) 

III of 1863, (See Bengal Transport 

of Kative Labourers Act) 

Y -of 1863, (See Bengal Processservers 

Act) 




ACTS iOoiitcl ] 

Bengal Acts {Contd.^ 

.yi of 18t)3, (See Calcutta Munici- 
pality Bengal Act) 

— -Ill of 1864, (See Bengal District- 
Municipal Imprveraent Act) 

YI of 1865, (See Bengal Transpirt 

of Native Labourers Act) 

-YIII of 1865, (See Bengal Rent- 

Recovery (Under-Teimrcs Act.) 

^XII of 1865, (See Bengal Prisoners- 

in Calcutta Act) 

1 of 1866, (See Bengal Ferris (Amen- 
ding) Act (Beng, Reg. XYI of 1819) 

• II of 1866, (See Calcutta Suburban. 

Police Bengal Act) 

lY of 1868, (See Assessment of 

lands Bengal Act. amending Act IX 
of 1847) 

YII of 1868, (See Bengal Land 

Revenue Sales Act) 

XYI of 1868, (See Amins Principal' 

Sadr etc, Bengal). 

II of 1869, (See Chota Nagpur 

Tenures Bengal Act) 

YIII of 1869, (See Bengal LandlorcL 

and Tenent Procedure Act) 

XYI of 1869, (See Bhutan Duars- 

Bengal Act) 

• III of 1870, (See Bengal Transfer of 

Certain Suits to Civil Courts Act) 

lY of 1870, (Sea Bengal Court of 

Wards Act) 

— Y of 1870, (See Calcutta Port Im- 
nrovement Bengal Act) 

YI of 1870, (See Bengal Yillage-Chau- 

kidari Act) 

YI of 1871, (See Bengal Civil Courts - 

Act) 

IX of 1871, (See Howrah Bridge 

Bengal Act) 

-X of 1871 (See Bengal District Road-- 

cess Act) 

YI of 1873, (See Bengal Embank- - 

ments Act) 

Y of 1875, (See Bengal Survey Act) 

1 of 1876, (See Bengal Muhammadan Ma- 
rriages and Divorces Registr‘,itioii Act)- 
- — III of 1876, (See Bengal Irrigatiois 
Act) 

lY of 1876, (See Calcutta Municipal 

Consolidation Bengal Act) 

— Y of 1876, (See Bengal Municipal Act)- 

YI of 1876, (See Chota Nagpur In- 

cumbered Estates Act) 

-YII of 1876, (See Bengal Land Regis- 
tration Act) 

^YIII of 1876, (See Bengal Estates’" 

Partition Act) 

— -^II rf 1877,-: (See Bengal Provinciali 
Public Works Act) 
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..ACTS [Conld] 

Bengal Acts [6W^7.] 

^XII of 1877, (See Cliota Nagpur 

Incumbered Estates Act, amending 
Act VI of 1876) 

^Virof]878, (See Bengal Excise and 

Licensing Act) 

Vl[Iofl878, (See Hazaribagli Lohar- 

dugg.i Rural Police Bengal Act) 

— I of 187i,), (See Cbota Nagpur Land- 
lord and Tenant Procedure Act) 

Ill of 1879, * (See Bengal Steam-Boiler 

and Prime-movers Act) 

VIII of 1879, (See Bengal Rent 

Settlement Act) 

IX of 1879, (See Bengal Court of 

Wards Act) 

VI of 1880, (See Bengal Drainage Act) 

’ VII of 1880, (See Bengal Pubic 

Demands Recovery Act) 

IX of 1880, (See Bengal Cess Act) 

11 of 1882, (See Bengal Embinkment 

Act) 

Ill of 1884, (See Bengal Municipal Act) 

■“ — -V of 1884, [See Calcutta Municipality 
(amendingBen. Act IV of 1876 Act) 

— — VIII of 1885, (See Bengal Tenency 
Act) 

IX -of 1885, (See Bengvl Deo Estate 
Act) 

— II of 1888, See (Calcutta Municipal 
Consolidation Act) 

II ^ of 1889, See (Bengal Private Fishe- 
ries Protection Act). 

- — XV of 1891, See (Murshidabad Ben- 
gal Act). 

IV of 1894, See (Bengal Municipal 

Amendment Act). 

1 of 1895, SeeBengal Public Demands 

Recovery Act. 

^VII of 1895, See (Bhutan Duars Bea- 

pealing Bengal Act. 

VIII of 1895,'. See (Bengal Sanitary 

Drainage Act). 

1 of 1897, See (Bengal Public Dem- 
ands Recovery Amendment Act. 

y of 1897, See (Bengal Estates Parti- 
tion Act. 

- — -III of 1898, See ( Bengal Tenancy 
Amendment Act). 

— —I of 1899, See Beug.il Greneral Clauses 
Act. 

■ — III of 1899, See (Calcutta Municipal 
Bengal Act. 

— I of 1903, See [Bengal Tenancy (Vali- 
dation and Amendment Act).] 

•*“ — n of 1903, See (Bengal Excise and 
Licensing Amendment Act.) 

Y of 1903, See (Chota Nagpur Tenan- 
cy Amendment Bengal Act). 

— “Vll of 1905, See (Bengal and Assam 
Laws Act). , 

—I of 1907, See (Bengal Tenancy Am- 
endment Act. 
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ACTS iCotdcl'] 

Bengal Acts [ConeJd.] 

^VI of 1908, See (Chota Nagpur Tenancy 

Bengal Act.) 

Ill of 1913 Bengal pubic demands rec- 
overy Act. 

^VI of 1914 Beng Medical Act. 

1 of 1917 See Beng ghee xVdulterat- 

tion Act. 

Y of 1919 Beng Village self Govt 

Act. 

VI of 1919 See Beng Pood Adiiltertiou 

Act. „ ' 

lY of 1922 See Beng Court Fees 

Amendment Act. 

1 of 1923 Beng Medical Act. 

BIHAR AND ORISSA ACTS 

1 of 1013 Bill and Ori Board of Re- 
venue Act. 

os 1914 Bin. and Oir Public De- 
mands Recovery Act. 

-II of 1919 Bih and Ori Food Adul- 
teration Act. 

II of 1922 Bih and Ori Court Fees 

Amend Act. 

Ill of 1922 Bih. and Ori. Village 

Administration Act. 

YII of 1922 Bih and Ori Municipal 

■ Act. 

BOMBAY ACTS. 

- — XVI of 1838 See Bombay Suits Act 

XIX of 1838, See Bombay Coasting; 

^XX of 1839, ‘ See Bombay (Levy of 

Haqqs, Etc , Act 

^XV of 1840, See (Bombay Agents of 

Foreign Sovereigns, etc,, Act). 

XI of 1843, See Bombay Hereditary 

Officers Act. 

^XVI of 1844,, See Bombay Salt duties 

^ Actt.. 

^XIX of 1844, See (Bombay Abolition of 

Town Duties etc., Act). 

^II of 1845, See Bombay Adultery Act 

XVIII of 1848, See Bombay Nawab of 

Surat Act. 

^XI of 1852, See (Bombay Titles U> 

Rent-free Estates Act). 

^XV of 1855, See Bombay Joint Police 

Officers Act. 

^XXII of 1857, See (Bombay Univer- 
sity Adj> 

^V of 186C See (Bombay Bhagdari and 

'■'n Narwadari Tenures Act). 

1'^ ^VI of 1862, See (Bombay Ahmedabads 

Taluqdars Act). 

II of 1863, See (Bombay Exemptions 

from Land Revenue in Territories- 
Subject to Act XI of 1852). 

^"VI of 18G3, See (Bombay Public Cour 

veyances (Bombay Town Suburbs and 
Harbour Act). 
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ACTS (Co)if(l) 

Bombay Acts {Contd.) 

^VII of 18G3, (See Bombay Summary 

Settlement Act) 

II of 18G4, (See Aden Civil and Criminal 

Justice, Act) 

IV of 18G4, (See Bombay Native i 

Law-officers Act) 

Y of 18G4, (See Bombay Mamlatclars'' 

Courts Act) 

XX of 181)4, (See Bombay Minors Act) 

1 of 18G5, (See Bombay Survey and 

Settlement Act) 

II of IBGf), (See Bombay Municipal Act) 

Ill of 1805, (See Bombay Wa<^ers Act) 

XXVm ofl8G5, (See 'Bomliiy Insol- 
vent Traders, Act) 

-VII of 18GG, (See Bombay Hindu Heirs 

Belief Act) 

^XII of I8GG, (See Bombay Sindh Courts 

Act) 

III of 1867^ (See Bombay Contoumeut 

Act) 

VII of 1867, (See Bombay District 

Police Act) 

VIII of 18G7, (See Bombay Village 

Police Act) 

— -—IV of 1888, (See Bombay Act For City 
Surveys and Amendment of Bombay 
Surveys and Settlement Act) 

Ill of 1869, (See Bomby Local Funds 

Act) 

XIV of 1869, (See Bombay Civil 

Courts Act) 

^XV of 1871, (See Bombay Broaech 

Thakur’s Belief Act) 

Ill of 1872, (See Bombay Municipal 

Act)'"'', 

of 1872, (See Bombay Jurisdiction 

over Sindh Act) 

1 of 1878, (See Bombay Port Trust Act) 

YI of 1878, (See Bombay District 

Municipal Act) 

^VII of 1873, (See Bombay Sait Act) 

1 of 1874, (See Bombay Tramways Act) 

^III of 1874, (See Bombay hereditary 

Offices Act) 

^III of 1875, (See Bombay Toils on 

Boads and Bridges Act) 

^III of 187G, (See Bombay Mamlatdar’s 

■^■■^.:;CoUrtS:;Act)'^ 

— — ^X of 187G, (See Bombay Beveiiue 
Jurisdiction Act) 

XIV of 1877, (See Bombay Broach and 

Kaira Incumbered Estates Act) 

T of 1878, (See Bombay Abkari Act) 

V of 1879, (See Bombay Land 

Bevenue Code) 

VI of 1879, (See Bombay Port Trust 

Act) 

^VII of 1879, (See Bombay Irrigation 

Act) 

X VII of 1879, (Pee Bombey Dekkhan 

Agriculturists’ Belief Act) 
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ACTS i^Contd.) 

Bombay Acts {Contd,) 

— -l of 1880, (See Bombay Khoti Settle- 
ment Act) 

XV of 1880, (See Bombay Revenue; 

Jurisdiction Act) 

__XX of 1881, (See Bombay Sindh, 
Incumbered Estates Act) 

XXJII of 1881, (See Bomkiy Dekkhan 

Agricul-turists’ Belief Act) 

-XXII of 1882 see Bombay Dekkhan 

agricalturists relief Act, 

1 of 1884, (See Bombay Local Boards* 

Act) 

— — II of 1884, (See Bombay District 
Municipal, Amendment Act) 

V of 188G, (See Bombay Vatan Act) VI' 

of 188G, (See Bombay Karachi Port 
Trust x\ct) 

——XXIII of 188G, (See Bombay Dekkhan 
Agriculturist’s Belief Act) 

VI of 1887, (See Bombay Madras Act) 

— VIT of 1887, (See Bombay Toda Giras' 
Allowances Act) 

- — III of 1888, (See Bombay City Muni- 
cipal Act) 

VI of 1888, (See Bombay Gujarair 

Taluqdars Act) 

II of 1890, (See Bombay Salt Act) 

— — IV of 1890, (See Bombay District 
Police Act) 

II of 1894, (See Bombay Peint Laws,. 

Act) 

XX of 1896, (See Bombay Sindh Incum- 
bered Estates Act) 

IV of 1898, (See Bombay City Im- 

proement Act) 

Ill of 1901, (See :Bombay District' 

Municixxil Act) 

IV of 1903, (See Bombay Land’ 

Becord-of-Bights Act) 

- — I of 1904 Ses Bomboy General Liauses^ 

' 

of 1905 See Bombay Court of Wards- 

Act.^' ■ ^ 

- — —II of 1906, (See Bombay Mamlatdars* 
Courts Act) 

II of 1912 See Bambay Societies Begi- 

stration Amendment Act. 

1 of 1918 See Bombay Primary Educa- 
tion (District Municipalies Act.( 

II of 1918 See Bombay Bent War Res- 
trictions Act, 

- — VII of 1918 — Do— 

- — VII of 1920 See Bombay Public:Conve- 
yances Act. 

— — ^XVII of 1920 See Bombo} Pleaders Act 
^XIV of 1922 See Bombay Cotton Con- 
tracts Act. , 

^VI of 1923 See Bombay Primary Edu- 
cation Act. 
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.ACTS (Conkl) 

Bombay Acts (Concicl) j 

VI of 1923 Bombay Local Boards | 

Act. I 

X of 1923 See Bombay Hereditary Offi- | 

ces Amendment Act. i 

XI of 1923 See Bombay Prevention of i 

Prostufcion Act. i 

XVIII of 1925 See Bombay City Muni- 

cipalites Act. 

BURMA ACTS. 

XXI of 1863, (See Burma Becorders’ 

Courts, Act) 

YII o 1875, (See Burma Fisheries Act) 

XYII of 1875, (See Burma Courts Act) 

II of 1876, (See Burma Land and 

Revenue Act) 

Y of 1880, (See Burma BoundariesAct) 

^XYIIof 1884, (See Burma Municipal 

Act) 

Ill of 1889, [See Burma (Lower) 

Yillage Act) • 

XI of 1889, [See Burma .Lower Courts 

Act] 

Ill, of 1898, [See Burma Municipal Act] 

lY of 1898, [See Burma Lower Town 

ond Yiliage Lands Act] 

^XIII of 1:898, (See Burma Laws Act) 

— ^ Y lbf 1900, [See Burma (Lower) Courts 
Act] 

lY of 1902 (See Burma Forest Act) 

YII of 1907, [See Burma (Lower) 

Courts, (1900) Amendment Act] i 

Ill of 1907 See Burma Towens Act. | 

YI of 1907 See Burma Yillage Act. 

1 of 1909 See Burma Yaccination Law | 

Amend Act. i 

1 of 1910 See Burma Process fees Act | 

II of 1917- See Burma Salt Act. ' 

Y of 1917 See Burma Excise Act. ; 

1 of 19 1 8 See Burma Oil fields Act. i 

YIIT of 1920 SecBurma Registration ! 

of .Business names Act. j 

lY of See Burma Rural self Govt Act. 

Y of 1922 SesBurma Anti Boyeott Act. 

XI of 1922 See Burma Courts Act. ! 

YI of 1927 See Burma Coperative so- i 

ciety Act. j 

YI of 1927 See Ghee Adulteration Act i 

CENTRAl PROVINCES ACTS. | 

— — XI Y of 1855, (See Cenrtal Provinces 
Courts Act) 

XX of 1875, (See Central Provinces 

Laws Act) 

X of 1878, (See Central Provinces 

Additional Rates Act) 

^XYIII of 1881, (See Central Proinces 

Land-Revenue Act) 

IX of 1883, (See Central Provinces 

Tenancy Act) 


ACTS (Contd.) 

Central Provincies Acts {Contd.) 

XYI of 1885, (See C’entrai Provinces 

Civil Courts Act) 

XYII of 1885, (See Central Proviizcos 

Government Wards Act) 

XYI of 1889, (See Ceutrai Provinces 

Land 'Revenue Act) 

XYII of 1889, (See Central Proviimes 

i Tenency Act) 

1 XVIII of 1889, (See Central Pro- 

I vinces Municipal Act) 

XI of 1898, (See Central Provinces 

i Tenancy Act) 

I XII of 1898, (See Ceutrai Provinces 

‘ Land-Revenue Act) 

—XXIY of 1899, (See Central Pro- 
vinces Court of Wards Act) 

XYI of 1903, (See Central Provinces 

Municipal Act) 

II of 1904, [See Central Proviticcs 

Courts Act] 

1 of 1914 see (3. P. GcueralClauses Act. 

II of 1916 see C. P. Land Alienation Act. 

1 of 1917 see C. P. Courts Act. 

1 of 1920 see C. P. Tenancy Act. 

II of 1222 see C. P. Municipalities Act. 

1 of 1923 see C. P. Court Fees Anieud 

Act, ■ 

MADRAS ACTS. 

XXIY of 1839, (See Agency Rules* Act) 

YII of 1843 (See Madras 'Courts Ael). 

XII of 1851 See Madras City Land 

Revenue Act) 

YII of 1857, (See Madras Uncovenanted 

Officers’ Act) 

1 of 1858, ( See Madras Compulsory 

Labour Act) 

XXX of 1858, (See Xawab of Carnatic 

Madras Act) 

XXIY of 1850, (See Madras District 

Police Act) 

lY of 1863, (See Madras Small Causa 

J urisdiction Act) 

II of 1864 (See Madras Revenue Reco^ 

ve.iy Act) 

Ill of 1864, (See Madras Abkari Act) 

lY of 1864, (See Madras Cess in Lieu 

of Yillage Pees Act) 

YII of 1865, (See. Madras Irrigation 

Cess Act) 

YIII of 1865, (See Madras Rent Reco- 
very Act) 

^X of 1865, (See Madras Town Impro-* 

vemeiit Act) 

^lY of 1866, (See Madrs Enfranchised 
luams Act) 

— - YI of 1867, (See'. Madras City Land 
Revenue (Amendment) Act) 

— -lX:'''of' 1867, (See Madras Municipal 

— ^IlUof 1871 (See Madras Town Ikprov^" 
ment Act) 
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.4CTS (Coni 1) 

Madras Acts (ConUL) 

——III of 1873, (See Madras Civil Cotarts 

I* of 187G, (See Madras Land Revenue 

Assessment Act) 

V of 1878‘ (See Madras City Municipal 

Act) 

— „ Y of 1882, (See Madras Forest Act) 

XXI or 1882, (See Madras Forest 

(Validation) Act] 

1 <u 1884, [See Madras City’ Munici- 

pil Actl 

11 i of 1884, [See Madi'as Revenue Re- 
covery [iVuiendment] Act] 

IV <)1 1884-, (Sec Madras District Munici 

palities Act) | 

— oP 1884, See Madras Local Boards Act | 

I of 188^1, (Sec Madras Abkai Act) | 

II of 18SG, (See Msdras Harbour | 

Trust Act) I 

1 of 1887, (See Madras Malabar Ccm- I 

pensation for Tenants’ Improvements j 
Act) 

Lof 1889, (See Madras Village Courts 

'"Act) 

IV of 1889, (See Madras Sait Act) 

II of 1890, (See Madras Canals and 

Public Ferries Act) 

I:of 1891, (See Madras General Clause 

Act) 

-VII of 1891, (See Madras City Civil 

Courts Act) 

-II of 1894, (See Madras Proprietary 

Estates’ Village Service Act) 

Ill of 1895, (See Madras Hereditary 

Village Offices Act) 

IV of 1897, (See Madras Survey and 

Boundaries Act) 

IV of 1899, [See Madras Court of 

Wards (Amendment) Act] 

1 of 1900, (See Madras Malabar 

Compensation for Tenants’ Improve- 
ments Act) 

1 of 1902, (See Madras Court of 

Wards Aot) 

Ill of 1904, (See Madras City Munipal 

Act) 

I’of 1908, See Madras Estates Land Act 

1 of 1914, (S3e Madras Hindu Transfers 

and Bequests Act. 

IV of 1919, (See Madras City Municipal 

Act. 

V of 1920, (See Madras District Muni- 
cipalities Act.) 

Vlli of 1920, (See Madras Elmentary 

Education Act.) 

XIV of 1920, (See Madras Local. Boards 

Act.) 

VIII of 1921, (See Madras Hindu Trans- 
fers end Bequests Act.) 

II of 1922. (See Madras Ditst Mudici- 

pxU ties and Local Boards Amend Act,) 

Ill of 1922 (See Midras City Tena- 

nts Protection Act. • 

VIII of 1923 (See Madcvis Survey and 

Boundaries Act. 


kClS(Contcl) 

PUNJAB ACTS. 

^XIX of 18G5, (See Punjab Civil 

Courts Act) 

•—IV of 1866, (See Punjab Chief Court 
-Act) , ' 

—VII of 1868, (See Punjab Appeals Act) 
- — ^XXVIII of 1868, (See Punjab Ten- 
ancy Act) 

XXXIII of 1871, (See Punjab Land 

Revenue Act) 

-—-IV of 1872, (See Punjab Laws Act) 
—IVof 1873, 'See Punjab Municipality 
Act. 

—IX of 1873, (See Punjab Appeals Act) 
— XVII of 1877, (See Punjab Courts 

' '-Act').- ' , 

—XII of 1878, (See Punjab Laws Amend- 
ment Act) 

—XIII of 1884, (See Punjab Municipal 
Act) 

——XVIII of 1884, (See Punjab Courts 
Act) 

— —XVI of 1887, See Punjab Tenancy Act 
— r-XVII of 1887, (See Punjab Land 
Be venue Act) 

— -XIII of 1888, (See Punjab Courts Act) 

XX of 1891, (See Punjab Municipal 

Aot), ■ " : 

Ill of 1893, (See Punjab Government 

Tenants, Act) 

1 of 1898, (See Punjab General Clauses 

Act) 

— —XXV of 1899, (See Punjab Courts Act) 
——I of 1900, [See Punjab Limitation 
(Ancestral Land Alienation)] 

——IV of 1900, (See Punjab Descent of 
Jagirs Act) 

— — XIII of 1900, (See Punjab Alienation 
of Land Act) 

II of 1903, (See Punjab Court of 

Words Act) 

1 of 1904, (See Punjab Loans Limitation 

Act) 

— — II of 1905, See Punjab Pre-emtion Act 

1 of 1907, (See Punjab Land Alienation 

Amending Act) 

-Ill of 1911 (See Punjab Municipal 

Act.) 

— — V of 1912 (See Punjrb Colonisatioa 
ot Govt, lands Act). 

1 of 1913 (See Punjab Pre-emption 

Act), 

^I of 1020 (See Punjab Limitation (Cu- 
stom) Act), 

1 of 1914 (See Punjab Excise Act). 

Y of 1918 (See Punjab Restriction of 

Habitual Of tenders Act. 

^VI of 1918 (See PunjaS) Courts Act), 

II of 1910 (See Punjab Custom (Power 

to Contest) Act. 

^VII of 1922 (See Punjab Court fees 

Amend Act. 

— —Ill of 1923 (See Punjab Loans Limit- 
ation Repealing Act). 

veil of 1935 (See Punjab Sikh Gur- 

dwaras Act. 
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ACTS ( Contd.) 

7— UNITED PROVINCES ACTS. 

XIT of 186:3, (See Agra, Amenrling- 

ActX of 1859 ill the Province of Act) 
XXIV of, 1864, (Bee Agra Non-Regu- 
lation District, Agra Act) 

-XYI of 1865, (See Oudh Revenue 

Courts Act) 

XIII of 1866, (See Oudh Limitation of 

Certain Suits, Act) 

XXVI of 186G, (See Oudh Sub-Set 
tlement Act) 

XIII of 1868, (See Ring of Oudh Act) 

XIX of 1868, (See Oudh Rent Act) 

1 of 1869, (See Oudh Estates Act) 

XXIV of 1870, (See Oudh Taluqdars 

Act) Relief 

XXXLI of 1871, (See Oudh Civil 

Courts Act) 

XV of 1873, (See United Provinces 

Municipalities Act) 

XVIII of 1873, (See Agra Rent Act) 

^XIX of 1873, (See Agra Land Rev- 
enue Act) 

XVII of 1876, (See Oudh Land 

Revenue Act) 

XVIII of 1876, (See Oudh Laws 

Act} 

Ill of 1878, (See Agra Local Rates ' 

Act) 

- — IV of 1878, (See Oudh Local Rates 
— VIII of 1879, (See Agra Land-revenue 
Act) 

XIII of 1879, (See Oudh Civil Courts 

Act) 

XII of 1881, (See Agra Rent Act) 

Xm of 188-^, (See Kaimiigos and 

Patwaris Act) 

^XVI of 1882, (See Jhansi Incumbered 

Estates U. P. Act) 

^XV of_ 1883, ^ (See United Provinces 

Municipalities Act) 

“ — XIV of 1886, (See Agra Rent Act) 
— XVII of 1886, (See Jhansi and 
Morar U. P. Act) 

XXII of 1886, (See Ounh Rent Act) 

IX of 1889, (See United Provinces 

Kanungos and Patwaris Act) 

^XX of 1890, (See United Provinces 

Act) 

^XIV of 1891, (See Oudh Courts Act) 

Ill of 1892, (See United Provinces 

Village Courts Act) 

^V of 1894, (See Oudh Local Rates Act) 

of 1895, [See U. P. Municipalities 

Act (Amending Acts XV of 1873 and 
XV of ia83)] 

^ni of '1899, See United Provinces 

Court of lYards Act 

1 of 1900, See United Provinces 

Municipalities Act, 

of 1901, See Agra Tenancy Act. 

- of 1901, See United Provinces 

Land Revenue Act. 


ACTS (Uo«/c/.) 

U. P. ACTS, {Condd) 

. — ^lY of 1901, See Cudh Rent, 1886,,. 
Amendment Act 

■—I of 1903, See Buiidlekhaiid in Cun> 
berped estates Acts 
of 1903, [See Buiullekh >,nd Alie-- 
notion of Land] Acts] 

1 of 1904, See United Provinces 

G-eneral Clauses Act 

—--VIII of 1923 setf Agra Pre— emption^ 
Amend Act 

—IV of 1925 see Oudh Courts Act. 

II of 1926 se x\gra Tenancy Act. 

— — IX of 1929 see Agra Pre-emption Ame- 
nd Act 

Aden, Civil and Criminal Justice Acl il of 
1864 (as amended by Act 16 of 1891 
Resident should not refer the whole 
case but only the points on which he re- 
quires opinion. AIR 1931 Bom 533 

=33 Bom L R 1056 

— S. 3 — Resident at Aden is not a. 
“ District judge ” as defined in. s.3 of Di- 
vorce Act. 

37 Bom. 57=14 Bom. L. R. 872=17 1. 

■ ■ ■ ■ 

— Ss. 8. 15-S. 8-Revision lies from an 
order by Resident claiming reference under 
s. 115 of C. P. C. A. I. R. 1929 Bom. 190=31 
Bom. 190=31Bom. L. R. 225=115 I. C. 40T 
— s,8 — A reference from an appeal lies 
under s. 8 from an order passe<.I under C. 
P. Code, 0 XXL r. 50 (3) 54 B 2(i=31 Bom. 
L. R. 1302=A. L R. 1930 Bom. 57=122 1. C. 851 

— S.15 — Words “ shall bo guided by 
the spirit and principles of law ” do not 
signify the application of specific provisions 
of any Act — Provincial Insolvency Act. A L . 

R 1933 B 237r35‘B L R 27L 
ADEN COURTS ACT (1! of :I864) 

See Aden civil and criminal iiisticcv 
Act 2 of 1864 

ADEN SETTLEMENT REGULATION VH of 1900 
— E. 13. authorises the Resident to make 
rules with the previous sanction of the 
Local Govt, to provide for certain specified 
matters. But any rule, made in pur.suanc;e 
of the above authority, which purports 
take away the jurisdiction of Civil Court 
to examine property of values fixed is ultra 
vires 4o Bom, 446=18 Bom L. R. 29f;= 

34 1C I4L 

ADEQUACY OF CONSIDERATION. 

Bee Contract. 

See Contract Act. s. 25 
ADHLADI TENURE 
Bee Land Tenure. 

ADIMAYAVANA TENURE 
See Land Tenure 

AD INTERIM INJUNCTION. 

See C. P. (jode 0.39. 
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AD INTERIM PROTECTION 
See (n C. P. Code. 

(2) Practice 

AD INTERIM RECEIVER 

— ^Tlis status is not that of a repre* 
sentative of the debtor, and so he has no 
power to apply under s. 47. C. P. C. 

35 C. W. N. 971 

ADJACENT LANDS. 

See 2^'eig'hbour 
ADJ lURNAlENT 


ADMINISTRATION {Co7itd) 

(A) ADMINISTRATION-BOND (Co^dr/.) 

(2) Surety, duties,, liabilities and dis- 
cdiarge of, (2 ■—'3) 

, (I) LIMITATION 

t— -Breaches of adm. bond come under 
art. 68 of Lmt. Act. Where a bond contains 
successive coYeiiants each breach constitutes 
separate cause of action, but the date of the 
i last breach is the starting p unt of limitation 
when the bond is enforceable till the last 
I of the conditions is fulfilled 17 M L T 61 = 

■ 27:i';:C: 849;. 


See (1) C. P. Cote 0. 17 rr, I to 3 
(2) Practice. 

ADJUDICATION 

See (1) Prov. Ins. Act 

(2) Presi, Towns Ins. Acts-’ 


ADJUSTMENT OF DECREE j 

See C. P. Code, 0. 21 r. 2 and 0. 34. ^ 

ADJUSTMENT OF SUITS 
See (1) C. P. Code 0. 23, r. 3 

( 2 ) Cornpromise-decree-Adjustment. 

(3) Hindu Law Famil.y Arrangement. 
ADMINISTRATION (1—58) 

(A) Administration— Bond (1—3) 

(1) Limitation (I) j 

(2) Surety, duties, liabilites dis- ^ 

charge of (2 — 3) i 

(B) Administration— suit (4 — 42) 

(1) Costs. (4—7) 

(2) Creditors, Suit by ( 8 — 12 ) 

(3) Heirs, rights and liabilities of 

(13—15) 

(4) Nature and Scope of the suit 

. (16-24) 

(5) Parties to the suit (25—26) 

(6) Procedure, & Jurisdiction ques- 

tion as to (27—30) 

(7) Who can bring the suit(3I— 33) 

(8) When mainhunabie (34-^37) i 

(9) Miscellaneous (38 — 42) I 

<C) Administration Letters of (43—58) | 
(1) Decision as to title, inheritance, j 


(2) Limitation (44) 

(3) Revocation (45—47) 

(4) To whom can be granted 



(5) When granted &when not (126-138)1 

(6) Misceiianeons (52 — 58) ! 


See also cases under : — 

<1) C. P. Code ss. 54, 92 and 0. 21, s. 11 
^2) Hindu Law-will 

(3) Hindu Will Act 

(4) Probate and Adm. At 

(5) Succesion 

(6) Admiaist 


(2) Surety, duties, liabilities and discharge 
of ( 2-3 ). 

2— On the* beneficiary's constituted attor- 
ney’s filing a verified certificate together 
with the account or abstract thereof 
stating that they had examined and 
found it correct and on the administrator 
filing the receipts for the debtr. paid to the 
satisfaction of the Registrar, the surety — 
bond creating a charge ^ on the immovable 
properties of the sureties will be discharged, 
conditional upon the sureties executing 
a fresh seciudty bond niakiiig^ themselves 
personally liable for the administration of 
the estate. 24 1. C. 447=18 C. W. N. 320 

3 — As soon ns the duties imposed ou 
the executor by the probate and Adm. Act 
were performed, the liability of the execu- 
tor and the sureties under the bond cease 
and any subsequent acts should be attri- 
buted to him not as executor but as bene- 
ficiary in posssessiou [3 C W N 635 foil ] 

17 M. L. T. 61=27 1. C. 849. 

(C) ADMINISTRATIDN— SUIT (4—42) 

(1) Costs (4—7) 

(2) Creditors, suit by (8— 12) 

(3) Heir’s rights and litbilities of 

(13-15) 

(4) Nature and Scope of the suit 

„-;(T6— 24>:’ 

(5) Parties to the suit (25—26) 

(6) Procedure and jurisdiction, ques- 

tions as to (27-30)- 

(7) Who can bring the Suit (31—33) 

(8) When maintainable (34 — 37) 

(9) Mascellaneous (38 — 42) 

(I) Costs [4— 7] 

4 — In a suit for administration, order 

as to costs should be made as to relieve 
persons with uneucuinbered share. 56 C. 

447=1929 Cal. 477=119 1. C. 21 

5— Suit for administration — Creditor 
of the deceased’s heir intervefiing — Unsucc- 
essful claimant is not liable for costs. A I 
R 1921 Cal 222=59 I 0 581=24 t W N 888= 


i {A) ADMINISTRATION— BONO 
(1) Limitation, (I) 


6-^Where one creditor sues on bchilf 
of himself and the others for administra- 
ticu of the debtor’s estate, the deft may hive 
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ADMINISTRATION (Contd) 

(C) ADMINISTRATION SUIT (CW) 

(1) Costs (iCojitcl) 

the action dismissed on payment ^ 
pirs debt and Costs. 44 C 890=*21 p 

310= 24 0 L J 448=38 I C 833. 

7— Eight of inspection of docnments 
is subject to solicitor’s lieu for costSi but 
the solictor cannot withhold inspection 
where the documents are essential to deter- 
mine questions arising in normal administ- 
ration proceedings. 35 B 352. 

(2) Creditors, suit by [8—12]. 

3 — a sense a creditor s suit for 
administration is a suit for an account, but 
the analogy between it and an ordinary suit 
for an account is not complete, 55 M 2G=A 
I E 1931 M 683=1 E 1932 M 1=193! M W N 

916. 

9— In one sense a creditor’s suit for 
administration is a suit for the benefit of 
all the creditors of the estate, but the 
other creditors cannot be held to be repre- 
sented by the plaintiff-creditor in such a 
suit in the sense that they are in effect 
parties to the suit from the outset, because 
if, before the preliminary decree for admi- 
nistration is made, the person who repres- 
ents the estate of the deceased pays off the 
plaintiff-creditor’s claim, the suit will be 
dismissed, although none of the other credi- 
tors has been satisfied at ail : (2) a plaintiff 
in such a suit can have his suit dismissed, 
compromised, withdrawn or otherwise settl 
ed out of Court by any arrangement with- 
those representing the estate without in 
-.any way caring for the interests of the 
. other creditors : (3) it is open to other cre- 
ditors to file suits to enforce their own 
■ claims during the pendency of the plaintiff- 

creditors suit *and it is obligatory upon 
them to do so if their claims are likely 
to become time-barred before the prelimi- 
nary order for administraiioii is made : (5) 
it is open to persons representing the 
estate to pay off any of the other creditors 
■even when such a suit is pending, and when 
they render an account in respect of the 
assets that have come into their hands they 
are entitled to be gi-ven full credit in resp- 
ect of such payments. 55 M 26rl E 1932 M 

1=A I E 1931 M 683= 1931 M W N 916. 

10— TV’ here other creditors put in claims 
after preliminary decree it was held that 
they could not be asked to pay ad velorem 
Court-fee on the amount of their respective 
claims. A I E 1931 Mad 683= 1931 M W K 
916=34 L W 429=134 I C 1137=1 E 1932 Ml 

=55 M 26. 

11— If a creditor takes out letters of 
acminisiiatson to the estate of his debtor 
this may operate as an extinguishment of 
the debt, if the debtor has assets u-hkh 
the creditor may retain to jjay him^self. But 

■ibis dociiine is not applkalle uhere only 


administration (CoM) 

(C) ADMINISTRATION SUIT (Conid.) 

(2) Creditors suit by {Comdd.) 
one of two obligees is r.ppcdiitcd one of 
several executors of the obligor. C-Hnier;— 
The transfer of the name of ])ro forjua 
clefeiiclant from the category of delViiidaiit 
to that of the plaiiifiJf cannot rightly be 
treated as the addition of a new ' 

within the meaning of s. 22 of the Limita- 
tion Act, 1877. 8 ind. Cas. 837= K> C' L J ■ 

■ ^ =38 C 342. 

12— No interest should be allowed fnuu 
the elate when sufficient assets liecorne ava- • 
liable to the adini nisi ration for repavmen t 
of debt. 38 C 342=8 I (’ 8:r/=u C L J 1. 

heir’s rights and liabilities of ( 13-15 ) 

13— One of the heirs undetaking 

be responsible for his share of debts, the 
Biat. Judge cj\n direct the share of such, 
heir to be made over to him, pending admi- 
nistration. Such order operates as discharge 
of receiver to that extent. 69 I C 684=1 pat^ 

. 667=4 F L T 209= A I R 1922 Pat. 585., • 

14— A mortgage- decree from co-heir 
cannot be executed until administration. 

AX E 11124 Pat 110=74 I C 487. 

15 — ^TVife as administratrix was p-ermi- 
tted to make permanent lease for nocessarr 
purposes — Permanent lease for purposes 
not necessary for administration can be set 
aside by reversioners. A I E P328 Cal. 

=55 C 892=47 C L J 569=107 I C 747. ^ 

(4) Nature and scope of the suit (16-24) 

16 — Nature of admiiustrati<in suit ex- 
plained. It is in essence a suit accounts 
and application of tie estate to the payment 
of all the creditos. Creditors other 
plaintiff may come in under the decree aiul 
prove their debts. Those who do not come 
under the decree will I'O excluded and yet 
they will be bound by the acc< unts done 
under the authority of the court. 44 CaL 
890=21 C W N 310=24 0 L J 448=38 1 C 835. . 

17 — Whole estate must be brought in 
—no variation or ullocation of shares excepr 
by family arrangement. A L E 193,3, E 37 

^ ^ , =AIRI933 R50.,:-. 

18— Formal administration decree must 
precede actual administration. 32 Bom. I. 

B 414=A I E 1930 Bom. 330=125 I C 910.. 

19— Suit for empiiry as to as.«ets of' ’ 
Mahcmedan deceased, payments of his debis 
and division of residue among his heirs isi 
an administration suit, and not a suit f< r * 
mere partition. 18 L W r;83=A I E 1928 Mad. 

^ 76C=fi5 M L J 266=110 I C 276. > 
2C— Claim for maintenaiue may le in- 
cluded in ui adminisiratif II suit, but rareaus ^ 
must he claimed in a separate suit A 3 E 
1927 Bang. 21; 6=6 Bur. L J 1(]6=I04 1C Ilf. . 

21— If the questicn letween the paifici^ 
can le deteimined witlcut an order for 
administration, the Court need not make 
such order. A 1 E 1923 Bom. 96=24 Boin 
L E 1124=70 I C ml .. 
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ADMINISTRATION (ConU) 

(C) administration suit (Co^ikh) 

(4) Nature and scope of the suit (ConclrL) 

22 — Decree passed declaring shares of 
the heirs — Subsequent suit for distribution 
of shares is mainatinable. 11 L B R (>0=:f)4 

I C 813=1921 L B 22. 

23 — Court is not bound to pass an ad- 
ministration decree in every suit by a 
legatee or annuitant. On deposit of legacy 
amount by executor, suit may be dismissed. 
There is no difference between suits by 
creditors and suits by legatees. 2b M L J 

312=1 L IV 372=23 I C 134. 

24 — A suit for legacy comes under art. 
123 of Lrnt. Act; a mere alternative prayer 
for administrator in jt suit for legacy will 
not bring such suit under r.rt, 120. 25 IVl 

301=12 M L J 183. 

(5) Parties to the suit 25-26 

25 — Executor is the only necessary 
party in an administration suit bv a legatee. 

Ind. Rul [1931] Cal. 010=58 Cal. 77 
=132 I C 904. 

20 — Joining of parties for the purpose 
<jf watching is bad 50 C 447= A. 1. R. 1929 
Cal. 477=119 L C. 21. 

(6) Procedure and jurisdiction questions as to 

[27—39] 

27— In ordinary ^ course, applications 
relating to administration are to be made 
to trial Court. 104 1. C. 092=29 Bom L. R. 

1082= A. I. R. 1927 Bom 519 

28 — Where appeal Court is not seised 
of whole suit, applications regarding admi- 
nistration should be made to Chamber 
Judge. A. I. R. 1928 Bom. 34=100 I, C. 75 

=29 Bom. L. R. 1520 

29 — A deft, cannot obtain order for 
discovery from his co-deft. under 0. 11 r. 
12 C. G, unless they are opposite parties 
I. e. an issue is raised between them at a 
stage at which the order of discovery is 
demanded. 58 C 1091=Ind. Rul. (1931 )Cal. 935 

= 134 I C 935. 

30— Bequests to charity, under will, 

do not require sanction of Advocate- 

General, for administration suit. 31 M. L. 

T. 63=10 L. W. 922=70 L C. 903. 

(7) Who can brin^ the Suit [31—33] 

31— The only proper plaintiff to recover 
the asset of the deceased person is [ in 
default of evidence to the contrary ] the 
legal personal representative of the deceased, 
and even if beneficiary could sue in his 
own right, making the legal personal repre- 
sentative a defendant, his only claim would 
be an order for transfer of the asset to the 
legal i>ersonal representative to which claim 
all defences available against the legnl 
representative would be open to the present 
defendants. 

The addiiton of the legal personal 


AD.MINISTRATMN (Couta) 

(C) ADMINISTRATION SUIT iCo7ikl) 

(7) Who can bring the Suit (Co7ichl) 

representative as a party to a suit brought 
by a beneficiary is not the mere curing of 
some teachnical defect Imt a matter going' 
to the substance of the jdaintitrs act on. 
63 M L J 309=30 L W 13r>=l;:G I C 0,32=1 R 

1932 P C 130>=A I R 1932 P C I46[P. C-j 

32— A relative of the deceased, though 
not a legal heir can apply for administration 
and such other rehitive can appear and 
oppose A I R 1931 Cal 470=]jid Rul [1931] 

Gal 000=133 I C 212. 

33 — There is no need under Mahome- 

daii Law to take out letters of administra- 
tion. Nevertheless a suit for administration 
by an heir of deceased Mahomedan is maiii- 
hiinable, though no suits fur partition is 
brought. 22 Bom. L R 1117. 

(8) When Maintainable (3'(*-37) 

34__Where the defendants w^'ere in pos- 
session of the property during the lifetime 
of the deceased as agents or managers on 
his behalf, and they continued to be in such 
l>ossessioii and are liable to account for the 
property to him there is no reason why a 
suit for administration would not lie aga- 
inst persons in this capacity. 138 I 0 335= 
A I R 1932 L 328 =l R 1932 L 450. 

35 — Suit for general administration does 
not lie against an executor acting before 
probate. 57 C. 1358=34 0 W N 034= A I R 
.1931. Cal 45=129 I C 566. 

30— Where only part of property is pa- 
rtitioned, suit for administration of the 
unpartitioned portion is maintaijuible. A I 
E 1929 Rang 243.= 1 22 ! C 89T 

37 — On good ground being* rshowny 
suit can be filed within 0 months from 
grant of* probate. 70 I C. 038= A I R 1922 

Cal 302. 

(9) Miscellaneous. [38 — 42] 

38 — Accounts of money due to the es- 
tate by the deceased’s agent may be cons- 
idired by the official Referee. AIR 193t> 

E-ing. 240=126 I C 222. 

39 — Where the annuitant has a charge 
on the corpus, the corpus can be sold, if 
the iuiid set apart for paying annuity be- 
ccmes insufficient. AIR 1927 Bom 519=29 

Bom. L R 1082=104 ! C 692. 

40 — Persons in ^ possession of property 
situated outside British India may claim a 
share in administration suit for such prop- 
erty. Court is empwoered, however, to 
place the condition that on his obtaining 
such share he will account for it. 11 L B 

E 188=56 I C 530. 

4! — Suit — Taluation Court Fee?. 17 Bom 
L E 574=29 I C 949 =39 B 545. 
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ADAIN!STR\TION (Conkh) 

(C) ADMINISTRATION SUIL {Conclcl) 

(9) Miscellaneoas (38-42) (Conkl) 

42— Assignee of portion of estate of 
•deceased person can sue for declaration of 
title against third person during the pen- 
dency of a suit for adm. 43 I 0 533=41 M 
265=32 M L T 431=33 M L J 707=[1917] 
M W hi 882=7 L W 298. 

(D) ADMINISTRATHN LETTERS OF [43—58] 

[1] Decision as to title, inli u’itance^ 
etc. [43] 

]2] Limitation [44] 

[3] Kevocaton [45—47] 

[4] To wh'>m can be granted [48 — 5 1 ] 

[5] When granted and when not 

[52-58] 


[I] Decision as to title, inheritance, etc. 


43— Decision not res. judicata iu subse- 
quent suit by defeated claimant for reco- 
very of properties as heir. 43 I C 723=49 
P R 1918=34 P W R 1918 =45 P L R 1918. 


(2) Limitation [44] 


44— Suit for share of property of intestate 
^Dimitatioii runs from the date of the 
judgment directing the issue of letters of 
;adm. 7 L C. 704=15 C W N. 107=13 C L J 239. 


(3) Revocation [45—47] 


45 — Mere fact that one of the minor 
■sons, on attaining majority, ratified, the 
acceptance of a partial grant, does not 
;amount to an equitable estoppel which would 
prevent the other three sons from applying 
5or revocation of the grant. 3 Pat- L. J. 

415=1918 Pat. 349=461. C. 117 

46 — Where a minor is not cited or 
properly represented in the probate procee- 
•dings, he is entitled to come in and have 
the will proved in solemn form in his 
.presence. 

A revocation case is different from 
the Probate or Letters of adm. proceedir g 
and the representation of a minor is one is 
not effective in a proceeding for the grant 
or for an order in solemn from 23 C, L. 

J.79=33 I C 14. 

47 — Effect of revocation of Letters on 
previous alienation 19 C. W. N. 240=27 L C. 

715=21 CL J 88 


AD.MINISTRATIDN (Contd,) 

(D) ADMINISTRATION LETTERS OF (Conffl) 

(4) To whom can be granted [48—51] 

48 — Where the interests of the appli- 
cants arc unequal, letters sliould Ifc gra-nted 
to the applicant whoso interest Is gr(;ater. 

45'ICS75. 

49 — On an application by heirs fur letters 
of adm. of the whole estate the ('oast, 
cannot refuse the grant. 3 Pat 1 j, J. 415= 

(1918) Fat. 34‘>=4(i 1 C 117. 

50 — niohunt not being the owner rf 
the property of the mutt, his successor in 
ojfiice cannot applv for letters of ;nbn. 17 

(J. L. J. 65=16 f. C. 588. 

51— Court of wards being not a *p(n’s;)n” 
cannot obtain letters of adiu. 25 C. Titn 

=2 C. W. N. 349 


( 5 ) When granted and when not ( 52—58 ) 


52 — The Judge has full discretion as 
regards the gi^ant of letters of adm. 96 

P. L. B. 1917=42 1. C 737. 

53 — Onus on propounder of the will to 
prove testamentary capacity — Courts md to 
strain, iu favour of validity of will: 20 V. L. 

J. 501.=27 I. C. 276=19 C. W. N. 826. 

54 — ^No letters of adm. wnil be granted 
where ^ the object of the litigation is not t.> 
administer the estate, but to obtain de; la ra- 
tion of heirship. 17 C. L. J. 65 =!6 1. C. 588 

55 — Application for letters, by rcsidririi-y 
legatee— Death of legatee. Substitution ii\' 
heir of residuary legatee — Cause of ac-thei 
does not survive to heir. 45 1. C. 862 

■ =20Eofii. L R 175. 

56 — Where a moluint excel uted a doc- 
ument purpoting to ai>point a successor ant! 
making over to him as molmnt all t be pr- 
operties and rights of ths mutt, Held tint 
the document was not a will an<l probate 
could not be granted. Obiter;— Courts v;ijl 
go into question of title to the property 
of an intestate. 20 CLJ 367=27 1 C 24. 

57— The Colonial practice and tlie 

colonial probates Act have not bec!i 
extended to Br. India, and the ]narti'e 
here is to require Admn. with %viil annexe I 
to the estate The Court cannot make 
a grant of letters of ^ Admu. to an Attorny 
who is only authorised to to the 

Court the coufirmatiou of the trust. «iisp- 
osition and settlement for the purptmc of 
having it resealed or to demand, recfjver 
or collect all sums of money, etc. <iue to 
the estate of the deceased. 40 Cal. 74=18 

I C 937 

58— No Letters should be granted wh-ero 
there is no estate to be adininiste?*e 1, 
especially where the suit is mire!/ 
brought as a device to secure decision cv.i 
disputed questions of title. 17 C L J 6 ; 

=171 C 155. 
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ADMINISTRATION OF ESTATE OF NATIVE 
CHRISTIANS. 

see Native Christians Adminisiration 
of Estates Act. 

ADMINISTRATION PENDENTE LITE. 

See Probate 

ADMINISTRATION REPORTS. 

—Dates for the submission of the 
Administration Reports and Periodical St- 
atements are prescribed l)v Civ. & Cr. ord 
No. 24 R Rules Ors. of the H C P L 

ADMINISTRATIVE OR JUDICIAL ACT. 

— Test, Rcl Endowment. 40 Mad. 

73 (P C) 

ADMINISTRATOR. ( 1—28) 


Accounts, suit for — [I — 2] 
Administrator Pendente Lite [3-4] 
[;3] Appointment [5] 

Duties and Liabilities [6—13] 
Powers of Administrator [14 — 23] 
Whether he iwS a trustee [24—26] 
Miscellaneous [27—28] 

See also cases under;— 
Administration. 


[ 4 ] 

;7 


[1] Accounts suit for [1—2] 


1— In a suit for accounts against an 
administrator the cause of action arises 
on xdtf’s attaining majority. 40 I C 860 

=2 P L J 642 

2 — Account — Suit against administrator 
as heir for a valid debt and payment made 
by him. It whould follow that the money 
paid in settlement whould be coming out 
of the estate of the deceased. AIR 1922 

Bom. 341=70 I C 754 


[2] Administrator Pendente lite. [3—4] 


3 — Passing of his accounts by testam- 
entary Court and discharge, is no bar to 
a suit for account. (1912) 16 C W N 516 

=14 I C 4=39 C 587. 

4— An administrator pendente lite dis- 
charges his duties of accountability when his 
accounts are complete and honest, and does 
not contain false or fraudulent entries or 
omissions. 

OV>jection as to principle on v/hicb commi- 
ssion is charged must be taken, if at all, when 
the account was before the Court. (1911) 15 C 
W. N. 832=11 I C 182 


( 3 ) Appointment 


5— Appoinment of public officer as admi- 
, mistrator is Improper unless empowered by 

statute. 48 I C 954 

(4) Duties ^and Liabilities (6-13) 

6— Heavy expenses saddled on the 


ADMINISTRATOR ( Co7iUh ) 

(4) DUTIES AND LIABILITIES (6-13) (ConUl) 

estate, merely on ground of inability to 
carry out ordinary duties, not maintainable. 

A. 1. li 1930 Rang. 13=124 1. C. 270. 

7— The account of the administrator 
need not be investigated V.>y the Court, there 
being no procedure or practice for doing so, 

ISC. W. N. 3-.iO=24I. C. 447, 

8— Court ‘7'an direct administrator to 
do acts necessary in the interest of parties. 

44LC. 657, 

9— Accounts being filed or passed by 
the Court do not relieve an administrator 
from the liability in respect of the sums 
misapropriated by him. 22 Cr. L. J. 295=33 

C, L. J. 252.=60 L C. 791. 

10 — Administrator is liable for devast- 
auit and negligence: 1 L. W, 1033=1914 M. 

W. N. 921=17 M. L: T. 18=26 I. C. 369. 

11— Payment of unsustainable claims or 

admission of such claims, amounts to devast- 
avit (1914) 17 M. L. T. 18=1 L. W, 103 J 

12— Liability of administrator de son tort 
to account is only to refund the moneys, 
which he has received on behalf of the estate* 
36 M L J 184=;51 1. C. 748. 

13 — After completion of administration! 
the liability as such cases, and any subse- 
quent acts should be attributed to him not as. 
administrator but as beneficiary in posse- 
ssion, if at all. 17 M L T 61=27 I C 849,. 


(5) Powers of administrator [14 — 23] 


14 — An administrator derives his title- 
under his grant, and the grant is essential 
before he can sue as such. But an executor- 
represents the estate and can sue on its. 
behalf though probate has not been granted. 
20 C W N 833=(1916) 1 M W N 465=18 Bom 

L. R. 642;=35 I C 323=43 I A 113 ( P C.). 

15— Until the grant of administration,, 
the property of an intestate vests in the- 
heiis sufficiently to unable them to deal with, 
their interest, s. 191 of the Succession Act: 
does not vest the property in the admini- 
strator before the grant of administration; 
7 I C 242=8 M. L. T. 77=20M. L. J. 984=1910* 

M W N 272=34 M 395.. 

16— Administrator can sue in tort for 
wrongful collection of rent A. I R 1924 Rang 

282=3 BarL. J. 25=82 I C 352: 

17 — An administrator’s power is not 
deprived of till Receiver is appointed or- 
injunction issued against him 79 1 C 729 
= A I R. 1924 Rang. 221=2 R 4^ 

18 — Sale by administrator, who is also* 
a coheir, must be taken te be of the gi*eatest 
estate he could pass, 1 Bur L J 133=74 I. C. 

54=A I R. 1923 Ran^ 69.. 
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ADMINISTRATOR ( Condi. ) ] 

(5) Pawers of administrator (14-23) {Condi) 

19— One-third of the estate was held 
iireasouable for marriage— expenses. AIR 

1922 Bom 341=70 I C7 5 f 

20 — Administrator is entitled to decide if 
the property in possession of a party to the 
suit belonged to the deceased. 45 B 1053 
=23 Bom. L R 444=A E R 1921 Bom 187 

=62 L C 24 

21— One of the co— administratox’s can 

maintain a suit to i^ecover rent making 
others codfts 53 I C 478=135 P R l9l9. 

22— Administrator cannot compi*omise to 
the prejudice of the estate. 5 1 0 236=11 C 

L J 346=14 CWN45L 

23— Power to compromise — Good faith 
necessary — If binding oix co-administrators. 
I h W 1033=[1914] M W N 921=17 M L T 18 

=26 I C 369. 


(6) Whether he is a trustee [24 — 26]. 


24 — An administrator is not a trustee 
for the minor heii’S, and the Court cannot 
under S. 41 Trusts Act grant him per- 
mission to-apply the property of the minors 
towards their maintenance and education. 

11 Bur. L T 149=49 ! C 277. 

25— An administi'ator is not a trustee 
unless a special trust is vested in him 
for a specific purpose. 40 I C 860=2 P L 

J 642. 

26— Executor is not a trustee, unless 
the will so constitutes him. Mere assent 
to a legacy does not convert an executor 
into a trustee unless he has separated the 
fund payable to the legatee and set it apart 
and it does not transfer the liability from 
the 'estate of the deceased to that of the 
executor so as to -make it a debt payable 
by the executors administrator. 17 M L 
T 61=27 I C 849. 


(I) Miscellaneous [27 — ^28]. 


27— Joinder of causes of action in 
suits against administrator. 8 Bom. I R 734. 

28— In India the administrator of an ‘ 
executor is not a derivative executor. The 
duty of the Utter falls upon a person 
appointed for the purpose under SS. 19 
and- 45 of the probate and Adm. Act. 

17 M L T 61=27 I C 849 
ADMINISTRATOR-GENERAL 

—See also Adm.-Gen. Acts[a] 8 of 1855 

[b] 24 of 1867 

[c] 2 of 1874 

ADMINISTATOR GENERAL— 

1— Vesting of immoveable property in 
—handing over keys— Whether divestment. 
Hindu Law, Widow, 16 M L T 26. 


ADMINISTRATOR-GENERAL ( Co7ickl 

2 — Letters of Admn. should not bo 
issued to the Administrator General except 
on* the appln. of that officer or some one 
of the Tiavties concerned, 9 Bur. L T 187: 

8LBR 404:34 IC99«‘ 
ADMINISTRATOR— GENERALS ACT 11 OF IS74 

[Rep. in pi Act I of 1879; s. 68 (3) 
(As to Lower Burma) Rep., Act V! of 
1900, s. 48; Rep in Pi And Am. Act iX of 
1881 And Act V of 1902; Am;Act TI of I 891 ) ^s. 
10 to 15; Act XII of 1891; Act VI E ef im 
s, 4; Declared In force— in the t^onthal 
Barganas, Reg, HE of 1872i s. 3, As vunen 
ded By Reg. Ill of 1899, s. 3; in tim Au- 
gul District; Reg I of 1894, s. 3; in tho 
Arakan Hill District, Reg. IX of 1874 
s. 3; In Uiiper Burma ( except the Shiin 
States) Act Xm of 1898, s. 4; In British 
Baluchistan, Reg. I of 1890, s, 3. ] 

1 — s. 17 — Letters of adininislraf i<ci 
being granted to Adm. General the estate 
of the deceased vests in him with power 
of sale without sanction of the court. 38 i\Ead 
1134=27 M. L. J 400=16 M L T 231=(l!M.-l > 

M. WX 642=26 1 C 792. 

2— S. 28-Buit to recover assets im)»ro- 

perly distributed by the Adm. General — 
Hot a suit for Admn. 38 MAD 503 

16— S.35 — “Shall be liable to jny costs’’ 
does not mean shall pay costs". 22 I C 262, 
see also 23C34. 

3 — sA36,40 — Claims covered I )y . A < irn. 
General’s certificate are not to he irmi- 
dered as barred. 22 I C 252. 

4- ^s, 52 — read wnth s, 54 — Commi^^sion is 
fixed on value of assets as they are isiii- 
mately distributed A I R 1922 Marl. 491= 
(1922) M W X 571=16 L W 711=43 M h d .347= 

.74I,C, I8,r 

— s. 52 — Administration cornmetioed 
before Act of 1913 — For piirpceses of; corund- 
ssion value of assets is to be taken at the 
date of their distribution. (1922) iM X 
571=43 M LJ 347=36 L W 71UA I R bJ22 
Mad, 491— =74 I C 182. 

5— S 52(1) — ’’Assets” include both im- 
moveable and moveable property — Whether 
assets have been “collected’’ <]eiKuids on 
facts of each case-Mere taking EioUerN 
Administration does not entitle adminis- 
trator to get commission. A I E I92?i ^lad.. 

1026=51 M L J 33k9J I C 722. 
ADMINISTRATOR-GENERAL ACT 3 OF 1913. 

1 — S. 11 — Recourse may be taken to 
S. 11 even ^bj an applicant who admita 
that there is a valid will. 

The word “succession” is not res- 
tricted in S. 11 to intestate succssion. 

24 C W X 326— =36 I C 431. 

2- S--25— Advising on disputed pointsof 
law and fact is not within the sphere of 
the High Court. AIR 1928 Lah. rd4= 

IH 1C 
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- ADMIRALTY 

1 — The Applelhite Court must accept 
the decision of the trial Judge as to .find- 
ings in collision cases, and not interfere 
except for special reasons. 20 C W N 1022=: 
31 M L J 15i)=(191G) 1 M W N 44G=4 L W 176= 

35 I C 193 (P. C.) 

2 — A thorough enquiry should precede 
.a prosecution under Act 1859 A I E 1930 

Cal, 97=56 C. 768=31 Cr. L J 215=Iud. EuL 
1930 Cal. 104=121 I C 312. 

3 — Shipowners suffering damage by ■ a 
bridge will have cause of action against the 
Bridge Company unless the latter established 
statutory authority to construct such a 
bridge A I E 1931 P. C. 59=Iud. EuL 1931 
P. C. 90=130 I C 682 
ADMIRALTY COURT ACT (1861) 

1 — ss 5 and 35 — (Act of 1840), s. 6. 
Claim for necessaries can be enforced in a 
'Colonial Court of Admiralty by a suit in 
rem. which can be instituted in any^ Admi- 
ralty Court within whose jurisdiction the 
ship is at the date of the suit is instituted. 
There must be a personal liability on the 
part of the owner to sus'cain the suit. A I E 
1923 Eang. 163=1 E 78=76 I C 458. 

ADMIRALTY JURISDICTION 
See Jurisdiction 
ADMISSIBILITY 

See (1) Evidence 

(2) Evidence Act. 

ADMISSILITY OF UNREGISTERED DEEDS 

See Eegisfcration Act a. s. 49 and 17. 
ADMISSION 

See (1) a P. Code, 0 XII 

(2) Evidence 

(3) Evidence Act ss. 17 to 30 

115 

(4) Legal Practitioner. 

ADNA AND ALA MALIK 

See Custom (Punjab) 

ADOPTION. 

See (1) Buddhist Law — Adoption. 

(2) Buddhist Law — Inheritance. 

(3) Custom (Punjab)- Adoption. 

(4) Estoppel by Conduct. 

(5) Hindu Law — Adoption. 

(6) Injunction. 

(7) Malabar Law — Adoption. 

(8) Mahoraedan Law — Inheritance, 

(9) Lmt Act — s. 9 and aids. 118, 119 
and 75. 

1 — Adoption by a testator does not 
amount to revocation of Will but Will beco- 
mes ineffectual as to ancestral property aga- 
' inst adopted son’s rights A I E 1931 
Lah 546=32 P L E 482=Ind Eul 1931 Lah 503= 

132. I C 481. 

ADOPTION-DEED 

See Stamp Act. Sec. 6 & art. 38. 

h. it. (\) y. 
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ADULTERATION 

See Municipal Acts, 

ADULTERY 

See (1) Divorce. 

(2) Divorce Act. 

(3) Hindu law. 

(4) Husband and wife. 

(5) Eestitution of conjugal Rights. 

(6) Mahomedan Law — Acknowledg' 

ment. 

ADVALOREM FEE. 

See (1) Court fees Act. 

. (2) Stamp Act. 

ADVANCE FREIGHT. 

See Shipping 
ADVANCEMENT. 

See also (1) Benarni 

(2) Trusts Act. s. 82. 

1 — There is no iiresumptioii of advan- 
cement in India. A I E 1931 Lah 4I9=Ind 
Rule (1931) Lah 804=12 Lah 546=133 1 C 028= 
see to the same effect; A I E 1929 0 134=6 

0 W K 51=1 E 1929; 36 0=117 I C 456. 

2 — There is no presumption of advan- 
cement in India in favour of the wife in the 
case of a purchase or dejiosit in wife’s name 
A I E 1931 All 596=1931 A L J 417=Ind Eul 
(1931) All 541=132 I C 573; see also 6 Bom 

LE 975=29 B 306. 

3 — No presumption of advancement in 
the case of a purchase by a father in his son’s 
name. A 1 E 1931 Bom “269=33 Bom L E 250= 

Ind Eul 1931 Bom 353=133. I C 241. 

4 — Advancement is not presumed mere- 
ly on father making irrevocable gift to his 
sou A I E. 1929 Bom. 24=30 Bom. L E 1519= 

Incl Eul, 1929 Bom. 105=113 I C 313. 

5 — Hundi at the time of the sale in son’s 
name as executant — Father discharging the 
same — Presumption of advancement does not- 
arise. Ind Eul (1930) Sind 145=125 I G 33= 

A I R 1930 Sind 318. 

6 — :Policy by A in favour of his wife 
and children — presumption of gift in favour 
of daughter does not arise. 37 Mad 483=25 M 
L J 65=1913 M W N 697=14 M L T 363=20 

I C ?34 (F B> 

7 — Transfers in the name of wife or 

child do not raise presumption as to advan- 
cement 28 Bom. L E 11= 93 I C 161- 

8 — Presumption as known in English. 
Law applies to Anglo— -Indians. A I Rl924 
Rang 283=2 R 253=3 Bur L. J 85. =82 1 C 686. 

9 — English rule of advancement. 2 B 75. 
ADVANCES. 

See (1) Contract Act. ss 171 & 222 

(2) Principal and ageiit. 

— Suit to recover — Lmt Act art 57 does 
not apply. 103 P W R I9I6. 

ADVERSE POSSESSION. 

See Limitation Act art, 144. 
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adverse title ' 

See Landlord and Tenant. 

See Lessor and Lessee. 

See Mortgagor and Mortgagee. 

See Transfer of Property Act. s 111. 

See Lmt Act art 14i 

ADVERTISEMENT. 

See Contract Act s 8. 

ADVOCATE. 

See Legal Practitioner. 

ADVOCATE— GENERAL. 

See also (1) C. P. C. ss. 92» 93, and 
0 . L r. 8. 

(2) Administration. 

(3) Letters Patent. 

(4) Religious Endowments. 

(5) Trust. 

1 — Under cl. 26 Letters patent (Cal- 
cutta), the High Court cannot go beyond 
the Adv. Gen’s, certificate aud^ eater into 
the merits of the case. Denial by tidal 
judge of allegations in the certificate is 
binding on the High Conrt and conclusive 

f9C. W.N.653 

AERONAUTICS. 

1 — Aeronautics cannot be brought wi- 
thin the subject of Navigation and Shipping 
although it might be brought under the 
Regulation of Trade and Commerce, or the 
JPostal Services. It comes under the sub- 
ject of transport it is not a class of sub- 
ject within property and Civil Rights. A 1 B 
1932 P C 3G (41)=135 I C 754=1 R 1932 P C 

34 (E C.) 

AFFIDAVIT. 

See C. P. Code o. 19 and o. 21. 
AFFILIATION. 

See (1) Buddhist Law. 

(2) Hindu Law. 

(3) Mohoxnedaii Law. 

AGE 

See Court of Wards Act (Local). 

See Guardians and Wards Act. 

See Majority Act. i 

See Minor. 

See Evidence Act SB 32, 35. 

1— Evidence as to age Horoscope-Mo- 
thers- Testimony 13 C 189. 

AGE OF PUBERTY. 

See Mahomedan Law. 

agency. 

See Contract Act ss. 182-238. 

See Principal and Agent, 

See Companies Act s. 242. 

See also Limitation Act art. 89, 120 
See Power of Attorney. 

1 ™- Authority to pledge husband’s credit 
.'See Husband and Wife. 

2 — Eloments neceasary to cpnstitute- 
Whether mere giving advice in matters of 
business constitutes agency-See Legal pra- 
ctifcionors-Pleader and client. 
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AGENCY RULES-GANJAM AND YIZAG. 

1 — C. P. Code does not apply to the 
Agency tracts. 23 ML J 97-14 I C 286=11. 

^ M I T 38S. 

2— Decree by a Court outside ^the Ag- ■ 
ency area for saie of ju'opcrty within tlie 
area is without jurisdiction and the agency 
court can refuse to execute it. A I It 1923- 
Mad. 114 (1 )=10 L W 6i>9=(1922) M W N. 

728=19 I^C 5S9.. 

3— -Agency and non-agency districts . 
are distinct entities Magistrate or sessions 
Judge of one is not subcu'diaate to that 
of the other Appeal in a criminal case frf>m 
the decision of a first class Bui)- Divisional 
magistrate in the Gan jam District lies 
to the Sessions Judge of the Agency Ses- 
sions Division. 23 M L J 670=12 M L T 601 = 

17 I C 786.=! 3 Cr. L J 850.. 

4 — rr. 2 to 56. Rules 2 to 5{> apidy to 
Revenue Courts AIR 1930 Mad 9t>H=192>0‘ 
M W N 475=32 L W 561=50 M L J 755=54 
M 92=Ind. RuL (1931) Mad. 65=128 I C 49 T 

5 — r. 3 (2), (3)-No declaratory suit lies 
against cancellation of a pleader’s sanad, it 
being a judicial act. AIR 1922 Mad. 1 (1^ 
=(1921) M W N 830=30 M L T 76=15 L W 

236=42 M L J 148.=65 I C 345 

6— IT. 3, 24 and 25. ^ Assistant (Jomnii- 
ssioners order in execution proceedings is 
not a decree. The remedy of the aggrieved 
party lies by way of petition under r. 24 or 
by moving the Agency Commissioner under 
r. 25. A IR. 1923 Mad. 500=17 L W 375= 
(1923) M W N 244=45 M L J 78=73 I C 131 

7 — Hr. 10 and 16-Held that the order 
of the Agency Munsif-in the course of an- 
execution proceeding is not a decree, the 
provisions of the U. R Code in,)t being ap- 
plicable to the case, and therefore no appeal 
lay against the ordei*. 34 L J 473' 

=47 I C 713 

8— “Rr. 10 (2), 20- Agent may transfer a 
suit exceeding Ks. 5000 to Ass. Agent ftir 
decision, even ofter the framing of isHues. 

Under r. 20 High Court may direct 
the Agent to review his Judgment on spe- 
cial grouudvS, but the parties have no right 
of appeal. When the application is in the 
nature of Second Appeal the High ('mirt 
will not ordinarily interfere with the find- 
ings of facts. (1918) M W N 772=49 I C Sli 

9 — Rr. 10(4), 18, 20-Court has inherent 
power to re— hear and Correct mistake. On 
disposal of a case , without notice to the 
parties the romecly of the aggrieved party 
is to apply to the same Court for a re-he- 
aring oi the case 31 M Xj J 319=(1916) 2 M 

W N 203=4 L W 240=37 I C 3S5. 

10 — R. 10 (5) — Suit for declaration uruier 
s. 73 Local Boards Act is a “suit for land” 
within the meaning of R. 10 (5) R 10 Cl 5 
35 M L J 284: 1918 M W N 830: 7 L W 

564:45 I C 719. 

11 — r. 13 — Petition under r. 13-High 
Court allowing petition and setting a.«idc 
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the deci^ee- Order was held practically a 
' direction to review only* AIR 1930 P 0 
; 29=51 0 L J 76=58 11 L J 101=31 L W 199 
=34 C W N Bom. L R 481, Ind Rul 

(1930) P C 35=121 IC 227, 

12 — IT 14 and 2 (3) — District Court is 
not of equal or superior jurisdiction to the 
Agency Commissioner’s Court — High Court 
cannot, therefore, transfer case from latter 

' Court to former but it can transfer it to its 
^ owrj tile A 1 11192:1 Mad 604=46 M 726=17 M L 
W 517= 32 M L T 2t>9=(1923) M W N 277= 
45 M L J 8=72 1 C 745. 

13 — Order restoring a suit dismissed for 
• default is not a “decree” within r. (>. All pe- 
titions against the proceedings of the Agent 
must be submitted to Government who may 
then refer the matter to the High Court or 
the Board of Revenue. 41 M ,*325 =34 M L 

J 524=42 IC 555. 

14 — rr, 16 and20”Claim petition in Agency 
Tracts is a suit and the decision therein 
as a decree and is api:>eable — Civil Proce- 

- dure Code, O XXI, r 68 does not apply. A 
I R 1922 Mad 271=46 M 35=16 L W 8=(1922) 
M \y N 314=30 M. L T 339=42 M L T 487 

=66 I C US 

15 — Er* 17, 20- High Court cannot direct 
the Agent to revise his order declining to 
entertain a special appeal under R 17 such 
oi'der being not a decree 27 M L J 177=25 

I C 282 

10 — Rr. 17,20 — High Court, cannot review 
an appellate ‘judgment :of -.the: Ass. Agent. 
The only remedy of the agrieved party is i 
'to appeal to the Agent under R. 17. 9 LW 

53,3=52 I C 694. 

n—Rr. 20, 18-Order under R 18, summarily 
dismissing an appeal, can be petitioned again- 
st under R 20 (16 M. 229 Diss) 36 M 128 
. =21 M L J 887=10 M L T 261=(1911) 2 M 
W X 2:37=12 I C 73. 'I 

18 — Rr. 20, 31 -Order of remand by the ' 
Ageiit. though not a decree within R. 20, is I 
open to revisio.i by the High Court, (18 M j 
: 227; 24 M 345; 27 266 foil) (1916) 2 M W ' 

X 269=4 L W 499=36 I C 80, 

19 — Rr. 22 and 16 (4)-It is not competent 
; for^Agency Munsif to attach before judgment 

property within Agency tract at the instance 
of British Indian Court. AIR 1925 -Mad. 

1100=48 M L J 680=88 I C 430, 

20— -Rr. 24 and 25-Assistant Commissioner’s 
Order in execution is not a decree-Remedy 
of aggrieved party lies by way of petition 
under r. 24 A I R 1923 Mad. 500=17 L W 375 

45M L J 78=73 I C 131 

21 — Rr. 26-Suit for declaration of judg- 

ment debtor’s title to i^roperty is not main- 
tainable 29 M ii J 730=32 I C 226 

22— B 31-A petition lies to-Goverim.ent ; 
> to revise^orders passed by the;- Agent m 


AGENCY RULES (Contd) 

execution proceedings. 11 M L X 385=23 M 
L J 97=14 I C 286. 

23 — R 48'— Order on petition to review 
is not appealable to Privy Council AIR 
1930 P. C 29=51 C L J 76=58 M L J 101=34 
OWN 397=32 Bom L R 481=31 L W 199= 
Ind. Rul. (1930) P 0 35 (PG)=I21 I C 227 

24 — R-55 Order refusing to set aside a 
dismissal is not appealable. But the Agent 
to the Governor is satisfied that the^ order is 
not proper, may proceed under r. ,55. A I R 
1928 Mad. 48=39 M L T 458=106 I C 169 

25 — R. 55- Agent d-smissing a petition, 
presented to him after expiry of period of 
appeal, requesting that it should be treated 
as appeal or* petition under r. 55 High Court 
would not interfere in revision A I R 1929 
Mad 489=Ind liul. (1929) Mad 960=119 1 C 32,9 

26 — R. 56 -Merely modifies, and dees not 

restrict S. 191 of Mad. Estates Land Act; 
so it is not ultra vires (1930) M W X 475 
. =Ind. Rul. (1931) Mad. 65 =128 1 C 497 

27 — R. 59-The Agejicy Rules do not go- 
vern appeal against order of Div. officer. Ko 
reference can therefore, be made by Govern- 
ment to High Court-Rule 59 ajjplies to pe- 
titions against the proceeding of the Agents 
to Governor or the Government Agent in 
respect of matters not otherwise provided 
for in these rules. AIR 1927 Mad. 218=38 

M L T (H C) 14=98 I C51K 

AGENT. 

See Contract Act, ss. 182 to 238 and 
Ch. X. 

See Principal and Agent. 

AGENT DULY AUTHORISED, 
i Bee Limitation Act, 1908, ss. 19, 20. 

AGENTS OF FOREIGN SOVEREIGNS ETC., BOMBAY 
ACT. 

See Bom. Act XY of 1840. 

AGENTS, PLEADERS, MUKHTARS AND REVENUE 
ACTi. 

See Act XX of 1865. 

AGRAHARAM. 

See Land Tenure. 

See Madras Estates Lard Act. 

— Gift of an-Restrictioii against alien 
ation-Yalidity of- See Hindu Law-Gift. 

AGRA ACT, AMENDING ACT 10 OF 185$ lf| 
THE PROVINCE OF (14 of 1863) 

[Rep., Act XII of 1876; (in the Cen- 
tral Provinces and the Sambalpur District)^ 
act IX of 1883.] 

AGRA PRE-EMPTION ACT (XI OF 1922) 

— Pre-emptor cannot improve his post- 
i tion by act of his own. A L R 1933 A 331= 

1933 A L J 82=1 A W B 697=A I R 1933 A III. 
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AGRA PRE-EMPTION ACT (XI of 1922.) {Contd.} 

—Acquisition of status of co-sharer by 
stranger-vendee after suit for pre-emption 
and before decree therein-Eight of pre-emp- 
ti6n if defeated by-Law prior to Agra Pre- 
emption Act of 192*2. 5i A 189 P C 

—A purchaser of a few plots in a village 
is a mere petty proprietor as in s. 4 (7). A I 
R 1926 All 537=24 A L J 727=96 \ C 710. 
—’Land’ includes buildings standing 
on it but to be pre-emptible, they must 
have been sold. AIR 1928 All 124=50 All 
348=25 A L J 1061=103 I C 573. 
—Marginal notes can be referred to 
while interpreting the sections as they are 
inserted under Legislature’s authority. A I 
R 1929 All. 53=51 A. 411=(1929) A L J 290 

=113 I. C. 442. 

—It may be proved that a gift was a 
sale in disguise, A. 1. R. 1929 AIL 859=(1930) 
A L J 399=Ind Rul (1930) A 299=122. 1 C. 747. 

—On the pre-emptor proving the consi- 
deration shown to him to be not true, the 
Court may inquire into the market-value. 
Where, however it is proved that the consi 
deration was paid before the Sub-Registrar 
and no part of it returned the court will not 
decree claim on the basis of market-value, 
unless the Court still believes the considera- 
tion to be untrue. A. L R. 1930 All. 363=(1930) 
A. L. J, 661=52 All. 532=124 I C. 30=Ind- EuL 
(1930) All. 462=127 L C. 589. 
— S. 1 (3>-~The Act does not apply to 
Miiradabad. AIR 1931 All. 317=(1931) A L J 
269=132 iC I9J. 
— Ss, 1 (3), 3— The Act does not abolish 
the customary right of pre-emption in a 
Municipal area. A. I. R. 1927 All. 775=25 
A. L. J. 839=106 I C 192, 
— S. 1 (3)-Plots within Municipal lim- 
its which are governed by Local custom 
do not come under the Act. AIR' 1930 
All 372=(1930) A L J 345=Ind Rul (1930) 
All 881=127 I C 417. 
— S. 2“ Transfer made before the Act 
though registered after that date cannot be 
pre-empted. AIR J927 All 545=25 A L J 

742=103 I C 308 
— S, 2 Act is not retrospective. AIR 
1927 All 103 =98 i C 511 
— S. 3— The proviso to s 3 may be cons- 
trued to apply to all areas to which the Act 
applies but in which there is no right of pre- 
emption under s. 5. AIR 1931 All 317={1931) 
ALJ269=i32iC193 
— Ss., 3 and 6 — ^Where three mahals con- 
istitutd at village, and the Wajib-ul-arzes for 
two only recorded a right of pre-emption, no 
^ttch right could be claimed in the third mahal, 
unless it was shown that there was a wajib-ul- 
arz prepared prior to the Act in respect of 
this particuhirr mahal or its village recording 
a custom or right of pre-emption. A I R 1929 
All 379=51 AH. 604=(1929) A L J 379=Ind. 

Bui. (1929) AI1.375= II5 j C 455. 


AGRA PRE-EMPTION ACT 0922) (Oontd) 

— S. 3— Where a house was sold, at a 
price, with condition that in case <*£ resale, it 
should bo resold to the vendor at that price,. . 
unless he declined. It being sold to a third 
party, despite the vendor's offer, tlie latter 
sued for enforcement of the contract. Held, 
the suit did not amount to a claim ft>r pre- 
emption, A I R 1929 All 667=Ind. Rul 1929 
All 1076=1929 A L J 1255=119 | C 836. 

— S, 4-The holder of a conditional 
decree is not a co-sharcj* and has no right 
to per-empt the property. A I B 19'3l All 
405=(1931) A L J 339=lnd Hul (1931) All 

363=131 1 C 25L. 

— Ss. 4 (1) and 1 9- A purchaser of a sliare 
in a village, can maintain a suit for pre- 
emption against a stonger who has subse- • 
quently purchased another share, although' 
12 months from the date of the registration 
of the plaintiffs deed of ^ purchase have 
not expired and he himself is still liable to^ 
be pre-empted by other co- sharers. 

To be a co-sharer within the meaning 
of the definition in S, 4 (I), it is not neces- 
sary that the co-sharer should be of any 
pai'ticular standing. 1932, A L J 719=16 R 
D 531=139 I C 862=1932 F B 87=1 R 1932* 
A 597= A I R 1932 A 509= A L E 1932 A 

949 (P B),. 

— S. 4 (l)-‘Froprietor^ in S. 4 inciudes- 
both a superior and inferior proprietor B. 

11 applies to transfer by such proprietor- 
and s 12 gives right to pre-empt, AIR 
1930 All. 446=52 All 562=Ind Rul (1931) AIL 

5=128 I C 5. 

— S. 4-Manzooridar is inferior j^ropri- 
etor. AIR 1930 All. 446=52 All 562=fiui 
Ru!, (1930) All 5=128 I C 5.. 

— S. 4 (7)- A person being a proprietor 
of specific plot is not necessarily a petty* 
proprietor. He must be shown not to be- 
entitled to such an interest in the joint* 
lands of the mahal or to h;ke part in the 
administi\ation of its affairs. A I R 1930’ 
All 117=1930 A L J 343=122 I C 178. 

-S’4 (l)-The purchaser, from aMahome-- 
dan wddow, of the husband’s property, rema- 
ining in possession for over 12 years beco- 
mes a full cosharer within s 4 cl (1). ind Rul' 
(1930) All 77.= 120 I C 557. 

— S. 4 (1) — Mere possessory title is not. 
sufficient to be “ entitled as proprietor ” 

A IE 1929 All 739=1929 AL J 970=:Imr 
Eul (1929) All 1095=119 I C 855- 

— S. 4 (1) — Adverse iM>ssession must not ■ 
be short of 12 years to be entitled as prop- 
rietor, AIR 1929 All 300=51 All 629=(1929)- 
A L J 430=Ind Rul (1929) All. 

1031=119 I C 503.. 

— B.4-Cosharer does not include a per- 
son who has a mere right to receive malik^na 
dues. AIR 1929 All G18=(1929) A L J 1166= 
51 All 971=Ind Rul (1929) Ail. W=I 1 8 I C 667 " 
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AGRA PRE-EMPTION (1922) ACT {Could.) 

— S4 (3)— Laad includes buildings. A I 
1929 All 36a=(1920) A L J 398=51 All 058= 
Iiid Eul (1929) All 066=1 16 1 C 874. 

4 (7)-Muaii plot holders not owning 
land jointly with the cosharer in mahal nor 
taking part in administration, are petty pro- 
prietors. AIR 1929 All 585=51 Ail 5y4=(]929) 
A L J 429=Ind llul (1929) All 494=115 I C 800 

— -S 4 (1)—Mere fact of being recorded 
as co-sharer and being in possession does not 
make the person co-sharer. AIR 1929 All 
413=( 1929 ) A L J 586=Ind Rnl (1929) 

A114G3=II5IC799 

— Ss. 4 (9)9 and 20 — Ex-proprietary 
tenant has Pre-emption right uo equal or 
superior to that of a co-sharer. 54 A 54i) (54^ 
=1932 A L J 397=138 I G 272=1G R D 448=1 R ; 
1932 A 388=A I R 1932 A. I 

372=A L R 1932 A 799. 

— S 4 (10)— Transfer of immovable iiro- 
perty by husband to wife in Ten of dower 
debt is a sale and is pre-emptible, although 
in Mahomedan Law it is not a sale. 54 A 22= 
AIR 1931 A 597=1931 A L J 951=133 I C 901 

— S 4 (10) provides that a sale in the 
Pre-emption Act means as sale as defined in 
the Transfer of Property Act. 54 A 22= A I R 

1931 A 597=1931 A L J 951=133 I C 901. 

— S 4 (10) — Interchange of names of the 
vendor and vendee does not constitute a 
sale in the absence of a registered instru- 
ment AIR 1929 Ail 549=(1929) A L J 889 
=Ind Rui (1929) Ail 418=115 I C 642; 

— S. 5— The right being recorded in wajib 
al-arz, it is presumed to exist. AIR 1930 
All 446=52 All 562=Ind Rul ( 1931 ) 

AIL 5=128 I C 5, 

— Ss 5, 11 and 12 — Wajib-ul arz contai- 
ning right of pre-emption applicable to por- 
tion of mahal — Right is deemed to exist 
throughout whole mahal. AIR 1929 All 977= 
1929 AL J 1212=Ind Rui (1930) All 366— 

= 123 iC 110. 

“S. 5(a)Where the Wajib ul-ai'Z stated that 
There is no particular rule of (based on) 
custom in this village, but there is one, acco- 
rding to the custom of the country and the 
Mahomedan law. 

Held that the statement in the Wajib- 
ul-arz contained a declaration that there was 
a custom of pre-emption, though the entry 
proceeded to limit its significance. 1932 A L 
J 561=135 I C 834=A I R 1932 A 271=1 R 
1932 A 98= A L R 1932 A 683. 

— S. 5 (a)-Wajib-ul-arz containing right 
of pre-emption according to the rights and 
usage of religion can be interpieted as laying 
down a rule of pre-emption according to the 
Muhammadan Law. A I R1929 All 531=(1929) 
A L J 665=51 AIL 820=Ind Rul (1930) All 113 

=121 i C 241 

— S.5-Entry in Wajib-ui-arz as to the 
right of pre-emption, being proved, the Court 


AGRA PRE-EMPTION ACT (1922) (Co fitd. ) 

will presume that there is a custom of pre- 
emptiomAIR 1929 AIL 755=J.nd. Rul (1929)^ 

' ^ All 897=118 L C. 657.. 

— S.5-The custom of pre-emption being: 
recorded to be in vogue in the neighbouring 
villages, the right of pre-emption will be- 
presumed. (1929) A L J 59r)=Ind Rul {1922> 
x\ll 862= n 7 I C 106, 

— S. 5-Custom of pre-emption recorded’ 
in wajib-ul-arz in a mauza applies to all its- 
tolas. .AIR 1928 All 50=107 1 C 692. 

— S. 5- Custom of pre-emption follo'wed. 
by a scheme being recorded to exist in the-* 
neighbouring villages, ^ such a custom is- 
necessarily imidied within s. 5. AIR 1927' 
AIL 277=49 All 139=25 A L J 109=98 I C 816- 

— S. 5-Pre-emption may extend to plots 
in mahal or abadi. AIR 1926 Ail 179=47 All 
923=23 A L J G15=L RG A Civ. 487=89 I C 219 

— s. 5- Wajib-ul-arz and Rubkar must 
be construed together. A I R 1925 AIL 553= 
23 A I. J 519=L R 6 A Civ. 482=88 1 C 431 

— Ss. 6 and 11 -Sale-deed executed by 
Court under a declaratory decree is sale^ 
witiain s. 11 -Exception in s. 6 does not. 
apply-Sale is subject to right of pre-emptioa-. 
A I R 1929 All 462=51 AIL 842=(1929) A L. 

’ J 766=IncL Eul. (1929) All 591=116 I C 495. 

— S.7-Pre-emption under s.7 does not ex-- 
tend to persons incompetent to purchase: 
under Bundelkhand Land Alienation Act 

Ind Rul (1929) All. 825=118 I C 233.. 

— S. 7-Persoiis with unciualified right- 
under s.3, Bundelkhand Land Alienation. 
Act, are the only persons ‘^entiled to pur- 
chase’* under s. 7. A I R 1928 AIL 186=50* 
AIL 430=26 A L J 142=107 I C 570. 

— S.7-Where the vendee was a member’ 
of the vendor’s agricultural tribe, but not . 
a cosharer in the village; and the pre-emptor* 
was such a cosharer, but not a member of ' 
the vendoi’’s agricultural tribe. Held the- 
pre-emptor’s right was conditional, and so 
he was not “entitled to purchase” under the ■ 
Bundelkhand Act within s.7 of this Act. 
AIR 1928 All 186=50 AIL 430=26 A L J 142 : 

=107 !C 570 

— ;S. 8 (c)-Industrial experiment withi 
the object of improving the quality or of 
serving as a lesson to the neighbouring: 
cultivators is proiuotion of agriculture, ana. 
not manufacturing industry. AIR 19^ Ail 
337=(1930) A L J 648=Iiid.Eul (1930) All 417 ’ 

=123 I C 753 . 

— S. 8 (c)-Purchase of surplus land with , 
the object of extending a factory in future 
is not protected by s. 8. The burden is on 
the purchaser to show that the case j falls, 
within the exception in s. 8, AIR IClO Xll 
337={1930) A L J 648=Ind Rul. (1930) if 11 417' 

■ ' ' ■ " ' =i2M|: 753. 

— S. 8(ci)"'lf the puipose for w?ffl | thh^ 
property is taken be omitted in tiaJsale- 
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.AC5RA PRE-EMPTION ACT (1922) 

■deed it is not prejudicial. AIK (1030) All 
37=1930 A L J G18=Ind. Rui. (im) All 

417=123 i C753 

— S.8 (c)-applies where the land is not 
msed for the purpose for which it was pur- 
chased, Recital as to purpose in the sale-deed 
is not necessary. AIR 1930 All. 77=(1929) 
A L J 1178=61 All 104G=Iad Rul (1929) All 

909=119 iC 9, 

— S, (8)— ^Where raw material is produ- 
*ced by cultivation on a large scale, e.^ g. sugar- 
cane plantation, it does not come within s. 8, 
•even though the object is to utilise the pro- 
duce in an industry. AIR 1930 All, 77=(1929) 
A L J 1178=51 AIL 1046=Iud. Rul. (1929) 

All. 909=119 I C 9 
S.9-Right of pre-eniption does not 
accrue on a sale to exproprietary tenant. 54 
A 546=1982 A L J 397=138 I G 272=16 R B 
448=1 R 1932 A 388= AIR 1932 A 372 
=A L R 1932 A 799. 

— Ss. 9 and 20-Sale by co-sharer of 
his entire i)roprietary interest, with the 
result that he became an ex-proprietary ten 
ant of the plots-Re-sale to him by purchaser 
-Pre-emption suit brought within one year 
of original sale deed-Maintainable as regards 
first sale but not as regards the second, 64 A 
546=1932 A L J 397=16 R D 448=1.38 I C 272 
:= A I R 1932 A 372=1 R 1932 A 388=A L R 

1932 A 799 

— R. 9-Where a village is divided into 
•six complete pattis and one joint patti it is 
mot a perfect partition and there being only 
one mahtil and exproprietary tenant in any 
patti, can resist a pre-emption against him. 
AIR 1929 All 448=(1929) A L J 685=Ind 
RuL (1929) All 571=1(6 I C 443 

— Ss. 10,11-No right of pre-emption 
oxists and no question of dividing property 
arises where the vendee and the x^^’e-emptor 
.are on the same footing AIR 1928 All 180=50 
All 404=26 A L J 180=108 I C 113 

— S 10-Transfer under the sanction of 
decree, though a compromise decree cannot 
be treated as a sale. AIR 1928 All 67=50 
All 454=26 A L J 214=107 1 C 682 
: — S. 11-Property not iti possession of 
•vendor and to be recovered from third party 
by suit-Transfer by vendor of his entire 
ownership in, for cash consideration-Tendor 
mot entiled to any more advantage if vendee 
succeeded in recovering the property nor 
liable if vendee’s suit failed-Transfer a sale 
within the meaning of S. 54 of Transfer of 
Property Act and on vendee’s recovery of 
property by suit pre-emptible under S*! 11 
of Agra Pre.emption Act. 1932 A L J . 851 
=139 I C 693=A I R 1932 A 685=1 R 1932 A 
573=A li R 1932 A 1193. 

— S. 11 -The interest to be pre-emptible 
must be a proprietary interest of a cosharer 
or petty proprietor. AIR 1929 All 616= 
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AGRA PRE-EMPTION ACT (1922) 

1929 A L J 1166=51 All 971=Ind RuL (1929> 
All 907=118 1C 467 
* — Ss. 11,12-Pre-cmptiou may extend t'> 
an isolated plot of land. A I R 1929 All 94)6= 
51 All. 658=1929 A L J. 398=liid Rui (1929) 
All 666=116 3 C 874. 
— S, 11 — Right of pre-emption ticcrues 
in respect of a transfer by sale-deed executed, 
by Court in pursuance of a decree for speci- 
fic performance. A 1 11 1929 Ail 4{)2=(i929) A 
L J 760=51 AIL 842=Ind Rul (1929) All, 591 

=116 |C 495 

— S. 12 (l)-‘'Co-x>arcenar in that ini rest'’ 
means co-parcener in ititerest sold and not 
similar petty prox>rietor& , A I R 1930 AIL 
372=(1930) A L J 345=Ind RuL (1930) All 881 

=127 I C 417 

-Ss. 12 (l)-Right of xme-emptiou cannot 
accrue to a person whose plot is separa'o 
from the vendor’s, as such xM^rson is not 
vendor’s, coparcener. A I R 193U All 372= 
(1930) A L J 345=Ind RuL (1930) All 881 

=127 1 C 417 

— S 12 (2} Khata Rhewat is the smaller 
sub-division of the mahai A 1 R 1930 All 
312=(1930) A L J 792 =IikI EuL (1930) All 243. 

=122 I C 595 

— S. 12 (2)- Mahal consisting of two or 
more complete villages or only portions of 
two or more villages-Pre-emption right iu 
case of, confined to x^rox>erties in same village 
and does xrot extend to shares sold in other 
villages though within the same mahai. 53 A 
1004=1932 A LJ 30= A I R 1932 A 226=137 
I C 149=1 R 1932 A 283=A L R 1932 A i IS 
— S. 12-(3) Where theie are two 
emxitors, the one claiming preference mu.vt 
show (a) nearer relationship with the Tinnhjr 
and (b) common ancestor. A I H 192t) All 
419=(lfe9) A L J 854=51 A 872=Ind Rul 
(1930) All 112=121 1 C 224 
— S. 12-(3) Bahri is a sub-division of the 
mahai very much like a thok, foinid in eas- 
tern districts of U P. A I R 1929 All 300=51 
All 629=(1929) A L J 430=Ind Rui {192<;> 
A111031=n9IC503 
— S. 12-Petty x>roprietor who is a co- 
parcener in the proprietary interest sold has. 
preference over cosharers. AIR 1929 AIL 
755=Tnd RuL (1929) All 897=118 I C 657 
— Ss. 12, 5-Wajib-ul arx rectiiig a right 
of pre-emption iu the mahai s, 12 will decide 
as to who are entitled to exercise that ri<dd.. 
AIR 1929 All 385=51 All 594={1929) A L .1 
429=Ind Rui. (1929) All 46)4=11 5 1 C 8011 
— S. 12-(3) *'The common ancestor” must 
be one who is the neai*est. AIR 1928 Ail 
180=50 A. 404=26 A L J 180=108 I C 113 
S. 12 (1) (2) and (3) Do not apx>iy to a 
sale-deed executed on 23rd June 1922. I 
• R 1927 All 699=25 A L J 1095=106 I C 372 
— B 12 (3) applies where the X)rc-eniptor 
claims a preferential right over the vendee 
by virtue of relationship with the vendor 
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AGRA PRE-EMPTION ACT (1922) {Contd,) 

Metliod of couiitiug four degrees explained. 

AIR 1927 All 759=101 I C 499 
— S. 12 (5)-Persou claiming preference 
must cst:ibli&li relationship not remoter than 
four devices from the common ancesler. 
The common ancestor himself counting as 
the first degree, A R 1927 All 434=49 A 
655=25 A L J 471=101 I C 497 
— S. 12 (l)-a cosharer can pre-empt so 
long as the plot forming part of the patti 
renviias in the patti, it matters not if it has 
become a petty i>roprietary interest. AIR 
1927 All 320=25 A LJ 487=103 1 C 704 
— S. 12 (l)“Wajib-ul-arz recting a cus- 
tom of pre-emption, a right of pre-emption 
.as to petty proprietary interest can be 
exercised, AIR 1927 All 320=25 A L J 487 

= 100 I C 704 

— S. 12 (3)-applies where the vendee 
resists claim for preemption as having equal 
OX’ better right with the pllf. ^ 98 1 C 1051 

•— 12 (1)- Where no claim is brought 
by anyone of class I the right can be enforced 
successively by those who fall within the 
following classes. 49 A, 141=25 A L J 734= 
AIR 1927 All 273=98 I C 858 
— 8, 12 (3)-“Person claiming pre-emption” 
includes a vendee or proposed vendee, or 
contemplated vendee or intended vendee. 48 
A 347=24 ALJ 325=A I R 1926 All 216 

=92 I C I 

— S. 13-Circumstances under which the 
payment w’as made must be enquired into 
in order to determine the proportion in 
which the joint piifs are to share the 
property 51 A 998; (1929) ALJ 1049=A 1 B 
1929 All953=Ind Rul (1930) All 252=122 1 C 604 
— S 13-The expression “persons xlaming” 
does not include purchasers 50 A 404=26 A 
L J 180= A I R 1928 All 180=108 1 C 113 
— Ss. 13.20-Pre-emptors equally entitled 
will get equal division of the property, each 
paying equal share of the consideration. It 
is immaterial who comes to Court first, 
provided that they all come within limitation 
25 A L J 739= A I R 1927 All 664=103 ( C 123 
— S 14 If a notice under s. 14 has been 
given, a mere failure to reply would extin- 
^xish the right But it does liot follow that 
if no such notice is given, there can never 
be a case of estoppel. 51 A 820=1929 ALJ 
665= A I R 1929 All. 531=Ind Rul. (1930) All 

113=1211 C 241 
— Ss. 14, 15-Service of notice must be 
actual, not subKstituded A I R 1929 All 600= 
(1929) ALJ 936=51 All BSorlnd Rul (1929) 
All 699=117 \ C 347 
— Ss 14 and 15 Sections 14 & 15 are not ex- 
haustive, there can be other cases of estoppel 
e. g. by conduct AIR 1926 All 467=48 Ail 
491=24 ALJ 581=94 1 C 397 
— S. 14 — If the pre empfor be informed 
of the intended sale, and he refuses to 
purchase, he cannot later sue for pre-emption 


AGRA PRE-EMPTION ACT ( 1922 ) {Coiitil) 
ATR1925A11615=L R 6 A 300 Civ=87 !C4|I 

— -Ss. 15,21 — “Persons having a right to> 
pre-empt” include proprietors refened to ss. 

11 and 12, but, would not necessarily include 
persons estopped from enforcing his right. 
A. I. R. 1931 AIL 216=(1931) A. L. J. 204 

=131 I. I C. 68L 

— Ss, 15 and 21 — Co-pre emptor’s acquie- 
sence in sale before pre-emption suit estops 
him but not other pre-emptors — Estoppel 
bars suit but does not cxtingui^h right of 
pre-emption. A. I. R. 1931 All 216=( 1931 ) 
ALJ 204=131 I C68I. 

— S. 16 — The addition of the words 
‘Under this Act’ at the end of s. 16 by the 
amending Act is not retrospective in effect 
AI R1931 All 317=1931 ALJ 269=132 I C 193 

— S. 16— Pre-emption partly under the 
Act and partly under Muhammadan Law — 
Premptiion under Muhammadan Law failing- 
for want of demands — Claim under the Act 
also fails. AIR 1928 All 124=50 All. 348=25 
ALJ 1061.=! 08 I C. 573. 

— S. 16 — Pre-emption must be of the 
w'hole property. AIR 1928 All 124=50 All 
348=25 ALJ 1061=108 I C 573. 

— S 16 — Where i>roperty is sold in parts^. 
to several vendees by one document, preemp- 
tion of one part is allowed AIR 1926 Ail 

468=48 All 489=24 ALJ 534=94 I C 320* 

— S. 17 — Market value of property- As- 
certainment of in considering of question of 
actual price— Not Permissilfie where Court 
can come to a definate conclusion as to actual 
amount of sale consideration 1932 ALJ 
321=A I R 1932 A 561 (563, 567)=138 I C 163- 
=I R 1932 A 375= A L R 1932 A 50.. 

— S. 17 — Meaning of “ Actual Price ” — 
Amount of previous mortgage included in 
consideration for sale whether part of actual* 
price where such amount is far in excess of 
market value of property: 1932 A L J 
321=A I R 1932 A 561=138 I C 163=I R 
1932 A. 375=A L R 1932 A 50’ 

— S. 17 — Prima facie the ostensible: 
price mentioned in the sale-deed is to be 
taken as the real price, in the absence of' 

. other circumstances, to the contrary. 1932 A 
L J 321=A I E 1932 A 56)1 (5G6)=13B 1 C 163 . 

= I R 1932 A ,375= A L R 1932 A 50. 

— S. 17-^ Where the amoixnt in the sale: 
deed is grossly excessive and there is no* 
other material as regards the actual price the 
Court should proceed to find the market, 
value. A. I. R. 1929 All. 600=(1929) Al L. J., 
936=51 All. 885=Ind. Rul, (1929) AIR 

699=117 i C 347' 

— S- 17— (1) Some evidence must be- 
given by the pre emptor to raise a presump... 
tion that^ the ostensible price was not the-^ 
actual price. The vendee must then satisfy - 
the Court that the price shown in the deed- 
was the actual price. If he fails to satisfy ■ 
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AGRA PRE-EMPTION ACT ( 1922 ) (Oofitd.y 

ihe Court it should find the market- value of | 
the property and pass a decree accordingly. ! 
.A. I. B, 1027 AIL 441=40 AIL 680=25 A. I 
L J 441=102 I C 155. I 

-—S, 18— Two suits are assumed to bo i 
oonsoHdated, and one consolidated decree : 
held to be passed where the suits are in 
respect of the same transaction and con- 
..nected by making the plft*. in one the deft ' 
in the other. Party may file only one appeal 
provided the other party is impleaded as 
respondent, pro form a or otherwise A. I. B. 

1930 all 706=1930 A. L. J. B42=Ind. RuL i 

1931 All 38=128 L G. 390=52 All 886. ; 

— S. 18— Koii compliance with s. 18 being ■ 
merely irregularity does not amount to want 
of jurisdiction. A. I. B. 1926 Ail, 555=24 ! 

.4 L J 602=95 I. 959, ' 

— S. — proviso Ridded by Lociil ; 

Act IX of 1929)— pre-emption suit-voliintiary j 
transfer by vendee after suit amending Act ! 
in force before decree-pre-emptor’s rights ! 
not defeated. A L R 1933 A 331. 

— S. 19— The right of co-sharers to pre- ; 
empt is not lost by n mere contract of sale . 
by the co-sharers in favour of the vendees. { 

1931 A L J 419=Ind Bui (1931) All 524 ! 

= 132 I C 428. I 

— S. 19-If the plaintiff had the status of ; 
u co-sharer up to the time the first Court i 
passed its decree, he would be entitled to = 
}maintain the suit. It is not necessary for | 
ihim to establish further that no suit to i 
challenge his claim could have been brought, 

1932 A L J 109=139 I C 527=1 B 1932 A - 
,579 (l)=A I B 1932 A 249= A L R 1932 A 378, 

— S. 19— The word ‘subsisting’ cannot 
4be read as meaning ‘indefeasible’. 

Quaere: — IThether the subsisting right 
must also be preferential right. 1932 A L J 
‘ 7i9=AIB 1932 A 509=16 B D 531=139 IC 
; 862=1 B 1932 A 597= A L R 1932 A 949 (FB). 

. — Ss, 19,20 — To be able to defeat a pre- 
' emptor’s claim, eVen under s, 19, the purchaser 
must possess an indefeasible title to the pro- 
perty acquired subsequently to the purchase. 

„ A I B 1929 AIL 765=(1929) A L J 1270=Ind. 

■ BuL (1930) AIL 311=122 I C 759. 

— B, 19 — Purchaser obtaining gift from 
Hindu father during pendency of pre-emption 
suit and becoming co-sharer — G-ift being 
invailed does not create indefeasible interest 
and so tne vendee cannot successfully resist 
the pre-emptiqn suit. A I B 1929 All, 703= 

■ (1929) A L J 1111 =51 AIL 990=122 I C 657= 
See also A I B 1930 All. 550=(1930) A L J 
lOOBrJnd. BuL (1930) All 257=125 I C 460. 

— S. lO-Where all rival pre-emptors 
have equal rights at the date of the decree, 
there cannot be any preference inter m 
"though one of them . had preferential rights 
^at the date of sale A I B 1929 AIL 6G3=(ll29) 
AL J 1109=51 All 968 Ind Bui (1929) All 
I09o=ri9 i e-'^o 


AGRA RRK-EIFTION A€T 

— S. 19- Acquiring an interest in the 
property equal to that of the plaintiff after 
setting aside an ex parte decree, does iiot 
defeat the plaintiff’s suit A IB 1929 All 
551=(1929) A li J 861=51 A «82=ind. But. 

(1929) All 879=118 I C 527 

— Ss, 19, 20-“ Indefeasible Interest, ” 
which a vendee is required to have, does 
not mean interest which cannot be defeated 
by a pre-emption suit. A I B 1927 All 575 
=49 All 696=25 A L J 6^3=192 I C I2D 

— Ss. 19, 20— Suit cannot be decreed 
where deft acquires before the decree an 
interest by gift which puts him on an equal 
footing witn the plaintiff A I B 192fi AH 

661=48 A 616=24 A L J 773=96 I C m 

— S. 19— Bight to pre-empt subsists 
where property is retransferred to the ven- 
dor during the suit A I E 1926 All 179=17 
All 923=23 A L J 615=L ll 6 A 487 Ctv, 

=8^1 C Itf 

— 19 and 20-Tendee ^ acf|uirmg in- 
terest in the mahal after the institotiem of 
suit for pre-emption by co-sharer but before 
decree can under s, 19 defeat pre-emptor’s 
suit. B 20 does not help him, A I E 1929 
All 53=51 All 4n=(1929) A L J 299=113 

I C 442 

See Also A I B 1027 AH, 697=191 I C 

m. 

See Also A I B 1927 AH 517=49 A m 
=25 AL J 147=103 I C 367. 

See Also A I E 1927 All 735=101 I C 

— S. 20 — Every deed executed by a 
manager of joint Hindu family h not 
necesstwdly defeasible, A I li 1931 All 211 
(2)=(1930) A L J 54=130 I C 448. 

— S. 20— One of the joint x>urchasers 
on whose name the sale-deed stootL setting 
a gift of the whole, can resist i)rc-cnup" 
tion ux> to his fractional .share, A 1 E 
1930 All 706=(1930) A L J 842=52 All HK6 
=Ind. RuL (1931) All 38=128 I C 390. 

— S. 20— Tendee d<es not acquire an 
indefeasible right by a gift of the prop- 
erty, if the gift is liable to be defeated. 
AIR 1929 All B59=(1930) A L J 399 
=Ind. BuL (1930) All 299=122 I C 747, 

— S. 20— “Indefeasible” means coiifcr- 
ring a valid title on the abvious facts of 
the transaction, AIR 1929 All 703= (1929) A 
L J 1111=51 AIL 990=Ind. BuL (1930) AIL 257 

= 122 I C §57. 

— S. 20— Deed of exchange executed 
by manager is not necessarily def6asii>ie 
AIR 1931 All 211=1931 A L J 54=130 

I C 448. 

— S. 20 — Every deed of exchange 
executed by a manager of a joint Hindu 
family is not necessarily defeasible. Yendee 
desiring to defeat pre-emptor’s right on 
its basis can prove its binding nature, A 
I B 1931 AIL 211=Ind. BuL (1930) All 215= 

l22IC5ft(l> 
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..AGRA-?RE-EMPTI3N ACT (1922) (Conid). 

— S, 20 — An interest less than a pro- 
prietory interest is not -‘indefeasible”. A 
I R 1929 Ail 300^51 A. 629=(1929) A L J 
430=Ind, RuL (1929) All 1031=119 I C 503. 

— S 21 — That a co-pre-emptor acqui- 
esces in sale before pre-emption suit and 
is estopped from i)re-emptiiig does not 
disqualify the other jn-e-emptor who has 
not acquiesced in the same way. AIR 
1931 Ail 216=(1931) A L J 204=Iiid. Rul. 

(1931) All 425=131 I C 681. 

— 21 — S, 21 will intervene where pe- 
rsons entitled to pre-emption sue jointly 
with another having no such right at the 
-date of vsale, though he aepuires it before 
the institution of the suit. AIR 1927 All 
155=25 A L J 87=98 I C 817. 

— S. 21 — The expression “Persons not 
liaving such a right” does not include persons 
having such right btit who are disqulified 
in equity from claiming it A I R 1926 All 

722=97 I C 340 

— S, 22 — Under S. 22, where property 
is jointly purchased cr fore-closed by two 
persons against one of whom only there is 
a right of pre-emption such right may be 
claimed as against both. The explanation 
added to that section says that this section 
'does not apply where such purchaser acqui- 
res a defined interest. The defendants 
cannot be allowed to set up a specific share 
when it does not find a place in the sale- 
deed. 1932 A L J 757= A I R 1932 A 586= 
140 I C 289=1 R 1932 A 647=A L R 1932 

A 9 i3 

— S. 22 — Co- sharer does not irrevocably 
'.lose his right to resist claim for pre-emp- 
'tion simply because stranger is joined with 
him in purchase — Stranger later selling his 
'interest to co-sharer — Pre-emption against 
him is barred. AIR 1928 All 697=26 A L 
J 1378=110 I C 869. 

— S. 22 — Where the property is sold 
“to several purchasers, one of whom has 
-equal right with plff. to a part of the pro- 
perty, others being entire strangers, the 
'plif must claim pre-emption in respect of 
-the whole. AIR 1927 All 278=99 I C 1000. 

— S. 22 — Where several properties are 
'Conveyed by one joint deed to different 
persons, one having a defined interest in 
the sale-deed cannot be said to have acqu- 
“ ired the property jointly with others AIR 
1926 All 468=48 A 489=24 A L J 534=94 I 

C 320. 

— S. 24 — The person obtaining a pre- 
-emption decree is entitled to take the pro- 
perty subject to the burden that existed on 
the date of his depositing the decretal 
.money in Uourt. AIR 1931 All 447=1931 
.A L J 428=Ind Rul (1931) All 685=133 I C 

477. 

— S.^ 24 — Until money is paid under a 
;i pre-emption decree the vendee is the full 

^•^41 %l. 41. {\) M 


I AGRA PRE-EMPTION ACT (1922) (Co7d(l) 
■proprietor, 16 E D 243=13 U D 85=1 J L R 

122 (Rev) 

~^S. 24 — Part of purchase money left 
with vendee for payment to creditors of 
vendor-— Money not paid — Pre-emptor can 
neither claim credit for interest on the 
unpaid purchase money nor can he ques- 
tion the genuineness of the debts secured 
or unsecured, AIR 1928 All 376=26 A L J 

541=110 I C 662. 

AGRA PRE-EMPTION (AMENDMENT) ACT 

(VMl OF 1923) 

S. 12 Pre-emptor and vendor were 
CO -sharers in one khata and the vendee 
was a co-sharer in another khata and was 
also a joint sharer in a third khata which 
was joint relating to shamilat land. 

Held, that the pre-emptor had the 
better right. AIR 1925 All 542=23 A L 

J 374=L R 6 A 337 Civ.=88 I C 297, 

AGRA PRE-EMPTION ( AMENDMENT ) ACT 

(IX OF 1929 ) 

-"Act is not retrospective. AIR 1930 
AH 706=(1930) A L J 842=52 A 886=Ind 
Rul (1931) All 38=128 I C 390 
AGRA RENT ACT XVIIl OF 1873 
Rep, Act XII of 1881 

— S. 9-Occupancy tenancy sold as fixed 
rate tenancy which was in fact an occu- 
pancy tenancy. Held, in a suit to recover ■ 
possession, that the plaintiff was not entitled . 
to maintain the suit, the holding being an ; 
occupancy tenancy, and that the defemmiits- 
were not estopped from denying that the- 
holding was a fixed rate tenancy. When a. 
plaintiff is dispossessed otherwise than in 
due course of law and wishes to take the 
benefit of s. 9 of the Specific Relief Act, he 
ought to institute his suit on that ground, 
alone and not on title. SAL J 404. 

— S, 9- Sale of occupancy rights in 1888, 
questioned in 1908-Mortgagee selling part of 
property. Held, that the sale of occupancy 
rights was illegal, but that the mortgagee’s 
derivative possession during the continuance 
of the mortgage was that of his mortgagors, 
and it could not by any act on his jjart be 
changed into adverse possession. Held, 
further that the Civil Court was the right 
rorum for the suit, and limitation began to- 
fun against the plaintiffs from the time they 
redeemed the property from the mortgagee. 

8 A L J 458. 

— S, 9-A fraudulent and collusive relin- 
quishment by the occupancy tenant to the 
zamindar, the latter being a party to the 
fraud and collusion, will be void against the 
mortgagee. 8 A L J 695. 

— S, 9-If an occupancy tenant, who had 
usufructuarily mortgaged his holding dies 
without an heir, his tenancy lapses to the 
zamindar, and with the determination of the 
tenancy, the mortgagee’s title under the 
mortgage is also extinguished. 9 lad Cas 5 i 
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AQUA TENANCY ACT ( 2 OF 1901) 

-—The policy of the Act is to secure 
and preserve to a proprietor, whose pro- 
prietary rights ill the luahal are being 
transfered otherwise than by gift or ex- 
change, a right of occupancy in his sir lauds 
and in the lauds which has cultivated for 
12 continuous years at the date of transfer. 
1916 P C 59=B9 I G 454=44 I A 54=39 Ail 173 
=15 A L J 150=19 Bom. L E 433=26 G L J 24 
=21 OWN 616=32 M L J 383=21 M L T 267=5 
ML W 388=19I7MWN 453- 

— Usufructuary mortgage of occupancy 
holding before the Act-Suit for possession 
after the Act. 8 A L J 1301=12 I C 831. 

See also 8 A L J 117=33 All 335. 

—Act is not retrospoctive-Successlon 
on the death of tenant before new Act is 
governed by Hindu Law as modified by Rent 
Act A I R 1929 All. 84=44 A 327=L R 3 A 93 
=20 A L J 165=4 U P L R (A) 12=65 1 C 507. 

—A mortgage with or without possession 
before the Act cannot affect the Sir. 29 I C 565. 

— The rights of a landholder under the 
Act are not affected by prov. Insol v. Act. 
AIR 1922 All. 74=20 A L J 147=44 A 296; 

LR3 A 73=66 1 C2U. ' 

See also 48 A 510 (F B)=62 I C 897. 

— Civil Court — jurisdiction — Declaration 
to hold land rent-free. 12 A L J 805=25 I C 206, 

— Order of a District Judge returning a 
memorandum of appeal for the.purpose of its 
being presented to the Appellate Court 
on the Revenue side is not appealable to 
the High Court 19 A L J 868=1921 A 177 

=53 I C 951. 

— There is. no provision in the Act as to 
refusal to exercise jurisdiction, though it 
provides for the case where the suit is wro- 
ngly entertained by a Civil or Revenue Court 
on the merits. AIR 1926 All 58=48 A. 168 
=24 A L J 83=90 I C 353. 

— Manager of a Math can acquire occu- 
pancy holding, 11 A L J 761=35 A 474=21 

I G43. 

—On sale of proprietary title, the pro- 
prietor- ipso facto beco.mes an exproprietary 
-tenant. 86 All 248=12 A L J 370=23 I C 102. 

—A daughter’s son or a collateral succ- 
eeds to the ex- proprietary tenancy only if he 
.shared in cultivation. AIR 1923 All 451 ' 

=73 1 C 1030. 

—Exproprietary ten ancy— Acquisition 
by prescription, ’ 12 A L J 93=22 I C 269. 

—Sale of village— Agreement to surren- 
der sir and khudkhast land and the penalty 
for its enforcement are both void. A ■ I k 

i : 1922 All 430=70 I C 601. 

—One of th0 brothors not selling hi$ pjr 
land while the other selling his sharA.The 
former retains his share of the sir pro- 
vided he is in the actual ' physical cultivating 
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AORA TENANCY ACT (2 OF 1901) (Contd.) 

possession of it A I R 1930 All 459=Ind, RuL 
( 1930 ) All, 320=122 I C 768. 

— House, well or t ink on. \he occupancy 
holding may be sold by the tenant, 1 at hc.ving 
sold them he (aimot claim to redeem witii 
mortgaged holding. A I R 1923» All, 180=79 
- ^ ■ 1C 508, 

— Illegal transfer by occupancy tenant 
does not if5so facto terminate the tenancy. 
The landlord must mxe to eject him. Ami if 
the illegal transfer is cancelled, the ienaney 
continues, AIR 1923 Ail. 191=79 I C 232. 

—Transfer by occupancy tenant of his 
holding is void. B() a permanent leesee has 
possessory right against all except the true 
owner i. e. the zauiindars. A I II 1922 All 277 

=66 I C 529. 

— A fixed rate tenancy cantiot be created 
by a landlord under Act II of 1901, but a trans- 
ferable tenancy could be created before the 
passing of the Act. A I R 1931 All 534=15 R 
D 451=1931 A L J 432=Ind Rul (1931) All 692 
: =133 I c 512: 

, — Tenant cannot transfer trees plaiited 

' on the holding with landlord’s consent. A I 
R 1923 AH, 340=75 I C 655. 

— Delivery of possession, actual or 
formal, is essential for relinquishment of ex 
-proprietary tenancy, unless the transferee is 
in actual liossession and the transferor does 
not deny the fact. AIR 1923 All 113= 

72 I C 1024. 

— On the occupancy tenaiit relinquishing 
his holding in favour of the zamindar, the 
latter becomes entitled to redeem t ho mort- 
gage, if any created by the tenant AIR 

1923. AIL 263=21 A L J 120=73 I C 65l. . 

— A mortgagee holding uiickir an illegal 
mortgage from an occupancy tenant: is not 
a trespasser His x>essession is permissive 
I and the tenant can recover possession fnna 
him on payment of the mortgage unonev 
AIR 1923 All 101=79 1C 232. 

— A dispossessed usufructuary mort- 
gagee of an occupancy holding cainuU. sue 
for possession on title, but can sue under 
s 9 sp Relf Act without pleading title at all 
AIR 1923 All 81=20 A L J 927=45 A 124=71 

I C 115. 

— Mortgage with possession l>y oceii- 
paiicy tenant before the Act Mortgagor latte* 
took permanent lease of the holding from 
the zaminder and transferred the least to 
someone. The transferee held entitled to 
redeem the mortgage. A I R 1923 AH 14i) 
(2)=20 A L J 976=76 I C 862. 

—Lease, of sir land |>eiidiijg mortg- 
age suit-sale in execution of deeree-Pur- 
, chaser not entitled to possession. 36 All 
;1 . 248=12 A L J 870=23 1 C 102 (I). 

— Where the Act does not empower 
the, landlords to resume rent-free grants-: 
the, tenant cannot be ejected so long as 
^ the' land is a grove AIR 1923 AIL. 872=75 
: ;■,= ■ I, C 6.16.- 
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— Grrove laud let for if part of holding. 

24 I C 81. 

— Groves are not laud within S. 4 ^2) 
:and laud held as a grove is not held for 
agricultural purposes and so the Act dcBS 
not apply. 12 ALJ 1080=25 I C 169. 

— Lapse of time between the date the 
y.emindar executes a registered permanent 
lease in favour of the defendant and the 
■date of taking possession makes no differ- 
ence. Mere acceptatance of the rent by the 
lambardar from tha plaintiff ])efore the 
•defendant took possession under the lease 
in no way operates as revocation of the 
registered lease. AIR 192d All 2r)7=L R 4 
A Rev. 2 J1 =71 1 C 447. 

— Comx)ensation frotr Govt to a lam- 
bardar, for a small area under the Land 
Acquisition Act is not a. sewi income reco- 
verable as profits by cosharers AIR 1928 
All 637=L R 5 A Rev. 24=74 I C 19 
— The right of a tenant to reside in 
house and the right of a tenant grove- 
holder in certain villages are both limited 
estates the landlord being tbe reversioner 
The landlord, however, does not succeed as 
heir and hence the landlord cannot be held 
responsible for the debt of the last holder 
AIR 1923 All 374=75 I C 621 
— A tenaTit cannot be sued in the 
same suit in respect of different holdings 
AIR 1924 All 720=22 A L J 459=79 I C 560 
— The^ heir of a deceased lambardar 
is not liable for the negligence or 
misconduct of the deceased except to the 
extent of the assets. AIR 1927 All G36= 
:25 AL J825=LR8 A 172 Rev.=l03 I C 77 
— S. 1 (2)- Act does not apply to laud 
administered by Cantonment Authorities 
- acting under the authority of the Govern- 
ment of India AIR 1927 All 530=L R 8 A 
194 Rev=101 1 C 638 
See to the same effect, A I R 1922 All 
57=L R 3 A 169=66 I C 582. 
— Ss. 3 (2) (8) and 197 (a)-grove-a holding 
A L R 1933 A 2=1932 A L J 857 

“S. 2 (3)- Compensation for irnpm^e- 
luent is allowed, but as regards thekadar, 
it being not clear whether he is ‘Tenant’ 
his claim must be dismissed 29 I C 478 
— S. 3 Applicability See 29 I C 5 
— S. 3-Restrictions on leases and agree- 
ments relating to tenancy in s. 3 apply only 
to tenants and not to landlords. 34 I* C 148. 

* — S. 3-Prevents tenant and not laai 
lord from acting to the detriment of his own 
interest. AIR 1928 All r)98=L R 10 A 73 
(Rev.)=n0 I C 750, 
— S. 4-Mortgagee from previous holder 
of an occupancy tenancy cannot question 
the right of the successor of the holder who 
is accepted by the zamindar as such successor. 


' AGRA TENANCY ACT (2 OF 190!) (Co7itcl} 

A I Rn930 All 426=Ind. Rul. (1930) All 365 
, =L R 11 A 107 Rev=l23 I C !09. 

— S. 4- Interest of a Thekadat in agri- 
cultural land under a lease is a “ holding ” 
and he is a non-occui>ancy tenant, ” 39 All 
254=15 A L J 227=38 I C 828. 

— S. 4 (6)-Owing to the special mean- 
ing of the word “ holding ” we can conceive 
of a thakedar who is not the ihakednr of a 
holding. But every lessee of proprietary 
rights cannot be a thekadar within the mean- 
ing of the Act. A I R 1927 All 78=98 I C 92. 

— S. 4-‘ Tenant ’ may not be a tenant of 
a holding. L R 2 A 161 Rev; 19 A L J 292; 

43 A 445=1921 A 128=60 I C 770. 

— Ss. 4 and 19-Decision as rent-free 
holders in ejectment suit by Revenue Court, 
Subsequent suit in Civil Court is barred. 

37 All 280=13 A L J 326=28 1 C 432. 

— Ss. 4, 58-Personnsing an xxncultivated 
land for grazing purposes being non-occu- 
pancy tenant, the suit to eject him lies in 
Revenue Court. AIR 1921 All 128=43 A 
445=19 A L J 292=60 I C 770, 

— S. 4-Rent is a payment by tenant to 
landlord and may include what is paid on 
account of the produce of tanks etc. But 
where paiffies are not landloi^d and tenant, 
payment by one to other is not rent. AIR 
1925 All 561=47 A 920=23 A L J 460=88 1 C 504, 

— S. 4-Person obtaining land from the 
landholder on x>ayment of lump sum as 
permium without agreement to pay rent for 
the express purpose of planting trees are 
not tenants. AIR 1924 A11:.795=L R 5 A 
, 256 Rev=47 A 55=83 I C 204. 

— S. 4 (5)-Under s. 4 ( 5 ) a non-occu- 
pancy tenant is a ‘tenant’, AIR 1931 All 
413=1931 A L J 321=15 R D 370=Ind Rxil 
(1931) All 437=131 iC 869. 

— S. 4 (5)-Grove planted xviih permi- 
ssion of zamindar on payment of rent. Held 
he could make a valid transfer of the grove 
(Per Bauer ji J. Contra-Grove- holder being 
a tenant cannot transfer in the absence of 
custom or contract). 11 AL J649=17 I C 655. 

— Ss. 4, 167-Grove planted on coudiiioii 
of payment of half the produce. Suit for 
such payment is a suit for rent and lies in 
Revenue Court. 15 A L J 623=41 I C 908 

=39 A 605. 

—S. 4(2) and Ch. X-Land held as 
grove wdietlier for rent, or not is not land 
held for agricutlural purposes, The word, 
“land” in Oh. X is used in the same sense 
as in s. 4 (2) 11 A L J 236=19 I C 416=35 A 

200 

— S. 4 (2)-Land on which a grove stands 
is not ‘laud’ as defined in s. 4 cl, (2) AIR 
1924 All. 795=L E 5 A 255 Rev=:47 All. 5S 

r. . r, =83 I C 204. 

— S, 4-Zamindar consenting to land* 
being turned into grove the land is deemed 
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to be held for agricultural purposes. A I B 
1924 All 53=45 A 640=21 A L J 576=L B 4 
A 208 (Bev.)=74 I C 924. 
— S. 4 (2)- A grove holder is a “teuaut’'. 

13 1C 04. 

— Ss. 4 ( 2), 56, 57, 58 and 167-“Agri“ 
cultural purposes” do not include grazing. 
A suit for ejectment of a tenant from pasture 
land lies in Civil Court not in Revenue 
Court. 15 1 C 743, 

— Ss. 4 (2), 19 a.nd 54-Revenue Courts 
have jurisdiction to eject a grove-holder 
who is admitted as tenan-/ after Ihe death 
of the previous grantee, he being a non- 
occupancy tenant. 42 All 36=17 A L d 971 

= 2 IC I9L 


■ 'AGRA TENANCY ACT (2 OF 1901) (Cmitth) 

I'. —S. 4(5)— As regards the siilKenant 

: the landholder is an occupajicy tenant from. 

! whom he holds. A I R 1923 AIL 568= L R 4 A 
!■ .. 450 Rcv.rTJ I C 947. 

— S. 4 (5)-Ileveuiie Court can eject a 
! tenant i. o- person liable to pay rent. If s<f' 
i ejected he cannot sue in a I'ivii Court 
; for declaration that he is still a tenant 
i -ill-chief and not a sub-tenr.nt. AIR 02*27 
All 102=98 I C2§l 

— Ss, 4 (5) and 95-lJsufructiuu‘y inor- 
i tgagee paying rent to landloid dos Tiot 
' thereby become ‘^Tenant’* and a suit tor 
; a declai’etion of their position as usufructuary 
mortgegoes is co^gnisable bv a Civil iourt 
. i A I R 1021 All U0=I9 A 'L J 702=63 I C 274- 


— S. 4 (2)-Sale of grove carrying with i 
it the right of occupation of the laud is i 
valid by custom. Land let for planting a ; 
grove and on which the grove is still exist- ' 
lug is not “land” within the Act. 31 I C 979. | 
— B. 4-Land let for planting grove is i 
neither land within the meaning of the Act, i 
nor holding and rights are transferable. | 
But holdings, not transferable, cannot become | 
transferable after the planting of trees. A I ; 
R 1924 All 229=21 A L J 907=L R 5 A 13 
Rev,=79 I C 577. j 
— Ss. 4 (2), 158-Land not having been | 
let or held for agricultural purposes within 
the meaning of s. 4 but acquired under a ! 
“Danpatra” cannot confer under-proprietary | 
rights on the holder even after enjoyment 
of the land for the full statutory period. I 
AIR 1924 All 53=21 A L J 576rL R 4 A : 

208 (Rev)=45 A 640=74 I C 924, I 
— S. 4 (3) — “ Rent ” includes value of : 
the produce, Suit for such value is a suit 1 
for rent. 15 I C 27 [ 

— Ss. 4 (3), (5) and 95 (b) The lessee of | 
a right to cut thatching grass is a ‘toiuinC 1 
though not a tenant of an agricultural holding, j 
He cannot aquire occupancy rights but can | 
sue for a declaration of the class of tenant j 
to which he belongs under s. 95 (b) of the Act. I 
1 U P L R (B R) 11=52 I C 228. i 

— Ss- 4 (3), 67 — Suit for ejectment on | 
account of failure of tenant to agree to pay | 
nazrana is maintainable and the tenant can j 
take the plea authorised by S. 67 (1): I 

1 U P L R 24=52 I C 409. ! 
— S. 4 (3)— Suit for rent against tenant 
who had taken lea^e of cutting grass is a 
suit for “rent” and Civil Courts have no 
jurisdiction. 12 A L J 36=22 I C 16. 

~S. 4 (5) Everybody who cultivates 
land does not thereby become a tenant, 
AIR 1926 All. 519=24 A L J 699=95 I C 29 J. 

— S. 4 (5) — “Landlord” is a person to 
whom a portion of the rent is payable, and 
the “tenant” is the person by whom it is 
payable. AIR 1927 All. 745=L R 8 A 94 
(Kev.)=99 I C 534„ 


— Ss. 4 (5), 11- A tenant tliough eje- 
cted and the land leased to anoiher for a 
year, remained in possession and paid the 
rent and was readmitted on the expiry of 
the lease Held there %vas a continuous occu- 
pation by ihe oiiginal tenant I U P L II 
37(E E)=54 I CiOf' 

— S 4 (9)“Where several persons hold 
the same land under diiferent engagement,, 
each is holding a diiferent teiiure A I R 
1931 A11413=193l A L J 321=15 R D 

Bui (1931) Ail 437=Ul I C 869‘ 

— S. 4 (12) Plaint once admitted cannot 
be rejected on ground of any defect su- 
bsequently disco venal 29 I C 4II> 

S. 4 (12)-Pianting of iveif is an 
“improvement” Therefore a grove is a land 

29 f c m 

— S. 4 (1 2)- An agriculturist tenant has. 
no right to f)uild upoii a plot in ihe almli 
without the permission of ihe zamindar 
although he has been throwing rubbish . 
over it for a long time*. A structure built 
on a plot of land within %\m abadi is not 
an improvement within s. 4 (12) 10 Ind Cas 284 ^ 

■■ ' — Ss. 4 (5), 34— Person occupying land 

without consent of the zamindar may be 
ejected for non-payment of rent as a non- 
occupancy tenant by a suit in a Rev. (hnirt. 

9 A L J 771=16 ! C 120. 

^S. 6*— Classification of tenants in s. 
being all lessees including. Thekadars are 
inelastic, non-occupancy tenants. Ko adequate 
provision has been made for lessees holding 
under a sub-contract and in such cases the 
intention of the parties is liable to be frust- 
rated AIR 1923 All 560=74 I C 971. 

— S, 8“Persons not coming within the ^ 
definition of B. 8 cannot be classed as fixed 
rate tenants, Hence no fixed rade tenancy can 
be created by contract. AIR 1923 AIL 5(>0=L 
B5 A 28Rev=74 I C 971. 

— S. 9-entry is conclusive proof only 
as to the nature of the tenanev, not as. 
to question of title 34 All 285=9 ALJ 

238=13 I C m- 
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— S. 9-bars. a suit cballengiug the nature 
of tenancy as recorded AIR 1921 A 158 
=63 I C 711=19 A L J 68B=L R 2 A 164 
(Eev)=3 U P LR (All) 79=43 A 615 

— S, 9 — Applies to all cases of dispute as 
to the nature of tenancy even if the land- 
lord is not a party (Per. Lindsay J Contra). 
Presumption under s. 9 can be displaced by 
a jndicial decision in proceedings instituted 
before the Act or by subsequent events. A 1 
R 1924 A 91=21 A L J 697=L R 1 A BBB Rev 
=74 I G 647=45 A 744, 

— S. 9 — Section 9 enact.s a rule of evi- 
^dence, and does not embody a provision to 
“which a fixed rate tenant is “subject” within 
the meaninif of s. G of Act 1915. AIR 1927 
A1L'586=L R 8 A 142 Rev=l02 1 C 65 

— S. 9 — ^Refers to entries in the Record 
of Rights prepared before the Act. But a 
person recorded as a fixed rate tenant in 
1911 is a “fixed rate tenant” having regard 
to the defination of such tenant in s. 4 (4) of 
Act 1915. AIR 1927 All 58r>=L R 8 A 142 

Rev=i02 I C 65 

— Ss. 10, 20, 83 — The policy of the Act 
being to secure and preserve to a proprietor, 
whose proprietary rights in a mahal are tra- 
nsferred, otherwise than by gift or exchange 
a right of occupancy in his sir lands and in 
the lands which he has cultivated for 12 con- 
tinuous years at the date of the transfer, any 
agreement or device contrary to this policy 
is void. 39 All 173=21 CWN 616=32 M L J 
^83=21 M L T 267=5 L W 388=15 A L J 
150=19 Bom. L R 433=26 C L J 24 (1917) 
M WN 453=39 I C 454=44 I A 54 (PC) 

— S. 10-An usufructuary^ mortgaee’s 
right to retain possession of the sir land mort- 
tgaged to him before Act II of 1901 is not 
atfected by a sale of zemindari share together 
with the sir after enforcement of the Act 
AIR 1931 All 238=(1931) AL J lG2=Ind Rul 
(1931) All 349=L R 12 A 118 Rev=15 R B 341 

=131 I C 45 

— S, 10-Proprietor transferring hhud- 
khast loes his rights, even though he had been 
cultivating it for 12 years, and becomes an 
exproprietary tenant, khudkhast can only be 
held by a proprietor in possession. AIR 
1923 Ail 347=21 A L J 331=L R 4 A 206 Rev i 

=741 C 286 

— S. 10- Where a proprietor sells his sir 
land he ipso facto becomes exproi)rietary 
tenant of such land. AIR 1928 All 763=L R 
9 A 309 Rev.=ll2 1 C 617. 

— B. 10- Usufructuary mortgage of 
khud khast land makes the mortgagor an ex- 
proprietary tenant. 18 A L J 944=39 I C 688. 

— “S. 10-Position of zemindar usufru- 
ctuariiy mortgaging his zpmindari including 
sir enunciated. AIR 1931 All 238=(1931) 
A L J 162=Ind, RuL (1931) All 349=131 I C 

45. 

— S. 10-Mortgage by conditional sale 


AGRA TEN AC Y ACT (2 OF 1901.) \ConUl) 

gives rise to ex-proprietary tenancy in sir- 
A I R 1929 All 864=Ind. Rul. (1930) All 220^ 

= 122 i. C. 738. 

— S. lO-There must either be a sale in i 
executiQn of decree or order, or a voluntary 
alienation so as to create exprietary right. 
No such right accrues on the passing of a 
foreclosure decree. AIR 1929 All 498= 
(1924) A L J 549=L R 10 A '266 Rev=5l A 

730=Ind Rul (1929) All 732=117 I C 620.. 

—S. 10-Mere occupying land for many 
years professedly as ex-proprietary tenant 
does not confer upon a person ex-proprietarv 
tenancy. A I R 1029 All 498={1929) A L J 
549=L R 10 A 26 > Rev=51 A 760=Ind RuL 
(1929) All 732=117 I C 620,. 

— Ss. 10, 20, 83-Sale of sir lands- Agree- 
ment to surrender ex-proprietary inghts- 
Possession not deiivered-Suit for damages 
for breach of contract uuder-Contract Act 
s. 65 not maintainable. 8 A L J 826 

— S. 10-Exproprietary tenant cannot 
contract himself out of the rights conferred 
by s. 10. 36 Ail 155=12 A L J 136=22 I C 955. 
^ — S. 10-An ex- proprietary tenant may 

surrender his holding but not doing so, he 
cannot contract himself out of the provisions* 
of s 10. 2 U P L R (B R) 90=60 I C 245.. 

— S. 10- Cosharer transfering his share* 

I does not become an exproprietary tenant in 
respect of his sir to all the cosharers but 
only to the transferee (Per Karamat Husaia 
J. Contra). 9 A L J 244=13 I C 535., 

— S. 10-No exproprietary tenancy arises 
where there is an exchange of zamindari 
between cosharers. 33 All 570=8 A L J 329' 

= 10 I C 845.. 

— S. 10-Proprietor cannot contract him- 
self out of his exproprietary rights. 

58 I C 619. 

— S. 10~Provisions of s. 10 being- 
mandatory no compi'cmise as to enhance- 
ment of rent or any other right is binding. 

42 All 334=18 A L J 282=55 1 C 889. 

— S, 10 — A proprietor mortgaged his. 
proprietary rights without obtaining ex- 
proprietary rights. After redemption of 
mortgage the proprietary rights were sold, 
in execution. He could not claim expro- 
prietary rights 57 I C 47.- 

— S. 10 — A perfect partition of a mahal 
would not in itself create an exproprietary 
tenancy by reason of the provisions of s. 10 
apart from the operation of ss. 122 to 127' 
of Land Rev. Act, 9 A L J 701=16 i C 81, 

. — S. 10 (5) — Parties may agree as to* 
lower rent than that fixed by s. 10, but such, 
agreement to be enforceable requires an 
order under S. 10 (5) 16 A L J 212=44 I C 513. 

— S. 10^ — Sir does not cease to be sir 
on transfer by gift whether to a co -sharer 
or non-co-sharer. 3! I C 906, 

~S, 10 (1) — The sir land retains its 
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■ cbaraoter in the hands of the donee if the 
; alienation is by way of ^ift. In such a case, 
therefore, the donor does not acquire ex- 
propriefcary rij^hts. AIR 1925 All 775= 

87 I C 698. 

— S, 10— Transfer of sir by will-Ex- 
proprietary rights accrue to the transferee 
.and not to the deceased’s heirs. 32 I C 364. 

See to the same eft’ect. 32 I C 737. 

— Ss. 10, 21— If a covenant to rclin- 
<quish the sir lands is part of a transaction 
^of sale or of mortgage,^ then the agreement 
to surrender will be void. But if there are 
distinct transactions law will not protect. 

40 All 449=16 A L J 329=44 I C 988. 

— S. 10 (1) — A collusive lease of Bir 
"Land intended to defeat the law is void. 
Proprietors selling their property cannot 
■deprive themselves of the rights given to 
■them by S. 10. 56' I C 645. 

— S. 10 (12)— Usufructury mortgage of 
iaamindari including Sir-Exproprietary te- 
,nant-Right of mortgagee not alfected. 

13 A L J 925=30 I C 911. 

— S. 10 — Sale af the zarnindari share^ 
iudcluding the sir, after the Act does not 
affect the right of a usufructuary mortgagee 
to possession of the sir mortgaged to him 
before the Act. Right of the exproprietary 
tenant to recover possession does not arise 
till his vendee h is redeemed the mortgage. 
.AIR 1931 All 238=1931 A L J lG2=Indllul 
(1931) All 349=131 I C 45, 

— S, 10— previous to the death of the 
•father,, the brothers had separated between 
•themselves and on father’s death they 
;succeeded to fractional shares in the mahaL 
'One of them sold his share and lost his 
proprietary title. He was entered as tenant 
in the Record of Rights the rent was also 
•entered. 

Held that he was bound to prove that 
the entry was wrong by clear evidence that 
'his family was joint and undivided, and that 
'he had become ex-proprietary tenant of the 
'.land in question. AIR 1928 * Ail 415=L R 2 
A 161 Revrind Rul (1929) All 735=117 1 C 818. 

— S. 10— If the rent agreed upon and 
claimed be less than statutory rate procee- 
dings under s. 36 Land Rev, Act need not 
be taken, A I R 192) Ail 100=L R 5 A 235 
Rev=82 I C 296. 

— S. 10— One-fourth of share of the 
•proparietary interest of the deft was pur- 
chased by the plff. But sir and khudkhast 
lands were cultivated by the deft, alone. On 
plff asking for one-fourth profits. 

Held, that it was the duty of the 
plaintiff to get rent assessed on his share of 
the sir laud and recover rent from defen- 
dants. A I R 1028 All 763=L E 9 A 309 Rev 
^ ^ ‘ I C617. 

— M-Heeision of the Asst. Collector 
in an ejectment suit is appealable to Bist: 
dudge, AIR 1923 All 368=82 I C 790, 


AGRA TENANCY ACT ACT (2 OF IfOl) (Conkl) 

'■ , — S, 11-If fraud is cstablifihod, there 

is no tenancy existence at all tn which the 
provisions of the Act: would apply, A. T. B. 
1922 AIL 294=L E 3 A 195=4 fJ P L 11 (A) 

^4=66 I C 55^ 
— S. tl-Rentofan occupancy tenant can- 
not be erdianced by agreenjont, A 1 K 1922 
All 55 (2)=L R 3 A 132 (Eey,)=7D i C 495 
— B, 11 “Land” does !iot^ include grove 
and grove-holder caiinut acquire ^aviupauev. 
rights, , 29 I C 20 

— B, 11-Mahant can acrpiire occupan/y 
rights. 35 All 474=11 A L J 761=21 i C 43 
— S. 11 -Math canr’iot l>e treated a.s. 
occupancy tenancy. A chela cannot inherit 
occupancy rights of his guru. 29 i C 407 
— S. ll=.Period of non-paymenr o\‘ rent 
is excluded from the statutory petiod. 39 I C 

796 

— Bs. 11,34-In the abseiice o! strong 
evidence a ])ersoii occupying ispresnnied to 
be holding without the cotisent of the land- 
lord until he begins to pay rent. 31 I C 486 
— S. ll-Occupatioii w'ithoui payment of 
rent does not count towards accpiision of 
occupancy right. 32 I C 379 

— S. ll-Dccupation must be as a Te- 
nant for purposes of. B. 11 54 I C 3* '9 

— S. 11-Occupancy right ari*=ies ip-o 
fiacto by continuous occupatiTJu for 12 years, 
it need not be claimed. AIR 1922 All 55 

=70 I C 495 

— Ss.l 1,34-Holding of tenancy^ for over 
12 years with consent of the zamiridar eti- 
titlas the holder to occupancy rights, al- 
though he had not been paying rent. 

10 I C H2 

— S, ll-5Yhere a father was ejected 
and son was let in, and the fathcu* and sou 
continued to be members of joiiit family 
cultivating the lands in common. Held, 
that there was no change of tenancy. 

28 I C 907 

— S. 11 “Bub-letting means leasing of 
land at a fixed rent to a sub-loimnt. 
Cultivation by brother amounts to w>ntinu- 
Gus possession, as it is not “sub-letting”. 

29 1 C 36 

— S. 11-A sub-lease contiiiued for 
another year— the whole period of the sub- 
lease is excluded. 32 I C 399. 

— S. ll-Where a non-occupancy tenant 
, took a theka of proprietary share, Held, 
i he could not count the x>eriod before the 
theka, but that he must complete 12 yetsrs 
after the cessation of the theka. 29 I C 474, 
— S. 11 -Win re no rent was -v^’lieu 
th%e was no cultivation and the rent varied 
largely from year to year. The tenant 
claimed continuous possession on the ground 
that he grazed cattle when cultivation was 
impossible. Held that this was not the case 
Where cultivated land was left fallow with- 
out interrupting occupation. 31 I C 458, 
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— Ss. 11, 58- Cultivation for a number : 
previous and subsequent years-Cultiva- 
tion in the intervening years presumed in i 
the absence of evidence of another person 
cultivating the same during that period. 

32 I C 765. 

— S. 11-Ejectment for rent under s. 35 
Rent Act breaks the continuity of tenancy. 

32 I C 386. 

— Ss, 11, r2-Le,ise to a relative of an 
ejected tenant does not amount to continua- 
tion of tenancy though the ejected tenant 
continues to cultivate. lUPLR (B R) 11 

=52 1 C 225, 

— S. 11 -Non-occupancy tenant taking 
mortgage cannot count the. period of mort- 
gage, nor the period of occupation prior to 
the mortgage, towards the acquisition of 
occupancy rights. 32 I C 387. 

— S. 11-Tenant becoming usufructupy 
mortgagee -After redemption again becoming 
tenant-period of mortgage is not counted 
towards accrual of occupancy rights. 55 I C 

882. 

— S. 11-Although the land is held by 
a mortgagee, the mortgagor may be consi- 
dered to hold land within the meaning of 
s. 7. AIR 1925 All 748=86 i C 929. 

— S. 11 -Landlord may create occupancy 
rights in favour of the tenant. 41 All 223= 
17 A L J 120=49 I C 357. 

— S. 11 (a)-Lease for 7 years with power 
of re-entry is not one within S. 11.1 U P L 
R (B R) 25=53 I C 48. 

S. 11, Proviso-Period for which the 
land is sublet in contravention of the provi- 
sions of the Act is to be excluded, 13 A L 

J 1=28 I C 691 

— S, 11 Proviso (a)- Admission of the 
tenant to the holding is the material point 
in deciding the commencement of a lease. 
If admitted at the beginning of the agricul- 
tural year the lease begins from 1st July. 
If admitted vifter 1st July mere recital of 
1st July as the date of commencement has 
no retrospective effect. 58 I. C. 500 

— S. 13 (e)-“Public purposes” include 
military purpose. AIR 1927 All 530=101 

I C 638. 

^ — B. 12-il Kabuliyat for one year, be- 
ing intended to regulate rent, not length of 
occupation, cannot count for acquisition of 
occupancy rights. 29 I C 391 

— S. 12-Stipulation in a lease excluding 
the application of s. 12 is not void either 
under the Act or under s. 23 Contract Act, 

34 I C 148 

S. 13 applies only where landholder 
has power to re-admit tenant and. not where 
he has parted with such power. AIR 1928 
All 6Bi=L R 9 A R 241 Rev=nj C UI 

— Ss. 13 (a), 68- Ejectment of father 


AGRA TENANCY ACT ( 2 OF !90l .) (Co7^/c/.) 

under s. 58 and immediate re-letting to minor' 
son who was living joint with the father- 
amounts to re-admission of the ij.ihbr and. 
no break of continuity. 31 I C 884. 

— S. 13 (a)-lf a tenant is ejected^ but 
remains in possession (or his joint is in. 
possession), there is no break in continuity,, 
though the name of a third x>ersou is enterech 
in the patwari papers. 32 I C 595. 

— Ss. 13 (a), (b), (c), and 14 (1) (a), 168— 
No limitation is prescribed^ -for wronofulJy 
dispossessed tenant to regain possession. 

3! I C 863.. 

— Ss. 13 (a), (b), 14 (1) (a)— Mere 

attestation of the parcha at the settlement- 
by the tenant that he is a non-occupancy 
tenant does not mean intention to relinquish 
occupancy rights. 31 I C 815* 

— Ss. 13 (a) (b) and 14 (1) (a)— Quaere 
-Whether a wrongfully dispossessed tenant', 
should regain possession within a year to^ 
come under s. 1?. 31 ! C 815. 

S. 13 (b) — “ Year ” means calendar- 
Year. 1 U P L R 34=54 I C 299.. 

— S. 13 (b)-Tenant being ejected under s,. 
58 the break before his re-admission is to be* 
condoned only for the purposes of s. 11. The- 
rent can be changed on re-admission by an. 
agreement which need not be registered.. 
AIR 1929 All 78=L R 10 A 101 Rev 

= UMC 742.. 

— S. 14 — the letting value to be conside- 
redis the one at the time of the exchange and 
not at the time of the suit for ejectment. 

3! I C 482. 

S, 14 — Right of exchange cannot be 
claimed if the tenant is not admitted to- 
possession within one year of the loss of' 
old holding. Landlord may give possession; 
of the new holding before -the old one is 
vacated. Tenant cultivating both the hodl-- 
dings does not lose the right of exchange, 

34 I C 186. 

^ — S. 14 — A membar of a joint hindu. 
family taking lease as sole tenant. His. 
brothers being admitted after his ejectment,, 
the tenancy is not continuous. 56 I C 764,. 

— S. 14 — Attachment and sale of the 
trees standing on the land in - execution of 
decree against permanent lessee do not 
involve transfer of the interest of the lessee. 

57 I C 198. 

— S. 14-11 a widow is proved to have 
directly succeeded to her husband’s holdiugt 
she can. add he period of husband’s occu- 
pation.. 2 U P L R (B E) 86=60 I C 211. 

— S. 17-Division by the joint tenant, 
of the occupancy holding with common 
consent does not create separate holding 
but the joint tenancy continues A I R 1929 
All 808={1929) A L J 1184=Ind Rul (1929.) 

/ All 917=1 18 1C 70^’ 
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— S. 17-Permissive possession under 
;a compromise do6:> not entitle the tenant 
to carve out a fresh occupaiicy tenure 
without the consent of the zemindar.^ The 
person, under possession is '“a am 

license can be revoked. AIK All 

:808=(1929) A L J U84=Ind Bui (1929) AU 917 

— Ss. 18, ‘28-Quaere-whetlier a sub-lease 
;graiited by a female exproprietary tenant 
is binding in perpetiuty against the 
holder. ^2 I C 857, 

— S, 18-Ocoupancy right lapses for 
■want of heir. Thus mortgagee of such right 
is liable to be ejected by zamindar if the 
"tenant, mortgagor died without heix*. 55 I 

C 868. 

— Ss. 18 (c), 22 (9)-Surrender by widow 
of the occupancy rights inherited from her 
"husband extinguishes the rights for ever, as 
against herself as well as reversioners. 

1 U K L R (B R) 41=54 | C 567. 
— See to the same effect 1 O' P L R 47 
=54 ! C 572 (Reversioners cannot revive the 
jTights extingaished by surrender), 

— S. 18-Being not exhaustive, does not 
•exclude an agreement for extinguishment of 
‘tenancy. Thus where the tenant planted trees 
with permission and the land ceased to be 
;agricultural the land became a ‘‘grove land-” 
43 A 606=19 A L J 616=63 1 C 437 
— S. 18 (b)-Mortgage created by tenant 
■under express terms of the lease continues 
rafter ejectment. AIR 1925 AIL 580=47 A 
589=23 A L J 409=88 I C 224 
— S. 19-G-rove-holder being a non occu- 
pancy tenant could be ejected by a Revenue 
^ourt. ^ 17 A L J 971=42 A U 

—Ss. 20,21, 31 and 167— If an illegal 
transfer is made by the tenant the landlord 
lias his remedy in Revenue Court. Thus 
where a mortgagee obtained possession in 
•execution through Civil Court it was held 
■that the Civil Court was competent only to 
•grant the declaration asked for, but not to 
.grant ejectment. 13 A L J 49=26 I C 419. 

— ^S's. 20, 79 — Person not a member of 
the zamindari body ejects a transferee from 
.an occupancy tenant at his own risk. AIR 
1922 All. 277= 4 IJ P L R (A) 87=66 I C 529 
— S. 20 — ^Revenue Courts will presume 
the entries as to proprietary titles in revenue 
•papers to be correct, It may be rebutted by 
a separate suit, in Civil Court, but so far as 
the Revenue Court is concerned, it cannot 
•go behind :the entry, receive evidence and 
itself try the proprietary questions. SAL 
' ‘ ' ■ 'J 1025 F8, 

^ — S. 20 — ^Insolvency Court cannot deal 

with occupancy holding under the Act. 
AIR1921A1L 13=43A510=19ALJ439 (P B) 

=62 I C 897 


AGM TENANCY ACT { 2 0F IfW ) (Conti.) 

—8. 20-PerRonai Covenant as to avoid 
'■ usufTuctuary mortgage is unenforceable. 

■ A I R 1922 All 134=21) A L J 318=44 A 48& 

=67 I C 792. 

.•r-Ss. 20 and 3! -Land-holder has m 
against the tnxnsferee all the rights possessed 
by the transferor in case the latter dies 
without leaving any heirs. AIR 1924 All 

841=78 I C 53! 

— Ss. 20 (2), 25 (1)-, Lessee of an occu- 
pancy holding, without notice of mortgage, 
suing mortgagee for possession, ^ is not. 
entilted to possession without having 
the mortgjxge-money. Iti A L J 137=43 I C 

514=40 A 228 

— S. 20-Mortgage of occupancy hoirling- 
being void, mortgagor is entitled to get 
back possession on payment of nxortgago 
money. 16 A L J 747=47 I C 852. 

— S. 20 —Occupancy tenint cannot sue 
for possession without returning mortgage 
money. But once ejected, the mortgagee 
cannot recover possession. A I B 1924 All 

710=78 I C 539. 

— S. 20 — Occupancy tenant can sue to 
eject mortgagee in possession after payment 
of mortgage money. A I B 1923 All 191=79 

I C 232. 

— S. 20-The Usufructuary motgagec of 
zemindari and sir land cannot continue to- 
hold the property as mortgagee of the ex- 
proprietary tenancy after sale of the zamin- 
dari and sir, and is liable to be ejecto<l. 9 

ind'^Cas 55L 

— S. 20—* Submortgagee is entitled to 
recover the money from tixe mortgagee. 19^ 
I C 745=35 A 405. 

— S. 20 — Fresh delivery of possas.siciii 
is not necessary in the case of reiinqixish- 
ment of exprietary teiiancy in favour of 
person already in possession. A I R 1923 
Ail 113=72 I C 1024. 

Ss. 20, 21 -An occupancy tenant can- 
not transfer his i interest to his landlord 
except by relinquishment Thus a mortgage 
by him in favour of landlord is void. (1912) 
10 A L J 176=16 I C 181. 

— S. 20“Occupancy tenant- Mortgagor 
relinquishing in favoxir of the zaroinder, is 
a transfer of the right of redeniption. 64 

I C 418 

— S, 20-Surrender of occupancy holding 
by tenant-mortgagor to zamindar-zaxxiiudar 
can redeem A I R 1923 All 263 ll)=2l A 
L J 120=73 I C 6$!. 

— S. 20-Occupancy holding-Mortgage 
with possession before the Act’^ermanent 
lease of the same property obtained from 
the landlord-Transferee of the lessee is 
entitled to redeem the mortgage AIR. 

' 1923 All 140=20 A L J 976=76 I C 862 

— S, 20-Equity of redemption can Im 
given in gift AIR 1925 All 358=23 A L J 
201-47 All 424=86 I C 741 
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— S, 20 (2)-Exproprietary tenant cannot 
, mortgage equity of redemption of existing 
mortgage ofj^ir plots. AIR 1928 Ail 5905:L 
R9 A 237 Rev=Ind Rul (1929) All 670 

=116 I C 878 

— S. 20-Iiierest of expropriefcary tenant 
ds not transferable 96 P R 1914=212 P L R 
1914=13 P W R 1914=24 I C 630 
— Ss, 20, 83- Transfer of exproxmietory 
rights being unlawful suit for damages for 
failure to deliver possession does not lie 
(1911) 11 I C 17=8 A L J 826=33 A 695 
.—S'. 20-If a tenancy has not been 

transferred in the way laid down s. 20 
(2) it can .not bo bequeathed. AIR 1927 All 
6o2=L R 8 A 2G1 RevzlOl I C 237 
— S, 20- Where au occupancy tenancy 
was acquired by a member of a joint Hindu 
family, his throwing of the profits of the 
Tenancy into the common stock would not 
make the tenancy a part of the assets of 
the joint family otherwise it would amount 
to Court sanctioning transfer otherwise 
than under s. 20. 40 All 314=16 A L J 225 

=44 1 C 717 

— S, 20- Occupancy holding cannot be 
sold in execution of aiiv decree AIR 1921 
All 118=43 A 547=19 A * L J 473 (F B)=63 I 

C 264 

— S. 20 (3)-Transfer does not include 
appointment .'of Receiver in execution 
proceedings againts thekadar to collect 
arrears of rent and utilse them. AIR 
1925 All 72=46= A 924=81 I C 74h 
— S, 20 (2) -Where on occupancy hold- 
ing and an appurtenant -house were mort- 
.gaged^ it was held that neither could be 
■sold in execution of a decree under the 
mortgage. 33 All 136=8 A L J 190=9 I C 931 
— Ss. 20, 21-House in town belonging 
•to the occupancy tenant ia transferable 
and can be sold for mortgage or other 
decree unless 3 ;>roved to be appurtenant to 
ihe holding. 45 I C 546, 

— S. 20 ( 2 )-Exproprietary holdings 
cannot be sold in execution of a decree. 
A. purchaser cannot recover possession of 
"the lands or of the trees on the pdot. 41 All 
346=17 A L J 302=50 I C 430, 
— S, 20 ( 6 )-Trees on exproprietary 
holding are not liable to attachment and 
.sale, 54 I C 805. 

— S. 20-Decree-holder against perma- 
nent lessee can attach and sell trees stand- 
ing on the land. 57 I C 198=2 U P L R (A) 

283. 

— S. 20-Mango trees planted presum- 
ablly with landlord’s consent on occupancy 
iioldiug are not transferable. AIR 1923 
AU 340=75 I C 655. 
— S. 20 — Transfer does not include will, 

I R 1924 All 508=5 L R 5 A 179 (civ) 

=84 I C 669. 

‘ ’ — Ss, 20, 21 — Do net fori id or prohibit 

41 (\j 
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transfer but only declare it to be void. A I 
R 1930 All l=(i930) A L J 45=rnd. Rul 1910 
All 328=122 I C 872=52 A 338. 
— S, 20 — Zami Ildar and tenanat cannot 
by agreement override:the provisions of s. 20 
AIR 1925 All 63=82 I C 289 
— S. 20 — Landlord may create heritable 
and transferable tenancy. AIR 1930 AU 
315=14 R D 350=Ind Rul (1930) All 916 

=127 I C 516. 

•— S. 20 (2) — Mortgage of occupancy hol- 
ding is not unioAvfuI but merely inoperative 
-Mortgage of such holding along with other 
property- Other property becomes liable for 
whole, debt' AIR 1929 AU 394=L R 10 A 
269 RevrIud Rul (1929) All 1033=119 ! C 505 
— S. 20 (3) — Same meaning is to be 
applied to the word “ transferable ” in cl, (3) 
as in cl (2). AIR 1926 AU 432=48 A 385= 
24 A L J 489=95 I C 1048. 
— S 20 (3)- Apart from s. (20) (3) there 
is no bar to the creation of a tenancy 
heritable and transferable, ISTo particular 
mode of expression is required. Act of 
1901 does not effect transferability of such 
tenancies created before 1901. AIR 1931 
AU 534=(1931) A L J 432=15 R D 451=Ind 
Rul (1931) AU 092=133 I C 532. 
— S. 20 (3) A landlord can create a 
heritable and transferable tenancy by ex- 
ecuting registered lease in grantee’s favour 
AIR 1931 AU 534=15 R D^451=1931 A L J 
432=Ind Rul (1931) All 692=133 I C 532‘ 
— S 20 (3) Interest of a thekadar is 
heritable but not transferable unless there is 
provision to the countrary. AIR 1926 All 
432=48 A 385-24 A L J- 489=95 I C 1048 
— S. 20-Interest of a thekadar is not 
transferable 82 I C 289=A I R 1925 AU 63 
— S 20 (3)-Interest of a permanent 
lessee is not transferable though so stated 
in the lease A I R (1929) AU i>12= L R 10 
A 360 Rev=Ind Rul (1929) AU 879=118 

IC527 

See to the same effect 93 I C 1005 

=A I R 1926 All 412 

— S21-The mortgage of a cultivatory 
holding is void but if created the party 
benefited thereby must restitute the benefit 

SAL J 931. 

20 (3)-Express condition in lease 
make it transferable. AH R 1925 Ail 580=47 
A 589; 23 A L J 409=88 I C 224. 

, — S. 21 (2)-Mortgage before the xlct; 
mortgage .obtaining decree for possession 
after the Act is entitled to possession, 37 
AU 278=13 A L J 300=28 I C 278. 
— S. 21 -Mortgage cx^eated befoi'e . the • 
Act, ’but mortgagee enteiing possession 
after the Act, is governed by the Act. So 
if the mortgagee is dispossessed he connot 
recover possession because in an invalid 
transaction the position of one in possession 
is stronger and prevails. 32 I C 59J, 
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— S. 21«Zamindar accepting rent from i 
the mortgagee; tenant relinquishing, the j 
mortgagee becomes mere tenant of the i 
zamindar liable to be ejected by him. 30 I 0 

70 i 

— S. 21-Validity of mortgage of occu- , 
pancy holding-surrender of holding if , 
affects rights of the mortgagor. 39 All 180 ! 

■ s:15 AL J' 47539 IC 85, i 

— S. 21—Tenant pluiting trees on ^ 
waste land of the village has no right to sell ■ 
them. 25 I C 152, ; 

— S. 21 — Mandidhari rights are no ' 
higher than occupancy rights. The fact that 
the holder of the former himself caltivates 
makes no difference, 1 U P L R 10=:52 I C 238. 

— S, 2*2— Chelas can succeed to sir land 
as succession to sir land is governed by. 
Hindu Law. not by 8. 22, L R 4 A 210 (Rev.) 

— S. 22— E veil an interest in part of a 
holding is goverened by s. 22, 62 I C 103=2 
U P L R (A) 417. 

— S. 22— Succession to tenant of a joint 
occupancy holding in separate possession of 
a specific plot is not governed by s, 22, but 
goes to the co-owners sharing in the culti 
vation. 16 A L J 450= 45 I C 387. 

— S. 22-Sous of pre-deceased son are 
entitled to succeed along with surviving 
‘sons to the tenancy rights of the deceased. 

AIR 1925 All 786=87 I C 668. 

— Ss. 22, 14-Grove being not land held 
for on agricultural purpose, s, 22 does not 
govern succession to such land, and Civil 
Courts have jurisdiction over it. 12 A L J 

1080=25 I C 169. 


ssioti to ber would be govornrd by s 29. A 
I R 192*2 mi 31=44 A 376=20 A L J IHl 

IIA6SIC824. 

— S. 22— Widow holds separately. She 
cannot lie a cosharer with husbamr.s relations 
even with zamindar^s consent 2 U P L 

E (B R) 16 

— S. 22— A Hindu widow, entitled to 
her husband’s occupancy holding before thv. 
Act, dying after Um Act, would pass succe- 
ssion to husband’H brother, though he was 
i not a sliaret? in cultivation, I i 3 A 285 (Rev) 

; — S. 22 — Widow continuing in eultiva-* 

j tion after husband’s death acquires occupancy 
i rights but forfeits them oii re-rnarringe. 

: L R 4 A 259 (Rev) 

1 ' — S. 22 — Joint intefest in exproprie- 

j tary rights would accrue to co-whiows «ell- 
I ing their proprietary rights, L R 3 A 61 (Rev)- 

— Ss, 22, 82 — Interest of a Maliomedan 
widow' succeeding to her husband is limited 
liable to come to an end on her death or 
re-marriage. She cannot, therefore, relin- 
quish to th( prejudice of the reversioner. 

9 I C 894 

— Ss. 22 and 58 — Muhomedan widow 
succeeding to the occupancy holding of ber 
husband before the Act does not forfeit her 
rights on re-marriage. L R 3 A 311 (Rev) 

— S, 22 — A Jat widow who succeeded to 
the holding of her husband while the Rent 
Act of 1881 was in force, would not lose by 
re-marriage her life-interest in the holding. 

19 I C 399 

— S. 22— Widow loses her interest on. 
re*marriage. B. 2 of Act XY of lH5r> does 


— S, 22 — Service tenure devolves under J^pply to the interpretation of present 
ordinary Hindu Law Mere fact of a denial section. 32 IC 801=42 C 1135 


of liability to render service by rent-free 
gmutee would not disentitle him to a dhcree 


— S, 22' — A joint Hindu family holding, 
the tenure, death of one member does not - 


for possession, provided the right was osta- entitle the widows to succeed as under s. 22, 


blished. 13 A L J 150=27 I C 720. 
— S. 22-Devolution under s. 22 does 
not take place merely on death of one of 
the Hindu coparceners. 93 I C 98 (A) 
— S. 22=Devolution of interest of a 
joint holding is governed by s. 22 2 U P L 
R (A) 417=62 ! C 103 
— S, 22-Succession to Hindu female in 
possession of occupancy tenancy as such is 
governed by Hindu Law, as s. 22 does not 
provide for such a case 38 All 197=14 A L 
• ‘ . ' J 127:^2 10 771 

— S, 22-A female absolute owner can : 
create a mortgage and the mortgagee is en- 
titled to possession as against husbands heirs 
AIR 19*25 All 420=47 A 600=23 A L J 368 
^ • i88lG2>90 

22-Widow of an occupancy teuAnb 
before 1873 remaining In possesion ^ 
for 1*2 ^ years and acquiring holding, .ip 5 
'right ' can mak^ ; a valid t; pnd ' ifece- 


Tenure devolves on the remaining members. 

42 All 668=18A L J 769= 57 1 C 272' 
— B. 22 — A boy adopted intf> another 
family ceases to be a lineal decendant of “ 
his natural father. Thus he cannot succeed 
to his natural brother in x>referenee to the 
latter’s illegitimate son.37 All 7=12 A L 
J 1231=27 I C 34 - 

— S, 22 — Persona! law of the parties, 
cannot affect the provisions of s. ‘22. (rrand- 
sons are “male lineal descendants” and may 
be granted a decree for joint possession, 
(1912) 9 A L d 488=14 I C 181=34 A 419^' 
— S. 2*2 — The words “shall devolve” 
mean tenants cannot alter by will or other 
testamentary disposition the line of inheri-- 
tance .prescribed by the section, 13 R D" 

IBS^L'B 10 A 75 Rev.sriil 1 C 718 

|2-yGuardian looking after minor 
tenant s cultivation is deemed to be sharing 
I tip cultivation. , 47 P W B 1916=32 I C 9 1 6-- 
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— S. 22 — In the case of owner dying 
before, and his widow dying after the Act, 
iihe collaterals who were not in joiiit culti> 
vatioii with him could not succeed after the 
widow, 26 1 C 23 

— S, 22 —Illegitimate sons of sudras 
can succeed. L R 4 All 141 (Rev) 

— S. 22 — Illegitimate sons of an occu- 
pancy-tenant, who was not a Sudra, and 
who also alleged that they were his cb elas, 
were not entitled to succeed in either 
capacity. 8 A L J 73! 

— S, 22— ‘'Male lineal descendant” in- 
cludes an illegitimate son of a sudra. AIR 
(1927) All 410=100 I C 650 
— S. 22 — A distant collatend v/ho shared 
in cultivation cannot succeed when a nearer 
collateral is alive but who cannot succeed 
because he did not. share in cultivation. 

‘ _ a9>I C4I7 

— S. 22-^There is no indication as to 
‘P reference over of near, descendants over 
the remote ones, A I R 1925 * All 786=87 

I C 668 

— S 22 — Collateral not sharing in culti. 
wation with deceased is not preferred, to 
collateral in possession. AIR 19B0 All 
518=L R 11 A 41 (Rev)=14 R D 117=Ind 
Rul (1990) Ail 885=127 ! C 42! 
— S. 22— Sharing in oultivatirn amounts 
to sharing in whole khata. ! U P L R 

(B R) 44 

— S. 22 (b) (c) — If the heir entitled to 
under s. 22 be living, a collateral cannot 
succeed even though sharing in cultivation. 

2 1) P L R (B R) 23 
— S. 22 — There can be no sharing in 

cultivation during sub-lease. L R I A 137 
— S. 22 (e)— Grandfather’s brother’s 
son can succeed whether the guardian of a 
minor shared in his cultivation depends on 
whether the agricultural stock of the gurdian 
was pooled and the cultivation of the two 
holdings carried on jointly. 3 .U P LR 

(B R) 77 

_ — S. 22 — Sharing in cultivation does 
■pot include helping in cultivation during 
.illness; and stronger proof is necessary in 
cases of persons having separate holdings. 

3 U P L R (B R) 85 
^ — S. 22— Mother or father sharing in 

cultivation is not sufficient for sou to 
succeed. L R 2 A 210 (Rev) ' 

— S. 22“Daughter’s sou !iot sharing in 
cultivation cannot succeed. L R 3 A 353 (Rev) 
— S. 22-Persou cultivating on behalf 
of another cannot be said to share in 
cultivation. 4 U P L R (B R) 51=L R 3 A 

359 (Rev) 
Contra: 32 I C 916, 
— S. 22-Collat3ral sharing in cultiva- 
tion through agent is not entitled to succeed. 

L R 3 A 408 (Rev) 


I AGRA TENANCY ACT (2 OF 1901) (Contd) 

I — S. 22 -N o collateral can su cceed who 

did not -share in the cultivation. L R 4 A 
I . (Rev) 

— S. 22-Cosharing with widow having 
only a life tenure is not sufficient. Joint 
living and cultivation with the last male 
owner must be proved. L R 4 A 234 (Rev) 
— S. 22-Sub-letting is no sh^-ring in 
cultivation and as such a daughter’s son or 
a collateral is not entitled to succeed to 
exproprietary tenancy. AIR 1923 All 451 
=L R 5 A 21 Rev. See also AIR 1923 All 
18=70 Irid Cas 820=73 ! C 1030. 
— S. 22‘-Teuancy in possession of 
mcrtgagee at the time of tenant’s death— 
Prospective heir of the tenant can be said 
to have share in cultivation, AIR 1925 
All 794=85 1 C 690 
— S, 22-“Sharing in cultivation” does 
not necessarily mean actual ploughing. A I 
R 192G All 465=94 I C 190 
— S. 22- Sharing in the cultivation of 
any part of the .holding is sufficient. 29 I 

C 320 

— S, 22-A share in cultivation means 
any share : up to the entire cultivation ot 
the holding. 13 A L J (Rev) 9=29 I C 427 
— S. 22 -Petty work by a boy of 8 or 9 
is not “sharing in cultivation”. 1 U P L 
R (B R) 36=54 I C 285 
— S. 22- Where the cultivation is per- 
sonal the sharing must be personal, but* 
where a member of an {Agriculturist family 
attempting to eke out resources of the 
family by some extra work away from 
home does not cease to “share in the culti- 
vation” 29 I G 22=8 S L R 329 

— S. 22 (c)-Cosharing in cultivation 
by collateral must be with the principal 
tenant not with the latter’s widow. Co- 
I sharing in cultivation of part of the hold, - 
i ing is sufficient. 57 I C 51 

I — B. 22-Finding, based on assumptions, 

I as to joiiitness of cultivation caruot be 
I sustained. 2 U P L R (B R) 88. 

I — S. 22 (c)-Assisting in cultivation is 
* “sharing in cultivation”. 1 U P L 4=52 I C 
; 185 (BR) 

I — S. 22-Mere admission of a stranger 

I does not amount to transfer. 2 U P L R 
! (B R) 92=60 I C 250 

— S. 22 — S. 22 does not apply to succe- 
ssion to tenancies under a lease executed 
before 1873. In such a case the terms of 
the lease govern the succession, L R 2 A 

in (Rev) 

— S. 22-S, 2 preserves the rights of 
suceession acquired under the old Act. 

32 I C 767 

— S. 22-Succession to tenant dyin^ 
before the imw Act is governed by the 
old Act. AIR 1922 All 84=44 A 327; 20 
A li J 163=S5 I C 5J7 
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— -S. 22-Bangbter does not succeed 

after widow. L R I A 141 (Rev) 

— S. 2’2-I)augbter succeeding wnile the 
Bent Act of 1881 was in force is a full 
tenant as such her son was entitled to 
succeed her. 23 I C 100 

— S. 22-Maie occupancy tenant dying 
before the new Act-Succession by widow- 
widow dying after the new Act — Brother’s 
right to succeed without proving share in 
cultivation. 29 ! C 548 

— S. 22-Last male occupancy tenant 

dying before, and his widow dying after the 
Tenancy Act. In such a case the old Act 
would apply under which daughter’s sons 
could succeed without sharing in cultivation. 

30 I e 804 

S. 22-Daughter’B son being not a coll- 
ateral he need not share cultivation with 
the grandfather to inherit the holding; 
under the old Bent Act. Bight of reversion 
already vested in him at the death of the 
grandfather is not affected by the introdu- 
ction of the new Act. 33 I C 330 

— S. 22 (c)-'If the occupancy tenant 
died before the new Act, his brother would 
succeed on the death of the former’s I 
widow, irrespective of whether or not he 
shared in cultivation. 1 U P L 30=53 I C 

85 (B R) 

. — -S. 22— Exprietary rights, acquired 
by two persons in full right, would survive 
to one of them on the other dying without 
heirs. 31 ! C 864 

— S. 22— Where an occiipaney tenant 
died before the Act leaving two daughters, 
one indigent and the other rich, and was 
Suceeded by the former, held that the rich 
daughter was. entitled to inherit upon the 
death of the indigent thuighter, in preference 
to the latter’s son. 7 A L J 293=5 Ind. Gas, 384 

=32 A 314. 

— S. 22-Occupancy tenant dying before 
the Act. His widow dying after the Act 
The daughter cannot succeed after the 
widow, if the right is not vested in her at 
the death of the last full tenant. 20 I C 7 
See Contra: 30 1 0 215 

^ — S. 22— In a case where old Act 
applies, a daughter is entitled to succeed 
as against brothers and nephews. 37 All 

658=13 A L J 947=30 I C 215 
— S. 22 — An uncle cultivating jointly 
with nephew inherits on the latter’s death 

29 I C 9 

— S. 22 — Uncle sharing in cultivation 
with nephew succeeds the latter ( Per- 
campbell J M Contra). 29 I C 409 

, 22— Thakedar is any person who 

noids a tenure created by the act of zamin- 
dar A Zaxnindar can create subordinate 
rights of any character e, g, to allow SBCcer 
^lon according to Hindu Law. 29 I C 649. 
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— Bs. 23, to 30, and 57 (b)— Defts hokL 
ing land as bataur inauraHi and the lease 
money being sulriect to revision at settle- 
ment* Held, the lease was permanent 
heritable and as such ex<iinpt from the 
provisions ()f ss. 24 bs 30. 33 I C 524- 

— B. 22 — Two persons jcnntly cultiva- 
ting, one is entitled to redeem t!ie mort- 
gage of the portion created by tlm other. 

A I B 1924 All 147=74 I C 75$ 
— S. 22-y-LaiKl reverts^ to the laniliorcl 
on tenant dying without heir.'-.btd the Land- 
lord is not liable for the debts of the 
deceased. A. I E 1923 All 374=7$ I C 621 
— B. 22 — SfuiH and grandson's are efpia- 
lly entitled to tmter their names iii piace 
of the deceased temud. 3 L 1^ L R (B R) 78 
—B. 22— There is suriivorship tiwoiig 
cotenants, though the rule is modilied In' 
contract Act ss. 42 and 45 AIK I93tl Ail. 
350=L B 11 A 90 nev=(l93il) A L J 8U 
=IiKl Bui. (1930) All 228=122 I C 494 
— B. 22 — Two persons. becoming expro- 
prietary tenants, the tenancy reverts to 
the other on the death of one without heirs.. 

31 I C 864 

— S. 22 — Sale reserving permanent te- 
nancy right creates ordinary tenancy govern- 
ed by s. 20. I U P L E (B E) 4$- 

— S. 22 — Successors-in-interest tannot 
redeem a mortgage elfected by tenant. 2 U 
■p L B (A) 417=62 I C 103 
— Bs. 23 to 30 — Apply to thakedars m • 
they are tenants. A 1 H 1923 All 500=74 I C 
971=5 LEA Rev. 28. 

^ — Ss. 24, 25 — There in no Hub-leiise 
where nothing is agreed to bo paid in casli 
or kind. A 1 B 1927 All hnl- 49 A H29 
=25 A L J U33=L B 8 A 139 lUv. 

= l«2 I C 20$' 
— Ss. 24, 25 — There is no sub lease 
where occupancj' land is granted h)r a fixed 
term in coiusideration of discharging <Jei)ts. 
Such transactioii is usufructary mortgage 
falling entirely within T. P. Act, s. i"' H. A 
I B 1927 All 567=49 A 820=25 A L J 6:i3= 
L R B A 139 Eev.=l02 I C 205’ 
— S. 24 — Bealisatioit of whole money 
before occupation by sub-tenant prevents 
a sub-lease. A I B 1927 All 785=102 I C 
809=8 IRA (lev) 2! 4. 
— Bs. 25, 31 — Sub-lease by occu])ancy 
tenant for more than 5 years uinder the Act 
of 1881 is valid. Even assuming sitch .sub- 
lease to come under the Act of liK)l, s. 31 of 
that Act makes such sub-lease voidable bv 
the landlord, but not void A W (1905) 53 
^ ' =2 A I J 156. 

— Ss. 2.5 — Where the sub-letthig is from 
jeari to year fer over 5 years, each sub— 
leltittg contravenes, s. 25. 30 I C 770. 

— B. 25 — ’A sub-lease contravening s. 2t5 
IS mieuforceabie A 1 1923 AIL 453=L E 5 A 31 
• ‘ Be^=73iC98L 
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— S. 25 (4) — Occupancy tenancy held 
by raales; females and minors sublet in the 
life-time of the minors and females and 
again sub-let after their death but within 2 
years of the former sub-letting — The sub- 
lease was held lilegaL L R 3 A $3 (Rev.) 

— S. 25 (4)--Exproprietary tenancy 
held jointly by members of both sexes sub- 
let for more than five years. Tenants were 
held liable to ejectment L R 3 A 272 (Rev.) 

— S. 25 (4) — One of the joint tenants 
being a female does not make it a female 
tenancy, 1 U P L R 7=52 I C 178 (B R.) 

— S, 25 — A bond was executed in favour 
of certain person. On the next day a sub — 
lease to son for 5 years at annual rental was 
created. Held, the sub-lease was not 
within s. 25 L R 3 A 505 (Rev.) 

— S. 25 — Suit between the occupancy 
tenant and his shikmi is not affeetd by a 
,sub-lease for more than 5 years. L R 4 A 

340 (Rev.) 

— S. 25 — Where the two transactions-a 
lease of occupancy holding for 5 years, and 
an arrangement to appropriate rent in lieu 
-of hiterest on a lovm-were distinct it was 
held not to be a usufructuary mortgage A 

I K 1030 Ail 375= (1930) A L J 332=L R 

II A 40 Rev=Ind Rul (1930) All 889=127 

I C 425. 

— g. 28 — A perpetual lease by a widow 
having only life interest is not binding on 
the landholder after her death 29 I C 23, 

— S. 28 — Sub-lease by widow with 
right until death or re-marriage is valid to 
that extent only. L R I A 149 (Rev.) 

— S. 28 — A lease by a female exproprie- 
tary or occuj)ancy tenant in har own right 
is binding on the iandloi*d even though her 
interest ends before the exihry of the lease. 

32 I C 713. 

— S. 28 — Quaere-whether a permanent 
lease by an exproprietary tenant is binding 
on the landholder. 32 I C 857. 

— S. 28— Extinction of exproprietary 
rights makes the sub-lessee lessee of the 
landholder. Period towards accrual of occ- 
pancy right begins after the lease expires. 

L R 2 A 185 (Rev.) 

— S. 28— does not apply to sub-letting 
by sir holder. L R 3 A 44 (Rev.) 

— S. 28— Death of occupancy tenant 
terminates the sub-lease, L R 3 A*^101 (Rev.) 

— S. 28, 57 (a)— Occupancy rights are 
coextensive with interest of usufrutuary 
mortgagee or sub-lessee of occupancy holding 
AIR 1930 All 352=(1930) A L J 599=Iud 
Rul (1930) All 842=126 ! C 362. 

— Ss. 30 and 111- A -Where an occupancy 
tenant is wrongly entered in Record of 
Rights as raiyat at fixed rate, the landlord 
can sue for enhancement of rent undr s. 30 
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without gefcing the entry declared wrong, 2’ 
P L J 124=1 P L W 434=(1917) Pat 108=39 - 

I C 85.. 

— S. 31 — Occupancy holding-illegal - 
transfer by tenant-Suit to eject in Civtl. 
Court barred. 13 AL J 49=26 I C 419. 

— Ss. 31. 34 — Exproprietary tenant not 
suing within 6 months of his dis-possessioii. 
loses his rights. 30 1 ,C 8 1 1 . 

— S. 31 (2) — applies to a suit (a) for- 
the cancellation of the transfer, rr (b) for 
the ejectment of the tenant together withi 
the transferee, or (c) for both the reliefs (a)' 
and (b). In case (b) above, it is only if the 
object of the suit is to terminate the tenancy 
and , to eject the tenant and ins transfrec 
that S. 3i (2) can apply. The ajectment of: 
the transfree, assuming he is only a tres- 
passer, will not necessarily imply, extingui- 
shment of the right of the tenant. 1932 A 1 m 
"J 537=16 R D 429=13 L R 2G6 (Bev)=139 I 
G 346=1 R 1932 A 558=A I R 1932 A 473= A. 

L R 1932 A 854.. 

— 31 (2)— Limitation for a suit for 
ejectment on the ground of illegal sub-ietting* 
is one year. When there are several acts 
of illegal sub-letting, a fresh cause of aciioir 
will arise in respect of cash successive act. 

L R 3 A 329 (Rev.) 

— S, 31 — Landlord must get a sub-lease 
declared void within one year of the trans- 
fer. A I R 1923 All 401.. 

— Ss. 31, 20 — Although a landholder- 
cannot challenge a transfer after limitaiion,. 
he has as against the transferee all the 
rights of the transferor on the latter dying 
without heirs. AIR 1924 All 841=78 L 

C 531. 

— S. 31 — does not apply to a mortgage 
of occupancy holding executed before the 
Act. 31 I C 456. 

— Ss. 31, 25 and 57 (d)— S. 31 applies, 
even to sub-lease in contravention of Act. 

L R 4 A 182 (Rev.)- 

— S. 32 — Civil Court can entertain 
suit for partition of joint family which, 
might include an occupancy holding. But 
that the Court could give the occ. "holding 
to one party taking from that party equiva- 
lent in vtilue or a simple decree that the 
parties were entitle jointly to the holding. 

36 All 461=12 A L J 696=24 1 C235,. 

— S. 32 — Suit for possession of a por- 
tion of a holding lies. All that s. 32 lays* 
down is that no court will entertain a suit 
for splitting up of a holding or distribution 
of the rents. 37 All 666=13 A -L J 919=30 

I C 89. 

— S. 32 (2)-Where holding is divided 
among co tenants, a suit for possession of 
specific plots lies against cotenants, but 
nota<^ainst landlord. AIR 1925 All 53 

=80 ! C 941 
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S. 32-A suit for possession^ of a 
portion of an occupancy holdinj? is not 
.maintainable. A I B 1020 All 14()=S9 I C 19 
— S. 32- Where one cosharer is^ Kept 
‘Out of possession by Co-tenants, suit by 
;him for profits or damages is not barred 
A I E 1925 Ail 097=87 ! C 782 
—S. 82- does not apply to a suit ^ to 
recover a fractional share in holding 
.against a person in lawful possession. A I 
E 1924 All 304=73 1 C 462 
— S. 32-Suit for ejectment Cannot be 
■dismissed on the ground that all co-sharers 
under a bona fide division of a holding are 
not made parties. I R 4 A 195 (Rev) 

— Ss. 33, 34-A tenant in xwesession 
under an agreement to pay rent is not 
. affected by s 34, but is liable to pay the rent 
.agreed upon, under s 33. 51 I C 15 

— Ss. 34 and 63-It is within the com- 
petence of the landholder to treat a person 
•occupying land without his consent as a 
non-occupancy tenant and to sue for his 
•ejectment in the Ee venue Court, A person 
■occupying land without the consent of the 
landlord is a person who enters in possession 
without the express consent of the landlord 
and without any previous arrangement with 
him. 1932 A L J 606=16 E D 450=13 L E 
f225 :{Bev.)=r E 1932 A 444=138 [ C 552= 
AIR 1932 A G43(64fi)=A L R 1932 A 1008 
' — -S, 34-Suit under s 34 is not subject 

■to any period of limitation. I TJ P L E 18 
=52 I C 469 (B R) 
— S, 34-Suit under-No limitation is 
■prescribed. I XT P I E 18=52 I C 469 
— S 34-Tenant holding with consent 
'Of zemindar does not come under s 34 

10 I C 224 

— S. 34-does not apply to person 
'Coming into ocenpation with the landlord’s 
'Consent- A I E 1925 All 812 =87 I C 590 

— ^S. 34- Cultivation to the Knowledge 
'Of zatnindar does not amount to con-sent 
A squatter treated as tenancy can-not count 
period of prior cultivation for accrual of 
■occupancy rights. L R 3 A 7 (Rev) 

^ce also L E 3 A 6 (Ee\%) 
— S. 34-applies to land held without 
L R I A 23 (Rev.) 
y-S. 34- An owner of equity of redemp- 
tion is not necessarily a person occupying 
■with consent of the landlord and therefore 
the usufructuary mortgagee is entitled to 
^jeet such owner. 40 All 300=16 A L J 249 

=44 I C 919 

— S. 34 -tenant is presumed to be 
holding without consent of landlord, till 
he begins to pay rent, i c 486 

34-Possession of land by defi 
without consent of the owner entitles the 
■owner to the rent for the period, ll A L 
J 377=20 I C m 


34- Possession . of , land without, 
-consent of the owner entitles the owner to 
sue for rent eveti though the defi were not 
'in' poBsessioii at the date of the Ruit. 35 
All 512=11 A ;L j 786 =20 I C 892 (P B) 

■ ■ — Ss. 34, 9f)-Rent muRt have l>een 
■agreed upon or fixed by «mrt for a right 
of -suit to arise. Thera is lui difference on 
■this Tioint between the old and the ihov Acts. 

8 A L J 1087=12 I C 180 
.■’■■ — B. 34-Caiise of action for rent juidcr 
s. 34 is not part of the cause of act ion to 
recover possession and therefofc not t'aiTed 
by.O 2, r 2 of c p c. 35 All 512=11 A h J 
786=20 iC 892 {f B) 
-B. 34- Agreement tio pay rent i)T assess- 
ment by Court is essential b)r a suit for 
rent bv thakedars. A I R 1923 All 4M2 

=75 I C 596 

— S. 34-Eent-freo tenant cannot be 
ejected under s 34* 2bPLI(Bi)ll9 
— B, 34-HeId that non-payment of rent 
for 26 years, 12 of which ^ had expired 
before the Act would not erttiilo the persnn 
to occupancy rights. 29 | C 2B5 

—S. 34-Landlord may bring a suit f tr 
ejectment ill a civil court’ without ciaimin'i- 
or receiving rent, as the relationship of 
landlord and tenant commeimes otdy after 
rent has been pai<l or assessed. 17 "A L J 

646=59 I C 734 
— S. 34-Occupancy teiiancy %vithonfc 
payment of rent for a long |)erh>d is mi 
defence. I R 3 A 157 (Rev) 

— S. 34-OccujKincy right accrues oiily 
after payment of rent. A I E 11^26 All 678 

=96 i C 187 

— B. 34-Eent fixed by compromise 
between mortgagee proprietors in possi'-^sion 
as lessee can be recovered by aiudioji 
purchasers of proprietary interest after tlie 
mortgage is redeemed. A I E 1927 All 1(?9 

=98 1 € 146 

— B. 34-If a mortgagee enters tluj land 
after dispossession, he can be ejected as ;i 
trespasser. 2 L P L E 65=57 I C 8 (B R) 
— B. 34-Bxpress contract is necessary 
for a right of re-entry. 2 U P L 1 (B i'dtd 
— S. 34-High Court canijot entcrn-iin 
an appeal against the order of nMjnnd 
passed by District Judge. I R 2 A 55 (Rev) 
— B. 34-applies to eject trespasser ag 
tenant. 2 U P L E (B E) 1)9=60 I C 238 
— S. 34- Suit by mortgagor for reciein|v 
tion, without showing when he reported the 
redemption, does not lie* 4 11 P L R {B R)46 
, — S. 34-do8S not apply to que^tiois of 

eivil nature* L E 3 A 137 (Bev)=4 li P I 

R (S R) 75 

— S. 34-Tenant encroaching upon fixed 
rate holding can be ejected. I R 4 A 189 (Rev) 
— S. 34-For an ejectment of a sub 
tenant, the zamindar should proceed ufxler 
L R 4 A III (Rev) 
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— Ss. 34, 177-M proprietary title is 
pleaded, appeal lies to district Court. A I 
K 1023 All 558=73 I C 584 

— S. 34 -applies to suit for recovery 
of rent by mortgagees from purchasers of 
the equity of redemption sold behind the 
back of the mortgagees AIR 1923 All 
347=21 A L J 331=L R 4 A 203 Rev 

=74 I C 286 

— S. 34-Ejectment suit-Failure to plead 
34 is not fatal-Persbii in occupation 
without land holder’s consent can te ejected 
as a non-occupancy tenant. AIR 1925 
All 210=82 1 C 651 
— Ss. 34 and 199 -Defendant can have 
question of proprietary right referred to 
Civil Court. AIR 1925 All 210=82 I C 651 
— Ss. 34, 4 (5)-If the plft*. be proved 
to be an occupancy tenant, in a suit for 
ejectment, the deft will be treated as 
tenant, unless he proves extinguishment of 
plaintiff’s right of occupancy. AIR 1927 
All 212=L R 8 A 67 Rev=99 I C 531 
— S. 34 — Tenant under s. 34 does not 
include a trespasser AIR 1927 All 720=L 
R 8 A 297=105 I C 878 
— S. 34 — Suit for rent against all defts. 
in possession of land. If one of them were 
to die the suit will be against the other 
without bringing on record the representa- 
tive of the deceased AIR 1928 All 555= 
L R 9 A 215 (Rev.)=Ind Rul (1929) All 

528=116 I C 96 
— Ss 34, 58, 79-Suit by tenant to eject 
some cosharers comes under ss. 34 and 58, 
and not s. 79 A I R 1930 All 398=(1930) A 
Jj J 634=Ind Rul (1930) All 453=124 I C 21. 

— Ss. 34 and 58-(3-rove is not land and 
s. 34 does not apply. 32 I C 395. 

— Ss. 34 and 58- Sowing of fodder crop 
would not alter a grove to agricultural 
bolding so as to render the occupant liable 
to ejectment. I U P L R 48=54 I C 626 (B R) 
— S 34— Grove is not altered into agri- 
cultural land by pasturing cattle on it 
2 U P L R (B R) U7. 
— S 34 — Grove-holder turning the land 
to cultivation may be treated as tenant liable 
to be ejected 2 IJ P L R 67=56 I C 980 (BR). 

See also : 2 U P L R (B R) 72. 

— S. 34 — Grove -holder cultivating the 
land after the trees are cut down can be 
treated as a tenant and ejected L R 2 A 36 (Rev) 
— S. 34 — Tenant with long occupation 
putting down grove -suit for ejectment -lies 
L R 3 A 160 (Rev.) 
— S. 34 -t- A pplies to land taken posse- 
ssion of being cultivated or allowed to remain 
fallow,, unless deft, sets up adverse title. 
I L R 2 A 156 Rev). 

— S. 34 — Person in possession for more 
than 12 years — Landlord may elect to treat 
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him as trespasser or a tenant AIR 1923'* 
All, 419=73 1 C 212. 
— S, 34 — Person acquiring title by ad- 
verse possession cannot be ejeciecl A I R. 

1929 All 211=L R 10 A 179 (cr.)=Jnd Rul. 

(1929) All 314=114 I C 890.. 
— Ss. 34, 156 — Occupation without con-- 
sent of the landlord or prescription for 12. 
years makes the person unassessable under- 
s 34 or 156, but not so if the period be less- 
than 12 years. AIR 1930 All 441=(1930) A. 
L J 1032=IndRul(1930)A11 683=l25 I C 475- 
— S. 35 Rent enhanced by oral agree- 
ment, if followed by payment, becomes -rent: 
previously payable” under s 35 33 I C 417... 

-Ss. 35, 41-Oral agreement not sufficient 
to enhance rent of an exproprietary or* 
occupancy tenant. AIR 1926 All 342=93 I C L 
— S. 35 — Registered agreement is essen- 
tial for variation in the rate or kind of rent. 

L R 3 A 279 (Rev)' 
— S. 35*—“ Sharing in cultivation 
would include assisting an old uncle A I R. 

1930 All 441=Ind Rul (1930) All 559=124- 

I C 559^ 

— S. 36 — Exproprietary rights can be- 
claimed by adverse possession. Sir retains- 
its as such in the hands of an adverse 
owner. 31 I C 89i. 

— S. 36 — Ex-proprietary rights arise 
from the date of the sale. Under s.'a6 (2> 
rent becomes payable from that date. 13 U 
P L B (B R) 94 (I). 
— S.36 —Usufructuary mortgage of sir — 
Contract to pay interest in case possession, 
not delivered-Mortgagee is entitled to 
interest on failure to get his name mutated 
or to have rent assessed AIR 1923 All 377’ 

. =71 I C 382. 
— S 36 — Section does not apply to suit, 
for recovery of value of fruits-‘Exact’ does- 
not cover the direct appropriation of produce 
on the spot. AIR 1924 All 125=45 A 725- 
=21 A L J 646 L R 4 A 331 (Rev)=74 1 C mi 
— Ss. 37 (b) and 43 — Where land is held 
under a compromise which provides that the 
tenant is to be the permanent lessee and is- 
to pay rent at a certain specified rate but 
is not given any proprietary right in the 
land, the tenant belongs to a class of persons 
covered by S 37 (b) A suit for enhancement 
of his rent, therefore, is maintainable under 
S. 43, 16 R D 273=13 L R 182 (Rev). 
— Ss. 37 and 121 — Occupancy holding — 
dispute as a regards quantity of share — suit 
for declaration and divison of tenancy — 
jurisdiction A L R 1933 A 16=1932 A L J 84t» 
— S 39 — Where a decree for enhance- 
ment did not mention the date of enhance- 
ment. Held that enhancement took effect, 
from date of appellate decree L R 2 A 

179 (Rev). 

— Ss40(3)44, 57 — Suit for declaration 
that deft has no interest in the holding 
lies- ill Civil Court - 63iC97 
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— Ss. 41, 43-~DismisHai' of a suit for 
-etihancement does not bar a fresh suit 

31 I C 866. 

-.-S 41-- Agreement to pay enhanced 
rent 4s viilid provided there has been no 
'legal enhancement within ten years of the 
agreement 10 I C 465 

-S. 41— Rent enhanced within ten years 
of legal enhancement by registered agree- 
ment can be recovered 31) All 318=15 A L J 
117=37 I C 1001 

— Ss, 41, 97— Agreement for enhjince- 
ment, if not registered, must be in writing 
and attested under s. 97 34 I C 369. 

— S- 41 — Agreement to enhance rent 
.must be registered AIR 1922 Ail 55 (2) 

70 I C 495. 

— Ss. 41, 35— Oral agreement is not 
•sufficient to enhance the rent of exproprietary 
or occupancy tenancy A I R 1926 All 342 

=93 I C I 

— Ss. 43, 49— Where rent has been 
fixed in perpetuity by an agreement, the 
;suit for enhancement lies under s. 49 and 
not under s 43 31 I C 459. 

— S. 43 (a) — In enhancement, of acco- 
unt must be made of exemplar area of 
•extent sufficient to make certain that the 
rates arrived at are really prevailing rates. 

31 I C 866 (U P B R) 

— S. 43— in a suit for enhancement 
'the tenants are entitled to demand that the 
• enquiry should conclusively show the rates 
prevalent, and the trial is not proper where 
there is nothing to show how the i*ates 
applied were obtained, or Avhat was the 
'exemplar area accepted or how the rates 
were worked out. 31 I C 889. 

— Ss. 43, 44 — Rents ciin only be en- 
hanced in accordance with prevailing rates; 
assessment of fair rates is unknown to the 
liaw. To find out prevailing rates is to take 
the ayei’age rate which can be calculated 
\rith reference to the area held at each rate 
-and not a mere arithmetical average of the 
various rates 1 XJ P L R 23=52 I C 405. 

— Ss 43 (a) 44 (a) Enquire as to rates- 
Yillages with land of similar quality in the 
same settlexaent circle can be considered. 

2 U P E.R (B E) 39=L R I A 87 (Rev) 

— S. 43 — Quaere-whether the land not 
recorded as occupancy can be taken into 
•consideration 4 U P L R (B R) 45=L R 

3 A 466 

— S 43 (1) (b) — In enhancement rise in 
:prices by competition rates should be oonsi- 
■^ered „ ^ , L R 4 A 48 (Rev) 

— 0.43 — Suit for enhancement of rent 
for one holding was paid in lump is not 
maintainable. The rent ., for that holding 
must first be determined. 32 I C 734 

— -S. 4^ Rise in prices can be estimated 
by comparing prices at the date of fixing 
rent ana date of suit. Exceptional prices 
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temporary con<iitiotm should not be consi- 
dered 2 CJ F L E 83=57 1 C SI6 (B R) 

— S.4 3A compromise with mukararldars 
will not bar a suit for enhancemcni by 
dhekadars. 4 U P L R 20 (ley). 

, — Bs. 43, 44— Betticnient Offifxjr can 
apply circle rates during settlement, but 
an Asst. Collector trying suit for enliuiice- 
inent catnmt do ho. Latter jnusi oxamifie 
exemplars of his (wn selection 4 U P I R 

(0 m 90. 

— 43 to 46— Recorded rent nnwl b 
decreed by Court except in case of clerical 
error. A t E 1924 All 429=46 A 316=22 A 
h J 2!2=L R 5 A 52 {Eey.)=78 I C 863 
— Bs. 47 and IT-Wlmre the parties com- 
promised as to enhancement of rcftf and 
dropped the ejectment prt>cecdingH, Imt tlio 
compromise was not made part of the 
decree and also was not registered, it was he'd 
that the compromise was inoperative 14 A 
h tl 57=34 I C 234, 

^ — S. 47-Frovisi0n in a lease for in- 
crease of rent in last year of the lease con- 
fers no right on the fenaiit to continue in 
possession after the expiry of the icase 
and s. 47 does not apply to such a caso, 
2 UP LR 36=56 1C 4S 
— S. 47 A — Slips containing extractn 
from record of rights are not instrumimt 
of agreement. L R 4 A 151 (Rev.) 

— B. 47 A — Tenant will not be protec- 
ted merely by oral agreement proved by 

the Record of Rights. L R 4 A 151 (Rey.) 

— 8.47 — An unregistered agreement for 
enhancement cannot be pleaded iii an eject-' 
ment suit L E 1 A 115 (liev,)=2 U F L R 
( B. R. )' 94=60 I C im 
— S. 47 — Agreement for enliancCment 
is not binding unless registered. It makes 
110 difference that the terms had been em- 
bodied in a decree. A X R (1931) Ail 118= 
(1930) A L J 324=Ind Rul (19^0 All 315= 

122 I C 763 

— S. 47— Where a tenant agreed to pay 
higher rent on Zamindaris undertaking not 
to eject for 5 years, ho cannot be ejt;<*ted 
before 5 ye.ars. L R 4 A 363 ’(ley.) 

— Ss 47, 13 (b>-;-Agreemeiit for change 
of rent on re-admission of the tenant need 
not be registered. AIR 1929 All 78= L R Id 
A 101 Rev=J 1 1 i C 742 
— S* 47 — One of the joint tenants 
cannot agree with the landlord , as to en- 
hancement. AIR 1928 All 2r4=L R 9= 
A 63 Rev.srld I 703 
— S. 47 — Rent payable means rent 
actually payable at the time of making the 
record. A I R 1928 All 365=L R D“A 137 
( rev, )=Ind Enl. ( 1929 ) All 529=113 

1C 273 

— Ss, 49, 43— 'Perpetual rent cannot he 
fixed by agreement. 31 I C 45t^ 


^7 DESArS ALL INDIA CONSOLIDA^TED CIVIL DIGEST 1911—1934. 9S 


AGRA TENANCY ACT (2 OF 1901) {Co7ttd). 

— Ss. 49, 97 — Attestation by Kevenue 
Court is necessary to an agreement to 
enhance rent iess than Rs. 100 Endorse- 
: ment showing consent and identity of parties 
is sufficient attestation. AIR 1927 All 

106=98 I C 503 
— Ss. 50, 154 — Former proceeding for 
assessnent on rent free land but no rent 
being actually assessed is no bar to a suit 
for resumption. 29 I C 5 

— S. 51 — Thakadar or lessee is also 
protected by S 51 A I E 1924 All 906=22 
AL J 758=L R 5 A 241 Rev.=80 IC8 

=45 A 840 

— S. 51 (5)~Order suspending or remi- 
tting arears of rent — Distraint of crops by 
Zaniindar is not an olfence under S 188 
I P Code 13 A L J 619=30 I G 722=16 

Cr, I J 674 

— S. 51 — Remission of Govt. i*evenue 
granted-Biswadaran Sahiq are entitled to 
benefit of I'emission 19 A L J 681=64 

I C 153 

— S. 52 — Decree for arrears of rent 
obtained-Decree not satisfied with 15 days- 
8uit for ejectment filed-Held a tenant can 
pay the decretal amount at any time before 
the order for ejectment is passed. 29 I C 496 
— S 52 — Proceedings under s. 52 are 
not necessary to alter grain-rent. 33 I C 419 
— S. 52 — Previous notification is nece- 
. ssa,ry for a suit under s. 52. L R 3 A 

432 (Rev.) 

— Ss. — 56, 57 — ^A suit to eject a tenant 
from pasture land lies in civil court 15 

I c m 

— S- 56— Applies to sub-lease for life 
at fixed i-ent of a portion of occupancy 
holding suit to eject does not lie in Civil 
' Court A I’R 1923 All 343=71 I C 381 
— S. 57 (d)-~Tenaut planting trees in 
contravention of a contract is. liable Co be 
ejected. 10 I C 28 

— S. 57 (b)-LaiKlholder; without whose 
•writtoen permission, the tenant has planted 
drees, must sue such tenant within one year 
L R 3 A 106 (Rev.) 
— S. 57 (b) and 177 — jSuit for eject- 
ment- Appeal-Brick-Klin on part of land- 
Ejectmeut from whole see Sell I Group B, 
13 A L J 302=28 I C 298=37 A 272 
^ — S. 57 (b) — Where a tenant construet ; 
a building on a small portion of his holding 
he can be ejected from that portion only 
1 O L J 276=24 I C 783 
See to same effect L R 3 A 429 (Rev). 
— S. 57 (b)-Entry as fixed rate tenancy 
means tenancy for agricultural purposes-te- 
iiant is liable to be ejected for building a 
house L R 3 A 40! 

— Ss. 57, 65, 167-Cuttiug of trees is 
not necessarily detiumental to land within 
57, 40 All 646=16 A L J 621=46 I C 971 

^•^41 ^l. il. (1) \s 


AGRA TENANCY ACT ( 2 OF 1901 ) (Contd.) 

— S. 57 (d)-TenaMt cannot be ejected 
for sub-ietting grove land AIR 1923 All 

168=71 I C 350. 

— -S. 57-Turning agricultural land into 
grove creates liability to ejectment— Period 
is one year A I R 1924 All 430=22 A L J 
70=L R 5 A 34 Eev=79 I C 599. 
— S. 57 — Where a land was leased for 
agricultural purposes, but used by the lessee 
for non-agricultural purposes it. was held 
the— Landloi’d caiinoc be presumed to have 
contracted out of his iirivilege under s. 57 
even though there was no agreement for 
ejectment on the ground of non-agricultural 
use AIR 1928 All 698=L R 10 A 73 Rev= 

!10 I C 750 

— S. S7 (d) ai:d Sch C No. 18— Ex-pro- 
prietary tenant subletting for more than 5 
years— Suit for ejecting the sub-lessee who 
set ui) title under zuripeshgi lease — Held 
Sch C applied and appeal lay to Revenue 
Court 41 All 270=17 A L J 189=49 I C 732 
— S. 57 (c)— Lease for seven years— 
Provision for re-entry does not make tenant 
a tenant at-will. L R 3 A 242 (Rev.) 

— S 57, 59 — Tenant who ^mys full 
amount of the decree but not interest and 
costs caiiiiot be ejected merely on the latter 
ground ’ L R 3 A 258 (Rev) 

— S. 57 (a) — Tenant should not be ej- 
ected before the expiry of the year for 
which decreed arrears are due L R 3 A 287 
■ ■ (Rev)':; 

— Ss. 57, 59 — Failure to pay decretal 
amount for arrears of rent doss not entail 
forfeiture L R 3 A 345 (Rev) 

— Ss. 57 and 63 (a) — Alienation by 
Hindu widow — Reversioners cannot eject 
alienee unless thev get the alienations set 
aside. A I 1^1923 All 367=75 I C 681 
— S. 57 (a) — Tenant cannot be ejected 
without decree on the ground of non-pay- 
ment of rent desi^ite a Contract to that 
effect AIR 1923 All 14=77 I G 927=20 A 

L J 769=45 A 5 
— S. 57 — Contrirct for ejectment for 
non-payment of rent is void. AIR 1928 
All 698=L R 10 A 73 Rev=ll0 I C 750 
— Ss. 57 (c), 58 (b)— S 58 (b), and not 
s. 57 (c) applies to condition in an agree- 
ment relating to evacuation of land leased 
AIR 1925 All 679=85 I C 575 
— Ss, 57, 177 — It is only in cases falling 
under s. 177 (a) (1)) (c) (e) or (f) that appeal 
lies to Dist. Judge from decision by Assi 
Collector xi I R 1927 All 564=L R 8 A 74 
Rev=102 I C 184 
— Ss. 57 (b) 66 — Suit based on s. 57(b> 
does not come under s. 66 A I R 1928 All 
624=L M9 A 232 Rev=12 R D 419 Ind Rul 
(1929) All 539=1(6 d C 283 
, — Ss. 58, 95, 167 — Non-occupancy tenagfe 
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AGRA TENANCY ACT ( 2 OF 1901 ) (Contd.) 

-Lease from agent of zamiiidar-Suit in eject 
meat by the zaminclur in Ke venue Court 
-Subsequent suit iu Civil Court for ueclara- 
tion ot the invalidity of the lease is luaiii- 
tciiiiabls as the authority of the agent to 
execute a lease v/as not iu issue in the 
Revenue Court 23 1 C 705 

— S. 58— A mortgagee of sir land is 
eiititled to possess An. A subsequent mortg- 
age of zamiudari rights dees not atfect 
his position 25 1 C 272 

— S. 58 — Father was ejected and the 
land was re-let to his joint nv’ nor soix Held 
the tenancy was continuous, 31 1 C 884 i 
— Ss. '58, 79 — A grove holder caniiot i 
sue to eject a landlord who took forcible : 
possession of the grove unless he proves , 
that he was the tenant of the landlord. 31 , 

1 C 453 ; 

— S. 58— The fact that land let for ; 
agricultural converted 

into other uses is no bar to an ejectment i 
under s. 58. 32 I C 576. ; 

— S. 58 — A suit for ejectment brought | 
iu the 12th year of occupation can lie even i 
though the tenant had a right to h<dd for 
12 years, 33 I C 427. ' 

— S. 58— Usufructuary mortgage of a ; 
grove is a valid transfer and vests the i 
mortgagors rights in the mortgagee 34 I C I 

84. ' 

— Ss, 58 and 177 (c)— Ejectment suit— 

Plea of tenancy from third person — Held 
question of proprietary title being issue 
: appeal lay to the District Judge 88 All 4115 
=14 A L J G<>G=35 I C 739 
— B. 58— In an ejectment suit, the def Cs 
plea that he holds the land as his owii khud 
kast without liability to pay rent to any one ^ over is a 
xaises a question of proprietary title and] — S 

appeal lies to Dist. Judge 2 U P L R (B R) ’ 

58=56 I C 549 
— Bs 58 177 — Claim that land is khud 
khast is a question as to proprietary title, 

L R 3 A 300 (Rev) 

— Bs. 68, 177, cl. (c). In a suit for ej- 
ectment under section 58 if the defendant 


AGRA TENANCY ACT ( 2 GF 1901 ) 
be liable to ejectment while others neiy not 
be so liable. A I iOB! All MlUmi A L 
J 821=15 II D :Wb=Ind llui (1981) Ml 4H7 

= Ui I C 869 

— B. 58— Person abancloning sir riuiits 


subsequent pnrtitinn 


xauses question' of^ ^Proprietary title an ! ssion binds the 


2 U l\L R \B 'll)' '84...,:: 
•Bs. 5H 8i4 — A suit for ejectmei.t 

under s.58 dms not lie against a r 

who dtes not pay any rent nor dios h. 84 
apply to such a suit. 32 I C 393 

Bee to the same effect. 31 I C 49B- 
— B. 5H — (Trove-lmhler cisn Ih,; i‘jerled, 
as he is a tenant 4 U F L B 55 (B BJ-L 

R 3 A 33G (Rev) 

— B. 58 — ^Revenue Court cannot eject 
a . party from a grove. ^ 39 i C 771 

-As. 5H— Bint for ejeetment witli respect 
to a grove is inainfainable L E 3 A 88 (Rev) 

— B. 58 — Where laud is givett for pla- 
nting trees, the grove, holder cannot l>e 
ejected under s. 58 unless there is some 
s])ecial custom or (amiraet to that effect But 
where an establivshed grove is let for rent 
a suit for ejectment will lie under v. 58 L 

ft 4 A 71 (Rev) ■ 

— B. 58— 'Non-occupancy tenants can h*e 
ejected where ]>art of a grove is let out 
for cultivation, the whole laud is deemed . 
to be let or held for agricultural purpose 
I ft 3 A m (Rev I*: 

— S. 58—111 an ejectment suit the plff, 
Xm>duced a lease for 8 years in answer t(,» 
the defts, plea of aeqiii.sifion «if occupancy 
rights. Hcd<l that by iirodiicing the lease 
the plff*. had changed his cause of action 
and that he was imt bound to base his 
claim on the lease. 36 I C 977. 

•B.s, 58 84— Ejected tenant holding 
trespasser. 2 U ft I ft (E ft) '122*. 
58 — Holding on sufferance wiiliout 
payment ofrentdcee not create anv right 2 IT 
PL RPFE) 98=L li 1 A 4:Mllev)=:60 1 C 25S- ■ 
— Ss. 58 and 54— Tenant failing in an 
ejectment suit d<ies not neces.sarilv become 
a person h-clding without consent. I R 1 A 

194 (Rev.) ‘ 

•B. 58— Lease by mortgtigee 


in prwse.' 


appeal lies to the District Judge AIR 
' ,, 1923 All 414=71 I C 308 

— Ss. 58, 83 — Agreement to surrender 
exproprietary rights is unenforceable. But 
if after a sale -deed has been executed and 
an occupancy tenancy has come into exis- 
tence, suiTender of exproprietary rights is 

. 36 1 C 1007 

, — b. 58— An occupancy tenant whose 

tenancy was created before the Act cannot 
iprejudice his mortgagee’s right by surren- 
hm -tenancy. 39 aB W=I5A’'L 

' ] ' -to tL ^ ^ : iJ ‘ 585 ' 

; ' • ■— B.' ^ '58— Tty. IS possible that ' one of 
'Several teimn of the same tanancy should 


mortgagor even after' redo 
^ 3 e P I M (E ft) 9. 

— S. 58 — No period of limitation is 
prescribed for an ejectment suit, 3 II P L 

ft (B ft) 32. 

^ — B. 58 (a)— Tenant, who has sublet, . 

in contravention of the law, must he .sued 
within one year from the date of the sub- 
L E 2 A 63 (Rev.) 
— Ss 68,^ 63— A suit for rent amd for 
^sssssion of land used for grazing is in 
met one for ejectment and lies in Itevemie 
Court. 43 A 445=19 A L J 292=60 I C 77(1 

• 58 (b)— If a suit under A. 58 (b) 

in Revenue Court were dismissed, appeal 
lies to Dist Judge; and if aiipeai is allowed. 
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110 revision lies to High Court AIR 1921 
All 236=19 A L J 596=63 I C 891. 

— S. 58~Reveiiiie papers reciting that 
tenatit liolds under a seven years registered 
lease would not give any right if the lease 
was not in existence 4 U P L A (B R) 83. 

— S. 58 — Mortgage of occupaucy rights 
extinguishes on extinction ot‘ occupancy 
right’ L R 3 A 304 <Rev.) 

— S. 58— Simple mortgage before the 
Act }5,nd also a uvmfructuary mortgage inclu- 

• ding sir land — PurGhas3r under decree on 

• simply mortgage could eject the subsequent 
mortgagee, as the proprietor did not get ex- 
proprietary rights in sir. L R 3 A 305 (Rev.) 

—8. 58 — In a suit few ejectment it is 
for the tenant to show that he has a per- 
manent right to stay on the land' and that 
-he cannot be ejected by the proprietor. A 
I R 1924 All 915=L R '5 A 163 Rev=82 I C 

594. 

— S- 58— "Expiry of theka at or before 
current [igricultural year is a ground for 
ejecting a thekadar, and it is for the pltf 
to prove clearly that deft had no right to 
remain in possession. AIR 1926 All 248 

=91 1C 863. 

— S. 58 — A squatter can be treated as 
sub-tenant, by the occupancy tenant, and be 
sued as such, even though he hopiiens to be 
a landlord. AIR 1927 

xUl 727=L R 8 A 295 Rev=l06 1 C 307. 

— Ss. 59, 60 — Utmost cc,re a!.\d due and 
reasonable diligence is necessary in service 
of notice. ' 32 I C 17. 

S. 59 — The Board will not interfere 
in revision of the ejectment order passed 
by the lower Court after allowing time to 
the tenant. But :if the tenant asked for 
adjournment and paid considerable sum, and 
the Court refnsed extension for the balance 
and ordered ejectment and refused an appli- 
■cation to accept the balance after 4 days. 
Held, the application ot the tenent to 
accept the balance and cancel ejectment was 
one for review. L R 2 A 235 (Rev.) 

— Ss. 59 and GO-Proceedings under s 59 
are not proceedings in execution. Coiisequ- 
ontly the Assistant Collector can recognise 
a payment by the judgment-debtor outside 
Oourt. L R 3 A 297 ^Rev) 

— S. 59 — Where decision in Rev. Court 
is obtained by fraud, a suit will lie in Civil 
‘•Court for a doclartiou that it does not aifect 
plaintiffs’ rights even though a Civil Court 
has no jurisdiction to set aside the procee- 
dings in a Revenue Court. AIR 1922 All 

294=66 I C 559. 

— S. 59 — An -ejectment under s. 59 
Ijrjaks the tenure eveii if the tenant oonti- 
•liued to occupy the same land L R 4 A 217 

(Rev.) 

— Ss. 59 and 61 — 0. 22 r. 2 of c. p. c 


! AGRA TENANCY ACT ( 2 OF 1901 ) iCoitd.) 

applies to iDroceedings for ejectment under 
s. 59.- , L R 4 A 261" (Rev.) 

— Bs. 60, 185—111 a notice under s. 60 
time runs from the date of the issue of the 
notice. Omission to state date is a material 
irregularity. 30 ! C 788. 

— Ss. 60, 61 — The Asst. Collector was 
held to have committed a gross and palpable 
error of law iu ordering ejectment before 
expiry of 15 days required by ss. 60 and 61. 

32 I C 755:.:; 

— S. 61 — Where an nppiicaiion f( r the 
deposit of decretal amount was dismissed 
but a subse(|uent a.pplicati(vu to reconsider 
the first application was treated as an 
application for review a,nd dei.)osit was 
allowed to be made Held, that the C<mrt'h 
order amounted to one alhnving further 
time under s. 61. 3 U P L R (B R) 69. 

— S. 63— Months, specified in the Act 
for filing ejectment suits, are prescribed for 
administrative convenience, not for limita- 
tion. 55 I C 926. 

— S. 63 — Suit for ejectment must be 
filed within the time fixed in the Act, the 
bar being as rigid as that of limitation. 3 U 

P L R (B R) 32. 

— S. 63 (2) — Period fixed for filing a 
suit being iiot a };)eriod of limitation, in the 
ordinary sense, a suit for ejectment will 
not fail by reason of not bringing on the 
record all the necessary parties before the 
date fixed for filing such a suit. L R 3 A 

393 (Rev.) 

— S. 63 — A cosharer who can collectf 
rent is a landholder for the purposes of 
the Act and can sue in ejectment. A I R 
1924 All 1G5=L R 4 A 329 Rev.=74 I C 197. 

— S. 63 — Where tenants never pai.l any 
rent to pllTs, maufidars, nor did they ever 
assert their title to the laud to the know- 
ledge of the plffs, they were held to Ixj 
j sub-tenants and liable to be ejected. A I R 
; 1924 All 293=L R 4 A 221 Rev=74 I C 681. 

I — Ss. 63 and 34 — Ejectniet of persoi^ 

I occupying land without landlord’s consent — 
i Landlord’s suit fox', treating him as a uoii- 
' occupjincy tenant — Jurisdiction to entertain 
— Revenue Court has. 1932 A L J 6(35=1 (I 
R D 450=138 I C 625=1 R (19,32) A 444=13 
L R 225 (Rev.)=A I R 1932 A '643 (646)= A 
L R (1932) A 1008. 

— S. 65 (2) — Suit for injnnctron and 
damages against tenant using water from a 
well in one holding for irrigating other 
plots of land, which he held as subtenant 
from another hmdlord, lies in Civil Court 
I and not in Rev. Court. AIR 1925 All 
! 571=85 I C 537: 

— S. 65 — Authoritative report and 
' notice to the tenant are necessary for a 
I condiifioDal order of ejectment. L R 3 A 429 

I (Rev.> 
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— S. G5— The section may be used 
where there are used for nou-agricult«ral 
purposes is small, AIR 1928 All OOBsL 
R 10 A 73 RevzIlO I C 750 

— S. 65-~ The fact that in a previous 
suit the ex-proprietary tenants were given 
benefit of s. 6G. does not disentitle theia 
from getting the benefit of s. 65 in a fresh 
suit. AIR 1928 All 624; L R 9 A 232 Rev 
=Iud. Rul (1929) All 539=116 I C 283. 

— S. 66 (l)-~Power to grant time for 
ejectment of sub-tenant is discretionary 
with the Court and when exercised judi- 
cially will not be interfered with in appeal. 

1 U P L R 7=52 I C 178 (B R). 

— S. 66— Board will not iiiterfere with 
the discretion in the lower Courts under 
s. 66. 3 U P L R (B R) 62. 

*— S. 63— Omission to consider appli- 


cability of s. 66 is a ground for revison, 
unless if the point was considered and the 
benefit of the section refused. 30 I C 770. 

— -S. 66— Benfit of section shmild not 
be given to sub-tenants for long period but 
may be given to tenant who was formerly 
a co-sharer. L R 2 A 1 00 (Rev.) 

— S. 66— Where a tenant asked for the 
benefit of s. 66, but the commissioners did 
not decide the point, it was held that there 
was a ground for interference in revision, 
L R 4 A 39 (Rev.) 

— Ss. 66 — A tenant subletting and 
taking benefit of s. 6<) cannot again sub-let 
in contravention of the provisions of the 
Act. AIR 1928 All 624=L R 9 A 232 Rev 

=Ind. Rul. (1929) All 539=116 I C 283. 

See also. L R 3 A 435 (Rev.) 

— S. 66 — Does not apply to a suit 
based on s. 57 (b). AIR 1928 All 624=L 
R 9 A 232 Rev=:Ind. Rul. ( 1929 ) Ail 539= 

116 I C 283. 


— Ss, 67, 197 — Court cannot alter the 
nature of the suit. Dist Judge must dispose 
of an appeal before him as if the suit had 
been instituted in the right Court to try 
the same. 16 I C 339. 


— S. 67— The pleas of acquisition of 
occupancy rights and that the ejectment 
suit was the result of the deft’s refusal to 
pay enhanced rent can be raised as alter- 
native defences to an ejectment suit. L R 

4 A 249 (Rev.) 

— S. 68— A thekadar has the ordinary 
powers of a landlord including the power 
to grant a lease. AIR 1922 Oudh 216=80 

I e 199. 

— S, 73 — The ejectment takes effect 
from the beginning of that year though 
formal possession is given shortly after the 
beginning of the next Pasli year. L R 4 A 

68 ( Rev ) 

— S, 73 — A decree in ejectment takes 
effect from 1 st. July even if possesiion is 
actually delivered later. L R 4 A 334 (Rev.) 


AGRA TENANCY ACT ( 2 OF 1901 ) (Conkl) 

— S. 75— Status of tenancy is rtot 
affected by payment under temporary arran- 
ment. L R 1 A 142 (Rev)- 

— S. 75 (2)— Where teuatit is tiJl wed 
to remain in possession till corps nro cut, 
he cannot count this perio<l towanls acqui- 
sition of occupancy rights. 

I R 4 A 371 (Rev) 

. — S. 75 — Events subsequent to the 
date of. the cause of action will not })o 
considered except in exeeidional 
A I R 1929 All 341 =(1929) A L J 267=L 
R 10 A 166 Rev.=:Ind. Rul (1930) All 78(;= 

126 I C 22S 

— S. 75 — Corrq)ensjition for rose trees 
depend upon their age, condition and pro>- 
pective flower producing capability at the 
material date. A I R 1929 Ail 341 =(1929) 
A L J 267=L R 10 A 166%Rev=Iud. RuL 
(1930) All 786=126 ! C 226 
— S. 75 — Landlord is bound to exercise 
his option before he come to Court, c.nd an 
option once exercised cannot I'C resiled. 
AIR 1029 All 341=:(1929) A L J 267=L R 
10 A Rev. 166=Iiui Rul (1930) AH im 

= 126 I C 226 

— B. 76 (1) — Jasmine arid bela plants 
come within the category of standing crop 
or other ungathered product. 7 A L J 3)97 
=6 IiKl Cjis. 74=32 A 458. 
— Ss. 77, 35 and 273 — A tenant does not 
ipso facto become a trespasser on the day 
when the period of his lease expires. The 
tenant crniiot be ejected otlmrwise than in 
accordance with the provisions of s. 77. 
A I R 1931 All 198=L R 12 A :15 Ilev=15 
R D lG2=Ind. RiiL (1931) Ail 183 

=129 J C 553 

— B. 78 — Compromise in an ejectnuuit 
suit does not give any fresh sfatutoi'v tenure 
L R 2 4 ‘59 (Rev) 
— S. 79 — Does not apply to disjmte 
between tenants. " 28 | C 452 

— S.^79 — Grove-holder does not become 
a tenant ispo facis on bringing fiie grove 
under cultivation; he caimot, therefore, .sue 
under s. 79 on dispossession, 29 | C 447 
— B. 79 — AYherea tenant agreed lo reliu 
quish but not surrender, and the zamindiir 
let the holding to another- Held, it amoun- 
ted to illegal dispossession. 3! | C 794 
— S. 79 — Suit by rent-free grantee for 
possession against .zamindar lies in Civil 
Court. 42 All 412=18 A L J 388 

=55 I C 594. 

— S. 79 — Suit by reut-free grantees 
against the zamindar for possession lies in 
Civil Court, AIR 1924 Ail 479=L R 6 A 
103 Eev=79 I C 587 
— S. 79 — Does not apply where the 
dispossession is not by the 'landlord. In 
such a case suit for possession will lie in 
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Civil Court. AIK 1924 All 078=22 A L J 
713=82 1 C 251=46 A 717. 

-r-Ss. 79 and 1(>9-Iievenue Ci/iirt cannot 
entertain suit a< 4 ainst a ])erson other than 
land-holder ev n though landlord authorizes 
him to elect plaintiif. A I It 1929 All 5511 
=24 A L J 591=95 I C 35 

79— Suit by tenant in an undivi- 
ded mahal lies in Civil Court ofi dispossess* 
ion by cosharer. AIK. 1924 All 5/2=22 A 
L J 570=1() .A G90=84 l C 117 

— S. 79— Against alienees of widow 
who had becoine proprietors by subsecpient 
partition does not fall within s, 79 as there 
is no case of ejection of the plai n tills by 
the laiidlords. (19511) A L d GO.-klnd Eul 
(195U) All (>81 = 133 J C 473 
79_l)oes not apply to auction- 
purchaser of the ejected tenant’s interest, 
not in possession. 88 I C 224= A I R 1925 
All 580=255 A L J 409=47 A 589 
— S. 79— Does not apply to tenant not 
in possession and hence not ejected, AIK 
19550 All 5511=L K 11 A 50 Rev=lnd Kul 
(19550) All 910=127 J C 588 
— S. 73— Transferee of occupancy te- 
nant is not a person “rejcted”. Suit by 
such transferee for possession lies in Civil 
Court and the ordinary law of limitation 
applies. AIR 1927 All 26=97 | C 550 
— S. 79 — Some heirs of a Maliomedan 
occupancy tenant being recogni.sed a,s tenants 
by landlord in compromise in ejectment 
suit, the other heires can sue for possession 
in (iivil Court. Ind .Rnl (1929) All 815= A I 
R 1929 All 868=118 \ C 47 
— S, 79--Buit for possession under s. 75^ 
lies only in Revenue Court, 56 | C 946 
— S. 79 — The jdaintiirs are the tenants 
of the lands in dispute. They had not beem 
ousted by the whole body of the propri- 
etors. Defendants 1 to 4 are only some of 
the proprietors and any dispossession of 
the plaintitfs by tliem cminot be treated as 
a dispossession of a tt3naat by the lamlhobler 
The suit is conizable by the Civil Court 
and is governed by the 12 years rule of 
limitatioii. 19541 A L J 1098=16 R I) 120 
= i:'5L E 24 (Eev)=l555 I C 555=1 R 19:42 A 
91=A I R 1992 A 194 (191>|=A L H 1932 A 1545 
— Bs. 79, 167*-()nly Revenue Courts can 
take cognizance of a suit for possession by 
person professing to be an occupanev termn‘t 
L K 4 A 291=71 I G 447=A i R 1923 All 257 
—S. 79— Provisions of Kent Act cannot 
be evaded by filing suit in Civil Court 
A I R 1922 All 917=L K 9 A 2954=69 i C 8l i 
— Ss. 79, 167— A Reveiiue Court’s 
decree cannot be declared void by Civil 
Court on ground of unlawful proceedings 
especially in view of the tenant’s reinedv 
iindet s. 79, AIR 1928 All 621=26 A T* 
8544=12 E D 628=113 I C 819 


AiiRA TENANCY ACT ( 2 OF l«f > 

—8s, 79, 81— Where a lessee front tin' 
zamindar dispossessitut a previott-^ bi- 

■ .must be deemed to !i:w; boyu 

: by the zamindar and a /*/»’**' V 

lies under s. 79, 1*4 A C 4 f t tl4 

— Bs, 7‘J, 167— Mortgagee in 
ot fixed rate hoiding --Fayimmf id rent 
'by him to landlord— He is a tcnaiil m'lilon 
I tile meaning of s. 79 Jind a M»it for 
ssioii of such holding li*?s m Heviosiie « 

(1912) 19 A h d I/8£|| I C lilli 
— B, 79— BIortgr.ge of fixiMriitotio n- 
■.ncy— Ejectment i»f 'renant-— IMreliaw to 
mortgagee in execution of Itis yfcrrce'-llrid 
that the mortgagee was never in |ioMseMioi» 
even constructively and Inn! not been dnpo 

■ sscssed within s 79, and dierefore, f Fit 
Court could enterta'ui the Miit for pow>*‘4n«o 

151 A H d 5129=11 I C III 
—8. 79— Mortgagee -pnrelmHer i»f a 
holding taking posse.'^hion- Biib««|iirnt dif* 
possession by zamindar-”; iByil for f o4}4e4iiitiri 
'Wng within s. 7‘9 lay in Mtn'eiiiie roiirt, 
99 All 455=15 A h .1 ! C fl4 

— B. 79— .Fixed rat4s lemitiry moHgrged 
— Dispossession of mortgage«?*-’‘T|n» moft- 
gagor’s cause of action against the liiinllor*! 
arises from the dait? of tlie {lispoj4MeH^ioii i»f 
the mortgagee. I V P L It I C |f| till 

— B. 79— Fixed r;itv teiiaiiey 
—successor dis|H»ssessed by zainimtar suit 
for possession lies in Eeunaie t5oiirl, 55<t Alt 
55=12 All I. d 29s2| | C III 
— B 79— Tenant wrongfully 
loses his rights, unless hr sues the Iiimilord 
within si.x months f»»r 4 i; p t 

« IS «ci 

— Bs 79, 95 -Huif by ten.int for tin la* 

ration that he is the soji of ihi? 1^1 leiimti 
and fov possession— Sni I i>roiiglit after t 
years from ' dispossess im i v-,- 1 hn - i arafi'tr v ndief 
melesH. 11 A L d 5IIib:i5 All 2inC'|i | C W 

— B. 79— On wrongrtd I'bniiiivfil by 
landlord omission to apply t«t rmn'er poi»^*b 
ssiou within 6 months by femifit 
remedy and extinguislh-H his rlgliti nhn 
66 i C 856=4 r F L II A FiisA I i Iff? 

Ail 114 

B,79— Suit by tenaiit a-.rai'i'i! /amneiir 
for possession must be brouglti \Cf!ibi il 
months of dispos>t..s,Htoii L II o A ffi flin-* 
=74 I V |bl2r.A I i Ifll All 111 
— Bs. 79 ami H|— Bnit ft,r nsbm 

by, -tenant agajnst Hub>e»|nt nt Irmu 

tii6*zamindnr is governed bv 6 iiioiit ||.4 rule 
of limitation A I li 1924 ^111 5l7sC 1 n 
A 15 Ee%*=7j I t ifll 
"pS, 79— Where a mortgiigtir nhUumnl 
formal i>os.Heasiou on redei«|itioii, 
setuti |>o«sessu>n within 6 mmitlw, ||» 
occupancy tenancy was he* Id to Iw ixfliiiriA* 
ed. A I R 1927 xill 551 =L E H A li?Tr 

l«l I C 5fl 
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— S 79—Suit for ejectment by real 
tenant can be brought within^ ordinary 
period of limitation acceptance of rent from 
itrespassser does not amount to his recognition 
*as tenant nor does it mean that the 
suit is brought through xemindar’s agency 
.AIR 1929 All 196 =L R 9 A 180 Rovrind 
Rnl (1929) All 332=114 I C 908 
— S 79 Person having expropritary 
irights can sue purchaser oi sir land for 
-possession even , if the purchaser was the 
mortgagee of the land purchased L R 4 A 

318 (Rev) 

— S 79 (1)— Suit for value of the crops 
removed by the lessors is in effect a suit 
for compensation for ejectment against 
‘landlord and lies only in Revenue Court 
13 A L J 102= 27 I C 532 (1) 
79 (b)— Suit for value of crops 
wrongfully cut and tal^^n by landlord lies 
"ill Civil. Court, pltf, not alleging disposse- 
ssion. 18 A L J 434=58 I C 511. 

—S. 79— Illegal delivery of possession 
'decreed in favour of a landlord, who has 
withdrawn from the ejectment suit and 
■failed to prove that the respondent was an 
•occupancy tenant, should be set aside. Such 
.an order under s 79 puts the pariies in their 
original position. 2 U P L R (B R) 109 
— S. 79—Suit for possession does not 
lie until the area in which exproprietary 
Tights were to be granted is defind 4 U P 
L R (B R) 33=L R 2 A 70 (Rev). 
— Ss 79 and 87 — A Tahsildar’s finding 
as to abandonment on an application under 
s. ,87 is not admissible in evidence in a suit 
Tinder s. 79 L R 3 A 175 (Rev) 

— S, 79— Grove is not a holding AIR 
1922 All 301=3 U P L R A 117=19 A L J 
749=64 I C 248 (F B) 
— S- 79-- Dispossession of groveholder 
for 6 months does not take away his right, 
as grove is not a holding. AIR 1925 All 
776=88 I C 540. 
— -S. 79— Adverse possession cannot be 
-claimed by a sub-tenaut against permanent 
lessee fi’om occupancy tenant. AIR 1922 
All 277=65 1 C 529. 
— S 79 — On death of tenant names of 
wife, brothers and sister’s son were recorded 
.—Suit by brother after wife’s death for 
poswsessioii on declaration that sister’s son 
had no right is barred by s. 79 A I R 1922 
All 317=69 I C 811. 
— S 79 — Ejectment by a cosharer who 
is not a lambardar is not an ejectment by 
ihe land-holder. AIR 1924 All 507=L R 
5 A IIG Rev.=77 1 C 1025. 
— S. 79 — does not apply where . the 
ejectment by lambardar jointly with another 
co-sharer but not under Tenancy Act A I 
R 1927 All 629=L R 8 A 237 Rev=l04 
' 1C 455, 


ACRA TENANCY ACT ( 2 OF 1901 ) (Cofitd) 

— S. 79— One of the cosharers ejecting 
tenant otherwise than in accordance witli 
the provisions of the Act s. 79 does not 
apply A I R 1927 All 212=L RS A Rev 

-99 1 C 531 

— S. 79 — Oil dispoHseMsi<»n by one of 
many landlords, the tenant can sue for 
possession in (hvil Court A I R 1928 All 
206=L R 9 A 35 Rev=108 I C 132 

— Ss 79, 34, 58— Where a icnaiti is 
disposscssf^d not by or on behalf of the whole 
body of cosharers,' a suit by the tenant to 
eject the cosharers lies under ss 31 and 58 
and not under 8 79 A IR 1930 All :198=(19:V]) 
A L J 684=Ind "Rnl (1930) All 453=124 I C 21 
— B 79 — Ejectment by landlord means 
by all co-sharers A I R 1924 All A. 

h J 113=L R 5 A 37 Hcv=78 I C 1041. 
— S.79=A]>plies o.dy to forcible eject- 
ment, and not to ejectment bv mutual 
consent. 78 1 C 1026=A I R 1924 All 834 

— B 79 — Applies wdierc there Ins l.ven 
constrictive as well as actual or ]ihvsi(.^al 
ejectment 79 I C 566=A I R 1924 AH 67^ 
— S 79 — Applies whether the ejectment 
was constructive, actual physical or without 
any force L R 9 A 124 Eev.rlU 1 C 721 
— B. 79— Applie*! otilv when a tenant is 
ejected otherwise than in accordance with 
the provisions of the Act A i R 1928 All 
532=L R 9 A 238 Rev=26 A L J 820=111 1 

C 238=50 A 857 
— S 79 — Applies to a suit by deceased 
tenants brother for possession against the 
illegitimate son of the tenant, who -w^as in 
possession after the tenant’s death. The 
fact that the zemindar did not defend is 
immaterial. L 11 5 A 257 Rov=79 ,1 G 31 8r 
A I R 1924 All 615 
— B. 79-Bale of sir land was occupte<! by 
relinquishment of exx»ropri<d:n‘y righ^^— 
Relinquishment was repudiated at mutation 
and in proceeding under s. 36>, XL P. j,*and 
Revenue Aet-Exproprieiary holding of ven- 
dor demarcated-B 79 would not extinguish 
vendor’s claim— The expro]irietary holding 
itself came into existence as a define<l ari'u. 
only after the termination of ihe pna-aHsl-" 
ings under s. 3G of the Land Reve.nuo 
Act AIR 1927 All 126=98 I C 907 
— S 79-IJsufructuary mortgage. Iiy (kti- 
pancy tenant-Tenant applying for bis' name 
to be recorded as occupancy tenant- Obje- 
ction by zamindar was successful -I’enrinti' 
did not sue wdthin six morith^-The su- 
ccessful objection dees not amount to an 
ejectment as the tenant w^as not in actual 
possession. A I RT927 All 270=99 I C 561 
— Ss. 82, 22-Widow^ cannot reiin(|uish, 
her limited rights to the prejudice of tho 
reversioner 9 I C S94 

— Ss. 83, 85 — where a minor’s expropr- 
ietary holding is surrendered by the guar- 
dain, the zamindar cannot refuse to accepfe 
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it oil tlie ground that it is not for the benefit 
of the iuiuor. AIR 1027 All 546=L R 
8 A 158 Rev=101 I C 804. 

— S. 83 — Tenant can surrender without 
landlorcVs consent by simply giving up lau- 
ds — Liability for rent exists only for first 
year of non-occupation. AIR 1925 All 

815=86 I C 872. 

— S. 87 — Sometimes it is better for the 
landlord not to jn’oceed under s. 87 e. g as 
a means of preventing the sub-tenant from 
acquiring occupancy rights. L R 4 A 55 (Rev.) 

— S. 87 — Where a cousin cultivated in 
the absence of the tenant, acquiescence of 
zainindar amounts recognition of cousin as 
holding on behalf of the absent tenant. L 

R 3 A 226 (Rev)=4 U p L R (B R) 58. 

— S. 87 — Abandonment by leaving 

village withont arranging for payment of 
rent is question of fact — Tenant’s intention 
must be seen. AIR 1929 Ail 218=L R 10 
A 201 Rev=!13 1 C 8S7. 

— See to the same effect L R 4 A 

58 Rer 

— S. 87 — Method of proving abandon- 
ment is not confined to proceeding under 
s. 87 L R 4 A 188 (Rev ) 

— S. 87 — Mere entry in the patwari 
papers as to abandonment is not a suffi- 
cient proof. L R 4 A 130 (Rev.) 

— S. 87 — Where a tenant leaves village 
for more than 12 years without arranging to 
pay rent. The zamiiidar can pro%^e abandon- 
ment without filing notice. L RIO A 201 Revs 
A I R 1929 All 218=113 I C 817. 

— S. 87 — In Agra, where the law 
-differs from that in Oudh, it must be pro- 
ved that the tenant left the village without 
any arrangements for the cultivation of the' 
holding. L R 4 A 285 (Rev.) 

— S. 87— To prove abandonment it 
must be proved that the tenant left the 
village without any arrangements for culti- 
vation. L R 4 A 173 (Rev.) 

— S. 87 — Where a tenant leaves the 
village without making arrangements for 
cultivation of his land and payment of rent 
it constitutes abandonment. Mere leaving is 
insufficient. ^ 33 I C 488. 

— S. 87 — Suit for ejectment against a 
sub — tenant is maiutrdiiable only when the 
tenant dies without heirs. 32 I C 585. 

— S. 88 — Landlord’s consent is essen- 
tial for the occupancy tenant to plant trees. 
Permission to plant is not permission to 
sell. AIR 1925 All 796=87 I C 64. 

— S- 88 — Kon-occupancy tenant cannot 
plant trees without written consent of the 
3iamindar. 86 I C 329= A I R 1925 A 702. 

— S. 88-Occupancy tenant-improvement 
made by conseut of 17 out of 18 zemindars — 
(Court will not compel the occupancy tenant 
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to destroy it at the instance of die 18thi 
zemindar: AIR 1923 All 281=79 I C 77.. 

, — S. 88 — Trees planted presumably 
with landlord’s consent are not trai sfirable,. 

75 I 0 655=A 1 R 1923 k 340.. 

— S. 92 (1) — Tenant can claim campen- 
sation in equity for improvement efi’eeted. 
over area largear than that included in the- 
zamindari. 3UFLR(BR)34.. 

— S. 94 — where cosharers decline t(^ 
join as co-plaintiffs for recovery of rent, 
any co-sharer can bring a suit to the extenit 
of his share. 17 I C 488- 

— Ss. 9.0, 40 — Agreement by tenant 

not U) claim compensation for improve- 
ments made without consent of zamindar 
is illegal. 10 I C 455. 

— Ss. 90 and 40 — An agreement to pay 
enhenced rate is not .illegal unless there has 
been a legal enhancement within 10 years* 
of the agi‘eement- lO I C 455. 

— ^^Ss. 90 and 40 — Distinct promises for 
same considiration. Illegality of one .does- 
not affect the others. 10 I C 465 

— S. 95 — Assistant Collector’s deree in 
suit under — Appeal to District Judge fromr 
— ^Maintainable where defence is that defen- 
dants are owners in possession of the lands 
as their khudkasht. 1931 A L J 1098=10 R 
D 120=13 L R 24 (Rev)=135 I C 555=1 R 
1932 A 91=A I R 1932 A 134=A L R 1932. 

A 135. 

— S. 95-Landlord cannot ask for decla- 
ration under s. 95 and at the same time, 
assert lapse of tenancy owing to the te- 
nant dying heirless. A I R 1931 All 33=- 
(1930) A L J 1251=14 R D 656=Ind Rul 
(1931) All 260=130 1 C 292. 

-S. 95-A suit, in which the main object 
is to obtain declaration to tenanejq lies in 
Revenue Court, although one of the reliefs, 
standing singly can be entertained by Civil 
Court. AIR 1929 Ail G13=(1929) A L J 
1026=L R 10 A 356 Rev=Ind Rul (1929) AIL 
887=118 I C 583. 

— Ss. 95, 167 — Civil Court cannot enter- 
tain a suit complaining of wrong decision 
of collector regarding boundary. AIR 1929 
All 442=L R 10 A 278 Rev=Ind Rul (1929)= 
All 6G2=U6 ! C 870 

— S. 95-Suit by tenant claiming owner- 
ship of grove for damages caused to trees 
lies in Civil Court. AIR 1923 All 134=45 
A 191; 21 A L J 33=76 I C 12. 

— S- 95 — Only the Revenue Court can 
try a suit as to status of tenant. Where 
two reliefs are claimed, one triable by civil 
and the other by Revenue Court, Civil 
Court can grant relief only as to the por- 
tion triable by it A I R 1923 A 568=L R 4 
A 450 Rev=73 I C 947. 

. — S. 95 — An exparte order based on 
Pativari’s Report does not operate as res 
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judicata in a later suit for declaratiori of 
•8Xr-i)roprietary rights. L R 4 A 374 (Rev.) 

— -S. 95— Period of joint cultivation 
^does not count towards acquisition of occu- 
pancy rights, L R 4 A 350. (Rev,) 

95_-Suit for declaration of status 
is uot bad mei*ely because some cosharers 
.have not joined. L R 4 AH 306 (Rev.) 

— S. 95 Oral agreement for enhance- 
ment is not enforceable in Revenue Court 
AIR 1922 All 55 (2)=70 I C 495=L R 3 

A 132. 

— S, 95— Suit ostensibly for declaration 
■challenging defPs adoption but really for 
preventing the deft, from holding as occu- 
"pancv tenant does not lie in Civil Court. A 
1 R 1927 All 7<S0=:25 A h J 799=L R 2 A 
211 (Rev)=I03 I C 128. 

— Ss. 95, 167— Butt ostensibly for 
declaration of status, um'^'^Civil Court, but 
, really with the object of forestating suit 
in Revenue Court, is not triable by Civil 
Court. AIR 1922 All 872=68 I C 247=20 
A L J 570=44 A 692. 

— Ss. 95, 167 — An appeal in a suit 
under s. 95 lies to Revenue Court and not 
to the Dist Judge. AIR 1922 A 872=68 I 
C 247=20 A L J 570=L R 3 A 285=4 U P L 
' ■ ■ R (A) 194=44 A 692. 

■: — Bs 95, 1G7 — Suit in v/liich ^ deft 

‘^MtuSi to be an occupaticy tenant lies in 
Revenue Court. AIR 1922 All 872=20 A L 
.J 570=L R 3 A 235=4 U P L R(A) 194=44 
A 692=68 I C 247. 

— S. 95— Suit for declaration as to 
landholder’s name cannot lie. L R 3 A 

458 (Rev.) 

— S, 95 — Recorded sub-tenant suing 
landlord and the recorded occupancy tenant 
that he is tenant- in -chief. The suit lies in 
Revenue Court. 4 U P L R (B R) 78=L R 

3 A 363 (Rev.) 

— S. 95— Entries in Record of rights 
ras to nature of -land held as conclusive 
proof. L R 3 A 392 (Rev.) 

— S. 95— Registered lease for 7 years- 
Suit for declaration of occupancy right is 
maintainable and is not i^rcmature I R 3 A 

86 (Rev.) 

— S. 95— Declaratory suit by adopted 
•son of a deceased tenant lies in Revenue 
Court. L R 3 A 5 (Rev.) 

— S. 95-Declaratory suit by mortgagee 
•of fixed rate tenancy lies in Civil ■ Court. 

63 I C 274=19 A L J 702=1921 A 110. 

S. 95— S. 95 does not ai>ply to a suit 
between on occupancy tenant and alleged 
trespassers. 63 I C 97 (AH,) 

— S, 95— Mere plea that plaintiff is 
not a tenant does not amount to a plea of 
jurisdiction. 43 A 368=19 A L J 120=2 U P 
LB (A) 435=61 I C 44. 


AGRA TENANCY ACT ( 2 OF 1901 ) iCo?dih) 

— S. 95 — Jurisdiction is not affected 
by denial by deft, L R 2 A 6 (Rev.) 

— S, 95 — Suit under s. 95 only when 
the vendor is in iwssession. I R 2 A 

144 (Rev.) 

— S. 95 — Suit should be brought during 
the tenancy L R I A 9 (Rev.) 

— S. 95— Does not; apply to fixing new 
rents. 2 U P L R. ( B. R. ) 147. 

— S 95 and 167-A suit for a declara- 
tion in respect of certain customary dues 
payable to the zaminclar by the ryots of 
; the village is cognisable by the Civil Court 
i and not by a revenue Court 8>4 All )>58=9 
A L J 431=14 I C U8. 
— S 95 — When a question of pro})rie- 
tary title had been raised in the first 
Court, the Dt. Judge must entertain the 
appeal. (1911) 8 A L J 894=12 I C 107 
— S 95 — Questions arising outside the 
sphere of landlord and tenant are not within 
the jurisdiction of the Rev. Courts and the 
decision of the latter Court in such a cjiso 
does not operate as res judicata in a Civil 
Court 37 All. 223=13 A L J 278=27 I C 913 

— S.s 95 and 97 — Ejectment of temuii 
from year to 3^ear — Tenant holding under 
lease— Suit to set aside lease whether res 
judicata. 12 A L J 1252 

— S 95 — Matter between rival claimants 
to a tenancy is cognisable by a Civil Courr. 
and not by a Revenue Court, as it is outside 
the sphere of landlord and tenant. 35 All 
14=10 A L J 408=17 I C 376 
— S. 95 and s 167 — Suit h^’ a idaiutitf 
alleging that the defts, are his zamindars 
and that he is their occupancy tenant and 
asking for a declaration to that effect will 
not lie in a Civil Court. 43 I C 652 

— Ss. 95, 177, 199, 201-The question 
whether the plaintiff or the defendant is the 
occupancy tenant of a land is juaiutaiued 
in a Civil Court IS I C 220 

— Ss, 95 & 202 — A Eevcue Court can 
determine the status of the defendants 
when referred to under s. 202, even, though 
the case be not quite in accordance witli 
0 2 IT 1 and 2 of 0. P. C or ihougli the 
defendants did not want their status to l>e 
determined. I U P L R (B R) 32=53 I C 

82 . 

— Ss. 95 & 167— A suit by plaintiff 
for being declared as an heir to a occu- 
pancy tenant is not cogfiisabie }jy the 
Civil Court, because the suit prays" for a 
declaration of tenancy right. 3f) All 48=21 
I C 859=11 A L J l§22. 
— S. 95 — Perpetual lease — Suit to ,set 
aside— jurisdiction— '“Matter about whicli, 
suit might have been brought” see Agra 
Ten.Aet ss. 167 & 95. 13 A,-L J 3 SI. 

■ — s. 95— As to legality of proceeding 
under compromise see. 22 I C I24i» 
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AGRA TENANCY ACT ( 2 OF 1901 ) (Gmitd.) 

— S. 95 — When rent is neither fixed 
nor agreed upon by the parties tbe Court 
has no power to fix it. The Court can 
only ascertain what in fact was the rent 
payable. 37 All T2=Ti A L J 1131=2S I C 

121 (I) 

See to the same efiect : 29 I C 604. 

— Ss. 95, 177 (f)--Appeal lies to Dist. 
Judge in all suits where a question of 
•jurisdiction has been decided. 15 A L J 

319=39 I C 87. 

— S. 95 — A landholder wishing to get 
rent for the period of ienancy must either 
come to an agreement with the tenant as 
to the rent to be paid or get it fixed by 
the court while the tenancy subsists. 8 A 
L J 1087=12 I C 180. 

— Ss. 95, 167 — Civil Courts have juris- 
diction to determine a dispute between 
rival claimants to an occupancy tenancy. 15 
_ ;,i ^ ^ I C 33., 

— S. 95 & 167 — S. 95 does not apply to 
the case of disputes between rival clai- 
mants to a tenancy. It only contemplates 
the case of landlord and tenant and an 
existing tenancy. 8 A L J 1009. 

•— Ss. 95 & 167— S. 95 does not apply 
to disputes between rival claimants to a 
tenancy. 33 All 705=11 I C 268=8 A L J 

1009. 

— S 95— When a tenant is in occupation 
of land without an agreement and without 
a decree of Court fixing any rent, a land- 
lord can sue for determination of the 
amount of rent payable and also for the 
arrears of rent payable. 42 I C 898. 

— S. 95 — A declai’atory suit that the' 
plffs. are the sole tenants and not joint 
'with defendants to which the zamindar is 
no party can be determined only by the 
B.evenue Court. 12 A L J 1322=26 1 C 718. 

— S. 95 — As to court-fee payable on a 
^uit for declaration of tenancy. 16 A L J 167. 

— S. 95 and 167 — Suit for ejectment- 
revenue Court whether competent to go 
into the question of validity of the lease. 

37 All 41=12 A L J 1252=26 I C 731 

— S. 95 — When once a suit is brought 
by a tenant for declaration of rate of rent 
.and the Court declares it a subsequent suit 
by a landlord claiming higher rent is not 
maintainable. 2 IJ P L R (A) 369=57 I C 683 

-^S. 97 — Compromise to pay enhanced 
rent-lSTot made, decree of Court and unregis- 
tered-inoperative. 14 A L J 57=34 I C 234* 

— S. 97 — Where there is a contract for 
permanent lease, the proper remedy for a 
thekadar is to sue for specific performance; 
he cannot sue under s. 96 in a Revenue 
Court 75 I C 605=A 1 R 1923 A 398 (2) 

— S. 97 (2) — An endorsement of kanu- 

u. (l) 


AGRA TENANCY ACT ( 2 OF 1901 ) (CoM) 

nga on the counterpart of a lease was oni 
interpretation, held to be a sufficient compli- 
ance with s. 97 (2) L R I A 7 (Rev.)* 

97— Attestation must be made 
within 4 months after execution. L R 3 A 

293 (RevA 

. — 97 — Presentation and not attesat- 
tion must be within 4 months 98 I C 521.^ 
— S, 97— Attestation by Deputy Coll- 
ector is sufficient. L R 4 A 237 (Rev)- 

— Ss, 97, 41— Landlord, tenant and the 
kanungo signing a mers entry of a figure 
in the khatauni does not constitute agree- 
ment for enhancement A I R 1925 All 123‘ 

(1)=82 I C 332 
— g. 97 — does not apply where the rent 
is enhanced to moi*e than Rs, 100 Such 
agreement must be registered. AIR 1928' 
All 352=26 A L. J 455=L R 9 A 157 (RevY 

= 109 1 C 793 

— S. 97 (3) Endorsement of document 
by Revenue officer is tantamount to Regis- 
tration , taking effect from the day of exe- 
cution and taking priority over a subsequent: 
document though registeral prior to tho 
fromer 37. All 59=12 A L J 1265:;26 I C 45» 
— Ss. 99,- 230 — tenant ejected from, 
his holding by land-lords-suit for possession-, 
lies in the revenue court — ejectment by all 
land-lords necessary. A L R 1933 A 23= 
1932 A L J 684=A I R 1933 A 44=16 R D 56L 
— S. 99 — Suit for damages for dispos- 
session lies in Civil Court if the cause of' 
action arose before 1926 AIR 1930 AIL 
365=(1930) A L J 769=131 I C 686- 
^ Ss. 102 and 104 — Suit for rent in 
or its price lies only in Revenue Court 68- 
I C 985=20 A L J 771 =A I R 1923 All 

' 50=45 A 7 

— S. 104 — Rent was by division of' 
crops Suit for such rent lies if the tenant 
does not deliver due share. 2 U P L R (B R) 68 
— S, 106 — Where several cases of app- 
raisement of crop were dealt with as one 
case without notice to parties and without 
any inspection or estimation of the crop- 
and without appointing a person legally 
qualified as third assessor the procedure- 
was held to be entirely illegal and fit for- 
the interference of the Board in revision 
L R 3 A 49 (Rev> 
— S. 108— Question as to who is entiled 
to the rert, plff or a third person, is a 
question of proprietory title. A I R 1927 
All 509=L R 8 A 202 Rev=l03 I C 284 
— Ss. 108(3), 33— Where a tenant hold». 
under different rights the notice whicb 
confuses plots of different rights is illegal. 

2 G P L R (B R) 153- 

— S. 108 — Entries of payments in a. 
pocket-book do not account to receipts- 
within the meaning of this section and iv 
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presumption of a full acquittance of all 
•demaiHis' till the date of entries cannot be 
.made. SAL J 505=10 J C 1002 

— Ss. 1^10, 151, 154-Mere entries of facts^ 
ras fouiid, by an officer on a revisioii of 
settlement without a decision on a ques- 
tion of right is not a judicial decision 
within the meaning of s. 151,. 11 A L J 277 

=18 I C 734 

--Ss. ,131 & 194~-*One co-sharer cannot 
as sole proprietor sue to eject the tenants 
until the partition is confirmed by the co- 
mmissioner. I TJ P L R (B R) 31=53 I C 

76 (B R) 

142— Matter under s. 142 can only 
be tried by Revenue Court. 75 I C, 022= 

AIR 1924 AJI 828. 

— 140— A cause of action in favour 
of the plffi f6r a suit for damages for loss 
of property-' distrained under this section 
-arises when, it is lost -damaged or destroyed 
•or the, loss, distruction or damage comes to 
his knowledge. 8 A L J 503=10 I C 502; 

— S, 146— -Suit for damages for wrong- 
ful distraint— Cause of action arises from 
'the date' bn which the distraint ended— Li- 
mitation three months from the said date. 
.A L R 1923 All 146 (F B)=45 A 209?:L R 4 
A I (Rev)=73 I C 299: 

^ J. .^8, 146 para (3)— Suit for value of 
'Crops alleging that crops were mis-appropri- 
;ated shortly after distraint and that some 
time afterwards decree for arrears of rent 
was obtained, execution of which was app- 
lied for bj plaintiffs’ arrest— S. 14G does 
not apply so as to make the case exclusively 
•cognizable by Revenue Court AIR 1929 
All 669=(1929) A 1. J 890=L R 10 A 363 
.Rev=51 A 926=Iiid Rul (1929) All 626= H 6 

I C 802 

— S. 146— Civil Court can entertain 
■suit in which, questions of tort broader 
than in distraint and injury therefrom is 
involved AIR 1929 All 669=(1929) A L J 
890=L E 10 A 363 Rev=51 A 92f)=Ind Rul 
(1929) All 626=116 I C 802 
Ch. X— A suit for assessment on 
-the ground that the defendants who where 
rent-free gi'antees of the groves Imd ceased 
to be so because of their violation of a co- 
ndition is one triable bv a Civil Court. 12 
A' L J 449=24 I C 98 

— Ch. T— a Revenue Court has no 
power to eject a party from a grove. 39 ! 

- i •• J - C77! 

Ch. X — Grrove can be resumed but not 
the land given for grove. L R 4 A 276 (Rev) 

— Ch- X— dees not apply where a cos- 
sharer agrees to hold less than his share in 
consideration of payment of Revenue by 
other sharers 9 0 & A L R 2i3=L R 4 A 46 
. ... (m) 


AGRA TENANCY ACT (, 2 OF tmj (Contd.) 

. — Ch. X— It is only the proprietor 
who. can sue for resumption 3 U P L R (B R) 

57* 

■ Ch. X — Suit by rent free grantee for 
rent wrongfully realised by zamindar from 
sub-tenant lies in Civil Court but not a 
suit for declaration^ that l)y long 

and continued holding as rent free grantee 
has become the proprietor of tlic land A I 
E 1921 All 195=43 A 325; 19 A L J 89=60 l' 

C 831 

— Ch. X-x\pplies to all rent-free hold- 
ings. L R I' A '23 (Rev) 

— 8. 150 — Where a prox>rietor owns the 
mahal entirely separate from niaufiJands 
Ch, X does not apply AIR 1930 Ail 353 
=Ind Bill (1930) All 519=124 I C 47! 
— Ss. 150, 167 — Civil Courts are md; 
excluded from jurisdiction over grove 92 
1 G 134=A I R 1927 All 232 
— S 150— No revision lies in .Dist. 
Judge refusing i.>etition of appeal in a suit 
under Sch I^ giroup C No 39 sind under 
ss* 150 and 154' A 1 R 1923 All 58l}r4:> A 
567=21 A L J 524=L R 4 A 223=75 I C 280 
— Ss. 150, 151 — Apply to pankar bnids 
and rent-free lands hel<l under (.ontra-'t 
with the zamindar. Reservation of sirright-i 
-r-Covenant does not run v/ith the land. 

1 R'2 A 129 (Rev) 
— S. 150 — In a case where land is liehl 
free of rent with the consent of the laml- 
holder, the landlord should proceed^ by a 
suit under this section. There is a distinc- 
tion where it is held with consent arid 
without consent 30 I C 789 

— S. 150— A holder of a perpetual lease 
of land under which the lessor reserved to 
himself the right to receive an annual 
payment together with the rigid to re-i-nter 
is a proprietor. 40 All 656=lt> A L J 619 

=46 I c m. 

— Ss. 150 and 177 — When_ a question 
of proprietory title is raised in the (.lorrt 
of the settlement officer appeal will lie to 
the Dt. Judge 15 A L J 2<10=37 I C 8IS 
— S 150— A declaratory stiit by a ]tllL 
i'll a Civil Court that the defendant is nnly 
a rent-free grantee is barred because of the 
former decision of Revenue Court in a 
resumption suit of a rent-free erant in 
which ihe defendant was recognised as a. 
full proprietor " 9 1 C 8! 3 

— Ss. 150, 156— rRent can»*be assesseti 
upon grove land only on proof of cust(un 
to 'that effect. But it is liable to asReHsiiiefit 
of-ibutrif it is subsequently brought uiicler' 
cultivatiocu 34 I C !55 

■' ‘ — Bs,'-150, 153, 154, 158— An agreement* 
reserving' a certain area for himself free' 
frbm; any 'payment, in a sale i 'f his pro-; 
prietary rights in ■ a village, is contrary 
toiaw, ’ ' • J2 1 C 4 
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AGIIA TENANCY ACT ( 2 OF 1901 ) iContcLJ' ; 

— Ss, 151 (b). 158— 'A vendor, iu a sale 
of zamindari. reserving rent free; in per- 
petuity. certain area, acquires a rent-free 
fiolding in that area, within n. 157 (b) 

32 I C 10. 

— S. 154— Rent-free grant for the xmr- 
pose of certain ptija fails within s. 154 (c) j 
and is not resumable under cl. (b) 12f> I .0 

220=1930 A L J 611=A I R-I930 AII29I 1 

But see 103 I C 424 1 

rGrant of land for worship is within s.] | 

■■ 154(1), I 

— S. 154— A rent-free grant, with no 
services attached, but with condition ^ not 
to sell or mortgage, can be resumed if the 
condition is broken.- 95 I C 7 17, 

— S. 154— Tenure must have been held 
for a specific service 2 U P L R (B R) 157 

— S 154 — A rent — free grantee cannot 
be forcibly dispossessed by a zamindar. 

36 I c m 

— Ss. 154, 177 (f)— A suit for resum- 
ption is triable only by a Revenue Court. 
Even if a plea of jurisdiction is raised an 
appeal cannot lie to a Civil Court. 58 I C 
061=2 U P L R(A)4I6. 

— Ss. 154, 158 — Portion converted into 
a grove does not alter the character of a 
rent-free land, and inasmuch as it ful 
fillod the terms of s. 158 it was not liable 
to resumption 40 All 60=15 A L J 867=42 

I C 956. 

— Ss 154, 177-In a suit for resumption 
of rent-free land the Revenue Court held 
that the land was resumable, and passed a 
decree. The decree was affirmed in appeal ; 
but Board of Revenue reversed it on 1 
revision. On remand Asst. Collector held 
that s. 158 ai)plied, that the deft, was a 
proprietor and proceeded to fix the revenue 
Held, he was right ^in determining the 
matter upon remind. 17 A L J 195=49 I C ! 

747=41 All 318. 

— S- 154 (b) — In a* resumption suit of 
a muafi land held for specific service which 
was no longer required^ the plaint must 
allege ihat specifie service and a notice to 
that effect must be given.* 29 I C 554. 

— S, 154 (b)— The specifie service that 
is no longer required must le mentioned 
in a notice for resumption of land held on 
a service tenure. 33 I C, 772. 

— S. 154 (b) (c), 158, 177 (c) — An appeal 
lies to the D. Judge from the decision of 
the asst. Collector in a suit for resumption 
of lard held rent-free*. defendant claiming 
to be a proprietor. ' 29 I C 710, 

— Ss. 153, 158— S. 156 applies t > suit 
.^or assessment of rent. The Act is nai 
Wei 1-dr «fte I and headings of chapters should 
not be lelied-. upo.n ' 45 I C 534;- 


AGRA TENANCY ACT (2 OF 1901 

— Ss. 156, 177 (e).— If a defendant 
faises a plea of proprietary title in a suit 
under s. 156, the Revenue Court cannot 
examine that plea. It is a function of the 
Civil Court. 1 U P L R (B R) 16=53 ! C 
, 190. 

— S. 157 — A rent-free grantee cannot 
count, towards acquiring occupancy rights, 
the term during which the land has been 
subject or otherwise transfei’red iu coiitra- 
veiition of ss. 21 and 25 should not be 
counted. L R 3 A 321 (Rev.)- 

— S. 158 — Maufi lackhiraj cannot be 
assessed with revenue. AIR 1930 All 353* 

=Iii^, Rul. (1930) All 519=124 I C 471. 

— S. 158— If a question of proprietary 
title is raised in a suit for resumption, 
appeal lies to Dist. Judge. A I R 1923 All 
313=21 A L J 189=71 I O 773=L R 4 A 84 
(Rev.)::45 A 336. 

— S. 158 — Where land is granted in 
favour of an idol, the priest in charge is. 
not the grantee nor is his successor to the 
grantee. AIR 1922 All 312=44 A 169=19’ 
A L J 964=65 I C 37 E. 

— S. 158 Land recorded as Haqqiat 
Mutafarriqa is presumed to be exempted' 
from assessment on its own merits and that 
it had not been granted by the. zemindars* 
during British rule. L R 3 A 418 (Rev.) 

— S. 158 — A land held as haqqiat muta- 
farriqa free of revenue direct from Govt, 
is not a reut-free holding and a suit to- 
assess revenue upon it cannot lie. 33 I C 

507: 

— S. 158 — Mortgage of rent free hold- 
ing is not an absolute transferee and thus 
is not a successor to the grantee. 32 I C 766. 

— ^_S. 158 — Muafi Khai means that the 
grant is an absolute one. for charitable 
purposes and is not resumable Such a land 
held for 50 years and more by two successors 
to the original grantee is liable to assess-* 
ment of Revenu only. 31 I C 898.. 

— Ss. 158 & 167— Only a Revenue 
Court can decide a suit for a declaration 
, that muafi rights have ripened into propri- 
1 etary rights. 41 All 37=16 A L J 881=46* 

I ' , I C 764. .. 

1 ^ — S. 158 — It is not necessary to prove- 

i who the' original grantee was. The section 
I also does not require that the succeeding 
j person must necessarily be the heir of the 
I person who preceded him. 10 i C 39. 

I ^ — Ss. 158 and 177 (c) — In a •resumj)tioD. 

I suit against a muafider the muafider pleaded 
proprietary title. An appeal in such a case 
will lie to the District Judge. 29 I C 484. 

— S. 158 — The word “successors” in- 
cludes not only an heir but also a transferee 
33^ A 553=8 A L J 539=11 I C 514. 

, , — S. 158 — A survivor iti a Hindu Joint 
family h a “Successor.” 14 A- L J .878=3^ 
r I C 26. 
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— S, 158— On a decision of a Revenue 
'Court on a question of successor an appeal 
will lie to the District Judge. 14 A L J 

878=34 I C 26, 

— S. 159—A Lambardar, who^ goes on 
paying Revenue even after partition on 
•behalf of other co-sharers, need not prove 
prior collection of arrears or that he paid it 
from his own pocket, in a suit for recovery 
of suh revenue against co-sharer. AIR (1929) 
All 689r(l929) A L J 869=Ind. RuL (1929) 
All 941=118 I C 93. 

— Ss. 159, 160— A iambardor-who sells 
liis property but continues to be recorded as 
lambardar, can recover from his vendee 
money paid as revenue on citation being 
■'issue 1 by revenue authorities but the suit 
lies in Civil Court. AIR 1930 All 302=61 
A 897=(1929) A L J 1081=L R 11 A 39 Rev. 
^=14 B D 36=Ind Rul(1929) All 683=117 I C 107 

— S. 159 — A lambai'dar is entitled to 5 
l^er cent of the laud revenue payable by the 
'Cosharers, unless there is a special agree- 
ment, L R 10 A 155 Rev.rl 13 I C 746 

— S. 159 — The lambardar can recover 
■from the co>sharers revenue paid by him 
•on their behalf though latter paid revenue 
•subsequently into the treasury without in- 
•foming the lambaedar. AIR 1925 All 95 

=80 I C 916. 

— Ss. 159 to 162, 164, 165 — Where cross, 
•objections introduce a question of title appeal 
dies to Dist. Judge. AIR 1923 All 170=771 C 

955. 

— S. 159 — An agreement by a vendee 
‘to pay revenue on land reserved by vendor 
does not bind a transferee. 39 All *166=15 A 
L J 17=38 I C 647 

— Bs. 159, 160 — S. 159 contemplates a 
'Suit by a lambardar for arrears of revenue 
whether imch revenue has actually been paid 
or not. The limitation for siicn a suit is 
-three years from the date when the revenue 
became payable. 9 A L J 581=15 I C 733. 

— Ss. 159, 160-— S. 160 contemplates a 
•case where arrears of revenue have actually 
b^n paid by one cosharer for another. 
The limitation for such a suit is three years 
from the date of payment It applies to a 
■lambardar also. 9 A L J 581=15 I C 733. 

S. 159 — The liability of a co-sharer 
lor revenue is joint and several. 42 All ,311 
=18 A L J 121=55 1 C 74. 
— S, 159— ‘‘Co-sharer’ explained. 42 All 
311=18 A L j 121=55 \ q 74. 

-S. 160-0. 21 of C P C applies to 
4 ^ J 1177=128 I C 
231=14 R D 482=Ind. Rul. 1931 All 23=A I It 

1 930 All 556, 

— S. 360 — Lambardar can recover reve- 
nue even though the recorded Cosharers are 
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made responsible for the revenue, AIR 
1927 All 641=L R 8 A 246 B,ev=}03 I C 305 

— S, 160 — Entry recording usufructuary 
mortgagee’s name in revenue records- (knirt 
cannot go behind the record. 75 I C 663= A I 
■ R 1923 All 344. 

— S. 160 — Suit for arrears of re^ciinu 
by one-co sharer agaijist another-JJcbiuIting 
cosharer not in possession at the time of tlnr 
defult-Held, the suit was not maintaittable. 

14 I C 578. 

— S.161 — There is no right of interest 
under s. 161. A I R 1929 All 29=L R 9 A HGli 

Rev=n3 1C758 

— S.161 — Does not a])ply to a suit l.iy 
assignee of asignee and one not for arrears 
of revenue. AIR 1929 All 781 =(1929 ) A h 
J 724=L R 11 A 65 Rev=Ind Rul (1930) All 

534=124 I C 534 

— S. 161 — Pl )t proprietor is co- sharer 
AIR 1927 All 641=L R 8 A 246 Rev.= 

103 I C 305 

I — Ss. 163, 164 — In a suit for profits 

I against lambardar all cosharers can j^-dn iti 
i one suit. AIR 1929 All 668=(1929} A L 
i J 1098=L R 10 A 361 Rev.=51 A 994 =IihI 
i Rul (1930) All 250=122 I C 602 

I — S. 163 — The mention of the last day 

j for division of profits by the ‘Destur dehi’ 
of the village must be taken to fix the 
; date and as binding on the co-sharers. A I 
I R 1931 All 405=15 R D 621=131 1 C 157 

— Ss. 163, 164 — A cosharer can claim 
a share in gross rental as well as u<.;tuai 
realisation, unless ho is thereby goTting 
twice or unless his claim is barred. Cause 
of action for gross rental, claimed on a 
plea of negligence arises on 1st August 
following the close of the fasli year to 
which the claim relates but where the 
claim is for arrears collected on account of 
past years the cause of action arises on tlie 
1st of August following the year in which, 
those arrears are collected. A" I R 1924 All 
481 (F B)=22 A L J 610=L 3^5 A 189 Rev. 

=46 A 791=84 I C 158 

— Ss, 163, 164 — Cause of action for 
profits arises on their becoming ]myablc, 
that is when they are devisible under s. bh5 
AIR 1922 All 34<S=20 A L J iK5=L R A 
A 20=64 1 C 988 

^S. 164 — If the plaint w^ere prosentej 
prior to a Revenue Court order such order 
will not deprive the piff. of his right to 
sue for profits for the years during which 
his name was entered in the village record 
1929 All 378=LE16 A 287 Eevn 
, Rul (1929) All 1009=119 I C 431 

— S. 164 — Where there were no special 
clreumsmnces why a big proportion of the 
rents were not collected during norma! 
years, and where no accounts were produced 
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nor any suits for arrers brought it was held 
the burden shitted on the lambardar to 
show that he was not negligent L R 0 A 
.mSrInd Rul 1929 All 000=1161 C 744= A I 

R 1928 All 767 

Bee also 75 I C 553=A I R 1923 All 335 
— Ss. 1G4 and 107 — A cosharer can sue 
the heirs of lambaradar in a Civil Court 
for a declaration as to his share of 
profjbs out of the collections deposited in 
•Court. A I n 1928 All 550=L R 9 A 192 
Rev=Ind. Rul (1929) All 433=115 I C 769 
— Bs. 164, 201 — Where the proprietor 
and the l;!.ml)ardar were brothers it was 
held that the Court could not go into the 
question of iointness or separation of the 
family, Presumption under s. 201 (3) would 
. apply even if the parties were members of 
-joint Hindu family L R 8 A 168 Rev.=103 
‘ i C 346=A I R 1927 All 810=25 A L J 706 
— B. 164 — Suit for profits of several 
years—- Accounts of all years have to be 

■ gone into AIR 1927 All 405=L R 8 A 92 

Rev=l00 I C 743 
— S. 164 — Mere fact that large propor- 
tion of rents was remaining uncollected is 
not sufficient to prove larnbardaPs negli- 
gence L R 8 A 92 Rev=100 I C 743=A I R 

1927 All 405 

— S, 164— Where a mortgagor remain- 
• ed in possession as lessee and continued to 
collect rent even after the expiry of the 
lease, it was held that the mortgagee was 
not entitled to sue for profits AIR 1928 
A 340=75 I O 666 
— S. 164 — Lambardar , is entitled to the 
-•collection charges even though he does the 
work himself. 75 I C 553= A I R 1923 All 

335 

— Ss. 164, 165 — A decree in favour of 
. a cosharer may be based either on gross 
rental or on actual collections. In the latter 

■ case arrears of previous years are also in- 
cluded, except for suits under B. 165 AIR 

1922 All 501=i; R 3 A 471=70 I C 763 
— S. 164 (a)— Profits should be allowed 
on actual collections unless negligence pro- 

■ ved. A I R 1922 All 111=20 A L J 31.3= 

=67 I C 521 

See also=A I R 1923 All 216=4 U P L 
R (A) 33=65 I C 648 
— S, 164 — That the decrees obtained 
•by- lambardar were not executable does not 
warrant an infereime as to negligence. 65 
I C G48=A I R 1923 All 216 
— S, 164— Purchaser of a share can sue 
Lambardar for i)rofits in Revenue Court 
only, AIR 1922 All 397=65 I C 530 

— Ss. 164, 163— Limitation runs from 
the date when profits become divisible A I 
R 1922 All 348=20 A L J 95=64 I C 988, 
— S. 164 — Decision of a Civil Court 
/.ais to title pending a suit for pro.fits oper- 


AGRA TENANCY ACT ( 2 OF 1901 ) (Couid) 

ates as res Judicata in Revenue Court A 1 
E 1922 All 356=64 I C 954=20 A L J 61 

,=49 A 250 

■ — S,1G4“A Suit for possession is barred 
when a prior suit for profits had been dis- 
missed on the ground of defendants title 
by adverse possession A I R 1921 All 59= 
19 A L J 279=3 U P L R (A) 47=62 I C 684 
— S. 164(2) — A decree cannot be obt- 
ained both on basis of gress rontal and for 
arrears of past years c< llectcd during the 
year in question AIR 1921 All 314=43 A 

29=60 I C 643 
— B. 164 (2) In a suit for profits where 
s. 164 (2) dees not apply, plaintiff can bo 
given a decree on the basis of the actual 
collections in that yenr for whatever year, 
past or iiresent AIR 1921 All 314=43 A 
29=18 A L J 863=2 IT P L R (A) 272=60 I 

C 643 

— Ss, 164 and 201 — Amendment of 
khewat during pendency of suit should not 
be considered by Court in a suit for profits 
A I R 1921 All 396=43 A 177=18 A L J 
1008=2 U P L R (All) 386=59 I C 639 
— S. 164 — A decree under this section 
can be passed either on the basis of actual 
collections or gross rental; but not on both 
the cases to gether. 60 I C 43=2 PLEA 
272=43 A 29=18 A L J 863 

— B, 164 — Lembarder’s negligence or 
misconduct is a mixed question of law and 
fact and the finding of fact is binding on 
the High Court in second appeal 60 1 C 
643=2 IT P L E (A) 272=43 A 29=18 A L i 

863 

— S, 104 — Great a /rears in rent solve- 
ncy of the tenents absence of any justifying 
circumstances etc. were proved by a co-sharer 
in a suit filed by him against the lambard- 
ar for Share of profits. The onus was shifted 
on the defindent to show otherwise 37 Ail 
595=13 A L J 851=30 I C 550 
S. 164— Profits of vsir and khudkhast 
land must be included iu the claim. 38 All 
223=14 A L J 252=33 I C II9 
— vB 164 — An agreement by a khuda- 
khast Lainbardar with a mortgagee to pay 
low rent for creating ex-propvietary tenancy 
does not affect other co-sharers. 18 A L 

J 942 

— S. 164 — A claim for rent from shops 
houses and market is not a claim faJling 
under this soction and a suit for such "a 
claim is cognisable by a Civil Court. 38 
All 322=14 A L J 419=34 I C 27S 
— S. 164, 194— In a lambardar! mahal, 
the lambardar is the only person who has 
a right to institute suits against defaulting 
tenants for the recovery of arrears of rent 
which a3.;ra3 J due prior to his appointment 
but. which are lut tbne-barref], 42 AH 414 

=18 A L J c tt% 
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5 — Ss. 164, 194-Distinction should be 

drawn between the degree of responsibility 
at^ohing to a lambardar in respect of arrears 
prior-.; to his appointment and after ^ his 
appointment. 42 All 414=18 A L J 435=56 

1C 112. 

— S. 164—Where a lambardar has falsi- 
fied the accounts he is liable to pay interest 
on the anzoiiiit’ of profits awarded to the 
plf. 4 0 L J 708=44 I C 415. 

-^S. 164 — Co-shareres possessing consi- 
derable areas as sir and Khudakhast — 
Matters to be taken into consideration 
in calculation of profits discussed. 16 A L 
J 146=44 I C 542. 

— Ss. 164, 201— Subsequent amendment 
of record by a Ke venue Court has no retro- 
spective operation. 18 A L J 1008 (44)=43 

A 177=50 I C 639=2 U P L R (A) 386. 

— S. 164— The legal ^ representative of 
a deceased lambarder is liable for the colle- 
ctions actually made as well as collections 
not made by the deceased through negli- 
gence; but only to the extent of the assets 
received by him from the deceased. 40 All 
246=16 A L J 193=43 I C 636 (F B). 

— S. 164 (2) — The keeping of accounts 
by a patwari does not exonerate the lam- 
bardar from his dut) of maintaining them. I 

26 1 C 515. 

— S. 164 J(2)— The burden to i-irove 
that the lambarder is liable to account is 
on the plaintiff. That done, the lambardar 
'will have to prove the accounts. 26 I C 515. 

— S. 164— Burden of proof as to why 
large sums were not collected etc. will 
shift on the deft, lambardar, if the plain- 
tiff co-sharer proves the defendant’s negli- 
gence, in a suit for his share of rents. 10 
A L J 529=17 I C 914. 

— S. 164— There is no difference in the 
meaning of s. 164 of the Tenancy Act and 
209 of the Bent Act. 10 A L J 529=17 

I C 914. 

— Ss. 164, 193 — In a suit by; a co-sharer 
against the lambardar, the lambardar cannot 
claim the deficiency in one yeixr as set-off 
against the profits of the succeeding year. 

14 1 C 12b 

Bs. 164, 197— Upon the dismissal of 
a suit for profits by. a Bevenue Court on 
the ground of want of jurisdiction, the 
appellate Court’s duty is to treat the suit 
as properly instituted and to deal with it 
on the merits. 9 I C 84S. 

— S. 165— If the rights and the liabi- 
lities of the lambardar are in question in a 
suit under S. 16 j, the answer to the issue 
cannot be different to that to be given to 
■an identical issue arising in a suit under 
S. 164. The conjoint effect of Ss. 164^ 165 
^and l94, in the absence of a custom entitl- 
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ing ' a co-sharer to make collections for- 
himself alone, and in resx>6ct of his share, 
is that the lambardar aloiie is entitled t<>* 
colloct the rent and to dixide the profits^. 
in his hands among the co sharci's, Includ- 
ing himself, in proportion to their shar<js. 
after deducting public charges and incidciital 
expenses. He is not entitled to do otherwise. 
54 A 240=1932 A L J 129=16 K D 1.32=13. 
L B 65 {Bev.)=IE 1932 A 408=138 1 U 445 
=A I B 19.32 A 98=A L R 1932 A 474. 
— S. 165 — A co-sharer as such cannot 
be held liable for anything nnxre tiian the 
excess which he has collected and wbi di is 
clue by him to other co-sharers. To hold 
otherwise would involve the treatment of 
all co-sharers as thougii they wei*e latnbar 
clars and that is not the intention of tlie 
Tenancy Act. 54 A 240=1932 A L J 129=16. 
B D 132=13 L R 65 (Rev.) I R 1932 A 408 
=138 I 0 445= A I R 1932 A 98= A L R 1932 

; A 4,74... 

— S. 165— The lambardar, in the array 
of the defendants, cannot be treated as a 
lambardar, but must be treated as a c\- ■ 
sharer and therefore he is entitled to deduct 
out of the collections made by him his full 
I share of the profits of the mahai, the l^ulancc 
alone being divisible amongst the other co- 
sharers. 54 A 240=1932 A L J 129=16 K I> 
132=13 L B 05 ( Rev. )=138 I G 445=1 R 
1932 A 408=A I R 1932 A 98=A I R 1932 A . 

474. 

— S. 165 — Court can decree plff’s whole 
claim in a suit by a cosharer, w'ho is not a 
lambardar, against another cosharer tor his 
share of profits on entire rental, "where the 
deft, pleads non-coilection of entire rent 
but fails to produce his account books. 3^ 
R U A 16 Rev=lud. Rid, 1929 A 1027=119 
I 0 499=A 1 R 1929 All 702. 
— S. 165— A co.sharer's right to recover 
excess is subject to the other sharers’ right 
to the excess. AIR 1927 All 623=L R H 
A 323 Rev=25 A L J 1057=105 1 C 745, 
— S. 165 — Profits of sir and Khudkha.^t 
lands must be included in calculating proliits 
cf a mahai; and in ihis connection the rent 
of the sir laud is to be assessed at a proper 
rate and not with reference to the farzl 
rate entered in revenue papeis, h R 8 A 
177 Rev=I02 I 0 139=A 1 R 1927 All 791. 
— S. 165-Claim under s. 165 for account 
cannot be joined in a suit by one co-sharer 
against another for rent, A 1 R 1926 All 
— ^ ^ 282=92 I C 1646. 

S. 165-r-H6irs of a deceased himbar* 
dar are not liable for the profits not 
collected by the deceased, A I R 1925 Ad 

810=88 I C 447 

! ‘ — S. 165 — Suit by assignee for profits 

e^m lie? in Revenue Court. 88 I C 298='A I 

R 1925 All 765 
, ■ — 165— Pel son engaged by lambardar 
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for collection cannot be joined as, defts„.S6 
I C 40a-A ! R 1925 AH 701 

-^S • 165 — Lambardar is entitled to 
settle the accounts by suing the cosharex’S 
for excess profits 75 I C 3?>0=A I R 1924 

AH 935 (2) 

-^Ss 16r)‘ 164 — Cosharers arc not- liable 
to a?i other co-sharer for rent not collected 
by. them AIR 1922 All 501=70 I C 763. 

^3. Ur)— Does not apply to a suit 
by purchaser of khudkhast land against the 
vendor for profits because it is- treated as 
.31 suit for rent. 77 I C- a82=A I R 1922 All 319 

—S 165 — The lambardar mortgagor; 
can redeem from the day the collections 
-are deposited, A I R 1922 AH 2T5 

—S 165— In a suit for profits against 
lambardar uiiassessed exproprietary rent 
will not be taken into account L R 3 A 

,260:^4'U PL R (A) 200=77 I C 1032. 

—S— 165— In a case where the pur- 
•-chasers^ allow' the vendors to remain in 
■possession of land bought without the 
■assessment of rent, a suit by the purchasers, 
for their share of profits is not maintainable, 
14 A L J 209=32 I C 617. 

^ — S. 165 — A suit by a cosharer for 
profits against a co-sharer lambsrdar is not 
b'id in law: because a co-sharer by becoming 
■ti lambardar does not cease to be a co-sharer 

29 I C 473. 

— Ss. IGG, 201 — A lessee continuing to 
be recorded as such even after the, expiry 
of the lease is a proprietor witlxin the , 
meaning of s 160 and the presumption that 
he can institute a suit for share of profits : 
is to be drawn in his favour, 9 A L J 152 
=34 A 250=13 I C 975. 

— Ss.^ 167, 31 (2) — Transferee from 
tenant — Ejectment of, on footing of his 
being only a tres-passer — Suit for — Lies in 
■<livil Court. 1932 A L J 567=16 R D 429 
=13 L R 266 (Rev)=:139 I C 346= I R 1932 
A 553= A I R 1932 A 473. 

— S 167 — A piirdanashin lady suing 
■;for a declaration that a perpetual lease I 
inade by her through ignox’aiice is not ; 
binding on her — the suit lies only in Re- j 
venue Court. A I R 1928 All 614=Ind Rul ■ 
• (1929) All 780=L R 9 A 216 Rev.= n8 1 

^ e-'i72,--; 

— S 167 — A depisicn by a Revenue 
Court that a tenant is a grove-holder will ' 
•bar a subsequent suit in a Civil Court to 
eject that tenant on the ground that 1 
he was a licensee AIR 1928 Ail. 343=Ind 
Rul (1929) All 779=L R 9 A 141 Rev 

= 118 I C 171 

" — S.1G7— A Revenue Court decree can- 
not be declared void by a Civir Court on 
' the ground of unlawful proceeding in that 
Court especially, when tenant his remedy 
•under s. 79 A I R 1928 AIL 621=26 A 1. J ' 

; . \ ,= 834=1IJ I 1 
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Ss. 167, 2 (5)— Tenant,: against whoim 
an ejectment decree is passed by Reuenue 
Court, cannot sue in a, Civil -Court, for 
declaration that he is an bccupancy tenant 
. 98 I C 263=A I R 1927 AH 102 
S. 167 — First suit Tu a Revenue Court 
to eject the deft, as subtenant, sepond suit 
for ejectment as trespasser in Civil Court 
is barred. AIR 1927 Ail 70=48 A 774 
=24 A L J 1009=98 ! C 983 (F B) 
— S. 167 — High Court has iK).i) 0 W 6 r 
of revision under s. 167 A i R 1926 All ' 
398 (F B)=24 A L J 437=95 1 C 559 
— S. 167 — Deals only with original 
proceedings A I R 1926 All 113=48' A 104 ” 
=23 A L J 965=92 I C 282 ' 
b — Ss 167, 177 — High Court can, under 
s. 115 C. P. C. hear in 'revision an order of 
Dist Judge under s. 177 AIR 192(5 All 
113=92 I C 282=23 A L J 965=48 A 104 
. — Bs. 167, 199— Deft, raising questioji 
of title in an ejectment suit was directed, 
to file suit in Civil Court within 3 months 
Having not filed such suit withiu 3 months 
he was held barred even though the suit 
in Revenue Court had not concluded A 
I R 1925 All 615=88 I C 684=23 A L J 

529=47 A 904. 
S. 167 — does not apply where tWo 
brothers claim an occupancy holding one 
against the other. Such suit is maintainable 
in Civil Court. AIR 1926 All 45=88 

I C 592 

— S. 167 — Civil Court can entei'tain a 
suit for declaration that the pltf. is joint iri- 
occupancy with the deft. , 88 I C 247= A I 
R 1925 AIL 465=23 A L J 449=47 A 
— S. 167“Mortgagee of zamindari plots 
who is a recorded co-shai^er can claim joint 
possession but not mesne profits Civil 
Courts cannot entertain such cases AIR 
1925 All 746=87 I C 444 
— S. 167 — Civil Court cannot cbange a 
Revenue Court’s decision under s.l67 even 
indirectly. AIR 1924 All 744=79 I C 960 
=22 A L J 4()()=46 A 57o 
— S, 167 — Civil Corirt can entertain a 
Slit between two rivals as such suit is not 
governed by s. 167. AIR 1924 Ail 603=78 

1 C 1008* 

— S, 167 — Decision by Revenue Court 
in a dispute between two rival claimants 
cannot be re-opened by a Civil Court. 78 
I G 1008= A I R 1924 All 609 
— S. 167 — Revenue Court has exclusive 
jurisdiction over matter within B. 1G7. Civil’ J 
Court will not try suit calculated to I'e verse 
Revenue Court’s decision in such matter. 

A r R1925 All 194=L R 6 A 138 Eev=78 

I C 628 

— S. 167 — Civil Court can entertain a ’ 
suit for possession of trees in a grove. A. 

I R 1923 All 134=L R 3 A 530 Rev=76 I C 
12=21 A L J 33=9 0 <& A L R 277=45 A 191 
— S. 167— No revision lies against an 
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order of the Bistnct Judge refusing to 
entertain appeal under the Act. A I R 
192B All 580=45 A 567=21 A L J 524=L E 
4 A 223 Rev=75 I C 280 

— S, 167— Suit for a declaration under 
s. 95 (a) with the real object to have a de- 
claration against both the zemindar and the 
son of the tenant who was recorded as such 
that the plaintiffs were the occupancy tenants 
of the holding can only be brought in a 
Court of Revenue. AIR 1924 All 102 

=74 1 C 220 

—S. 367— Suit fora declaration bet- 
ween two rival tenant can be brought in a 
Civil Court, unless it is a device to evade 
the provisions of the Act. AIR 1923 All 
257=L R 4 A 291 (Rev)=:7l I C 447 
— S. 1 67— Landlord can sue only in 
Revenue Court for damages for non-culti- 
vation of laud by which he was deprived 
of his Bslai rent,L R 3 A 477=20 A L J 
771=4 U‘ P L R (A) 206=68 I C 985=45 A 7 

=1923 A 50 

— S. 167— Revenue Court cannot pass 
a decree in a case where one of the two 
rival zamindars frauiidulently enters the 
other’s name as sub-tenant, obtains exparte 
decree for rent, and sues for ejectment 
And if such decree is passed it furnishes 
a fresh eause of action. 3 U P L R (A) 21 

,=65 I C 101 

— S. 167-Order in appeal against the 
decision of an Asst. Collector -High Court 
has no * power to revise. 17 A L J 1057=1 U 
P L- R (H. C.) 142=52 I C 756=42 All 83 
— 'S: 167 — An ejectment suit against the 
“defendant as trespasser or in the alternative 
to declare him as a tenant if so found, is 
wdthin the jurisdiction of a Civil Court. 

13 A L J 843=30 1 C 546 
— S. 167 — A Revenue Court’s decision 
ejecting a party deciding him as a sub-tenant 
cannot be challenged in a civil suit; because 
the Revenue Court has exclusive jurisdic- 
tion in such matters. 41 All 97=16 A L J 933 

=48 I C 470 

— Ss. 167, 79 — A suit in a Civil Court, 
by a descendant of an original resumed 
muafi, to recover , possession as proprietor is 
mot maintainable since he is a mere tenant. 

13 A L J 857=30 I C 552 
— Ss- 167, 65— A suit by a landlord for 
-damages against tenants alleging the cutting 
down of trees by the tenants is cognisable 
-by a Civil Court. 40 All 646=16 AL J 621=46 

I C 971 

— Ss, 167, 95 — If the matter set up 
in defence is one in respect of which a suit 
can be brought in a Revenue Court within 
the meaning of s. 167, the Civil Court 
shmld wash off its bands with that suit. 
37 All 254=13 A L J 364=28 I C 552 
— D# 167 — A suit for declaration of 
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rights to receive i^ent instituted !)y a p<3r''“ 
petual lessee against the grantor-zamiudar 
is cognisable by a Civil Court. 39 A 675 
'=15 A' L J'745=42"IX'575' 
— S. 167— As a general rule where 
there is a doubtful and ditlicult question of 
jurisdiction depanding partly on facts it 
is the duty of Courts of hrst intstance to 
ascertain and determine the facts if it Jh 
possible to do so. -per Walsh J. 39 A 675 
.=15 A L J 745=42 1 C 575 

— S. 167 — The question whether a usu- 
fructuary mortgagee must give up possess-- 
ion to his mortgagor when the latter becomes 
an expropi'ietary tenant is not a <{uestion 
reserved exclusively for the Revenue 
Courts. 9 A L J 547=15 I C 43S 
— S. 167 — Suit in Cilvl Court for decl- ■ 
ration that relationship of landlord and 
tenant does not exist is not maintainable 
where the Revenue Court has in a prior 
suit declared that he is not a tenant. 17 A 
L J 922=1 a P L R (A) 64=51 1 C 143 
— Ss. 167, 169— No levision lies t'> the 
High Court from an order of a Reve- 
nue Court under s. 167. The remedy in 
the Civil Court is by appeal in eases in 
which right to appeal is given. 41 All 226> ■ 
=17 A t J.123=49 I C 362. 
— S. 167— Order of an asst, collector 
rejecting an application for restitution how- 
ever erreiieous, cannot be revised hj the 
High Court. 52 I C 640.- 
— S. 167 — Suit for arrears of rent by 
an assignee is cognisable by a Revenue 
Court only. Such a Suit though below Rs.5(K> 
is not of of a small cause nature and a 
second appeal will lie to the High Court. 12 
A L J 98. =22 I C 337.. . 

-Ss. 167, ISO, 185-The defendant recorded 
as fixed rate tenant, denied being tenant of 
plaintiff in suit for rent before Revenue 
court the Dt. judge in appeal held plot as 
no land ” A Revision application w’as 
made. Held per Walsh J. that the llistrlet 
judge’s decision in appeal from Revenue 
court is Civil court’s decision and W'as the- 
refore subject to revision. Held per Piggot, 
J. that no revision lies as theDt Judge had 
not acted with material is regularity or had 
refused to exereise jurisdiction. 

■ 14'A L J' 281=35 i' C"279. 
— S, 167 — When once a suit for eject- 
ment brought in Revenue Court on the 
ground that the defedants were sub-tena- 
nts, is rejected, — the court holding the 
defendants as joint-tenaiits a subsequcist 
Suit ill a civil court for ejecting the defe- 
dants on the ground that they were tres- 
passers is barred by this section. 41 All 293 
1'=17 A L J 60=49 I C;II8. 
-Ss. 175 and 179 No appeal can lie to 
the Commissioner fiom the order of the 
1 Assistant Collector W'here there is no 
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abatement. 4 U P L E (BE) l03=L R 4 

A 10 (Rev.) 

— Ss. 175, 175 applies both to 

appeals to the Ee venue Court and to civil 
Court; and ail order of a revenue Court 
staying or refusing to stay suit under para. 
18 of sell. II of tiie C. P. Code is not a 
“decree” within s 177 of this act and no 
appeal lies against such an order to the 
Civil Court 40 All 219=10 A L J 281.=43 ! C 

'531- 

— S. 170 — an order of Asst. Collector 
of II class rejecting an application for 
revised is appeable to the collector lender 
s. 170 31 I C 912. 
— S. 177 (e)-Deft claiming to be Khu- 
dkhast holder, Civil Court Jurisdiction will 
arise and appeal lies to The District Judge. 

L E 9 A 183 Eev=Ind Eul ( 1929 ) All 335 

= 114 I C 911 
— S. 177-In a suit by exproprietary 
tenant against sub-tenaut pltf right to re- 
cover rent was questioned, Held the ques- 
tion of proprietary title is raised and appeal 
lies to Distidct Judge A I E 1928 All 409= 
Ind Eul. (1929) All 325=L E 9 A 175 Bev 

=114 I C 901 

— S. 177 — Where a dispute as to pro- 
prietary fight existed at the time of appeal 
but the question was abandoned subsequent 
ly it was held not to have the effect of 
depriving the Dist. Judge of the jurisdiction 
to hear the appeal. L E 10 A 134 EevzllB 
I C 748=A I R 1929 AH 67 
— S, 177 (e)— Where question of pro- 
prietary title in issue in the Court of first 
instance as well as in appeal an appeal lies 
to the District Judge A I E 1928 All 264 
=L E 9 A 61 Eev=108 I C 733 
— S. 177 — Where a plae in ejectment 
was that the tenant permitted third person to 
build on tenancy plot it was held that no 
question of proprietary title was involved 
A I E 1927 All 564=L E 8 A 74 Eev=l02 

I C 184 

— Ss. 177, 57 — Only those decrees of 
Asst. Collector which come under els. (a), 
.<b), (c), (e) or (f) of s. 177 are appealable 
to the Dist. Judge A I E 1927 All 564=L 
E 8 A 74 Eev=l02 I C 184 i 
S. 177 (f) — Where the question of ju- 
risdiction was raised, but later withdrawn 
and no issue was framed as to that question 
by Asst, Collector Held that cl. (f) did not 
apply A I E 1927 All 5G4=L E 8 A 74 Bev 

= 102 I C 184 

— S. 177 (f) — Facts alleged in the pl- 
aint are assumed to be tiue when plea of 
jurisdiction is raised L E 7 A 382=96 I C 172 
— Ss. 177, 167 — High Court can, under 
s. 115 of c. p. c, revise orders of Dist, 
Judge under s. 177. 23 A L J 965=A I B 
1926 All 113=92 I C 282=48 A 104 
— S. 1 77-Eemand order by Dist Judge 

it, €■ 
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under s, 177-is not appealable but revisable- 
23 A L J 965=A I E 1926 All 113=92 I C 

282=48 A 104^ 
— S. 177 — Where a tenant pleaded that 
he held the laud as khudkhast and as pro- 
prietor. Held it was a question of propri-- 
etary title. L E 5 A 251=83 I C 202=A I R. 

1925 All 30. 

— S. 177 — It is for the trial Court to- 
decide whether the plea is bona fide or not. 
A I E 1924 All 470=L E 5 A 183 Eev.=83. 

1 C 251. 

— S. 177 — An appeal from the decision- 
of an Assistant Collector, First Class, in; 
an ejectment suit lies to the District Judge 
A I E 1923 All 368=82 1 C 790- 
— S. 177 (e) — Question as to mortgage 
rights is a question of proprietary title. 74 
I C 914=A 1 R 1923 AH 562- 
— Ss. 177 (e), 34— Plea that the deft.. 
was occupying land without permission, 
raises question of proprietary title. AIR'. 

1923 All 558=L E 5 A 14 Eev.=73 I C 584. 
— S. 177 — Expression “ in all suits 
means suits of any description within sch,. 
IV. A I E 1923 All 313=21 A L J 189=45 < 
A 336=L E 4 A 84 Eev.=7I I C 773, 
— Ss. 177, 198 — Where a question as 
to proprietary title is decided by Eevenue- 
Court, remedy under s. 198, is an addi- 
tional remedy but does not prevent an 
appeal lying to the District Judge .under 
s. 177, cl. (e). A I E 1923 All 414 (2)=7I 
^ I C 308. 

— 177 (f) — Plea of jurisdiction must: 
be based on an assumption that the allega- 
tions in the plaint are true. ALE 1922' 
All 424=70 I C 578. 
— S. 177 — Order passed by Eevenue 
Court under s. 144, CPC is not appeal- 
able, but its decree is A I E 1922 All 71 
=44 All 283=20 A L J 133=65 I C 798. 
— S. 177— Order refusing restitution by^ 
Eevenue Court is not a decree and is not 
appealable, A I E 1922 All 71=44 A 283 
=20 A L J 133=L E 3 A 97=65 I C 798, 
— S. 177 — The valuation of suit for- 
the purposes of appeal under s. 177 should 
be taken to be the value as found by the 
Court and not the one claimed by plaintiff.,. 

A I E 1922 All 47=80 1 C 183. 
— S. 177 — In a suit to eject defendant 
as a sub tenant, the latter pleaded that he 
was proprietor; Held, question of propri- 
etary title was involved in the original 
Court. L R 3 A 403 (Rev).- 

— S. 177— Eevenue Court is not depri- 
ved of jurisdiction if the question of pro- 
prietary title laised is not bona fide. L R: 

3 A 274 (Rev.) 
— S. 177 — Claim to hold land as khud- 
khf.st raises a question of proprietary title.. 

L R 3 A 265 (Rev,) 
— S. 177— Where the plea of propri- 
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etary title is bona fide appeal lies to the 
iDirtrict Judge. L R 3 A 228 (Rev.) 

, — Ss. 177 (f). 95-Where the deft denied 
' pill’s , bei ng a tenant and objected that the 
plaint did not refer to Jurisdiction.^ Held, 
that it was not a plea of jurisdiction. 19 
A h J 120= A I R 1921 All 190=01 I C 44 

=43 A 358. 

— Ss. 177, 95 — Ordinarily, appeal lies 
to the Conr.nissioner and not to Dt. Judge, 

• unless plea of jurisdiction is raised or 
decided. AIR 19*21 All 190=43 A B08=19 
A L J 120^2 U P L R (A) 4B5=6I ! C 44 

— S. 177-No appeal lies to Dist. Judge 
in a case in which no question of jurisdic- 
tion is decided. 2 U P L R (BE) 95=60 

1C 252. 

— S. 177-Question whether relationship 
of landlord and tenant exists between the 
parties is a question of proprietary title. 

L R 2 A 143 (Rev.) 

— S. 177 — Plaintiff ^ claimiug as occu- 
■paiicy tenant and filing ejectment suit against 

■ defendant sub-tenant and the latter pleaded 
that he was not a sub-tenant but held dire- 
ctly from the landlord. No question of pro- 
prietary rights was involved. L R I A 108 

(Rev.) 

— S. 177 (e)— Where question of pro- 
:prietary title is involved the Commissioner 
mrist return the appeal to Dt. Judge. But 
a patently futile plea of proprietary title 
:is not enough to bring s. 177 (e) into action. 

L R I A 67 (Rev.) 

— Ss. 177, 58— Deft, setting a title as 
mortgagees of the proprietary right held 
appeal lies to Dist. Judge. 35 A 156=11 A 
L J 133=18 I C 282. 

— S. 177-Order refusing to stay a suit 
'is not a decree— No appeal. 43 1 C 531. 

— Ss. 177, 195 (1)— Where the decree 
of a Revenue Court is severable, an appeal 
may be preferred to a Civil Court against 

■ that part dealing with proprietary title, and 

•to the Commissioner as to portions not so 
■dealing. 15 A L J 6=37 I C 771. 

— Ss. 177, 185— Orders in suits appeal- 
able under s. 177 are by s. 185 outside the 
revisional jurisdiction of the Board of 
Revenue. Board cannot therefore interfere 
with an order under 0 9 R 9 of C P Code. 

1 U P L R (B R) 29=53 I C 69. 

— S. 177 — An order of ejectment in a 
-suit by a usufructuary mortgagee in which 

■ defendant pleads that he is not plaintiff’s 

sub-tenant, is not appealable to the D. J., 
as no question of proprietary title is 
involved. 58 I C 760. 

— S. 177-The words “proprietary title^' 
refer not to a disputed title to a tenure or- 
•tenant’s right but only to the “jZamindar.” 

■ -'SS L c~,7^o: 

— S, 177 — In an ejectment suit the 
defendant pleaded that his lands were 
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/khudkhast, an appeal will lie to the Dt. 
judge because a question of propriefcary 
titl'e is I'aised, 36 All 183)= 12 A L J 251 
=22 I C 964 (F E.) 

— S. 177 — If proprietary title was in 
issue in a suit for ejectment; but the lower 
Court found against the deft, it does not 
cease to be a “matter in issue in the appeal” 
and appeal lies to Dist. Judge. 3M C 857, 

■ — Ss. 177, 178-The defeiice, in an eject- 
I me lit suit, being that they were not ])laintif’s 
i tenants but they were lesses from other 
persons is one which raises a question of 
proprietary title and an appeal will lie to 
the Dt, Judge, 16 A L J 239=44 I C 720. 

^ • — S 177 sch. B — A suit for recovery of 

imnaoveable pro peri ty ivas valued at £‘-*-44 
the rent payable for the year next before 
the date of presenting tlie xdaint Held it was 
properly valued. 12 A L J 933=25 I C 975. 
j — S. 177 sch. B — Where valuation is less 

; than Bs. 100 no appeal will lie. 12 A L J 
' .■■■ 933=25 I C 975. 

— S. 177 — Whether deft, is liolding as 
sub-tenant or as khululkist is a qne.stion of 
proprietary title 55 I C 801. 

— -S. 177 (e) — Plea, in an ejectmoiit 
suit, of tenancy from third parson is a ques- 
tion of proprietary title. UAL J 656. 

— B. 177 — Plea, in a suit for assessment 
of revenue, that a third person is a zamindar. 
Held a question of proprietary title was 
raised and appeal lav to Dist. .Judge. 8 I 0 
I 817=8 A' L J 36=33 A 260. 

1 — S. 117 (e)-An ax>pcal under this sect ion 

1 lies to the Dt, Judge in cases in which the 
I question of proprietary title is in issue l)et“ 

I ween the parties both in the original court 
! and also in the axqieal, 21 I C 870 

— S 177 (e) — If in an ejectment suit, the 
defendant co-sharer claims to hold the land 
as proprietor, a question of proprietary title 
it raised and an appeal lies to the Dt Ju<Jgo 

57 I C 321 

— S. 177 (e)— The question whether the 
defendant is a co-tenant or a sub-tenant of 
the plaintiif is one which does not relate to 
proprietary title and therefore an appeal 
will not lie to the Dt. Judge. A T R 1921 
A 290=18 A L J 923=43 A 18=57 I C 205 

— Ss. 177 (e)and 198— In an ejectment 
suit the defendant alleges that a thir{I 
person is the proprietor, a question of 
proprietary title is raised; and so tin 
appeal will lie to the Dt. Judge. 31 I C 853 

— Ss. 177 el (e) and 195 — If a question 
of proprietary title is in issue in the first 
court as well as in the appeal, the appeal 
will lie to the Civil Court under s 177 cL 
■(e) ■ ''• 39 I C 958 

T -r-B 177 (e) — Setting up a claim of piT>- 
pnetary; title by adverse possession by the'* 
aefeudant in tn ejectment suit raises a 
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<liiestion of proprietary title and an appeal 
lie to the Dt Judge. 55 I C 930 

— S 177 (f)— In a suit where plea of 
jurisdiction is raised, and decided an aj)peal 
lies to the Dt Judge 42 All 91=:17 A L J 
1072=1 U P L 136=52 I C 779 (H C). 

Ss. 179, 95 — Appeal from a suit under 
s. 95 lies to the Commissioner only 97 I C 
241=A I R 1926 All 725 
— S 180 (2) (a) — Where a question of 
prox)rietary title is raised appeal lies to 
Dist Judge. 73 I C 1030=A I R 1923 

All 451. 

— S 180 (2) (b) — If a question of juris- 
diction has been decided at a previous 
stage by the Dt. Judge, the second appeal , 
will lie to him even if no question of 
proprietary title of jui'isdiction is raised. 12 
A L J 367=23 I C 320, 
— Ss. 180 (2) and 193—The order of a Dt 
Judge passed in second appeal under s 180 
(2; is not appealable to the High Court 38 
All 181=14 A L J 84=35 I C 27 
— S. 181 — Where the Collector has not 
properly considered the evidence, the Board 
can vary his decision. L R 3 A 500 (Rev) 
181 — Appeal does not lie to the 
Board from orders in miscellaneous procee- 
dings. 3 U P L R (B R) 69 

— Ss 181, 182— Dt. Judge’s remand 

order passed under 0 41, r 23, C P Code is i 
not appealable 35 I C 105 I 

— S 181 — Appellate decree passed ex- 
parte by a commissioner, reversing or 
modifying the decree appealed against, is 
appealable to the Board 29 I C 345. 

— S. 182 — Appeal to Dist. Judge-Memo 
returned to be presented to the Appellate 
Court on Revenue Side — Order of return 
is not open to appeal to High Court. 63 
I C 951=19 A L J 868=1921 A 177 
— S 182 — There is no third appeal to 
the High Court, from a decision of the Dt. 
Judge passed in appeal, from an appellate 
order of the Collector. 12 I C 139. 

See also AIR 1926 All 233=92 I C 3 
— S. 185 — Failure to consider evidence 
in a ground for revision under s 185. L R 

4 A 193 (Rev) 
— S. 185 — Collector has no power of 
review except cth the ground of some clerical 
errors on the face of ths record L R 4 A 

— S. 185— Failure ’to deal with plea is 
11 material irregularity and is a ground for 
revision. L R 3 A 298 (Rev) 

— S. 185 — Board has power of revision 
over all orders of Revenue Court. L R 2 

A 92 (Rev) 

— S 185 — An Assistant Collector re- 
fused to set aside an order for dismissal of 
a suit for default. The decree in suit 
7!fi^ould ha\e been appealable. Held that 
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revision lies against such an order. L R 2. 

A 22 (Rev). 

— S 186 — Omission to consider ques- 
tions raised is sufficient ground to interfere 
in Revision. L R 4 A 19/. (Rev). 

— S 185— Outside the scope of this- 
section, the Board of Revenue interferes 
in revision only when gross and palp.able 
errors of law are committed, doing subs- 
tantial injustice. • 22 O C 72=52 I C 159’' 

— S 185 — The action of an occupancy 
tenant mutating tenancy in favour (>i‘ his- 
soiis has no legal effect and his rights as 
an occupancy tenant do not cease 29 I C 676 - 
— S 185 — The Court’s omission to 
compare a patwari’s map with the one in., 
the record form is such an irregularity as 
to merit a revision 33 I C 414. 

— S. 193 (g) — The^’e is no provision for 
set off; separate suit is the only remendy. 
AIR 1928 All 536=L R 9 A 18<> (Rev) 
rInd .RuL 1929 All 324=114 I C 900> 
— S 193— (i) — Assignee of an interest 
in suit was not brought on record and. 
decree passed in favour of original plan tiff 
-On death of plantiffi, assignee, as an heir 
is entitled to execute the decree though no 
mutaiion of names has been effected in 
his favour. A I R 1927 All. 492=L R 8 A. 

113 (Rev)=I0l I C 580. 
— S 193 (k) “Standing timber” does not 
include fruit trees. AIR 1927 All. 254 
=49 A 330=25 A L J 199=L R 8 A 135. 

(Rev)=I0l I C 287 
— S. 193 (1) — Any isolated plot, in a . 
mahal is not a share of the niahal. 88 I G 
613=A I R 1925 All 743. 

^ — S.193 — Execution sale, which ought 
to have been held by Collector, is not 
vitiated if held by Asst. Collector, AIR, 
1925 AIL 743=88 I C 613, 
— S. 193 (g) — Sub-Tenant of expropri- 
etary tenant paying off rent decree agninst 
exproprietary tenant cannot plead payment 
as set off in suit for rent against himself 
by exproprietary tenant. 87 I C 713=A I R 

1925 All 824 

— S. 193 (g) — Defendant’s unsatisfied 
decree cannot be set off against plaintiff’s - 
vendor in a suit under the Act. AIR 1924 
All 341 (F E}=4(> A 398=22 A E J 217= L 
R 5 A 65 (Rev)=83 I C 403 
— Ss. 193 (a), 367 — In suit for profits 
gainst iambardar by transferee of co-sharer,, 
insolvency of co-sharer can be pleaded be- 
fore transfer. AIR 1924 All 341 (F B)’ 
i =46 A 398=22 A L J 217=L R 5 A 65 (Rev; 

! =83 I C 403 

I — S. 193 — Proceedings under Tenancy 

; Act. are not affected by Provincial Insol- 
i vency Act , 1907-Hence suit for rent against 
tenant who is an undischarged bankrupt can 
be maintained. AIR 1921 All 13 (F B> 

, =43 A 510=19 A L J 439=62 I C 897 
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— S. 193— Order of remand passed in 
;a suit under this act is not appealable; pro- 
' visions oi: 0 P 0 not applying. 14 I C 176 
See also; 190G A W N 5z3 A L J 20=28 
A 283; L R I A 70 (Rev) 
— S, lOB—XJpon the dismissal ^ of his 
suit by the tirst court to declare him as a 
proiuietor of a mnafi, the plaintiff appealed 
' to the Higher Court which recognised him 
as a rent free grantee of that miich land 
as stood in hi .3 name, and remanded it to 
the lower Court for determination of the 
revenue that would be payable by him. No 
second appeal to the High Court would lie 
■because this Act does not differentiate a 
^preliminary decree from a final one; and the 
•order being one for remand. 40 A 652=16 A 
L J 711=47 I C 1008. 
— S. 193— Orders as distengnished from 
'decrees under this xlct are not appealable, 
1 U P L R 12=52 I C 241 (B R) 
— S. 193 (e)— Signature of authorised 
••agent sufficient, . 31 I C 859 

— S. 193 (g)— The lessee cannot get a 
set-off ill respect of an amount wrongfully 
■ collected by the lesser as rent, in a suit by 
the former against the latter for arrears of 
LTent. 13 { C 150 


AGRA TENANCY ACT ( 2 OF 1901 ) (Contd.) 

— S. 194 — la the absence of custom 
one cosharer cannot sue for whole rent, 
unless he sues as an agent for the other 
cosharers. AIR 1927 All 505=49 A 918=25 
A L J 582=L R 8 A 225 Rev=l03 I C 379 
— S. 194 — Vendor of a share becom- 
ing exproprietvry tenant is a tenant of 
whole body of co-sharers, and all of them 
must join in the suit for cannot alor:e sue 
for rent of such holding in absence, of 
special contract. A I R 1927 All 20r>=L R 
8 A 77 (Rev)=99 I C 528- 
— S. 194 — Purchaser ef proprietary ri- 
ghts in the mahal is entitled to the rights 
of cosharer, even if he is a tenant in that 
mahal AIR VM\ All 544=95 I C 48 
— S. 194 — Two cosharers not agreeing 
to evict a tenant, tenant even if ho is the 
cosharer himself can stay on 95 I C 48rA I 

R 1926 All 544 
— S. 194 — Where a cosharer is in exc- 
lusive possession of sir and khudkhasat he 
need not join other cosharers in a suit tt> 
eject the sub-tenant A I R 1925 All 775=: 

=87 I C 698 

— S. 104 — Lambardar is priina facie 
entitled to recover rent on behalf of all 
cosharers if not f.o entiled he canm^t sue 


—S. 193 (g)— The loss of a receipt 
uieed not be proved by the person alleging 
; payment, and the payment can be proved by 
' other evidence. 13 I C l 50 

— S. 194 — Co- sharer in village whether 
an agent for other co-sharers. See 54 A 240 
:=:1932 A L J 129=16 R D 132=13 L R 65 
KRc-v)=138 I .C 446=1 E 1932 A 408=A I R 
(1932) A 98=A L R (1932) A 474 
— S. 194— No co-sharer is entitled to 
- collect part or whole of the rent of a tenant 
and a tenant making payment to any one of 
them, not being the lambardnr, cannot get 
; a discharge in a suit for arrears of the rent 
brought against him by the lambrrdar, who 
will be entitled to a decree in respect of the 
►entire rent, the tenant having his remedy 

• of refund from the co-sharer who collected 
in contravenation of S. 194 and the local 
custom referred to. 54 A 240=1932 A L J 
129=16 R D 132=13 L R 65 (Rev)=138 I C 

■445=1 R 1932 A 408= A I R 1932 A 9B=A L 

RI932 A 474 

— S. 194 — Suit by one cosharer for the 
whole of rent is ^ bad, but the flaw can be 
corrected by joining the other cosharers 

• even after the period of limitation so far as 
regards plff’s. share. Ind. Ru]..1930 All 444 

=123 I G 828=A I R 1930 A 309 
— S, 194-Orie co-sharer taking possession 
-of part of joint land and leasing it perpe- 
tually without the consent of the other co- 
sharers, the latter can claim joint possession 
without getting the lease cancelled. AIR 
1928 All 525=L R 9 A 223 Rev=Ind Rul 
(1929) AEBlorIH 1 C 891 


to recover his shr.re alone 87 I G 19f7=A I 

R 1925 AH 817 
— S, 194 (l)-~r.It is presumed that a 
lambardar sues for rent or ejectmemt as an 
agent of the cosharers Such presumption, 
however is rebuttable. 80 I C 7P>2=A I R 

1925 All 49 

I — S. 194 — All cosharers need not be 

made parties in a suit to eject non-or^ui- 
pancy tenants by one cosharcr where plra- 
tbandi is existence and is formallv recorded 
77 I C 760=A I R 1923 AH 559 
— S. 194— Lambardar can alow tammts 
to build a kuchcha bixilding on the laml 
belonging to joint patti AIR 1923 All 
5S2=L R 5 A 33 Eev.=73 I C 495 
— S, 194 — Authority to collect rent by 
! one of several thekadars need not l>e in 
j writing L R 4 A 324 (Rev) 

I — S. 194 — Some of the lambardars 

I suing to eject the others who never claimed 
rent cannot intervene to protect the ten!».rPs. 

; L^R 4 A 321 (Rev) 

— S. 194— Pending the appeal in a!i 
ejectment suit the tenant purchased the 
zamindari interest; Held, the mere ground 
that if the suit had been then instituted it 
would be dismissed under s, 194 was no 
justification for allowing the appeal L R 4 

A 202 (Rev) 

' — S, 194 — Lambardar granting vl kabu- 
liyat which was attested by some cosharers 
who had realised rent on it. Held inference 
that the lambardar had implied authority 
from the co-sharers is justifiable L R 3 A 

526 (lev) 
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“S. 194(l)-Lambardar is not necessarily 
entitled to collect rents with reference tp 
s. 194 (1) Either an agreement of the co- 
rsharers or a special custom must be proved 
L R 3 A 457 (Rev) 
— S. 194— All coshares must join in 
•granting a lease but not in suing to eject 
a trespasser in the Civil Court L R 3 A 445 

(Rev) 

S, 194 — A Lambai'dar is entitled to 
‘do all neeessary acts relating to the manag- 
meat of the estate for the common benefit 
includitig collection of rent settlement or 
■ejection of tenants etc, L R 3 A 3)9 (Rev) 
— S. 194“ A 11 cosharers must join where 
; a mortgagee from some of them sues for 
■ejectment. L R 3 A 2)3 iRev) 

— S. 194 — Where the cosharers agree 
to collect rent separately all must join in 
a suit for ejectment unless the suit is by 
a common agent, L R 3 A 221 (Rev) 

— S. 194 — If a co-sharer refuses to 
.join the lambardar in a suit for ejectment 
the latter cannot proceed with the suit by 
making the co-sharer a defendant L R 3 A 

29 (Rev) 

— S. 194 — Plea of non-joinder cannot 
be raised for the first time in appeal. 3 U 

PL R (B R) 63 
— S. 194 In a suit by a tenant joint- 
tenant should be joined especially wdieu he 
was made a defendant with opportunity to 
raise objections L R I A 9 (Rev) 

— S. 194— -Non joinder of some co-sh- 
arers in an ejectment suit cannot be cnrred 
by joining them as pro forma defendants 2 
U P L R (B R) 164 
— S, 194 (3)-Covers money suits only 
2 U P L R (B R)l&’4 

— S, 194 — Person in possession of pcr- 
tion under Civil Court is a cosharer 2 U P 

L R (B R) 163 
— S. 194 — Even a single person out of 
many against whom a decree is passed can 
file an appeal dispite the fact that others 
do not join him This section docs not apply 
to appeals, 29 I C 558 

— S, 194— A suit by a lambarder aga- 
inst co-sharers for excess of profits from 
sir and khudakhast in possession of latter 
is not maintainable as he is not an agent 
of the co-sherers. 34 All 98=8 A L J 1245 

=!2 1 C 920 

— S: 194 — A lambarder being an agent 
of the co-shearers can bring an ejectment 
suit against a tenant without joining the 
co-sharers as plaiiitifis 3B All 441=12 A L 
J 608=24 I C 178 (F, B) 
See also 28 I C 838 
— S. 194— A lease, to acquire the status 
' of a tenancy, must be granted by all the 
-<jo-sharers. 1 UPLB(BE) 5=52 I C I45 

(BR,) 


-S. 194-Suit by one co-sharer for arrears 
of Rent is not maintainable, in the absence 
of a custom or contract to the contrary, 25 

1 C 53L 

— S. 194'~If the khata is joint, the 
lambardar, is such, can alone bring a suit for 
ejectment of a non-occupancy tenant, without 
joining the other co-sharers as plaintiffs. 11 
A L J 742=21 I C38. 
S. 194- A cosbarer can sue separately 
for rent if tiiere is a particulcr contract 
overriding this section. 45 I C 652, 

— S, 194 (1)— In the event of one of the 
brothers being abroad, the remaining can 
bring an ejectment suit, the presumption 
being that they are his agent, 32 2 C 781, 
-S,195 — Order of an assistant collector, 
in a suit for rent under s. 4 of the Paragana 
of Kaswar Raj, Act, is appealable to the 
Dfc. Judge, 14 2 C 223. 

— S. 195 — Only in case of doubt as to 
jurisdiction of a Revenue or a Civil Court, 
will a reference under this section lie to 
the High Court. 24 I C 123. 

— Ss, 196 and 197 — Section should be 
read together-Both deal with institution 
of suit in wrong Court — Both sections 
assume that the trial Court has entertained 
the suit and disposed of it on the merits, 
It is only in such a case that the Court 
could remand the suit or frame issues or 
direct additional evidence to be taken as 
contemplated by sub-s, (2), AIR 1926 Ail- 
58=48 A 168=24 A L J 88=93 I C 353, 
— Ss. 196, 197 Do not apply where the 
ground of the suit forfeiture due to denial 
of title. AIR 1922 All 274=69 2 C 799. 

— vS, 196 — Objection to juidsdiction 
cannot be raised on appeal or second appeal 
— Limitation to be apiilied to that suit is 
the one which would have appelied if the 
Suit had been brought in the right Court, 

AIR 1922 

Ail 124=4 U P L R (A) 104=66 2 C 856. 
— Ss. 196, 197 — Civil Court cannot 
entertain a suit for ejectment on the 
ground of invalid lease. L R 3 A 134- 

— Ss. 196, 197 — Apply where one 
cosharer in present possession sues another 
cosharer for mesne profits for previous 
years. AIR 1921 All 112=61 I C 385=1^ 

A L J 294, 

— Ss. 196, 197 — The former section 
applies to suits in w-hicli an appeal nece- 
ssariy lies to the Dt. Judge or High court 
irrespective of their institution in a civil 
or a Revenue Court. 

iSTeither section applies to an eject- 
ment suit filed in a civil court azid thrown 
out for want of jurisdiction. 12 A L J 
902=24 I C 700 (2,> 
— S. 196— Objection as to j[urisdiciion 
not being taken in the first court or iit 
the lower appellate court, cannot be pleaded* 
in the High Court, 9 l* C 2005, 
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S, lOV—High Court and District Court 
can on appeal treat a suit wrongly brought in 
a Revenue Court as if brought in a Civil 
Court. AIR 1927 All 720=L R 8 A 297 
(Rev.XOS I C 878, 

Ss. 197 and 196— objection to jurisdic- 
tion taken in the trial Court — Api>ellate 
Court having all the ^ materials necessary 
for decision before it should dispose of 
the case as if it was filed in the proper 
Court AIR 1926 Ail 708=L R 7 A 410 
B,ev=96 I C 789. 

— S. 197 — Revenue Court cannot enter- 
tain a suit for ejectment in respect of 
land situated in Cantonments area. AIR 
1922 All 57=66 I C 582. 

— S. 197 — Cantonments area does not 
come within the Act. Secretary of state is 
the absolute owner of such land. Where the 
S. of S. brought a suit in a wrong. Court 
on a wrong cause of action, he was made to 
pay the whole costs.- AIR 1922 Ail 57=LR 
3 A 169 (Rev.)r66 I C 582 

— S. 197 — Procedure under s. 197 should 
be followed in a suit for i)rofits against lam- 
bardar for negligence. Claims of Nazrana 
and Haqchaharam can be included in such 
suit. LR3AI49 

— -S. 197— does not apply to the suit 
in which deft, claims to be tenant. C4 I 0 420 
=19 A L J 850=1921 A 58, 

— S. 197 — a suit for declaration of inva- 
lidity of a lease does not lie in a civil court. 

37 1 C 358. 

S. 197 — a notification of the High court 
-empowerring a sub-judge to hear all appeals 
from the decrees and orders of a Muiisif app- 
lies to Revenue appeal also; and the sub- 
judge can dispose them of as eifectivoly as 
a Dt. Judge. 46 I C 736: 

—S. 197 — In appeal, from the Revenue 
Court’s decision in an ejectment suit, the 
Dt. Judge should decide the issue of juris- 
diction pleaded in the Revenue Court by 
the defendant but left undecided. 

29 I C 565 

— S. 197 — Transfer of an appeal in 
suit cognisable by Revenue Court to sub- 
ordinate Jude— Powers exercisable by the 
latter— Bengal K W. P., and Assam Civil 
Courts Act s. 9. 37 All 232=29 I C 633. 

— S. 197 — Munsif returning plaint for 
prcfentatioii to the Revenue Court-Order 
reaanding the case to the Munsif— Second 
appeal does not lie. 8 A L J 312=33 A 479= 

I C 666 

— S. 198 (2)— Prior suit in Revenue 
Com t by malguzar to eject tenant— Defence 
that he w is servant of a third person added 
as defendant. No issue as to status of third 

perst n framed-Subsequent suitia Civil.Gourt 

by ti e third person claimxr>g land as grove 
IS n- 1 barred by the decision in Revenue 


aGRA tenancy ACT (2 OF 1901 ) {Ccukl') 

Court nor is he estopped by it. A I R 1929 
All 17=D R 9 A 289 Eev=12 R D 793=Ind 
Rul (1929) All 374=115 I C 454. 

— S. 198 — Protection is available <inly 
when the relation of landholder aiid teiiant 
does not exist and the defendant has al- 
ready paid the rent claimed in gocxl faith to 
a third party. A IR 1927 All 745=LR 8 A 
94 Rev=99 I C 534. 

— S. 198— Prior exparate decision for 
rent will debar deft, from challenging pltf’s 
right to sue for rent in a subsequent suit 
for rent for siibse<juent vcjirs. A X R 1927 
All 145=98 I C 981=L R 7 A 496 Rev. 

— 108— Question wliether a matter 
of proprietary t-tle is in issue does not de- 
pend on whether the case is within s. 198: 
it must be answered independently of s. 198 
AIR 1926 All 312=24 A L J 337=il2 I (,] 995 
=L R 7 A 4? Rev. 

— B. 198 — No question of propriettiry 
litle can arise between a tenant and his 
sub-tenant, A I R i92<j All 312=92 I C 
995=24 A L J 337=L R 7 A 49 Rev- 

— S. 198 (2)— Deft, pleading like in 
third person in a rent suit, such third 
person can be joined as party. But the 
question of title decided between him 
and plaintiif is not res judicata betw^eea 
them and can be re-agitated in Civil Court. 
AIR 1925 All 574 See also 71 I C 1017 
=85 I C 302=L R 6 A 53 Rev.. 

— S. 198 — Payment must have been 
actually made and in good faith, Payment 
subsequent to suit is not sufficient. 19 A 
L J 298= A I R 1921 Ail 105=60 I C 837= 

=43 All 448 

— S, 198 — If a tenant, pleads that 
he has paid tlie rent in good faith to n 
third person, this section applies. But the 
section has no bearing to a case where the 
relation of a tenant is not deniedt and the 
payment is not given to any one because 
of the obstruction of a third person claim- 
ing property in the land, 7 A L J 1198 
=8 I C 1098=33 A 61. 

— S. 198— An ejectment suit by a for- 
mer tenent, ag ainst a new tenant (leated 
by the zamindar lecause of the Ibnicr 
tenant’s abando nment of the village, di t-s 
not lie in view of the fact that the deUn- 
dant has in good faith made paymenis to* 
the zamindar. 33 I C 69- 

— S. 198 — The payment of rent by a 
tenant to the existing lambardar is valid, 
the partition being imperfect and a seconcl' 
lambardar not appointed. Good faith cau' 
•be presumed in such a case. 1 IT* P L R • 
(B R) 4=52 I C 139. 

— S. 199-Option once exercised cannot 
be altered. L E 10 A 189=Ind. Rul 1929* 

All 613=116 I C 789rA I R 1929 AH 164. 

— S. 199 (3) — Decision under, operates • 
as res judicata. AIR 1927 All 717=49 A. 
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AGRA TENANCY ACT ( 2 OF 1901 ) {Coiitcl) 
‘606=25 A L J 387=L R S A 122 Eev=lOl 

1 C 501. 

— S. 199 (1) (a) — All -the pills to the 
■ejectment suit must be made defts in the 
•declaratory suit in Civil Court. LUBA 
108 Re’vrlOO I C 520= A I R 1927 All 398. 
-S. 199 (1), (2)-~Wher8 a Court 
•directs a suit to establish title to be filed 
within a certain peri'^d it must be so filed 
•otherwise s. 199 (2) will come into opera^. 
i;ion. Party cannot take shelter under 
another pendins^ suit to which he is a party. 
A I R 1927 All 200=L R 8 A 46 Rev=98 

I C 1019. 

S. 199 — Suit, filed within B months of 
of Revenue Courts order, withdrawn with 
permission to bring fresh suit™Frosh. suit 
filed within 4 days is not barred AIR 
1927 All 98=L R 8 A 5 Rev.r98 1 C 516 
S, 199-— Revenue Courts can decide 
■question of title only in specified cases — 
Decision of Record Officer on question of 
title is not res judicata in subsequent eje- 
ctment proceedings. AIR 1926 All 682 

=96 I C 24 

— S. 199 — Civil Court can declare as 
'to plaiiitifi’s rights to trees onlv AIR 
1923 All 540=21 A L J 434=74 I C 349 
— S. 199 — Asst. Collector’s decision 
under s. 199 (b) operates as res judicata in 
a subsequent suit. L R 5 A 26 (’Civ.)=73 I : 

C 460=A I R 1923 All 556. j 
See also 66 I C 915=A I R 1922 All 129. 
— Ss. 199, 200 and 201 — Decision of 
Revenue Court is not res judicata in Civil 
Court except where sections 199 to 201, 
•apply Where however the point under the 
‘Tenancy ^ Act is itself within the jurisdiction 
of the Civil Court, it can decide it, 4 U P 
L R (A) 90=66 I C 714. 
— S, 199 — Court must decide title 
- when the question as to legal representa- 
■ tives arises in a suit for profits or it must 
refer the parties to Civil Court. 4 U P L 
R (A) 9=63 I C 103. 
—S. 199 — Does not apxfiy to a Suit by 
an alleged tenant against an alleged landlord; 
but not the reverse. 41 All 369=17 A L J 

352=49 I C 591 
— S. 199 — Order under s, 199 to file 
suit in Civil Court within 3 months-Etfect 
of delay' — No question of limitation 37 All 
94=13 A L J 31=27 I C 511 
— S. 199 — ^Vl^hen a Revenue Cmrt 
'directs the defendant under this section to 
file a suit in a Civil Court, the limitation, 
^period provided by this Act applies, and 
not that prescribed by the Limitation Act, 4 
A L J 713=A W N 1907, 282=30 A 44 
— S. 199 — An appeal lies to the Dt. 
-Judge against the decisioii of a Revenue . 
Court in an ejectment suit, the defendent: 
-claiming proprietorship 13 A L J 3 {Rcv)i;^ 

28 I C 693 


AGA TENANCY ACT (2 OF 1901) (Contd,-) ■ 

— S. 199 cl. (a) — A suit filed following 
the Revenue Courts order under this sect- 
tion. does not amount to a reference to the 
Civil Court by that Court. 39 i C -859 

— -S, 199 — This section is restricted to 
questions of title to laud. A decision of a 
Revenue Court passed not under this sec- 
tion is not res judicata. 15 1 C 239, 

— 8. 199 (a) and (b) — Choice to be 
made before fixing issue. L R I A 24 (rev) 
— S. 201 (3)— Definite decision is nec- 
essary to remove the presumption arising 
under s. 201 (3) A I R 1929 All 378=L R 
10 A 287 (Rev)=In Rul (1929) All 1010=119 

I C 433 

~S. 201 (3)-— Suit for i)rofits-Entries 
in revenue register as to plaintiffs share 
are conclusive -Prior judgment though in- 
consistent with such entries does not oper- 
ate as res judicata AIR 1929 All 155=L 
R 10 A 159 (Rev)=Ind Rul (1929)A11 598 

=116 I C 742 

See also L R 3 A 146 

— S. 201 (3) — If the person is recorded 
cosharer at the date of the suit, the presu- 
mption is irrebuttable AIR 1929 All 32 
=L R 9 A 125 (Rev)=ll3 I C 732 
See also AIR 1927 All 810=25 A L 
J 706=L R 8 A 168 Rev.=103 I C 346 
— S. 201 (1) — Person who, by mistake 
in record, is compelled to pay the revenue 
of the person in actual possession can sue 
the latter under s, 201 (1) and not under ' 
cl, (3) — Court can determine question of 
possession AIR 1925 All 50=46 A 512=83 

I C 245. 

— S. 201 (3) — Suit for profits . by the 
usufructuary mortgagee against mortgagor 
lambardar is maintainable A I R 1924 All • 
719=L R 5 A 174 Rev=22 A L J 518=79 I 

C 538;. 

— S. 201 — Presumption of correctness 
of an entry in Record of Rights does not 
arise merely because it is not corrected for . 
2 Years inspite of an order of a competent ' 
authority 71 I C 992=A I R 1923 A 40l‘. 

— S. 201 (3)— Suit for profits against 
lambardar by Hindu co-parceners whose 
names are entered for each moiety in khe- 
wat is maintainable AIR 1922 All 332=44 , 
A 616=69 ! C 208 
— S. 201 — Decision of Revenue Court 
on proprietary title in ioursuan.ee of juris- 
diction under ss. 199 and 201 is res judicata ' 
66 I C 915=A I R 1922 All 05=20 A L J 340 ‘ 
— S. 201 -—Where a i^ecord is altered • 
prior to the suit for profits but relating to i 
the period of profits the Court tr 5 dng rent 
suit should give effect to the intention of 
the order altering the record AIR 1922 ( 
All 102=L R 3 A' 140=44 A 413=4 JJ P L 
‘ ' *R (A) 188=20 A L J 243 =66 I C 125 

— Ss. 201 (3) and 164 Decision c f Civil 
Cburt’4‘ oil question of title pending appeal - 
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AGA TENANCY ACT (2 OF 1901) (Contd.) 

from a decree of Eevenue Court the Apj>- 
ellate Court should give effect to Civil 
Courts decision, A I E 1922 A 356=44 A 
.250=20 A L J 61=L ESA 17=64 I C 964 
— S. 201—Suit for profits— Eevenue 
papers altered hy^ Eevenue Court during 
pendency of suit in Civil Court filed on 
question of title— Eevenue Court holding 
in the suit for profits that entries in reve- 
nue record during years in suit were correct 
-Plaintiff was eiititled to obtain profits in 
respect of the share which stood recorded in 
his name at the date of the institution of 
the suit and during the years for which 
profits were claimed AIR 1921 All 124 
=43 A 697=19 A L J 732=63 i C 976 
See also 43 A 177=59 I C r)39=A I E 
1921 All 396 

— Ss. 201 , 99 — Civil Court can question 
the decision of Revenue on question of 
title only when the latter proceeds upon 
an entry in revenue papers as conclusive 
on the question of title. 62 I C G84=A I 
E 1921 All 59=19 A L J 279 
— S. 201— Where plff.' is recorded as 
four-anna sharer the Court cannot go be- 
hind the record. L R I A 1 82 (Rev) 

— S. 201— The presumption under cl. 
(3) of s, 201 is not conclusive. AWN 
1906, 316=4 A L J 3=29 A 148 
S. 201 — If a plaintiff in a suit for 
profits happens to be a recorded co-sharer, 
the presumption to be drawn under this 
.section be in his favour 4 A L J 27=A W 
N 1907, 5=29 A 158. 
— S, 201 -Entries iiiEevenue papers are 
presumed to be correct and are considered 
as sufficient proof to prove title unless they 
are rebutted. 

This section applies only to” suits 
under the provisions of chapter XI. 11 I 

C 426 

— S. 201 — If a recorded co-sharer dec- 
lared by a Civil Court to have no title, 
brings in a Eevenue Court a suit for pro- 
fits and if during the continuation of that 
suit his name is removed from the Eevenue 
papers as per Civil Court’s decision, the 
favour of presumption allowed by this 
section cannot be given to him, 29 I C 509. 

^ — S. 201 -A plaintiff is not barred from 
instituting a suit for profits merely because 
he is not a recorded co-sharer. In such a 
case if ‘ his title comes into question the 
Eevenue Court is given an option to try 
it itself or to refer the plaintiff to a Civil 
€ourt. 16 A L J 504=46 I C f 15, 

— S. 201 proviso— Exparte decree for 
mesne profits- Subsequent suit by judgment- 
debtor not barrd. 8 A L J 1084=11 1 C 710 

=:MA22. 

— S. 202 — Does not. { pply where the 
plea of tenancy is raised i^fcer the Act of 


AGRA TENANCY ACT (2 OF 1901) (Co7itd,) 

1926; s. 273 applies. AIR 1931 AH 33 

=Ind Eul (1931) All 260=130 I C 292... 

— S. 202 — Deft, pleading tenancy in a 
suit for ejectment in Civil Court, tlie case 
should be referred to Eevenue Court. IikC 
Eul 1931 All 135=129 I 0 26.3= A I R 1930 

Alt 795 

— S. 202— Suit in Civil Court for- 
possession of land — Reference madc^ to 
Eevenue Court under s. 202 — Case decided 
by civil Court in accordance with Revenue 
Court’s decision-Iii appeal, Appellate Court 
finding lower Court wrong in making refer- 
ence — Party held competent to raise (lues- 
tion of competency of the reference nnd 
further Appellate Court held not bou!id tO’ 
dispose of suit according to Eevenue Court's 
decision if it finds that the Civil Court 
was not entitled to make reference to 
Revenue Court. AIR 1930 All 45H=Ind. 

Eul. (1930) Ail 499=124 I C 403,. 

— S. 202 — Suit for ejectment against 
tenant — Tenant’s suit in Eevenue Court 
for declaration that he was an occupancy 
tenant— Civil suit stayed upon defendant’s 
request under s. 10, Civil Procedure Code- 
His suit in the Eevenue Court rejected— 
Civil suit decreed in landlord’s favour— In 
appeal defendant cannot contend that Civil 
Court should have proceeded under s. 202. 
AIR 1928 All 366; L E 9 A 138 ( Rev. );, 
Ind. Eul (1929) All 531=116 I C 275. 

— S. 202— Lease of specific areas with 
possession, wdth option to the lesee to culti 
vate the land himself. Held, the lease was 
for agricultural })urposes. A I H 1927 All 
657=20 A L J iU25=L E 8 A 264 { Rev. ) 

= 104 I C 292. 

— S. 202 (2)— Where the Civil Court 
wrongly referred the parties to Revenues 
Court, it was held that the Eevenue Court’s • 
decision is not appealable to Civil Court. 
AIR 1025 All 125=22 A L J 909=82 I C 

317, 

— )S. 202-AppIieR W'here deft, pleads 
tenancy in a suit for ejectment, A I E 
1923 All 534=L E 4 A 167 (Eev,)=73 I C 

953., 

See also : 42 A 222=18 A L J 214=2 C 
P L E (H C) 79=54 I C 381=L R I A 3S 

(Rev.) 

— S. 202 — A Civil Court cannot decide 
the bona fides or otlierwise of a claim to 
tenancy. AIR 1923 All 439= L E 5 A 21 
(Eev,)=7I 1 C 475. 

^ — S.^ 202— Lease for collecting rent and 
2emindari dues is not for agricultural j)ur- 
poses — S. 202 does not apply to set it 
aside, AIR 1922 All 449=4 U P L R (A) 

’ , 209=20 A L J 731=44 A 748=70 I C 968. 

— S. 202 — Deft, holding under a void 
lease can be ejected as trespasser by a tmt 
j iix Civil Court. AIR 1922 All 449=44 A 

^ ' 748=20 A L J 731=70 I C 968. 
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AGRA TENANCY ACT (2 OF 1901) (C'ow/d). 

— S. 202 — Applies to an ejectment suit 
in which the defence is sub-tenancy. L E 
B All 21 (Eev.)=:65 I C 251. 

— S. 202 — Suit for zamiiidari property 
is not one relating to agricultural holding 
19 A L J 890=04 I C 605=L E B A 144 Eev 
=A I R 1922 A 442. 

— S. 202 — Applies only to agricultural 
holding. 19 A L J 890=64 I C 605=L E B 
A 144 Eev=A i R 1922 All 442. 

— -S. 202 — Time allowed for institu- 
tion of suit in Eeverme Court cannot be 
extended. Civil Court will decide against 
the party if the latter fails to proceed in 
Ec venue Court in time. 64 I C 491. 

— Ss. 202, 197 — Defence that he is 
tenant not of the plff. alone but of entire 
proprietary body-s. 202, still applies. 19 A 

L J 850=64 I G 426=A 1 R 1921 All 58. 

— S. 202 — This section contemplates 
agricultural holdings and not groves. 30 

I C 48. 

— S. 202 — Ejectment suit against a tres- 
.passer lies in a Civil Court only. This 
section should be applied if in such a suit 
the defendant x>dts forth the tenancy plea. 
42 All 222=18 A L J 214=2 IT P L E (H C) 
79=54 I C 381 (H C). 

— S. 202-If an ejectment suit is brought 
in a Civil Court alleging forcible possession 
by defendants whose tenancy has ceased 
because of a Ee venue Court’s decision, and 
the Court decider that the tenancy is subs- 
isting, the proper order for the appellate 
Court to pass would be one remanding the 
case under s. 202, in view of the fact that | 
it is within the power of a Eevenue Court j 
to resettle a terminating tenancy question. ' 
38 Ail 533=14 A L J 734=35 I C 41 

— S. 202 — This section must be applied 
to that part of the suit brought in a Civil 
Court relating to agricultural holding. 39 A 
254=15 A L J 227=38 I C 828 

— S. 202— A suit in a Civil Court was 
brought against the defendant as trespasser 
who raised the plea of tenancy. So he was 
referred to the Eevenue Court. That Court 
allowed his declaratory suit overruling the 
jurisdiction objection On appeal to the 
3)t, Judge it -was held that no appeal lies to 
Mm, the objection of jurisdiction being 
quite untenable. 40 All 177=16 A L J 590 

=47 re 891 

— B. 202 — The decision of a Eevenue 
Court that the defendant is not a tenant 
cannot be disputed again in a Civil Court. 

14 I C 347 

^ — S. 202 — Decision of a Eevenue Court 
obtained by the defendant to civil suit, 
'establishing his tenancy, cannot be questi- 
-oned by the Civil Court. 17 I C 302 

S. 202 — The plairiting of trees does 
not necessarily alter the character of a sir 
land as such. 17 1 C 302 

T—S- 202“When once a Eevenue Court 

li. 41. iu (D \o 
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AGRA TENANCY ACT (2 OF 1901) (Coriit?.) 

has given a decision on the question of 
tenancy, that question cannot aguin be raised 
because in the absence of fraud the said 
decision is final. 11 A L J 691=20 I C 917' 
— S 202 — This section should not be- 
applied in case of an unenforceable mort- 
gage. , 10 A L 513=17 1 C 520' 

— S. 202 — Court's failure to conform, 
to the x>rovisions in s. 202-Apx-ellate Court 
should have directed the defts. to institute 
a suit within 3 months in a Eevenue Court, 
and not order remand. 203 AWN 1904=27 A. 

167 

— S. 202 — Suit for ejectmeut-Defence* 
of exisitxng tenancy-Time allowed to file 
suit in Eevenue Court-Deft, having failed to 
file such suit the Civil Court decreed the srdt- 
On appeal the Judge held that deft, was a te- 
nant of the pltf. and dismissed the suit. 
Held, the Judge was not competent to enter- 
tain the question. 28 I C 568=13 A L J 249" 
— Sch 1 Group (b) — An ejectment suit 
brought by a plaintim against a perpetual 
lessee on the ground that the defendant has 
done an act inconsistent with the terms of 
the lease comes under s. 57 (b) and an app- 
eal will lie to the Dt. Judge from the 
decree of an Asst. Collector. The defendant 
if the case is proved against him, will be 
liable to ejectment from the whole of the- 
holding. 37 A 272=13 A L J 302=28 1 C 298 
— Sch. IV, No 16 — Prior suit for profits 
for certain decreed on basis of gross rental— 
Subsequent suit for share of uncollected 
arrears of previous years, filed three years after 
the profit for those years became payable, 
is barred L E 9 A 288 (Eev)=Ind Eul 1929^ 
All 602 =116 I C 746=A 1 R 1928 All 762- 
— Sch. IV No. 8 — Ejectment suit- 

Zamindar getting possession of zamindari 
within one year of suit- Suit is not barred 
L R 2 A 100 (Rev> 
— Sch. IV, No. 18 — Illegal sub-letting 
-Suit for ejectment must be filed within 
one year. 3 U P L R (B R) 15* 

— Sch, ly No, 30 — Tenant wrongfully 
ejected-His failure to sue within 6 months 
for possession will extinguish his right. 66 
I C 856= A 1 R 1922 All 124 
— Sch, IV, Group C, No, 32 — A suit 
by a plaintiff claiming as a reversioner of 
the last tenant, against a zamindar who had 
purchased the land from the said last tenant 
for possession and for mesne lorofits is one 
cognisable by a Eevenue Court under this- 
heading, The limitation for such a suit is 6 
menths from the date of dispossession. 36^ 
All 55 =12 A L J 29=22 I C 668 

AGRA TENANCY ACT 3 OF 1926 

— Mukhtarnama empowering the Mu~ 
khtar to admit tenants, the landlord cannot 
object to such admission even though the 
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AGRA TENACV ACT (3 Op 1926) {Contd) 

Muklitarnama was executed prior to 19^ 
and tenants admitted after that year. 16 B 
D S'irlS U D 38=13 L R 5 (Rev) 
— Suit instituted before but decided 
after the Act-Appeal is governed by old 
.Act, A I B 1929 All 745=Ind Rul (1929) All 
1003=119 I C 251 
—83,3 (2) and (15) and 14— On the 
'Sile of proprietary rights of the various 
co-sharers in the pattis in question their 
rights in the trees along with their propri- 
•etary rights in the pattis passed to the 
present plaintiff. It is true that the land 
on which the grove in dispute wei^e situate 
was the Sir laud of the transferors bub the 
sir rights w’’ere confined to the land and 
•obviously did not extend to the trees. By 
the loss of their proprietary rights the tra- 
nsferors undoubtedly ^ acquired ex-propri- 
etary rights in their Sir, but such ex- pro- 
prietary rights would be confined oidy to 
the land and would have no connexion 
•whatsoever with the trees of the groves in 
.question. A I B 1932 A 653 (054-5)=17 B B 
99=13 L R 383 (Rev) 
— S. 3 (3)— An order granting review 
iis not a decree and no second appeal lies, 
A I B 1931 All (>05=(19B1) A B J 595=15 
B D 547=Ind Rul (1931) All C>74=L B 12 
A 283 Bev=I33 I C 466 
—‘S, 3 (4)— Bevenue Court has ex- 
clusive jurisdiction over suit to recover 
.-rent payable by licensee for cutting grass, 
1930 A L J 550=1 B 1930 A 400=L B 11 A 
dlG Bev=123 I C 384=A I B 1930 A 399=52 

A 566, ^ 

— S. 3 (G)— Mortgagee’s tenants do not i 
i become trespassers on the redemption of the ‘ 
imortgage *so as to entitle the mortgagor 
*to sue them for ejectment through the Civil 
‘Court A I B 1931 A 743=(1931) A L J 887= > 

15 R D 688. I 

— -Ss. 3 (7) and 19 — The x>orson holding j 
land at the commencement of the new Act j 
from a rent-free grantee who was liable to ; 
have his rent fixed under S. 187 a sub- • 
tenant and is not entitled to acquire statutoiw ’ 
■xights. 16 B D 419=13 L R 237 (Rev.) ' 

— S. 3 (11)— Beplaciiig of fallen trees i 
'in a grove for purpose of manitaining ' 

: grove is a mere repair and not an impro- 
vement (1932) A L J 1026 (1028)=! 6 R 

D 591. 

— S, 3 (11)— jSTo cause of action accrues 
to landlord where no special damage en- 
sues by tenant constructing well close to, 
bnt outside his holding on party land I B 
1929 A 413=L B 10 A 280 Bev=115 I 0 
637=A I R 1929 A 544. 
— S. 3 (15)- Where considerable portion 
of the land contains trees so as to make it 
jncultivable it is a grove. I B 1929 A 
728=L R 10 A 272 Bevzll7 I C 616=A I R 

1929 A 557. 


AGRA TENANCY ACT (3 OF 1926) (CW). 

— S. 3 (15)— A finding that a land 
having guavas planted on it is a grove-land 
made before the passiiig of the Act, III of 
1926, does not operate as res judicata in a 
suit filed after ActITI of 1926, 16 R I) 555 
=13 L E 315 (Bev)=I3 U D 162. 

— S, 3 (15) The words ^‘planted the- 
reon” indicate that land on which trees of 
spontaneous growth stand is not grove-land 
16 B D 426=13 U I) 92=13 L R 289 (Rev ) 

— S. 3 (15) — Land — Grove itself not 
included in— Only grove land included. A I 
R 1932 A 653 (G55)=17 B I) 99=13 L R 

383 (Eey.> 

— Ss. 4 and 7 — Planting of grove on 
sir land—Sir character is not lost. A I R. 
1930 All 655=1930 A L J 1249=Iiul Bnl 
(1931) All 163=129 I C 435. 

— S.52“Of the Transfer of property Act 
does not apply to a case where a peivon 
purchases certain land and cultivates it as 
his khiidliasht which becomes his sir under 
S, 4 (d) of the Agra Tenancy Act, I II of 
1926, while a suit for pre-emption agednst 
the above purchase is pending, The \ eodee 
acquires ex-proprietary rights against the 
pre-emptor and cannot be ejected as a tres- 
passer, 16 B D 243=13 U J) 85=13 L R 

122 (Rev.) 

— S, 5 — Prescribes rule to deterniuse 
whether right of jme — emption exists in 
mahal 1929 A L J 1212=1 11 1930 A 36,6= 
123 I C 110=A I R 1929 A 977 F B. 

— Ss. 5, 11, and 12 — “Mahal” means 

existing mahals A I B 1929 A 977=1 R ba30 
A 366=1929 A L J 1212=123 I C 110 F B. 

— S. 6 List of classes of tenants 
mentioned in Exhaustive. 16 B D 273=13 L 

R 182 (Rev.) 

— Ss. 8, 29 and 82 — The ainj of B, H 
of Agra Tenancy Act, III of 1926, is to 
make void any agreement that would res- 
trict a ten<ant from exercising rights con- 
ferred on him ])y the Act, but it does iiot 
make void aiq agreement vvhich allows a 
tenant to exercise rights beyond the Act. 

16 R D 37=12 L R 385 (Rev,) 

S. 13 — Prima facie a fixed rate tenant 
is liable to pay rent shown in settlement 
record against the holding which can, hr>we- 
vor, be rebutted by tacit accejvtance of lesser 
amount for years by landlord and in the 
absence of proof of assertion of right to 
recover larger sum at any time since entry 
was made, 1931 A L J 360=Iud Bui (1931) 
All 395=L R 12 A 174 Rev=15 R 1)505=131 

I C 555. 

— Ss. 14 (5) & 15 — Usufructuary mort- 
gage of eX“proprietat'y holding in terms of 
S, 14 ^5) — Stipulation in, for mortgagee’s 
retention of full possession and enjoyment 
of mortgaged property including ireesi 
appertaining to holdiiig-Mortgagee cannot 
be deprived of benefit of (Tide last [>ara 
of a 15). 1932 A L J 574=13 L R 27? 


149 


DESArS ALL INDIA CONSOU0ATED CIVIL DIGEST 19H— 1934. 


150 * 


AGRA TENANCY ACT (3 OF 1926) {Conid.) 

(Eev)=:A 1 E 1932 A 539=1 E 1932 A 671 
(2)=140 I C 534=16 E D 428= A L R 1932 

A 1002. 

— Ss. 14 (5), 15 (5)— Where the mort- 
gagor expressly agreed in writing that in 
the event of his being declared as ex-pro- 
prietary tenant the mortgagee should retain 
fnli possession and enjoyment of the grove: 
Held, tliat there was valid waiver of ex- 
pr(.'prietary rights and the mortgagor was 
bound by his agreement. A I E 1931 All 
378=135 I C 116=15 E D 557=L R 12 A 288 Rev. 

S. 15 — Where a person sells his pro- 
pretary rights in land and on the same day 
executes a registered inatruraent by which 
he confers occupancy rights in his sir in 
favour of some near relations of the vendee 
the latter transaction is void under S. 15 
The eX"i:>roprietary rights accrue in favour 
of the ‘Vendor and the occupancy rights 
created in favour of the relations of the 
vendee do not take effect. 16 E D 276=13 

L R 185 (Rev.) 

— S, 15 — Transfer of share in rnahal- 
Teiidor becomes ex-proprietary tenant of 
all co-sharers and not vendee alone-Holding 
-can not be relinquished in favour of vendee 
alone/A IE 1929 All 803=(1930) A L J 65 
=Ind Eul (1930) Ail 262=122 I C 662. 

— S. 15 (5) — Usufructuary mortgage of 
sir— Execution of a simultaneous agreement 
waiving ex-propritary rights- Sale of equity 
of redemption to a third person-Mortgagor 
has dormant ex-proprietary rights “in posse” 
which would come to him on redemption. 

16 E D 511=13 U D 410=13 L R 348 (Rev.) 

S. 15 (5) — Where mortgagor gives the 
mortgagee full and absolute possession of 
the sir land and keeps no right whatever for 
himself and no claim to ex-proprietary rights 
is made, there is a clear waiver of such 
rights. The word “waiver” implies a posi- 
tive rather than an active attitude. 16 E D 
511=13 U D 410=13 L R 348 (Rev.) 

— S. 16 — Occupancy rights can be 
acquired by Hindu joint family under a 
lease. I E 1930 A 916=127 I C’ 516=A I R 

1930 A 315. 

— S 17 (1) (g) Where a co-sharer has rece- 
ived good money for the execution of a lease 
conferring occupancy rights on the lessee, 
he is estopped from exposing its illegality 
under S.17 (1) (g) on the ground that its exe 
cation has not been agreed to in witing by 
Ms two major sons. The sons may challenge 
the lease but the ^ father cannot 16 E D 
397=13 U D 102=13 L R 174 (Rev). 

— S 19-Where a collateral who has not 
shared in cultivation with the deceased 
tenant has been admitted to the holding 
under a misapprehension, he cannot acquire 
statutory rights and can therefore be ejected 
hj notice 16 E D 443=13 U D 113 A=I3 

L R 187 (Rev). 


AGRA TENANCY ACT ( 3 OF 1926 ) ’{Contd,) 

— S 19 — In order to establish rights as- 
statutory tenant it is necessary to prove- 
that the tenant has been adn:itfed to the 
land by the land-holder. A mere entr5 in 
the Patwari’s papers that a person is a 
statutory tenant and the issue of a receipt 
by the proprietor in the name of that 
person under a mistaken belief that he was^ 
a statutory tenant is not sufficient 16 E !> 
220=13 U D 74=13 L R lI4(Rev)> 
— S 19 — The position of the lessee is 
that of a tenant. He is not a trespasser* 
and, as a tenant, lie has the rights of a 
tenant given to him by the Tenancy Act,, 
and he can be ejected only under the pro- 
visions of that Act. The lease can be- 
challenged under the terms of S 52 T F 
Act. But the Civil Court. We can go no 
further than this. It cannot give a decree 
for profits, and cannot order ejectment of 
the lessee. These questions must be deter- 
mined by the Eevenue Court. 1932 A L J 
572=16 E D 697=139 J C 166=1 E 1932 A 
541=A I E 1932 A 480=A L R 1932 A 873: 

— S 19-Mortgagor is bound by a ie- 
nency created by the mortgagee, who is- 
so authorised so to do, ou redemption. If 
he Avants to terminate it, he must bring a 
suit under the Act. I E 1930 A 877=126 I 
C 829=A 1 R 1930 A 413^ 
— S 19-“Statutory tenant” should be' 
a person in possession as a tenant at the- 
commencement of the Act or a person who* 
is after the * commencement of the Act, 
admitted as a tenant. A I E 1930 All, 304 
=(1930) A L J 637=Iiid Eul (1930) All 785« 

= 126 I C 225 

— S. 19 (b) — Proviso-Land used for 
casual or occasional cultivation in bed of* 
river within meaning of. 16 ED 579=13 L 

R 381 (Rev) 

— S. 23-Occupuncy holding cannot he 
mortgaged — Mortgagor can regain possession 
at will L E 9 A 212 Eev=117 I C 831=1 E 
1929 A 751= A I R 1928 A 55r 
— S 23 (l)-Ex-proprietary holdings do 
not vest in the Eeeeiver in insolvency as 
they are not saleable. Eents payable in: 
future by sub-tenants cannot be assigned? 
by the Eeeeiver or attached by the Court.. 
[Powers of Court over rent discussed. ] 
L E 12 A 200 Eev=(1931) A L J 680=15> 
E D 531=Ind Eul (1931) All 687=133 I C 479' 
^ — Ss 24 and 25— Female tenants — Clasi- 
fication of — Female tenant holding life 
iiiterest-Eights of-lSTot extended by new Act 
16 E D 422=13 L R 239 (Rev/ 
— S 24 — Where an occnpancy plot be- 
comes a grove, a Bandhu can succeed asv 
heir^ I E 1929 A 812=118 I C 186=A 1 R 

1929 A nr 

— S. 24 (proviso), — “Sharing in culti- 
vation” relates to the holding in question, 
not any holding of deceased 122 1C 41.4 
=T E 1930 A 238=A 1 R 1930 A 108 
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-S. 26--The principle of survivorship j 

lhas no application to a teuaiicy-in common : 
m R D :3J5=13 U D 108=13 L R !70 (Rev) i 
— S. 27— Question as to the quantity ; 
of sir of a particular cosharer is one of | 
-title. 128 I C 396=1 R 1931 A 44 a I R | 

I930=A 657 ; 

— Ss 29 (4) & 82— Sub-letting by occu- : 
pancy tenant— Registered iiistrunient— Ne- j 
cesaity— provisions of i 
S 29 (4)— Sub-lease voidable at option of i 
landholder 16 R D 125=13 L R 127 (Rev) j 
— Ss 29 (6) & 82— Where during the | 
pendency of an ejectment suit under B 82 | 
■on the ground that the tenant has illegally | 
sub-let his holding, the tenant dies and is | 
succeeded by his widow and minor sons, a | 
decree for ejectment for illegal sub-letting ! 
by the deceased cannot be passed against i 
the widow and the minor sons. They are j 
protected by s. 29 (6) and are not subject | 
to the restrictions contained in sub Bs. (1) 
.(2) and (5) of the section. 16 R D 284=13 

L R 177 (Rev) 
— Ss, 34 and 83— Where there is no 
satisfactory evidence of subletting by a 
tenant-in-chief, the tenant-in-chief should 
be given the benifit of vS 83, but he must 
'eject his sub-tenant to be saved from eject- 
ment for illegal sub-letting 16 R D 377=13 
U D 107=13 L R 187 (Rev) 
— Ss. 34 and 99 — Sub- lease voidable — 
•Avoidance of at the instance of tenant-in 
chief-Tenant-in chief forcibly dispossessing 
'the sub-tenant at a season when the latter 
• is performing ■ works of cultivation — Sub- 
‘tenant can sue under s. 99 for recovery of 
'possession and compensation. 16 R D 510=13 
U D 142=13 L R 343 (Rev) ! 

— S 34-Mortgage of occupancy holding 
us invalid as against the landlord 12 R B 
597=112 I C 436=A I R 1929 0 116 

^ — S, 37 — Suit for partition of grove 
-holding between tenants lies in Revenue 
Court 14 B B 357=131 I C 686=1930 A L J 
769= A I R 1930 A 365 
—S 37— Division of holding under s. 
:37, can only proceed after the Court making i 
the partition has ascertained the interest * 
of each co -sharer in it. Where the interest 
of the partires has been ascertained by the 
'Civil Court, it is not possible for the Re 
venue Court to go behind the decision of 
the Civil Court. 16 R D 379=13 U B 106 
13 LR 161 (Rev) 

^ — Ss. 37, 24, 25 & 121 — Co-tenants- 
Fartition of holding— Effect of— New ten- 
ancy not created nor mode of succession 
prescribed by Ss. 24 and 25 changed, 1932 
A L J 1024=16 R D $95 
— S 37— Part of land orginally taken, 
for agricultural purposes converted iuto 
abadi with or without consent of iandlord- 


There is no interference with the original 
engagement — Suit for division lies in Re- 
venue Court, AIR 1930 Ail 219=(I930) 
A L J 303=Ind Riil (1930) Ail 939=127 I C 587 
— S 40 (1) — The mere fact that a cer- 
tain i^ortion of land is liable to flooding is 
no ground for considering it as unsnitalde 
for farming on improved lines. 16 R D 
218=13 U B 75=13 L R 115 (Rev) 
— S. 40 (2) — Where land has been 
acquired by the landlord under B 40 (1) 
and it is impossible to give the tenant suit- 
able compensation from land with similar 
advantage in the same village or even in 
the adjacent mahal, it is equitalde to give 
compensation in the village in which the 
tenant. wishes to receive it 16 R D 218=13) IT 
B 75=13 I R IIS (Rev). 
— S. 44 — A co-sharer alone without 
the consent of other co-siiarers is not en 
titled to sue a x>er.son for ejectment. 16 R 
B 444=13 U D 115=13 L R 192 (Rev.) 
— S. 44 — Joint occupancy tenants — 
Perpetual lease by one of, without consent 
of Other-Suit by latter against former and 
lessees for declaration of invalidity of 
lease and for possession in event of plain- 
tiff being found to be not in possession — 
Maintainable under S. 44 1932 A L J 521. 

—S. 44— The word used in S. 44 is 
not *Mandlord ” but “landholder” A “iand- 
lord” is a proprietor while a “landholder” 
is a person to whom rent is or would bo 
payable. For purposes of B 44 a recorded 
occupancy tenant is a “landholder” and as 
such he can sue to eject ‘a trespasser. 16 R 
B 384=13 U B 101=13 L R 156 (Rev.) 
— S. 44 — Where the widow of an occu- 
pancy tenant is illegally dispossessed by 
her husbaticVs reversioners, a suit by her 
for recovery of x>ossession is maintainal,)ie. 

16 R B 386=13 0 P 61, 
— Ss. 44 and 99 — Where a tenant lias 
been unlawfully ejected from his occupancy 
land by a co-sharer who is not the sole 
proprietor and he brings a suit for reco- 
very of possession under B. 99 within six 
months the suit cannot fail merely on the 
ground that he should have sued the co- 
sharer under S, 44. 16 R D 271 = 13 L R 189 

(Rev.) 

— S. 44— Lambardar being a land- hol- 
ler under s. 3 (6) can eject cosharers who 
stealthily* get into possession 123 I C I6fj= 
I R 1930 A 362=A I R 1929 A 869. 
— Ss. 44 and 230 — Civil Court cati en- 
tertain a suit by landlord against trespasser, 
though there is a remedy under s, 44 in 
Revenue Court. 126 1 (3 2 25=1930 A L J 
,637=1 B 1930 A 785= A I R 1930 A. 304; 
See^ also 400 I 0 471=B R 8 A 104 Revsr 
AIR 1927 A 346. 
— S, 45— Where the manager grants 
lease in excess of his powers, but the te- 
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nants are let into possession and are pay- 
ing rent regularly, such tenants cannot be 
ejected as trespassers, ^6 A L J 1313=:L R 

9 A 321 RevrllO I C 491=T R 1929 A 587 

=A I R 1928 A 617. 

— S. 45 — Suit for declaration — Court 
: cannot pass an order regarding rent except 
with the full consent of both parties. 14 

R D 711. 

— S. 58 and 63 — Suit for ejectment of 
i:enant with lease only for gathering that- 
ching grass is cognizable by Revenue 
Courts— Such suit dismissed by Revenue 
Court as being non-cogiiizable, — Suit be- 
tween same parties in Civil Court — Matter 
of jurisdiction cannot be pleaded as res 
iudicata. AIR 1930 Ail 254=L R 11 A 
42 Rev-=(I930> A L J 352. 

— Ss, 59 (3) and (4) — Rate generally 
^payable by statutory tenants, for land of 
the same classes of soil should be ascer- 
tained and the rate should be determined 
accordingly as required by s. 69 (4) 14 R 

D 592. 

— S. 72 — Alluvial tracts— Section ap- 
:plies to, except where remission of fent 
is claimed in such tracts under any local 

■ custom. 1932 A L J 495=138 I C 84 (2)= 
16 R D 406=1 R 1932 A 365=A I R 1932 A 

481=A L R 1932 A 808. 

— S. 72 — Remission under— Grant of 
— Local custom — Remission claimed by te- 
nant under an alleged — Failure to prove 
custom — Remission under S. 72 may be 
; granted even in case of, 1932 A L j’ 495= 
138 I C 84 (2)=16 R D 406=1 R 1932 A 365 
=A I R 1932 A 481=A L R 1932 A 808. 

— S. 79 and 80 — Rent arrears due by 
tenant other than a permanent tenure-hol- 
der and a fixed-rate tenant — Suit for — In- 
stalment decree in, under 0. 20, r. 11, C P 
C— 'N'ot permissible. 54 A 521=1932 A L J 

■ 315=16 R D 325=138 I G 254=1 R 1932 A 
380=13 L R 146 (Rev.)=A I R 1932 A 436 

=A L R 1932 A 223. 

— S. 79 -Notice should be served person- 
ally. Where a party is reported absence 
second notice should be issued after an in- 
terval 14 R D 714. 

— S. 79 — Person purchasing the pro- 
perty, during ejectment proceedings, of a 
tenant iu execution of money decree, is 
bound by the ejectment proceedings, and 
' cannot in a subsequent suit by landlord 
raise the plea that the tenant being a grove 
-holder could not be ejected for rent L II 

10 A 175 Rev.=116 I C 792=1 R 1929 A 616 

=A I R 1929 A 159. 

— Ss. 80, 248 (3), 252 — Order for eject- 
ment under s. 80— Pov;er of Revenue Board 
“to set aside such order — Power to revise 
■order rejecting review of such order — (1931) 
A L J 529=15 R D 498=L R 12 A 243 Rev, 

— S. 81 — Where an applicatiou for arr- , 


AGRA TENANCY ACT (3 OF 1926) (Oontd) 

ears was contested and converted into suit, 
the* landlord can, in a subsequent suit for 
arrears claim ejectment as additional reiief- 
Tenaiit can plead bar of Civil Procedure 
Code, 0. II, r. 2 A I li 1930 All 527=Ind 
RuL(1930) All 481=124 i C 177. 

— S. 82 — transfer of grove in execu- 
tion of decree against grove holder — vali- 
dity challenged by a land-holder— jurisdic- 
tion of civil court — necessary parties — 
forum of appeal, A L R 1933 A 2=1932 

ALJ 857, 

— S. 82 — Although the transfer was 
by means of a sale in execution of a de- 
cree against the tenant, the remedy of the 
landholder was to sue in the Revenue 
Court under S. 82 impleading both the 
tenants and his transferee. 1932 A L J 857 
=16 R D 564=13 L R 357 (Rev:)=A I R 
1932 A 701rA L R i933 A 2. 

— S. 82 — Where, an occupancy tenant 
makes a mortgage of his land to one of 
the landholders, both of them can be eject- 
ed by a suit by the whole body of the 
landholders. 16 R D 204=13 U D 64=13 L 

R 94 (Rev.) 

— S, 82 — ^Permanent lessee — Status of- 
Lessee given no power of transfer — Liabi- 
lity to ejectment for executing mortagage 
with i)ossession of the land covered by the 
lease. 16 R D 39=13 TJ D 99=12 L R 388 

(Rev.) 

— S, 82 — Voluntary and involuntary 
transfer-No distinction in section between 
1932 A L J 857=13 L R 357 (Rev)=A I 
1932 A 701=16 B D 564=A L R 1933 A 2. 

— S. 83 — Where a tenant has done his 
best to eject his sub-tenant but has failed- 
and is sued for ejectment on the ground of 
illegal sub-letting he is entitled to the 
benefit of S 83. 16 R D 555=13 L R 315* 

(Rov)=13 U D 162. 

— S. 83 — The new Act preserves the 
right to sue for sub-lettiiig under the old 
Act. 14 R D 748. 

— S. 83 — New Act coming into force 
while the period of ' limitation under the 
old Act lasts for a suit for^ ejectment for 
illegal sub-letting, . limitation under the 
new -Act will apply. 14 R 0 710. 

— S. 84 — Section 269 would not over- 
ride the bar of limitation which is placed 
on suits for ejectment under s. 84 of the 
Act. AIR :1931 All 553=15 R D 435= 
(1931) A L J 408=L R 12 A 209 Rev=Iiid 
Rul (1931) All 549=132 1 C 805, 

— S. 85 (2)— Costs Award of-Discre- 
tion as to under S. 35 C P C-Applicability 
of, to cases covered by B 85 (2) of Agra 
tenancy Act. 16 R D 290=12 U D 33> 

— Ss. 86, 110 and 112 — A fixed rate 
tauaut allowing his sub-tenant to plant 
trees on his land cannot sue the sub-temant 
for ejectment as a mere sub-tenant 16 R I> 
544=13 L R 327 (Rev)?: 13 li D 
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— S. 92— Civil Court can entertain 
a suit for damages for cutting crops if 
the tenant is not dispossessed by such 
cutting; bnt if the tenant is disposses- 
sed (1981) A L J G92=Ind Eul (1931) All 
699=L E 12 A 331 Eev=15 E D 564=133 [ 

C 539 

— S. 99— Dispossession of tenant by a 
co-sharer not sole j'>roprietor-Suit under S 
99 by teiiant-Maintainability of-See under 
tins act— Ss, 44 & 99 (1931) 16 E D 271=13 , 

L E 189 (Rev) i 

— S. 99— Ejectment of a person under 
a Civil Court decree whether lawful or 
unlawful is an ejectment and it subseque : 
ntly a suit is brought under S. 99 for x'e- ; 
covery of possession on the ground of 
wrongful dispossession the suit is govern 
ed by serial No. 12 of Group B of the act 
and, if brought after^ the ^ period of ^six 
months provided therein, it is barred 16 E 
D 178=13 IT D 49=13 L R 49 (Rev) 
— S 99-Where a lessee has no knowledge 
of the proposed sale of the leased land 
before hand, he must be considered _ to 
have taken the lease of land in good faith; 
and if he is ejected by the vendee he can 
recover possession under S 99 16 E D 441 

=13 D D 117=13 L R 197 &29I (Rev). 

— S. 99 — A proprietor who had ex- 
ecuted a Ziiripeshgi lease with the condi- 
tion that the lessee was to have the fruit, 
subsequently relinquished his sir rights and 
sold the lands. On the lessee being ejected 
by the vendee, held that the lessee having 
acted in good faith was entitled to remain 
in possession until evicted in due 
course of law and was entitled to recover 
possession from the vendee. 16 E D 441= 
13 U D 117=13 LR 197 & 291 (Rev.) 

— S.^ 99— Provision of — Nature of — 
Substantive rights dealt with by it whether 
Eule of procedure or adjective law only, j 
54 A 299 (307, 315, 322-3)=136 I C 145=1 E ^ 
1932 A 145=A 1 R 1931 A 635 (F B). 

— S. 99-Sub-tenant — Dispossession for- 
cible by tenant-in-chief of— Suit by sub- 
tenant for recovery of possession and com- 
<pensation— Maintainability. See under this 
Act— Ss. 34 & 99. 16 E D 510=13 L R 343 

^ (Rev.) 

— S. 99 (b)— Claiming through— Means 
holding a derivative title from the land- 
holder and not merely raising a plea by 
■ivay of defence or making a false < laiin 
without the shadow of title, 54 A 299 (311, 
4314)rl36 I C 145=1 B 1932 A 146=A 1 R 
1931 A 635 (F B) 

Ss 99 and 230 — Co-tenants-Suit by 
one of, against another, for declaration of 
“title and, in the alternative, for possession- 
Cause of action (i. e., the wrongful ejectment 
or the wrongful prevention frcm obtaining 
possession) for the suit arising before the 


Act of 1926 came into force-S. 99 inapplicalde- 
to suit-Suit therefore cognisable ty CiNil 
Court. 54A 299=136 I C 145=1 E 1132 A 145=- 
A IE 1 931 A 635 (F B).. 

—Ss. 99 & 230-Tenaut ejected from hol- 
ding by land-holder or person claiming as 
laudholder-Suit by, for, xiossession against 
such person -Bevenue Court alone can enter- 
tain-Ejectment of tenant by eidire body of 
land-holders not a condition of such jurisdi- 
ction. 1932 A L J 864=13 L 11 361 (Eev)=16 E 
D 561=A L R 1932 A 1168 
— S. 99 — Two interpretation.s being po- 
ssible as regards s. 99 the one which leave the 
law unchanged must be i.>ref erred to the one 
which radically alters it. 1930 A L J 256=124 

I C 540=1 E 1930 A 540=A 1 E 1930 A 193 F 1^ 

=52 A 501 

i — B. 99— Plff, who is ejected by tlie deft, 

i on basis oi relinquishment deed pmst apply 
i his remedy under s, 99 within six months.- 
' 119IC 252=LE10A 367 Eev=I E 1929 A 
1004=A I R 1929 A 656- 
— S. 99 — Dispossession of grove- ludder 
from grove and appropriation of fniit before 
the Act of 1926 entitles the Civil Court to 
entertain a suit for possession and mesne 
profits. 1929 A L J 1157=124 1 G 478=1 ii 1930- 
A 526=A!R 1930 A 158 
— S, 99 (1) — Where a suit by permanent 
lessee against land-holder for possession in- 
volves redemption of mortgage, a separate 
suit for mortgage is not necessary, and 
the suit for possession and redemption lies 
in Civil Court. 121 T C 223=L E 10 A 341*, Eev 
=I E 1930 A 111=A 1 R 1929 A 616 
— Ss. 99 and 121 — Suit for declaration 
of joint tenancy and possession with defen- 
dants-Defts, .alleging to be sole tenant-vSuit 
lies in Eevenue Court. 1929 A L J 849=1 E 
1929 A 689=117 I C 337= A I E 1929 A 571 

=51 A 853 FB' 
See also 109 I C 419 

— Ss. 99; 121 — Tenant must be deemed 
as claiming through iand-holder-He rioed not 
declare to that effect. A I R 1920 All 571 
=(1929) A LJ 849=51 All 853=Ind Eul (mU) 
All 689=117 I C 337 (F E) 
— Ss..99 and 230— Plaintiff alleging him- 
j..** 10 be a tenant suing a defendant treat- 
ing him as a trespasser, for possession 
and compensation regarding a holding. De- 
fendant pleading tenancy. Suit i.s still 
maintainable in the Civil Court even after 
having regard to ss, 99 and 230. A I E 1930 
All 193 (P B)=(1930) A L J 256=Ind Bui 1930 ■ 
All 540=52 A 501 = 124 I C 54fJ 
Overruling 118 I C 588=13 E D 756=L E 

II A 14 Eey=I E 1929 A 892=1929 A L J 940 ■« 

^ — Ss. 99 and 230 — A suit failing under 
sJ9 is triatle h} Eevenue Court even though - 
relief for injunction is joined 1930 A L J 256 
=!■ B 1930 A 540=A I E 1930 A 193=124 I C 
540 F B=52 A 501. 
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— S* 103 — A surrendered holding can be 
settled with anv tenant* AIR 1929 All 196= 
L R 9 A 180 Revrlnd Riil (1929) All B32 

= !I4IC908 

— S. no — Well being not a tank can 
be constructed without any proof of local 
•custom, 115 I C 637=L R 10 A 280 Rev=I R 
1929 A 413=A I R 1929 A 544 
S. 1*21 (2)— Landholder is a necessary 
-party in a suit against a person who is 
not a landholder, 1929 A L J 849=1 R 1929 
A 680=1171 0 337= A IR 1929 A 571=51 A 

853 F B 

— ~S, 121 — Joint occupancy tenants - 
Perpetual lease by one of, without consent 
•of other — Suit by -latter against former and 
lessees for decLu^itioii of invalidity of leise 
'and for possession in^ event of plaintiff 
being found not to be in possession — main- 
tainability of. See under this Act — S. 230 — 

1932 A L J 521 
— S. 121 — Tenant-Suit by, for declaration 
of , exclusive ownership of well situated in 
land claimed by him as his tenancy— Defe- 
ndant admittedly^ Zamindar of said land 
denying that ^ plaintiff was tenant of that 
'Hand and alleging that well had been made by 
him (defendant) — Case covered by S. 121 
and E<e venue Court alone has jurisdiction 
to entertain suit. 1932 A L J 815=16 R D 
497=13 L R 342 (Rev)=A I R 1932 A 663 
=A L R 1932 A 1096 
— S. 121— Provision in — Nature of — 

Substantive rights dealt with by — Provision 
not mere matter of adjective law. 54 A 299 
(322)=136 I C 145=1 R 1932 A 145=A I R 
1931 A 635 (F B) 
— Ss. 121 and 37 — Co-tenants of hold- 
ing— Suit by one against the others for de- 
claration as so to quantity of share held by 
each party-jurisdiction to entertain-Re venue 
Court has. 1932 A L J 849=16 R D 560=13 L 
E 356 (Rev)=A I R 1932 A 693=A L R 1933 

A 16 

— S. 121 — A suit for declaration of title 
and maintenance of joint possession of ten- 
ancy is cognisable by the Revenue -Courts 
alone even in the cause of action had arisen 
before the new Act of 1926 (193!) A L J 85 
— S, 123-Proiprietorhas right to obtain 
declaration that a tenant is occupancy tenant 
of a limited and not the whole area. 16 R 
D 52=12 U D 143 
Ss. 123 and 124 — Tenants giving up 
certain plots to a person whose Khudkhast 
was subsequently entered under the orders 
of the Record Officer-case does not fall 
under s. 124. 14 R D 630 

S. 132 — Does not enable the lambardar 
to free himself from the trammels of S. 265 
932 A L J 507=16 E D 403=A I R 1932 A 
416=AL R 1932 A 945 
, — Ss. 132 and 138, and Sch IV, Group 


AGRA TENANCY ACT ( 3 OF 1926 ) {ConUl) , 

A. Serial No- 4— Rent payable in kind by 
division of crops-Money equivalent of three 
years’ arrears of-Recovery of- Suit for- 
Maintainable. 54 A 89=A I R 1932 A 149=134 
I G 457=1931 A L J 1094=16 R D 66=12 L 

R 428 (Rev) 

— S. 160 — Co-sharer who pays from ex- 
cess collfcjctions oil his own part is not en- 
titled to bring a suit against another co- 
sharer. He must show he made the payment 
from his pocket when he can recover it. 14 
R D 597=L R 11 A 267 Rev=(1931) A L J 
60=Ind Rul (1931) All 255=130 I C 207 
— S. 165— A cosharer, who is recorded 
as entitled to a separate share, can obtain 
his share, though member of Hindu joint 
family Avith lambardar. A I R 1930 All 313 
=(1930) A L J 286=Ind Rul (1930) All 918 
j =52 A 436=127 I C 518 

— S. 181 — Where the distraint is frau 
dulent and collusive, third person has no 
relief under the section. 119 I C 284=1 R 
1929 A 988= A I R 1929 A 845 
— S. 184 — Suit in ejectment against 
persons recorded as occupancy^ tenants bila 
lagan and in cultivating possession for more 
than 12 years- Defts, cannot plead occupancy 
rights under the new Tenancy Act. 14 R D 712 
— S. 184 — “Bila Lagan” is not necess- 
arily a rent-free grant-Presumption under 
s. 184 is not retrospective, 14 R D 640 

— S. 187 Rent-free grantee liable to have 
his rent fixed under -Person holding land- 
at coirjmencement of Act from-Status of. 
See under this Act-Ss. 8 (7) and 19. 16 R D^ 

4Jr 

-S. 193 (c)-Plea of payment is not plea- 
of set-offi 1930 A L J 1267=1 R 1931 A 281 
=A I R 1931 A 62=130 I C 489‘ 
— S, 197 (d), (f)— GroAm-land can be let 
for raising corps. Crops may be grown under 
and among the trees, I R 1930 A 619=1930 
A L J 1089=124 I C 763 
-S. 197-Planting of iieAV trees to replai^- 
fallen trees-Grove-holder’s right prior to 
Act as to-Not taken away by Act. 1932 A L 
J 1026 (1027)= 1 6 R D 591 
— S. 197 — Suit to eject groveholder on 
the ground that trees had been lost and land 
had ceased to be grove lies in Revenue Court 
under ss. 86 (1) and s. 197, AIR 1931 All 
664=Ind Rul (1931) All 651 = 133 I C 411 
— S 197 — Occupancy plot becoming' 
grove can be transferred if there is nothing 
to show- that the zamindar has made any 
objection to the transfer AIR 1929 All 
777=Iud Rul 1929 All 842=118 I C 86 
— S 197 (a) — On becoming vacant the 
grove-land becomes in the absence of custom 
or contract to the contrary non-occupancy 
land and replanting cannot be made without 
permission. The fact that the replanting 
is made very shortly after the disappear 
of the old trees is immaterial 16 R D 23k 
. 13 L R l95{He¥> 


m 


OESArS All INDIA CONSOLIDATED ClVfL DIGEST mi-tm. 


Itit* 


AGKA TENANCY ACT ( 3 OF 1926 ) (Uontd) 

— S 197 (a)— Person changing character 
of land granted for maintaining grove can be 
elected— No express or implied abandonment 
is necessary. A I B 1929 All 557=L B 10 A 
272 Kevciiid Bui (1929) All 728=117 I C 616 
— S 197 (b)— Grove of ex-proprietary 
tenant can be sold in execution of a decree 
of Civil or Be venue Court (1931) A L J 694 
=15 B D 563=1 R 12 A 276 Rev 
— S. 197 (b)— Transfer of an interest 
greater than that of the transferror entitles 
the paramount owner to sue for cancellation 
of the deed or for declaration that his title ; 
is not affected by the deed. I B 1929 A 540= 
L B 9 A 164 Bev=116 I C 284=A IR 

1928 A 360 

— S 197-Grove-holder’s interest is tra- 
nsferable in Oudh. 102 I C 626=A I B 1927 
0 297=1 Luck 91 
— S 198 — In a suit for ejectment the 
sub-tenant pleaded tenancy under another 
person who was made party. Decree in that 
suit does not bar a subsequent suit by the 
latter in Civil Court for declaration of title 
118 I C 379=L B 10 A 284 Bev=I B 1929 A 
859=A 1 R 1929 A 548 
— S 198— Plff. on failure to recover 
rent, can bring a suit in Civil Court for 
a declaration, but not for a decree for 
possession which he must seek in Bevenue 
Court. A I B 1929 All 576=L B 10 A 258 
Bevrind Bui (1929) All 851=115 1 C 127 
— Ss 199, 200-yalidity of lease could be 
investigated even under Act of 1901. A I 
B 1927 A 657= L B 8 A 264 Bev=104 I C 
292=25 A L J 1025 
— S 212— The kadar’s right to sue for 
recovery of possession as against landlord 
— suit not barred. ALB 1983 A 258=1988 
A L J 10=1 A W B 809= A 1 R 1933 A 43 
— Ss. 212, 230 — As s. 212 deals only 
with n matter of procedure and not with 
any vested right, it is applicable to cases 
where cause,, of action 'accrued before the 
new Act. (1931) A L J 844=15 B D 684= 
Ind Bui (1981) All 834=134 I C 450. 
— Ss. 212, 280- A suit for possession 
by a thekadar who was not put in poss- 
ession at all falls within s. 212 and can be 
brought only in a Bevenue Court even 
though the cause of action had accrued 
before new Act. (1981) A L J 844=15 B D 
684=Ind Bui (1981) All 834=134 1 C 450. 

■ — S. 221 -A lambardar cannot sue as 
lambardar one or more co-sharers for any 
sum due by reason of their holding as sir 
khudkhast excess land. 25 A L J 1057=105 
I C 745=L B 8 A 328 Rev=A I R I927*A 623 
S. 225 Co-sharer — Profits — Arrears 
of— Suit against lambardar for— Interest on 
arrears— Rate of, to be allowed— Date - of 
decree— Date of realisation — Bates un to. 
1932 A L J 93=16 B D 110=A I E 1932 
A 178 (180)=137 I C 166=13 L B 29 (Bev) 
=I K 1932 A 278= A L R 1932 A 383. 


AGRA TENANCY ACT (3 OF 1926) (Contd) 

— S. 220-The report of the Assistant 
Cbilector as to the income is admissible 
under s. 35 of the Evidence Act. His 
estimate is, at least, a relevant fact, though 
certainly not conclusive. 54 A 125=187 I 
255=1 B 1932 A 294=1932 A L J 1=18 L R 
7 (Bev)=16 R D 78=A I B 1932 A 196 (198) 
=A L it 1932 A 121.. 

— S. 226 (2)-Lambardar— Suit for pro- 
fits against — Liability of lambardar in — 
Basis of — Gross rental — Actual collectioim 
or. 1932 A L J 93. 

— S. 220 (3)— Suit .for settlement of 
accounts and profits-Deductioiis on account 
of unrealisable arrear.s ii — Must be based 
on some evidence which can be acted upon 
and not on mere conjecture. 54 A 125=137 
I C 255=1932 A L J 1=16 B D 78=13 L B 
7 (Bev)=I B 1932 A 294=A I B 1932 A 190 
=A L R 1932 A 121. 

— Ss. 220 and 227-Groves — Co-owners 
of — Fruits of groves '.jointly owned by — 
Sale price of, realised in entirety by one 
of co-owners — Suit by other co-owner for 
his share of, and not for share of profits 
of Mahal — Jurisdiction of Civil Court to 
entertain — Not barred by any section of 
Agra Tenancy Act. 17 B D 99=13 L B 383 
(Bev)=A 1 R 1932 A 653 (655.) 

— S. 227-Applicability— Hindu joint 
family— Widow of deceased member of — 
Profits relating to share of her deceased 
husband in the joint estate owned by the 
surviving member of the family and payable 
to widow under a deed in nature of family 
settlement — Suit by her against surviving 
member for— S. 227 inapplicable to. 193*2 
A L J 177=16 B D 190=A I B 1932 A 272=13 
L B 144 (Bev)rl85 I C 836=1 B 1932 A 100 
=A L R 1932 A 1207. 

— S. 227-Where a person under an 
instrument in the nature of a family settle- 
ment has the right to have and enjoy the 
profits of the property without having the 
rights of x>o£?session, x)artition or transfer 
which are the incidents of ownership, such 
a person is not and cannot be deemed ti? - 
be a ‘‘co-sharer” within the orbit of the 
Agra Tenancy Act. 1932 A L J 177=16 B D 
•190=A I.B 1932 A 272=13 L R 144 (Eev)= : 
135 I C 886=1 B 1932 A 100=A I R 1932 A . 

1207. 

— Ss. 227, 240, 247-No appeal lies from 
an order of remand passed on a suit under 
8.227. Order XLIil, rl, CPC does not 
apply as a whole to suits under the Act. 
(1931) A L J 599=15 R D 543=Iiid Rul 
(1931) All 621=L E 12 A 277 K6v=!33 I C 3DI. 

— S. 227 — In a suit against a cosharer 
for negligence in collection, decree cannot 
he based on gross rental. I E 1980 A 745 • 
=125 I C 761=A I R 1930 A 640. 

— B. 227 (2)-Production of Biyaha is 
not enough. 1251 C 761=1 B 1930 A 745 
=A I R 1930 A 640- 
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AGRA TENANCY ACT ( 3 OF J 926 ) (CW,) 

— S 227-Accoimts filed not showing 
plaintiff’s share as eo -sharer, but crediting 
lanibardari haq and claiming from the 
defendaufcs-co-sharers the whole of the 
excess in value of their khudkhast and sir 
land over the amount due to the defendants 
by reason of their fractional share — Plaintiff 
.should be held as suing as lambardar. * A 
1 B 1927 All (>23=25 A L J 1057=L R 8 A 
323 Bev.=l05 I C 745. 

— S. 230— -Joint occupancy tenants — 
Perpetual lease of occupancy lands by one 
of, without consent of other — Suit by latter 
against former atid lessees for declaration 
-of iuv\didity of lease and for possession in 
event of jdaintiff being found to be not in 
possession — Jurisdiction to entertain — Re- 
venue Court has, and therefore Civil Court 
has not 1932 A L J 521=1(> R D 434=A I 
R 1932 A 460=A L R 1932 A 993. 

— Ss. 230 & 99~Co-tenants— Suit by one 
of, against another, for declaration of title 
and, in the alternative, for possession-JuHs- 
-diction to entertain. See under this Act — 
Ss. 99 and 230. 54 A 299 (F B). 

^ — Ss, 230, and 99-Tenant ejected from 
holding by landholder or person claiming 
^is landholder — Suit by, for possession 
-afgainst such person — Jurisdiction of Reven- 
lie Court to entertain — Ejectment of ten- 
4int by entire body of landholders not a 
condition of. 1932 A L J S54. 

— Ss. 230, 41-Civil Court can entertain 
a suit by landlord against trespasser. I R 

1930 A 785=126 I C 225=A I R 1930 A 304. 

— S. 230-R8venue Court alone can 
-entertain a suit for ejectment where defts 
are admitted by plff to be joint tenants. I 
R 193J A 566=124 I C 712=A I R 1930 A 434, 

— S. 230-So long as the suit or appli- 
cation specified in Sch, IV, can be heard by 
the Revenue Court the jurisdiction of the 
Civil Court is completely ousted. AIR 
1929 All 571=Ind Rul (1929) All 689=(1929) 
A L J 849=51 A 853 (S B)=( 17 I C 337. 

— -S. 230 — Civil Court cannot grant 
mere declaration ;that relinquishment by 
a third party is not binding on the plff. 
1929 A L J 13=112 I C 391=L R 9 A 272 
Rev=A I R 1928 A 538=5 1 A 1 14. 

— S. 2,30 — Decision of Revenue Court 
. as to plff’s status operates as res judicata in 
a subsequent civil suit. AIR 1927 All 613 
=L R 8 A 235 Rev=l02 I C 887, 

— S. 231 — Section 231, while providing 
for applicability of Limitation -Act, s. 5 
does not exclude applicability of rest of 
limitation Act to suits and proceedings 
under Tenancy Act — Time taken in obtain- 
ing copies i.s excluded. AIR 1929 All 745 
=Ind Rul (1929) All 1003=1 19 I C 251. 

— S. 236 — A cosharer in undivided 
mahal must sue in Revenue Court, and 
not in Civil Court, for joint possession and 

1l. 41. (t) W. 
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mesne profits, the cosharer who is in posse- 
ssion of property by collecting rent for 
co-parcenary body. AIR 1929 All 810 
=Ind Bill (1929) All 78=12 J i C 558.- 
— Ss. 240, 249— No appeal lies to the 
High Court against a District Judge’s order- 
allowing an appeal against an order granting 
a review. It is not also open to revision, 
A I R 1931 All 605=(1931)A LJ 595=15 R 
D 547=Ind Rul (1931) All h74= L R 12 A 283 

Re\^=I33 IC4H- 
— Ss. 240, 249 — The whole of 0 43’. 
r 1 C P C does not apply to revenue cases. 
An order refusing to restore revenue- 
appeal dismissed for default — is not appeal- 
able. (1931) A LJ 854=15 R D 681= Ind 
Rul (1931) AH 646=133 I C 406.. 
— Ss. 242 (3) 252 and 253 — Question of 
jurisdiction when decided in the first Court 
and is also in issue in appeal— appeal lies to 
the District Judge under s. 242 (3) — High 
Court can revise the order of the first Court 
under s. 253 — applicability of s 252. A L R 
1933 A 258=1933 A L J 10=1 A VV R 809' 
=A I R 1933 A 43.. 
— Ss. 242 and 248 — Order refusing to. 
set aside sale — Appeal lies to High Court 
where subject-matter of suit exceeds 
Rs. 5,000. AIR 1930 All 15=Ind Rul. 

(1930) All 13=(1930) A L J 224=120 I C 125.. 
— S. 242 — Suit filed while old Act was 
in force — ^New Act coming into force befox'e 
decree taking away the right of appeal^— 
Right of appeal in respect of the particular 
suit is not taken away — ^Right of appeal is 
to be decided according to the law existing 
on date of institution of suit, AIR 1928 
All 437=50 A 965=L R 9 A 270 Rev=26 A L J 
998(FB)=in IC6. 
— Ss 242 and 248 — Suit for arrears of 
rent under old Act— Value exceeding Rs.. 
100 but below Rs 200-Exparte decree passed 
— ^Application made for setting it aside 
but rejected — Order rejecting it passed 
after coming into force of present Act^.^ 
New Act governs right of appeal and appeal 
lies to District Judge. A I R 1928 All 143=L. 

R 9 A 18 Rey.=109 I C 207 
— S. 242 (1) (a) — “Subject-matter” re- 
fers to subject-matter of suit and not appeal 
-value of suit exceeding Rs. 200 — Value of 
appeal below Rs. 200 — Appeal lies to the 
District Judge. AIR 1930 All 97=52 A 442. 

=(1930) A L J 336=126 I C 365. 
See also AIR 1929 All 845=Ind Rul 
(1930) All 845=(1930) AL J 215=119 J C X- 
— S, 242 — Appeal lies to Disk Judge- 
were question of proprietary title is raised 
AIR 1927 All 727=L R 8 A 295 Rev=l06 

I C 307.. 

See also AIR 1930 All 455=Ind Rul 
(1931) All 149=52 A 714=(1930) A L J 1065;= 

129 I C 373. 

— Ss. 243 and 270— Defence under s* 
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:^70 that rent was paid in good faith to 
third person in a suit for rent und.er s* 132 
does not involve a question of title and 
no appeal lies to District Judge under s, 
.248 AIK 1929 All 612=(1929) Ind Kul 
<1929) All 414=:D K 10 A 277 Rev=115 I 

C 638. 

—S. 248— Ho third appeal lies against a 
•decree of Assistant Collector, Second Class. 

AIK 1926 All 101=90 i C 995. 

-S. 244-Ho appeal lies from an order 
in appeal from an order but not decree. 
.1930 A L J 1000=129 I C 878=1 K 1929 A 
149=A I R 1980 , A 455=52 A 714. 

— S. 240 — Decree passed in second 
appeal by District judge — appeal to High 
Court— whether ‘maintaiiiable. A L J 1988 
A 148=1938 A Ei J 121=1 A W K 1G0=A 1 

R 1933 A 250. 

— S’ 246-A lambarder can sue to eject 
trespasser or squatters from abacii if the 
suit for the benefit of whole body of co- 
sharers, A I K 1930 All 680=L R 11 A 204 
Kev=14 K D 425=Ind Kul (1981) All 78=128 

. 1 C 605. 

— S. 247 and 264— Suit cognisable by 
Revenue Court— Execution of decree in 
—Claim to property attached in— Order of ! 
Assistant Collector, Second Class, on — 
Collector’s order in appeal from— Suit under 
0. 21, r, 68, C P C to upset — Maintainable, 
1932 A L J 514=16 R D 488= A I R 1982 
A 502=13 L R 284 (Rev.)=A L R 1932 A 755. 

-S. 248 (8)-Order of Dist. Judge 
' oh appeal remanding the suit against lain- 
■^barda^ for profits is not appealable. 1929 A 
X J 885=LE11 A2Rev=117 I C 110=1 R 
1929 A 686= A 1 R 1929 A 585, 

— S.' 249 — A Remand order under O. 
XL 1. r. 28 C P C is not appealable whe- 
ther it was made for assessing profits. A I 
R 1931 All 415 (l)=Ind Rul (1931) All 887 
=15 R D 625=(1931) AL J 901=13! IC 

33 (I.) 

— S, 249— A remand order by Dist 
Judge in appeal is not appealable, 1929 A L 
. J 863=L R 11 A 18 Eev=I R 1929 A 420= 
115 I C .G44=A I R 1929 A 550. 

—S,, 249— Ho appeal lies from order 
in execution, A I R 1980 All, 91=Irid Rul 
^ All 259=122 I C 4!5. 

— Ss. 249,' 248 ^ *264 — Execution of 
decree for profits made by Revenue Court 
— Appellate order of District Judge in — 
Second appeal from— Hot maintainable. 54 
.A 573=A I E 1982 A 273=16' R T> 293=18 
L R 199 (Rev)=1932 A L J 365=138 DC 588 
, ,=I B. 1932 A 467=A L-R 193.2 A. 272 (F-BO? 

— S. 249— Section 249 has to be read ■ 
with reference to the heading above s, 247 
AIR 1930 Ail 455’=Ind. Rul (1929) All 149 
^52 A 7i4=(1930) A L J 1065=129 I C 373. 

— S. 252— The failure" ‘ of ‘ a Court to ' 


AGRA TENANCY ACT (3 OF* 1926) (Cotitd) 

take , notice of a matter of fact which has 
n^ver been laid before it is no ground fi)r 
revision under. B 252. 16 R I) 447=18 IT D 
118 B=I3 L R 297 (Rev.) 
— S, 252— Revenue Board cun revise 
order rejecting review of order under s. 80, 
1981 A L J 529=L R 12 A 248=15 R D 498, 
— B. 258— Revenue Court — inte^d{)e^l- 
tory — order refusing stay-revisioii-c(>iu* 

peteucy of A L R 1933 A 358. 

— B, 258— AiqJieatio ns referred to in- 
Hot confined to those specified m Croups 
C to E of the fourth schcdiilo. 54 A 405= 
A I R 1933 A IL 
— S. 258 — Interlocutory order-llovision 
against-Competency of-Couditif)ns of, are 
(i) order must have been passed on a:i 
application and (2) appeal from it must lie 
to District Judge but not to High Court. 

54 A 405= A 1 R 1933.A 14. 
— B. 258— Letters Patent a])pcal agai- 
nst decree in second appeal— Treatment as 
revision of and interference sue motri in — 
Power of — High Court has. 54 A 57.‘1=1982 
A L J 865=16 R D 203=18 L E lOO (Rev)= 
138 I C 583=1 E 1982 A 467=A I R 10.82 A 
278=AL R 1932 A 272 (F B.) 
— S. 253 — Revenue eases^ — xKppellate 
order of Distinct Judge in — Revision to 
High Court against — Hot competent. 54 A 
578(579-80, 595-G, ()02-8)=A I R 19;12 A 27.8 
=16 R D 298=13 L R 199 (Rev)=19:i2 A u 
J 865=138 I C 588 (2)=I R 1982 A 467=A 
L R 1932 A 272 (F B:> 
— S. 253— Revenue cases— Crgiuai' 

Court — Order of — Revision of — High (.'-o- 
urt’s power of — Order affirmed on api^eal 
by District Judge and his order not revi- 
sable by High Court — Power in case of. 54 
A 578=A I R 1982 A 278=1982 A L J 365= 
16 R D 298=18 L R 199 (Rev)=188 I C 583 
=I E 1982 A 467=A L R 1932 A 272 (F i.) 

— S, 258— Revenue Court — Suit for 
profits — Dismissal for default of— Order 
setting aside and restoring suit— Revision 
to High Court against— Incompetent. 1982 
A L J 863=16 R D 481=18 L ,R 244 (Rev) 

■ =A I E 1932 A r>a9=A L R 1932 A 1223. 

■ — S, 258— Revision under— Competency 
of — Conditions of, are (1) termination of 
proceedings in suit or application and (2) 

: appeal lying to District Court but not to 
I Hight Court, 54 A 405=A 1 R 1933 A 14. 
—S. 258 — Suit for profits— Stay of, 
pending appeal from decree in Civil suit 
raising question of proprietary right- Appli- 
mimti for — Order of Assistant Odllector 
refusing— Revision to High Court against— 
hot competent. 54 A 405=A I R 1933 A 14. 

— S, ■ 258 — District Judre is not a 
subordinate Court within s 258 and no revi- 
sion lies from his orders, A I E 1981 All 
605=L B- 12 ’A* 283 Rev=15 E D 547=lnd 
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Hul (1931) All 674=;(1931) A i. J 595:? 1 33 

1C 466. 

— S, 253— No revision lies to High 
Court from an order of an Assistant Co- 
llector rejecting the plaint in a suit^ for 
declaration of title and possession of aii 
occupancy holding against a mortgagee of 
the holding. AIR 1931 All 582=L R 12 A 
207 Rev=:15 R D 535=Iiid Rul (1931) All 828 

= 134 1C 252. 

— B. 253 — The power of revision 
under the .section relates to the decision 
of the Subordinate Revenue Court, not to 
(he decision of the Hist, Judge on appeal. 
1930 A L J 1055=14 R D 457=L R 11 A 
217 Revrl R 1930 A 723=125 1 C 579=A I 

R 1930 A 656. 

S, 253 — There is no revision against 
filing of complaint under s, 476 B of Cr, 
P C by a Dist. Judge on ai:)peal from the 
decision of the Assistant Collector. AIR 
1929 All 898=Iud Rul (1930) All 4=L R 10 
A Cr, 147=30 Cr. L J 1148=13 A I Cr, R 1 
=(1929) Cr. Cas 490=120 I C 116. 

— S. 253 — There is no power of revi- 
sion except under s. 253 — High Court has 
no power of revision of order by District 
Judge, though ultra vires illegal or irre- 
gular, A I R (1929) All 735=Ind Rul (1929) 
All 819=51 A 1020=118 I C 227. 

— S, 253- Suit for profits decided by the 
Revenue Courts— Ytiluation of suit not 
exceeding Rs, 200 — No revision lies as nd 
appeal lies to District Judge, AIR 1929 
All ;586=Ind Rul 1929 All G86=(1929) A L J 
885=L R 11 A 2 Rev=ll7 I C 110, 

— S. 253 (0) — Material irregularitj"— C 
P C-S 48 (2) — Application of, without-re- 
cording a finding that there was any fraud 
of the judgment-debtor wdiich prevented 
the execution of the decree at some time 
within 12 years immediately before the 
application for execution is a materiat irre- 
gularity within S. 253 (c) of the Tenancy 
Act.54 A573=A I R 1932 A 273=1932 A L 
J 365=16 R D 293=13 L R 199 (Rev)=138 1 
C 583 (2)=I R 1932 A 467=A L R 1932 A 

272 (F B.) 

— S. 254 — Board of Revenue caiucot 
refer abstract question of law — Number of 
pses pending before Board — Boards desir- 
ing High Court’s opinion — One of these 
pending cases should be^ submitted to the 
High Court together with a statement of 
the facts of the particular case and a state- 
ment of the conflicting opinion of the 
members who are dealing with it, A I R 
1927 All 491=49 A 711=25 A L J 519=102 

I C 261. 

— S. 264— Provincial Insolvency Act — 
— Applicable to suits and proceedings 
under the Tenancy Act of 1926 — S . 6 (a) of 
U P General Clvuses Act — Effect. 54 A 
616rl932 A L J 402=138 I C 112=16 R D 
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j AGRA TENANCY ACT (J OF ;I026).-(CWd), 

466=A I E 1932 A 434=13 L R 332, (Rev.) 
=I R 1932 A 373=A L R 1932 A 645. 
— S. 264 — Nankar cannot be set off 
against rent, AIR 1930 All 179=Iod RuL 
(1930) All 240=122 I C 416. 
— S. 264 — No set-off* can be allowed 
under Tenancy Act. AIR 1930 All 168:= 
(1929) A L J 1103=Ind, Rul. (1930) All 80=- 

120 I C 560. 

— S., 265— Lambardar cannot ordinarily 
grant a lease of joint property for long; 
years without tho consent of the co- sharers. 
Adequaev of rent is not the only considera- 
tion. L R 10 A, 165 Rev=13 R D 518=3nd. 

Rul (1929) All 288=114 I C 752.. 
— B. 265 — Lambardar— undivided mahaL 
— power of— agreement with purchasers of 
a share regarding collection of rent — vali- 
dity. A L R 1933 A 45=1932 A . L J 1029= 
16 R D 583= A I R 1933 A 9L 
— S, 265— Lambardar in undivided 
mahal— Purchaser of share in mahal— Agree- 
ment by lambai'dar with, for collection of 
his share of rent separately — Binding oil 
other CO -sharers. 1932 A L J 2029=16 R 

583=A L R 1933 A 45. 
— Ss. 265 and 266 — Lambardar — Rent— » 
Collection of— Right of— Decision prior to 
Act as to — Not res judicata after Act. 1932 
A L J 507=16 R D 403=A I R 1932 A 416= 
A I R 1932 A 945, 
— Ss. 265 and 266 — Lambardar — Rent: 
arrears accrued due prior to Act — Collection 
of — Right of- Subject to limitations imposed 
by Ss. 265 and 266. 1932 AL”J 507=16 H 
D 403= A I R 1932 A 416= A L R 1932 A 945. 

— S. 265 — Where by an imperfect part 
tition, a village was divided into two pattis 
and one of the pattis %vas allotted to the 
plaintiff and the defendant, who was th§ 
lambardar, and who continued to act as- 
such, claimed a right to collect rent of the, 
whole village including the patti allotted to 
the plaintiff. Held, (1) that the lambardar 
had no right to collect rent of the plaintiff’s 
•patti, (2) that the suit was not barred un- 
der s. 233 (b), IT. P. Land Revenue Act. 
Difference between perfect and imperfect 
partition discussed. Ind Rul (1931) All 
839=134 1 0 455. 
— S. 265 (1) — Lambardar — Rent — Colle- 
ction of — Right of-~Patiti in mahal in which 
lainbardar himself is no co-sharer and has 
no proprietary in teres t—ilent of laud in— 
Collection of — Right of — Lambardar has no- 
— S. 132 of the Act— Effect of. 1932 A L J 
507=16 R D 403=A I R 1932 A 416=A L R. 

1932 A 945. 

^ — S. 266— Suit for rents — necessary 
parties ail the co-owners — ^power to appoint 
agent to collect, ALB 1933 A 45=1932 A 

L J 1029. 

-;-S. 266— It is only the possessor qf 
proprietary right who can let land. Tenancy 
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AGRA TENANCY ACT (3 OF 1926) {:Co7iUT) 

'can be created by all the co- sharers con- 
jointly, and any attempt by only one of 
them to create a tenancy must be declared 
to be ineffectual. 1932 A L J 477=A I K 
1932 A 457=1401 C 204=1 B 1932 A (>37=1G 
R D 409= A L R 1932 A 795. 

— S, 260 -—The lessor by merely ad- 
mitting the lessee as a tenant cannot be 
det}med to have assigned his proprietary or 
■possessory right in the lands, 1932 A L J 
477=140 I C 204=16 B D 409=1 B 1932 A 
637= A I B 1932 A 457=A L R 1932 A 795. 

— -S. 266— A lease by one of the co- 
• sharers only is one granted by an unautho- 
rised person and it confers no right upon 
the lessee. There is nothing to x>r^vent 
the lessor from joining the other co-sharers 
■to eject one who is found to possess 
no right in respect of the laud iti dispute. 
1932 A L J 477=A I B 1932 A 457=140 I 0 
:204=1G B B 409=1 B 1932 A 037= A L R 1932 

A 795. 

— S. 268— applies to tenants and the 
the words ‘‘ co-sharers in any right, title 
or interest ” in the first sub-section that se- 
ction are not confined to co -sharers in pro- 
prietary interest only. 16 B D 604=13 

I] D 128. 

— S, 266— Some co-sharers not imple- 
aded— Suit though bad under s. 266 should 
not be dismissed — Opportunity should be 
.given to bring the co-sharers on record. A 
1 B 1929 All 847=Ind Bui (1929) All 832= 

M8 I C 240, 

— S. 266 (1) — Court should not decree 
-ejectment at the instance of one only of the 
Oosharers. 117 I C 339=L B 11 A 735 Bev. 

=I B 1929 A 691= A I R 1929 A 609. 

— S. 266 (4)— The word “tenant” does 
■not include a transferee of a tenant. That 
■sub-section has been framed to deal with 
the case of tenants who after aequiring 
proprietory rights refuse to discharge their 
liabilities as tenants- ' 16 B D 204=13 IJ D 
64=13 LR 94 (Rev.) 

— S. 268— Suit for possession by per- 
son ejected by lambardar through third 
person lies in Revenue Court both under 
-old and new Act. AIR 1930 All 519=Ind 
Bui (1930) All 409=123 I C 681. 

— S. 268— High Court will not allow 
the plea of jurisdiction to be raised inse- 
cond appeal If not already raised in the trial 
■or first Appellate Court, 14 B D 66=1 B 
1929 A 875=L B 11 A 20=118 I C523 

— Ss. 208 and 269~S. 269 does not apply 
where the suit is initially cognizable by a 
Revenue Court and in which no ax>peai is 
provided for to the Civil Court. AIR 
1930 Ail 7I3=<1930) A L J 1233=Ind, BuL 
(1930) All 898=127 10 434. 

— S. 26)9 ~ A suit triable by Revenue 
Court can be disp-)sed of by Civil Court un- 
der s. 269. AIR 1931 Ail 553=15 E D 435 
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AGRA TENANCY ACT (3 OF 1926) (Contd) 

=L B 12 A 209 Bev=Ind Bui (1931) All 
549=(1933) A L J 408=132 ! C 805. 

— S. 271— appeal, return of— ]>roprie- 
tary title — question raised hy respondent in 
cross-objections — jurisdiction— ousting of — 
apxfiicability of 0,7 r. 10 and S. 107 (2), 

P C AL R 1933 A 85 (2). 

— B. 271 — ‘Competent Com*tins. 271 
means the Court which would take cogniz- 
ance of a suit involving title to the pro- 
perty and of the suit in which the questioji 
of title nmy be fairly and ultimately decided. 
AIR 193‘1 All 28=14 B D 654=(1931) A B 
J 8=L B 11 A 300 Bev=.53 A 62=T!icl Uul 
(1931) All 639=133 ! C 319. 

— B. 271 — Where ii) a suit for ro’ofits :v 
question of title is raised, the Ilevonue 
Court must reiuit the issue to the proper 
Court. If the case is sent to an_ inferior 
Court, High Court can transfer it to the 
proper Court. A I B 1931 Ail 28 =IikI Bill 
(1931) All 639=14 B D 654=L E 11 A 3ii;> 
Bev=(1931) AL J 8=53 A 62=133 I C 319. 

— S. 271— Suit for profits between co 
sharers — Question of proprietary title de 
cided by Civil Court after trial of Be venue 
Court’s decree but before decree in appeal 
— Appellate Court should give effect to it. 
AIR 1930 All 313=52 All 436=(193()) A. 
L. J 286=Ind Bui (1930) All 918=127 I C 

5ia 

— Ss. 271 (4) and' 242 (3)-Ejectment 
suit-Bismissal on ground otlier ihaii. ques- 
tion of i>roprietary right, decision o?k 
question of ])roprictary right being m 
plaintiff’s favour, on basis of findingof Civil 
Court-Appeal by plantiff — Cross-objection 
by defendant in, raising question 
j3i’oprietary right-Commissioner’s jurisdicct- 
ion ousted in case of — Betnni of metno, 
of appeal to plantiff for presentation to 
proj^er Court-proper course 1932 A Tj J 
lf}a5=A L R 1933 A 85* . 

— S 271 Expl 1— Plea of proprietary 
right untenable and intended solely to oust . 
jurisdiction of Revenue Court — Trial ('oiirt. 
need not act under s 271 first part A T B 
1930 All 647=Iiid Bub (1930) All 878= 1 26 

I c m 

— B, 271, E.’cpb (2) Suit for ejecinieni 
aliening defendant to be a subtenant— l)c> 
fenaant pleading that he .is zemindar and 
the laud in controversy is his khndkaslu --- 
Question of proprietary title is not invol- 
i ve<i A I R 1928 Ail 764=(1929) A L. J. 

: , ' ■ 2B9=L B 10 A 97 Rev=ll3 I C 755. 

— B. 273 After commencement of a te- 
nancy, the tenant cannot be ejected other- 
wise than in accordance with si. 77. A I. R 
I9S1 All i98=L R 12 A 35 Eev=Ind Bui (1931 > 

■ ' ''All 185=15 R. D 162=129 I C 553 

' S. 2^3- When a Civil Court re nits 
an issue to Revenue Court, it must ac'.epti 
the finding of such Court 15 ED 1C>=L B 
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11 A 3G2 Rev=A I R 1931 A 91=1 R 1931 
A 559=1931 A L J 889=132 I C 815 
—8 273- Civil Court is bound to refer 
the matter to the Revenue Court when the 
defeiiclant pleads tenancy right even though 
in the opinion of the Civil Court the de- 
fendants clearly have no title as tenants 
. and are mere trespassers 1931 A L J 529= 
15 R D 498=L R 12 A 343 Rev. 

Ree also I R 1930 A 245 

=A I R 1931 A 211=122 I C 597; 
and AIR 1927 A 369=25 A L J 545 
=L R 8 A 250 Rev=l03 I C 27 
and AIR 1927 A 346=L R 8 A 104 
=100 1 C 471 

— S 273— The Civil Court can refer 
to the Revenue Court only the question of 
tenancy and not the class of tenancy to 
■which the defendant in an ejectment suit 
belongs, AIR 1931 All 198=L 12 A 

m Rev=Ind Rul (1931) Ail 185=15 R D 

162=129 I G 553 
— S 273 — After coining into force of 
the Act of 1926, s, 273 should be applied 
and not s. 202 of the old Act. AIR 1931 
All 33=(1930) A L J 1251=14 R D 656=Ina 
Rul (1931) All 260=130 I C 292 
— S. 273— Civil suit lies for avoiding 
the decision of Revenue Court holding the 
deft, to be tenant. I R 1929 A 1012=L R 
10 A 293=119 I C 436=A \ R 1929 A 387 
— Rs. — 273 and 44— Suit for ejectment 
against trespasser may be tiled either in 
Civil or in Revenue Court — S 44 and s. 
273 should be consistently construed AIR 
1927 Ail 346=L R 8 A 104 Rev=I00 I C 471 
— Sch II, List 2 Serial No 2-A set 
-off is not admissible in the Revenue Cour t 
AIR 1929 All 691=Ind Rul (1930) All 

146=121 I C 386 
— Sch II Serial No 10- Where a tenant- 
in chief borrows money from A and the 
arrangement is that A is to hold the land 
on a I’ental of Rs, 47, out of which he is 
to pay Rs. 35 direct to the landlord and 
the balance he is to keep to himself as 
interest, in a suit for the recovery of rent 
by the teuant-iu chief, a plea of iion-pay- 
lueut of Rs 12 by A is not one of set off 
16 R D 388=13 U D 59 
— Schedule IT — Group B Serial No 
12— A tenant is given six months in which 
to sue for recovery of possession and the 
time from which this period begins to run 
is the time when the wrongful dfspossession 
takes place. If the period of wrongful 
dispossession begins from July 1928 and 
suit is instituted in April 1929, in the 
absence of evidence that a portion of the 
intervening period should be excluded from 
the period to be counted for limitation, the 
right to recover possession is barred by 
imitation, 16 R D 195=13 UD 68=13 L R 

97 (Rev). 


I AGRA TENANCY ACT ( 3 CF 1926 ) (ConchL) 

-—Sch IT Group F Serial No 3 — A 
decree for recovery of possession with costs 
is not a money de'ciee 16 R D 385=13 U D 78 

AGREEMENT. 

See cases under. 

S Arbitration — A greement 
Coniract — Agreement 

(3) Contract Act Ss 2, 23, 28, 62, and 74 

(4) Estoppel 

(5) Evd Act S 92 

(6) Hindu Law— (a)Adoptiou 

(b) Maintenance 
(c) Partition 

(7) Landlord & Tenant — Lease-Agree- 
ment 

(8) Mortgage — Redemption- A greement 

(9) Primripal & Agent 

(10) Registration Act s. 17, and s. 49 

(11) Specific Performance 

(12) Sp Relief Act Ss 22, 42, 56 and 57 

(13) Stamp 

(14) Stamp Act Ss 3(11), 3 (13), 7 and 
14; Sch I arts 5 (c) and 14 (a); and 
Sch II art, 11 

(15) Transfer of Property Act Ss 6, 
59, 105 and 106 

AGRICULTURAL HOLDING 

See landlord and Tenant 
See lease 

See Tenancy Acts (Local) 
AGRICULTURAL LEASE 

See Landlord and Tenant 
See Lease 

See T P Act s. 107, 108, 116, 117 

AGRICULTURAL PURPOSES 

See Land landlord and Tenant 
See Lease 

See Tenancy Acts (Local) 

See T P Act, s 117 
See Lmt Act art 116 
See also for a full discussion on the 
meaning of the term '^Agincultural Pur- 
noses” — A T B IflHI M a59=T R. 19^1 M 79J. 
=34 h 4Y 185=01 M L J 048=134 I 0 42 

=54 m 903 

AGRICULTURAL TENANTS 

soe (1) Landlord and Tenant 
(2) Lease 

05) Tenanov Ants (Local) 

(4) T P Act Ss 110, 117 

AGRICULTURAL TRIBES. 

See Custom — Alienation. 
AGRICULTURAL YEAR. 

Sse Instalment Bond. 

AGRICULTURIST. 

See (1) C. P Code ?. 00 

(2) C. P Code-“ Attachment 
(3) Deooau Agriculturist 



m 


DESArS ALL INDIA CONSOLIDATED CIVIL DIGEST I91 1-1934. 




AGRICULTURIST (Contd) 

Belief Act (a) Bom Act 17 of 1879 

(b) „ ,, 2B of 1881 

(c) „ „ 22 of 1882 

(d) „ „ 23 of 1886 

(4) Punjab Act XIII of 1900 

(5) Custom— Punjab — Inheritance 

AGRICULTURISTS LOANS ACT (12 of 1884). 

— S. 5-Eevenue Court alone can enter- 
tain a claim arising out of recovery of 
money due under the Act. 19 A L J 360 
=62 I C544=A I R 1921 A 80. 
S. 5— Amount paid under protest for 
the release of the property attached can 
be recovered by a suit but the person pay- 
ing such amount has no right to claim 
damages against Govt, L E 8 A 274 Eev 
=25 A L J 1002=105 I C 621=A 1 R 1927 

A 672 (S B). 

AliIRS 

See Hindu Law — Inheritance 
AHMEDABAD TALUKDARS ACT 

See Bombay Guzerat Talukdars Act 

VI 1888, 

See Bombay Ahmeclabad Talukdars 
Act VI of 1862, 

AIR AND LIGHT 

See Easements Act 
See Injunction 

AJMERE MERWARA REGULATION 

See Eegulations — (A) Imperial Regula- 
tions— Eeg. I of 1877 
AJMERE MUNICIPALIES REGULATION 

See Eegulations — (1) Imperial Eegula- 
tion—Eeg I of 1877 

AKYAB 

See Bur Act XVII of 1875 ss. 31, 66 
ALA MALIK 

See ■ Custom — Punjab-Iiiherltance 
See Mortgage-General 

ALIEN 

See also (1) English 'Law— Aliens 

(2) Injunction— Aliens 
(B) Prob & A dm Act s. 3 
(4) Alien Enemy 

A foreign subject comes within the 
purview of all acts in force in British India, 
if he chooses to come into this country, 
unless indeed any such act especially 
exempts foreigners. The French law 
does not purport to give its subjects any 
imivilege or immunity in foreign countries, 
nor would any such French law, if it 
existed, be of any avail in British India. 
There is no provision in International law 
nor under any convention or treaty^ which 
protects foreigners from the law of the 
J?* enter into British India. 36 

€ W K 1088 (1096-7)=A I E 1932 C 753 

=1932 Cr C 796. 

. _ of Faridkot is not an alien. 

A I R 1920 Lah 1=10 Lah 447=Ind Rul 
1929,Lah 222=114 1C 62. 


ALIENATION 

See also cases under 

(1) Buddhist Law — Alienation 

(2) 0. F. Code S. 04, 0.32, r. 4 (1). 

Sch III r. 10. 

(3) Custom — Punjab — Alienation 

(4) Fraud ef Creditor.'^ 

(5) Fraudulent Transfers 

(6) Guardian and Ward 

(7) Gift 

(8) Hindu Law— (a) Alienaticm 

(b) Gift 

(c) Inheritance 

(9) Mahomedan Law — Alienation 

(10) Malabar Law — Alienation 

(11) KSale 

(12) T. P. Act 

(13) Will 

— Condition against alienation see 
P. Act s. 10 

— Condition against alienation in a 
decree see T. P. Act s. 11 

— By widxAV of occupancy rights see 
Punjab tenancy Act. s. 59 (5) 

— (3f leasehold interest see Lease 

— Of mortgage property pending sale 
under a decree see BIt>rtgage — Possession 
under Mortgage. 

— Of service lands see Inams. 

— Limitation for suit xo set askki 
alienation of Math property, or of trust 
property see Lmt Act art. 134 

— Limitation for suit to set aside 
alienation by guardian see Lmt Act s. 2H 
and art, 44 

— An alienation made pending a 
temporary injunetioii is not void. 253 

P L E 1914=145 P W E 1914=25 I C 180. 

— An alienee, w1k> obtjvins no valid 
rights under by aliemiiiug caiund inaintaii> 
a suit for possession of the property. 17 

i C 436. 

— In a partition according to revenue 
shares, latest settlement record must be 
followed. 29 P W E 1916=33 I C 1005. 

— Of cantourneni land-See lb Bom L. 
E 287=12 C W ]N 465=4 X L R 65=7 C L J ' 
401=3 ML T 339=18 M L J 199=14 Bur L 
B 102=35 C 478 P C. 
ALIENATION, LIMITATION, ANCESTRAL LAND 
ACT. 

See Punjab Limitation (Ancestral Land 
Alienation ) Act I of 1900 

ALIENATION'.OF LANDS ACT, BUNDELKflAND. 

See Bundelkhand Alienation of Land 
Act II of 1903 (UP). 

ALIENATION OF LAND ACT, PUNGAB. 

See Punjab Alienation of land Act 
XIII of 1900 
ALIEN ENEMY. 

See also cases Under: — 


(1) Contract Act Ss, 23, 56 & 65 

b ^ ^ ■' ' 


(2) C. P. Code S. 83 
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ALIEN ENEMY (Co/zid) 

(B) Wfir- Contract, ' ' 

(4) Trading with eneiry Ordinance 
IV of 1914 

— A iieuti'al or natural subject volunt- 
arily residing in enemy country is an “alien’ 
enemy” 9 Bur L T 176=37 I C 88. 

— The term “ alien enemy ” includes^ a 
neutral subject who has a commercial 
domicil in an enemy country and who has 
lio intention to remove that domicil to a 
ncmtral country. 21 Bom L R 934=53 I C' 

372=44 B 61. 

— Place of business or commercial 
domicil during the war is the test of a 
])erson being alien enemy, not his nationality 
701 C 344=A I R 1923 N 121. 

— The debtor of an alien enemy is not 
entitled to suspension of interest from date 
of hostilities to date on which creditor 
alien enemy obtained license to trade. 44 

Bom. 1=21 Bom L R 785=52 I C 522. 

— An alien enemy who has been licensed 
to trade in Br. India, has access to the 
courts and may bring suits therein. 9 Bur 
LT 51=3! IC 888. 

—Suit by or against an alien enemy 
is maintainable in British Inan Courts in 
accordance with the lav/s of procedure. 
And the fact of the deft being interned 
is immaterial as it does not cut down his 
liabilities, 20 C W JS" 691=23 C L J 493=35 

I C 951=40 C 1140. 

^ — Accepting a bill of exchange drawn 
against goods coming from another country 
and imyment of their price after prohibition 
of trade %vith that country amounts to 
trading with enemy, A contract subsequ- 
eutly becoming illegal cannot be enforced 
9 Bur L T 99=33 I C 95. 

ALIMONY. 

See also cases under:— 

(1) Divorce. - 

(2) Divorce Act S. 36 

(3) Farsee Marriage and Divorce Act 
1865 Ss. 33-3S 

(4) Malioinedan Law-Divorce. - 

ALLOWANCE ACT TODA GIRAS. j 

See Bom Act VII of 1887. 
ALIYASANTHANA LAW. 

See (1) Hindu Law — (a) Custom. 

(b) Maintenance, 

(c) Partitiom 
(2^ Malabar Law. 

— Limitation as to suit for maintenance 
See Lmt Act arts 127, 128 and 129. ^ 

— Junior members of family can show 
that the Judgment-debtor did not represent 
ihe family w-hen. the debt was incurred 

17 M L J- 260=2 'M L T '363=30 M 447, 


ALLAHABAD HIGH COURT. 

Decree or order passed by it in 
exercise of its appellate jurisdiction is not 
necessarily a decree or order passed On 
appeal ” 65 B 785=33 BLR 1476=136 I C 
183= A I R 1932 B 90= A L R 1932 B 125 

— It cannot be too emphatically laid 
down that no litigant is entitled to have 
any say in the selection of the Judges wlio 
are to constitute any Bench. 1932 P C L 
544 ( Cr )=33 P L R 785=138 I C 878=1 R 
1932 L 543=A I R 1932 L 502=A L R 1932 
L 544 ( Cr )=1932 Cr C 679=33 Cr L J 675 

/ ( E B ) 

Fees of Counsel — Higher scale fees 
are usually awarded to Counsel. In the 
absence of taxing masters they are gradua- 
ted according to the valuation fixed by the 
plaintiff — Fanciful valuation is therefore 
to be avoided, A I R 1924 All 652=46 A 
553=22 A L J 446=88 I C 212. 

High Court of Kiimaun is not_ a 
Court Subordinate to Allahabad High 
Court for purposes of revision. A I R* 
1923 All 291=71 I C 991. 

I ALLAHBAD HIGH COURT RULES. 

: — R. 80- A certificate of the fees filed 

; after the date originally fixed for hearing, 
but before the date on which the case 
was actually heard, was held to have been 
filed within time. 11 I C 3. 

— R. 80 (1) — Fees not paid till after 
ihe commencement of hearing cannot be ^ 
taxed. The proviso to R. 80 only gives a' 
court a discretion to accept certificate for 
I fees filed after the commencement of 
; hearing, but no such discretion is given as 
to allowance of fee on taxation not paid 
before 1st hearing. 8 A L J 109=9 I C 422=^ 

33 A 374. 

— Chap I, R. 1 (14)—Single Judge 
I can disDOse of an annlication for notiw fr. 

I printer and publisher of newspaper to show 
: cause why they should - not be convicted for 
contempt of Court- Application coming 
through jail authorities- Judge can dispose 
it of in Chambers AIR 1930 All 483=-' 
(1930) Cr. Cas 702=(1930) A L J 665=Iud 
Rul (1931) All 14=128 I C 14. 

— Ch I R 3— Where an appeal from a 
decree is pending in the High Court, a single 
Vacation Judge can grant stay of execution, 
of the decree. 1 8 A I J 1 1 2 1 

— Chaiiter II rule 3-x\pplicatioii under 
-noAimitatiou for. 1932 A L J 1069= A III, 
1933 A111.=AL R 1933 A35 

Chap. II r. 12 — Application for .setting 
aside exparte decree made on 3rd Deceml^er, 
1926 with tender of decretal amount'-Amoun.| 
actually paid in to treasury omGth De.cember.v 
1926, the 5th being holiday -Tender is valid.' 

AIR 1927 .All 608=102 I C 523 
\ v ---TCh. Ill, r, .2 h-Ai coi^y of .the judg;; 
ment'Of the first Court inust be; forwarded 
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ALLAHBAD HIGH COUIT RULES (Corikl) 

with the memo of Becorid appeal. AIR 
1921 All 23^:43 A 660rl9 A L J 598=63 ! C 338 
— Chap, III, r, 3— Certificate about 
absence of evidence or admission must be 
produced and though appeal is admitted to 
hearing the matter cannot be argued. A I 
B 1924 All 433=22 A L J 244=L B 5 A 91 

Rev=78 I C 164 

— Ch. Ill r. G para 2-— The rule confli- 
cts with the pi'ovisions of the Letters Pe- 
taut, and is, therefore, ultra vires. I B 1931 
A 30=128 I C 238= A I R 1930 A 558 
Ch III r. 37— Where The Court appo^ 
ints a person, other than an Amin, to pre- 
pare map, it must fully specify the reasons 
for doing so. I R 1929 A 774=A I R 1929 A 
44()=!I8 I C 166 
—Ch IV r 5— 'Property gifted not in- 
herited, whether within the rule see 14 A L 

J 669 

— ChapIY, Rr 5,8— A sale by an Amin 
of Court of an ancestral grove garden occu- 
pied by a house is invalid as the sale 
should be by the Collector. 36 All 33=21 I 
C 831=11 A L J 1009 
— Ch. IV, r. 8 — ^ Ancestral i>roperty' — 
gift intervening — ^property not ancestral — 
execution — sale not to be by Collector. A L 
R 1933 A 272 (2)=:1933 A L J 91=1 A W R 228 
Chap. IV, r, 9 — Suit for profits as legal 
representatives of deceased person — Right 
denied— Court should decide the question 
of title as a Civil Court or refer the parties ; 
to a Revenue Court by an order in writing 
4 U P L R (A) 9=93 I C 103 
— Cb, IV r. 9— Civil Court cannot 
question the procedure of Collector as to 
' the decree transferred to him for execution 
T9 A L J 232=62 I C 672=A I R I92S A 225 
— Ch V r, 5— Where a case is dismiss- 
ed for default counsel who is not paid 
i^lly, the case cannot be restored. 26 A L 
1393=110 I C 772=A I R 1928 A 718 
— Ch VI r. 8 — Case once passed over 
•cannot be repeated 26 A L J 1393=110 I C 772 
A I R 1928 A 718 
— Ch VII r. 3 — Non-compliance with 
r. 3 is only irregularity. 1929 A L J 713=1 
R 1929 A 503=116 I C 23=A I R 1929 A 403 
— Ch IX r 25 — The Appellant wanting 
to set aside a decree must lay before the 
Court ail the evidence on which the decree 
lias been based. Ind Rul (1929) All 686=117 

I. C 109 

—Chap. XVI,. r.2— Applies to suits and 
applicatic ns which ure tried on the origi- 
nal side by the High Court itself and not to 
issuits tried by subordinate Courts. AIR 
1928 All 51=50 A 238=25 A L J 972=107 I C 

14 

— Ch. XVI, R 22 — An affidavit to authe- 
nticate the payment of fees to a pleader 
was filed by an agent of the party and it 


ALLAHBAD HIGH^COURT RULES (ConfiL) 

was slated that the payment was made by 
means of a cheque of a third person: Held 
that this was sufficient. 32 1 C 194 

— Chap, XVll, r, 15--Oniission to 
pay poundage fee along with an application 
under O XXI, r. 89, 0 P C' is only an irre- 
gularity. The Court can entertaiii tim appli- 
cation and give time for payment- Ind Lul 
(1931) All 647=133 I C 40 7 
— Cha]>. XXI, r. 1— Fee actually paid 
to the legal practitioner and not fee iiierely 
promised to be paid, even though such pr(»- 
mise is evidenced by a pronii.ssory note, 
bond or any other instrument 54 A 
(493)=1932 A L J 272=136 I C 817=A 1 11 1932 
A 337= A L R 1932 A 716 
-Ch XXI r. 1-Has the force of law 
54 A 490 (493)=1932 A L J 272=136 J C 847=A 
I R 1932 A 337= A L R 1932 A 716 
— Ch XXI r. 1 — If the legal practitioner 
admits the receipt and karinda of the client 
admits payment of fees, the fee should bo 
allow^ed under thr rule. 5tt I C 87=17 A L J 

270=41 A 246 
--Ch XXI r. l—The first day fixed for 
hearing after the framing of issue-s is the 
first day of hearing for the purfK>ses of the 
rule. L R 5 A 582 Civ=82 I C 73=A I R 

1925 A 98* 

— Ch XXI r, 1 — Objection as to award 
of costs, not taken in the lower Court, can- 
not be taken for the first time in High Court, 
70IC 527=A 1 R 1923 A 334 
C’liap. XXI, r. 1— In granting Letters of 
Administration to the estate f>f a mionr, fees 
can l)e allowed only if the Judge is satisfied 
of payment of fees before the hearing. 

[ 611 C 804, 

— Chap. XXI, r. 1 (1)— Certificates of 
fees must be tendered to the proper officer 
of the Court on or before the dav first fixed 
ror Uie nearing oi the case. 18 A Jb J ii38=A 

U P L R (A) 234=42 A 524=57 I C 2D3 
i Chap XXI, r. 20 — Only fee provided in 
r. 22 is allowed, though the case has been 
sent back to the lower Court for trail df^ 
novo A IR 1930 All 437=Ina Rul (193(0 
All 202=121 1C 824. 
— Ch. XXI R 21-P!eaderia fee is to 
be calculated under the rule where Plaint 
is returned for i>resentation to px'oper court 
40 Ail 515=16 A L J 426=45 I C 985 - 
— Ch. XXI r. 21— Wfhere claim is wiih- 
drawn on the day fixed for contest full 
Counsel’s fee must be allowed if the deft 
has already paid full fees to his Counsel 
96' I C 754=A I R 1926 A 733=48 A 696 
— Ch, XXI r. 26 — ^Rule 26 and not T, 
22 applies to taxation costs in contested 
application for probate 25 A L J 972=107 
1 0 34=A I R 1928 A 51=50 A 238. • 
— ^Fart II-R 26 — Vakil carrying 
family business is not deemed to be ente- 
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ALLAHBAD BIGH COURT RULES ( ConUl . ) j ALLUVION AND DILUVION ( CmHih ) 


ring into trade or business within the j 
meaning of R 20 17 A L J 1147=1 UPL j 
R 139=52 I C m I ^ 

ALLAHABAD HIGH COURT COMPANY RULES. 1 
— Rr. 54 to 59 — List framed and notice 
issued under r. 54-Party applying on date 
fixed for postponement of entry of their 
name Application rejected and name ent- 
ered*~ISio further notice under r, 57 is j, 
necessary to make party liable as contri- | 
butorv AIR 1930 Ail 357=(1930) A L J j 
139=lnd Rul (1930) All 87=125 I C 819 

ALLOTMENT. 

See Hindu Law% 

ALLUVIAL LAND. j 

See Alluvian. 

See Beng. Act IX of 1847, ss. 1. 6, 

I4C67(F B) 

ALLUVION AND DILUVION. 

St/nopsi$ 

(1) Accretions Gradual and Sudden i 

l-IO 

(2) Adna and Ala Maliks, rights of 1 1 

(3) Adverse Possession and Limita- 
tion. 12-16 

(4) Chur s in Navigable Rivers 17-19 

(5) Custom. 20-21 

(6) Deep-— Stream Rule 22 

(7) Evidence. 23 

(8) Mortgagor and Mortgagee 24 

(9) Occupancy rights in accretions 25 

(10) Ownership, Questions as to 26r-28 

(11) Procedui-e 29-30 

(12) Submersion and Rc-formation 

\ 31-40 

(13) Zamindar, rights of 41-42 

' (14) Miscellaneous. 43 

V See Also Bengal Alluvion & Diluvion 

Act 1847 

See Also Bengal Alluvial Lands Act. 

1920 

See Also Regulations-(2) Bengal Re- 
gulaiions-Reg, XI of 1825 

See Also Landlord and Tenant — Acc- 
retions to Tenure. 
Bee Also Riparian Rights. 


<!) Accretions Grandua! and Sudden 1-10 


1 — Rights to accretions by alluvion 
arises irrespective of whether bed belongs 
to Government or private owner AIR 
1930 Mad 181=53 M 202=Ind Rul (1930) Mad 

447=123 1 C 31 

2 — There is no accretion where the 
.actual course of a river produces change 

% 0 . 41 , {%)%?. 


(1) Acceretions Gradual and Sudden (CWJ.)‘ 

each year in reformed land after the in- 
undation season. I R 1930 S 161= A I R 1929 

S 61=125 1 C 193,^ 

3— There is no gradual accretion in 
case of change of course by abnormal 
flood in a non tidal river and the plai- 
ntiff cannot claim to follow the river andi 
take possession of all the intervening huids 
A IR1927 Bom. 16=29 Bom. L R 1405 > 

=105! C 7!5> 

4 — ^Right of accretion to land cannot 

be claimed when there is recurrence of ‘ 
submersion and reappearance due to frequ- 
ent and violent chianges in the course of 
the river. 15 C L J 281=14 1C 609 ' 

5 — The question whether accertion vrar 
gradual does not aiise where the land re- 
tains its identity AIR 1927 0 363=104 I 

C 426=1 LucK 3I5‘ 

6— Question whether accretion was^ 
gradual does not arise in case of re-form- 
ation in situ. 26 C W N 913=35 0 L J 580= 

AIR 1922 C 337=69 1 C 74i 

7 — Gradual accretion to land Oii either * 
side of a public navigable river forms part 

i of the estate of the riparian owner of the 
I bank. AIR 1923 P C 1=50 I A 121=32 M L. 
T162=1923 M W N 511=45 M L J 444=77 I C 
1048=50 C 446 P C- 

8 — In India alluvial accretions cannot 
be acquired by private owners unless such . 
accretion has formed in a slow and imper- 
ceptible manner by a regular alluvial 
process — English and American law discus- 
sed 22 MLT 57=40 I 0 896=40 M 1083 

9 — Accretions must be gradual — Word: 
gradual only defines a test relative to the 
conditions to which it is applied-Rate of 
progress with English rivers and those in: 
India need not be same AIR 1922 P’ 
C 105=15 L W 389=42 M L J 589=35 C L J 
463=20 A L J 438=26 OWN 318=30 M L 
112=(1922) M W N 381=49 I A 67=45 M 207' 

(P C)=67 I C 1. 

10 — ^Where the plaintiff claimed a certain 
block of land situated on the coast near 
the mouth of a river as an accretion to the 
mainland which belonged to him but where* 
it was found that it was first formed as- 
an island separated from the mainland by 
a strip of water which gradually dried up- 
with the result that it was added on to- 
the mainland held it cannot be treated as- 
an accretion to the plaintiffs land and that 
it belongs to the crown. 

The accretion must be gradual and: 
imperceptible When it is sudden or pre- 
ceptible, the land gained belongs to the 
Crown. = 2 M W N(19n)2l>l 
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.ALLUVION AND DILUVION (Cojikl) 

(2) Adna and Ala Maliks, rights of 11 


11— III the Patti Kathpalwali (Punjab) 
■whore lands washed away re-appear, the 
Adna malihs have a right to be reinstated 
■on payment of customary dues to the Ala 
maliks^, A I B 1931 Lah 486;=12 Lah 318 
ilnd Rul (1931) Lah 677=32 PL R 683=132 

I C 837. 


(3) Adverse Possession and Limitation. 12-16. 


12 — Possession and use for 30 years of 
lands of another, which were washed away 
but had re-formed in opposite village, 
destroys the rights of the original owner 
4 0 W N 1008=106 I C 86=A I R 1927 0 519. 

15— Land being submerged in rainy 
jjeason every year-No title can be acquir- 
ed bv adverse possession.. AIR* 1921 Oal 

^ - 277=34 C L J 465=66 I C 923. 

14— A chur which was found to be 
a re-formation in situ of plff’s land was 
occupied for some years by Govt. It was 
then claimed by clefts, as their property, 
■and Govt, made over possession, to them. 
■On plff’s suing to recover possession, defts. 
pleaded limitation and to make out their 
-plea claimed to tack on to their own 
.occupation the period of Govt's possession. 

Held, that the defts did not derive 
their liability to be sued “from or through” 
the Revenue authorities within the meau- 
■iiiff of S. 2 (4) of the Lim. Act and that 
■their plea must fall. 44 Cal 858=32 M L J 
605=21 OWN 642 =15 A L J 398=25 C L 
J 487=19 Bom. L R 480=22 M L T 310 
=(1917) M W K 482=6 L W 117=1 Pat L W 
593=40 I C 337=44 I A 104 (P C) 

15— Acts necessary to constitute 
adverse poseession of chur land see 23 

C W N 80 

16— Submeregd Land-Fishery Rights, 
Exercise of if adverse possession 28 I C 42 


(4) Chufs in Navixable Rivers I7~-I9 


17— The principle applicable to newly 
formed chur lands in which both parties 
merely scrambling for possession is that 
possession lies with him who has title 
56 C L J 263=A I R 1933 C 199=A L R 

1933 C 58 

18— The pleading in a suit relating . to 
to chur lands newly formed should not be 
construed too strictly, unless one must do 
so for some very good reason. In the case 
of chur lands which a^e consteiitly going 
under water and reforming it is very deffi- 


ALLUVDN AND DILUVION (ConkL) 

(4) Churs in Navigable Rivers {Contcl) 

cult, until a full investigation based upon a 
proper survey and comparison of nnaps is 
made, to premise with any degree ot cer- 
tainty whether a claim would really lie 
on the ground of a new formation as 
being reformation in situ or a cofitigiious 
accretion. 56 C L J 263=A I R liK>3 (.- 
199= A L R 1933 C 58 

19 — The orgiuai owner retains ownership 
over land formed in a river which is den- 
tifiabie and is identified A I R 1927 Oinlh 

559=105 i C 148 


(5) Custom. 20-21 


20 — Dhardhiira custom is not opposed to 
equity- It applies also to more violent changes 
of the course of a stream-Occasional himl- 
ship on one side or the other is no ground 
for its abrogation. A I R 1927 All 221 =49 A 

195=25 A L J 218=99 i C 557 

21 — The Wajib-ul-urz of a village re cord- 
ed an agreement that occupancy tenjuds 
will have no right to land roappearitig aft^r 
being carried away by the stream. 

Held, that the entry was iuopemfivo, 
because (1) the agreement was void La* 
want of consideration; (2) the i>artie.s t ? 
the agreement who were subject to the 
Customary Law in alluvion matters, were 
not at liberty to enter into a contract pro- 
viding that they and their descendants shall 
not in futui'c be subject to that rule, 4 P 
R Rev. 1912=8 F W R Rev. 1912=15 I C 942. 


(6) Deep-Stfeam rule 22, 


22— Merely because the b:^)undaries 
extend in the "river ad medium fiium the 
increment cannot be said to be form in g- 
part of the estate adjoining the river. 2> 
C W 1=1924 M W N ‘588=35 M h Y 
146=47 ML J4B=A 1 R 1924 P C 175=51 
I A 241=80 I C 1023=51 C 802 PC. 


(7 ) Evidence 23 


23— Suit for possession of land re^ordel 
against the name of x>Iaintitf an:ish.)wa to 
have been under water and likely to Invo 
continued under water till within 12 yaars- 
Fresumption is that it did so cojitinue and 
that the plaintiff's possession also continued. 
10 'F L T I22=lnd Rul (1929) Pat 410= 

1171 cm 



IS I 


DESAPS Alt INDIA CONSOLIDATED CIVIL DIGEST 1911-1934, 


ALLUVION AND DILUVION {C.ontcl) ■ ■ 

(8) Mortgager and Morti^agee 24 

24 — Moatgagee not in possession is not 
entitled to accretion 21 A L J 409=L R 4 
A 20G :Civ=:75 I C :i5=A I R 1928 A 600 

=45 A 461. 


(9) Occupancy rights in accretions 25 


25 — Occupancy rights in accretions to 
non-occupancy holding arise only by 12 
years' continuous cultivation of the accretion 

29 I C 37. 

(10) Ownership, Questions as to 26-28. 

2G — Pargana "Parkia-Ganges river 
flowing into Gandak^and washing adjoining 
land- Accreted land still goes with ownership 
of bank A 1 11 1925 P C 213=50 M L J 194=; 
22 L W 645=4 Pat 788=30 C W N 169=3 Pat 
L E 309=(1926) M W K 69=7 P L T 19=62 I 
A 279=(1925) M W 549 (PC )=89 ! C 737. 

27 — In India the presumption that 
riparian landlords are owners of river-beds 
is rebuttable. As regards accretions in non- 
tidal and noii-navigable rivers, the owner- 
ship vests in riparian owners. 

Submersion of land in water does not 
take away the owner’s title, if the land is 
identifable. 12 L W 371=55 I C 770, 

28 — Consent-decree in previous suit 
not inter-parties, and constructive possession 
of owmer of submerged lands during diluvion, 
liave no force or validity in a suit for 
declaration of title to chur lands. 19 C W 

N 565=29 I C 156. 


(II) Procedure 29 — 30 


29 — Parties treating accreted lands as 
separate tenures can maintain a separate 
fiuit for rent of such land. 83 I C 602= A 

I E 1924 C 649=51 C 396 

30 — Suit by Govt, as proprietor claim- 
ing certain alluvial lands. It appeared that 
the Govt, had no title to the lands and 
that the right of Govt, to assess revenue 
upon them was declared long ago. Held 
having regard to the allegation of title and 
past conduct of the Govt, the court ought 
not, at this stagje of the case in appeal, to 
change the entire form of the suit and. 
to make a declaratory decree. 14 C L J 

98=11 I C 718. 


(!2) Submersion and Re-formation 31-40 


31 — The holder of ryotwari land does 
iTot retain his rights over such land during 
submergence, unless he contiuues paying 
jearely the assessment or rent due to Govt.- 


182;’. 


ALLUVION AND DILUVION (Contd.) 

(12) Submersion and Re-formation {Contd) 

A I E 1926 P C 18=94 I C 501=53 I A 64=- 
43 C L J 378=50 M L J 391=24 L W 9=1926 
M W N 585=28 Bom L E 865=49 M- 
, . 249 P C.. 

32 — Forfeiture of diluviated land will 
not ensue on abatement of rent. Question 
is one of intention. 75 I C 955=A I 11 

1924 Pat 213=2 Pat 839- 

33 — The original owner retains his 
ownership over the laud during submer- 
gence. LE 1929 Pat 430=10 P L ^T 207=117 

rC-318- 

34 — Land washed and subsequently re- 
appearing is i)roperty of the original owner- 
I E 1930 S 161=A I E 1929 S 61=125 I 

C 193-^ 

35— Ordinarily, the original owner is 

deemed to be in possession of his submer- 
ged land, ‘83 I C 8=A I R 1925 N 164- 

36 — Eiver changing its course and' 
washing lands away. The original owner: 
retains his rights over such lands, though 
re-formed adjoining another’s land 9 0 L. 

J 518=73 I C 727=A I R 1923 0 102 

37 — Original owner can recover his 
lands which were washed away but had re-- 
formed subject to the custom of the district 
if any. 31 P L E 1912=118 P W E 1912=: 

14 I C 799‘ 

38— Submerged land would not belong 
to the original owner if 'it is so completely 

1 abandoned as to merge again like any 
other derelict land into the public domain 
as part of the sea or river of the State, 
A1 E 1926 Bom. 467=28 Bora. L E 641=' 

95 I C 950- 

39 — Submersion and reformation in situ: 
-Not an accretion to the neighbouring 
land 29 C L J 564=24 C W N 211=52: 

I C 673" 

40— When alluvial lands are formed 
into separate estates for the purposes of 
assessment only, and if they reappear 
after submergence, they cannot be treated 
as part and parcel of the parent estate. 
They will be considered as hew alluvion 

14 C L J 98=11 I C718;.. 


(13) Zamindar, rights of 41-42 


41 — Part of mouza including defendant’s 
howlas sub-merged — After re-formation za- 
miiidar of mouza is entitled to possession if 
defendant is not able to prove that re-form- 
ed lands were in his howlas. A I E 1929 P 
G 200=33 OWN 984= (1929) M W N 616=50 
G L J 509=30 L W 1024=57 M L J 776=Ind 
Eul (1929) P G 347=120 I C 51 P a 

42 — Every zamindar is entitled to the 
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.AllUVION AND DILUVION {Contd,') 

(13) ImlM&t right of (Cowitl) 

accretion according to his share 12 R D 51 
=A I R 1929 0 15=111 I C 370 
— Applicability of English law of accre^ 
iiion to Burma see. lO R I 


(14) Miscellaneous 43 


4H-~How alluvion and diluviou 
.affect right of several fishery-Jalkar. 27 M I 

J 417 P C. 

ALTAMGA GRANT. 

See Mahomedan Law. 

See Grant. 

AITAMGAH ENAM. 

See Grant. 

See Mahomedan Law. 

ALTERATION. 

See (1) Contract— Alteration of. 

(2) Deed— Alteration of. 

(3) Will. 

(4) Nag Instr Act s. 87. 

(5) Contract Act s. 62. 

(6) C P C (1908) or, 6. 

— Plaintiff cannot be allowed to take 
.advantage of his^own fraud, not even to the 
» extent of claim admitted by the other party. 

25 I C 667. 

ALTERATION OF ACKNOWLEDGMENT. 

See (1) Acknowledgment. 

(2) ’Limitation Act s. 19, 

ALTERATION OF DEEDS. 

See Contract- Alteration. 

ALTERATION OF LAW. 

See Precedents. 

ALTERNATIVE CLAIMS. 

See (1) C P Code 0 YI 
X2) Pleadings. 

(3) Practice. 

ALTERNATIVE DEFENCE. 

See Pleadings. 

ALTERNATIVE PLEADINGS. 

See (1) C P Code 0 6. 

(2) Pleadings. 

(3) Practice, 

ALTERNATIVE PLEAS. 

See (1) C P Code 0 6. 

(2) Pleadings. 

(3) Practice. 

ALTERNATIVE PRAYER. 

See (1) Pleadings. 

(2) CPC Or 6. 

ALTERNATIVE RELIEF. 

See C P Code Or. 6 


■i8t: 

AMARAM GRANT, 

See Grant. 

AMARAM TENURE. 

See Land Tenure. 

AMBIGUITY. 

See Deed — Construction of deed. 

See Evidence act, 1872, Ss. 93 To 98. 
See Will — Construction. 

See Stamp act, 1862, 1 Ind. Jin* N 
S 107. 

See Interpretation of statutes. 

AMEEN. , 

See (1) C P C 0 2G. 

(2) Amin. 

AMENDMENT OF DECREE. 

See (1) C P C Ss. 151, 152, 153 .'C- 
Or 6 Rr. 17, 18. 

(2) Decree. 

AMENDMENT OF ORDER. 

See C P Code S. 152. 

AMENDMENT OF PLAINT. 

See (1) C P Code 0 6, r. 17 
(2) Plaint. 

AMENDMENT PLEADINGS. 

See (1) C P Code 0. 6, r. 17 

(2) Lmt Act, S. 13. 

(3) Practice. 

(4) Pleadings. 

AMIN. 

See also C P Code O. 26 

ANALOGY. 

— Decision on-see Hindu Law- Women. 

10 N L R 59. 

I ANANDEAVAN. 

See Malabar Law. 

ANCESTOR. 

See Hindu Law. 

ANCESTRAL PROPERTY. 

See L'Ustom— Punjab— Inheritance. 

See Hindu Law — Alienation. 

See Hindu Law— Joint B'amily. 
ANCESTRAL TRADE. 

See Hindu Law— Joint family. 

ANCIENT DEEDS. 

See (1) Deed— Construction. 

(2) Evd. Act s. 90. 

ANCIENT DOCUMENTS. 

See Evidence Act s. 90. 

ANCIENT LIGHTS. 

See Prescription— Easements— Liglife 

and air. 

See Easement. 

See Easements Act. 

ANCIENT MONUMENTS PRESERVATION ACT 
VII OF 1914. 

■ . — Ss* 10, 21— S. 21 applies to the pur- 
chase of moveable antiquities and Compen- 
sation to be paid. As to market value aiuf 
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ANCIENT MONUMENTS PRESERVATION 

ACT VII OF 1914 (CoM.) 

- -amount of compensation s. 20 of Land 
Acquisition Act applies. 43 I C 410=19 Bom 
L B 937=42 B 100. 

ANCIENT RIGHTS. 

See Easements 

Easements Act 
Injunction, 

, ANCIENT WORKS 

See Copy Eight 
ANIMALS 

See also Torts— -animals 
— The person on whose land a. wild 
animal is killed is entitled to the animal; 
but as against others the property in the 
animal vests in the killer, though the latter 
may be resisted by the owner and other 
assistants by way of rescuing tbe animal. 
81 I C 82=A I E 1924 Fat 564=3 Pat 549. 
— The owner of a tame elephant retains 
'Tiis rights over it when it escapes and is 
recaptured by another, provided it was 
tame at the time of the recapture. 64 I C 
831= A I E 1921 L B 1=11 L B R 71. 
— The principle governing ownership 
in wild animals freely moving is this 
they belong to the person on whose premi- 
• ses they are found for the time being. 
Absolute title to such animals cannot be 
claimed by anybody. 1918 Pat 232=49 I C 

198. 

— Complete Capture and possession 
of an animal render it one^? property. 15 
0 C 183=15 I C 972. 
ANIMALS, PREVENTION OF CRUELTY TO. 

See Cruelty to animals Prevention 
Act 11 of 1890. 

ANIMUS POSSIDENDI. 

See Limitation Act, Arts. 142 and 144, ^ 
ANNUAL REPORTS j 

— Letter instructing Judges of Civil i 
Court as to the preparation of Animal '! 
Eeport. 25 W R H C Rules General letter : 
No. 1 dated 21st February 1876 p, 5. j 

— And as to the submission of the I 
same, Civ. Cir No 4 dated 2iid February I 
1871, 15 W E Civ Cir 3. i 

ANNUAL TENANCY. ' ^ 

See Landlord and Tenant. j 

See Land Tenures— Determination of. j 
ANNUAL VALUE [ 

— Meaning of — Ben Act IV of 1876, i 
ss. 88, 104, 117, 11 C 275. 

ANNUITY 

See C P Code,'s. 60 

See Hindu Law— IVIainte nance 

See Hindu Law-Wills 

See T P Act, ss 6 and 100. 

See Wilis 


ANNUITY 

— Grant of, fcr religious propose by 
adoptive father out of ancestral property 
at adoption-invalidity, of. 43 Bom. 542=21 

Bom. L R 225 

— Annuity charged on moveable pro- 
perty — The property can be sold in execu- 
tion of a decree subject to the charge. 37 
-All 72=13 A L J 9=26 I C 427. 
—As to the effect^ of conditional 
i annuity when condition is impossible of 
; being fulfilled see 38 1C 193' 

' — Mortgage with possession — Heirs of 

j mortgagor entitled to receive annuity from 
1 mortgagee — Equity of redemption sold — 

I Acquisitionof by Mortgagee from the auctio]i 
i purchasers — Effect on the right to recei'^e 
I annuity. 15 A L J 671 

I — Whether annuity which is not due 

j is garnishable see 14 C L J 127 

ANNUALMENT 

— Tenure holder wilfully and frau- 
dulently defaulting payment with a view 
to auiml an encubrance see Beng. Sales of 
under Tenures Act. S 16. 20 C L J II 

ANOMALOUS MORTGAGE 

See (1) Mortgage 

(2) T P Act Ss 58, 98 

ANTECEDENT DEBT 

See Custom — Punjab 

See Hindu Law — (1) Alienation 

(2) 'Debt 

(3) Joint Family 

— Money advanced to an agriculturish* 
for trade — Applicability of Pun. Gourb- 
s. 40 (1) 207 P LRI9I4 

ANTE NUPTIAL AGREEMENT 

See Contract Act Ss. 23 and 25 
ANTE NUPTIAL CONTRACTS 

See Contract Act Ss 23, 25 
ANTICIPATORY ATTACHMENT 
See Attachment 
ANUBHAVAM TENURE 
See Land Tenure 
ANULOMAJAS MARRIAGE 

See Hindu Law — Marriage 
ANUMATIPATRA 

See (1) Hindu Law- — Adoption 
(2) Public Documents 

APOSTACY 

See (1) Caste 

(2) Caste Disabilities Removal Act 
(Byconversion 

(4) Hindu Law (a) Marriage 

(b) Succession 

(5) Mahomedan Law-(a) Divorce 

(b) Mar..'Ligat 

(6) Custom (Punjab) -Divorce. 



187 


D:ESArS ALL INDIA COI^SOUDATED Civil DiCEST 191 1- W4. 


m 


APPEAL 


Sf/nop$is 


( I ) Abandonmenfc of Plea-1 
( 2 ) Abatement of Appeal 2-17 
( 8 ) Additional Evidence 18-20 
( 4 ) Addition of parties' in appeal — 
See C P Code 0 41, E. 20 
( 5 ) Admiralty Case -21 
( 6 ) Admission of Appeal-See C P 
Code 0. 47, r. 4 

( 7 ) Admission of document in 
appeai-22 

( 8 ) Adverse finding in a favourable 
decree, appeal against 28-25 
( 9 ) Amendment 26-30 
(10 ) Apoellate Jurisdiction 31-32 
(11 ) Arbitration Award, appeal 
against 33 

( 12 ) Compromise Decree 34 
(13) Connected Cases-35-37 
( 14 ) Consent Decree -38 
(15) Conversion of appeal into 
Bevision-39 
(16 ) Costs-40-45 
( 17 ) Court-fees-46-52 

(18) Cross- Appeal- See objections by 
Respondent infra. 

(19) Decree, Preliminarv and final 
53-68 

( 20) Default of appearaiice-59-60 

( 21 ) Delay in Finding-See Lmt. 

. Act S. 5 

(22) Dismissal of Appeal 61-64 

(23) Estoppel-G5-65 (a) 

(24) Evideiice-66-68 

(25) Execution Proceedinga- 

( 26 ) Exparte Judgment 68 (a) 

( 27 ) Finding of Facts 69-87 
(28-29 ) Forum of Appeal 88-10(5 
(30) Insolvency 107 
< 31 ) Interlocutory Order 108-110 
•( 32 ) Judgment 111-112 
( 33) Limitation 113-114 
i ^ Eetters Patent, appeal under 115 
.(35) Minor--116-~117 

( 36 ) A^'ature and effect of appeal 
118 — 118 (a) 

(37) New Case 119—121 

(38) New Plea 122—149 

Orders 150 

( 40-41 ) Onus 151-154 
( 42 ) Orders 155-185 
( 43 ) Parties 186-194 
( 44 ) Practice 195-206 
• i 45 ) Pre-emption 207-210 
> { ^^’^'^entation,. izTCgularity in 211 

(40 Pnvy Council 212-213 

(48 ) Q^stjons as to competency 
il4-2o4 

( 49 ) Question of fact see finding of 
lact supra 


APPEAL (ConUL) 

( 50 ) Receiver 235 

(51) Rehearing of appeal 

(52) Remand 236-23H 

(5.3) Revenue Court, order of, appeal 
against 239 

(54) Review 240-241 

(55) Revision 242-245 

(56) Right of Appeal 246-286 

(57) Second Appeal 287 

(58) Small Cause Suit 288 

(59) Stay of Execution 

(60) Subsequent Events 289 

(61) Two decrees in same terms, 

api)eal against one 29(t 

(62) Valuation ‘see Forum of Appeal 

supra 

(63) Miscellaneous 291-2t»9 

—Under C. P. Code 

See cases utider Ss. 2, 47, 96 to 112 and 0 21 
and Ors. 41 to 45 
See Also under Practice-Appeal 
—Under Other Acts 
See also cases under : — 

( 1 ) Reg V of 1812 B. 26 
( 2 ) Reg VIII of 1819 S. 6 
( 3 ) Act XL of 1858 S. 28 
( 4 ) Act X of 1859 S. 25, 23, 28 
( 5 ) Act XXVII of 1860 Ss. 6 and 9 
( 6 ) Act IX of 1861 
( 7 ) Stamp Act 1862 Ss. 17. 3, 5 
( 8 ) Act XIV of 1863 Ss. 27, ia.8 
( 9 ) Succession Act 1865 Ss, 50. 20 L 
69, 57‘ 65 

(10 ) Registration Act 1866 Ss. 31, 82: 

84. 153, 53. 55, 52 
(11) ActVIT of 1868 

ActXXrriof 1H68, B. It 
( 12 ) Act IV of 1869 Ss. 16, S, 26, 37 
( 13 ) Act X of 1870 Ss. .39, 7, 12, 16. 28. 
S. II Art. 11 

( 14 ) Act VI of 1871 S. 22 
( 15 ) Ben. Reg. IT of 1872 S. 5 
( 10 ) U P Act XVII of 1876 S.s. 70, 71, 
74, 75, 3. 

( 17 ) Act XlIC of 1879 S. 18, 3. 

( 18 ) Act VII of 1880 Ss. 5, 7. 9, Kb 
( 19 ) IT F Act XIX of 1873 Ss. IKl 
114, 115, 131, 132, 189,93, 181. 189. 
( 20 ) Transfer of Property Act 1882 
Ss, 93, 67,96, 97, 26, liliK 214, Bill 
( 21 ) U P Act XXII of 1886 Bs.'54, 138 
( 22 ) U P Act XII of 1881 Ss. 128 (a). 
140, 93, 95, 189* 

( 23 ) Pun Act XVIII of 1884 S, 40, 
39,3,40. . 

, ’ ■ ( 24 ) Provincial Small cause courts Act 

1887, Ss, 27, 8, 11, Art 31, 35, 13, 
36, 21. 

( 25 ) Act VII of 1889, 19. 

( 26 ) 'Guardians. And Words Act Bs. 7 
(3) 8 (a), 35, 36, 37, 47. 

' ( 27 .) Punjab Act XX., of 1891,. S, 2. .(2). 

( 28 ) U P Act III of 1901 Ss* 111, 112,. 
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(29 .) U P : Act II of 1901 S«., 117, 
175,177. 

( 30 ) Prov. Insolvency Act 1907 S. 
46 (4). 

( 31 ) Registration Act Ss. 72-74. 

( 32 ) Act I of 1894 S. 18, S. 54. 

■ ( 33 ) Punjab Court Act 1899. 

{{) Abandonment, of plea 

1 — Plea involving questions of fact (e, 

; ,g. question of legal necessity for an aliena- 
tion) if abandoned in the lower Court by 
admission, cannot be raised in appeal. A 
I R 1931 Nag. 147=14 N L J 84=Ind Rul 

(1931) Nag. 118=133 I C 390. 

(2) Abatement of appeal 

See also C P C 0 22 

2— -0. 22 does not apply where a party 
dies before an appeal is filed 26 S L R 362 

3 — Abatement rules of C P C do not 
■apply. Where the respondenent dies before 
filing the appeal. But delay in applying for 

• his legal representative to be brought on 
record may be excused, especially where the 
deceased respondent is the sole respondent 
1932 P C L 434=33 P L B 116=138 I C 277 
=I R 1932 L 469=A I R 1932 L 305=A L R 

1932 L 434 

4 — 0 22 C P C does not apply in case 
‘ of death of party between hearing of appeal 
. and pronouncing of judgement 1932 A 

L J 1069 

5 — Dismissal of an ejectment suit by 

• certain cosharer-tenants against another 
cosharer - Appeal by plffs. — Death of one of 
the plffs, pending the appeal and his legal 
representative, was not brouht on record— 
Dismissal of appeal on merits-Second appeal 
by remaining plff. against the dismissal lies; 

- there is no abatement 26 S L R 362= A I R 

1932 S 220 A L R 1932 S 298 

6— Trial Courts decision is the oi'>era 
' five decision in c<ase of abatement of apeal 

1932 A L J 615 

7— Appeal against dismissal of a suit 
for partition between two branches only 

- of a joint Hindu family does not abate in 

- to to merely by reason of a junior member 
of plff. branch dying pending the appeal and 
•his 'legal representative having not been 
-brought on record within time allowed 
13 L 483=33 P L R 842=A I R 1932 L 641 

- =A L R 1932 L 796 (Civ)=l932 P C L 796(Civ) 

8;— Appeal which abates against one of 
the joint decree-holders abates a$ 2 :ainst all 
35 L W 105=A I R 19.32 M 212=137“ I C 819 
; =I R 1932 M 368=1932 M W N 152= A L R 

1932 M 227 

9 — Where, therefore, in a suit brought 
by the owners of a firm in their individual 
names a decree was passed in fovour of the 
^lantiffs and pending the appeal by the de- ^ 


APPEAL 

(2) Abatement of appeal (Conttl) 
fendants therefrom one of the plaintiffs 
died and his legal representatives were not 
brought on record in time and there was 
no evidence to show what the rights of 
the plaintiffs were inter se, held that the 
entire appeal abated. 19.32 A L J 219=135 
I C 245=1 R 1932 A C)9=A L R 1932 A 171 

10— Similarly, appeal by plff. against 
decree for mesne profits against several defts; 
some of the def ts. dying and their legal repe- 
sentatives not brought on record; entire appe- 
al abates, 11 P 538=13 P L T 711=140 I C300 
=T R 1932 P 316=A I R 1932 P 327=A L R 

1932 P 751 

11 — So also, entire appeal abates on 
death of one of the mortgagee-respondents 
without bringing his legal representative on 
record, where the shares of the co-moiffgagees 
are not definite. (1932) P C L 49 (Civ)=33 P 

L R 38=A L R 1932 L 49 
^ 12 — If the appeal can proceed without 

bringing the legal representative of the dece- 
ased respondent, it abates against that res- 
pondent only, but if the appeal cannot so 
I proceed, it abates as a whole.. The test is 
I ^yhether, in the event of the appeal being 
allowed against the remaining respondents, 
there would or would not be two contra- 
dictory decrees in the same litigation with 
regard to the same subjectmatter. 1932 P G 
L 49 (50) (Civ)=33 P L R 38=A L R 1932 L 49 

13 — If the subject-matter be insepara- 

' ble and indivisable as respects various res-- 
pondents, and if coiitractory decrees would 
have to be passed, entire appeal abates on 
death or one of the resi)ondents whose legal 
representative is not brought on record. K3 
Lah 70 (85-6)=A I R 1932 L 281=137 I C 820 
=T R 1932 L 379=A L R 1932 L 390 (Civ) 
= 1932 PC L 390 (Civ) 

14 — Plaintiffs, tenants, sued, under S. 
104-H of the Bengal Tenancy Act’ for the 
correction of an entry in the Record of 
Rights as their status and for a declara- 
tion that the rent settled was illegal. The 
trial Court dismissed the suit and the plain- 
tiffs i^referred an appeal. Pending the app- 
eal some of the plaintiffs died and the api^eul 
was allowed to abate as regards them. Held,^ 
that the entire appeal did not abate thereby, 
because the causes of action were seperate and 
It was compstant to one of the tenants to 
in&tiute a suit of the kind which is now the 
subject-matter of the appeal. 58 0 1341=1 R 
1932 C 157=135 1 0 797=A IR 1932 C 134 

=A L R 1932 C 99 
■ 15— Appeal by creditors, against dis- 
missal of their application for adjudication* 
abates on death of the, debtor, pending fhe 
appeal, and the debtor’s sons cannot foe im- 
pleaded as his representative; S. 17 ot' Pro 
Ins. Act not applying to such a case. 13 Lah. 
396=135 I C 196=32 P L R 809=1 R 1932 L 68r 
=A I RI932 LI21 (I) 
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(2) Abatement of appeal {Could) 

10_-Abatement of representative 
appeal See c p c o 1 r. 8 

20-Legal representative of a respondent, 
against whom appeal has abated, wishing 
to be brought on record, must apply under 
C P C 0 22 r. 4, but he need not apply 
for setting aside the abatement. L W 
109=139 I C 574 (1)=:A I E 1932 M 527=1 
E 1932 M 755 (1)=A L R 1932 M 1296. 


17 — Eeversioner of a minor’s father, 
whose application ^ for appointment ^ as 
guardian was dismissed, appealed against 
the dismissal-His death during pendency of 
the appeal- Abatement. 39 1 C 379= 1 8 p L R 1917. 


(3) Additional Evidence. 


See also C P C S. 107 and 0 41, r. 27 
and riv 23 & 25. 

18— Additional evidence can be 
admitted only when the Court requires it, 
not when a party applies for it. The Court 
must record reasons and the power should 
be exercised very sparingly. Party cannot 
be allowed to patch up weak i)arts in appeal. 
A;I E 1931 P C 136 (1931) A L J 458=53 
C li J 390=33 Bom L E 988=35 C W 'N 841= 
Ind Bui (1931) P C 197=(19B1) M W IST 7BB= 
34 L W 175=53 A 190=61 M L J 665=132 I 

C 613 (PC). 

19— Fresh evidence will not be allowed 
on the ground that it was discovered after 
the filing of the appeal. 9 M L T 323=1911 

M. w :N' i:36=9 I C 25 1. 

20— The] legitimate occasion for the 

admission of additional evidence by an 
appellate Court arises, when, on examining 
the evidence as it stands, some inherent 
•defect becomes apparent. C 332 


(4) Addition of Parties in appeal 


See C P Code 0. 41, r. 20. 


(5) Admiralty Case. 

21— dn Admiralty case, conclusions oi 
jfact of Trial ■ J udge must be accepted 
20 C W N 1022=31 M L J 159=4 L W 176: 
1 M W ]Sr 446=35 I C 193=A IR 1916 PC 73 


(6) Admission of AppeaL 
^ See 0 F Code 0 47, r. 4 


APPEAL (CoHtd) 

(7) Admission of document in appeal. 

22— A docunieut to impeach witnesses 
cannot be admitted in appeal when 
opportunity is giveii to witnesses to explain. 

41 I A 76=1 0 L J 57=12 A L J 125=26 M 
L J 153=1914 M W N 137=16 O C 
C L J 165=18 C W N 521=22 I C 103=16 
Bom L E 141=15 M L T 125=36* A 93 P C. 


(8) Adverse finding in a favourable decree, 
appeal against. 

See also 0 P Code S. 11 — Heard and 
finally decided — Adverse Finding. 

23— Where a decree is favoura’lde to a 

party but a finding in it is tulverse 
that party, no appeal lies against siicli 
finding. 17 M L T85=2M C 991. 

24— Party not entitled to appeal wheii 
decree in his favour — Finding upon un- 
necessary issue, 9 I C 1030=120 F L R 

1911=101 P W R I9II. 

25 — Party not entitled to appeal wluiu; 
decree in his favour. 120 F L R 1911=9 I 

01030=101 P W R I9IR 


(9) Amendment 


See also C P Code Ss, 151, and 152. 

26 — On amendment of a decree an app*- 
eal lies from amended decree alone even if 
it challenges original decree A- 1 E 1931 
Cal 578=35 C W N 251=Ind Eul (1931) Cal 

099=133 I C 571. 

27— Limitation begins to run afresh, ir. 
case of amendetl decree, only as regaid>- 
the parties affected by tlie amendment. 78 

I C 525= A I R 1924 C 898- 

28— Plff will be allowed to claim equi- 
table relief even in appeal ami have his. 
pleadings treated as amended, if necessary, 
where the deft, is obviously at default. 82 

I 0 904=A I E 1925 C 434. 

29— Amendment can be allowed in 
appeal where the pill omitted to seek 
amendment in lower Court due to bona 
fide mistake. AIR 1924 Pat 310=76 I C 

347=2 Pat 919=5 P L T Il5, 

30 — Order amending decree is md 
appealable. A I E 1923 L 147 (2)=73 I C 679. 

(10) Appellate Jurisdiction, 31-32 

31 — Hearing on^ preliminary question 
whether an appeal lies is an exercise of 
jurisdiction by appellate Court just as muck 
as a hearing on merits, 11 P 187 (226)= A Hi 
1931 P 306=12 P L T 915=133 I C fekA L 

R 1932 P i (E B). 

32*r*Order in an incompetent appeal 
preferred to proper appellate Court is an 
order of appellate Court though in fact no 
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<"10) Appellate Jurisdiction (CWcL) 

appeal lay. 11 P 187 (219)=A I P 1931 P 
300=12 P^L T 915=133 I C 753= A L R 1932 

P I (E B). 


(H) Arbitration Award* Appeal against. 


See (1) Arbitration 

(2) C P C s. 104 and Sch IT, para 16. 
33—Whetlier appeal lies against decree 
based on award see, 19 1 C 405. 


(!2-a) Burden of Proof- 


See Onus infra. 

(12-b) Compromise Decree. 

34— Compromise between some of tlie 
j>arties to a partition suit— Appeal by per- 
:i;on not parties to the compromise, compe- 
tency of see. 27 I C 242. 


(13) Connected Cases. 


85— One appeal does not lie where cases 
are governed by c ne judgment but not 
consolidated. 15 C W N 994=10 I C 415. 

36 — Where suits were connected, but 

an appeal was filed only in one, and' the 
findings in the suits were conflicting, ^ it 
was held that the Judge could deal “with 
the appeal before him and go into ^stich 
matters as were necessary for the decision 
of the appeal. 56 I C 282. 

37— Cases governed by one judgment 
but not consolidated — Held, that there 
should be as many appeals as there were 
original casCs, and not one consolidated 
appeal against all the orders. 15 C W X 

994=10 I C 415. 


(14) Consent Decree. 


38 — Appeal from consent decree is not 
maintainable. 37 C W 134=9 0 W N 
929=139 I C 545=36 L W 631=A i R 1932 P 

C 251 (P C). 

See C P Code s. 115 
See Practice 


(15) Conversion of appeal into revision. 39. 


30 — Converting into revision — Power of 
Court — Punj. Courts Act s. 70 ( 1 ) (b). 44 

P L R 1914. 

See also 129 P L R 1914. 


(16) Costs- 


See Also under C P C s. 35 
See Also under Letters Patent cl. 15 

40—^0 appeal lies against an order for 
costs unless question of principle is invol- 
ved. 56 I C 334=47 C 67. 

h. ( 1 ) \3 


J94- 

APPEAL (Coiihh) 

(16) Costs. 

41 — An order of costs is appealable • 
only when a question of principle is invol- 
ved or w^here the Court has not exercised ' 
proper discretion or where the Court has ■ 
misapx>rehended a fact or law. A 3 K 1930 - 

L 234=114 I C 710.. 

42 — Second apx>eal lies where the first - 
Appellate Court interferes with the Lower • 
Court’s order as to costs. 25 0 C 385=16 

O L J 20=A I li 1923 O 155=73 I C 222. , 

43 — Trial Court dismissing suit witli 
costs to deft. Appellate Court holding suit 
not maintainable but another deft, substi-- 
tnted — Costs not awarded — the first deft., 
can appeal against the latter portion of the 
order. 34 C' L J 475=66 I C 903=A I R 1921; 

C 156.. 

44— An order as to costs is not ’a’ 
‘^Judgment” and is not appealable as such,. 

26 M L J 356 
See also IT M L J 569 

45— Where a decree is final there can.*, 
be no appeal against its direction as to- 
costs. 2 N L R 49 


(17) Court— fees. 


46 — Where a memo of appeal is reject eel’ 
on the ground of nonpayment of deficient 
cornet fee a fresh memo, with proper court, 
fee is permissible. 59 C 388=A I E 1932 G 

482=138 I C 643=1 R 1932 C 483. 

47— Eeceiving of appeal in a case 
where insufficiency of court — fee appears , 
on the face of the memo is without ■ 
jurisdiction. The proper procedure in such: . 
a case is to return the memo to the party 
pieseiiting it. 59 0 388=A I E 1932 G 482= 

138 I C 643=1 R 1932 C 483,. 

48 — Court-fee — Mortgage Suit — Decree 

declaring priority in respect of another 
mortgage — Appeal to get rid of priority — 
Yaluation. 3 Pat L J 323. 

49— As to appeal against order rejecting, 
plaint for non-pavment of additional court 
fee See-SOP E 1§14=167 P W E 1914=26.5 

P L E 1914=25 I C 565. 

50— appeal against a i)ortion of^ a 
dercree — Payment of court-fee on portion 
of decree appealed against — Basis of the 
whole decree, if can be questioned. 38 Mad- 

18=16 I C8T7. 

51 — N'o appeal lies to the High Court 
from an order of a District Judge rejecting 
a memorandum of appeal on the ground 
that the deficiency of stamp for the- 
memorandum was not imt iu within the^ 
time allowed. There was no decree made- 
at all in the lower appellate^ Court, the 
appeal not having been admitted in the 
register of appeals thereof. AWN 1883, 255. 
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((7) Court— fees (Conkl) 

52-~Redeniption suit- court-fees See 

30 1 0 322=2 0 L J 257. 


(18) Cross- Appeal. 


See Objections by Respondent mfta, 


(19) Decree, Preliminary and tlnal. 


See also cases under CPC Ss. 2, 
% and 97. 

53 — Appeal against final decree is not 
necessary where a preliminary decree is set 
aside on appeal, 27 P L R 180=93 I C 851= 
:< , A I R 1926 I 534. 

*;5‘4-_Secod appeal from preliminary decree 
does not lie if no first appeal from final 
decree is filed. 71 I C 290=A I R 1924 C 543. 

55— -A refusal to set aside an exparte 
preliminary decree is not appealable 29 C 

W N 640=A I R 1925 C 790=90 I C 380. 

56— Appeal from preliminary decree 
after passing of final decree, is main- 
tainable. 37 Mad 455=22 M L J 217=14 I C 
.394=11 M L T 69=(1912; M W 117. See 
to the same eifect 10 A L d 19=34 A 493= 
161 C 157 and See also 13 I C 134=34 A 

186=9 A LJ 19. 

57 — Where in a partition suit appeal 

preferred from preliminary decree, the 

'iihal decree which was based upon the pre- 
'liminary decree ceases to exist as soon the 
preliminary decree is modified by the 
■appellate Court. 16 0 C 226=21 1 C 570. 

58— Preliminary decree declaring 
j)laiiitiff entitled to amount of his claim- 
Subsequent passing of final decree- Appeal 
against preliminary decree after passing of 
final -decree (1915) M W N 140=16 \ C 380. 

58 (a)— Appeal lievS against a preliminary 
mortgage decree directing commissioner to 
'take accounts and embodying certain 
conclusions. A L R 1933 C 65=56 C L J 
221=A I R 1933 C 316. 


(20) Default of appearance. 


59— Respondents not appearing at first 
Jiearing— Subsequent appearance, if allowed, 

24 I C 1007. 

60— Effect of dismissal of an appeal 

for default is as if no appeal had been 
preferred and the findings of a trial Court 
are res judicata. A i R 1931 Sind 170. 


(21) Delay in Fifing 


APPF.AL (CohUL) 

(22) Dismissal of Appeal 

See als<^ Default of Appearance 

61 — As to distinction lie t ween <lecro.o 

in summary dismissal of appeal under < ’ P 
C 0 41 r. 11 and dismissal after hearing the 
parties see H Fat 469 

62 — Decree in the case in case of <!is- 
missal of appeal is at)pel late <lecrcc. K15 I 

8.58=1 R 1932 R 74=A I R 1932 ft 54 

63— As to the nature tif:ap}>He:itioii for 
i*estoration of the appeal which is dismssed 
for default in pavnient of paper book cohts 

see 36 (J # N 246= A I ft 1932 C 641 

(■>4 — Where one Bench admits the a} 
and the final hearing takes ida(^c before an- 
other Bench, the latter is boufol by the order 
of dismissal tinder B, 421, A L R 1933 F 10.6 


(23) Estoppel 

65 — Where parties agree to the decisio!i 
of the Board on appeal as to the validity of 
an award, neither of them can raisci objec- 
ctioii to jurisdiction. AT R 1922 P (■ 374 
=3 M L T 19=44 M h J 758=192:^ Xi 
W 372=49 I A 360=18 h W 5:17=76 1 P 
777=27 G W N 660=37 G L J :‘>:16=50 G I (LM b 
d»5 (a)— Where one party dms not nm?pr, 
the oifer of the other vrirty to be bound 
by the decision of the trial (.>)nrt, flu* 
other party is not estopped from cxerdsifig 
his right of appeal 75 .1 G 61 9= A I R 1923 

-- AMI 


(24) Evidence 


66 — Document not j)rovcd ^ or accepted 

by trial Court cannot be relied ui-hui in 
appeal 16 R D 181=13 L R 88 (Rev) 

67— Irregular admission of secomhu.‘y 
evidence without objection by first Conn— - 
Olijection not allowed on appeal 26 I C 939 

68 — Olqectioii to admis.siljility of evi- 
dence cannot be taken in appeal, 31 I C 

= 184 P W ft 1915 


(25) Execution Proceedings 


Bee Also cases under CPC Bs. 2 and 
47 and D 21 


(26) Exparte Judgment 


; (68) a— Exppte award not set aside under 
: 0. 9. r. 13 Civil P, C- Appeal agaiiist order 
; not competent A L R 1933 C 21=59 C 1057 

1 „ — — 

i •, ■ . (27) Findlof of 'Facts. 


I ^ — 69— Appellate Court ought not to 

i lightly upset a finding of fact based on 


See Lmt. Act S. 5 
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(27) Finding of Facts (CoiikL) 

evideuce. 55 M 385=62 M L J 103= AIR 
1932 M 167=135 I C 585=1931 M W N 1253. 
=34 L W 849=1 R 1932 M 109= A L R 1932 

M 157. 

— 70-Findiiig of fact of trial Judge 
seeing witnesses in the box and in a posi- 
tion to note their demeanour will not be 
interfered with by Appellate Court unless 
strong grounds are made out for so doing. 
33 Or L J 900=1932 Or C 587=140 I C 23= 
I R 1932 S 170= A I R 1932 S 143. 

— 71- Where the testimony of parties 
is conflicting, the appellate Court should 
i\ot- reverse the finding of the lower Court 
unless there is a sufficient ground for so 
doing. 28 L W 737=A I R 1928 P C 277= 

line 169 . 

— 72-Where the judgment of the lower 
Court IS shown to be wrong then it should 
be reversed on appeal, but not if the appell- 
ant merely shows the possibility of judg- 
ment on either the one side or the other 
being wrens'. 5 P L T Sup. 1=93 I C 454= 
AIR 1925^ Pat 68 See also 13 0 L J 167= 

91 1C 1014. 

— 73-Appellate Court can judge upon 
questions of fact which do not depend on 
witiiesse’s demeanour and manner in the 
box. 91 I C 705= A I R 1926 C 643. 

— 74- Appellate Court must form its own 
conclusion on the evidence, but must also 
respect the trial Judge’s opinion. 33 C L 
J 34=59 I C 814=A I R 1921 C 677=24 C 
W N 860=47 C 1043. 

— 75-Ax)pellate Court must give proper 
weight to the opinion of the trial Judge as 
to demeanour, intelligence etc, of the wit- 
nesses ill box before him on pure questions 
of fact. A I R 1923 P C 62=45 M L J 242 
=18 L W 148=1923 M W N 580=84 I C 

696 P C. 

— 76- Appellate Court must give proper 
weight to the trial Court’s verdict where 
the only question is which set of witnesses 
is to be believed. AIR 1931 Oudh 256=8 
O W K 131=L R 12 A (0) 67=15 R D 80= 
Ind Rul (1931) Oudh 292=132 I C 532 See 
to the same etfect, 39 B 386; and AIR 
1925 S. 35=18 SLR 55=78 I C 534. 

— 77-^rhe appellate Court should be 
slow to dijffer from the opinion of the trial 
Judge as regards the value of testimony 
of the witnesses unless there are good 
grounds for it. 9 0 W K 145 (151)=139 I 
C 740=33 Cr L J 932=1 R 1932 0 390. 

— 78-The Privy Cauncil will attach 
greater weight to appellate Court’s opinion 
m case of conflict betw'een tiial Judge and 
appellate Court as to credibility of a wit- 
ness c-xa.miued on commission. 62 M L J 
320=A I R 1932 P C 13=36 C W N 137=8 
O W 3S^ 1378=35 L W 118=59 I A 1=136 I , C 


APPEAL (Oonfd) 

(27) Finding of Facts (Conkl) 

385=6 Luck 556=1932 A L J 663=1 R 1932: 

P C 81=A L R 1932 P C 7 (P. C.). 

— 79-Fiudings of fact of the iow^m* 
Court cannot be challeiiged—Appellaiit 
must show that deductions by the trial 
Judge from those facts are wmong. 27 C W 
N 231=80 I C 485=A I R 1923^ C 182=50^ 

C 399. 

— 80-Appeilate Court must not give 
great weight to the decision of the first 
Court where such decision is based on the 
statement of witness wffiose credibility is. 
not impeached and is not supported. A I R 

1917 P C 214. 

— 81 — Where credibility of a witness is 
in question inference from facts by trial 
is not necessarily binding. A I R 1921 P C 

221 . 

— 81(a)-So me of the principal witnesses 
examined on commission — Finding of fact 
is not necessarily binding. A I R 1925. S 16- 

— 82-Inferenco from fact is a question- 
of law 16 M L W 473=43 M L J 556=1922- 
M W N 639=71 I C 330=A 1 R 1923 M 54. 

— 83-Finding as to the resonable rate 
of interest is a finding of fact and one- 
within discretion of trial Court. 69 1 C 
758=A I R 1922 A 335, 

— 84-Iaterp retatioii of deed is not a 
question *of fact and may be raised in 
appeal. 11 L B R 356=1 Bur L J 117=A F 
R 1923 R 61=68 I C 887. 

— 85- Appellate Court cannot go into- 
question of faefc. 1922 Pat 363=4 P L T 
367=1 Pat L R 55=69 I C 613=A I R 1923. 

Pat 20=2 Pat 243.. 

-86- A party not raising a question of ‘ 
fact ill the trial Court cannot raise it at a 
subsequent stage. 68 I C 972=1923 L 98. 

— 87-Appellant questions a finding of 
fact at his own risk. 48 I C 225=1918 P O 
10=21 O C 104=5 0 L J 440.. 


(28) Forum of Appeal 


See Also cases under : — 


(1) 

Act 

XL of 

1858 S. 

28. 




h) 

Act 

X of 1859 Ss, 

209, 153, 

77, 

26, 

28, ; 

160, 229 

119. 





(3) 

Act 

IX of 

1861 S. 

1. 




(4> 

Act 

VI of 

1862 S. 

9. 




(5) 

Act 

XXI of 1863 ^ 

27. 




(6) 

Act 

XXVI 

of 1867 

S. B. 

art 

11. 


(7) 

Act 

VII oi 

: 1870 S 

'. 7 cl. 

9. 

17, 

7: 

cl. 4, 

. 11. 







(8) Act VI of 1871 S. 22. 

(9) . Act III of 1873 S. 13, 

10) Punjab Courts Act 1884 S. 39,40. 

11) 'Act VII of 1887 S 8. 

(12) Oudh Civ Courts Act S. 18. 
,~:88-Forum of appeal is determined by 
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(28) Foroni of Appeal (CoM.) 

iiie amount ascei'taiued by the trial Court 
to be due to A I E VM L 725-1 R 

11)30 L 378=-n P L B 258=122 I C 730=11 
Lah 359. See to the same effect A I R 
1928 L 157=29 P L R 320=110 I C 031= 

9 L 23. 

— S9“Vaiue oi; the oidginal suit fixes 
■ the jurisdiction throughout the subsequent 
• litigation in its several stages. 53 M L J 
' {)37=10C I C 610=A I R 1927 M 977=39 M 
L T 417=26 L W 639=1927 M W N 803= 

50 M 85L 

— 90-Porum : depends upon the claim 
/made and not decision thereon. 72 I C 
389 (1)=A I R (923 L 284. 

—■91-Trial Court’s value determines 
forum in case of acceptance by plff. of 
Talue fixed by trial Court. 6 Luck 42G=A 
IR 1931 0 58=130 I C 339. 

— 92 -Where the trial Court found the 
value of the suit to be higher than that 
'fixed iu-»the plaint and called on the plain- 
tiff to make good the deficiency in the 
court- fee and the plaintiff made good the de- 
ficiency only in order to prevent the rejec- 
tion of the plaint and pi^ef erred au appeal 
■contending that the plaint valuation ought 
to have been accepted by the Court below, 
held that the plaxtitiff could not be treated 
ns having accepted the valuation of the 
trial Court 0 Luck 42G=A I R 1931 O 58 

= 130 I C 339. 

— 93-The value of the suit for purposes 
■of appeal, is the amount at which the claim 
is stated in the plaint Interest accrued 
pendente lite should not be added. A I R 
1931 Cal 159=52 C L J 589=Ind Rui (1931) 
Cal 396=58 G 829=130 I C 876. 

94— ^Forum is determined by the value 
assigned by the plaintiff in his plaint uii- 

'iess it appears that, either purposely or 
through gross negligence, the true value of 
the suit has been altogether misrepresented 
in the plaint or the plaintiff has accepted 
the valuation fixed by the Court below. ‘ 
6 Luck 426=A I R 1931 0 58=130 I C 339. 

95— Valuation by plff' is not conclusive 
where there is a deliberate over or under 
valuation with a view to suit being tried ^ 
or appeal heard by a different Court or | 
where the plff acts recklessly. I R 1931 0 i 
147=7 OWN 1188= A I R 1931 0 68=130 ' 

1 C 339. j 

96— The value of the suit which deter- | 
mines forum of the appeal, is the real 
value of the subjeeij matter, and not the 
value which might have been, through error 
■ivid caprice, stated the plaintiff. 14 C 

L J 159=11 1 C 228. 

97 — Where plaintiff sues for an ascer- 
tained sum, the defendant denies liability 
in to to the^ Court finds defendant liable 
■and directs issuing of commission to ascer- * 


APPEAL (Confd) 

(28) Forum of Appeal (Coutd) 

tain amount due and the defendant appeals 
denying his liability in into he is bound to 
value appeal according io plainiitfs valua- 
tion of the plaint, A I R 199>1 Pai, :i3r> 
=Ind Rul (1931) Pat 365=10 Pat 

I C 355. 

—98— Value of the subject-maf Uu* sliall 
be deemed to be the value put upon it o!i 
amendment. 2 IJ PLR (A) ;d6=I8 A L J 

741=57 I C 134, 

99— The ]>rice, found by the trial Court, 
to be paid by the pro-emptor decides Ihe 
forum of a]>peaL A I R 1928 L J 170=: 111 
I C 129=10 L L J 277. 

IIX)— Where the suit was worth loss than 
Rs. 5000 but the decretal amount exceeded 
that sum owing to addition of interest 
Held, appeal lies to the Dist Jud^e. A 1 
R 1931 0 159=52 C L d 589=1 R 1931 C 
396=130 I C 876. 

101 — Where the suit was worth ies-s 
than Rs. 50%), l.)Ut the value c^xc.*eede<i 
owing to the decretal amount of mesnti 
profits Held, the value of the suit must f o 
taken to exceed Rs. 5000. A I R 1927 i' 

616=45 C L J 462=103 I C 619. 
See :also to the same effect A I R 
1920 C 378=42 C L J 267=91 I C 9. 

102 — Valuation cannot be ])ased on the 
assumption that a ground not taken in 
memo, of appeal, l)ut which the iippellmit 
proposes to take iii argument, is likely to 
lie successful. I R 1931 Pat 29= A I li 

1930 Pat 605=128 I C 795=11 P L T 629. 

103— Execution of decree for over 
Rs. 5000 — Appeal lies to High Court. 85 
P L R 1918=86 P W R 1918=44 F E 1919 

=46 I C 584, 

104 — Suit for more than Rs. 5000 — 
Decree by High Court in finst a]>pC'al— 
Appeal from order in execution lies to 
High Court. 35 C L J 106=68 I C 575=A 

I^E 1922 C 247. 

105 — Valuation— Pre-emption suit see 
26 P E 1914=152 F L R/19i9=23 I C fOS. 

106 — Sale proclamation is not the vrdua* 
tiou for the purposes of appeal. 16» 6’ W 

N 970=17 I C 88. 


(30) Insolvency. 


See also Prov. Insol v. Act Ss* ,‘1, 15, 
16 (2), 36, 43, 46. 

107 — Apx^ellaut becoming insolvent 
during pending of appeal, the orily person 
who can continue the appeal is the Receiver 
18 I C 922=24 M L J 231, 13 M L T 211, 
(1913) M W N 172* 


(31) Interlocutory OrJer* 


108— Where final decree is made and no 
appeal is preferred therefrom the questi >n 
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(31) Interlocutory Order (Conttl) 

whether appeal lies from intei'locutory 
order is undecided. C W N 816=A I E 
1932 C 783^139 I C 123. 

109 — No appeal lies from au interlocutory 
-order admittincr or excluding a document 

49P W E 1913=18 tC 309. 

110 — From inteidocutory order- Disallow- 
;a‘ice of-that fresh attachment, necessary-No 
-appeal. 34 All 530^10 A L J 5G=15 I C 50.- 


(32 -a) Judgment 


111 — Where a Subordinate should have 
considered each case separately, but in fact 
considered them en block it was held that 
the appeals were not properly dealt with 
A I E 1924 Pat 245=78 I C 593=1923 P H 

eC 339. 

112 — An appellate judgment is coram 
non judice where no appeal lies and must 
be set aside. A I E 193i Lah 344 il)=Ind 
Eul (1931) Lah 91G=12'Lah 602=134 I C 292= 

32 P L R 863 


(32-b) Law. governing Appeal. 


See Eight of xippeal bfjra. 


(33) Limitation. 


See xllso Cases under:— 

Limitation Act Ss. 3, 4. 5, 12, 14, 29 

(1), and art 182. 

113 — On fresh ground being raised with 
Court’s permission, the plea of limitation 
<i.‘aa be raised at any time before decision. 
■25 A L J 591=102 I C 1=A I E 1927 A 

589=49 A 809. 

114 — A Judge can receive an appeal on 
the last day of limitation after Court 
hours if there wrs sufficient cause for not 
liresenting it within Court hours. A I E ! 
193,1 Lah 671=32 P L E 417=Ind Eul ! 
(1931) Lah 778=133 I C 442. Sec to the same 

■ ^-tfect, 45 A 727. ! 


(34) Letters Patent appeal under 


See cases under : — 

(1) Letters I^atent (Calcutta) cL 15 I 

(2) Letters Patent (Madras) cl. 15 1 

(3) Letters Patent (Bombay) cL 12 I 

(4) Letters Patent (N. W. P.) S. 10 ^ 

115 -The Letters Patent Bench dismissed 
The plaintilfs suit on the sole ground that 
the plaintiffs were out of possession at the 
•date of the institution of the suit and that 


I (34) Letters Patent appe! under (Conicl) 

j therefore they were not entitled to main- 
I tain a suit for declaration of title. The 
! result of that decision is that other deci- 
I sions ill the case in the High Court and 
I Court below, throughout the litigation, 
i were wiped out and the ultimate ground 
I on which the plaintiffs suit stood dismissed 
; wuis the ground on which the judgment of 
I the Letters Patent appeal procceeded 1931 
; A L J 1098=16 E D 120=13 L E 24 (Eev) 
' =135 I C 555=1 E 1932 A 91=A I E 1932 
A 134=A L R 1932 A 135. 


(35) Minor 


' 116— In case of a minor the proper 
; person to prefer ai^peal on his behalf 
J is his next friend, because the latter’s 
. appointment continues for the whole lis. 

A I E 1931 Lah. 635=32 P L E 460=IncI 
; Eul (1931) Lah. 781 

i 117 — Filing of appeal on behalf of a 

minor by j^erson other than gu median for 
' suit is only an irregularitj^ Objection on 
that ground if not taken in apx)eal cannot 
be taken in second appeal. 16 R D 553 


(36) Nature and effect of appeal 


; 118 — Appeal is merely a continuation of 

j the suit. 24 C L J 514=36 I C 641 

i 118 (a) — Where an appeal lies the finality 

i of the decree is quaiifief^. Consequently 
were pending an appeal a suit is instituted, 
i on the same cause of action and betw^een 
I the same parties the proper course for the- 
! Court of the second action is to adjourn 
; the action x)endiiig the decision of the 
: appeal in the first action. A IE 1931 P C 
263=(1931) A L J 833=61 ML J 420=34 
L W 565=36 C W N l=Ind Eul (1931) P C 
283=134 I C 331 (P C) 


(37) New Case 


119 — Appellant cannot set up fresh story 

different from that set up in grounds of 
appeal. 2 0 L J 371=30 I C 374 

120 — New Case not to be made in appeal 

19 C W N 772=29 I C 216 

121— Point newly raised for the first 
time in appeal not allowable Arms Act, 8s. 
19 and 20=33 P L E 1914=1 P W E 1914 cr, 

15 cr. L J 506=24 I C 594 


(38) New Plea 

122 — New plea cannot be raised A I E 
1924 C 467=39 C L J 140=82 I C 934=28 

CWN13L 
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(38) New Plea {Contd.) | 

12H-— Appeal Court will not entertain a i 
plea in argument for the first time A I II I 
1022 0 2ji()=25 0 C 189=9 0 L J 2:^/)= ; 

69 I C 730. i 

124- A point not raised in the trial Court i 
but which was raised in the first appeal i 
and not decided can be raised in second i 
appeal A I R 1931 Rang 314=135 I C 328 ; 

125- - Per sulaiman, A C J-If there were 
a real estoppel against the defendant which 
would prevent him from now pleading that 
the plaintiff should have gone t() the execu- 
tion department, when he himself got him 
sent to the regular side, I would allow the 
l>oint to be raised, because it would be an 
abuse of the process of the Court to permit 
the plaintiff being sent from xdllar to post 
I would not however, say that personal 
estoppel is a question of public policy 

Per Boys, J-— In 53 All 65 it is suggest- 
ed that a new point may be taken where 
it is a matter of public policy. The pre.sent 
I consider to be such a case and to come 
w'ithin that suggested rule. I 'would there- 
fore, have allowed the point to be taken. 
54 A 25 (33, 42)=A I R 1931 All 490=1931 
A L J 715 (P B).=36 I C 236 

126- Appellate Court will not go into 
an allegation of fact not made before trial 
Court 11 P 445(451)=13 P L T 719=A I R 
1932 P 261=1 E 1932 P 229=139 I C 397=A 

L R 1932 P 360 
' 127 — Question of fact which cannot be 
decided upon the record before the appellate 
Court cannot be raised in appeal. 7 Luck 
454=9 0 W K 60 (83)=I R 1932 0 205=137 
I C 102= A I R 1932 0 123=ALR 1932 0 217 

128— Ncnv point involving investigation 
of facts will not be allowed in appeal 1932 
P C L 951 (Civ)=33 P L R 514=A I R 

1932 L 444= A L R 1932 L 951 (Civ) 

129— Plea by tenant of existence of 
mutual, open and current account between 
parties disentitling landlord to sue for rent 
alone was not allowed in appeal for first 
time because investigation of facts 'was 
necessary. 1932 P C L 6 (Civ)=33 P L R 

323=A L R 1932 L 6 (Civ) 

130 — Though, as a rule, the api>ellate 
Court will be reluctant to investigate facts 
for the first time in appeal, there is nothing 
in law to prevent it from doing so when 
the interests of justice so require.. 11 P 

1932 P 2o9==A I R 1932 P 286=A L R 1932 

P 672, 

.131— Plea of invalidity of transfer 
-or property by undischarged insolvent 
■was allowed to be taken in appeal as the 
questioned the title 
or lie insolvent jiiid his competency 
to transfer, though the pcinfe was not 


APPEAL {Co7itd.) 

(38) New Plea (Co?d(h) 

specifically pleaded. The (piestion cuts at 
the root of the co!it:roversy and is allow- 
able in oppeaL 9 O W K 523)= 13?^ 1, C 808- 

=A I R 1932 0 244=1 E 1932 0 332.. 

— 132 — Estoppel against a }>arty can- 
not confer jurisdiction on a (hmrt when ^ it 
has none, and an api)ellate Court may fV-el 
it to be its duty to intervene if the absence 
of jurisdiction is patent on the re(tor<l. or- 
a new glai‘ing fact, e. g., the death <>{* a 
party which, nuliilies all proceedings against 
him, may for the first time be l.>rought, to 
the notice of the a}q>ellate Court whhtli it 
cannot ignore. 54 A 25 {33-4}= A 1 R 1931 
A 490=1931 A L d 715 (F B)=I34 I C 23fj. 

— 133 — Plea of jurisdiction can 1< 
raised in appeal where, facts are not in 
dispute 77 I C 795=A I R 1924 C 23:i=5(K 

C 948. 

— New plea — jurisdiction challenged — 
entcrtaiimbilitv of A L R 1933 A 2=1832 A 

■ L J 857. 

— 134— New points of law can be rai.'-ed 
if further evidence is not necessary A 
R 1924 Pat 446=5 P I. T 57<‘)=78 I C 8H9rL> 
Pat L E 5H=3 Pat 2 36 

— 135— New points of law involved itf 
, the pleadings can be i-aiscd in appeal A 
; R 1925 E 71=88 I C 167=2 E 495. 

I — 136— Although ; a party < an not 
; claim permission to raise a new point of 
' law, the Court itself is not precluded from 
■ deciding the case on such a new point. 54 
^ A 25=A I K 1931 A 490=193)1 A L ff 715 
(F B)=I34 I C 236. 

— 137— A pore quest ihm of law to ii. 
argued on admitted fuets and going to tia 
root of the case can be allowcil fo be rais- 
ed for the first tiim,- in ajipeal. 54 A i>5= A 

I E 1932 A 510, 

: . — 13 ,^ — plejt of ejectment, <*n the 

ground that properties l.-eing trust pro- 
perties a permanent lease was invalid, (-aio 
not be taken for tlie first time in appeal 
on failure of ejectment based on alleged 
, forfeiture for non-payment of rent. 88 I 
; C 392. 

— 139— Plea of advei'se possession, 
raised but not fought out. cartnot be raiscfi 
’ in appeal 28 C W N 46=81 1 C 29= A I i 

1924 C 245. 

-140-Plca contesting validity of notice 
cannot be raised for the liiv-t time in appeal 
. 1 Bur L J 87=70 I C 834= A I R 1923 E U. 

— 143 — Nor the plea of special limi- 
tation under B T Act 69 I C 194=1924 

C 463. 

j — Nor a new point reciufriiig" 

! evidence, 20 A'L J 92= A I E 1922 A 346= 

' 64 1C 952, 

— 142— An objeciion to admission of a., 
• document cannot be raised for the first time 
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in appeal. 63 I C 968 See to the same effect 
as to the copv of a document A I H 1922 
Pat 565r3 Pat L T 397=67 I C 628=1 Pat 606. 

—143 — Mixed question -of law and 
fact admitted in trial Court cannot be 
raised in appeal 1932 A L J 1081 =A I R 

1933 A 104. 

— 144—A plea of undue influence in 
])rocurii]g a mortgage-bond based upon 
■onerous and unconscionable natui'e of sti- 
pulation as to payment of compound inte- 
rest was not permitted to be raised in app- 
■eal for first time. 1932 P C L 73 (Civ)=A L 
R 1932 L 73 (Civ). 

— 145— Plea by deft of absence of 
cause of action against him is not permi- 
ssible where the point was not taken by 
him in his written statement and where, 
on the contrary, the suit was vigorously 
contested by him on the merits. 34 B L B, 
18=A I E 1932 B 442=1 E 1932 B 585=140 
I C 242= A L R 1932 B 770 

— 146 — Appeal from creditor’s petition 
for adjudication. Point as to absence of 
proof of the departure of the insolvent 
from his place of business with intent to 
■defeat or delay creditors cannot be raised 
in appeal. 136 I C 733=1 E 1932 L 269= 
193 2 P C L 871 (Civ)=33 P L E 151=A I 
E 1932 L 264= A L R 1932 L 871. 

— 147— Plea of res judicata will be 
allowed in appeal when all necessary mate- 
rials for decision of plea are on the record 
and the opposite party will not be prejudi- 
ced by the plea being allowed. 9 0 W N *1052. 

— 148 — New point involving radical 
change of case will not be allowed in appeal 
■e, g., case in trial court proceeding on foot 
•<)f a valid trust; and in appeal denying ex- 
istence of such trust. 59 C 586 (601)=36 C 
W N 193=137 I C 500=54 C L J 328=1 E 
1932 C 326=A IE 1932 C 356=A L R 1932 

C 748, 

— 149 — Objection as to non joinder 
nf parties cannot be raised for the first 

time in 2 N L R 45. 


(39) iNon-appealabie Orders. 

See also cases under C P C S 2 (2). 
— 150— Decision of Lower Appellate 
Court oil appeal from such order — Appeal 
to the High Court incompetent — Ee vision, 
proper remedy. 18 M L T 145=30 I C 380. 


(4!) Onus. 

151 — Appellant cannot succeed in his 
appeal unless he shows that the judgment 
dielow is manifestly wrong. 9 0 WN U7I. 
If all he can show is nicely balanced 


j APPEAL (Cojttd) 

; (4I)0nus (CWcl) 

; calulations which lead to equal possibility 
I of the judgment on either the one side or 
: the other being right, he has not succeeded. 

I 56 B 501=34 B L E 791= A I R1932 B 386= 
I E 1932 B 571=140 I 0 171=A L R 1932 

B 819, 

! 152 — The appellant must show the 

iudgment appealed against to be wrong. 
. AIR 1920 P C 132. 

153 — Cogent reasons for reversal^ of 
decree below are necessary. 137 1 C 301= 

33 P L E 41=1 R 1932 L 337. 

154 — Onus lies on the appellant to show 
that the judgment appealed against is 
wrong. Mere doubts as to the correctness 
of the decision do not justify its reversal 
1928 M W N 98=110 I C 21=A I R 1928 

M 489. 

See the same effect the following 
Cases-A I E 1926 0 522=96 I C 14; and 
1926 N 255=91 I C 1044: and 89 I C 703; 
and 28 C W N 131=39 C L J 140= A I E 
1924 C 467=82 I C 934; and A I E 1925 0 
224=80 I C 683; and A I E 1922 P C 39= 
20 A L J 22=42 M L J 253=35 C L J 116= 
26 C W N 322=3 P L T 311=24 Bom L E 
346=15 L W 417=30 M L T 234=1922 M W 
N 95=65 I C 305 P C. 


(42) Order directing Criminal Prosecution. 

155 — Appeal against order dismissing 
application requesting Judge to take action 
and send party to Criminal Court See 12-: 

A L J 684=25 I C 327, 


Order directing or refusing abatement 
of Suit, 

156- Order of abatement of suit is appeal- 
able as a decree though no formal decree 
has been drawn up. AIR 1931 Pat 353 
=10 Pat 471=Ind Eul (1931) Pat 415=133 

I C 767. 

157 — An apx^eal lies from an order under 
s 367, CPC for abatement of suit. 2 N L R 7 


Order disposing two different Cases. 

157 (a) — Separate appeals are necessary 
against an order disposing of two differenti 
cases. But the Court will allow the appeall- 
ant to rectify the error. 53 P L E 1921 
=56 I C 69 (2)=A I E 1921 L 346=1 L 368 
=78 P W R 1920. 


Order favourable, appeal against. 

157 (b)-”Where an appeal was filed against 
an order which was in appellant’s favour 
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Order favourable appeal against (Conid% | 

and not against liim and winch had already ; 
been set aside on review Held, the appeal ; 
must fail. 3 L L J 572=A I R 1921 L 39?, 
158— Order of restitution under s. 151 : 
0 P G is appealal^Ie if tlie Court passing 
tl\e order had Jurisdiction under s. 144 
C P C. 35 C W N 105=53 C L J 49=A I R 

1931 C 779. 

See to the same elfect A I R 1027 I 
C 285=31 C W N 290=100 I C 735; 

and 15 C W N 725=8 I C 26; ! 

and 15 C L J 89=10 C W K 730=13 
' I C 365. 


Order for restitution. 

159— Appeal ^ies against an order for 
restitution under s. 144 C P C. 53 C L J 
49=35 C W N 105. 


Order in election proceedings. 

100— Appeal against order of Judge in 
election proceedings of a trustee under the 
..provisions of a scheme settled by court see 
7 Bur L J 298=24 I C 915. ’ 


APPEAL (Conkl) 

Order passed witbout Jurisdictioi!. 

lOS— Order passed without jurisdiction 
is appealable. 131 I C 141=32 F .L 11 293' 
=A I E 1931 L 96. 

109 — Where aiK order, if passe<i with 
Jurisdiction, would have been rppcaiabie, 
would nevertheless be ai>pealable ij ]>assed 
without jurisdiction. 23 A L J 845= A i R 
1925 A 737=8t> 1 C 03(fc47 A 934.. 

8'ee to the same effect 21 ^ (.• W IST 9i>T 
=24 V h J 235=35 I C 348. 


Order, provisionu! or-conditioral 

t70-No appeal lies from uti order which 
is pi’ovisiomil or conditional or whicli does 
not result in a filial <kcrec 22 A L J 3>45- 
=79 I C 363= A I li 1924 A 376= A 372 
=L E 5 A 238 (Civ) 
171 — A prelimiuury order in exeeiith'‘U 
is appealalffe, though execution case is sub- 
sequently disniissetl And, if the appeal su- 
cceeds, execution will proceed as per app- 
ellate judgment I E 1929 A 415=115 I C 
591=A IE 1928 C- 
804 


Order refusing appeal to be filed. 


Order in execution proceedings. . 

161— Order staying or refusing stay of 
ex<ecution is not appealable as a decree! A 
I R 1931 Bang 221=9 R 354=Ind Rul (1931) 

Rang 267=133 I C 491. 

162— Order refusing stay of execution 
is not appealable. AIR 1922 L 400=68 I C 49 

See also s. 47 C P C 

163— Ko appeal lies against order overr- 
uling objections to execution proceedings, 
ALE 1933 M 501=37 L W 749=64 M L J 

735=1933 M W N 460. 

164— Against ‘order setting aside sale 

under B T Act S 173— C P Code S 47 not 
applicable. 19 C L J 81=20 I C 191. 

16.‘)— Order for delivery of possession 
to execution purchaser not one under s 47 
nor appealable, 20 C L J 433=19 C W N 
835=25 I C 267. 

lf>6— Order under s. 73 C P C between 
parties to the suit, appealable. 29 M L J 
96=(1915) M W N 334=39 M 570=17 MLP 

427=29 I C 23 L 

' 1 ^p^der refusing to allow decree- 
Rplder to withdraw his bid-No decree— 
ITo apiieal. 19 C W JT 633^21 C L J 174 

=27 I C 805. 


— 172 — Order of Sub-Court refusing ii»’ 
allow a suit to be filed in forma pauperiss 
is appealable. 1933 31 IV X 197=A L E. 

1933 31 512. 


Order refusing injunction. 

— 173- Against oriler refusing injunction 
— Appellant to show order wrung — Order 
discretionary. 19 (.! L J 30:.=22 I C 719. 


Order recognising transfer of decree. 

— 174-Order recognising tiansfer of de- 
cree is appealable. '2 L W 109=26 I C 944. 


; Order refusing to entertain plaint 
; returned, 

— 175-against order refusing io entertain 
, plaint returned under B, 23, fd' Pruv. SmaU 
I Cause Courts Act. Boe 18 C W 2S" 380=18 
; I C 325.. 


Order regardlof appllcatioii^for probate- 

— 176-No appeal lies against an order 
refusing to allow a party to oppose an 
application for Probate on the ground that 
he has no locus standi, 18 0 L J 612=22. 

I C 276. 

177-Froin order refusing grant of letters- 
of admiaistraiioii. See 35 A 448=22 

C 98. 
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APPEAL (^CkmftL) 

Order re^ardln^ appUcation for probate (Conkh) 

— 178-Nf) appeal lies against an order re- 
fusing to allow a caveator to oppose tlie 
grant of prol^ate of a will on tlie ground 
that he has no interest sufficient to enable 
him to appear in the probate proceedings. 
High Court caji, however, deal with it as 
order under S. 115 of the C. P- Code. 19 
C W Ts" 11G9=21 C L J 292=28 I Q 578. 
See also 18 C L J C>12=27 C 539. 


(85) Order rejecting memo of appeal. 

— 179-A]>poal lies against order rejecting 
luemoranduru of appeal for deficient court 
fee. A I R 1922 N G2=18 N L R 15=67 

■■ ,'l C 225. 


(86) Order returning memo of appeal. 

— 180-Order rejecting memo of appeal is 
not a decree. 59 C 388. 

— 181 — No appeal lies against the order 
of Dist Judge returning meniorondum of 
appeal for presentation to Rev. App. Court 
03 I C 951=19 A L J 808=1921 A 177 


(91) Orders—Miscelianeous. 

182— -Substance and not the form of an 
order should be looked to 14 L W 15=1921 

M WN 390=63 IC 961=192! M 417. 

183 — No appeal lies against an order 

which is fully carried out and no stay is 
masked for 23 C L J 310=53 1 C 685. 

184. — Against order purporting to be 
nnder s. 108, (A) of B T Act Second appeal 
filso hes. 19 C L J 251=19 I C 916. 

185— Order under inherent power is not 
appealahie. AIR 1931 Lah 344 ( 1 )=Ind 
Ilul:(1931) Lah 916=12 Lah 602=134 I C 292 

=32 P L R 863. 


(92) Parties. 

See under C P C 0 41 r.20 and r. 33. 

186 — Appeal by deft, against jcdiit decree 
in favour of co-plffs. One of the plffs. dying 
before the filing of appeal and his lieirs 
not brought on record. Held the appeal is 
not maintainable. 13 P L T 717= A L R 

1932 P 759. 

187 — Where the heirs of a deceased 
respondent were necessary parties but -were 
not joined the appeal as against respondent 
on record is not maintainable, because, 
otherwise, there would be in existence 
twoMnconsisteiit decrees one of the High 
Court and the other of the District Court 
with respect to the subject-matter of the 

.«uit. 9 R 624=A I R 1932 R 16 =135 I G 
645=1 R 1932 R 53=A L R 1932 R 32. 

188— — Six persons applied to the Revenue 
Court for partition of a MahaL Defendaut 

1l. 4. il. (\) \y. 


21 »» 


APPEAL (Coutd.) 

(92) Parties (Co'«/J.) 

filed an objection that 17 bighas odd land': 
which was recorded as his exclusive pro- 
perty should be treated as the shamilat' 
land of all the co-sharers. The partition, 
officer dismissed the objection. Defendant 
appealed to the District Judge making, 
only the 6 applicants for partition as res- 
pondents to the appeal : 

Held that the other co-sharers were- 
necessary parties to the appeal and that 
as they had not been impleaded the appeal 
was incompetent. 9 0 W N 637=1 R 1932* 
0 401=140 I C 483=13 L R 319 (Rev.)=t6. 
R D 490= A I R 1932 0 288= A L R 1932 0 595 

189 — Party against whom no relief is 
claiuied can be impleaded in appeal 5 N 3.*. 

J 192=66 I C 217=A I R 1922 N 2!3. 

190— -Order confirming sale of insolva- 

nt’s property- Auction-purchaser and Ofli- 
cial Receiver are necessary parties to the^ 
appeal 68 I C 716-A I R 1923 L 58.. 

191 — Appeal cannot be heard where the- 
appellant-deft omits to join one of the* 
joint plffs. a respondent. Bringing him on- 
record after the death of another respond- 
ent after limitation is of no avil. 4 P L> 
T 170=1923 Pat 207=1 Pat L R 103=A I R 

1922 Pat 606=69 I C 624=1 Pat 699. 

192 — An appeal will not affect the rights- 
of the deft, who is not made a party in thev 
appeal 71 I C 475=A 1 R 1923 Pat 404.. 

193— Pending an appeal from interlocu- 
tory order the trial Court can entertain aih 
application by the representative of the 
deceased i)arty to the joined in the suit . 
25 Bom L R 308=75 I G .743= A I R 192J. 

B 303. 

194— Receiver appointed — Deft, who is- 
not entitled to present possession, is not 
a necessary party to the appeal from inter- 
locutory order. 28 C W N 86=77 I G 78iL 

=A I R 1924 C 456,. 


(93) Practice. 

See under Practice — Ai>peal 

195— Where an appeal was insufficiently^ 

stamped as to the relief of possession, but, 
the relief was later given up, it was :hehl- 
that the jirayer for possession should be 
struck out without dismissing the whole: 
appeal 95 I C 005= A I R J926 L 477. 

196— Party for whom a document is- 
necessary should get it i-irinted and not 
the party producing it. AIR 1926 L 292: 

=27 P L R 301=8 L L J 114=94 I C 635.. 

197 — Appellate Gourt will interfere with; 
the discretion of the lower Court with- 
caution. 35 C L J 78=08 I C 9=A I R 192r 

198 — Court will not interfere in appeaP. 
with the discretion properly exercised by- 
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APPEAl iCnll.) 


APPEAL (Ooui^l) 


(93) Practice (ConUL) 

■the lower .Court 41 C L J 180=80 I C 
1029=A I R 1925 C 71 L 

199— Similarly, as to discretion e:j^r- 

cised under ss. 148 and C 

L K 22=0 P L T 4=1924 P H 0 C d55=A 
] R 1925 Pat 299=85 I 0 172=4 Pat 190. 

200— Appeal against discretion of one 
Judge is difficult to succeed. AIR 1928 

A 44=20 A L J 801=70 I C 805=45 A 66 

201— — Questioji whether auction -purclmser 
in a suit on mortgage by a widow got any 
title on extinction of the widow’s interest 
includes the question whether the mort- 

was for legal necessity. 73 I C 244=50 
i A 179=1923 M W N 620=38 C L J 299=20 
<) C 228=33 M L T 289=10 0 L J 379=28 
d W 790=18 L W 88=45 M L J 215=A I 

R 1923 P C 90. 

202— Decision of lower Court oii preli- 
minary point— High Court may refuse to 
hear on other points without affidavit. 59 

I C 706=A I R 1922 L 410=3 L 285. 


203— Judgment stating that certain admi- 
asion was made should not be doubted 
lightly by the Appellate Court— Party 
siggrieved should apply to the Judge with- 
'«)ut delay and ask for rectification or 
‘review of the Judgment. 34 C L J 302 
=66 I C 433=A I R 1921 C 584. 


204— Appellate Court should not differ 
■from the trial Court’s submission that 
'Certain witnesses should not be believed; 
.lmt it may come to a different conclusion 
-ou basis of important fact not within the 
‘knowledge of the trial Court. 47 I A 177 
:rA I R 1921 P C 93=18 A L J 717=22 Bom 
L R 1362=39 M L J 41=28 M L T 98=1920 
M W N 413=2 U P L R 179=25 C W N 73 

=13 L W 4=58 I C 386=42 A 487 P C. 

205— Operation of the original decree is 
not suspended or interrupted by mere 

.filing of appeal. 17 A L J 514=30 M L J 
.557=21 Bom L R 032=23 C W N 721=1919 
.11 W N 258=30 C L J 71=20 M L T 131 
=10 L W 410=50 I C 444=45 C 670 P C. 

206— Appeal against an order passed on 

•one date cannot be treated as one . against 
.a decree of different date. 31 I C 4. 


(94) Pre-emption. 

207— Appeal against j)re-emptioii decree- 
'■"‘Suit to stand dismissed on default of pay- 
ment” — Subsequent order of dismissal — 
Decree- Appeal and second appeal. 17 0 C 14 

208- 210— Appeal against order allowing 
; payment after time limited by decree for 
ipossession see C P Code s. 48, 


(95) Presentation, irreifulafity in, 

211 — Where the defect in presentation 
was remedied subsequently: Held, that the 


■ (95) Presentation, irrefolarity in (Vonkl) 

appeal must be deemed to have pro- 

pcidy filed on its first presentation. Tnd 
Kill (1931) Dah 8H2=!34 I C !!4. 
( Dissenting from 19 I C 674. 

8ee under C ,P 0 8s. lOfi to l|2 and 

0 45. 


( 96 ) Privy Council 

212 — Appeal to privy eonneii in eases 
under Land Acquisition Aei see. 21 I (1 

427=18 C L J 123. 

213— -Maiiitaiaa!)iiity of ap])eal to Privy 
Council in case of decree ajjpeaied fi’oin 
made jirofessedly with the consent of }>arties 
A L R 193:J P V 185 {1)=30 1. W fi:ilrf4 

M L J 84=37 C W N 134. 


1 (97) Questions as to Competency. 

214— Where the decree app^aded against 
cases to exist, second appeal cannot be 
heard. 100 P R lt>19=90 P L R 1919=111 
P W 3^ 1019=55 I C 763. 

215— Suit by persons as ]n“Oprietors of 
a firm— Death of one respondent — Xo sub* 
stitution of legal roju’csentativn— Appeal, 
competencv of see. 28 C L J 268. 

See also C. P. Code 0. 30 R 4 
210 — Appeal does iiot lie against a 
finding of the lower Court as to sufficiently 
of security to allow a party to draw money 
deposited in Court. 1930 31 W X 1090=3’2 
L W 742= A I R 1931 M 38=59 ^1 L J 892 
=I R 1931 :M 270=129 I C 462. 

217— High Court can refuse to ailmit 
an appeal where the stamp Reporter endoi’- 
ses as to insufficiency of the Omrt-fee. 
26 A L J 1199=118 I C 228=50 A 980= A I 

R 1929 A 75* 

But see Contra 21 A L J 333=74 I C 
757=A I R 1923 A 349* 

218— Where a pujari was dismissed by 
the temple Committee, and the deft, insta- 
lled in his place, the deft, can ajqieal 
against the decree obtained by the ijujari 
declariiig the Committee’s decision illegal. 

110 I C 702=A 1 R 1928 M 854. 

219— Where a decree for mesne profits: 
is passed against all cotrespassers, the 
decree in its entmety only can be challen- 
ged in appeal. 48 C L J 35*)= A I R 1928 
C 180=100 1 C 300=55 C <i00=48 C L J 350. 

220 — Where a decree for possession is 
passed against^ three defts. an appeal by 
one who admits that he Ins no titk^ to 
the property is not raaintaiinblc. 1910 P 
C 14=4 0 L J 4=19 0 C 141=24 C L J 291 
=18 Bom L R 846=14 A L J 1024=34 M H 
J 505=4 L W 288=1916 M W X 120=20 K 
li T 164=20 C W H 1149=43 1 A 179=35 I 
C 958=38 A 44'} (P C). 
[On appeal from 14 0 C 170=11 I C 6764 

221— Appeal under 0 42. rl (1) C P O 
is the only remedy against rejection of an. 
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APPEAL (Co?ifrl) 

(97) Questions as to Competency (Conifl) 

jipplication under 0 22, r, 10 CPC 103 I 
C 643=A I R 1927 N 307. 

222 - Decree on review supersedes ori- 
ijinal decree 06 I C 384=A I R 1926 C 

943=30 C W N 738 

223 - No appeal lies against a finding as 
to the status of agriculturist 94 I C 72=A 

I E 1926 B 237=28 Bom L R 307 

224 - Where a decision is appealable, 
refusal to pass such decision is also appea- 
lable A I R 1925 C 932=89 I C 761=52 C 662 

225- No appeal lies against an adverse 
finding in a favourable decree. 20 L W 
734=1925 M W N 141=47 M L J 743-A 1 

R 1925 M 264 (2)=84 I C 945. 

226- No appeal lies against a favour- 
able decree with view to attack the grounds 
of the decree. 34 C L J 489=64 I C 689 

=A I R 192! C 217, 

227- In a rent suit, deft’s denial of 
plft’s title was overruled," but the suit was 
dismissed as the plff. did not prove rela- 
tionship of landlord and tenant. Held, the 
plff, can appeal, as also the deft. 33 C L J 

384=63 I C 520= A I R 1921 C 380. 

228- There is no right of appeal against 
interlocutorv orders after the disposal of 
the suit. 40 C L J 291=84 I C 674=A 1 R 

1925 C 218, 

229- Appellat0 Court should decide at 
the hearing whether appellant is really 
affected by the lower Court’s order. AIR 

1925 C 561=78 I C 881. 

230- Parties requesting the Court to 
have a local inspection and agreeing to 
abide by its decision after such inspection 
— Decree passed accordingly — Right of 
appeal is not lost. 17 L W 303=1923 M W 
K 154=44 M L J 258=72 I C 149=A I R 

1923 M 444=47 M 39. 

231 - Suit instituted in Court of Mun- 
sif*with small cause Court iDowei's — Munsif 
succeeded by one not having such powers 
but trying the suit — Appeal lies from the 
decree. 19 A L J 838=64 I C 573=A I R 

1922 A 161=44 A 59. 

232- Appeal by one deft-Decree set 
aside on review by another deft during 
pendency of appeal. Appeal must fail. 140 

P R 1919=1 L L J 191=54 1 C 966. 

233- Where redemption money is not 
paid as per order of the lower Court appeal 
may be heard. 99 P R 1916=37 I C 125 

234- Party accepting benefit under a 
conditional decree cannot appeal. AIR 
1929 C 796=123 I C 661=33 C W N 711, See to 
, same e:ffiect AIR 1924 C 380=72 I C 554. 

(98) Question of fact. 

See Finding fact supra 


APPEAL (Conekl) 

(99) Receiver 

See Cases under C P C O 40 and! 

O 43 r. L 

235-No appeal against direction in. 
passing accounts.. 14 C L J 445=12 1 C 780, 

(100) Rehearing of Appeal. 

See Cases under. CPC O 41, r. 2!', 


(lOl) Remand. 

See cases under C P C 0 43 r. 1 and 
0 43. r. 23.. 

I 236-It is hardly in accordance with pre- 
: cedent that a Court of appeal should, 
i after sending a case back to the trial judge 
; for the purpose of having a necessary 
j i;>arty brought before the Court, procee<I 
j (before the new party Has been joined or 
! heard and without considering what de- 
! fences may be available against him) to 
I indicate the order which the trial judge 
I should make wdien he tries the case in the 
i presence of the proper parties. 03 M L J" 

; 369 (B78-9)=136 I C 632=36 L W 135=1 R‘ 
1932 P C 136=A 1 R 1932 P C 146 (P. C.) 

I 237-Remand of case for fresh evi- 
1 dence will not be allowed where party had ji. 

1 free hand in summoning of witnesses but 
I did not choose to summon and examine themv 
! at the trial. 136 I C 17=32 P L R 874=1 R' 

1 1932 L 193=A 1 R 1932 L 135=A L R 1932: 

L 19. 

238 — No appeal lies from order of re- 
mand by Dist, Judge in a suit under Mad. 

: Estates Land Act Ss. 192, 112 and 114. 1 L, 
W 667=25 1 C 425. 

1 — ■ 

I (102) Revenue Court, order of, appeal against 

i 239-Appeal against order of revenue 
t Court disallowing objection in partition, 
i proceedings without regular trial on title,. 

1 lies to District Court or Judicial Comraiss- 
j ners Court. 1 0 L J 86=23 I C 965. 


I (103) Review. 

I See Also C P C S 114 and 0 47. 

240-Successful Termination of tin-. 
api>licatxon for review presented before 
appeal — whether can be proceeded with; 
after appeal see. 41 I C 497=44 C 1011. 

241 “Application for — Appeal ^ against 
original decree or order filed prior to — 
Competency of — Rejection of review peti- 
tion — Order of — Grant of review and re- 
hearing of case on merits and decree passed: 
-Effect of— Distinction. Bee C P C— C> 

■ V.., ;47, r. 4—55 M,87l (873):, 
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APPEAL (ConUl) 

(104) Revision. 

See Cases under C P C S. 115. 

24:2— Relief not obtainable by appeal 
's:auiiot be obtained by revision 103 I 0 

()70=A I R 1927 M 859. 

243— Right of appeal depends on jictual 
-order A I R 1924 A 144=21 A L J r>G7=L 

R 5 A 20 Civ=74 I C 005=45 A 069. 

244— Test for determining the right of 

uppeal is the nature of the order and the 
allegations made. 21 I C 748. 

245— Whether right of appeal is a test 
.for res Judicata See 19 C L J 34=21 I C 
.079; See also 0 P C s. 11. 


(105) Right of Appeal. 

24G— Only party aggrieved has a right 
<if* appeal 10 0 L J 229=9 0 & A L R 577 
-.=26 0 a 374=A I B 1924 0 52=76 I C 763. 
246(a)-Party not aggreived cannot appeal. 98 
P L R 1922=A I R 1921 L 349=67 I C 868, 

247 — Per.son not liaving an interest 
adversely aJfected by decree or order of 
lower Court or not having an interest in 
■subject matter of litigation has no right 
of appeal even though a party in the lower 
Court: 56 B 10 (20, 22)= A I R 1932 B 78= 
13G I C 491=33 B L E 1495=1 R 1932 B 

187=A L R 1932 B 160. 

248— Persons not parties to the .suit 
^eahuot appeal 12 P W R 1919=79 P R 

1919=49 I C 381, 

249— Person not a party to the suit but 
brought on record after the decree on the 
aground that lie was the real owner of the 
’property in question cannot appeal. 5 P L 
. J 256=1 P L T 159=2 U P L R (Pat) 83 

=55 I C 881. 

250— Aggrieved party has a right of 
: appeal from an order which is appealable 
])ut which the Court has omitted to pa.S!>-, 
.55 M 689=62 M L J 550=35 L W 565=1932 
M W N 234= A I R 1932 M 462= A L R 

1932 M 364=1 R 1932 M 801=139 I C 877. 

251— Tenant can appeal against decree 
; against lessor 36 C L J 491=71 I C 1=A I 

R 1923 C 90. 

252— Right of appeal is not a matter of 
•procedure but one of 'substance. AIR 
1932 N 101=1 R 1932 N 97=139 I C 296=28 

N L R 83=A L R 1932 N 137. 

253— Right of appeal is not a matter of 
procedure. 26 M L J 227=15 M L T 156“ 
■(1914) MWN 216=1 L W 172=22 I C 775 , 

254— Specific provision as to the right 
to appeal is necessary; it cannot be presum- 
ed to exist by recourse to a rule of 
analogy or of logic. AIR 1931 All 72= 

{ 19.31 ) A L J 13=Ind Rul ( 1931 ) All i 

838=134 I C 454. 


APPEAL (CoN/fl) 

(105) Right of Appeal {CoM/th) 

255— There is no right of appeal unless 
given by law or some Statu ft- I li 1929 
L 613=30 I. R 64:i=il7 I C 6/9=A T 11 

1929 L 593= ID L 596 F % 
See U) the iHttn.e — A I il .1922 L 
369=69 I C 585=3 L 296; L R <; A 191 riv= 
A I R 1925 A 380=87 1 C 51=47 A 5I3> F 
B; 29 M L J 730=32 I <1 226q 27 C h J 
115=43 I C 758=45 C 92<b A 1 II 19:10 B 
486; 21 M L T 77=5 L W }i)H=38 I C 818. 

256 — Expre.ss enactment eonferring riidit. 
of appeal is necessary Ji cannot aristi by 
implication. A T H 1932 X 1,01=28 X L R 
83=139 I O 296=1 R 19:12 X 97= A L ti 

mi N 137. 

257 — Rule ex])i‘cssed or arising by 
necessary iniplication alo!)o can confer rieht 
of api)eal 78 I C 138=A I R 1925 0 260. 

258 — Every decision of a Ourt is not 
necessarily appealable. :10 P L R 417=1 R 
1929 L 4d5=A I E 1929 Jj 815=115 1C 533. 

259 — Act of parties cannot modify iho 
right of appeal. I R 1931 O s»0=7 O W X 

84:3=128 I (J 732=A I R tm 0 434. 

260 — Party appljdng for r(?vision ciiu 

obiect to jurisdiction so as !iot to lose his 
right of appeal. 1930 A L J 997= A I, R 
. . ■ 19:30 A 873=52 A 947. 

261 — Relief should not be txd’tised by 
the x\px>ellate Court merely ofi the ground 
that review has also been filed. T li 1929 

s. 53=114 I 0 10}=A I R 1929 S 32. 

262 — Appeal being a substantive riglR a 
Statute aholisliing such right nntst do it 
expressly or by necessary implication. A 
I R 1928 L 627=113 I € 529=10 L 165 F B, 

See to the mrne A L J 406= 

A I R 1928 A 168=108 J .575; and 110 
I C 719=26 A L J 1317=A J E 1928 A 708= 

50 A 865, 

26:3— 502-Any restriction on right uf 
appeal must be very strictly const nHst atnl 
in favour of the sid>ject. :i5 C W X 752 
= A I R 1931 C 642=i:-|4 1 C 1196=59 C 19 

264 — Law governing the deci.sion of an 
appeal in case of alteration (d' law pendimg 
the appeal is the law as aiicre<L 13 L 178 

265 — As to effect of new law on right 
of appeal in a pending action see 84 P W 
E 1912=156 P L R 1912=1 P R 19i:i=I5 

I C 725 

266— 273— Right of appeal is govertted 
by the Act in force at the date of filing 
the appeal and not at the <late of the 
original suit. 253 F L R 1914=25 i C 180 

274 — Intention of legisIature-Right of 
appeal not to be extended beyoiid the 
statute, by implication of inference, 28 M 

L J 96=27 I C 921 

275 — Where the lower Court has treated 
an objection as one under s. 47, V. F. (1, 
appeal lies even if it ultimately turiis ouii 
that proceedings do not properly come 




DESArS ALL INDIA CONSOLIDATED CIVIL DIGEST I9H-S934 


M 


mt 


. APPEAL (Conhl) 

(105) Ri^ht of Appeal {Contd,) 

noder tkit selection. Ind Riil (1931) All 

758=133 I C 902 

27G— -Where a power of attorney conferr- 
ed power to take all proceedings connected 
with a litigation : Held, it included power 
to lodge an appeal 29 Ind Cas 895 followed 
in 32 P L R 7=Ind Pul 1931 Lah 719=132 

I C 895 

277 — Benefit under decree or order^ 
Person enjoying.—- Appeal from decree or 
order — Right of — Effect on. See Decree- 

Benefit under. 

278 — Where an objection in execution 
proceeding was really one under B. 47 CL 
P. C,, but the objector misdescril>ed it as 

■ one under 0. 21, R. 58 and the Court 
acting under a misconce])tioa dealt with it 
under that rule, tlie order made by it 
nevertheless operated a decree and was 
therefore appealable under B. 47 137 I C 
258=33 P L R 496=1 R 1932 L 315=A I R 

1932 L 376, 

279 — What Court does or purports to 
^ do and not what it ought to have done is 

the test 137 I C 258=33 P L R 496=1 R 
1932 L 315= A I R 1932 L 376 

280— Appeal and second apx)eal are 
merely successive stages of a suit. 1932 

A L J 745 

281 — Exx^arte decree can be apx>ealed 
against where C P C 0 IX r. 13 is not 
resorted to 45 M L J 805=79 1 C 96B=A I 

R 1924 M 107 

282 — Question of service of summons is 
confined to G. P. C. 0 IX; it carniot be 

- considered in an appeal from exparte decree 
• 2 Bur L J 282=79 I C 506=A I R 1924 E 

137=2 R 108 

. 283 — Suit for a declaration that a cer- 
tain vacant site is not liable to attachment 
and sale in execution of a decree — Apx>eal 
lies. 2 L L J 158 

284 — Api^eal lies only from final decree 
iiiider Xaval Pri-/.c Act 1864 s. 5. A I R 

1919 P C 192 

285— Where the right of appeal is sub- 

ject to grant of leave, the memo of apx)eai 
must be accomi^anied by a petition for 
such leave. u I C 773 

286— Non — compliance with the condi- 
tions imposed by the decree does not 
destroy the right of appeal. 55 I C 375 


(105) Second Appeal 

Bee Cases under (1) C P Code S. 100 
(2) Second or Special 

287— Second appeal will lie in cases 
where the lower Appellate Court has no 
I'urisdiction 32 C W N 57=A I R 1927 C 
633=45 C L J 566=104 I C 199 


APPEAL (Contd,) 

(106) Second Appeal. {Contd,) 

■See to the same effect AIR 1926 
Pat 164=7 P L T 264=91 I C 799 
ftiid A I R 1924 A 183=75 I C 1053 


'■ :, (107) Small Cause Suit 

288— Trial of a small cause suit as ori- 
ginal suit does noi alter the (tharaejor of 
the suit and decree it! such suit is not; 
appealable 40 C 5;>7=2I I C 120 

■ -Bee to the same eit’ect 25 B 417; 
■ and 'also 23 M L J 373 


(108) Stay of execution 

— Appeal against order staying executioii 
see C P Code B. 47 

— Ai>peal against order accepting secu- 
rity for stay oi’ cxeculion see C P C'ode B 47 


(109) Subsequent Events 

289— Apx>enato (A>urt can vary a decree 
on the basis of events subsequent to the 
decree. A 1 R lOiU Bom 280=33 Bom h R 
266=Iud Rul (1931) Bom 356=133 I C 244 


(110) Two decrees in same terms, 
appeal aj^ainst one 

290 — Where tlicre are bro decrees in the 
same terms and there is an appeal against 
■■one only ■' which is rev^ersed, the-^othor 
decree is still subLsting 25 i C 266 


(1 11) Valuation 
See Foriiui of Apy^eai 


j (112) Miscellaneous 

291— Succession Certificate— Act B. 4 for 

whole debt, wben fpqfiication far partition 
only. ' 42 Cut ID 

292— Specific Relief Act B. 9— Suit for 
■.xmssessioa and damages 8 A L *1 9 1 6= 1 1 

i . . , . ff C 38 

293— No right of appeal wladi has 

become vested in a litigant shall be, ullb' 
cted by the Civ. Pro, C!ode. B, 154, 

B, 310 — A Civ, Fro, C!ode. 1882, confers 
a sfiecial right on the jedgiiHiiit debtor^ 
and before he can avail liimself of the 
benefit of the section, he must comply stri- 
ctly with the terms of the section, if M h 
T 259=21 M L J 631=1911 M W N 143=9 

1C III. 

294 — Where the respondent lias, 
ding the appeal, 'removed the crop in dis- 
pute, the only course open to the Court m 
to direct him to pay t<i the appellant ii« 
net— value, i, e., the gross value ininiw ilm 
expenses of cultivation. 11 M i T I9i- 
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APPEAL {Coyitil) 

(112) Miscellaneous (ConfiJ.) 

205-299-Ko appeal can be preferred by 
an appellant when the decree- of the lower 
Court hafi been entirely in his favour. Ko 
appeal would lie even if the matter were 
res I’udicata. 10 ML T 201=2 M W N 

1911,303, 

APPEAL TO PRIVY- COUNXIL. 

See C P Code Ss. 109 to 112 and 

0 45. 

APPEARANCE, 

See C F Code O 1. 

APPFI I ANT 

See C’P Code Ss. 90-112 and 6 41- 
0 55. 

APPELLATE COURT. 

See C P Code. 

See Practice. 

APPELLATE DECREE. 

See C P Code 0 41 rr. 35-^7. 

See Appeal. 

APPELLATE JUDGMENT, 

See C P Code. 0 41 


APPROVAL BY GOVERNMENT 

— What it signifies— Implication of 
jiow’^er to disapprove— Approval to acting 
appointment, if for permaneni TK>st. Digwari, 

18 C W N 1036 

APPROVER 

See(l) Evd Act Ss. 114, \m 
(2) Evidence 
APPURTENANCE 
See Landlord and Tenant 
i See Easements 
I Bee Easements Act 

■ —An appurtcnancf is an accessory, an 

^ appendage, an adjuiict to tlu! ]>rincipai. i:> 
A h J 840=30 I C 549 

ARBITRATION 
; (1) Appeal 1-8 

(2) Arbitration clause in Contract 9-34 

(1) Burden of Proof 0 

(2) Oonstriictiou 10-15 

‘ m) Effect 15-17 

(4) Enforcement 18-21 

(5) Provision as to appolntiiient 22-25- 
, ((>) Stay of Suit 25-29 

(7) Bubsef|uent agreement Jib 


See Appeal. 

APPELLATE— JURISDICTION. 

See C P Code Ss. 9G-112 and 0 41 
^ -0 45. 

See Appeal. 

APPELLATE ORDERS. 


. See G P Code. 

APPLICATION. 

See C P Code, 

APPOINTED HEIR. 

—Power of dismissal. 17 C W N 1045. 
APPOINTMENT 


See also. 

(1) Hindu Law-will 

(2) Will 
APPORTIONMENT 

See also. 

(1) Landlord and Tenant 

(2) Lease. 

(3) IMortgage. 

(4) T. P. Act 36, 82, 85 etc. 

— Hoad cess — Co sharers — Basi^ 
apportionment. See Beng. Cess Act, Ss. 

APPROBATE and REPROBATE^^ 48 25 t C . 

See Hindu Law- Widow— 

(1) Maintenance. 

(2) Estoppel, 

APPROPRIATION OF PA\MENTS. 

Sec cases under: — 

(1) Accounts 

(2) Contract Act Ss. 59 to 61 
m CPC 1908 Or. 34 

(4) Debtor & Creditor 

(5) Limitation Act Ss. 19 & 2® 


(8) When Implied 3i-)12 

(9) When Oi>erative 33-J14 

(3) Arbitratiuu under special Acts and Re- • 
gulations. 

(4) Award 35-119 

( 1 ) Awai^d against Firm 35-39 
( 2 ) Award during pendency <d: suit 
40-41 

■ { 3 ) Award-gmiimls of seitiiig asiik 

42-51 

'{ 4 ) A ward- validity of 52-62 
( 5 ) Binding nature of an awtird 
( G ) Compromise setting aside awart? 

71-72 

(7) Construction 73—77 
( 8 ) Effect and nature of award T8-H4 

(9) Enforcemeut of award or liecrec 
85-86 

(ID) Failure to sign 87 

(11) Filing of awiird BH-98 

(12) Form of award 99-1(51 

(13) Marwari Chamber of Commerce 
102-103 

(14) Objections to an award if*4 

(15) Person not a pariv to award 
105 

(16) Proof of award 106-107 

(17) Eegistration of award 

'(18) Eemedy after decree on award 108 

'(10) Bemission of award 109 

(20) Eepudication of awaird 110-112 






J2I DESAI’S ALL INDIA CONSOLIDATED CIVIL DIGEST 19II-I93A, 221 

ARBITRATION {Conlil.) \ ARBITRATION (Conkl.) 


(21) vSiiigle award covering many con- 
tracts 

(22) Stay of execution pending appeal 
115 

(23) Successive awards lit) 

(24) Suit after submission to award 117 

(25) Title on strength of award 118 
(2G) Award-MisceIlaneouS"119 

<5) Bengal Chamber of Commerce Rules 

120-123 

(6) Delhi Piece foods Association 124 

(7) Duties and Powers of Arbitrators for 


synopsis see Infra 125—156 

(8) Duties and Powers of Court for synopsis 

see infra 157 — 169 

(9) East India Cotton Ass. Rules 120 

(10) Evidence 171—177 ; 

(11) Exparte Proceedings 178 — 180 ; 

(12) Family settlement 181—184 ! 

<(I2a ) Interest 185—186 

<I3) Limitation 187—193 

(14) Majority Decision 194—200 

(15) Misconduct of Arbitrators 201 — ^202 

(16) Reference or Submission to Arbitration 

for synopsis see infm 203-— 244 ; 

(17) Report of the; Umpire 245 — 246 

(18) Revision or Review 447—252 ; 

(19) Revocation or withdrawal from arbitration i 

253—258 ' 

(20) Stay of Arbitration Proceedings 259 j 

(21) Waiver of Objections 260—263 

(22) Withdrawal of Suit 

(23) Miscellaneous 264 


See also Cases under:— 

(1) C. P. Code S. 89 and Sch II 

(2) Arbitration Act 

(3) Sp. Relief Act Ss 21, 30, 39 


(I) Appeal I-I5. j 

See also cases under C P Code S. 104 i 
d. 4. ^ 1 

1 — 'No appeal lies against a decree pa- 
ssed on award after dismissing objections, ' 
If such appeal is entertained, it is revis- ^ 
able. L R5 A 191 CivzA 1 R 1924 A 688. 

2~--Where both parties to a suit 
referred the matter to the Court and 
agreed to be bound by the decision of the 
court, and agreed not to prefer an appeal : 
Held, that no appeal lay from the decree, 
'nor had the court power to review the 
same. 38 C 421=9 I C 296. 

See to the same effect. 23 B 752. 

3— Even consent of parties cannot 
-make appealable a decree which is passed 
\m terms of award. 29 I C 408. 

T 1 appeal lies to the District 

Judge from an order of an Assistant Coll- 
s^ectoi, first class, directing that an award 


(1) Appeal (Contd) 

made on a matter refen’ed to arbitration 
without the -intervention of the Court 
should be filed. 8 A L J 1090. 

5 — Order of Asst. Collector directing 

an award, made outside the Court, to l>e 
filed, is not appealable. 8 A L J 1090. 

6 — An appeal lies, when there is no 
award in fact or wlien there is a void 
award. When there was no proper copiv 
liance with the requirements -rif B. 51G of 
the C P C 1882 tho award was ineffectual 
and in fact void, and an , appeal lay froiii 
the decree or judgement based upon the 
award made by the arbitrators. 14 C E J 

143=n 1 C 988. 

7 — As a rule, an award is final except 
for corruption and illegality apparent on 
the face of the award. 3 U B R 36=44 I 

C 622. 

8— Objection as to authority to refer 
not having taken in the lower Court, the 
question cannot be raised in appeal. AIR 

1931 Pat 92=130 I C 810. 

(2) Arbitrafion Clause in Cantract 9-34. 
Bee also T P Act s. 130. 

Synopsis 

( 1 ) Burden of Proof -9 
( 2 ) Constructiou-10-15, 

( 3 ) Effect-16-17 
( 4 ) Enforcement-18-21 
( 5 ) Provision as to appointment of 
arbitrate or umpire -22-25 
( 6 ) Stay of suit-26-29 
( 7 ) Subsequent agreement-30 
( 8 ) When Implied-31-32 
( 9 ) When operative-33-34 

(2) Arbitration Clause— (Contd) 


(I) Burden of proof-9 

9— The party must show (a) that there 
are disputes between him and the opposing 
party arising out of or in relation to the 
contracts entered into between them and 
(b) that there is an agreement between 
, them in writing to submit those disputes 
I or differences to arbitration within the 
meaning of the term “ submission ” afi 
I defined in S. 4 (b) of the Arbitration Act 
I ill order to give effect to the arbitration 
i clause. 34 BLR 697=1 R 1932 B 372=138 
i I C 337=A I R 1932 B 34L 


(2) Arbitration Clause— (Contd). 

(2) Construction-10-15. 

10 — Agreement coiSainiug arbitration 
clause— Contract made under terms of, and 
_ containing words “Conditions as per agi’ee- 
1 meat with you” — Provision for arbitration 
j in agreement imported into contract in. 
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ARBITRATION (Go?iUl) 

(2) Afb. Clause (Contd.) 

(2) Construction (ConicL) 

such a case, 55 M 93=54 C L J 372={.)B, I 
A B8L=33 B L R 1530=134 I 0 1080=61 M 
li J 023=8 0 W N 1006=3 ’> 0 W N 128^ 
=1931 AL J 111G=34 L W 670= A 1 R 1931 
P C 289=A L R 1932 P C 63 (P C). 
IL— Clause providing refet'ence to arbi- 
tration but not barring suit to euforco 
claim. Held, the claim cannot be eirforced 
bv arbitration after limitation. A I R 1929 
Sind 55=107 I C 435. 

12— Articles of an unregistered associa- 
tion of a chamber of commerce providing 
for compulsory arbitration in some cases 
and optional in others, fur disputes arising 
between its members- Association registered 
later on — Chamber has no jurisdiction to 
decide disputes arising out of transactioms 
prior to its registration. A I R 1927 Bom. 

553=29 Bom L R 1087=104 I C 174. 

13— Where a clause provides for refer- 
ence any disx>ute that arise out of the 
contract different references may be made 
find arbitrations held in resx)ect^ of various 
disputes at different times. 86> I C 393= A 

1 R 1925 S 242, 

14— ‘Any dispute’ was held to include 
case of non-delivery of a portion of goods, 
AIR 1923 Lah 453=5 Lah L J 146=4 Lah 

168=73 ! C 459, 

15— Agreement between buyer and seller 
stating that ail the terms of contract with 
importing firm were to apply — arbitration 
clause in latter contract referred to dis- 
putes arising under that agreement alone— 
Arbitration clause would not apply to 
agreement between buyer and seller. AIR 

1921 Cal 767=33 C L J 145=60 1 C 909. 

(2) Arb, Clause (Contd) 

(3) Effect-I6-I7 

IG — Where one of the parties to a con- 
tract agreed to abide by the decision of the 
other HI case of dispute. Held he was 
bound by the decision unless the decision 
was arbitrary or unjust. AIR 1930 Sind 
17=Ind Rui (1929) Sind 154=117 1 C 778, 

17— Clause providing for reference is 
not a condition xirecedent to commence 
legal proceedings. AIR 1931 Bom 41=32 
Bom L R 1319=Ind Rui (1931) Bom 70=128 

I C 614. 

(2) Arb. Clause (Contd) 

(4) Enforcement- 1 8-2 1 

18— Transfer of a contract, betweeu 
pnnci pal and agen^ containing arbitration 
clause, to trustees under composition deed ! 
Mecuted by agent merely transfers to the ! 
trustees assets and property of the agent 1 
including bis outstandings but not ihe ^ 


ARBITRATION (Coiitd,) 

(2) Arb. Clause 

(4) Enforcement (Conld.) 

right contained in the arbitration dauHo, 
26 S h II 368= A 1 R 1932 S 128=139 I C 594 

19 — Assignee of subject — matter of 

contract by act of one td‘ parties thereto 
cannot enforce the arlhtriitioii clause. . 
Queare as to the case of transfer !>>• 
operation of law. A I R 1932 S 121 

20 — The clause in <'ontraot should net 
be lightlv set a.side. A I R 1930 Bom lHr)= 
32 Bom L R 43=54 B 278= I nd Riil (1930) 

Bom 301=124 I C 797, . 

21 — Reference and award by tribunal 
other than that contempbiied by the? ctause 
of an insurance policv but in itself legid— 
Award is valid. A 1 \i 1926 Sind 8=88 I 

C 878. „ 

(5) Provision as to appointment of arbitrate 
or umpire 22—25. 

22— The clause allowing so many days 
for ax>poiuting arbitrator — Clear da.\s 
commencing from midnight midnight 
are to be allowed. 99 I C 554= A I R I92T 

S 126., 

23 — Sii])mission to two arbitratm's \>y 
one party alone, instead f>f each inirty 
nominating his own arbitrator, according 
to arbitration clause is valid. Appointment 
is complete even when a reference 
drawn up and has been accepted by the 
arbitrator subsequentlv, 99 I C 554=A I R 

1927 S 126,:^.- 

24— “WIiere it was provided that uu 
arbitrator should be appointed by one pariy 
for the (dher after seven days from despatch, 
and not from receipt of notice Held that 
the terms must be enforced irrespective of 
the delivery of notice. Contract liroviding 
appointment of urbitnitcu* by one paity for 
the* other after seven days from despatch 
and ,not receipt of notice to other part\ 
unless sufficient cause fru* not enforcing 
the terms were shown. AIR 19:;9 Sind 58= • 

169 I C 262. 

25 — Where it was xu'ovided that on on.- 
party failing to appoint arbitrator, decision 
given by arbitrator appointed by other 
pai‘ty shall be final. Held, the clause "covered 
case of upxmiiitmeut of frei-h arbitrator b\' 
party when one abeady appointed had 

i declined to act and so the arbitrator 
: appointed by other party could not act as 
' sole arbitrator. AIR 1930 All 584=( 1930 ) 

: A L J 1147=Ind Rui ( 1930 ) All 762=126 
I I C 10. 

i ========.==^^ 

(2) Arb. Clause (Contd) 

(6) Stay of Suit 26—29. 

2C— If in the case of an agrterr.ent to 
refer to arbitration, difficult cjiiesticns nu 
likely to arbe. Such as would inevitably. 
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ARBITRATION {Contcl) 

(2) Afb* Clause {Contd,) 

(6'^ Stay of Suit (Contd.) 

entail a special case being prepared and 
reference to the Court made by an arbi- 
trator, the Court may refuse stay of 
suit. Otherwise the agreement must 
be respected. 5P> C L J a21rp>5 C W N 5l4r 
bB C 1107=Iud Bui (m}) Cal 83a=U4 I C 52f. 

27 — A small x)ortion of the subject- 
matter not being within the scope of the 
arbitration clause, W’hile the main subject- 
matter is within it, stay of paoceedings 
cannot be refused. 5)1 C L J )121=:B5 C W 
K 514=58 C llOTrlnd Rul ( 1931 ) Cal 833= 

134 I C 529* 

28 — Clause binding all defendants—' 
suit on contract — application to stay 
competent to one defendant. ALB 1933 

B 63=26 SLR 407. 

29 — Where a claiise to refer provides 
for a stay of suit, the reference may be 
made irrespective of limtation. AIR 1929 
Bind 5=i07 I C 435. 


(2) Arb. Clause (Contd) 

(7) Subsequent ag reement, 30 

30 — Held, that subsequent agreement 
did not affect arbitration clause contained 
in prior Contracts. 55 M 93=54 C L J 372= 
58 I A 381=33 B L B 1536=35 0 W N 1287 
=1931 A L J 1116=34 L W 676=A I B 1931 
P C 289=134 I C 1080=A L R 1932 P C 

63 ( P C ) 

(2) Arb. Clause (Contd) 

(8) When- Implied 31—32. 

.31 — A submission clause may be imported 
into a contract by reference to another 
contract containing such a clause. A I B 
1931 P C 289=8 0 W N 1066=35 C W N 
1287=61 M L J 623=34 L W 676 ( P C )= 

134 I C 1080. 

32 — Fresh reference can be made on 
award on prior reference proving abortive. 
The arbitration clause in such a case still- 
subsists. AIR 1922 All 219=20 A L J 377= 
L B 3 A 277=44 A 472=4 U P L B (A) 69= 

67 1 C 487. 

(2) Arb. Clause (Contd) 

(9) When operative 43-44 

33 — If there is no real difference or 
dispute betw’-een the parties, there is no 
43 cope for the operation of the clause 
providing for reference to arbitration. A I 
B 1931 Bom 164=33 Bom L B 51=Ind Bui 

(1931) Bora 268=130 I C 588. 

31 — Award under an arbitration clause 
is not valid if other clauses in the contract 
are not Complied with. A I B 1922 All 

522=44 A 481=20 A L J 385=66 I C 691. 

il, (=1) 


ARBITRATION -(Co;/?*?.) 

(3) Arbitration under Special Acts and 
Refulations. 

See Gases under: — 

(I) Act 32 of 1839, 

( 2) Act 6 of 1857, 

(3) Act 10 of 1859, 

( 4) Act 28 of 1860, Ss. 21, 28. 

(5) Act 20 of 1863 

(6) Act 17 of 187;> 

(7) Ben Act 13 of 1848 

(8) Ben Act 6 of 1880, Bs. 3, 41 (2) 

55,56 ■ 

(9) Ben Beg. 7 of 1882 

(10) Bom Beg- 7 of 1827 

(II) Bom Act 6 of 187)L B. 33 

(12) Bom Act 17 of 1879, B. 47, 15 B 

(13) C. P. Laud Beveuiie Act 19 of 
1873, Ss. 221 and 222, 231 

(14) C. P. Act 18 of 1881, S. 87 

(15) C. P. Act 9 of 1883, Ss. 87, 88 

(16) Bekkan Agricultarist Belief Act 

17 of 1879' ^ 

(17) K W. P. Bent, Act 18 of 1873 

(18) Oudli Estates Act. 

(19) Pun. Act 17 of 1887 

(20) Punjab Land Beveune Act (1887)- 
S. 158 

(21) Regulation 7 of 1822 

(22) TJ. P. Act 19 of 1873, B. 220,. 
222, 229, 230, 231 

See Also Arbitration Act. 

See Also C, P. Code 1908 B. 89, and sch II 


(4) Award 35—119. 

Sf/uopsis 

( 1 ) Award against Firm 35 (a) — 39 

(2) Award during pendeiice of suit.. 
40—41 

(3) A-vvard— grounds of setting aside 
42—51 

(4) Award — validity of 52—62 

(5) Binding nature of an award 
63—70 " 

( 6 ) Compromise setting aside aw'ard; 
■ 71—72 

( 7 ) Construction 73 — 77 
( 8 ) Effect and nature of award 78-84 
( 9 ) Enforcement of award or decree 
85—86 

(10) Failure to sign. 87. 

(11) Filing of award 88—98 

(12) Form of award 99 — 101 

(13) Marwari Chamber of Commerce 
102—103 

(14) Objcetions to an award 104 

(15) Person not a party to award 
105 

(16) Pi’oof of award 106—107 
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ARBITRATION {Contd,) 

(4) Award {Couid.) 

(17) .Kegistnition of Award. 

(IR) Remedy after decree on award 108 
(10) Remission of award 109 

(20) Repudication of award 110-112 

(21) Single award Covering many 
Contracts 1 IB— 114 

(22) Stay of execution pending 
appeal lio 

(23) Successive awards 116 

(24) Suit after submission to awnird 117 
( 20 ) Title on strength of award 118 
(26) Award-Miscellaneous 119 


(!) Award a^fainst Firm 25—19. 

35 (a)-Suit against firm-maiiaging partner's 
authority to refer matters in dispute to 
. arbitration-estoppel by subsequent, conduct 
A L R 1933 A 263=1 A W R 82. 

36— A war^f against finr. is good and is 
governed by 0. 21. R 50. C P C 13 h 327= 

A I R (1931) L 73G=:33 P L R 598. 

37 — There <?.an V)c an award against a 
firm. 34 B L R 737 ( 741-2 )=A I E ' 19:12 

B 375=A L R 1932 B 791. 

38— In dealings between two firms A 

• aiid B, the amount due to the firm A 
from the firm B was paid in full to the 
former ])y the gu;irantee-l.>rokcrs. Subse- 

* queutly the firm A ol^tained ilie award 
, against the firm B for the amount due to 

them. Held (1) that the a vard was not 
invalid on the ground that the firm A had 
already received payment from the guaran- 
tee brokers for anything recovered under 
the award. (2) The mere fact that the 
guarantee brokers were partners of the 
firm B did not alter application of the 
above rule. Any ])aymeut made them in 
one cai)acity could not be treated as a pay- 
ment made In another capacity. 9 3 C 712= 

4 S L R 196. 

39~Award caii be made against a 
firm. 25 I C 955 


(2) Award darinj pendancy of suit 49-41. 

40- Award made without intervention 
of Court in a pending suit amounts to ad- 
justment of suit by agreement within mean 
ing of (.). 23, R. 3, C. P. 0. and must be 
given eifect to under that rule. 11 P 237= 
A I R 1932 P 205=1 R 1932 P 173=138 I 0 

82= 1:3 P L T 434=A L R 1932 P 342 

41- Reference— A^Yard during pendency 

«'>f suit — Xo application for stay of suit— 
Award not valid. 47 Cal 752 

See Also 46 C 1041; and ,41 M 115 


ARBITRATION (CWd) 

(4) Award (Confd.) 

(3) Award— grounds of setting aside 42-51. 

42-i\n award caiinot be set aside on 
the ground of its being wr4,>!ig on uH-rits 
60 WNi:i15=LR 16 A 196 R<‘V=I E 
1929 0 195=114 i C 863= A 1 R 1929 () 3:i4 

=4 luck 234 ' 

4:>-Mislaken \ iew of read rights by rltt* j>;ir~ 
ties as well as }>y the arbitrators is a good 
ground for setting aside tlse award. 5 h 
T 255= A I R 1924 Pat 49=73* 1 C 542=2 

Fat 554 

44 — Error in law made by an nrbitnuor 
— "Validity of award not atfecie<i hv 6 
Luck 423 (424)= A £ 11 VXn i) s;,= U9 I 

C 322'^ 

45— error aitparent on the face oT the 
award-^menning <yf— no^ (.extraneous '.on* 
siderations — not a^fpeariFig on 

should be avoided. A L E 1933 S, 127 

4G--^An award ^ was giveji in .England 
according to English Law as ]M.‘r arbiii-.a- 
tion clause in the contnmt. The party 
aggrieved sought to set it ashie in ;.\ia<lr;w 
High Court and pleaded irregularity ;aal 
want of notice, but no steps by way of 
motion were taken iinder English ’Prr*cc- 
dure. Held, the award couid not 
set aside. 49 I A 174=36 C .F.* J 444=2i** (J 
■W X 642=30 M L T 291=1922 M W X 3*1, Hr: 
=16 L W 33=43 M L J 422=24 Bom L R: 

■ 1245=74 f C 616=A I 1922 P € 129=45 

m F c. 

47 — Error of law cannot be made a 
ground to set a.side an award unless such 
error is apparent in t!ie award or document 
forming part of the award, 28 C W N 

261=86 T CJ I51=A I R 1924 C 496 

48 — Mere emu* on the part of ihe ex- 
pert tribunal would not suffice to set aside 
their decision of matters of skill nnios 
there is fraud 22 Bom L R 426 (P Cd=76 

1C 639 

49— Land acquisition case. Award is 
not generally si^t aside merely because ri; 
is figainst the weight of evidence. A I R 
1928 P € 267=29 L W 44=5(1 W X 865= 

(1929) M W X 44=H0 i C 251 

50 — A party cannot see the elle<.d uf in 

award and then come to c<*urt to set jr, 
aside. ^ ^ 25 I C 955 

^ 51— Insignificant interest, u£ „ arb.iirctor 

, in. subject-matter, oiot a ground for idling 
I aside award. 19 C W N 165 


'(4)' Award— validity 'Of 5'2— 12 ' ■■ 

52 — Award by a Judge w'ho is no more 
a Judge but who is alleged to have been 
appointed arbitrator is valid only if ptirties 
fully understood the effect thereof. 4 T B 

li 171=76 I C 170=A I ft l«4 ft 353. 

53— Collusive action of arbiiratorsi- 
vitiates award. 29 C W H 610=46 M L J 
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ARBITRATION (CofiUl) 

(5) Award (Cojdil) 

(4) . Award — Validity of {Conhh) 

M W K 711=ap, M L T 801=2 Bur 
L J 2(>U=77 i C 08= A I R 1923 P C 156=1 

R 451 P C. 

54— Award altering legal Course of 
devolution ot‘ estate is nevertheless binding 
on the parties. A I R 1981 O 0=129 I C 

822=6 Luck 423. 

55— Mahomedan Law — (Tift by one 
person to another of a Guzara for the 
ii retime of the latter with a continuance 
in favour of the male heirs of the donee — 
Award providing for Decree on foot of 
Talid. 0 Luck 428= A I R 19;U O 0=129 1 C 322. 

50 -An award taking contracts not in the 
form sanctioned by the Bombay Cotton Cont- 
racts Act is illegal and void. If the illegal 
portion cannot be separated from the valid 
part, the whole award is invalid. AIR 
1981 Bom 848=55 B 508=Iud Rul (1981) 

Bom 518=88 Bom L R 759=134 I C 705. 

57 — Where a portion of an award is 
not valid and tavo portions arc inseparable 
avliole aavard is invalid. 34 B L R 097=1 R 
1932 B 872=188 I C 887= A I R 1932 B 341. 

58 — Award not signed by one of the 

arbitrator is not invalid provided the 
pi’oceedings took place before all the 
arbitrators. 51 I C 378. 

59— Decisioii of arbitrators in accordance 

with the arrangement effected by the parties 
is valid as an award. 51 I C 378. 

GO — The validity of an award, does not 
ordiaai’ily depend upon the place in which 
it is executed. If the a\vard is intended to 
have effect in British India it cannot be 
lield to have no effect because it was 
executed in a Native State. 2 Pat L W 
15G=(1917} Pat 241=42 1 C 617. 

01 — Contract for delivery of goods 
made at Lahore-Agreement to refer dispute 
to arbitrations of Karachi morchants-Non- 
delivery — Covers not non-deli very -Talidity 
of clause even otherwise, doubtful. 54 P 

W R 1918=124 P L R 1918=18 I C 316. 

02 — Record of a settlement agreed, on 

by the parties, by a person appointed to 
act as mediator, is merely a Contract 
between those who have signed it. It has not 
the force of an award. 53 1 C 283. 


(5) Binding nature of an award 63-70, 

03— Awo.rcl vests title immediately — 
Koii-fiiing of aw’^ard or refusal by Court to 
decree on it does not alter its binding 
fforce. 28 C W K 140=37 G L J 542=72 I C 
128=A I R 1924 C 72 
, 04 — Award is not binding unless it is 

valid and proceeding of arbitrator fair and 
'“ honest. 05 I C 497= A I R 192,2 L 149 

05 -tW here’ th$} ,.award . restricted ,the 




•ARBITRATION (Co7iU?,) 

(5) Award (Contth). 

(5) Binding nature of an award {Ccmlih) 

.servient tvwiier from building a w^all so jis * 
not to interfere with the plff’s rights it 
was held that the Servient owner caiuiot 
construct caves or use the plfCs. ciiibutra. . 
AIR 1929 Oudh 487=0 0 W N 854=Ind.. 

Rul. (1980) Oudh 212=124 I C 356- 
GO — A party cannot conte.st the aw- 
ard when he lias I'epresented to the other 
party, to the prejudice of the latter, that 
he -svas going to abide by the award. Sign- 
ing award does not by itself render it more- 
binding. 77 I C 41=A I R 1924 N l-i^ 

G7— Rights awarded under arbitration -, 
cannot be denied by defendant on the x)re~ 
text that proper tv is public trust property.. 
AIR 1924 All 818=22 A L J 770=L R 5 A 
585 Civ=4G A 856=81 I C 85 tJ 
.G8—Pariies are bound by the decision 
on pure question of law’ if warranted by 
the scope of the referep^C'e. ^ 19 C W N 948- 
G9— Award between Calcutta purchaser “ 
and London purchaser of goods for him., 
not binding on the Calcutta buyer. 41^ 

Cal 77 

70 — Rules of the British Indian Asso- 
ciation and Financial Commissioner are not 
exhaustive. Award, outside the scope of. 
the rules is nevertheless binding. 2 0 L J 

209=30 i C 249 


(6) Conipfomise setting aside award 71-72 

71 - Compromise sanctioned by arbitrators - 
is a contract AIR 1928 Mad 28=101 I 

C 386. 

72 — Court will not accept a compromise 
setting aside award unless such compromise 
is beneficial to the minor. 21 A L J 81=- 
L R 4 A 329 Civ=74 I C 133= A I R 1928- 

A 267=45 -A 263. 


(7) Construction 73—77 

73 — Fire Assurance — Loss caused by 
fire includes loss caused by w’-ater used im 
extinguishing fire by stagnation. 13 M L T II. 

74— — Under a reference to arbitration, 
with regard to “ debts, whether due in 
respect of mortgage bonds or other deeds 
or not ” an award as regards a lease and 
usufructuary mortgage^ is not beyond the- 
reference and ultra vires. 10 N L R 74= 

24 1 C 863. 

75 — Reference as to “ debts due under 
bonds etc. ” — Award dealing with lease and 
mortgage — Whether bevond reference. See 

10 N L R 74. 

7G— The words “ no right to demand 
accounts or cash ” in the award by which 
the members of a joint family had become 
divided were held to include receipts Under 
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.ARBITRATI3N {Coniil) 

(i) Award (Conkh) 

(7) Construction {ConUL) 

usiiiTuctuary mortgage previous to tbe 
award, though the award had not dealt 
with such receipts. 17 0 C ;U>=1 0 L J 
15<3=18 C W X 4-2G=27 M L J 128=22 I C 

315 I> C. 

77— Under an award of the British 
Indian Association, the appellant’s predece- 
ssor-in-title was grjmted a village rent free 
“ in perpetiiity, ” Held, that the award 
did not confer any under proprietary right 
nor did the use of expression “in perpetuity” 
imply an extension of interest beyond 
the life-time of the grantee. 12 I C 324. 


(S) Effect and nature of award 78—84. 

78— Award is an agreement of parties j 
expressed by third person chosen by them I 

■ 89 I C 829= A I R 1926 N 52. ^ 

79— Partition effected by award See 
Hindu Law— Joint Family — Partition — 
.Award Effecting. 

80— Award benefits and binds parties 
-to submission and their representative.s— 
Award on the interpretation of an Oudh 
talukdar’s will be considerd. AIR 1928 P 
-C 202=3 Luck 372=32 C W N 1120=48 C L 
. J 418=5 0 \y N 565=29 L W 793=56 M L 

J 601 (P C)=n3 I C 113. 

81 — Where a claim for compensation 
: merges in the award the payment of any 
money directed by the award is a simple 
^ claim for money of a kind cognizable by 
:,a Court of Small Causes, 3 XJ B R (1918) i 

109=49 I C 62, 

82— Where certain property was directed 
to be divided in accordance with a decree 
based on an award and a Commissioner was 
; appointed to divide the same, mere failure 
to pass a final decree confirming +he 
•division by the commissioner was held not 
to invalidate the or/lers passed by the 
Court. 14 M L T 157=1914 M W N 144= 

20 I C 908. 

83— A document purporting' to be an 
: award may amount to something more. If 
the parties sign an award in token of their 
acceptance of the arbitrators’ decision 
•dealing with immoveable property, it may 
become a deed of partition. 19 C L J 123= 

18 C W N 475=20 1 C 860. 

84— when can an award operate to 

•transfer property. See 17 0 C 108. 


(9) Enforceinenf of award or decree 85-86 

85— Public policy-Contravention- Agree- 
ment to refer non-compoundabie offence 
to arbitraiion — Award, not enforceable 

47 I C 506, 

86— Suit on an award is not a suit for 
specific performance of a contract, but one 


ARBITRATION {Confdj, 

(4) Award [ConUl) 

(9) Ertforceiiieiit of award or decree ( Vonin) 

for compensation for non-compluinoe with 
the terms of the a'ward, and for jmT'poses 
of limitation is governed either l)y art, 11 
or art. 120 of the Limitation Act. SAL 

3 im 


(10) Failure to si^n— 87 

j.|7 — Failure of an arbitrator to sign the 
award is a legal ffjiw, but wbcui it was at 
the instance of a party, such party oannot 
take advantage of lus t>wn misdoing. 20 A 
L J 392=L R 3 A 299=60 I 0 49ii=A I R 

1922 A 233 


(11) Filing of Awafd-88-98 

88 — Court can transpose a ivspondeiit 
to an application to file an award an 
applicant even after expiry of limit:;, tinn. 
The principle of s, 22, Limitation Act, 
applies. Ind Rul (1931) All 650; (1931) A 

L J 803; 133 I C 410 

89— If a i)arty^ having^ a clear know 
ledge of a defect did submit to the r.rbi- 
tmtion going on it is too late for him, 
after the award has been made, and on (he 
application to file the award, to insist on 
this objection to tbe filing of tlie award. 

(1931) M W IS’ 961=34 L W 725 

90— Some of the parties being minors 
and not proi^eriy rejmosented an ai>piica“ 
tion to file award was disnnssed. Hcdd, 
the award is nevcrtlieless valid and enforce- 
able as against other ])arties. 3tl C W NT 
529=52 I A 265=6 L R P C 16!)=A I Ji ltf25 

P C 216=89 I G 773=5 R 186 F C. 

91— 5xAward filed in Bind Judicial (’um- 
missioner’s Court — Same day non -applicants 
filing a suit at Lahore audf getting an ex 
parte— decree cancelling the contra'U and 
holding that the reference to arbitration 
was invalid and re.straining the appHc:i{ 5 t 
and arbitrator from filing the award -Lahore 
decree operated as res judicata .ami ihe 
award filed at Karachi must be ir.ken oif 
the file. AIR 1924 Sind 60=81 I C 1024 

92 — An aw^ard obtained without inter- 
vention of Court can be enforced without 
filing it into Court. 4 0 L J 487=42 I 

C 116 

See Also 18 C W N 475=19 C L J 
123=20 I C 860; and 33 C 881 

93 — Award dealing with imnun'Cjd>lo. 
property is not compulsorily regi.strabb 
under Eegis. -Act. s. 17 (l>) 18 C W N 475 

=19 C L J 123=20 1 C 86D 
See Also 7 P L R 532 ami 12 C L 
■ ’ ^ J i?a 

' 94— It is a matter of procedure auid 
not of substance that the party complain- 
ing of the invalidity of an award would havet 
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ARBITRATION {Condil) -I 

U) Award {Contd) | 

(U) Fiiin^ of Award . | 

TO apply to the court to have the docu- | 
ment taken oO; the lile. An interlocutory ; 
inpuictioii should not be granted upon ; 
n<>vel considerations interfering with arbi- j 
tratt)rs by reason of ditt'erence in practice ; 
between "the Arbitration Act and the 1 
provisions of the English rules. 47 Cal 611= i 
:41 Csd L J 167=24 C W N 612=55 1 C 778 I 
[following 23 C W N 811] ! 

65-— An award does not require regis- | 
tnition and it is not necessary that it should 
]>e made a rule of Court 1917 Pat 241=2 
Pat L W 156=42 I C 6(7 
See to the same effect 18 I A 73=70 : 
P II 1891=0 Sar 20=15 Ind Jur 284=18 C i 
414 P 0 and 10 P K 1917i and 20 I G 800; i 
and Eegis. Act s. 17 

90 — When the parties after appointing ; 
arbitrators settled independently by a coni' i 
])romise deed 1 signed by the parties ard 
the arbitrators; Held, that the deed could ; 
not be treated as an award and an applica- ' 
tion to file it in Court as an award could 
not be granted. 48 P L R 1915=28 I C 298 I 

97 — A suit on promote being dismissed ; 
for insufficient stamp, plaintiff thereupon ' 
made an exparte reference to aribtration. ; 

' The award being delivered, plaintifi! sued to ; 
have it tiled. The contention of the plain- : 
tiff was that subsequent to the execution of 
the pro-note, defendant so altei^ed it as to 
convert it into an instrument of higher | 
value. Held that the subsequent conduct ; 
' of defendant could not revive the rights ' 
and obligations under the indent which ; 
' had been axtingiiished but might furnish I 
ground for a suit in tort. 9 I C 896 ^ 

98 — An order of a Court refusing to 
file an award does not operate as res judi- ; 
cata in respect of a subsequent suit brought i 
to enforce it, inasmuchas no appeal lies 
from the order refusing to file it. 8 A L ^ 

J 3(5 : 


(12) Form of awar£l-99-(01 

99 —Where the parties agreed to refer : 
the matter to two persons who after inve- ; 
'stigation drew up a receipt which w-as i 
signed by the parties concerned. Held that j 
ihough the proceedings were informal, they ! 
were in the nature of an arbitration and ' 
' so receipt was an award. 18 G W N 617= ■ 
26 I C 228=41 I A (42 ( P. C). i 
100~As to validity of oral award see i 

(7 0 C (08 [ 

101 — Where the ' parties themselves | 
r arrived at a settlement and then called in j 
certain arbitrators who merely wrote and 1 
^signed the award dictated by the parties, i 
’which was also signed by the parties. Held, j 
Ttliat the document was none the less an I 


ARBITRATION (Contd). 

(4) Award (Contd.) 

(12) Form of award (Contd) 

award and good without registration. 10 P 
R 1917=134 P L R 1914=101 P W R 1914= 

22 I C 412 


(13) Marwari Cliamber of Commerce (02-103 

102 — Awsird made during ])ondency of 
suit between same parties regarding same 
subject matter is bad. 17 S L R 223=85 I 

C 893 

lOB—Under r. 21 of the Rules of Mar- 
wari Chamber of Commerce, the vice-chair- 
man has no power to extend time for 
making a-ward, unless specially em}>owered 
by the Chairman. 32 llom L R 1650=129 
I C 886=A I R 1931 B 125 


(14) Objectionsto an award 104 

104-— Objections to an award can be filed 
despite acceptance 'of such award and the 
Court cannot shorten time for filing such 
objections. 76 C C 33=A I R 1924 0 344. 


(15) Person not a party to award- 1 05 

105— Third person, in whose favour a 
decree based on award creates a charge and 
embodjdng a razinama between the parties 
to the award, can enforce it. 29 L W 609= 
56 M L J 295=1 R 1929 M 686=117 I C 302= 
A I R 1929 M 379. 


(16) Proof of award- 106- 107. 

106— Award outside suit must, be proved 

A L R 1933 M 459. 

107— The fact and validity of an award 
can be proved by proof of the award ia 
the absence of agreement to refer to arbi- 
tration. I R 1929 A 645=116 I C 853= A 1 R 

1929 A 415. 


(17) Registration of award. 

See Registration Aci Ss. 17, 49. 


(18) Remedy after decree on award-108* 
108— Remedy after decree on award is 
by way of execution and not by way of 
separate suit on the same cause of action. 

70 I C 300= A I R 1922 C 73. 


(19) Remission of award- 1 09, 

109 — Remission of award amounts to 
implied recognition of jurisdiction. A I *11 
1931 P 0 289=8 OWN 1060=35 C W N 
1287=61 M L J 623=34 L W 676=134 I C 

1080 (P C). 
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ARBITRATION (Contd) 

(4) Award {Oonf<l.) 

(20) Repudiation of award-IIO-lll 

1(0— One of tiie parties to tlie reference 
a minor— mother acting as guardian on be- 
half of liiiuur — award whether void or 
voidable. A L R 11)3:4 B 285=34 BLR 285. 

111— A person basing his whole claim 
On an a'ward cannot challenge the condi- 
tions therein. A I R 1931 Oudh 0=7 O W 
K 1055=Ind Rul (1931) Oudh 98=129 I C 322 

112— The minor alone can repudiate the 
act of the guardian in the case of an awjird 
agaitist the minor, he must do so by review 
f-r sepr,rate suit. AIR 1931 CvA 211=52 
C L J 298=;35 C W N :2:38=58 0 028=130 

I C 209. 


(21) Single award covering nianv contracts 

113-114 

113— The decision on a (.luestion w^ithin 
jurisdiction is not final and can be I’iused 
hi the objections raised to the filing of the 
award. A single award on one submission 
of disputes uilder several contracts is valid, 
The provisions of C P C arc not strictly 
applicable to arbitration proceedings. Ques- 
tions affecting arbitrators’ jurisdiction, the 
Court has to consider a.part from the award 

4 S L R 190=9 I C 712. 

114— Provisions of the C P Code as to 

joinder of claims cannot be applied strictly 
to proceedings in arbitridion. A single 
award covering many contracts is not in- 
valid especially where dofts have not been 
prejudiced in" anv wa\'. 4 SLR 190=9 

! C 712. 


(22) Stay of execution pending appeal-! 15. 

115— Stay of execution of award pend- 
ing appeal. See C P C 0 XLI r. 5. 


(23) Successive awards- 1 1 6. 

110— There may be successive awards 
even in the same matter. Where theix* are ■ 
several and separate contracts the right 
conferred by tlie arbitration clause is not 
exhausted as soon as a complete award is , 
made upon the first reference. 31 Cal L J ■ 
391=24 C W N 775=56 I C 828. ^ 


(24) Suit after submission to award- 1 17 

117— A suit Oil old contract does not 
lie after submission to an axvp.rd, 21 A L 
J 380=L R 4 A 216=72 I C 015=A I R 1923 
A 518=45 A 472. 


(25) Title on strength ofaward-llS. ^ 

118— W^here exclusive title is set upoii j 
the strength of an award, the award must 1 
he produced. AIR 1926 Oudh 522=96 ^ 

I C 14. i 


ARBITRATION (Conf^L) 

(4) Award (CWd.) 

(25) Award— Miscellaneous il9. 

119 — Award reltiling tn right of inanago 
ment of village tem|)les passed into tv 
decree of court— Right, of vilhigers to 
modify. 1917 M W N 595. 


(5) Banzai Chamber of Commerce Rules. 120-123 

12b — An award ])y thv; Be.ng. (.:hu,ni])cr 
of commerce wcw sought to be sei a, side by 
defts. on the groinnl thr.t the Clmuiber 
acted in excess cf jurisdiction in Ir.vino 
rmide the award in favour (»f the idtf.s. 
disregarding the fad that <’ontraf.l in ques- 
tion was made by plH's. who httd na princi- 
pals ami the contra.ct wrs nut therefor*.. 

! enforceable. Held, that tw tliere vvas cus- 
tom in the ina.rkel by which lirokers an 
held lialde upon such contract and such 
custom being well-known to the Chambei 
the awaril wr.s properly made and valid, 8s. 

, 230 atid 230 not applying to the case. 2b (’ 

* 'w X :-jor>=35 I c 3 . 

121 — Ifaiurty to accHitract ha-^ agreed , 
to submit to an arbitratioii of the Beiig. 

, Chamber of Commerce: he is l>oiuid by the 
. rules of that chamber in the matter of 
hearing and adjudicating on. such disputes. 
42 Cal 1140=19 C W N 820=21 C L J 584=' 
i 30 I C 681. 

(approving) 33 C 1169- 

122 — Rule 6 (g) of ,Beng. Cliamber of ' 

Commerce provides ih“.t pjudies shall lud 
without the express permission (R' the ar- 

• bitrator.s be entitled to appear. 39 C 669= 

16 I C 153. 

123— Were omissh>n to a,]»point an 
umpire under R TI of Beng Chamber of * 
Commerce does not vitiate tiic awanl f 

C 15:5=39 C 669.. 


(6) Delhi piece Goods Association 124. 

124— On disag reC'iuo tit betwecni aib:- 
trators either party can apply to the Asso- 
ciation to ui»pi.>int an iuu}>ire 19-51 A Ij d 
20=A I R 1931 A 136 (2). 


(7) Duties and Powers of Arbitrators 125- 156, 

(l-a)Bombay. Col toil Tnule Ass. R ules. 1 25 
( 2 ) Decision beyond reference uv aliV- 
cting thir<I party 1 26-12*9. , 

( 3 ) Delegation of powders- 1 30 
( 4 ) Disquarification-i31. 

( 5 ) Duty to hear parties-132. 

( 6 ) Enquiry as to the contract itself, 
133-134. 

( 7 ) General duties and powers- 135 -138. 
,( 8 I Fariiiion Caw — 139-142. 

{ 9 ) Private enquiries— 143. 

(10) Reference relate to firms— 144- 147c 
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ARBITRATION {Conkl) ' ■' 

(7) Duties Powers etc- {CJmfd.) 

(31) E.esi< 4 nfi.tiOM or end of duties. 
148 

( l‘i )Biiccessivo awards— 149 
( 13 ) Things not within his powers — 
150-152. 

(14) Miscelianeoiis — 153-156. 


I (a) Bom Cotton Trade Ass. Rules. 

125 — Petitioners enterd into contracts 
U) purchase cotton from the respondents. 
Put the cotton tendered being of inferior 
pudity was rejccte<l under Pule 52 of Eom. 
L^otton M'l’ade Ass. Ee^p. claimed damages 
«}f Rs. 25050 and the matter wjis referred . 
to arbiii'jition umlor Rule 13, despite pcth 
tio],ier’s pi'otest. The firbitrators JiwjM'ded 
the damages, Held that the arbitrators • 
had mis-construed Rule 53. It was resp. • 

. and not petitioner who broke the contract. : 
The award could be >set aside if there was . 

.an error of law patent on the face of it 
21 Bom L R 1037=53 I C 709=44 B 780. 

(2) Decision beyond reference or affecting 
third Party. 

126 — Prejudice will not be lightly . 

■ presumed. ‘ 00 I C 032=A I R 1926 S 27. 

127 — Disputes between parties in rela- ' 
tioii to a contract the very factum of ^ 
which is denied are not disputes which the 

. ia*bi:trators have jurisdiction to decide, 34 ! 
B L R 607=1 R 1032 B 372=138 I O 337=A 

I R 1932 B 341. . 

128 — Decision on matters not within i 

the reference or affecting interests of stra- ; 
nger is void 19 C W N 948. i 

120 — Where the atvr.,rd is in excess of j 
the amounts in dilferences the arbitrator i 
hi>.s acted beyond his jurisdiction and the , 
award should be returned for reconsi- 

■ derr.iion, 25 I 0 051 See Also 33 C 1169. | 


(3) Delegation of Powers. 

130— Aribrators can delegate' only i 
ministerial acts. Where members of a , 
committee agreed to be bom^d by the deci- i 
sion of the Committee; Held, that they I 
were not bound by the decision of arbi- ! 
Trator.s appointed by tlie Committee as the ' 
Committee could not delegate their powers 
Ind Rul (1031) All 601=133 I C 531. 


(4) Disqualification. 

131 — Person unknown to one of the 
parties or personally interested in the sub- | 
ject-rnatter of the award should not act as I 
arbitrator 10 G W N 1G5=3! I C 597 | 


(5) Duty to hear parties 

132 — ^Where the 4 >arties agreed to refer 
to the arbitration of a paiiicuiar persot, 
Imt irdet’ one of.ffhe parties refused to 
■ -submit Held, the arbitrator w'as not bound 


ARBITRATION (Contd.) . i 

(7) Duties Powers etc. (Contd.) . 

(3) Duty to hear parties (Contd.) 
to give him further opportunity to Ije 
heard. 25 I C 951. 


(6) Enquiry as to the contract itself. 

133 — Arbitrators can, on refevei-ce 
made to them, decide wdiat the terms of a 
contract are. 24 C W X 567=59 I C 439. 

334— Forgery — Disputes arising frcmi 
contract — 'Power of arbitrator \o deivnuirre 
existence of coiitract itself. 24 C W N 567, 


(7) General duties and powers. 

135 — Arbitrator must give sufficient 
notice of time and place, 33 Bom L R 1357, 

136— Award must strictly _ comply 
with the terms of reference both in subs- 
tance and ill form. AIR 1030-8ind 170=fud 
Rul. (1930) Sind 33=121 I C 161=24 S L 

137 — Arbitrators must act judiciously 
but procedure in Civil Procedure (A:>de 
does not ipso facto apply to arbitration 
proceedings. AIR 1930 Sind 170=24 SLR 
145 Ind Rul ( 1930 ) Sind 33=121 I C 161. 

138 — Arbitrator must act impartially 
and judicious] V A I R 1930 All 075=(1930} 

AL J 1373=131 I C 552. 


(8) Partition Case. 

139— Difference between arbitrator and* 
Commissioner — Partition made by person, 
nominated by parties and appointed by 
court— Objections. 25 i C 227, 

140' — Held, that the arbitrator had 
poiver to decide whether the will in question 
on its true construction rendered the pro- 
perty a w^akf property and as such in- 
alienable and impartible, 26 S L R 111=14<> 
I C 724= A I R 1932 S 137=A L R 1932 

S 199. 

141 — Where arbitrators are appointed 
to make a partition of certain jiroperty, in 
the absence of express directions, tliey 
have an unfetiered discretion as to Tno 
mode of partition and the consequent 
allotment of shares. AVhere the propeify 
does not admit of partition, or where the 
divi.sion is c;"Jculated to seriously impair 
enjoyment, the arbitrators can prt>iierly 
refrain from dividing the property into 
small portions. 1932 A L .1 331=137 l O 
198=1 R 1932 A 317=A I R 1932 A 34-^':= 

142 — Arbitrators were appointed to make* 
partition of certain property. Held, that 
wide and extensive as the powers of the; 
arbitrators were, they did not authorise! 
them to x^efraiu from dividing such of the 
assets as ' we^e capable of division I R 
J932 A 317=1932 A L J 331=137 I C ■ 198= 

AIR 1932 A 348=A L R 1932 A 721. 
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ARBITRATION {CouUl) 

(7) Ojities Powers etc {(Joiild) 

(9) Private enquiries. 

— Private enquiries can not be made 
bv arbitrator unless expressly autliorised 
tr> do so. IbliO A. L J ^44.= I R Ibdl A 4:; 
128 I 0 4=A I R 19:n A 270=52 A 93B. 


(10) Reference relate to firms. 

144— Arbitrator layiui*' down principles 
according to which accounts are to be 
settled-Award is not indefinite or incomplete 
I R 1980 L 771=120 I C 570=A 1 R 1930 

I 42.5.- 

|45_-.\yhere a firm is a party to a 
reference ttv arlntration, the arbitrators 
have not to decide wlp the i>artners are, 
unless that question is referred to them. 
It is only necessary for them to inquire 
who the "partners are because they have 
to serve notices of meetings and of the 
making and of the filing of the award niioii 
the partners. When a- party elects to go 
against a firm, the question whether a 
particular persoi’ is or is not a partner of 
such firm and is bound by the decree or 
the award as the case may "be is a question 
which can lie dealt with either in execution 
proceedings or iu a separate suit. 84 B L 
E 737= A I E 1932 B 375= A L R 1932 B 791 

146 — Eeference relating to the whole 
dispute as to dissolution of iiartnership 
including taking accounts includes power 
to decide what property was to be taken 
into account. AIR 1928 Lah 157=107 I C 

756=9 I 380. 

147 — In case of disjnites between firms, 

the arbitrators must enqiure wdio the 
partners are to discover wheth.-r they have 
jurisdiction. Arbitrators have power to 
decide how far^ their juri.sdiction extends, 
though the^ decision is not final. Decision 
as to liability of any individual as partner 
of the firm is a decision on their jurisdic- 
fion. 4 S L R 196=9 I C 712. 


ARBITRATION (€o?M) 

(7;) Duties Powers etc. {("onhL) 

(13) Things not within his powers. 

150— Arbitrator caniud give to anybody 
right to apply to tl.e Court f(»r any 
direction. 31 (MV "X 517=45 (' L J .597= 

102 I V lOHrA I R 1927 C 562. 

151 — Arbitrator cannot vary by hi.'«? 

award the ordinary principles of pei-sruKtl 
law. 112 I C 2tH]rA 1 R 1929 0 178. 

152 — Arl>it.rators cannot tiiemsclvo 
extend the time for filing of award 16 Jj 

W 657=70 I C ;453=A 1 R 1923 M 222. 


(14) Miscellaneous. 

153— Obiter dictum of arbitrator is not 
binding. 1929 A L J ()2'bl R 1921^ A 481 = 

116 I C 1=A i R 1929 A 465. 

154 — Payment io arbitrator is not 
payment into Court. 3 Bur L t»=HSi I C 

238= A 1 R 1924 R 263- 

155— Where the pill not knowing and 
the arbitrator not giving any imiication 
that the award was merely preliminary 
sued to set it aside. It was held that the 
suit was not premature and subsecpient 
conduct of arbitrator ’would not vitiate it — 
Decree subsequently passed in terms of 
final aw'ard was not res judicata A I R 
1930 All 5HI=(IU30) A L ill47=lnd Jini 

(1930) Ail 762=126 1 C 10. 

156 — Arbitratin' can be examitsed except 

on matters which are within ins jnrisdietion 
and on decision is final— Ext- 

raneoui evMence eauuot be admitted. A I 

i" B Bind 51=19 S L E 152=76 I C 84. 


(11) Resignation or end of duties. 

. 148— On delivery of award an arbitrator 
becomes functus otfieio— His authority 
cannot be revived by the award being set 
Jiside. 108 I C 186=A I R 1928 L 170. 


(12) Successive awards. 

149— Successive awards can be made if 
within express or implied authority. Such 
awards are binding and can be filed under 
provisions of Civil Procedure Code. A I 
ii 1930 Lah 425=12 Lah L J 254=rnd Rul 
(1980) Lah 771=126 I C 579. 


(8) Duties and powers of Court 157-169 

(1) Acting as aiRitrator 157—160 

(2) Appointment of arbitrator or umpire 
161 

(3) Compelling arbitrator or parties 
162 

(4) Execution of award 163 

(5) General duties 104 — 165 

(J6) Powers of High Court 16^— 168 
(7) Summoning arbitrator as witness 169 
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ARBITRATION (CW.) ' / J 

(8) Duties and Powers of Court. 

(t) Acting as arbitrator. 

157 — Judge eoiuiot act as . ai’bitrator , 
vfithout consent ol j)arties I It 1930, It j 

241=125 I C 257= A I R 1930 R 8. ' 

158 — ^Yhere the parties merely requested i 
the Court to decide by local inspection ' 
•without any intention to be bound by such , 
decision. Held, the decision was not an ; 
award and was appealable.' L R 6 A 122 

Civ=85 I C,G08=A I R 1925 A 348. 

159 — Parties asking Court to dispose of | 
the case on examination of the marks in a ! 
trade mark case. Held the decision 'was not ; 
award as the parties had not intended to 
abide by the decision. 18 S L R 30G=7G I j 

C 309=A 1 R 1924 S 134. ■ 

IGO — Where the Court istelf actsas arb- ; 
itrator no separate award need be passed | 
inviting the ptirties to put in objections i 
before j^assing a decree. Such an award is ; 
in itself a decree. ^ ; 

Where in a suit the parties agreed ; 
tluit the Judge should give his decision i 
■without any witnesses iieing called, and ; 
tliat they would abide by his decision. Held, j 
that the 'decision was in the nature of an j 
award and that no appeal lav against it. 3 ! 

U B R (1917) 3G=44 I C 622 ! 

(2) Appointment of arbitrator or umpire. ! 

IGl — Court empowered to appoint an j 
umpire, in case the arbitrators fail to app- ; 
oi at- Appointment of by Court on the I 
umpire appointed by arbitrators refusing i 
to act is valid. A I R 1927 Lah 123=99 
; . 1 C 654 1 

I 


(3) Compelling arbitrator or parties. 

1G2-A Court cannot to compel, a private ar- 
bitrator to arbitrate against his If an : 

arbitrator after iiavuig recorded sqlmei^vide- i 
nee and submitted his^decisioii upoh some of ' 
the issues, refuses to arbitrate .any further, j 
the Court ;C{uinot threaten with* a charge ! 
< f contempt of Court. An order conveying ; 
such threat and an award forced thereby * 
w'ould be set:aside in revision, 18 A L- J 952 I 


■ (4) Execution of award. 

Award not speci'fyi tig definite am- ' 
but only indicating manriqr. of calcu- 
lation; is not final — Court proceeding to 
execute, such axvard to allo'\y- a* party to re- 
cover a sum arrived at by his' own calula- 
, ]ion:acts without jurisdiction A I R 1925 
„ ; lf>5=84 I C' 824=.2 R 587 p B. 

j’V* duties. ■ ” ■ 

. 184— ^^■th of .one arbitrator-^ Contract 
to seii-Ejeteht' ' fo be fixed by' ' dfbitra^rs 

ll. dl. il. (\) 


ARBITRATION iConiil.) 

(8) Duties and Powers of Court {ConUh) 

(5) General duties {Co7diL) 

-whether court can fix the extent 28 M, L 

J 662'. 

165 — Question of umpires authority is 
to be decided by Court —34 M L T 238. 


(6) Powers of High Court 
160 — High Court xvill not interfere 
where ap. award granting joint decree ag.-e 
inst defts as heirs of the deceased is set 
aside for one deft, not being a party to 
the reference I R 1931 A 259=1931 A h J 
100=130 I C 291=A 1 R 1931 A 242 
1G7 — High Court lia.s inherent jurisdnr- 
tioii to stay execution under an award 
where the application to set aside an award 
has been rejected and an appeal to the 
High Court is pending therefrom. AIR 
1931 Bom 884=33 Bom L R 702=Ind Rul 
(1931) Bom 448=133 I C 864- 
1G8— Award beyond terms — Objections, 
disallowed by Court — High Court has no 
power to interfere, even if the lower Court 
has come to a wrong conclusion on a ques- 
tion of law or fact if he cannot be said, 
to have acted illegally or 'with material 
irregularity. AIR 1923 Lah. 194 (1)=73 

1C 558 


(7) Summoning arbitrator as witness 
169 — Application for summoning arbi- 
trator as witness-judge not allo-wing-refu- 
sal illegal A L R 1933 L 498=04 P L R 379- 


(9) East India Cotton Asso. Rules- 1 70 

170 — Rule 43-A-Purposes of arbitration 
include appointment as umpire -Kominato 
means finally appoint— Rifies about exten- 
sion relate to arbitrators, not umpires- 
Rules in R 58 refer to trading rules. 2G 
Bom L R‘ 84=79 I 0 7G9=A 1 R 1924 B 370. 


(10) Evidence, 171 — 177 

Y (\ — Oval evidence may be allowed iii 
certain cases but not as regards things e. g. 
evidence as to -market rates on a particular 
date wliich are within the kno'wledge of arbi 
trators ■ generally. AIR 1927 Cal. 237=44 
C LJ 422 =100 1 C 299' 
172 — Award of arbitrators appealed 
to Appeal Committee of Calcutta- Baled 
Jute Association— Parties not satisfied on. 
! question of . fact— Committee not precluded 
by rules to take fresli evidence— Failure to 
take fresh evidence amount's to Inisconduct 
; and their award must be set aslde-Instead of 
referring * back the matter to same Commi- 
ttee Court set- aside' award -afid^ dealt, with 
themattei itself. A I R 1927 Cal. 601 =3i 
I >i W ■ . C W K 686=103 I C 634- 
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ARBITRATION (CouUl) 

(JO) Evidence (Co/iU?,) 

173— Whei'e parties knew of; uaipire'^i 
;},pj> )intQiC!it but had not received notice of 
the date of liearinjif failure to take evidence 
in presence of parties will not vitiate 

.awifd if parties do not apply for re-hear- 
in<^, A. I E 1021 Sind 27=15 S h R Ji8=63 

. .. , t-c 14 j 

174— Parties can retract evidence pro- 

vi<ied it is possible for tlie arbitrator to 
'cxercise a iudicial discretion without such 
evidence. ‘ 7 S L R 113=24 I C 264 

175— A copy of ail award is admissible 
in evidence under s. 55 of Evd. Act 2 Pat 

L W 150=1917 Pat 241=42 I C 617. 

176 — Mere decision of an arbitrator, 
’unsupported by evidence cannot confer 
iurisdictioa on such arbitrator. 44 A 481=2b 
A L J 385=L R 3 A 289=4 U P L R (A) 64 

=66 I C 691 

177— Arbitrators cm take evidence 
outside the jurisdiction of the^ subject pro- 
A’ided the award is within jurisdiction. 4 S 

L R 196=9 I C 712 

See also 49 A W N 1904=1 A L J 29. 


(11) Exparte Proceedin^s-178-180 

178— NTotice in e.xparte proceeding is 
necessary but omission is not material if 
party not prejudiced. 27 C W X 933=80 1 0 

510=AIRI924C524 

179 — Prejudice to the absent party vi- 
■tiates exparte procedure of arbitrators. 27 C 

W N 933=80 1 G 5!0=A I R 1924 C 524 

180— Proceedings exparte as regards 
one parfey-Xo x'elief sought against him- The 
: party is not necessarily not in teres ted-Re- 
fereuec to arbitration without his joining 
is void. I R 1929 L 770=118 I C 434=A I R 

1929 L 174, 

(12) Family Settlement-I81-I84 

181— Courts of equity uphold family 

•settlements, even when they are not in legal 
form. AIR 1924 Xag, 14=77 I C‘4I 

182— Principles as to family arrange- 
ments are more lenient than In case of 
arbitration award. 5 P li T 255=73 I 0 552 

=A I R 1924 Pat 49=2 Pat 554 

.1^3— Award is not a family settlement. 
It binds only the, parties to it or their re- 
presentatives, 10 0 L J 535=26 0 C 133=75 
I C 62G=A I R 1923 0 185. 

184— Award invalid as such may be 
vaiid as family arrangement. See Minor- 
Irurdiaii of- Arbitration-Reference To* 


(12-a) Interest- 1 85- 1 86 
185— Interest can be awarded after the 
date ot award a d damages decreed* 27 C 
-^33=80 I V 610=A I R tm cm 
lyt, Interest cannot be .awarded after 
the date of the award. 27 C W X 494=77 I 
C 769=A I R 1921 C 576 


ARBITRATION {CouhL) 

(13) Uniitatton-18T-193 

. See also Limitation Act 1908 S. Ma/xl 
arts. 14, 45, 46, 113, 115, 120, 142, 144 auid |5S 

187 — A -ward not made ride of ('onrt 
within limitation does not become invali<b 
A I R 1930 Gudh 51=L R 11 A 32 Rev 

=Ind Rul (1930) Oudh 256=124 I C 44.8 

188— Limitation a]>pUatble to the en- 

forcement of relief giving by the award 
depends upon the nature of ihat relief; if 
it relates to immoveable prope.rty. the li- 
mitation provided for such pro]>erty will 
apply. 4 O L J 487=42 I C 116 

189— Award, not being a contract, 
Lmt. Act art 120 a]q>Hes ' 31 1 C 8i6 

190 — Claim though time, liju red can be 
referred to arbitration. PKj 1 (; 890=A I R 

1927 S 177 

191— Suit for <IamageB for breach *)f 
contract — Conditional acknowledgement — 
Condition to be fidfilled. Lim. Act. S. 19 

31 M 13 231 

192 — Disputes about taking^ of accounts 

of partnership — Death of arbitrator —Ter- 
mination of arbitration — Suit, for <1issohi- 
tion — Limitation— Time if runs during pen- 
dency of arbitration. 33 M L 3 4 

193 — Acceptance of award if an acknow- 
ledgment within B. 9 of the Lim. Act. 28 

I C 864 


(14) Majority Decision- 1 9 4-200 

194— Agreement between parties to 
abide by majority decision does not mean 
that the arbitration xnay l.>e co!iducte<l by 
a majority or by less than the full num- 
ber of :arbitrators. (1931) lil W X 961=34 

L W 725 

195 — Where majority opinion was agreed 
to prevail, but two of the arbitrators <1id 
not act at aM*, Held the award was void 

^ . A^I R 1928 MadOaSrlO I C 669 

396i^n a private arbitration, one of the 
arbitrators refusing to take part, the award 
is not valid and submission cannot^^ be 
pleaded as a bar to stiit, 8 0 L J 585=65 I 
€ 339=A I i 1922 0 |08 

197— Absence of one of six arbiiratt^x, 
at hearing docs not make it invalid it 
parties agree to be bound by the decisio!} 
of the five. Ind Bui (1931) Xag 60=130 I 

€ 156=13 X L J 237=A I R 1931 N 66 
See to the same AIR 1926 X 
405=95 I G 89; and AIR 1928 X 173=107 
I 0 625; and AIR 1928,M 1026=65 M L J 
429 ¥ B; and 47 A 637 t’B;'and-5l 

: ® 

198 — 'A majority award canuA dxe set- 
aside merely on the ground of minority 
absenting and rendering infructuous. o2 M 

L J 357=100 I C ' 6l4=A I R 1927 M 436- 

199— If some of the arbitrators are absent 
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ARBITRATION (Coml) 

(14) Majority Decision {Contd) 

it is the duty of the }>arties to object at 
that time and not to allow the proceedings 
to go on with less thaTi the full number of 
arbitrators. (1931) M W N 061=34 L W 725 

200— Majority decision is not valid, un- 
less so provided. 8 0 L J 585=05 I C 339= 
A I R 1922 0 108 


(15) Misconduct of Arbitrators 201-202 

201 — Award based on enquiries made by 
•arbitrator before execution of agreement 
to refer or behind back of party — Arbitrjv 
tov guilty of misconduct and award in- 
valid in snch a case 193'i P C L 868 (Civ) 

=A L E 1932 L 8GS (Civ.) 

202— Seeking outside advice on matters 
of law amounts to misconduct when the 
arbitrator in etfect leaves to the outsider 
the burden of deciding any issue in the 
case; but not when he merely takes advice 
upon the general rules of law bearing upon 
the case. '55 M 93=A I E 1931 P C 289= 
33 BLR 1536=35 C AV N 1287=54 C L J 
372=1931 P C 288=34 L W G7G=61 M L J 
■623=8 O AV N 1066=134 I C 1080=58 I A 
381=1931 A L J inG=A L R 1932 P C 

63 (p. C.) 


(!6) Reference or Submission to Arbitration 

203-244 

Synopsis. 

( 1 ) Agreement to refer must be mu- 
tual-203-204 

( 2 ) Dispute as to trusteeship-20r) 

( 3 ) “Dispute'’ meaning of-20G-208 
( 4 ) Effect and Nature of-209 
( 6 ) Form of refei’ence-210-211 
( 6 ) Hindu family-212-213 
( 7 ) Lapse of agreement-214 
( 8 ) Mahomedan Law-215-216 
( 9 ) Minor-2 17-221 

■ ( 10 ) Non-Compliance svith tterms of 

reference-222 

( 11 ) Order of reference on applica- 
^on by some only of the parties 

(12) Partner-224-229 
( 13 ) Persons who cannot refer -230 
( 14 ) Private Eeference-231 

( 15 ) Proceedings under S* 145 of cr 
P C 232-233 

( 16 ) Reference as to part of dispute 


ARBITRATION {ConhJ.) 

(16) Reference to Arbitration or 

submission {ConhL) 

( 17 ) Reference pending suit or a[>peal: 
235V',: ; ;■'V■':::■^:^('::VV^,V-V,V 

( 18 ) Refiisr.l by Arbitrator 236-237 
( 19 ) Revocation of agreemei t 2 >8 
( 20 ) Rights of parties 239-242 
( 21 ) Miscellatieous 243-244 


(I) Agreement to refer must be mutual 203-204 

203— Reference not bona fide — Awjird* 
incomplete — Necessary pai*ty not present^ — 
Award is not valid 32 Bom L R 639=.->4 
C AV N 484=123 I C 187=51 C L J 400=1 R 

1930 P C 177=A I R 1930 P C lOtl 

204 — Parties must have mutually agreed' 
to submit to arbitration. If once so agreed, 
subsequent insolvency of one part/ does 
not destro^Y the mutuality; and if it does 
destroy neither party can enforce it. 19 H 

L R 24=95 I C 750=A I R 1926 S 209. 


(2) Dispute as to Trusteeship-205 

205 — Dispute as to trusteeship cannot 
be referred to arbitration 1917 Pat 93=1 
Pat L AA' 260=38 I C 297. 

See Also 32 A 503;: 

and 30 A 137;. 

and 21 B 335. 


(3) “Dispute” meaning of-206-208 

206 — A point as to which there is no 
dispute cannot he reffered to arbirtration 

86 I C 393=A I R 1925 S 242. 

207 — “Dispute” includes mere failure to 
pay a claim. 17 S L R 15=80 I C 969=A I- 

R 1924 S 105 

208— The appellant wanted informations 
from the respondents to J udge whether the 
goods supplied were or were not according 
to the contract. He demanded the produ- 
ction -of the basis and shipment samples. 
The respondents declined to comply witlt 
the request. Held, that there was no “dis- 
pute” w'hich could be and had been validly 
referred to arbitration since there was no- 
assertion of right by apx>eliant and conse- 
quently no repudiation by respondent. A 
I R 1921 Cal 342=33 C L J 545=64 I C 798,. 


(4) Effect & Nature of-209 

209 — Reference to arbitration does not 
destroy the ordinary common law right to 
go to Court. 88 I C 929=A I R 1925 C 

809=52 C 453. 
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ARBITRATION (CoM.) 

(16) Reference to Arbitration {Cofitfl) 

(5) Forai of reference 210-211 i 

*210 — Oral sul)raissi<'>!i to arbit ration is j 
looal. 130 I 0 «10=A I R mi Pat 92. : 

*211 — Submishi(ni to arbitration re(j|uires , 
agreement in writing though unsigned by ; 
•either -party — Invalid submission vitkitos ; 
aihitration. 20 fS U Ji 385=:‘^i f 0 834=A I 

R 1925 S 144, ; 


{(i) Hindu family 212-213 

212— Where a manager sues impleading 
minor members as pro forma defendants 
he can get them exempted from the suit 
and refer to arbitration, i'nd Bui 1031 All 

(>50=133 I C 416. 

213— Manager -of joint Hindu family— 
Power to refer disputes— See 10 N L R 74. 


(7) Lapse* of -agreement 214. 

214 — Where tlicre is an unreasonable 
delay of about three years for proceeding wth 
an agreement to refer, the agreement lajises 
and it cannot be made a rule of tlie Court. 

33 Bom L R 1022. 


(8) Mafiomedan law. 215—216. 

*215— Award on a dispute between 
widow and sister of deceased Afahornedan 
as to dower and distribution of estate 
• Award not fixing dower or making good 
widow’s legal right to one — f<mrth — Held 
the award was valid as ’warranted by sub 
missiom A 1 R 1918 p C 223. 

216— Whether governed byAIahomodan 
Law. 8 A L J 746, 

See Also, 19 A W N 1885. 


(9) Minor. 217-221. 

217 — Alinor — Griiardian of — Arbitratioii 
—Reference to. See Hindu Law — Alinor— 

‘ CJ iiardian of — Arbitrate on. 

218— Guardian can refer to arbitration 
<jn 1)ehalf of the minor. A I 11 1931 Pat 

92=130 1C 810. 

219 — Guardian has power to refer to 
arbitration on behalf of minor. AIR 1931 

Pat 92=130 I C 810. 
*220 — Alinor — Leave of court necessary 
in pending suit. 52 I- C 327, 

221— lief erence —minor — sanction of 

Court — No xn-esumption that award wa.s 
sanctioned hy Court. 35 I C 675, 


( lO)Non-CompIiancewith terms of feferfnce-222. 

222— Award made -without survey of 
goods a.s required by the agreement is ’ not 
waiid. 28 OWN 261=80 I C 151=A I R 1924 

C 490. 


ARBITRATION (Co///,/.) 

(16) Reference “to Arbitration {(ovftL) 
(U) Order of Reference on application by 
soine only of the Parties. 223. 

2‘i)-Quaere- Whet her r.n order of I’eferen o 
to arbitration made by the (5>m't on the 
a|>plication bv .>ome of the parties onlv i.s 
legal. ' 44 i C 486. 


(12) Partnef-224-229. 

224— Partner—Beferenee i>y. Si^u 
norship— Partner — Arbitration, 

225— Fini: iuav be a ]>artv in a redVnviH'.e. 
34 B L 11 737=A R 1932 B 375=A I R 

1932 B 79L 

226— (i) Gne part ner of a firm camiot 
refer on behalf of the firm. | llH f C 

A 135; A IB. 192«» A 91. followed (ii) Bnt 
if a decree is pM.^sed on such 1 reiV-ren/e 
against t^’e firm the exccufing Com*; 
question its validity ( 5 L 54: 41 27, fo- 

llowed) .LhI Bui (1931) Lah 79Hr|J3 | C 558. 

227 — .i)e<;ree on award is bindifig, ami 

will operate as res judicata even though it 
is not in accordance with tlje tcu’rns of refe- 
rence. 59 ! C 89. 

2*28 — Where a partner enters into hu 
agreement with rat arbitration ehuise, ibe 
other partners will be bound by the sub- 
mission if they fail to repudiate it btit aet 
upon it, whether or nc;t the former heal ori- 
ginally power to enter into .such argeejiKUit. 
A 1 B 1931 P C 289=8 O W N 10">6=:i5 <’ W 
N 1287=61 M L J 1>23=34 L W 676 (P C)= 

l34IC!b8'0, 

229 — Befereiice to by oiui partner of 
chum against customer— Binding on others. 

18 C W N P.!25. 

(13) Persons who cannot refer, 230, 

2.30— lie fere nee by person.s incapable 
of contracting nr by persons havimg a limi- 
ted power of dispo.sitioii over subject 
matter of award— Award ordering juirly to 
do acts beyond his legal couipetence-Award 
invalid. 19 C W N 948. 


(14) Privite reference. 231 
231 — Decision on private arb'lriition 
is o])err.tive if proceedings are contluctcd 
regularly. A L 11 1921 Cal 328=25 C W N 

201=62 I C 519. 


i (15) Proceedings under S. 145 Cr. P. C. 

! 232*233 

232 — Criminal Procedure Code, 8. 145— 

iwoceediiigs under — Reference to arbitra- 
tion and award — Acceptance f>? both 

parties— Order of Court on award— Vali<lity 
oi ^See 4 Pat L W 194 

233 — Proceedings under S. 145; (7r F. 

} Code not to be referred to arbitration. 2 

i ■ Pat L J 8^ 
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arbitration ((' oHftl ) 

(S6) Reference to Arbitration (Contd,) 

( I6j Reference as to part of dispute, 

A as 1o ])art of an instalment 
•and arbitration as to rest of same instal- 
ment eannot Ik 3 allowed. A I It 11)21 Oal. 

7(;7=;]:i C !/d 145=60 I C 909 


(17) Reference pending Suit or appeal 
255 

claiming' tbe custody of wife 
— i-eiVr<nice to arbitnition—Competency of 
Coin t. A L R 1935 L 618 


(!8) Refusd by arbitrator 236-237 

2;Jd“"Aiention of arbitr;i1,or— No accep- 
tance by him — Subsequent addition of 
HHoilier by consent — Both competent. 8 S 

L R 302, 

237—Ilererence when complete — Eefusal 
l)y arhitrator — alteration of terms of refer- 
ence by consent of parties. 8 S L R 302. 


(19) Revocation of agreement to Refer 238 
28 H.-- Auto erne lit to I'ofer t<^ arbitration 
out of (o)urt cannot be revoked except 
for <j;ood reasons, 12 A L J ,520=23 1 G 

758=36 A 354. 


ARBITRATION {Gould.) - . , 

(U) Report of t he., Umpire (CWcZ.) . 

246— Question of umpire’s authority js 
to be decided by the Court. 34 M L T 238 


(18) Revision or Review 247-252 

247— Order superseding awai’d in a 
pending suit is a "case decided’ and can bo 
revised under s. 115, C P C. Iiul Eul 

(th:U) All (i56=l33 I C 416 

248- -An order setting aside an awiwd 
is not a case decided within the ixieaning 
of s. 115 C^P C and iherofore no re^■isioI^ 
lies froju such an order. (1931) A t J 842 

241) — Revision is generally objectioiuiblc 
in cases of awards and a Court should in>t‘ 
iiiterfere unless it finds not only an illega- 
lity committed hut some substantial’ haViu 
resulting from that illegality. (19.‘>1) AI W 
■ N 961=34 L .'W 725. 

250 — Award passed— Altered on review- 
Appealable or oidy f;y Revision, 5 1 ML 

J 827 

251— An arbitrator cannot review his own 
aw<ard00PR 1917=107 P W R 917=41 I C 59, 

252 — Order rejecting objections l<> — 
Application for revision — Court-fee — Court 
Fees Act, 1870 sch. T, art* 13, 4 P L R 3911 

=9 Ind Cas 388=13 p W R 1911 


(20) Rights of Parties 239-242 

239 — Parties agreeing to alnde by the 
decision of Arbitrators, such decision is 
binding and is relevant in a suit involving 
the subject-matter of arbitration. 90 I C 

G20=A ! R 1927 M 426 

240 — Parties choosing their own arbi- 
■ xrators wlio settle claims irrecoverable in 

Court; such settleuient is nevertheless 
valid. 23 A L J 561=A I R 1925 A 503=88 
I G 708=47 A 657. 

241 — Authority to refer to arbitration 
.-‘aiiTiot be challenged in appeal if not 
challenged in lower Court. 130 I C 810= A 

I R 1951 Pat 92 

242 — Alteration of terms of reference 
by consent of parties see. ’8 S L R 502. 


, (21) Misecllaneous 243-244 

243— Award — Abiiidi ty of— Part-perform- 

ance of award--“Suit for enforcing remain- 
dcr — Formal <101*0018 in submission etc, 
laired. - . 5M C 999 

244— Execution proceedings— Reference 
to arbitration— A wju'd, if in adjustment. 

42 I C 467 


Report of the Umpire 245-24S 
^ 245— Report of umpire should not be 
interpreted by ‘ extrinsic evidence— But 

is' permissible to decide the extent 
ot hts vjvtrisdiction: 34 M L T 238 


(19) Revocation or withdrawal from Arbitration 
-253-258 

253 — Submission once made cannot be 
revoked except for good reasons. 96 I C 3^5 

253(a)— No revocation except on ^-ery 
strong grounds. 7 Bur L T *^79=1914 TJ Ji 

R 26=27 I C 31 

254— All jipplication to Court to app>oint 
new arbitrators amounts to an {ibaudourxreut ' 
of the previous lu’ocecdings. 24 Bom X,.^ R 
361=67 X C 913=A I R 1922 B 4:16=46 B 854 

255— Nothing wais done for a long time 
since reference when, the plaintiff sei*\'cd 
a notice to revoke the urbitriition. After 
the notice the arbitrators met and cc n ti- 
ll ued to sit for several days. No one t<u>k 
the least notice of: the notice of revocati<ni. 
Held, that under the circumstances the 
award was not invalid and could not be inot- 
aside. 16 PER 1912=43 P W R 1912=13 

I C 32. 

256)— Insolvency or issue of vesting 
order not a revocation— A'esting order at" 
-the time of reference, effect of— Official 
Assignee not a necessary or proper party 
to enforcement o.f award. 5 b L R 4= 1 2 I 

C 188. 

257-rA suit to enforce an -award is .not 
an application to file an award.. If 9. paxdy 
givesi notice of hisj withdrawal, the arb|- 
tnatofs need* not tt 

‘hear}i%i 7 Bur. BiT? 
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ARBITRATION {Oontil) 

(19) Revocation of withdrawal from 
Arbitration {(Jo/ikh) 

‘25H— Tbe oinmiasiou to irive notice of 
tlic^ meeting of the arlutratovs nud of tlie 
trial, to a party who has prior to such 
meeting notitied to tlie ar])itratt»rs lus 
withdrawal from the suhiuission does lujt 
h validate the award. 7 Bur LT 27^11)14) 
It U B li *20=27 I C 31. 

See Also 29 M 44 


(20) Stay of Arbitration Proceedings 259 

259—An arbitration proceedijig is to be 
stayed when a plff. imi>eaches a contract 
on equitable grounds, :>l Cal L d 158=55 

1 Q Sl7. 

See to the same effect:— 23 C W N 534. 


(21) Waiver of Objection 260—263 

260— Appearance under protest does not 
waive objection as to Jurisdiction. 20 Bom 
L 11 i0B7=104 I C 174=A I R 1927 B 553. 

See to tiu-i effect. A I R lOBl B J43= 
Bom L R 750=1 11 1031 B 513=134 I C 
705=55 B 503. . 
2G1 — Once parties appearing before 
arbitrators object to jurisdiction they do 
not waive their rights by prot:eeding -with 
the case before arbitrators. A 1 B, 1931 
Bom <SL=Iiul llul (1931) Bom 97=3*2 Bom L 
L R 145=128 I C 881. 
26*2 — Objection as to want of notice not 
raised is not to be deeiDed to have been 
w^aived. 26 Boiii L R 84=79 I 0 7(>9=A I R 

1924 B 370. 

263— IVhere x^arties agree to refer to 
arbitration various causes of action they 
must be deemed to hfive waived objections 
4is to misjoinder. 24 S L R 145=1 R 1930 
S 33=121 I C 1GI=A I R 1930 S 170. 

(22) Withdrawal of Suit on Award. 

See C P Code 0 23, r. 3. 

(23) Miscellaneous 264 
264 —Suit to enforce i>art of (ward— 
Maintainability— Small Cause Court— 

Jurisdiction. 22 C W N 66. 

ARBITRATION ACT 9 OF 1899 

See Also cases under CPC Sch II 
and Ss. 141, 151 and 0 39. 

See Also Specfic Relief Act 8. 21 
Decree on awvard under a nullity--- 
enforceability of award— application for 
execution of decree can be regarded as one 
for execution of aw^ard. ALB 1933 P C 
95=57 C L J 143=37 C \Y N 401=37 L TV 
321=35 BLR 327=142 I C 324=64 M L J 
341=A I R t93J P C 61. 


ARBITRATION ACT 9 OF 1899 (Co^tfri) 

— Decree superseding tlie award, eonnof 
le x>assed. Such decree will he irttated. as 
nullity in execution ijroceedings, and 
execution i>n tim basis of* the award will, 
lie granted. 3»5 (■ X 537=58 C 1018. 

—The, C P Arbitration Amendmeul 
Act) mahes^ali references in U P references 
under the Indian Arbitration Act. A T R 
1931 All 7b3 (l)=fna Rut ( 1931 ) All 6*57= 

I 133 I C 417. 

—The Act applies otdy t'> private 
arbitration. Per Cnrrj. 

— It applies even wIumh; parties 1 o a suit 
engage in arbitration witlmut an order of 
Court* A 1 R B>31 Rang oXrlnd RuMiPbl) 
Rang 121=9 R 39=Ul ! C 57. 

See to the same effect A 1 R 1922 C 
4tU=i;t> T C 81)8=49 C 608. 

— An action can be brought to set r.Hulo 
a jH-ivate jiwar<I provided there was nc^ 
contract for a reference or tin* contract, if 
made, was fraudulent, A 1 R 1922 Livh 
3r»9=3 L;di 296=59 i C 585. 

— The Act does not x>rovide for a motion 
for administicition of r.n estate, iht* remedy 
is administration suit or oviuiuating sum- 
mons A I R 1927 Cal 56)2=31 (' W X 51 7= - 
45 C L J 597=102 I C 108.. 

— Ill case of ]>rivate a,rbitration Civil’ 
Court cannot issue commission to a witness 
for cvulenco. A I R 11)22 Bom 444=21 Bom 
, , , L, R 853=47 B 250=75 I C. 2,21- 

— Agreement to refer being impeached 
the arbitration xiroceedings can stayed 
bv the Court, 15 8 L R 5=79 1 C 8iU= A . 

I R 1921 S H4 

— An agent can be authorised by Ids 
principal to refer tiie matter to arbitrctiou 

73 I C 609 ' 

' — 0 21, r. 2 of C F C applies to • 
awwls under the Act. 97 1 (’ 2 . 21=4 i n 

^ mi S 66. 

—In default of a party notice Is nece- 
ssary if the arbiteitors intend proceeding 
exparte. AIR 1924 C 524=27 C W K 93i^ 

=80 I C Sit' 

— Allowing interest after the date of 
the award is not necessarily ultra vires 27 
C W N 933=80 I C 510' 

— Extension of time by Court withcut 
‘ an express application and due notice t(^ 
other party is bad AIR 1931 Bom 125 • 
=32 Bom L R 165()=129 I C 886=55 B 462 - 
[ — Award upheld by Court does not 

necessitate a separate decree, 31 C W K 
517=45 C L J 597=10*2 I C 108= A I E 1927 
, ■ C 562 ' 

[. — Ss. 2 Proviso and 11 — Act applies^ 

J to all references made under the Oompa- 
5 ' nies Act— Companies Act . S. 152 (3) — 
r effect of A L E 1933 L 2=f 3 P L R 1048= 
f 141 I 0 64=A I E 1933 L 44.. 

. — Reference to arbitration can be made 
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ARBITRATiON ACT 9 OF 1899 (Coml) 

to Iligb (Joiirt ait bough portion of the 
•subject matter is outside jurisdiction. A I 
li IIKW Cal 4(>«=Iad Eul, (19;i0) Cal. 812= 
:-,;4 C W N 208=127 I C 60 

— Ss. 2, M, 4, 8 aud 9 — Matter having 
been referred to the arbitration of five 
panebayaidars the Court could not give any 
relief nor a])poiut another ])ancli in place 
•of the one refusing to act. A I R 1991 
I70=r.nd Rul/( 19:41) Mad 412=54 M 
19X=:i.4 L W bOrllOM. L J 498=130 I C 668 

— Ss, 2, 15, 19— The Court has under 
S. 90 full 3 )Owers 1o stay a suit ]>r<)vided 
ilir.t there is speeilic understanding befere 
llie partie'^ to refer the matter in dispute 
to arbitrr.tion. 22 Bom L R 842=1921 B 
B 185=57 I C 997 

— S. 2 — A suit under a contract was 
brought at Karachi and referred to arbitra- 
tion there. Held the Court at Amritsar 
Irad jurisdiction to stay the suit. AIR 
19:41 Lah 00=lnd Rul (1091) Lah :']97=I30 

I C 769 

—Court at Karachi at which the suit 
is brauglit and to wliich reference to arbi- 
tration is made can stav the suit. A I R 
1991 Lab 6(i=Ind Rul. (1991) Lah :497=|30 

I C 769 

— Award relating to jiroperty situate 
'in tlie Presidency Town in which the par- 
ties arc living can be filed in such Presy 
Towti. A I R 1929 Alad 91=Ind Rul (1929) 
Mad 9:48=29 LW 227=5(3 M L J 95=114 

1 C 818 

— S. 2 -The Court of a place where even 
.,ii part of the cause of action arises has 
. jurisdiction to file the award based on the 
contract to which the cause of action re- 
bites, 8 S L R 107=27 I C 129 

See Also 5 S L R 97=12 I C 662 

—Mere fact of goods lying at Kara- 
-mhi does not give the Karachi Court juris- 
• diction to lile award if no part of the cause 
'-^jf action arose at Karachi. 16 S L 

R 29:4=80 I C 309= A I R 1924 S, 4 

— Ss. 2, 4 (b), 5 and 119-Mere fact 
that a reference to arbitration is made 
does not prevent a suit; but it would be 
43therwise if award also was given before 
the suit. 13 S L R 193=56 I C 150 

^ — Ss. 2, 4 (a), and 19 — The filing of a 
suit does not invalidate a pending arbi- 
tration. 

An order for stay of the suit is good, 

■ though made after the award. Under sec 
10 such an order can be made both before 
and after reference or award. It is The 
-eourt in wh.ch the suit is filed that has 
.power to stay the suit under sec. 19. If no 
.■stay of the suit is obtained an award made 
- after the suit is filed is invalid. 13 S. L, 

K 8=52 1 C 130 


ARBITRATION ACT 9 OF 1899 

— S. 3-Where agreement to refer to 
arbitration is made with company, Court 
cannot file it under such. II, ])ara 17, A 
I R 1929 Lah. 24()=Iiid Rul (1929) Lah 789 

=118 I C 533 

— S, 9-Companies Act. 1913, B. 152 — 
Agreement to refer under — Award made 
pursuant to — Application to file, under 

Para 20. of Sch. II— Xot i^ermissilde— Hub- 
Court has no jurisdiction to entertain 
application. 13 P L T 169=13l> I 0 445=1 
R 1932 P ]09=A L R 1932 P 315 

— S. 3 — Arbitrators must decide the 
disxmte according, to the terras of the con- 
tract, and it is^ imidied that every defence 
open in a Court of Law can be equally so 
for the arbitrator’s decision. AIR 1929 
P C 10B=Ind Rul (1929) P 0129=5(3 C 1018 
=56 I A 128=(1929) A L J 254=:4:4 C W K 
485=29 L W 682=56 M L J 014=(3 0 W K 
473=49 C L J 462=91 Bom L R 741=(1929) 
M W N 516 (PC )=II5 I C 713 

— S. 4-Under the Act there must be 
an agreement between the parties iii 
writing to submit their ditf lerences to arbi- 
tivation. It is, of course, not necessary in. 
all cases that both parties should sign the 
written agreement to refer. If the sub- 
mission is in writing and is binding oii 
both parties as their agreement or as the 
equivalent in law to an agreement betw'een 
them, the statute is satisfied. 34 B L R 
697=1 R 1932 B 372=138 I C 337= A I R 1932 

B 341 

— S. 4 — It is not necessary for a valid 
submission that the acce]:>tance vhould be 
in writing. A I R 1931 Bom 81=Ind Rul 
(1931) Bom 97=:42 Bom L R 1451=128- 

I C 881 

— S. 4— III the case of a contract- 
go verned by the Bombay Gotten Contract 
Act, the by-laws providing for reference to 
arbitrarion coupled with agreement between 
parties to abide by them amount to a sub- 
mission in writing. AIR 1931 Bom 81= 
Ind Rul (1931) Bom 97=32 Bom L R 1451= 

128 I C 88f 

— Ss. 4 and 15-Oral submission— Award 
made on — Suit contrary to terms of — 
Award is a good defence to, 63 M L »T 
610=1932 M W N 988=3(3 L W 486=139 I 0 
355=A I R 1932 M 745=1 R 19:42 M 650= 
A L R 1932 M 1456=56 m 85 

— Ss 4, . 15— S. 4 applies only to 
written submission. Where there has been 
such a submission to the award is enforceable 
in the manner prescribed by S. 15 of, the 
Act. Where the award is made ou an oral 
submission it is not enforceable in 4116 
manner prescribed by the Act, thougn ^ it 
may be valid and enforceable otherwise 
than under the Act. G3 M L J 610=19:32 
M W N 988=36 L W 486=139 I C 355=A I 
E 1932 M 745=1 R 1932 M 659=A L R 1932 
M 1456=56 M 85 
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ARBITRATION ACT 9 OF 1899 (CMnhh) 

— S. 4 (b)— Term as to reference I 

aiipuarinf,' on an iiuloiit form. Held, the 
giibmisFloi .1 ^v:is valid and biudins^ 2 T. P , 
li R (A) 24;i=lft A L .T ()52=r>lt I. C 7;^ 

42 A 525 

• :4--To constitute a subuiissioii, ; 

there must be a written agreement to refer. 
The signatures of both parties are essential. 

A mere document carrying the terms of 
agrcoment but not signed by aiiy^ party ^ 
does not fuJl within the meaning of see. 4. 
there is a vital diit’ereace between such a : 
document and written agreement. The • 
assist and sigmiture of either party need 
not be on a single paper. They may be on j 
a se]>erate paper provided it contains all 
the terms of the agreement. Ih I C h2;>= ' 

6 S L R 278 

■— S, 4-Sec. 4 requires that the sub- | 
nuBsiou to arbitration must be written r,nd ' 
binding on both parties. Their actual sig- , 
natures are not iiecessttry. 12 S L K 55= , 

49 1 C U5 

— S. 4 (b)-An agreement to refer need | 
not he signed by both ivarties. I R 1920 C | 
524=117 I C 540=A I ll 1029 C 97=.T2 C \V ' 
N 1101=56 C 118 

— S. 4 (b)— Bomba\' Cotton Contracts 
Act (XII of 1022)— By-laws -IS-A and 82 of 
— Dispute ii» relation to a contract — Dis- 
l>ute as to factum or existence of a con- 
tract if a — Written agreement to refer dis- 
pute to arbitration— Contract repudiated j 
and acceptance not proved — Effect — Juris- j 
dictlqn of arbitrators to decide dispute in ' 
case of. B4 BLR r>07=A I R 10B2 B B41= ! 

: ' ^ IBS I C BB7=1 R 1932 B 372 : 

. -^S. 4 (b)— A ‘ written agreement does 
not mean that each party hr.s" to sign a do- 
cument cootaining the "terms. The plain 
acceptance of a document containing all 
the terms is sufficient. 18 A L J (>52. 
doubted. A I R lOBl All m (2)=Iucl Rul 
(lOBl) Ail 484=53 A B84=(10B1) A L J 20= ■ 

132 ( C 324 

— S. 4-Parties may by their conduct : 
agree to terms of business one of which 
is reference to arbitration, A I R lOBl 
Bom &i=Ind Eul (19B1) Bom 07=32 Bom L ’ 
R 1451=128 I C 881 i 
S. 4 (b)-Submission‘ must be in -writ- 
ing and .signed by ■ both parties or their i 
agents authorized therefore. -AIR 192C ; 

Cal 938=53 C 05=95 I C 21 ■ 
■”r-S.-.4 (b)-One party referred his claim 
to air. association, xlrbitrators- appointod 
by the Assoc, laid the .claim before .tM 
otlier party who gave a - signed and writteir 
jinswer: to: the/ claim. ^ Held ' there was- • a? 
wyittem agretoeni witiiin . s. 4(‘b). A i-R 
2921 Ail 273=43 A 348=19 A '3u J l'32=61 -’f 

. — . 4 (i>)L-aii unsigned docaiietft 
thd terms of the submission to 


2iRB!TRATI0N ACT 9 OP 1899 (YWr/.) 

arbitmJion agreed to orally by both parties 
is valid. A i li 1031 All 135 (2)=(i031) A 
L J 20=132 I C- 324=53 A 384 
— Ss. 4 and H (2)-'rhe petition of c<nn- ■ 
promise in a suit for accounts amounts to 
a submission which iuciudes riffereuce to 
arbitration within the meanitm’ of s. 4 A I 
U 1024 Lah 405=71 I C 8IT 
— Bs. 4 ami li» -The existence of a <Ii- 
fference or tlispute is an essential ('ondition 
for submission to arbitration. A I \l 
1031 Bom lbk3>:l Born L 11 5i = ind Uni 
{1031 ) Bom 2d>8=130 I C 588. 
— 8. 4 — Where claim is stattOi* barred 
no disimtes cuti be referred to arljitratiofe 
10 B L R24=05 I 0 750=A i R 1926 S 209. 
— 8. 4 — Award under an agreement 
Under which only one party had option t(? 
refer is not valid. A I li 1020 Hitid H3=lr.d 
Rui (1020) Sind 188=118 I C 220, 
— 8 4(d) — The meaning of ‘Submission’ 
can be j^^athered from senies of document 
comprising the agreement. A ciaii.se fixing 
time for appointment of arbitrator should 
be strictly adliered to And so an award passetl 
disregarding the clause is bad in law. The 
mere refusal and failure to appoint an ar- 
bitrator within the period ii.xed in agree- 
ment don’t amount to waiver. The award 
must be enforceable as a decree. 42 Ail 
525=18 A L J 352=2 V P L U 243, =59 I C 75. 

— 8. 4 — Until acceptance wliieh need 
not be in writing, by arbitrator on reference 
signed by both parties, there is no appoint- 
ment of arbitrator submission includes fmtl? 
arbitration clause and a referem'e. A I 11 
1024 Sind 01 = 17 8 L R 03=76 I C 660. 
— Ss. 4 (a). 10— (Order refusing stay of 
proceeding is not appea.lai,ie but may be 
revised under s, liil f P f . A i R 103d 
Lah 644=indKul 10.31 Lah d0*’=U2 I C 850= 

13 L 59. 

— Bs, 4. 19-rnder r. 8 of. Hcng Cli- 
aruber of Commerce Rules institution of 
suit after reference immeduitely take away 
the jurisdiction of the arbitrators. Rut thy 
suit cannot retrospectively affect the vali- 
dity of the reference wiien it was nrwle or 
the iiortiou of the arbitration proceedings 
before the suiti 47 0 840=25 (1 W X 

I C 38§, 

. — Ss. 4, 10 — Award pending suit is im 
effective unless the suit were str.yefl (.>(^ I < - 
' 805=47 C 752 

— Bs,'4 (a), and 10 — A court Is ct>mpe- 
tent to pass au, ^.order for stay of a suit 
filled by <ono party; and the award given 
tfiWfeaftey is good. 13> SLR 8=52 ! C 130. 

iOr-The word ‘Submission’ 
in ©<10.4 coyers botk arbitration clause -as 
•■iralf as 'rqtereiice. Where one of tlie parties 
fi^'s a 'Suxi in respect of the same' subject 
ifiattier, the .Court may stay proceeding in 
its’ ilillefeut power. But the projier course 
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ARBITRATION ACT 9 OF 1899 {ConUl.) 
ill such cases is that the court should either 
adjourn the trial till the award or oblige 
the plfh to obtain leave of the court for 
revoking the reference. 10 SLR 1=35 I C 536. 

— S. 4~A contract for sale of goods 
contained a clause to refer disputOKS to ar- 
bitration, Held withholding of payment was 
such i\ dispute and that arbitrators could 
allow interest on the nionev withheld. 28 
C W N 704=54 I G 285=46 C 534. 
— Ss. 4, 12 — 111 deciding proper ‘Sub- 
inission’ the contents of the document or 
bond should be fully consti'ued according 
to Hec 4 Arbitration Act The court can 
extend time for making award under Bee 12 
of the said Act wen after the award has 
l)een given. The court is bound to keep re- 
gard both to the justice of claim 

us well as to the justice of method’s of 
enforcing it. The High Court has every 
revisional jurisdiction in the matter. IG I 
C 8G1=& S L R 89 
— S. 4-— Option to one of the parties 
does not remove the agreement from the 
operation of s. 4, AIR 1920 Sind 27=90 

! C 932 

— B. 4 — A Hill-of “Lading giving oxdion 
to sluxi-owner as to the place for determl- 
uing claims, Held, that unless the vship- 
owners exercised their o])tion the jiarties 
would be able to file I'lroceedings in the 
Courts of the port of destination as alter- 
natively provided by the Bill. AIR 1925 
Bom 449=49 B 854=27 Bom L R 1098=89 

I C 865 

— B. 5 — Court should not lightly re- 
voke submission to named arbitrators. 

A I R 1928 Sind 195=1 1 1 i C 700 
— Ss. 5 and 8— A valid submission can- 
not ]>e revoked without leave of Court. If 
the arbitrator refuses or neglects to act 
X>rocedure in s. 8 should be followed. 
Fresh apjiointmert cannot be made without 
revocation of the previous submission. 

It kS L R 101=44 I C 360 
^ Bs. 5. 15 — Filing of an award under 
s. 15 is x>:irt of * the same proceeding'’ be- 
fore the arbitrators. 10 I 0 153=39 C 669. 

' — S 5 — Misjoinder of xnirties and cau- 
ses of action in aihitration proceedings 

does not involve a question of jurisdiction 
But if an objection to misjoinder -is 
taken and the arbitrators ignore it, the 
objection can be raised before the Court 
charging the arbitrators with misconduct 
and the decision of the Court on it is mot 
oxien to revision. H I C 274, 

— S. 5— Arbitrators can inquire into 

and decide whether the signature is of the 
X>arty to submission and if the Signature 
represents a partnership, w’-ho those part- 
ners are. ! I I ‘C274^ 
— B. b An order refusing to set aside 

^■^<£0 dl. -ii. (a) us 
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an award based on evidence recoi*ded by 
the Court is not bad in law where the 
Judge also looked at the evidence recorded! 
by the arbitrators. 11 I C 274. 

— -Bs, 7 and 11 to 15— On award 
having been given the atbitrator is functus 
officio and cannot exercise the xxiwer given-, 
to him by s. 7 unless the Court remits to- 
him if satisfied that an honest mistake h is 
been made. A I R 1923 Ail 31. . 

B. 7 — Reference and award under a. 
X)olicy of insurance but bj^ Tribunal other 
than one contemplated by the clause is 
nevertheless valid if otheiwise legal in it- 
self. • 881 C 878=A I R 1926 S 8.- 

— Ss. 8. 9 — Sections Baud 9 do not 
ax>ply to a submission wherein the dispute 
is referred to five x>anchayatdars, as these 
sections apx>ly only to cases wdiere there is- 
a ’sinngle arbitrator or but two arbitrators’ 
The Court has hence no power to fill U]n 
vacancy if one of the five declines to act.. 
A I R 1931 Mad 170=33 L W G0=54 M 198 
=IndRul (1931) Mad 412=00 M LJ 498=1 30> 

I C668. 

— 'B. 8 — Order of the death of aib 
arbitrator can only be made under the Act 
and then only on fulfilling the conditions 
as to notices under s. 8 A I R 192G C 730=-- 
94 I C 177=43 C L J 292. 

— S. 8 — Does not apxdy to indepen- 
dent appointment of second arbitrator. A 
I R 1924 Sind 29=17 SLR 1()4=83 I C 539. 

— S. 8 — Kew api'Ointment, when there- 
are already api'iointed arbiti'ators who are- 
willing to act, is void, when the arbitrators, 
refuse to act new arbitrators can be ax^poin- 
ted only wdien ai^pointineut is subject to^ 
accexitance coinmuiiication in clear and une- 
quivocal language of apxmintment ipso- 
facto confers i:>owers on the arbitrators. 76* 
I C 201=A 1 R 1925 S 12.. 

— Bs. 8 (1) fb), 19 — One x^arty having: 
refused to appoint its arbitrator, the other- 
ax>poiu ted a sole arbitrator under s. 9 who 
afterwards I'efused to act. Held the proce- 
dure in 8 9 and not one in s, 8 (1) (b) is to- 
be followed. 107 I 0 435=A I R 1929 S 55. 

— Ss. 8 and 9 — Apxdicability does uot- 
depeud ux>on whether ultimately a single* 
arbitrator or two are appointed. AIR 1927* 
Sind 177=100 I C 890.. 

-Bs. 8 (1) (a) (b) (c) (d) and 19-Sub- 
mission to three named a,rbitraters who* 
after acting for a time refused to proceed, 
further — Court cannot interfere and ax>point 
other arbitrators in their place 21 Bom L 
R 308=50 I C 411=43 B 809. 

— S, 8 (1) (b)— There was a mutual 
agreement to refer two arbitrators, one of 
•whom refused to act; Held, s 8 (1) (b) app*^- 
Jies, as the expression ‘*an appointed arbi- 
trators” can mean one of two appointed arbi- 
trators AIR 1929 Cal 177=50 Cal B48=49> 
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‘0 L J 19r:)3 C W ]sr 418=Ind Riil (1929) 
Cal 481=116 I C 625. 

— S. 8 (2)—A party, ^ eutitied to a 
-.share in profits, asserted his rii»'ht to be 
represented at the r.udit. He appointed 
liis arbitration and referred the matter to 
him but the other party did^ not appoint 
his arbitrator and an application was made 
to Dist Judge who decided that dispute 
Iiad arisen and directed the parties to no- 
minate arbitrators within certain time. 
Held the order of the Dist Judge was not 
appealable. 71 I C 817=A I R 1924 L 405. 

Ss. 9 & 8 (1) (b)— Where a sole arbi- 
trator under S. 9 refuses to act, the procedure 
"to be followed is not that laid down in s 8 
<1) (b). ])ut that in s. 0 A I R 19*29 Bind 
.55=107 I C 435 

— S. 9— Where the sole arbitrator re- 
fuses to act then vacancy has to be filled 
in accordance with s, 9 A I R 19*27 Bind 
177=100 I C 890. 

— S, 9— A dispute having arisen was 
referred to two arbitrators, one ])y each 
party, one of the arbitrators refused to act 
after appointment and, therefore, the other 
acted as sole arbitrator and made an award; 
Held, the award must be set aside. English 
Arbitration Act does not apx>ly. 110 I C 

290 (P C). 

— S- 9— -If arbitrators appinted by one 
party refuse to give adjournment to move 
the High Court to have their appointment 
set aside, their refusal does not amount to 
misconduct, 40 M L J ir)()=(l921) M W N 
148=29 M L T 245=14 L W 42=44 M 406=62 

I C 205. 

— S. 9 (a) and (b)— -When reference to 
two arbitrators one by each party is made 
cne party refusing to appoint the other can , 
: appoint sole arbitrator. AIR 1925 Bom 
469=49 B 706=88 I C 90, 

— S. 9— The section does not limit 
• the number of arbitrate rs—Parties can add 
new arbitrators and the party acquiescing 
in such addition is estopped from objectinsr 
-on this ’ground. AIR 1921 All 64=46 A 456 
=19 A L J 648=62 1 C 426. 

— S. 9 (b)~Applies only in absence of 
contract providing otherwise. AIR 1921 
Mad 68=44 M 406=14 L W 42=(l92l) M W 
N 148=40 M L J 166=62 I C 205. 

. — S. 9 (b) — Contract in contravention 
■of provisions ofs. 9 excludes the operation 
of the section. The decision made by a 
single arbitrator chosen by one party only 
would be invalid. AIR 1922 P C 374=S7 
C L J 336=27 C W 660=(1923^ M W N 
.372=18 L W 537=50 C 1=49 I A^ .366=32 M 
L T 19=44 M L J 758=70 I C 777. 

— S. 9 — Sellers electing to have private 
arbitration destroys buyer’s remedy to 
.arbitrate through public tribunal. A" I R 
1924 Cal 828=51 C 657=82 I C 769 


tm 


ARBITRATION ACT 9 OF 1899 (Con/r^,) 

— S. 0 — Official Receiver or trustee in 
bankruptcy is not }>arty within B, 9 nor can 
he be compelled to be a [>arty where the bank- 
rupt’s estate is deljtor and not eretiitor. A 
I R 1926 Bind 209=19 B h R 24=95 I C 750, 
— S. 9 —Does !iot apply to eontracr, 
entered into by the parties themselves. A, 
I R 1930 All ‘584 =(1930) A L J 1147=In<l 
Rul (1930) All 762=126 ! C 30 
— S. 9 — Party desiring to enforce sidn 
mission clause must specify nature of dis- 
pute and nominate his arlntrater first. A I 
R 1929 Bind 58=109 I C 262. 
— B, D-Fihng of suit des]>ite refcreiua* 
— Specific performance cannot be enforced 
but only !^tav of suit can be asked for. 25 
C W Sr 62=01 I C 380= A I R 1921 C 244. 

— B. 9 (b)— Defect of absence of no- 
tice under s. 9 (b) can be waived by failure 
to object in time. 62 I (4 737= A I R 1921 
P C 123=25 C W N 794=13 M L W 318= 
1921 M W N 24=30 M L T 194=17 X J. R 
37=48 I A 12=48 C 493, 
— S. 0 (b) — In case of more arbitra- 
tors, one of them must be appointed con- 
vener- Xon attendance at meetings may 
under certain circumstances be construed 
as refusal to act as arbitrator mid on such 
refusal followed by non-appointment of 
another man one arbitrator would suffice, 
AIR 1930 All 675=(1930) A L J 1373=131 

I C 552. 

— Ss. 10, 12 — In case of pidvate refe- 
rence Court cannot, despite consent of 
parties, issue commission for the exami- 
nntion of witnesses. A I R 192*2 Bom 
444=47 B 250=24 Bom L R 853=75 I C 221. 
—S. 10— Where an umpire is appoin- 
i ted on .disagreement between arbitrators, 
he must re-bear evidence if so requested. 

I 15 B L R 68=63 I C 141. 

— B. 10 — Party cannot afiply to Com-t 
' for order directing umpire to state a case, 
39 M L T 563=27 h W 267=1928 M W X 
132=107 I C 793=A I E 1928 1 107 
— S* 10— Umpire is not bound to slate 
special case except to High Fourt— Aggrie- 
ved party should apply immediately th 
revoke submission — If he does_ not. he 
cannot ‘question award after it is pjissed. 
A I ':E 1921 Cal 576=27 0 W X 494=77 I 

C 769, 

— S. 10— Interest on damages awarded 
cannot be granted by arbitrator. A I R 1921 
Cal 576=27 C W X 494=77 I C 769. 
— S. 10— Rules relating to appeals 
under C P C do not apply to cases under 
the Act AIR 1924 Rang 47=2 Bur L J 
193=1 R 661=76 I C 525 (2) 
— 10— Mere error of law not dis- 
tinctly appearing on face of I’ecord is no 
ground for remission. 69 I C 99f)=A I R 
1922 C 447=41 C 646. 
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“S. 10— Although an arbitrator can 
Pass no order as to costs, the Court will 
not set aside an award merely because the 
arbitrator has dealt with the question of 
Costs. 8 S L R 136=27 I C 526 

— S. 10— The Costs of iling an award 
fails outside the iurisdictioii of arbitrators. 

5 S L R 89=12 I C 637 
See also 17 S L R 93=76 I C 660= A I 
R 1924 S 91 

— S. 10 (b) — Opinion of the Court is 
not binding on the arbitrators, nor can it 
operate as res Judicata. 79 I C 986= A I R 

1925 S 83 

— S 11 — l\nien the question when an 
arbitrator in India becomes functus officio 
comes to be decided, the line will have to 
be drawn somewhere in the procedure 
which is laid down in s. 11 for getting the 
award into Court. The procedure laid 
down by the Act is that the vaiious 
Stages to be found in ss. 11 to 15 are to 
be followed in the same chronological order 
as the numerical order of the sections. An 
application to set aside is not as a rule 
within the jurisdiction of the Court, until 
some application or attempt has been made 
to file the award or some other similar 
step is taken to enforce it. A I R 1923 All 31 

— S. 11 (2) — Mere receipt of the award 
by the Court is the filing of the award. . 
Ko special order need be passed. The | 
award filed is enforceable as a decree of : 
the Court unless it is remitted for recon- ^ 
sideration or set aside, A I R 1931 Sind 160 
See also 14 S L R 217=60 I C 942 
— Ss. 11, 16 — An aw^ard filed in Court 
under s, 11, can be transferred for execu- i 
tion to another Court even though the 
Arbitration Act is not in force in the local 
area in which the executing Court is 
situated. AIR 1931 Nag 170=Iiid Rul 
(1931) Nag 171=134 I C 683 
— S, 11 — Contract to send goods from 
Cawnpore to Karachi — Goods not sent — 
Breach of contract takes place at Cawnpore, 
but award can be filed in Karachi. AIR 
1922 Sind 32=15 SLR 74=64 I C 674 
— S. II — Decision of Committee of 
Appeal, on appeal from umpire’s award 
iiccording to contract by parties, can be 
hied. AIR 1927 Cal 647=55 C 180=31 C 
W N 730=103 I C 648 
Contra 102 I C 395=A I R 1927 Cal 
391=31 C W N 446 
— S. 11 — Pending a suit, the parties 
can refer to a luivate arbitration but the 
award cannot be filed either under Sch. U, 
or Arbitration Act — It can be filed only 
as adjustment under Civil P C 0 XXIII, 
r. 3 A I :R 1921 Sind 65=16 S L R 174 
(F B)=8I I C _653. 
— Ss. lljani 15— Notice o£ filing*^ 
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not necessary— Exparte procedure without 
notice is liable to be set aside. 60 1 C 987' 

=47 C 951 

— S, 11 (2) — Failure to give notice of 
filing award is not fatal. 95 I 0 378=A I 

R 1926 S 242: 

— S. 11 (2) — Notice not served— Award, 
is invalid. 102 I 0 8C0=A I R 19'^7 R 197* 

=5 R 171. 

— S. 11— Filing of award is a minis- 
terial act. Application by one of two 
arbitrators to file award is good. 8 S L R 

302=29 I C 60Z 

See also 102 I C 800=A I R 1927 R 
197=5 R 171 

— Bs. 11, 13, 14, 15— An award can be 
filed under the Act not on application of 
the parties but at the instance of the arbi- 
trator; and when the award is filed, the 
result IS, not that there is a suit in wdiicli 
a decree has been passed, but that there 
is an award .which shall be enforceable as- 
though it were a decree. 17 OWN 395- 
=18 I C 978=40 C 219 

— S. 11 (2) — Written, submission to 
arbitration not filed with award as required 
by High Court rules— Award not signed by 
all arbitrators — Award cannot be accepted 
by the Court either under Arbitration Act 
or under Sch II, Civil P C A I R 1929^ 
Mad 31=20 L W 227=56 M L J 35=Iud Rul 
(1929) Mad 338=114 I C 818. 

— S. 11 — Arbitrator receiving fees be*- 
forehand — No misconduct. 17 L W 648=75- 
\l C 850=A I R 1924 M 274, 

— S. 11 — One arbitrator resigning and. 
refusing to sign the view of the majority- • 
Award is not invalid. 76 I C 1007=A I R, 

1923 L 44, 

— S. 11 — Requires ilie award to be in. 
writing and signed. 3 Bur L J 102=82 I C 
802=A I R 1924 R 3I9> 

— S. 11 — Act applies only to awards, 
made pursuant to this Act. 95 I C 21= A 1 
R 1926 C 938=53 C 65: 

— S. 11 — In case of patent ambiguity 
in award Court cannot enquire to ascertain: 
what should be accepted: 

nor can it examine the umpire as to the 
meaning of the award because Umpire- 
becomes functus officio after the award is- 
published, AIR 1927 Bom 428=29 Bom. 

L R 660=104 1 C 94* 

— S. 11— Reference to arbitration uuder 
contract — Contract denied — Application for 
injunction to restrain arbitration proceed- 
ings— Injunction not to be granted. 23 C. 

W N*3II 

— Ss. 11 (2), 14 — An award is final 
under the Court in which it is filed remits 
it or sets it aside. 14 Bur L R 129=4 L 

— S. 11 (2) — Order returning the award 
.for complying with s. 11 (2), is not*a judg* 
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nienti within cl. IM, Letters Patent (Pang)# 
..A I E 1928 Rang llOrG'E 25=Ind Eiil (1929) 
Rang 89=114 I C 521 

■— Ss. 11 (2), ir>— Order refusing to set 
'aside an award is a Jiidgoient juid is ai>j.>eal- 
rdde under Tjetters Frdent (Oal) s. 104 (f) 
i: P 0 does not apply. 4(; I C (>87=45 C 502 
-r-B. 11 (2)— An order dismissing an 
application to set aside award is not a 
de<a’ee and not ax>pealable as such. 14 Riir 
L R 129=4 L B R 249 
— S. 11 (2)-~Order setting aside award 
is not apx)ealable either under the Act or 
under O P C. 6 L B R 88=5 Bur L T 155 

=17 1 C 902. 

— S. 12— Time can be extended by 
Court even after i)assijig of the award 129 
I C 88()=A I R 1931 B 125 
— S. 12— Court can extend time even 
after expiry of the original period Td Bom 
L R 19H=I R 1990 B 329=125 I C 425=A I 
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— S. 13 — A}>pelluie Lourt can inierfeio 
where judicial discretion is not exercised 
ill not remitting an award- L W 057 
=70 I C 353=A I R 1923 M 222. 
S. 13 — Court can grant reniissien only 
on grounds specified in s. 14. A I R 1924 
B. 51=19 B j. R 152=76 i C 84 
— S. 13 — Where amount ]>uyablti is 
not s|:>ecified but the rule of calculation 
is giveri^ remission should be refnse<b Err- 
or of law must be oue which a]>pea,]‘s on 
the face of the atvard or of a docununii 
forming jwt of it. CA) I C 995= A i R 1922 
C 447=49 C 64^ 
— Ss. 13 (1). 14 — Where arbirralor is 
not guilty of serious misconduct bui nui- 
rely of not exercising jiroper discretioji ih,- 
award cannot be set aside, Imt inay be re- 
mitted; nor can award be sot aside wbei't; 
Court is divided as to tlie merits of tlte 
dispute. 34 C L J 3,9=G() I C 389=A I R 


R 1930 B 462 

See also 88 I C 878= A I R 1926 S 8 
Bee also 6 S L R 140=19 I C 374 
— B. 12 — The Court before granting 
extension of time must see that the case 
is lit for such a grant; it should not merely 
•consider whether or not the arbitrator had 
.been diligent 8 B L R 209=28 I C 85 
See also 19 S L R 251=78 I C 521=A 
I R 1925 S 150 
— Ss. 12 and 13 — Apiiellate Court can 
^extend time under 0 41, r. 33 of C P C. 

54 I C 008=46 C 1059 
— S. 12— Arbitrators cannot extend 
■time. 10 h -W 057=70 I C 353= A I R 

1923 M 222 

— S- 13— Where uo party is at fault 
in not applying for extension of time, 
‘tim€ should be extended. 27 L W 51=1928 
31 W N 107=54 31 L J 49=109 I C 70= A I 
R 1928 31 09=51 M 103 F B 
— S, 15>— Remission of award without 
;tixiug time for its return — Court can extend 
time for its delivery. AIR 1928 3Iad 09 
-=27 L W 51=51 31 103=(1928) 31 IV N 107 
=54 M L J 49 (F B)=I09 I C 70 
— S, 13— Refusal to extend time for 
the submission of an atvard remitted to 
the umpire on an application under s. 13, 
is a judgment within Letters Patent cl. 15. 
A I R 1928 Mad 09=51 31 103=27 L W 51 
.=(1928) 31 W K 107=54 M L J 49 (F B) 

=109 I C 70 

— S. 13 (1)— No appepi lies from an 
•order remitting award owing to arbitrators 
misconduct Provisions of appeal in C P C 
•<.lo not apply to cases under Arbitration 
Act A I R 1924 Rang. 47=2 Bur L J 193=1 
E 661=76 I C 525. 
— B. 13 (l)'-Eeman(i-order for making 
fresh award amounts to refusal to file 
award and is not appealable 76 I C 525 
±A I E 1924 R 47=2 Bur L. J. 193= I R 661 
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— Bs. 1.3, 14, 15 — Parties consenting (o 
a partial amendment of the award-IInnamod 
portion of the award is enforceable as 
decree. 34 C W N 268=1 E 19.30 C 812=127 
I C 60=A I R 1930 C 468. 

Bs. 13, 14, 15— Powers of arbitrators 
are directly derived by the agreement of 
submission. Where oiie of the parties to 
arbitration is a firm, the other x>arty cun 
not proceed against either the firm or its 
members individually. In the latter ensti 
(ie. members individual) arliitrators are co 
mpetent to determine whether a parricular 
member i.s or is not a member of the firm 
But in the former case the arbitrators have 
no jurisdection to decide the (puistion of 
partnership and the liability of the individn 
al member. Ths question of liability is to be 
determined by a competent Court in execu- 
tion proceeding or by a separate suit. 6 B 
L E 127=191 C 363. 

— B, 14 — Arbitration procured by fnuul 
misrepresentation or mistake is arbftratioa 
“improperly procured” A 1 E 1932 B 2U 
=136 I G'‘806=I E 1932 s, 66 
; —S. 14— An objection to jurisdiction 
can be raised under S. 14, It seems to l>e 
covered by the -words “an arbiirati<‘n iir.s 
been imx>rox)erly procured” which iticliidc 
the case of an arbitrator who has been ill- 
egally or improx>erly jippointed. 33 P li E 
365=137 I C 846 =a I B 1932 L 378=1 R 1932 

L 364 

— S. 14 — Ordinarily it was open to the 
respondents to institute a suit to set aside 
the award on the ground that the arbitra- 
tor had no jurisdiction to make it, but in. 
this case, as he had raised the objection 
before .the arbitration Court which had 
given A decision on it the suit Is barred by 
the rule of res judicata 33 P L E 365=137 
I-O 846=A’I E imL 37M R 1932 t 364 
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— S. 14— Objection to award permissi- 
ble under — ■Object ion challengiiig; factum 
■of the reference so for as the party objec- 
ting is concerned and going to the root of 
the jurisdiction of the arbitratioti is an 
o))jection to award permissible under the 
section A I E 19:-52 {S 20=130 I C 806=1 R 

1932 S. 66. 

— S. 14— Objection filed under relating 
to matter on ])asis of which a suit to set 
iiside award is competent — Disallowance of 
Jt^eparate suit l>y the same party to hr.ve 
same matter Inquired into agaiu-not main- 
tainable. AIR 1032 S 20=136 I C 806=1 

R 1932 S 66. 

— S. 14 — Words “arlutration and award 
An s. 14 and ‘award” in para. 15, Sch. II, 
Civil P C., are same A I R 1930 Bom 431 
=32 Bom L R 389=54 B 696=Ind RuL (1930) 
Bom 401=126 I C 305. 
-y-S. 14 — Appellate Court has wider 
. jurisdiction to review awards than the 
Court of first instance. I R 1930 M 372=122 
I C 516=A I R 1930 iVl 723 
— S, 14~Party obeying award can ob- 
ject to the award but a party accepting 
benefit, even under protest cannot raise 
•objections. I R 1930 S. 36=121 I C 164=A I 

R 1930 s. 195 

— S, 14— Discovery of additional evi- 
•dence Matter cannot be retried I R 19.30 
S 36=121 I C 1G4=A I R 1930 s. 195 
— S. 14 — A p;\rty cannot afterwards 
allege that ‘consent to submissioirwas obta- 
ined by representation. I R 1930 S. 36=121 
I C 1G4=A I R 1930 S. 195 
— S. 14— Where there is only legal as 
•o|.)xmsed to moral misconduct on the part 
of the arbitrator, Court can remit the 
^Hatter. 25 I C 391=41 C 313 

— B 14 — ^IVhere an arbitrator passes 
an award without informing either party ; 
-and not allowing sufficient time to produce • 
■ evidence, the award must be set aside. 25 : 

^ ^ I C 391=41 C 313 ^ 

— -b. 14— A suit can be brought: to j 
impeach an award on grounds not included ' 
within s, 14, 24 C W^IST 454=31 C L J 283 ' 

=56 1C 541 ; 

B, 14 — Clause in the submission not i 
to dispute award is not binding 11 S L R ' 

o . XT . , ^^=^2 I C 705 i 

— b. 14 — Ao misconduct where the 1 
5U*l>itrators act within authority given by i 
■reference. I R 1930 S. 33=24 S L R 145= ? 

121 I C 161=A 1 R 1930 S 170 I 
B.^ 14___SuPjegt matters of arbitration j 
and suit being different the award is not i 
: invalid. But if they are same the award is i 
vniitra vires AIR 1929 Lah. 564=30 P L R i 
4i5=Ind Rul (1929) Lxh 618=117 I C 74, 
See also ^3 Lch 296= A I R 1922 Lab 
_ ^ 369=691X 583 . 

— b. 14— An exparfce award will be J* 


’ ARBITRATION ACT 9 OF 1899 (ConUL) 

i set aside if sufficient cause is shoAvn for 
i non-appearance. 8 B L R 110=27 1 C 135 
i — S 14 — An arbiii-ator must be givtm 

proper opportunity to explain before dete- 
i rmiiiing whether he has misconducted^ him- 
self in overvaluing the property. 22 B L R 
295=1 1:J I 0 360=A I R 1928 S. |71 
— B. 14— Award passed at A — Suit to 
' set it aside in B Court— Subsequent appii- 
: cation under s. 14 at A — Anotner applica- 
tion under s. 60 C P C to stay proceedings 
at A on accoiuit of pendency of suit at B- 
, A Court held not barred to go into same 
^ grounds 23 B L R 427=112 I C 318=A I R 
V 3.928|::S:I69:. 

— S. 14 — AVhere agreement to refer is 
1 impeached injunction tvill be issued to stay 
j proceedings but not where a suit is iiistit- 
I uted prior to the award. In both cases the 
! arbitrators proceed at their own risk. Pro- 
; ccedings to file aw’ard though not suits 
i under s, 10 C P C are litigi>us proceedings 
and are governed by the same principles 
of general law as are laid down for suits 
in s. 10 C P C. 4 S L R 187=9 I C 707 
— B. 14— Application to set aside au 
award lies only in that Court in which 
award is sought to be filed AIR 1928 
Bind 169=23 SLR 427=112 I C 318 
— Bs. 14, 19 — Valid submission to na- 
med arbitrators before suit-Apnlicatioii for 
stay of suit under S. 19 is competent. But, 
before obtaining an order to stay suit the 
deft, attempts to oust the jurisdiction of 
the Courc by appointing arbitrators and 
obtains an award the award is invalid 7 B 
L R 1=20 I C 504. 

— S. 14— Sell II, III— Mere failure to 
pay is a dispute. There is no provision to 
compel parties to settle exact points of 
dispute before making reference 5 S L R 

7 X=12 I C 187 
— B. 14 — Taking an independent legal 
advice is a misconduct A I R 1928 Mad. 
107=39 M L T 563=27 L W 267 (1928) IVL. 

W A" 132=107 I C 793 
— S. 14 — [Misconduct after the award 
will not be considered 95 I G 378=A I R 

— S, 14— It is with the Court to decide 
as to propriety of referenc3 AIR 1928^ 
Mad 107=39 M L T 563=27 L W 267=(1928) 
M W ,N 132=107. ! C 793. 
-T-S. 14— Arbitrators, absence at sitting 
held by umpire or want uf their signatures 
on award are no grounds for invalidatiogthe 
award. AIR 1926 Sind 242=95 1C 378 
— S. 14 — An award under English Ar- 
bitration Act can be enforced by- Indian 
Courts but it cannot be set aside on ground 
of misconduct by such Court 95 £ C 21 
=A I B 1920 a 938?53.'C 4;l. 

: -tS. 14— Arbitrators admitting impro- 
per evidence and misled by it— They ari: 
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ARBITRATION ACT 9 OF 1899 {Contd.) 

guilty of logiil mis coil duct sind it is also 
ail error of law patent on the face of the 
award. AIR 1U24 Sind 75=17 SLR 

83 I C 353. 

— S. 14— A, Suit can be brought to set 
aside an award on the ground of the ahs- 
eoce of contract to refer or cancellation 
of such contract before actual reference. 

A I R 1924 Sind 25=81 I C 782 • 

•— S. 14— When there is no conract of 
reference the party has a remedy under s. : 
14 of Arb Act as" well as under s. 39 of 
So, Eel. Act 17 S L R 15=80 I C 9(>9=A I 

R 1924 S. 105 

— S. 14— Award challenged on the 
ground that there was no submission to 
arbitration— Remedy lies in a regular suit 
and not an application under s. 14, 09 I C i 

508=47 C 806. ' 

— S. 14-N'o. appeal lies against order , 
setting aside award 79 I 0 920=A I R 1925 

S 218. 

— S. M-Objections to tlie award raised 
and disallowed— Suit on the same ground 
conuot be brought. 19 S L R 300=70 1 G 
953= A I R 1925 S. 42. 

— S. 14-Misconduct includes neglect 
of .duties and responsibilities; it does not 
always mean moral turpitude 70 I C 275= 
A I R 1924 S 132. 

^ — S. 14-Arbitratrators can perform 
ministerial acts in the absence of parties 
e. g, receiving statements and documents 
before enquiry etc. 17 L W 048=75 I 0 850= 
AIR 1924 M 274. 

— S. 14- Appellate Court will not 
interfere in absence of misuse of discretion 
by trial Court AIR 19*24 Sind 13*2=76 

f C 275. 

— S. 14 and 15 — Award alleged to be 
passed without jurisdiction can be ques 
tioned by a separate suit, even after its 
execution. A I R 1922 P C 374=44 M L J 
758=49 I A 300=37 C L J 330=27 C W K 
G00=(1923) M W N 372=18 L W 537=32 U 
L T 19 (P C)=70 I C 777=50 C I P C. 

_ — S. 14-Arbitrators proceeding without 
notice of enquiry to parties vitiates the 
award, AIR 1923 Mad 222=16 L W 057= 

70 I C 353. 

— S. 14- Suit for declaration that 
award^ not filed in Court is not binding on 
plaintiff is one under Specific Relief Act, 
s. 42 and not under s. 14 and ciin also be 
filed ill Subordinate Judge’s Court. AIR 

1922 Lab 26=4 Lah L J 12=68 I C 187. 

S. 14-Burden lies on the party 
alleging that the Umpire had acted illegally 
and refused him hearing in answer to the 
application to file the Umpire’s award. The 
party must have objected at the time to 
the Lmpzre’s proceedir.gs in making final 
award without hearing his witnesses. The 
duties or an Umpire are the same as those 


ARBITRATION ACT 9 OF 1899 (Cofikl) 

of arbitraU>rs. 3 U P L R ( All ) (>3=64 

I C 7116. 

— S. 14— Umpire recpiired to as(*ertain 
damages on basis of future profits lh;d. 
would have accrued if breach of (MUitraci 
had not occurred finding no lunle.iiai to 
arrive at hiv- estimate but p*»ssirig awaid 
considering all circmnstanceH-Awar<! f*annot 
be set aside. A I R 193b Mad 723=Ind Rul 
(1930) Mnd 37*2=122 i C 516. 

— S. 14-A condition in a Bi U of 
Lading stated that any disputes ihereundiT 
etc should be decided ]>y the British c<msui 
at Bushire. Held that the clause should b<> 
treated as a submissiim to arbitration and 
Civil Court will be Justified in considering 
whether or not there were good raid 
; substiantial reasons for not Compelling the 
pltfs to resort to that remedy 15 S L E 
; 88=A i R 1921 S 202. 

— 8. 14, 9 (b) — Arbitrator cannot bu 
compelled to grant injunction if the case 
does not fall within s. 9 (b) (Irounds fitr 
refusing abjournment discussed. A I R 
1921 Mad 58=40 M L J 100=44 M 4b0=14 
L W 42=( 1921 ) M W K 148=62 I C 205. 

— S. 15 — Award neither remitted n<»r 
set aside — remains filed and capable c'f 
: execution A L R 1933 P C 95=37 C W N 

401=37 L W 321. 

— S, 15— No appeal lies from an 
order under >S. 15— Appeal treated as a. 
revision. 5 B L R 01 = I u I C 211. 

— S. 15 — Award on submission cannot 
be made decree of Court — Tt is onI\' to be 
filed in Court. I R 1930 L 520=124 I C 
318=A I R 1929 I 882. 

— S. 15 — An award is a decree fur the 
purjioses of execution onlv. I R 19*29 V 
' 408=32 C W N 008=115 I C 5H4=A I R 1928 

C Mil 

— S, 15— Appeal lies against order in 
; execution of an award. A I R 19*29 Lah 
2‘28=Iiul Rul (1929) Lah 408=115 I C 536. 

: See also AIR 1921 Sind 132=18 8 L. 

j R 245=79 I C 477. 

; — B. 15 — Enforcement <»f an awaial 

; under the Act against a firm cannot be 
refused. C P C. 0 21. r. 50 applies to sucli' 

■' awards. 23 S L R 422=112 I C 120=A I R 
; 1929 S 28. 

— S. 15 — And in such a case questions. 

; as to partners constituting the firms is to 
i be enquired into bv the executing Court. 

: A I R 1925 Sind 293=19 S L R 1=86 I C 191. 

. — S. 15 — Award against a firm — 
Individual partners not served w*ith notice 
of arbitration or of filing the award — 

Award cannot be executed against them 
A I E 1927 Bom 428=29 Bom L B 000= 

104 ! c: 94: 

— S 15 — Execution applications for 
awards filed in Chartered High Courts 
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under s. 15 are governed by Arfc 183 of 
Lmt Act AIR ^927 Cal 853=31 OWN 
1097=104 I C 808. 
— ^S. 15 — Provisions of C PC and 
Lmt. Act regarding execution apply. 27 C 
W N 0GG=77 I C 8G8=A I R 1924 C 117, 
See Also G L L J 5G4=75 I O 927=A I 
R 1924 L 544. 
— S. 15— Award enforced by executioii- 
Siiit still lies to have it declared void — 
Award when filed is to be executed like 
n decree but is not decree itself A I R 
1922 P (J 374=18 L W 537=49 I A BGG=50 
C 1=32 Ar L T 19=37 C L J 330=44 M L J 
758=27 C W N GG0=(t923) M W N 372 (P 

C)=70 I C 777. 
— S. 15 — Application for execution of 
-award is not for execution of order under 
Bek. Agr. Relief Act s. 22, 14 B L R 217= 

60 I C 942. 

— S. 15 — Parties adversely affected by 
the award which is filed must be giveli 
apportunity to move for its remission or 
t^etting aside before such award becomes 
■enforceable. GG I C 79G=A I R 1922 S 6. 

_ — S. 15 — Registrar of the Rangoon 

High Court filing award without Complying 
with the High Court rules and the provis- 
ions of the Act, filing is illegal Court 
must rectify matters and b'^gin afresh 
-under its inherent powers. 102 I C 800= A 
IR 1927 R 197=5 R 171. 
— S. 15 — Order directing award to be 
filed is not necessary under the Act 107 
I C 793=39 M L T 563=27 L W 267=1928 
AI W N 132= A I R 1928 M 107, 
— S, 15-“Iii a suit for partition and 
possession referred to arbitration if the 
award merely declares the share of the 
parties it should be remitt d lo the arbi- 
tr.itor, for a declaratory award is incapable 
of executien. G SLR 146=19 \ C 374 
— S. 17 — Order as to costs cannot be 
passed by Court where reference to arbi- 
'tratioii has been held not valid 54 M L J j 
580=1928 M W N 228=27 L W 803=109 I C ' 
175= A I R 1928 M 370. i 
B 19-S. 104 (1) (e), CPC relates to an i 
ijrder under para. 18 of Sch. II thereto ! 
■and is inapplicable to the Arbitration Act i 
’ The Arbitration Act is complete in itself j 
and not affected by rules as to appeal laid ' 
down bi the CPC With reference to 
Bch II 13 L 59=A I R 1931 L 644=132 I C 
850=33 P L R 887. 

■ — S. 19 — No appeal lies from an order 
under s, 19 A I R 1931 Lah 6G=Ind Rul 
(1931) Lah 337=130 I C 769, 
See Also 82 I C 81=A I R 1923 s, 25; 
1S3P WR 1908=144 P R 1908; and 
.17 S L R 195=81 I C 759=A I R 1923 

S 38 (F 

— S. 19— Order staying suit is appeal- 


i ARBITRATION ACT 9 OF 1899 (CWd.) 

; able. AIR 1925 All 154=47 A 179=L R 5 
; . A 756 Civ=2*2 A L J 1031=85 I C 341. 

— S, 19 — After appearance, meaning 
i of Stay-order granted — Appeal against 
; order granting— Onus. 12 S Iv R 3)4=48 
; ■ I C 434. 

S. — 19— Order refinsing to stay pro- 
; ceeding under s 19 is not a judgment 
, within Letters Patent (Rangoon). Art, 13 
^ —No appeal lies. A I R 1929 Rang. 2H7= 
i 7 R 48l=Ind Rul (1930) Rang 18=120 
; ■ ] C 226. 

— Ss. 19 and 4 — ‘‘Court” means ibe 
Court of Dist Judge as used in s. 4.. and 
the application for stav should be made to 
Dist Court 13 S L R 23=52 I C 139 F B. 

Per Prall J deffeinng — “Court” means 
trying Court and not Dist Court and app- 
lication for stay must be made to trying 
Court. This view was- upheld in later 
cases— A I R 1931 L 644=1 R 1931=132 I 
C 850 and A I "R 1931 S 106=T R 1931 S 142 
=134 I C 398. But See 13 P L T 169=1 E 
1932 P 109= A L R 1932 P 315=136 1 C 445. 

— S. 19— ‘Court” means trial, Court 
and not District Comd IR 1931 L 337= 
130 I. C. 7G9=A I R 1931 L 66 (rely- 
, ing on AIR 1921 A 219; and AIR 1921 
Bl85; and A I R 1928 B275.)Seeto the same 
' effect. 19 A L J 495=63 I C 813= A I R 1921 
A 219=43 A 553; and 60 I C 951=47 C 1020 
(stay is in discretion of trial Court). 

— S. 19— Suit disputing validity of 
contract containing submission clause-Re- 
ference under the" clause during pendency 
of suit is competent. A I R 1928 Surd 91= 
22 SLR 429=107 I C 220. 

— S. 19 — Where a contract containing 
I arbitration clause is avoided due to rea- 
! sons “dehors” the clause cannot be eiifo- 
; reed. AIR 1929 Bom 242=53 B 573=31 
; Bom L R 42G=Ind Rul (1930) Bom 53=121 

I C 437. 

— S. 19 — Defendaiit noT5 servuu 
not having entered appearance, applyiiig 
for copy of plaint and for leave ^ to entei' 
appearance — Acts are not “steps in procee- 
dings” — Any act in the nature of an appli- 
cation to the Court indicating that a party 
was willing that the suit should proceed, 
would be a step witbln s. 19 AIR 1925 
Cal 801=52 C 453=88 1 C 929- 

— S. 19 — Any ax:>pli cation to the Court 
is a “step in the p<ai’oceedings” irrespective 
' of its nature or intention. 10 S L R 190= 

I 40IC8L 

I — S, 19 — DefPs counsel orally asking 

for further time to file a written, state- 
ment in reply to the Court’s question is a 
step ill the proceeding. 28 C W N 771=81 
I C 846=A ! R 1924 C 789. 

19— Party applying^ for injunc- 

,.tipn restraining arbitration must prove that 
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ARBITRATION ACT 9 OF 1899 {Gould.) 

lialaiice of couvenieneo was against arbi- ^ 
tvation. ir. SLR 5=70 I C-8G4=A 1 R 1921 ; 

S U4. 

— S. 19 Matter inust be proved to have 
been Jis^reed to be referred to arbitration. 
,-H C ij J 17a=:G6 I C 741=A i R 1921 C 255, 

— S. 19 — FartV' opposins»' the stay of ' 
suit must show why matter should not be 
referred to arbitration as per aOTeement. A 
I R 1921 Cal 244=47 C 849=25 C W N 02= 

6! I c m 

See Also HI Bom C R 21=1 R 1929 B 
385=117 I 0 417=A I R 1929 B 119=53 B 271. 

— S. 19— In an application for stay of 
suit it is prima facie the duty (>f the ('o- 
iirt to stay the suit and the onus is on 
the psirty "opposing to show w'hy he slumld 
not be bound by his agreement to reler« 

‘ IH 8 h R 201=56 ! C 76. 

— B. lO— Court should stay suit upon 
proof of agreement— PlaintiS; must prove 
grounds for not staying suit-Refusal to st;ty 
the suit on the sole ground that there was a 
breach of warranty on the pr.rt of one of the 
defendants is "irregular exercise of 
jurisdiction and is revisable. A I R 1924 
Sind 49=75 i C 1041. 

— S. 19— English decisions subsequent 
to English Arbitration Act should not be 
applied— English Court.s exercising greater 
control over arbitration should not be the 
main reason for refusing stay. AIR 1929 
Bom 119=53 B 271=31 Bom L R 2l=Ind 
Rul (1929) Bom 385=117 1 C 417, 

— S. 19— Suit will not be stfiyed where 
prima facie case of fraud iy made out 39 
C L J 504=83 I C 934=A I R 1924 C 796, 

— S. 19— Suit must be stayed absolu- 
tely when matter is referred to arbitration 
19 A h J 405=63 I C 813= A I R 1921 A 

219=43 A 553. 

“S. 19— Principles of granting stav 
discussed. 60 I C 9ol=47 C 1020. 

See Also. 45 M L J 653=33 M L T 
103=1923 M W ^ 772=18 L W 752=76 I C 
1011= A I R 1924 M 336=47 M 164. 

— S. 19— An arbitration tribunal in 
which the ultimate decision rests with the 
nominee ^^f a class having a particuLar in- 
terest is not an impartial tribunal. In such 
a case the Court should retain its juris- 
diction to try the suit. 12 S L R 41=47 

I C 783. 

— S. 10— In a suit upon a cross con- 
tract merely for the determination of the 
amount payable by one to the other The 
deft is not entitled to a stay older pen- 
ding a reference to arbitration. 14 S L B 

99=58 I C 799. 

— S. 19 — Presidency Small Cause Co- 
urt can stay. 30 Bom L R 661=111 1 C 64l 
=A I R 1928 B 275=52 B 420. 

— B. 19— Oil point of law having ari- 
sen the Court may refuse stay if it is a 


ARBITRATION ACT 9 OF 1899 (Conhl) 

point which should pro])erly be decided by 
Judge. 19 S L E 168=98 I C 1 51= A ER 

1926 S 286. ; 

— B. 19 — x\rbitrid<>i's can decide* ques- 
tions of law and the mere fact that a diffi- 
cult or comiilicattMl qnesti^^m of law is rai- 
sed is not suflicicnf to take the matter out 
of the arbitrator's hands K> S h E 201=56* 

I C16. 

— B. 19 — Suit by lExJciver of an ad- 
judicated liankrupt — Contract by tin* bj'.u- 
krupt containing arbitral ion clause-- Ultii- 
cuit question of law involved— Butlirhud 
cause to refuse stav <if suit. 8 B L E 6H= 

21 I C 138. 

— 8s. 19 and 2 — High Court <‘an order 
.stay proceedings pending in Presidency 
Simill Causes Court — Letters Patent ((tnl- 
cuta), cl. 12 is no b:r. A 1 E 1931> Cal .51 = 
56 C 755=33 C W N 888=lnd Rul (i93fq 
Oal 158=121 I C 574. 

— 8. 19— Bill of buling containing cla- 
u.^^e to refer to arbitration — arbitndors ainl 
umpires to be residents of London-, submi 
ssion to be luade a rule of High Court of 
England-suit for short deliveri€s—i’,ppli..8 
cation for stay maintainable in ludia-Con- 
tract Act s. 28— -Applicability, A L R 1933 
S 63=26 S L R 4h7=l39 I C 769=1 E 1932 
8 137=A i R 1932 S in. 

Bee to the same effect. A I R 1930 13 
185=32 Bom h R 4;i=I ll 193n B 301=124 I 
C 797=55 B 278. ■ 

— 8. 19— -8c(»pe of— contract between 
the parties to refer disputes to arbitration 
— would not oust the jurisdiction of the 
civil Courts, A L It 1933 L U6i=33 F L R 
1920= A I R 1933 L 79. 

— 8, 19— Fiirty shoidd apply for sta.r 
at the earliest o|>portunitv. 22 8 L R 269= 
■■'■■■107 £ C 4.34=A'J R 1918 S"94. 

— 8. 19— Ko application for stay lies 
where dispute does not arise out of tiu* 
contract. 82 I C 8!=A I R 1923 S 25. 

— S- 19- Conflicts with r. 43 of (fal 
Small Cause Court; so application under 
s. 19 should be made promptly before deci- 
sion as to costs, Application iti High 
Court is sufficient appearance. A I R 193*^ 
Cal 51=56 C 755=33 C W K 888=Ind Rui 
(1930) Cul 158=01 I C 574 

— S, 19-Provided all the defemlants 
' are bound by the submission clause, it is 
1 not at all necessary for all of them to apply 
, for stay, or to show their wiliingucss to 
I submit disputes to arbitration. It is suffi- 
I cieut if one of them does so, and wishes 
to take advantage of the .submission clau.He 
AT B 1932 S 111=139 I Q 769=1 1 1932 

S ■I3T’ 

^ S, 19— Parties ‘'can claim stay of 
,stiit as of right. Omission to object tr>- 
■litigation is not fatal. A I B 1924 Mad. 
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ARBITRATION ACT 9 OF 1899 (Cofitd.) ; 

3P>6=45 M L J 65;)=18 L W 752=353 M L T : 

KB (H C)=( 11)23) M W N 772=47 M 1(>4 

=76 I C 1011 

— S. 19-Suit not stayed- Award is no 
bar to tlie suit- 95 I C 481=A I R 1926 

S 86 i 

— S. lO-Witlidrawal or dismissal of a 
suit during pendency of which the award 
Ivid i>eeii passed re\uves tlie award and the 
award is valid A I B 1928 Sind K59=23 S 

L R 427=112 I G 318 

— Sell. 1 cl. (3) — Arbitrators deliver- 
ing award more than three months after 
the date of a notice calling on them to act 
but within three months of the dviy when 
they began to hear the reference— Award 
is valid. 20 A L J 272=L B 3 A 227=60 I 
C 907=A I B 1922 A 106=44 A 432 
— S. 19-Suit stayed — Award passed — 
Decree passed on award — Stay^ order can- 
not be set ashle — Stay order is sufficient 
to dispose of the suit — No final decree 
dismissing the suit is necessary — 19 A L J 
19=2 U P D B (A) 387=59 I C 784=A I B 
1921 A 275=43 A 279 
~S. 19 — Suit filed beuore arbitration 
began — Award come to during suit— Stay 
of suit not obtained — Award is not invalid 
but it cannot be filed till stay application 
is disposed of — In such cases the correct 
order is to reject the award and order it 
to be represented after the Court disposes 
of -the application under s. 19 or otherwise 
ceases to be seized of the case it hout ad- 
judication on the merits. A I B 1924 Sind 
146=17 S L B 228=87 I C 83 
— S. 19-Filing of suit despite agree- 
ment to refer, deft omitting to apply for 
stay amour is to waive r. AIR 1922 All 
48=44 A 292=20 A L J 128=L B 3 A 96= 

65 1 C 795 

— S. 19-Purchaser signing indent form 
containing arbitration clause. The agent 
telegraphed the order without mentioning 
the arbitration clause. Held, the clause 
v/as nevertheless binding. 32 C W N 1101 
=I B 1929 C 524=117 I C 540= A I B 1929 

C 97=56 C ri8 
— S. 19-'VV here inspite of reference 
under tirbitration clause a suit. was bi’ought 
Held, the award is of no effect unless suit 
has been stayed pending arbitration. 38 C 

L J 67=60 1 C 895= A I R 1921 C 770 
— fe. 19 -Party repudiating contract 
cannot be allowed to rely upon a subsi- 
diary term in the contract and demand a 
reference to arbitration, 14 S L B 91=58 

a n ^ 790 

— S. i9-buit can be brought to im- 
peach clause for arbitration. 14 S L B 123 

^ 1Q A 1 • . ^ 

— ly-A. Clause in marine insurance 
X>5hcy providing for reference to arbitra- 

k. %0. 41, (‘1) 


ARBITRATION ACT 9 OF 1899 (ConuL) 

tioii all' disputes in England amourds to n 
submission to arbitration. 26 Bom L B 224 
=A I B 1924 B 381=86 i C 52J - 

— S. 19-On construction of r. clause 
to refer to arbitration. Held, it related 
both to the case of short delivery as well 
ns non-delivery. AIR 1923 Lah 453=5 
Lah L J 146=4 Lah 168=73 1 C 459 ■ 

— S. 19-Contract — Arbitration clause 
ill— Enforcement of— Assignee of subjecl- 
matter of contract by act of one of parties ^ 
thereto— Enforcement of clamso by — En- 
forcement of clause against-Permissibility 
Distinction. A I R 1932 S 128^' 

— S. 19 — xlgreement to refer to arbi- 
tration must be pleaded at earliest time. A 
I B 1923 All 139=20 A L J 975=L B 4 A 
22 Civ=7l I C 144 

— S. 19— Failure in having differences 
solved by arbitration does not affect the 
validity of the arbitration clause^ though the ' * 
arbitration was found to be invalid but 
parties believed it to be valid all the time. . 
A I B 1929 All 455=51 A 874=(1929) A L J 
877=Ind Bui (1929) All 572=116 I C 444- 

— S 19 — Contract for delivery of ‘ 

goods — Extension of time for delivery is * 
not a new term varying the whole but a 
new term about inspection of goods is such . 
a term, and in the latter case arbitration . 
clause in he original contract has no 
effect. 17 C W N 1098=21 1 C 217=41 

C 35 

— S. 19-Mere thereat to file suit does . 
not mean unwillingness to submit to arbi- - 
tration. 22 S L B 286=106 I C 565= A I R . 

1928 S 97 

— S. 19-Mere intention to apply for • 
stay is not a submission to Court’s juris- 
diction. 22 S L B 286=106 I :C 565= A I R, 

1928 S 97 

S. 19- Court merely correcting plff’s 
name during arbitration after stay of suit 
does not destroy arbitrators jurisdiction, 
and the suit does not become a new suit. 
43 C L J 297=94 I C 182=A I R 1926 

C 722 

— S. 19-Power of Court extends only 
so far as stay of proceedings. After sucli 
stay the arbitration takes place by -reason 
of the submission by parties. A I B 1926 
Cal 722=43 C L J 297=94 I C 182 

— S. 19-Filing of suit renders subse- 
quent proceedings before the arbitrators- 
null and void but it has no retrospective 
effect. 25 C W N 62=61 I 0 380=47 

C 849 

— S. 19 -Party has a choice as to file a 
suit or to refer to arbitration as per agree- 
ment but costs will fall on the deft if he 
led plaintiff to file suit. A I B 1924 Mad 
336=47 M 164=18 L 752=33 M L T 103= 
(1923) M W N 772=45 M L J 653=76 I C 1011 
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—a 19=Time xii respect of readiness 
; •a.iid willingness to refer to arbitration is 
■ to be determined when a party brings the 
^ suit and ilie other party is called upon to 
hear. 22 S L K 286=106 I C 565=A I R 

1928 S 97 

a l9-Objection to the stay of suit on 
the ground that the suit was based on an 
alleged custom which was inconsistent with 
the contract- Held the arbitrators had 
p<iwer to "go into the question of custom. 

14 S L E 74=58 ! C 505 
— S. 19— Bengal (Imiber of com- 
merce can on stay of suit under s. 19, 
appoint new arbilrator and proceed with 
the arbitration* 25 C W N 62=61 I G B80 
=A I R 1921 C 244 

—a 19-Vender and purchaser under 
■C. I F. Contract— xirbitration clause in i 
with reference to dispute between parties , 
in connection with the agreement”— Bills ; 
of exchange drawn by vendor’s bank on ; 
: purchaser for invoice value of goods and ' 
• endorsed by it to vendor after acceptance ; 
by purchaser — Vendor’s suit on — Stay of ; 
cannot be ordered. > 1932 A L J 1055=A L 

R 19H A lOl i 

ARBITRATOR. i 

See Arbitration. 

See Civ Pro Code 190S. sch IL 
See Arbitration Act 1899. 

ARCHAKA. 

See (!) Hindu Law-Eel Endow. 

(2) Eeligious Endowments. 

ARCHITECT. 

See Contract— Breach of Contract. 

ARIAT 

See Mohmedan Law-Gift. 

. ARMS 

See Arms Act 1878 
. ARMS ACT 1 1 OF 1878 

[Eep. in Pt., xVct XII of 1891; Decla- 
: red in torce— In the Sonthal Parganas. Eeg. 
Ill of 1S72, s. 3; as Amended by Eeg. Ill 
M)f 1899, s- 3; In Upper Burma (Except the 
;Shan States) Act XIII of 1898, s. 4.] 

S, 25— A magistrate has no power to 
make search under Sec 25 of the Arms Aot, 
unless he first .satisfies the condition imposed 
by the said section.39 Cal 953=10 A L J 193 
. rie C L J 231=16 G N 865=23 M L J 32=14 
Bora L E 717=39 I A 163=(1912) M W N 
760=12 M L X 171=16 I C 601=13 Cr- L J 

. , 593 P C, 

ARMY ACT (44 & 45 Viet C.- 58) 

— Ss. 136, 144— Pay of a non-commissi- 
oned officer cannot be attached in execution 
■of Civil Court decree. 11 Bur L T 130=3 XJ 
B E 20=42 I C 90 
— Ss. 133, 151— Pay of an officer of 
H. ]\rs. regular force is exempt from 


ARMY ACT (44 & 45 Viet. C. 58) {Conkl) 
attchment in execution of a money decree^ 
9 I C 1023=8 A L J 487=33 Ail 529 
See also 17 I C 13=37 B 26 

— 8. 136— Ah to attachment of: salary 
of an Honorary Coinmissionod officer of tlio 
Indian Subordinate Medical serviv^e see. 

17 0 C 91=23 I C 935 
— S. 144— Army Act apidies to mili- 
tary assistant surgeon aad therefore his 
pay is exempt from attachment 14 O C ^2 

= 10 I C 719 

— Sec 145 — of the Army Act would pi'ts- 
vail over the in’ovisions of the C P Code 
21 Born L R 137=50 I C 427=43 B m 
ARMY ACT 8 OF 191! 

— Ss. 2 and 120— Pay of the Army 
Asst. Surgeon is exem])t from attclunent 
A I R 1926 All 122 (2)=48 A 7:1=23, A L J 
- - , 92y=L E 6 A 578 Civ=89 I C 882 

— S. 120—Portion of pay sid. asiilc 
towards security is i>ay withheld and not 
liable to attachment although ordered to hu 
refunded, A I E 19:10 Lah lt)5=l!id Rul 
(I9:i0) Lah 132=120 I C 676 
— S. 120 — Salaries and allowances of 
persons coming under the Act are pi‘o- 
tected, despite regimental orders providing 
such persons are to be treated as evilians. 
A I E 1930 Lah 105=Ind Rul (1930) Lnli 

132=120 I C 676 

ARMY REGULATIONS 

—A transfer which otherwise legally 
; valid cannot be avoided under the rules in 
: App IV of Vol IL as these rules have no 
: force of law though a pirson taking Can- 
; tooment land subject to those lailes ivS boo rul 
by them. 22 A L J 354= L E 5 A 242 13 v 
: =78 I C 642=A I li 1924 A 415=46 A 427 

ARRACK 

Bee Madrjis Abkari Act 1 of 1886. 

ARRANGEMENT 

Bee also Hindu Law- Family Atrango* 
ment. 

; ARREARS 

i See C P Code, s. 60. 

f;:. See Hindu Law-Maintenance 
I See Landlord and Tenant 

I See Mesne Pimfits 

See Mahomedau Law-j\Iaintenance 

I ARREARS OF MAINTENANCE 

* See Grim, Pro. Code, s. 488 

See Hindu Law-Maintemmee 
; See Mahmomedan Law-Maintontioce 

I See Maintenance 

ARREARS OF RENT 

See Landlord and Tenant 
See Rent 

— Limitation for suit to recover arrear;^ 
of tent. See Lmt Act art. 110. 

ARREARS OF SUBSCRIPTION 

— To a newspaper-limitation for a suit 
to recover see Limitation Act, 1908, art. 42 
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ARREARS, SALES OF LAND FOR REVENUE 
Act I of 1845 


ASSAM LAND AND REVENUE REGULATION 

( I OF 1886 ) (Oou/d) 


[Eep., (In Bengal and Eastern Bengal), 
Act XI of 1859; (In Punjab], Act XII of 
1873; (In Agra, except certain areas), Act 
XIX of 1873.] 

See also cases under : — 

(1) Enhancement of rent 

(2) Sale — Sale for arrears for Eevenue 
and Cess. 

(3) Mortgage 

(4) Beiiamf Transactions 

See also “Hindu Law Joint Family.” 
— S. 26— Lakhiraj lands are within the 
exception in the section. 5 B L K 529=13 
MIA 438=14 W R 28 P C 
— S. 26 (3)— A Khudkhast Kudeemee 
ryot having a right of occupancy at a fixed 
rent (but not a mere Khudkhast for 12 
years) cannot be evicted under s. 26 (3) by 
the Auction-purchaser. [i W R 6 

ARREST 

See 0 P Code :ss. 55-59 and 134-136 
and 0 2L n*. 37-40 
ARREST BEFORE JUDGMENT 

See € P Code s. 94, 0 38, rr. 1-4 
ARREST OF SHIP 
See Salvage 
ARTICLED CLERK 

See Calcutta High Court Kules r. 98 
ARTICLES OF ASSOCIATION 
See Companies Act 
See Company 

See Stamp Act Sch, art 18. 

ARTIFICER 

See w'orkman’s breach of contracts 
at Xlll.of 1859 
ARTIZANS 

1) C P Code S 60 

2) Words and Phrases 
(3) Workman’s Breach of Contract Act 

ASCETICS 

See also (1) Hindu Law-Inheritance 

(2) Hindu Law — Succession 
to Eeligious Persons 

(3) Hindu Law — Eel Endow- 
ments. 

ASSAM AND BENGAL LAWS 

See Bengal a«d Assam. Laws Act VII 
of 1905 

ASSAM, BENGAL AND AGRA CIVIL COURTS. 

See Bengal N W Provinces and Assam 
' Civil Courts Act (XII of 1887) 

ASSAM FOREST REGULATION VII of 1891. 

— S. 17 — When a claim filed or objec- 
tion taken before a Forest Settlement 
Ofiicer under the Eegulation is disallowed 
and no appeal is preferred, the final noti- 
fication declaring the forest to be a reser- 
ved forest cannot be impeached. 24 C W 
N 645=58 I C 338=47 C 889 
ASSAM LAND AND REVENUE REGULATION 
( I of 1886 ) 

— S. 10— Illegal closure of the depot 
•by Collector — Dismissal of recruiting officer 
—Liability of Sec of State— Torts of 
Public servant. 37 Mad 55=24 M L J 429 

=1913 M W N 158=19 I C 353 


— Ss 3 ( b ), 97 ( 3 ), ( b:) and 96— A 
revenue Court has jurisdiction under s. 97' 
to effect a partition of an estate ^yhen the 
lands of that estate in whole or in parh . 
are joint with lands of other estates. A 
partition affecting distribution of revenue, 
should be effected not by a Civil Court 
but by Eevenue Court. 30 C L J 489=47 ' 
Cal 354=55 I C 180 
— Ss. 97 (3), (b) and 96 — A Eevenue 
Court has jurisdiction under s. 97 to effect 
a partition of an estate when the lands of 
that estate in whole or in part, are joint 
with lands of other estates. A partition ^ 
affecting distribution of revenue, should 
be effected by Eevenue Court only. 30 C ' 
L J 489=47 C 354=55 I C 180 • 
—Where a statute confers jurisdiction, 
it impliedly grants also the power to do 
such acts, adopt such measures, and employ 
such means as are necessary to its execu- 
tion. A I E 1922 Cal 118=26 C W X 381= 
47 Cal 354=30 C L J 489=55 I C 180 ^ 
— Ss. 6, 71 — Does not entitle a pur- 
chaser to eject any tenant Imving a right 
of occupancy or to enhance the vent except 
according to law\ 

If a raiyat uses the land for more 
than 12 years for agricultural purpose, the 
mere fact that a part of the land is still 
covered by jungle, cannot prevent him 
from acquiring a right of occupancy — even : 
though the landlord under "whom he held, 
had no title to the laud (s 6). 23 C L J 

638=29 I C 834 . 
S. 8 Subl c 1. (b)-S. 8 (1)— The mere - 
recognition by the grantor of a third person 
as successor of the original grantee does not - 
affect the rights of heirs. 15 C L J 241=13 

I C 377 

— S. 12 — It is not oi>en to the Civil 
Court to examine the correctness or suffi- 
ciency of the reasons, if once it appears ■ 
that the revenue authorities have Complied 
with the provisions of E. 57. 24 C W N 149 
— Ss. 23 and 154 — The Civil Court 
has Jurisdiction to entervain a suit regar- 
ding the boundary dispute, if the order of^ 
the Deputy Commissioner deciding the 
dispute, does not purport to be passed 
under s- 23, 53 1 C 529. 

— S. 28 proviso 2 and 4 — Eight of 
Government to assess revenue is barred by 
limitatiun if property is held without assess- 
ment for 60 years. 43 Cal 973=20 C W N 
576=23 C L J 506=32 I C 774 
— Ss. 35, 36, 39 and 154 (1)— Where 
the revenue authorities refused to register 
the names of some persons who were out: 
ofc‘ possession, it was held that a suit in a 
Civil Court — for declaration of titles etc — 
"Was maintainable. - 

Bs, 35 and 36 have no application to 
cases of refusal of settlement by Eevenue 
authorities. 
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ASSAM LAND AND REVENUE REGULATION 

( I OF 1886 ) {Coukl) 

Sub—sGctioii (1) of s. 154 is coutrolicHi 
by tke couolurlinf? clause of .s '2B CW 
N 540=22 C L J B28=3I I C 424. 

03, 07— Sale for arrears of 
r o ve D ue — J oi at in’opr let or s - Ad verse posses - 
siou before sale— Not au incuinlinince— 
Suit by purchaser for possession— lAiuita- 
tioji. 44 C 412 

— S. 70— \yheu a sale is held under 
S. 70 the purcli.iser is entitled to take t.hat 
estate as against the defaulting' ^proprietors 
which includes a person acquiriiig^ title by 
adverse ])ossessiou to the estate sold. 24 (1 
L J 00=37 I C 2S2. 
— Ss. 70. 79, 80 niid 85— A person 
’ who was ill adverse possession of lands 
and who ha<i not at the time of sale under 
8. 70 completed the statutory period requ- 
ired to confer a good title on him-was not 
-a defaulting proprietor. Adverse possession 
is to be reckoned from the date wlien the 
•sale becomes final under 8 8U. 24 C L J 

02=37 I C 239. 
— S. 70— Adverse possession is an in 
cumbrance in connection with a sale under 
the section 20 C L J 210=23 I C 119 
— S, 70— Encumbrance, Moaning of- 
Adverse possession for st-atutory period be- 
fore sale. 31 ! G 801 

— S. 80 — Date of confirmation in the 
sale certificate is not conclusive, A I H 1928 
€al 870=32 OWN 778=Ind Ilul (1929) Cal 
430=115 I C 606 
, — S. 80— Lmt Act, art. 142 or 144 go- 
verns the suit by auction-purchaser under 
s. 80 to recover possession. Symbolical pos- 
session is a good defence so far as any 
• defaulting proprietor was concerned if the 
suit is brought within 12 years. A I 3^ 
1928 Cal 870=32 0 W N 778=Ind Rul (1929 ) 
Ual 430=115 I C 606 
— S. 86 — Rights of the members of a 
joint Hindu Family are not affected by the 
Bection 64 I C 260 

— S. 07— Questions as to the mode in 
which the partition is to be carried out 
must be raised before the revenue author- 
ities. 

A person can claim imperfect partition 
from revenue authoriiies under S. 97. 49 
Cal •236=46 I C 957 
' — S* 97 — If some or all the lands in- 
idiitled in the estate are the joiiu lands of 
several estates the rjght to partition is not 
iiegatived. Where a Statute confers jurisdi- 
chon power to carry its execution is imp- 
lied 2o C W N 381=69 I C 814= A \ R 1922 

— b. 97— he ve nue Court alone can 
■entertain an ajipiication for partition of por- 
tion of estate. 65 I C 83 

section preserves 
the light ot Civil Court to determine the 


ASSAM LAND AND REVENUE REGULATION 

( I i)V I88t> ) {Coulil) 

shares of the parlies. A I R 192H (j;d 130= 
55 C. 448=:’i2 V> W N 2.lHc|05 I C 647 
— 8. 154 — Does not !»Hr a suit fur do- 
ciaratioii of (itlc and p<j^sessioii by eoshar- 
or. ^ 19 C W X lir>H=3b I C 690 

— S. 154 — 8 154 is no bm' in a suit 
for a declaration that cerlain plots of lajsd 
settled first with the pJaintiff by the Re- 
venue aiitliorities had l»eon wronul.v inrlnd- 
ed iji the settienmnt with the <lefe!!dnnt. 

17 C h d !bs=ia I C 745 
— 8. 154— The seelioii <l<.es not always 
bar a suit for partition (d‘ a. revenue j)a,vi!ig 
estate, 77 I C 715 =A 1 U 1924 C 2.13=50 

C 948 

—8s, 154 (1), 39—8. 151 (1) is gover- 
ned by last clause of 8. 39. 22 C L J 328 
ASSAM MUNICIPAL ACT I of 1923. 

— S. 30 — Chnirnian cannot delegate 
his powers without written ortler — A(jt done 
by ATcc chairman with the cliainhan's ex- 
pre.ss or implied conserrt is not invalid 4M 
C L J 293=112 I C 7S0=A I R 1928 C 357 
ASSAULT. 

Bee T<n‘ts. 

See Damages. 

assessment. 

See also cases under; — 

(1) Beng. Act IV 0^876 ss. 75,77, 

(2) Assam Land and Revenue r^^gu- 
iation s, 28. 

(3) (h)!i tract Act 8. 09 

(4) Bombay land Revenue Oule. 

(5) LaiidioVd and teruint. 

{6) Rent. 

(7) Revenue 

(8) Regulations-Beug. Reg, ‘II of 
1805 s. 2. 

(9) Alortgage 

— Tn assessitig a tax base<l on the an- 
nual letting value of premises, the aiujuai 
income derived frmi the premiseH cannot- 
legally form the besis of caic\ilatii>n H) 

Bom L R 121=23 I C 779=38 B 293. 
—As to princi}des of assessmeuT iti 
case of lease of certain lands for crushing 
salt see. 2D BOM L R 639 

— Ryotwari lands — Eight, of Covt. to 
impose any aasessmeiit at their disc.retlon 
1914 M W N 388 
Limitation as to right of Govt to itu- 
pose assessment see 28 M L J 392. 

—Of damages .may be approximately 
stated in plaint with offer to pay addition- 
al Court-fee more damages are found 
due — S. 50 Civ, Pro, Code does not prevent 
.it-.Court Fees Act 1870, s, 11, 17 1 L J 625 
— Refund by way of contiibutioii by 
Government — Jurisdiction of Cilvtl Courtsj, 

13 M L T 293. 
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Assessment, Land Revenue, Madras Act. 

Bog Madras Laud Reueime Assessment 
Act ( I of ]87(; ) 

Assessment of new lands, amending Act IX 
of 1847. 

ASSESSOR. 

See Laud Ac{]iii.stiou Act 1870 
.ASSETS. 

See also (1) C P Code Ss, 50, 53—73 
(2) Iiisolveucy Act. 

Assets wliat are— Administration suit- 
Xeg. securities endo sed over to Banks for 
loans by deceased, 18 C W N 031=41 C 771= 

26 I C 284. 

ASSIGNEE. 

— Whetlier an assignee of 
note can sue after assignment made C P 
Code S, 20 (c). 31 M L J 810=5 L W 246= 

37 I C 681. 

— Assignee wdli be estopped from 
denyiny assignor’s title. 18 C W N 1194= 
19 C L J 313=24 I C 387. 
— Whether an assignee of an assingee 
can be brought on record when first assignee 
not on record. C P Code 0. 20 R 12, 18 
C W :Nr 450=20 I C 685. 

ASSIGNMENT. 

Sfjuoims* 

( 1) Effect. 1 — 9 

( 2) Assignment Pendentl Llto 10 

( 3) Burden of proof 11 
( 4) Equitable assignment 12-15 
( 5) Fraud effect of 10 
( 0) Mortgage, assignment of 17—23 
( 7) Notice of assignment 24 
{ 8) Rights of third parties 25-20 
( 9) What amounts to assignment 27-29 
(10) 3Iiscellaneous Cases 30 — 34 
See also cases under;— 

( 1) Benami Transactions, 

( 2) Champerty. 

( 3) Contract act Ss. 23 and 62 
( 4) Contracts Suits on. 

( 5) CPC (1908) Ss, 58, 04, 73, 143 
and order 20 it. 2, 7, 12 order 21 
r. 13, order 34, r 0 
( 0) Debtor and creditor. 

( 7) Guardian. 

( 8) Hindu Law — Alienation. 

{ 9) Limitation Act S. 22 and arts 61, 
95, 97, and Sec 6 and 8. 

-(10) Mahomedan Law — Gift, 

{11) Mortgage. 

(12) Negotiable Instruments Act, Ss“. 
48, 51, and 78 

. {13) Negotiable Instruments — Hundies 
Pro-Note. , 


ASSIGNMENT {(Jonkl) 

(14) Registration Act S. 17 

(15) Transfer ot preperty Act Ss. 3, 
G, 53, 55, 59, 108, 13() to 137. 


(I) Effect 1-9 

1— Assignment of debt includes arrears 
of interest accrued due before assignment. 

T P Act S. 8, 27 I C 890=37 A 177. 

2 — Where a person transfers his 
property the consideration in jwt for the 
transfer being the discharge of a debt due 
to his creditor, the assignee and not Ihe 
assignor unless otherwise provided, gets 
the benefit of any remission made by the 
creditor of the assignor. 9 M L T 79= 

9 I C 208. 

3 — Insolvency of judgment-debtor — 
Substitution of Official Assignee for judg- 
ment-debtor-Notice under S. 248 of the 
C P Code of 1882 — Necessity for — Sale 
without notice — Effect — Insolvent Debtors 
(India) Act, S. 49=27 M L J 150 ( P 0 )= 
1914 P C 129=42 C 72=41 I A 251=10 Bom 
L R 814=20 C L J 555=18 C W N 1058= 

24 I C 304. 

4 — Assignor has a lien of the nature of 
a trust or charge on the moneys received 
under the assignment of right to collect 
reiit.The assignor’s x>ositioii is not that of 
an unsecured creditor in case of assignee’s 
bankruptcy. AIR 1924 Mad 780=47 M L 

J 528=(1924) M AV N 701=82 I C 960. 

5 — Personal covenants by a purchaser 
do' not bind his vendee, AIR 1924 
Mad 358=18 L AV 010=(1923) M AV N 780= 

76 I C 1005. 

6 — Assignee of a XTomissory note is 
entitled to make good any mistakes in cal- 
culations of interest. 44 Si L J 085=18 L^ 
W ‘210=74 I C 785= A I R 1923 M ()67=46 

M 259. 

7 — Property in pessession of tenant 
if assigned, assignee is bound to enquire 
from teriant as to extent of his rights in 
the premises. AIR 1927 Cal 270=91 l 

C.lf3, 

8— In a suit on a pro-note by the 
assignee, the executants cannot question 
the validity of assignment for want of 
consideration but they can satisfy themsel- 
ves that the assignee is the legal holder 
of the note and able to give a good dis- 
charge. 37 All 99=13 A L J 19=27 I C 509. 

9 — AA'here a x^erson assigns prox^ei'ty 
(decrees) in favour of another for a defi- 
nite sum to be paid by the assignee to a 
third party, and if the assignee fails to pJW 
to the third party as agreed upon, the assi- 
gnor can recover' the same. 36 Mad 304=21 
M L J 983=(1911) 2 M W N 227=10 M L T 

^ 300=12 I C 353. 
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ASSIGNIWENT (CouUl) 

(2) Assignment Pendenti Lite. 10 

10 Feuding attachment — Effect on» by 
dismis'i^al of execution proceedings for de 
fault— Fresh attachment directed by court. 
Exeoutioo. !9 C L J 248. 


(3)Bi!rden of proof 1 1 I 

11— If the Court decides a question of | 
fact on the evidence adduced by the parties | 
to the suit the decision stands good even | 
though no speicfic issue was framed, provi- | 
ded the parties are not prejudiced thereliy. | 
In the case of an assignment it is the assig- | 
nee who has to prove the reality of the 
consideration. 10 I C 201=9 IVi L T 401 


(4) Equitable assignment 12-15 

12 — Assignment of property not then in 
existence cannot operate according to its 
tenor though it may create equitable rights. 

A I B 1931 P C 2b3=Tnd Rul { 1931 ) P 0 

270=134 I C 324 

13— Assignment — debtor agreeing to pay 
creditor out of a specific fuud—operates as 
an equitable assignment. ALB 1933 L 71 , 

=A 1 R 1933 L 102 | 

14 — Authority to collect amount of j 
decree and pay himself out of the collec- ; 
tions is an equitable assignment. 43 

I C 385. 

15— Payment out of fund — When oper- 
ates as equitable assignment, C P Code. 

0 20=38 Mad 500 


(5) Fraud effect of 15 

16 — Fraud in — Of creditors — Single 

’Creditor cannot sue . to cancel assignment. 

T P Act S 53. 42 I C 498 


ASSIGNMENT (Conid.) 

(6) Mortgage assignment of {Contd.) 

him a party expressly as-assignoc. 9 M L. 

T 410=9 Ind Cas 641 

20 — Of — Mortgage — Bight of assignee 
to recover full amount of mortgage. 215 

P L R 1914 

21 — ]\Iortgage— Consideraiion for, not 
to be questioned by mortgagor. 28 1 C 825. 

22 — Mortgagee privy to eollatenil nree- - 
ment between mortgagor and ten;*, !it. Sub- 
sequent assignee of mortgagee '.s interest is 
boutul by the agreement 91 I C 11.3= A 1 li 

1927 C 270. 

23— Bent paid in advance to landlord 
who had assigned, the assignee is not b<»uud 

; by such payment which cariiiot l.)e regarded 
' as rent at all. in I C 113=A i R 192? C 2?0.. 


(7) Notice ot Assignment :24. 

24— Debtor is entitled to a valid dis- 
charge for ])ayinetit made by him to the 
assignee after the fact of a assignment was 
communicated to him and the before the 
assignment w'as set aside by the assignor 
bv giving him a notice. 27 M L J 134=15 
;M L T 331= 1 L W 419=23 1 C 607 


{8} Rights of third parties 25-26 

25 — A third party can impeach an 
I assigtuiient, even though admitted by the 
i assignor, on the ground that the Whole 
i transaction was a sham transation. 12 Bur 
; . L T 9=51 I C 539 

I 2() — An adverse party cannot t)l,>jcet to 

; the assignment as invalid for want of eon* 
I sideratiou but he can do so if the assignor 
I being a ixirty to the litigation pler.ds "that 
I it was fictitious and without consideration. 
I'".... 43 I C 74 


(6) Mortgage, assignment of 17-23 ! 

17— When an assignee of the mortgage ■ 

institutes a mortgage suit, a decree-debt 1 
subsequent to the date of the assigiimoiit i 
against the assignor cannot be allowed to ‘ 
be set-off. } 

The doctrine of equitable set-off is 
confined to unascertained sum arising out 
of the same transaction. 40 Mad 6^=30 M 
L J 615=(1916) 1 M W N 351=34 1 C 859 

18— Mortgage— Voidable on the giound 
of fraud or uiidue infiueiice— Payment by 

mortgagor after notice from assignor asking 
not to pay— Validity off— Effect of decree 
.i^etting aside assignment. 27 M L i 134 

19 — Whei e in a mortgage suit, one de- 
fendant, also assignee of a mortgage .from 
another defendant put forth his claim as 
such assignee, the Court is bound to ad- 
judicate upon Ms claim, instead of making 


(9) What amounts to assignment 27-29 

27— ConiX>romise with a beiiamidr«r 
does not amount to an assignment. 25 I C 555 

28— A society undertook to a pay a. 

particuhir person by a cciitract with a mem- 
ber, The person is entitled to the money, 
thougu the member can change tiie nomina- 
tion or even make tiie fund his own bv 
merely observing the formalities of the 
rules, 33 Bf L J 470=42 I C 67? 

See also 39 BI L J 391=60 I <j 239 

«4J M 72S. 

29— Lien for unpaid purchase monev- 
Assignment of, to be by conveyance -Inip- 
iied transfer, not to be recognised. T F 
Act Ss. 12 and 55 (4). 32 M L J 347=1917'* 

' M W N 166=3) I C 405'. ■ 
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ASSIGNMENT (Co?iid.) 

(10) Miscellaneous Cases 30-34 

— The proposition that an assign- 
■meiit of the izicome means an assiguioLent 

■ of the corpus is not of universal application. 
It depends upon the term of the grant and 
its construction. Where the gift or devise 
is not of specific share of the rent or profit 

■ of the property, the proposition has no 
. application. 11 D 288=:A I K 1932 P 33=12 

P L T 817=136 I C 417=A L R 1932 P 373. 

31 -Consideration for-Absence of-Plea by 
tiiird party of — not maintainable. 138 I 0 
876=A I R 1932 A 648=1 R 1932 A 504=A 

L R 1933 A 48 

32 “Admissions by assignor, how far 
Inndlng on asigiiee. Evidence Act, B. 1;?. 
202 P L R 1914=108 P W R 1914=25 I t 144 

33“As to the inghtn of the assignee 
of Government — revenue See 8 xi L J 534= 
10 I C 144 and also 7 M 258. 
34 — Assignment of toddy license to 
sell is not valid. 25 I C 42, 

ASSIGNMENT OF CHOSE IN ACTION 
See Assignment. 

See Transfer of Property Act, 1882, 
Ss. 131 to 135. 

See C P Code 0 21, r. 16 
ASSIGNMENT OF DECREE 

See Civ. Pro. Code, 1908, 0. XXT, r. 16 
ASSIGNMENT OF REVENUE 
See Revenue 

ASSIGNMENT OF TRADE MARK 

See Trade Mark 

ASSIGNMENT, POLICIES OF INSURANCE (MARINE 
AND FIRE) 

Act V 1866, 

.[Rep. in Pt., Act IX of 1872; Act X of 
1877; Act XII of 1879, s. 99; Act XXYI of 
1881; Residue Rep., Act II of 1900, s, 5.] 
See also cases under: — 

Negotiable Instrurnents-summary Proce- 
dure. 

ASSOCIATION 

See (1) Conmraniiy 

(2) Company 

(3) Companies Act 1882 s. 4 
—Bombay Native Share and Stock 

Brokers’ Association — nature of. A L R 
1933^P C 185 '(^)=59 I A 318=56 B 374=36 
L W 906=63 M L J 623. 
ASSURANCES, REG1STR.4TI0N OF ACT 16 
OF 1864 

See Registration Acts. 

ASURA MARRIAGE 

See Hindu Law — Marriage. 

ASYLUMS, LUNATIC 

See Lunatic Asylums Act (XXXVI 

■ of 1878) 


ATET PROPERTY 

See Buddhist Law — Inheritance 
ATTACHABLE PROPERTY. 

See C P Code SS. 60 to 64 and O 
21 rr, 41 to 57. 

ATTACHED PROPERTY. 

See C P Code SS. 60 to 64 and 0 21 
rr. 41 to 57. 

ATTACHMENT. 

See C P Code Ss. 60 to 61- and O 21, 
rr. 41 to 57, 

ATTACHMENT BEFORE JUDGMENT. 

See C P Code 0 38. 

ATTACHMENT OF PERSON, 

See C P Code 0 38, 

ATTENDANCE IN COURT. 

’ — As to attendance of civil prisoners 
when required as parties to suits or witnesses 
in civil suits. Cir. No. 45, dated the 12th 
October 1866, 6 W R Civ. Cir. Order p 12. 
ATTESTATION. 

See Alienation. 

See Evidence xlct ss. 68 and 115 and 71 
See Hindu Law — Will — Attestation. 
See T P Act ss, 3, 58, 59, 82 and 123 
See Deed. 

— Attestation by reversioner Estoppel 
—see 159 P L R 191^=66 P W R 1914=25 

I C 724 

—Attestation by reversioner to aliena- 
tion by widow does not create estoppel; 
only raises presumption of necessity. 10 
Pat 352=12 P L T 521=Ind Rul (1931) Pat 

417=134 I C 129 
-Mere attestation of a document does 
not bring home its contents to the attestor 
Ind Rul (1931) Lah 791=32 P L R 295=‘I33 

I C 551 

— A person attesting a document which 
affects his interest is presumed to know 
the nature of its contents 19 I C 255- 

But see 71 I C 43- 

And see 17 0 C 157 

— Knowledge of the contents of the 
document will not be imputed to the wit- 
ness attesting, ^ 5M C 621. 

— Independent evidence of consent is 
essential for an estoppel. AIR 1922 P V, 
20=26 C W N. 201=30 M L T 249=49 C 334= 
49 I A 16 =18 N L R 1=42 M L J 43.L24 
Bom L R 557=35 C L J 409=15 L W 48(3= 
20 A L J 305=65 I C 954 

— Attestation does not by itself imply 
consent. 18 1 C 289 

See to the same effect 3 0 L J 57(1 
=10 C W N 551=33 C 613; and 22 C L J 
452=20 OWN 210=32 i C 468- 
— Consent to and knowledge of tho 
correctness of the recitals in the deed will 
be presumed if the person attesting, is ah 
adult man of sound mind having an inter- 
6st in the property affected , by such deed 

50 I C 27i 
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ATTESTATION {Cont<l) 

— Wheti a saperioi* proprietor attests 
a (leori of gifL with knowledge of its i^rovi- 
sions. arid recognizes the donee as trans- 
feree of tlic property, the inference is that 
he gave his consent to the transfer and 
that such a consent is binding on his son, 
13 I C 613=15 0 C 67. 
— Amendment introduced by Act X of 
1927, to the delinition of ‘attested’ in s, ^ 3, 
Transfer of: Property Act, is retrospective. 
The moaning is not controlled by general 
saving clause, (111 1 U 407, distinguished). 
A I it 1931 Nag 05=13 X L J 202=i:nd Riil 
' (1931) Nag 07=132 I C 449. 

— It may be presumed that an attes* 
ting witness signe I after the executant had 
signed. 53 C L J 580=Ind Rul (1031) Cal 
879=134 I C 767. 
Trade mark* of— When it implies ])er- 
sonal work or supervision by owner jn 
manufacture not asignable 40 C 840-22 

I C 372 

ATTESTING WITNESS. 

See Attesl.dion. 

See Evidence Act a. 115. 

See T P Act s. 59. 

ATTETPA PROPERTY 

See Buddhist Law — Inheritance 
ATTORNEY. 

See (1) Legal Practitioner 
(■2) Power of Attorney. 

ATTORNEY AND CLIENT. 

See Legal Practitioners-Attoraey and 
client. 

ATTORNEY’S CLERIC 

See Legal Practitioner 
ATTORNMENT. 

« See Landlord and Tenant 
See Lessor and Lessee 
S(e T P Act S. 116, 

AUCTION. 

— Suit by highest bidder, for specific 
performance is not under Roman Dutch 
Law, suit n-aintainable unless conditions of 
sale indicate to the contrary. AIR 1918 

P C 219 

AUCTION PURCHASER. 

See (1) C P Code Ss. 47, 65 aud 0. 21 

(2) Execution-sale in execution. 

(3) Lis Pendens. 

(4) Hindu Law-Joint family., 

(5) Revenue Sale. 

(6) Sale 

(7) Tender and Purchaser. 

Not a s Til iSiXf Help 'raiisferee — Nor 
a perso - having ..n ho-, r mP in the pro- 
perty urn,,/.’' vh or-S 63 TP 

39 Bm t R 507. 

AUCTiO’f SAL'h 

See Execution of decree. 

See sale. 

See Execution rle i 
Be.e C P G or h 


AUCTION SALE iCon/fL) 

— Agreemeiit iiot io hid for considera- 
tion not illegal. 10 i C 627. 

— A signed memornndnm rdiuvving 
partie.s thereto the sulpeif-mat ter and tin? 
terms of the contract, is iKicessa,ry in ah 
contracts including auctions winu’e the sub- 
ject-matter of the contract is cither ijusd 
or any interest in land. Aucion sales of 
land in Indi:i are usually <V>urt auction 
sales, to which of ccmrse this inlti would 
not apply, but i>y smdn sal, . as a, sail: certifi- 
cate is always granted in the (Nmrt whirlj 
would take the i[)h».'*c of tic signed memo- 
randum. in other auction sales, such as a 
sale by a Muuicipal Gommittce. ihe law as 
set forth above should be followed r.nd a 
signed memoratiduiu should be prepared. 
This view' of the law' will not in any w'ay con- 
flict with. 8 44 G P Municipalities Act. 2K 
N L R 130= A I R 1932 N 128= A L R 1932 

N 256, 

— Where everybody present at a. putni 
sale held under the Bengal Fund Taluqs 
Regulation A^III of 1819 was under the 
imjmession that if the rent was ])aid in the 
course of the day it would be accepted and 
the s;dc would not be effective, held that an 
auction held under .such circumstance.s was 
not a sale with fn e and unrestricted com- 
petitive Idddiug which was its essential cha- 
racteristic and was not r, sale which could 
bo upheld. A I R 1933 G 54=36 C W N 888. 

Bee also mortgage — sale of n ortgaged 
property. 

AUDITOR 

See Company 
AULAD 

Bee will— Construction. 

AUSTRALIA COMMONWEALTH PATENFS ACT" 
1903-1909. 

— S. 4-Ex|>re8sion "‘Commonwealth'’ : 
is to be taken 'in .its geographical sense, 

A l”R 1921 f C 228 

— S. O-The section deals with 
right which a contract confers and not with 
the pow'er to make the contract. A I R 

1921 D C 228- 

— S. 71- Amendment of specification— 
Applicant for— Onus of proof on. A I R 
1932 P C 266 (268}=139 I G 657= I R 1932 

D C 3!2 (K C). 

— Bs. 80 and 81 — Amendment of speci- 
fictitiou — Application under S. 71 for — Jur- 
isdiction of Court to deal with-ApplicatioT^ 
properly launched under B. 71— Action for 
infringement or proceeding for revocation 
instituted subsequent to. A I R 1932 P 0 
266 {Mbh - 1 R 1932 F C 312=139 I C 657 (f C). 

— 87 ( 2 ), 92— Govt I may use 
invention under license from patents and 
in such a case may end Contract i>y m tice. 

A I R 1921 f C 228.., 
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AUSTRALIA ( NEW S. W. ) CROWN LANDS 
ACT 1884 

—If the question whether minerals 
include limestone is to be decided without 
reference to th« Act circumstances as at 
the date the grant should be examined. 

A I R 1921 PC 22.4 
— Held that grant not referring, in 
ierms to the Act but. containing indica- 
tions that it was issued under the Act 
must be treated as so issued. Held also 
that minerals do not include limestone. 

A I R 1921 P C 224. 

AUSTRALIA NEW SOUTH WALES MINING 
ACT (1906) 

— Ss, 40 and 70— Public is not entitled 
milling minerals granted by the Crown to 
private purchaser'^. A I R 1921 P C 224. 

AUTHORISED AGENT. 

See (1) Principal and Agent. 

(2) Contract Act ch. X 

AUTHORITIES LOCAL— LOAN (AMENDMENT) 
See Local Authorities Loan (Admend- 
nieiit) Act. ( V of 1907 ), 

AUTO-WHEEL. 

— tax on auto-wheel — Fiscal enact- 
ment must be construed strictly. 14 A L 
J 850=36 I C 877 

AVERAGE. 

See Beng. Tenancy Act s. 30 (a) 
AVUDHAVOM TENURE. 

•See% Landlord Tenant. See Land 
Tenure. 

AWANs 

See Custom (Pan jab) 

See Custom (General) 

AWARD 

See Arbitration 
See Arbitration Act 
See C P Code, 0 XXIII, r. 3 and 
8ch. 11 

See Land Acquisition Act 1894 

See Registration 

See Registration Act, s. 17 (2) 

AYAUTAKA STRIDHAN 

See Hindu Law— Stridhanam 
AZIAS 

See Mahomedan Law — Waqf 
BABEE 

See Mehomedan Law— Endoument 
mSUANA 

See Grant 
See Hindu Law 
See Impirtible Estate 
See Maintenance 
BAD FAITH 

— Insolvency under Civ. Pro Code, 3 
B L R App. 14 (b). 

5^11- 41. (1.) \S- 


BADl 

See Hindu Law — Gift 
BADNI CONTRACTS 

See Contract Act s. 30 
BAl-BIL-WAFA 

See Mortgage — Construction 
See T P Act, ss. 58 and 98 
BAIL-BOND 

See Contract Act ss. 23. 24 
BAILEE 

See Bailment 

See Contract Act ss. 148 to 15*2 and' 
178, *181 

BAILOR AND BAILEE 

See (1) Bailment 

(2) Contract Act ss. 148-152 
BAILMENT 

See Carrier 

See Contract Act, ss. 148-152 and 1 iS i 
and 181 

See Railways Act 

— ^Right of both bailor and ^ bailee to 
sue wrongdoer for recovery of thinf bailed 
or for damages, 22 C^L J 359. 

— Negligence— 'Onus on plff.— Duty of 
bailee to produce all available evidence 
Contract Act, Ss. 151 and 152. 27 C L J 615 ' 

BALANCE OF ACCOUNT. 

See Accounts. 

See Limitation Act. 

BALCONY 

See Also Municipal Acts (Provincial) 
BALLAYACHARYA GOSWAMl 

See Hindu Law (1) Ballava charya. 
(2) custom. 

BANDHUS 

See Hindu Law (1) Inhere tance 
(2) Succession 

BANK 

See also (1) Banker & Cm turner 
(2) Accounts 


Payment of its debts in the ordinary 
course of business as a going concern is - 
not bv itself a preference by bank of cer- 
tain creditors. 10 R 143=137 I C 638=1 R 
1932 R 144= A I R 1932 R 75= A L R 1932: 


— Customer — Cheque of — Cashing of, 
within 24 hours — Bank under a duty as to 
— Lqss caused to customer by omission of 
Bank to do so— Bank liable to make good- 
7 Luck 116 (120)=8 OWN 800=134 I 

41l=A I R 1932 0 283 
—Officer of— Notice to, in his private 
capacity and not as officer of Bank — Bank: 
not affected by. 1932 P C L 625 (640) 
(Civ.)=A L R 1932 L 625 (CiV.) 
Meaning of— Whether Treasury is a 
bank. Neg. Ins. Act. Ss. 5 and 6. 43 Mad 
816=39 M L J 377 
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BANK (Conid.) 

— Tlie employee of a banlf who depo- 
sits motley with the bank is on a par with 
other crklitors. 16 Bom. L E 73B=27 

I C Ml 

BANKER AND CUSTOMER. 

S?jnopsis, 

(1) Banker’s Lien. 

(2) Fraud or Mistake. 

(3) Payment by banker of forged 
cheque, 

(4) iSTature of relation, 

(5) Set-off. 

(6) Insolvency of Banker. 

(7) Entry in pass-Book. 

(8) Mis^ellaiieous Cases. 

SEE ALSO CASES UNDER:- 

^ (1) Contract Act s. 17L 

(2) Lmt Act, arts 59. GO and 145. 

^(3) Stamp Act 1879 Ss. 3 (6), -and 34. 


(I) BanKers Lien. 

—A banker has no lien on securities 
delivered to him for ti special purpose in- 
consistent with lien 78 1 C 596= A \ R 1925 

S 142. 


! BANKER AND CUSTOMER {ConUl) 

(3) Payment by Banker of forged cheque 

— Money was cashed f>u forged ehcsiue 
— Owner of che'qiie book is not to l)ear 
loss unless gross negligence ifitimateiy 
connected with the transaction is proved, 
AIK 1924 Rang 264=3 Bur L J 22=8§ 

! . I C 2§l 

i — Banker paying forged draft- Forgery 
i owing to customer’s negligence — Banker’s 
j negligence in accepting“'"Lial')iiity of Brmker 
I U Bom L R 835 

I — Banker iiegligentiy paying forge.d 
i draft is liable if the negligent. Act of the 
I customer is not the proximate <'ause of 
' the loss. 36 Bom. 455=13 Bom. L R 835 

=12 I C 257 


(4) Nature of relation 

— A person collecting money for 
another is a trustee — Money eolhicted being 
for a specific purpose does not ])ass in 
insolvency to the agent’s tnisree in I bank- 
ruptcy. But when he is asked to re])ay on 
demand, it is no trust and the ce.sini<|uo 
trust can follow trust property though 
mixed up with other property. 79 P R 1015 
=171 F W K 1915=31 I C 215 
— Ordinarily a banker is liable as a 
debtor, but for mo!u\y held for special 
imrpose and for money Collected he is 
liable as a trustee. 39 31 1081=30 3! L d 
245=19 31 L T 129=(1916) 1 3T W X 186=32 
I C 9r»5=3 L W 168 


(2) Fraud or Mistakt. 

— 3Ioiiey of third party held in fiduci- , 
•ary capacity— -Investment by him of,, witli 
his banker, iu breach of trust -Third party’s : 
suit against banker for recovery of money 
— 3Iaintainability of— Party to— Customer 
not a necessary party. 55 31 541=137 I G , 
d)22=62 31 L J 281=35 L W 150=1932 31 W 
ISi 3= A I R 1932 M 247=A L R 1932 M 419. 

— Payment to, by customer — Proof, 
by payment to cashier or other official — No i 
' necessity to prove fraud or by whom it was ' 
committed. 9 Bur L T 160=34 I C 176. ’ 
—Banker knowingly making himself ; 
party to misappropriation of trust funds is | 
-liable to refund. Direct notice from party ■ 
is not necessary. ; A I R 1919. P C 184 
—Bank note wiis issued by Bank- 
Note was mutilated by , honest accident— 
Note identifiable but its number missing — 
Bank was held liabla AIR 1928 F C 116 
=28 L W 880=55 M L J 627=110 I C 127. 
—Bank making payment through mis- 
take in respect of cheque countermatidM 
by drawer is not entitled to refund of 
mnonnt from payee. I R 1930. L 847=127 I 
: , vC 223=A .I R 1930-L’'852=Ha 667 


— Nog security endorsed to Bank for 
loans takei] — Bank, if endorsee f<.>r value. 
Administration. 41 Cal 771 

— A creditor, by demanding money for 
special purpose from his debtor cannot by 
the act of simi>le demand transbn'rn hi’s 
debtor into a trustee. 21 31 L J 127=C> I () 
213=34 31 128=(1910) 31 W N 427=7 M L T 416 

— A Banker holding moneys of cus- 
tomer as a secretary and a treasure)* are Hablo 
as a-trustee. 35 31 712=21 31 L J 92b=i,u 31 
L T 124=11 I C 769 


(5) Set-off. 

— A banker is entitled to sef off %vhat 
is due to a customer on one account agai- 
nst what is due from him on anotiier 
account, although the numeys due to him 
may in fact belong to other x>erBons. A I 
R 1925 Bind 142=78 I C 596. 

— An agent had deposited with his 
principal who was also a banker under ano- 
ther name. In a suit by principal for sale 
proceeds in ageiiPs hands— ^ Agent can set 
off amounts deposited, A I E, 1921 F C 
103=15 L W 201=24 OWN 1W4 (F C)=74 

’ i C 944. 
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BANKER AND CUSTOMER (Cmtd) 

— (6) insolvency of Banker. 

— Money represented by cheques 
^vhich are treated as not finally clleared is, 
jiot part of the assets of the Bank. AIR 
1025 Cal 54=40 C L J 223=84 I C 1018. 

— Where A and B entered into a 
contract and A deposited a sum of money 
in a Bank specified by B in B’s name as 
Security for tha due performance of the 
contract and the bank became insolvent; 
Held the Bank was only an agent of B 
and B was liable to pay the amount to A. 

AIR 1931 Lah 849=133 I C 881. 

— A person employed to collect money 
is liable as a trustee. 79 P R 1915=171 P 
W R 1915=31 I C 215. 



(7) Entry in pass-book. 


— Quaere— Whether the return of his 
pass-book by a customer without comment 
constitutes a stated and settled account ?.nd 
operates as an estoppel precluding the cus- 
tomer from disputing the entries therein to 
to the prejudice of the bank. 59 C 662=138 
I C 653=1 E 1932 C 479 (2)=A I R 1932 C 
521= A L R 1932 C 1229. 

— Overdraft advances to — Compound 
interest on — Agreement to 'pay — Presump- 
tion of -Pass-Book-Entries in — Presump- 
tion of agreement from — Circumstances jus- 
tifying. 59 C 662=1.38 I C 653=1 R 1932 C 
479 (2)=A I R (1932) C 521= A L R 1932 

C 1229 


(8) Miscellaneous Cases. 

Overdraft advances to-Compound in- 
terest on — Charge of — Acquiescence in or 
ratification of — Finding as to— Evidence 
justifying. 59 C 662=138 I C 653=1 R 1932 
C 479 (2)=A I R 1932 C 521=A L R 1932 

C 1229 

— Branches are agencies — Cheque 
drawn on one branch cashed by another — 
Cashing done on credit of person present- 
ing, the latter does not act as the Bank of 
the drawer. 10 P L T -73=1 R 1929 Pat 
222=A I R 1929 Pat 193=115 I C 558=8 

Pat 430 

— Amount due under fixed deposit 
receipt, and payable to either or survivor, 
whether Bank can appropriate the money 
towards debt due by one of them alone. 

AIR 1928 Lah 316=1 11 ! C 554 

— In the case of a fixed deposit in 
the names of *Mr. and Mrs. A repayable 
to either or survivor’ there is no evidence 
of gift of husband’s interest to wife. Mrs. 
A is not entitled to more than half of the 
jmotiey deposited. AIR 1931 All 596= 
(1931) A L J 417=Ind Rhl (1931) All 
^ 541=132 I C 573 

See Also 23 A L J 662 P C.‘ 


BANKER AND CUSTOMER (6W.) 

(8) Miscellaneous Cases {Cotid,) 

— In suit io enforce security, interest 
not allowed until demand in writing. A I 
R 1924 Pat 295=69 1 C 212: 

— A cheque was cashed by bank in. 
good faith. Held, its title was pot aifect- 
ed even if the manager knew that the- 
cheque would be attached. 62 I C 791. 

— Advances by part-payments by custo- 
mer— Whether mutual and reciprocal 
accounts— Lim Act Art 86, not ai>plicable^ 

! Lim. Act Art 85. 103 P W R 1916. 

1 — Fixed deposit receipt — Whether 

I Neg. instrument — Customer handing receipt 
i endorsed with letter to Bank to pay — 

! Action thereon by Bank — Whether delivery 
T. P. Act S 130 38 Bom 618 

BANKER’S BOOKS EVIDENCE ACT (XVHI 
OF 1891). 

[Am., act I of 1893; Act XII of 1900; . 
declared in force- in the Sonthal parganas, 
reg. Ill of 1872, s, 3; as amended by reg,. 
Ill of 1899, s. 3; in upper Burma (except 
the Shan states), act XIII of .1898, s. 4J 

See also Evidence Act, 1872, ss.- 
74, 76. 34 

S. 6 — Order under — Party io suit not 
ordinarily entitled to obtain, against other ■ 
party to suit without notice being given to 
him, otherwise special circumstances should; 
be set forth in the affidavit to justify the 
case for making an order without notice to- 
the •other side. 34 B L R 743= A I R 1932; 

B 428=A L R 1932 B 812: 

BANKER’S LIEN 

See Contract Act S. 171 
BANK PRESIDENCY ACT 

— See Presidency Banks Act (XI of 1876) . 

BANKRUPT 

Agreement to sell or mortgage-Subse- 
quent by nkruptcy- Whether enforceable 
against official assignee. Specific Perfor-- 
mance. Insolvency and Provincial and Pre- 
sidency Towns Insolvency Acts, 15 M L T 92: 

BANKRUPTCY 

See also (1) Debtor and Creditor 

§ Insolvency 
Insolvency Act 
(4) Pres. Town Ins, Act 
(5) Prov. Ins. Act 
BANKRUPTCY ACT ( ENGLISH 1813. ) 

— S. 44 — There is no conflict betweein 
English Bankruptcy Act. s. 44 and 
Presidency Towns Insolvency Act. s. 52 (1) 
(a) Indian Act, because where one holds- 
property in trust he is the real owner and: 
therefore, the real and reputed ownership' 
are ih ihe same person. A L R CaL 

171=56 C I074=lnd Rul(1930) Cal 185= 

. 745. 

— Ss. 53; 167-^On adjudication, the 
property vests in the trustee in bankruptcy 
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1 BANKRUPTCY ACT (ENGLISH 18l3)(C'o«<(L) 

. and so the adjudicated bankrupt -in England 
is not proi^er party to suit A I E 1930 
'Oal 388=34 G W ISi 53=Iiid llul (1930) Oal 

627=125 I C 851. 

102— S. 4 of Prov. Ins Act Indian 
cat: be invoked if an application under s. 
53 of the Act is barred. Insolvency Court in 
India can assum#^ jurisdiction under s, 4 of the 
Provincial Insolvency Act in cases where 
"the Bankruptcy Court in England would 
exercise jurisdiction under s. 102 of i he 
English Bankruptcy Act. A I R 1927 Sind 
" 66=97 I C 321. 

!. BANKRUPTCY ACT J883. 

• S. 40— Provision of — Insolvency- 
Interim Receiver— Appointment of-Etfect- 
-Attachment of money due to insolvent 
before vesting in receiver- Creditor entitled 
to appropriate for his debt, Prov. Ins. Act. 

‘ Ss. 13 (2), 16 (6) and 34 (1). 42 Cal^ 289. 

— S. 118— Indian Court’s Jurisdiction 
to act in aid of proceedings in England— 
Request necessary. 38 C 542=12 I C 14. 

' BANKRUPTCY ORDINANCE ( STRAITS 

SETTLEMENT 1882 ) 

. — S, 30 (4)— Hindu Son is not jointly 
’bound with father to pay latter’s debt— 

' His liability is not joint and several — 
Adjudication and assignment of baukru]>t’s 
property is not assignment of immoveables 
or moveables 1916 M W N 271=4 L W 422= 

: 20 M L T 318=35 I 0 918=31 31 L J 380= 

40 M 581. 

■BAPTISM. . 

. ^ ’ Register of— Statement of date of 
• bmth in a, how far evidence of age— 

. Attestation of a sale-deed, when operates 
■ as estoppel. 2 N L R 34. 

VBAQQUALS. 

See Hindu Law — Adoption. 

i BARAN LAND. 

See Pun Act XVl of 1887, s. 16 
IBAR COUNCILS ACT ( 28 of 1925 ) 

—Under the Act the CouvL . when a 
complaint is made, can only dismiss it 
- summarily or else refer it to a Tribunal of 
“ the Bar Council to inquire into. The Court 
would not generally be justified in dismissing 
a petition summarily unless it was satisfied 
that, even if the allegations alleged in the 
petition be proved, there would "be ho case 
for taking action. 34 B L E 443 ( 446 > 
1932 Cr C 303=138 I C 543=1 E : 1932 B 
401=A I R 1932 B,y9=.A L| R.. 1 932. ,B.<337,i 
—The Act governs the inhereut 
-.Jurisdiction of Court as regards proceeding, 
against a legal practitioner. AIR ‘1930 
All 225=( 1930 ) A L J 402=52 A 619=Ind 
Rul (1930) Ail 685 (P B)=125 I C i77. 
— A legal practitioner who was found 
guilty was made to pay the fees of the 


bar councils ACT (28 of 1926) 

counsel who appeared for the Bar Counsel 
1930 M W N 216. 
— Bs. 8 ainh9 (d)— Where an applica- 
tion by a first grade pleader for re -admission 
as Advocate was ol>jected ^ to, by the 
Bar Council on ground of suspicions conduct 
of the applicant and he again applied under 
Oudh Civil Rules r. 285. Held the Bar 
Council had acted honestly and without 
prejudice and the admission must be ladnsed 

I II 1930 0 275=6 0 W X 1080=124 I 0 
659= A 1 R 1930 U 121=5 Luck 615. 

— B, 8 — Weight should be aitached to 
recommendations of Bar Council. A I R 
1930 All 22=( 1929 ) A L J 1 105= lud Enl 
(1930) All 411 = 123 I C 683. 

— Bs. 8, 14 — Pleaders enrolled as 
advocates in the Madras High (,.*oiu**i under 
the Act are entitled to act an<l plead in 
the insolvency jinisdiciion of the High 
Court. A I R 1928 Mad 1182=28 L W 545= 
(1928) M W N 856=55 M L J 551=113 I C 
' " 876=52 M 92. 

— B. 9, r. 1, Proviso (a)— The danse 
“ practised in one or more of the Courts 
of the Court suboi’dioate to the Allidudiad 
High Court ” as used in the rules frmned 
under S. 9 means “ practised in one of the 
Courts in this province. ” A I E 1930 All 
887=(1930) A L J 8.39=Ind Eul ( 193! ) All 

36=128 I C 388. 

— S. 9 — Applications for enrolbnent 
should be decided by liar (.’oun< il on 
merits; and admission should not be refused 
unless Bar ciincil is convinced tliat the 
applicant does not de.servo admission. A I 

II 1930 Oudh 121=6 O W N i08t)=5 Luck 
G15=Ind lliil { 1930 ) Oudh 275=124 I C 659. 

— Bs, 10, 11, 13— The tribunal to which 
complaint is referred by High Court Ihrougdt 
Bar* Council must deckle definitely either 
way. It cannot drop proceedings for want 
of prosecution. A I E 1930 Cal 574=57 C 
724=Ind Eul (1930) Cal 750=126 i C 558. 

— Bs, 10 and 10 (2)— Procedurc-X'otice 
issued by High Court- Act came into force - 
Notice is ultra vires and a nullity — Proced- 
ure iu s. 10 must be followed—Lctters 
Patent ( Allahabad), s.' 8. A I 11 1928 All 
439=26 A L J 1039=29 Cr L J 998=51 A 76 
(P B)=II2 I C 214. 

B. 12 — Th3 High Court- caii assess 
costs directed to be paid to ilie Advocate 
by the complainant. The Court can direct 
m enquiry by ' the Registrar as to the sunis 
paid by Advocate and complainant, A I E 
1931 Cal 680=35 C W N 293=134 I C 1270. 

■ ' ■ ' — S. 12— Dismissal ' • ‘ of coaiplaiht — 
Costs of inquiry— Payment by complainaiit 
'of— Order fot — Jurisdiction of Court to 
pass— Sembl© CouH' li4s’ no. jurisdiction. 34 
■B L 44S=193‘J!'' Cr C' 30:4?I E' 1932 B 401= 

’ 138 t € 543= A I E 1932 B 19t=A' L t 1931 

i IjTi' 



— S. 12 — The High Court will u6t 
unless there is very good reasons to do so 
throw over the findings of fact which have 
been arrived at bv the tribunal. AIR 
1931 Cal 080=36 ■'C W N 293=!34 I C 1270. 
1*2 (3)— While considering the 
finding of a Tribunal, the High Court 
cannot hear the complainant A I R 1931 
■ Cal 080=35 C W N 293=134 1 C 1270. 
— S. T2— It is open to the High, Court 
in a proceeding under s 12, Bar Councils 
Act, to hear the complainant and in an 

• ordinary case it w'-ould be its duty to do 
so. Section 12 (3) of the said Act is not 
intended to exclude the right of the Court, 
to hear any person other than the j>ersons 
mentioned in that clause. AIR 1931 Cal 

680=35 C W N 293=134 I C 1270. 
— S, 12— Under s. 12 the correct 
procedure is for the Advocate — General to 

■ open- by submitting the report of the 
trilaunal to the Court then the Advocate 
concerned is entitled to be heard and then 
if necessary the Advocate— General will 
reply. The original petitioner is not entitled 
to be served with notices or to be heard 

■ on the hearing before the Court. A I R 

1931 Bom 557=33 Bom L R 1215, 
— S. T2 (*2) (3) — (i) Where the members 
of the Tribunal of the Bar Council diifer, 
High Court can consider reports both of 
majority and minority, (ii) A Bench of 3 
-.Judges can hear such enquiries; (iii) (Reilly 
.J )— Enquiry before criminal prosecution 
is irregular where Advocate is accused of 
. a grave criniiiial offence. 34 L W 19=61 M 
L J 148=32 Cr L J 1085=Ind Rul ( 1931 ) 
Mad 785=54 M 857=134 1 C 33. 
— S- 14 — The entry of a person's name 
in the roll of Advocates entitles him as of 
right to X)ractise' in the Courts of the 
province even though it be one where he 
served as a Judge of the High Court. A I 
R 1931 P C 22 (2)=G0 M L J 179=33 Bom 
L R '409=8 0 W K 255=35 OWN 321=12 
P L T 169=53 C L J 68=Ind Rul (1931) P 

■ C 49= 33 L W -381=1931 A L J 255=(1931) 

M W>" 208=10 Pat 375=130 1 C 305 P C. 

; BAR COUNCIL RULES (ALLAHAbAD). , 

— R. 1— “ High Court ” means 
Chartered High Court ”, A I R (*19^ ) 
All 91=(1929) A L J 1195=Ind Rul ■( 1930 ) 
All 350=122 1 C 894. 
— R. 1 — Benares State Chief Court is 
neither High Court nor Court subordinate 
to Allahabad High Court. A I R 1930 All 
' 91=(1029) A L J 1195=Ind Rul (1930) All 

350=122 I C 894. 

BARKI SERVICE. 

' See Grant,; ' ^ 

•'See Inaml" ' " / ■ ' ' 

baroba; ’■ , 

' — Testator * subject to— State— "Will ■ 

* executed ‘at Baroda— Bispo^ioii' of^ ' immo- 


BARODA (Co?if(L) 

veable i>roperty in British India — Jurisdi- 
ction Court in British India, 20 B 607. 

BAR OF SUIT, 

SeeC P Code 0 2. r, 2. 

BARRED DEBT. 

See Contract Act 18.72 s. 25 (3). 
BARRISTERS. 

See Legal Practitioner. 

BARRISTAR’S CLERK. 

See Legal Practitioner. 

BAR TO SUIT. 

See C P Code S 47 and 0 2 r. 2. 

BASSE GRANT. 

See Grant. ' 

BASTU LAND. 

See Landlord and Tenant, 

BATHING GHAT. 

See Also Eight of Suit -Customary 
rights. 

BATWARA PAPERS. 

See Revenue Papers. 

BED OF RIVER. 

See Alluvion and Diiuvion. 

See River. 

BEGAR. 

— Wajib-ul-arz recognising zamindar’s 
right to gratuitous assistance or begar-Such 
begar becomes village cess within s, 4 (3) 
of C P Land Revenue Act 1881.. 6 N L E 

117=8 I C 276. 

BENAMl TRANSACTIONS 0-iSS) 

Si/?iO'psis 

( 1 ) Acquiescence and estoppel (1) 

( 2:) Admissions by benamidar whether 
bind real owner (2-3) 

( 3 ) Benamidar if a representative 
in a court - sale. (4) 

( 4 ) Benamidar if a trustee. (5-8) 
(5) Benamidar’s liabilities. (9) 

( 6 ) Benamidar’s rights (10-43) 

(a) Right to sue. 

(b) Right to execute decree. 

(c) Right to transfer. 

( 7 ) Benamidar, suit against. (44-45) 
( ,8 ) Burden of Proof. (46-59) 

( 9 ) Decree against Benamidar if 

: binding against real owner. 

... ( 60 - 61 ) 

<10 ) Fraud. (62-79) 

<ir) Parties, (80-81) 

<12 ) Payment to benamidar (82-83) 

, . <13 ) Proof and presumption of beni- 

mi and doctrine of advancement 
(84-157) 

(14. ) Purchaser at a court sale 

/ ■ (158) 

(15 ) Real owner not party if bound 
by delivery of symbolical poss- 
ession. (169) ' 

(16 J Real owner’s liabilities. (160-161) 
> ‘1 (17') Beal 

' ^ (18>1 Bights and liabilities of purcha- 

jf# ,11 
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EENAMI TRANSACTIONS (GWffi) 

ser from benamidar. (174-175) 

(19) Miscellaneous cases. (176-1853 

Bee also cases under:-— 

( 1 ) Appeal right of 
{ 2 ) Assignment 

( 5 ) Co-owners ^ ^ . 

( 4 ) C P C order o, 20 i\ 12 order 21 
IT 2 (11), 15, 16, 61, and s. 11 
(Parties- Benamidar )order 53 it 

5-7 

( 5 ) C P C s. 66 and order 21 rr. 16 
66, 70 and 84 to 04. 

( 6 ) Declaratory decree „ 

( 7 ) Deed-Construction 
( 8 ) Estoppel 
( 9 ) Evidence Act s. 92. 

(10 ) Evidence -Parol evidence | 

(11 ) Fraud 

(12 ) Fraudulent transfers^ 

(12A) Hindu Law-Benumi 
(13 ) Limit. Act articles 11, 11 A, 47, 
62, 120, 182. 

(14 ) Mahomedan Law-Gift 
(15) Mortgage 

(16 ) Negotiable i nst rumen ts-Pro-notes 
(17 ) Parties to suits 
(18 ) Plaint 
(19 ) Pleadings 

(20) Rent suiis 

21 ) Bale 

22 ) Sale in execution of decree 
(23 ) T P Act S. 53 
(24 ) Vendor and Purchaser 


(1) Acquiesence and estoppel (1) 

1—Evinence— There is no estoppel by 
deed in India-Parties to the deed can prove 
the real truth of which both were aware of. 
A:l R 1931 Lah 419; Ind Rul (1931) Lab 804= 
12 Lah 540=133 \ 0 628 


(2) Admissions by benamidar whether bind 
;*real owner ( 2-3 ) 

2— Benami— proceedings against bena- 
midar— beneficial owners bound. A L R 

1933 A 281=1 A W R 261 

3— But admissions of Benamidar of 
iitle of a third person are not so binding. 
A I B 1924 Mad 749=19 L W 567=34 M L 

T 264=78 I C 52 


(3) Beramilar if a representative in*a 
court sale ( 4 ) 

4 — Right of a benamidar-purchaser 
to sue is not barred by. S, 47 of C P C 
44 Bom 322=22 Bom L B 296=56 ! C 349 
Benamidar-purchaser for a decree- 
holder can sue in his own name without 
snaking the latter a party such a purchase 
for a decree-holder is not invalid for wattfc 
of leave to Lid under S 234 of C P € of 
1882 44 Bom 352=22 Bom L R 296=56 I C 349 


EENAMI TRANSACTIONS (ConkL) 

(4) Benamidar if a trustee. (5-8) 

5 — ^Position of — No beneficial interest*- 

Represents true owner— Relative legal 
position that of trustee. Benamidar, right 
of suit, 46 Cal 566 (p C) 

See Also. 45 Cal 969 (P C)=1918 P C 
35=45 ! C 770 

6 — Benamidar is a trustee for thu 
real owner. 78 I C 359=1924 Oudh 321 = H 

0 L J 92 

See Also A 1. R B924 Fat 185=1 Pat 
L R 316 Civ=77 I C 252 

7 — See to the same effect. A I R 

1928 i>dl 66(;=48 C L J 135=112 1 C 458- 

See also A I R 1925 Oudh 129=11 

L J 619=27 0 0 175=82 I C 333. 

8~>But compare the following cases:- 
held that a Benamidar is not a trustee 
prox)erty so called although his liai)ilities 
are similar in some respect. A 1 Xi 1929 
Mad 268=55 U L J 85«;=29 L IV 56=Ind 
Rul (1929) Mad 420=115 I C 34fb 


(5) BenamrdaPs liability (9) 

9 — Benamidar is not liable in con- 
tract or as an agent for money realised in 
his own name under Benami-Mortgage. 

(1915) M VV N 215=28 I C 495. 


(6) BenamidaPs. Rights 19-13 

(a) right to sue or 

(b) right to execute decree 

(c) right to transfer (25-79) 

10 — Property in name of — Possession 
of— Suit for— Right of — Benamidar has,, 
without making real owner a party to the 
suit 34 B L R 164=137 I V. 569=1 li 1932 ‘ 
...-B '.BOlrA I R 1932 B ilKMA I R 1932 B 367" 

11— Mortgage— Benamidar— A suit on a 
mortgage in his ow7i name can be brought- 
by a benamidar. The mortgage transac- 
tion can be put an end to ’'wdthout the 
beneficiary being Thought on the .scene 
of all AIR 1931 Oudh 285=8 0 W N mU 
=Ind Rul (1931) Oudh 354=132 I C 402 (F B). 

12— Execution proceeding — A benami- 
dar has a right to continue execution pro- 
ceedings, A . I E 1931 Oudh 69=7 O W N 
1203=Ind Rul (1931) Oudh 151=130 I C 341 

■ 13-A fcenami-mortgagee can sue without 
making the real owner a party. 41 Mad 
435=(1918) M W If 107=41 I C 935. 
Bee 36 M i J 68PC 

See” 42 Mad 348, (F B) 

14 — In a suit by a lienamidar, real 
owner is not a necessary party, 52 IC 324: 

, 15-yA benamidar with a clean case 

..m bis own name. 55 I* C 836 

,.i ''.ilBr-A, bipamidar can .maintain a suit 
in his own name. 33 I C 615=18 0 C 363 
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BENAMI TRANSACTIONS {ConUl) 

(6) Ben a in id a r’s Rights {CojitcL) 

17 — A beiiamiclar can sue for redemp-’ 
tion. 56 I C 599=2 U ;p L R (Pat) 185 

18— Beiiamidar caunot sue where he 
-sets up a title as against the real owner. 
8uit in ejectment based on title by a bena- 
midar is not maintainable. (1918) M W N 

226=7 L W 201=43 1 C 801, 

But* see 46 Cal 566 (P C) and 42 iVl 

348 (F B) 

19— A benarcidar, setting up exclusive 
right, cannot sue for j^ossession w^l’l^c>ut 
ioiniiig the real owners as ‘plaintifts 9 I j 

C 487. I 

20— Benamidar can maintain a suit | 
for property without the real owupi*. 55 I ! 

. "C 431, ' 

'21— Benamidar cannot sue for posse- 
ssion from the real owner. Obiter; The 
fraudulent grantor or giver — loses his right 
to claim the aid of law in recovering his 
property only if the contemplated fraud 
“has been carried out. 35 C 551 (P C)=12 C 
W N 562=7 C L J 528=5 A L J 290=14 Ur 
L T 108=10 Bom U R 690=18 M L J - 277=4 

31 L T 12=4 L B R 266=35 I A 98 referred j 

"to (Twomey J.)Mandaya V. MA E. 17 I C i 
918=5 Bur L T 166 

22 — He* cannot sue the real ownier 
AIR 1923 Cal 536 But he can sue for 
the removal of obstruction to access of 
light and air. AIR 1921 Cal 560=35 C L 

J 43=64 I C 581. 

—See to the same eifect:»88 I C 249= I 

1925 M 1005. j 

23 — Benamidar mortgagee can sue | 

• either for sale or foreclosure. AIR- 1924 i 

Pat 458=3 Pat 81=5 P L T 142=75 I C 378. ' 

See also 33 C L d 369=63 I C 244. 

See 42 M 348=36 M L J 296=9 .L W 
362=25 M L T 351=(1919) M W 
299=50 I C 309 (F B.) 

See also: 44 B 352=56 I C 349=22 Bom 
A L R 296. 

24 — See also following cases on this 
point. 

* See 18 0 C 363=33 I C 615. . 

See 41 M 435=(1918) M W N 107=43 I 

C 905. 

25— A I R 1930 Nag 273 also A I 
, ll 1929 Pat 1=7 Pat 726=9 P L T 822=113 I 

€ 732. 

See AIR 1928 Cal 666=48 C L J 135 
. =112 I C 458 , ( Suit against tres- 

passer:) 

See A I R 1923 Cal 28U67 I C 741 
. See 52 I C 324(Pat). 

' See AIR 1923 All 10=70 I C 849 

' See AIR 1925 Mad 22=47 M sfe 
(1924) M W N733=32 M L T 29= 
47 M L T 415=83 I C 74 (F B3 
' . . r See AIR 1921 Lah 129=4 Uah L 'd 
‘"378=(i2-'’r'C''79.i 

;See Contra 40 I 0 610 (Pat), 


BENAMI TRANSACTIONS iConil) 

(6) Benainidar’s Rights (Cojitd.) 

See 45 I C 794 (Pat.) 

26 — A benamidar — mortgagee has got 
a right of suit. 37 A 113=13 A L J 24=26 I 

’ C 507. 

27 — Right to sue on mortgage C P 
Code 0 34 Rr. 1 and 7. 19 C L J 193=18 C 

W N 814. 

28 — Benamidar’s right to sue or exe- 
cute a decree 9 Ind Cas 40=9 M L T 137= 

(1911) I M W N 5. 

29 — Real owner can sue if bcnami 
owner is co-defeiidaot. A I R 1921 Cal 

653=33 C L J 369=63 I C 244. 

30— Suit upon mortgage by benamidar- 
Maintainability— Plea of benami by oppo 
site party — Estoppel. 29 C L J 434=53 I 

C 59. 

31 — Right of— suit for possession of 

immoveable property. 241 C 801. 

32 — Mortgagor cannot question right 
of suit of a benamidar — mortgagee. 8 Bur 

L T 240=8 L B R 205=29 I C 892. 

33— A benamidar can institute a for 
eclosure-suit, 19 0 L J 193=18 C W N 814 
=20 I C 499— Also for joint possession. 60 

I C 708, 

34 — A benamidar cannot sue for par- 
tition. 43 Cal 504=22 C L J 259=31 I C 189 
But see 46 Cal 666 (P C)=46 I A 1=1918 P 

C 140=49 ! C 1. 

35 — Benamidar cannot sue for posPe- 
ssiou of lands purchased at a Court Sale. 
See also 45 I C 794. But see above cases 
this principle abrogated. 

36 — Right of Suit or execution by— - 
Not entitled to Muthu Kumara Ascri in rc,. 
9 I C 40=(1911) 1 M W N 6=9 M L T IBl 
See also 401 C 610 this principle not accep-- 
ted see cases cited above. 

37 — Benamidars or their nominal ven- 
dees cannot themselves bring suits in eject- 
ment, the onus of proving the benami nature 
is on the person who alleges it. 18 M 469 
this is not the law now for which see 
the cases cited above. 

38— A benamidar transferee of a decree 
can execute.. 37 All 414=13 A L J 557=29 I 

C 593. 

39 — All parties to transaction know- 
ing benami nature-Defence that party suing- 
is benamidar real owner unwilling to en- 
force his claim-Suif by benamidar to en- 
force claim is nut tenable in such circum- 
stances. AIR 1930 Rang 130=7 R 797=Indl 

^ Rull930 Rang 134=121 I C 806. 

40 — Suit for land-Right of suit-Limi- 
tation Act art. 149- Suit by .assignees from 
Qoveriimeut 17 M U J 174^30, m:.245 (F 31 

; M'461;B 12 C h.S 
; 41— Ke' 'can' sue ^alao igby^nied. 

.l)|r^'1^ee(w*AgriculiuHsPs''Km^^ Act s, 12 
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BENAMI TRANSACTION {Oo?it(L) 

(6) BeuamSdar’s Rights {Contd) 

have to be observed by the Court in a 
suit by a benamidar. A 1 R 1920 Bom 115 
=49 B ^32=27 Bom L R 1240=91 I C 353. 

42 — A benamidar cannot sue to ^ set 
aside a snle under decree passed agiunst 
the real owner, AIR 1927 Mad 659=101 I 

C 165. 

43 — Leave to sue as pauper not to be 
^Tanted. C P Code 0 33 lir. 5, (> and 7=50 

I C 520=1919 Pat 232. 


(7) Benamidar, suit against 44-45. 

44 — Sale to wit'e-Benamce-Omis — 

Purchase from Hindu widow without in- 
ciuiry-YaUdity. 6 W 11 312 

45~VVhere a plff cannot chum pre-em- 
ption as against the real vendee lie could 
not claim pre-emption agaitist benamidar 
alone, AIR 1924 All 802=L li 5 A 616 

Civ=8D I C 42 


(3) Bj rJen of Proof. (46-59) 

46— The onus is clearly upon the ]>er- 
son alleging a transaction to be benami 
to show that the pers^)u who api>eared as 
the owner on the face of the deed is not 
the real owner. 1932 P C L 47 f49),(Civ.) 
=33 P L R 33=136 I C 270=1 R 1932 L 222 
(1)=A I R 1932 L 193 (r)=A L R 1932 

L 47 (Civ) 

47— i;n ordinary cases of benami the 
onus is on the party who asserts benatm, 
-.and in the absence of such evidence the 
Court is bound to presume that title passed 
io the purchaser under the deed. 11 P <1 
<2l)=136 I C 299=13 P L T 298=1 E, 193'> 

P 75=A I R 1932 P 129=A L R 1932 P 58 
See also:— A I R 1932 P C 1-:=A L R 
1932 P C 7=62 M L J 320=36 C AV N 137= 
13G I C 385=6 Luck 556 

48— The burden of proving that a con- 
veyance was benami is on tlie person who 

f ® m, approved. 

AIK 1<>31 ^ag 91=13 N L J 213=Iiid 
Rnl (19J1) Nag 66=U0 I C 817 

11 heavily on him who 

alleges Ihe transaction as benami when it 
IS strongly presumed not to be so, on 
Imnsteror s debts being paid by the osteu- 
:sible vendee and he making c4h payment. 

fO-V/opertir hwght m wife’i iMmer- 

Bardoii ot proving feuami lies bii party 
s sserting it. AIR 1925 Oudh .?43=g2 

61— A party to a deed is'iitesnm.^^ 

w^sffioiTX P 

T ¥ Person alleging ^ '|he same 

AIR 1930 Rang 218=Ind R«l ^1930) Bang 

365=127 Tc JS! 


I BENAll TRANSACTIONS, (amid.) 
i ' (3) Burden of i^oof (Voaid) 

■ Similarly held in : — 1925 Oudh 243= 

S2 I C 832" 

52— -See to the same etfect:— A I R 
1929 Siud 195=Iud Rul (1930) Sind 186= 

125 I C 218 

Bo also AIR 1931 Nag 91=13 N 

J 2I'3=I3» i C 817 

53 — Bee to the .samt: effect: — A I Ji 
1922 'P C 84=43 M h J 104=2fJ A h ;T 

' 545=35 C L J 554=24 P:om h R 951=31 M 
L T 94 (F r)=67 I C 444- 

54— .Party setting up a benami case 
must prove that iii<.)ney was paid by him 
PuiTliaHc, made in the name of a minor 
son by the father with his uumey is not 
necessarily a benami one. 74 P ,L R 1914= 

=22 I C 536^'^ 

55— Burden of proof of l.>enami nature 

of sale lies primarily upon the |)cn‘sou 
alleging it except wheti no proof of titb 
or possession is fortht;omi ng fixaii the 
o}>poaite party. 34 I C 617 

56— Pcr.'^ons defending on the basis of 
befiaiui must theinselves prove such nature 
of the transaction. 29 I C 696=20 C 

^,W N'254 

57— The onus of proof ■ of l)enami- 
transactiou lies uptm the perso!! who sets 
up such case. 24 1 C 10=1 M L W 451 

58 — Onus — Tx’ansfer by registered-doet! 
— Bexuuiii transaction, lallegatioii of, 15 O 

r ; ^ " 20=14 I A' 127, P C=5 Sar. 71 " 

59— Properties in the judgment debtor's 
' names also in another's name were attached 

j They instituted a suit, on^ rejectioti of ' 

' their chum r.pplication. Under s. 106 
: Evidence Act the onus was on the wife 
i who claimed owner.«lup to show that pur 
1 chase-money belonged to her and she was 
1 enjoying the pro|K3rty. They failed to dis- 
' charge the onus. Bo it was taken that the 
: properties belonged the husband, 17 
; ■ ■ ■- ■ M I J 339 ' 


(9) Decree against Benamidar if binding afainst 
real owner, (60-61.) 

60— Benamidar is a mere trustee and as 
such, the result of an {letion by or against 
him is fully binding on real owner. 46 Cal 
566=36- M L J 68=17 A L J 66=9 L AT 335 ■ 
=23 C AV H 521=12 Bur L T 122=1 TJ P L 
R (F C) 1=49 I'C 1=40 I A 1 {P G>19I8 

P C I4D'^ 

See to the sjime effect 
'and I , , 

.. .,,.6§(^Pupch£|8e, ; ^ made , , by , 

Cl.^B^verolipeiiop^^in the name of one of" 
I Moulting trusjji 56 I C 186 

J ' %' 4. pwpmjpiion of a -benami trap^ction 

t "*’ ;rafepd'p case of purchase In the name ■ 
one member of a Hindu Joint family... 

■ ' 56 rC 386^. 


56 I C 386 
,S4^ i C 633 
a joint fund 
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DENAMI TRANSACTION. iCo?Ud.) 

(!0) Fraud (62-69) I 

G2 — Real owner— Suit by benaraidar 
against, for recovery of possession of 
property— Plea by real owner in, of both ; 
parties being in pari delicto — Maintainable. 
If in a suit by the ostensible mortgagee 
for possession the defendant claims to be : 
the real beneficiary under the mortgage ; 
transaction there is no bar either under ' 
the general law or under the provisions of | 
the Punjab Alienation of Land Act to the ' 
defendant pleading the joint fraud of him- ' 
self and the plaintift' and by proving the i 
lrue facts to defeat the latter's claim, ' 
there being ample provision in the law to 
set matters right after it has been deter- ; 
mined that the provisions of the statute i 
had been evaded by a colourable transaction ; 
having been entered into. 13 L 713=139 I ^ 
C 17=33 P L R 8r)l=A I R 1032 L 503 (512, ; 
513)=A L R 1933 L 113 (€iv)=I933 P C L ! 

M3 (Civ) (F B) 

G3 — Fraudulent transaction — Aid of i 
Court— A person cannot plead his own ; 
fraud in order to invoke the assistance of j 
the Court, if the purpose of that fraud J 
has been etfected. (1931) M W N 470 j, 

64— Evidence- of fraud — ^IVIust be con- 1 
elusive— Mere suspicion is insufficient. A > 
I R 1924 Pat 459=3 Pat 522=5 P L T 223 I 

=78 I C 796 ; 

See also A 1 R 1921 Pat 397=2 P L : 

T 728=62 I C 6M 

65— Deft, must prove fraud. 94 I C 33 

=1926 C 850 

— Non payment of consideration for 
sale-Fictitious transaction. Sale 19 C L J 239 

66— Nature of— Test T P Act s, 53. 17 

0 C I7J I 

67 — In a transferee’s suit for possession 

of property, the transferor, who has con- 
veyed it benami to defraud the creditors 
and has succeeded cannot plead that it was 
benami. 32 M L J 484 

68— The difference between a Benami 
and sham transfer is that in former legal 
title is intended to be transferred— In 
latter no interest, is intended to be trans- 
ferred. AIR 1925 Mad 1005=(1925) M W 

N 232=88 I C 249 

See also : 36 M L J 180=25 M L T 
12=9 L W 22=50 I C 593 

69 — Benami — Fraudulent preference — | 

Benami clearly distinct from fraudulent I 
prevalence— Difference often slurred, T of i 
P Act, s. 53. 44 Cal 662 (P C) ; 

70 — A Public servant purchasing in ; 
the name of another to avoid the Depart- ' 
mental rules is not fraudulent. A I R i 

1923 Cal 154=36 C L J 82=68 I C 648 I 

71 -See also Benami Transactions-Real ! 
owner’s right to sue. j 

-oast off in order to defraud others, yet if j 
ha has not defrauded any one, the Court 

^l. ^41. 41. (\) \o 


BENAMIDAR TRANSACTION. 

(10) Fraud {ConUL) 

will not punish his intention by giving his 
estate away to another whose letentiou of 
it, is an act of gross fraud. The Court 
might well allow the transferor to plead the 
real facts even though the plea involved a ■ 
declaration by^ the defendant of his own 
turpitude. This is allowed not for his own 
sake but on grounds of public policy. A I 

R 1923 Cal 90=36 C L J 491=71 I C 1 

See also : — 99 I C 949=1927 Rang 

=4 R 429. 

72— See to the same effect. AIR 1924r 
Oudh 321=11 0 L J 92=78 I C 359=A I R 
1923 All 504=45*A 396=L R 4 A 418 Civ=21 

A L J 303=72 Ind Cas 91: 

73— Transfer-Fraud of creditor s-Fraud 
not carried out— -Right of transferor to 
recover back property. T P Act s. 53. 52 

I C 866 

—The real owner ca.n recover property" 
only before fraud is carried out. 52 I C 866^ 

74 — Transfer fraud of creditors-Fraud' 
completed — Real ownef not allowed to set 
up his title. T P Act, S. 53. 52 I C 402 

See to the same effect : — 91 I C 776- 
=1925 M 1016=22 - M L W 313^ 

75— Fraudulent benami deeds,* .simply 

executed but not given effect are passed 
by predecessor-in-title. A party can recover • 
possession against the party claiming on 
such document. 23 C 460 ’ 

76— Fraduleiit unauthorised purchase ■ 
can be avoided by the real owner. 7 Bur ■ 

LT8=23IC 363. 

77 — Plaintiff’s sued for possession 
under a sham sale-deed, The' defendants . 
pleaded that it was benami. Plffs, urged 
that defts on the maxim memo alkgons 
turpiiidiuem, suam, audiendus est, cannot 
plead their own fraud, 

But that maxim gives way to in pari 
delicto potior est conditio possidantis as the • 
deft was In possession. Thus he is per- - 
mitted to set up true facts. 21 P R 1916= ■ 
197 P W R 1915=33 I C 255 ^ 

78 — to defraud creditors can be set 
aside before fraud is carried out. AIR 
1029 «Pat 127=10 P L T 138=Ind Bui 

(1929) Pat 266=115 I C 890- 

See also 16 N L R 129=59 I C 285- 

79 — case of i fictitious transfer a 
Stranger can challenge the payment of" 
consideration — 27 All 271 P. C , explained. 
AIR 1923 Cal 521=37 C L J 122=74 

I C 392 

(H) Parties (80-81) 

Benaraidar if a necessary Party (133-134) ^ 

80— Benaraidar is not ,a necessary party 
to a mix regarding benarai-transetion. 4 

:;iBtir L T 74=IB I C 779* 
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eBENAMl TRANSACTIONS' 

(II) Parties (CWR) 


BENAMl TRANSACTIONS (CV)w/r/) 

(13) Proof and pre-sumption of Benami 


See also cases under this lieading 
iiuder “Benamidar’s rijjihl” to sue” supra 
beriamidar is not. a necessary 
'Pirtv to a suit relating to ihe iKUiami 
> transactions 4 Bur L T 74=10 I C 779. 


(12) Payment to benamidar (82"'-83) 

82- — Payment to i>e!ifimida,r will hind. 
’ real owner if made 'without not>ice mid 

objection. 1)V him AIK 1922 Mad 17b=41 
M'LJ39;k45 M 84=14 LW 37l=(1921) 
M B' N 042=69 I C 642 

83— Payiiient to the real owner under 

a rent— cteed in benainidar’s name is a 
-defence 20 M L J 597=25 I C 679. 


<I3) Proof and pre-suniption of Benami and 
and doctrine of advancement* 

See also cases under this headin;^ under 
'‘Burden of Proof” supra (84—157) 

84— Father purchasing in the name of 
infant daughter — Marriage of daughter — 
*“Sale deed placed upon a tray on the (.iccasioii 
of, and sent for the inspection of her fath- 
er-inJaw Held to be a gift, 59 I A !=<> 
Luck 55^^=92 M L J 320=30 C W N 137 
=8 0 W N 1378=35 L W 118=130 I C 3a5 
-= I R 1932 P 0 81=1932 A L J 003= A I 
, R 1932 P C 13=A L R 1932 P C 7 (P C) 

• * 85— The mere fact of marriage does 

r.not raise a presumption with regard to 
any property standing in the name of a 
•wife that the beneficial interest must he 
in her husband. 

Thi rule laid down in 48 M 005 (P C) 
- depended upon the essential element that 
' there was a purchase by a husband in the 
name of his wife. A I 11 1932 G 829 (830- 
3l)=36 C W N 1158 

80-Mutation in the name of Benamidar 
is not strange in colourable transactions, 
the ostensible working must be iti line 
with the cloak. The question is who ia 
working behind the scene 7 Luck 131 (159 
-60)=8 OWN 593=13*2 I C 5l=A I R 

87— It IS unlikely that a person whe 
• 6 liters into a beiiami transactio n should gc 
about proclaiming the fact to evervbodv 
11 P 9 (21.2)=136 I C 299=13 P L T 
298=1 R 1932 P 75=A I R 1932 P 121 

=:A L R 1932 P 58 

88— Wife— Sale-deed standing in nam? 
of-No Presumption that property conveyec 
by it belonged to her husband. 1932 PCI 
47 (49) (Civ)=33 P L.R 33=136 I C 270=' 
R 1932 L 222 (1)=A I R 1932 L 193 (1 

=A L R I932-L 47 (Civ 

89— Betumi—Genuine gift or-Evidenoc 
— Registered deed— G-iffc under. 


and doctrine of advancement (Cm////.) 

By a registered dee I of gift a Malio- 
inedan Oudh taiukdar made over a porti<ni 
of Ills pro]Hirty to his wife. 'Tlte !*easuu 
recited in the deed that he desired to 
]>rovide his wife with an altm'native resi- 
dence at the place when; the property 
glfte<l was situated was to say the least of 
it, understandable. The ]>ortion assigtesl to 
her contained the Zenana quariei's, whei-e 
she ordinarily put iij) when accom^iMiying 
her husband, the eviden<*e of his other gifts 
to hei‘ sliewed that he had a great desire 
to provide for her fut ure coin tort on a 
generous scale. But during the talnkadarls 
lifetime she exercised no individul juUs of 
ownership, property was occupied by the 
servants of the estate that repairs" wci’e 
done at the taiukadar’s expense, and that 
no mutation of names was made in the 
Government records. The deed was how- 
ever, handed over to the donee and remain- 
ed in her possession. Held that the onuf$. 
lay on those who disputed the gift. 

Held also that the above facts were 
not sufficient to estiiblish that the transtm- 
tion was merely colouraVAe and there was 
no doubt that the taiukdar intened to make 
a genuine gift of the i>roperty to his wife. 
59' I A 1=6 Luck 556=62 M L J 320=5lli G 
WK 137=8 O W N 1378=35 L W umm 
I C 385=1932 A L J 6i;3=A I R ilK-ti 
P 0 13=1 R 1932 P C 8!=A L R 1932 P 

C7(PC)- 

90 — Purchase — money— Source of non 
established- Finding of benami may he justi- 
fied 59 C 1242 (l244-5)=55 C L J 394=A I 

ll (1932) G 825= A L R 1932 C 691, 

91 — Father purchasing in the name of 
his infant daughter — Gift intended by— 
Evidence as to — Very little eviden<;e will 
be sujSicient. 59 I A l=ii Luck, 556=62 M ,L 
J 320=36 C WN 137=8 0 W N 1378=35 L 
W 118=136 I G 385=1932 A L J 663=T R 
1932 P C 81=A I R 1932 P 0 13=A L R 

1932 P C 7 (P C) 

92— Iu Benami matters tho source of pur- 
chase monev is the chief test 1932 F <3 L 
47 (48) (Civ)=33 P L E 3:1=136 1 G 27n= 

I R 1932 L 222 (1)=A I E 1932 L 193 (l> 

=A L R 1932 L 47 fCivj 

93— Daughter- Father's purchase in name 
of — No presumption of advancement in 
case of. (Sir G-eorge Lowndes). Nawab 
Mirza Mohammad Badiq Aii Khan v, 
Nawab Fakar Jahan Began:. (1931). 59 I A 
1=6 Luck 556=62 M L J 320=36 C W N 137 
fisS O W N 1378=a5 L W llBilBS I C 385 
,=1932 A L J 663=1 R 1932 p C 81=A I R 

1932 P 0 13=A L R 1932 P C 7 (P C) 

94 — Husband and wife — Where source • 
of a sale transaction flowed from tlm 
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■.8ENAMI TRANSACTIONS (OomM) ' 

(13) Proof and presumofion of Benatni 

and doctrine of advancement (Contd) 

Im.sbaiKl, and tlie transaction stood in the 
■wife’s uauio, it is beiuuni and the wife is 
ti bcnaiiiidar. A I K 11K»1 Oudh 177=8 0 

W N 349 

05— Presumption — In India, there is no 
X)resiimption of an intended advancemeiit 
in favour of wife or child. [47 I A 275=55 
All 255. referred to] A I B lOiM Bom 260 
=55 Bom L li 250=Ind Pad aO:U) Bom 555 

= 133 I C 241 

96 —liesuiting trust — Presiuni>tion of 
advancement — 1!\ the case of a xniivhase 
by a father iu his son’s name that is a 
resulting trust. There is no presumption 
of advance are nt iu India A I E 1931 Bom 
269=38 Bom L E 250=Ind Eul (1931) Bom 

353=133 I C 241 

97— Source of purchase-money is the 
best test. A I E 1931 Lah 419=Ind Eul 

(1931) Lah 804=12 Lah 546=133 I C 628. 

98 — Yiliage papers-Mere formal entries 
of name of alleged benamidar in — Of very 
little value as evidence of reality in a 
Benami transaction. 7 Luck 181 ( 150 )=A I 

E 1931 0 333=8 0 \V X 593=132 I C 51. 

99— E vide nee — Surrou nd i ri g ci rcum stan- 
ces — Eelationship of X)arties, and their 
motives and subsequent conduct are of mu- 
ch assistance in deciding whether a transac- 
tion was benami. A I E 1931 P C 175= 
(1931) A L J 550=34 L W 7=35 C W X 
925=8 0 W X 936=( 1931 ) M W X 931= 
33 Bom L E 1251=Ind Eul ( 1931 ) P C 

317=134 I C 669 (P C) 

100 — Proof of — Circumstantial evidence. 
Beng, Eev, Sale Law S. 14. 18 C W N 1071. 

101— In a true benami transaction oral 
evidence of its real nature is admissible 
when the nominal and the real purchasers 
dispute it. Benamidar obligor Can never be 
proved the real obligor or obligee, Benami- 
transactions are always triangular. 18 Bom L 

E 134=33 I C 396. 

102— English rule of the presumption 
of advancement is applicalde to domiciled 
Enrjpeans. 39 M L J 296 (PC) 

—So also to persons of European 
n dionality. 128 I C 721=1930 0 441. 

—But does not apply to Indians. 97 
I C 998=1927 M 90. 

108— Xo presumption of benami among 
Lurmans. A I E 1927 Eang 102=4 E 522= 

100 I C 250 

101— G-ift to daughter— and sister on 
tiie occasion of daughter’s marriage to 
sisters son— Nature of gift to sister. 
Presumption Hindu Law Joint Family* 

28 I C 36i" 

103 — Conlracls cannot be ' benami ’ the 
ctues ion to be considered here i,s whether 


BENAMI TRANSACTIONS (CWd.) 

(13) Proof and presumption of Benami 
and doctrine of advancement 

a person contracts for himself or. as- 
another’s agent. When the tratisferee’s wife 
was to be benefited the conveyance in 
transferee’s name does not make the trarm 
fer benami 5 L W 228=88 I C 188. 

106— Plain titf sued to recover certain 
imoperty defendant pleaded tint plain tilf 
benamklar. The deed was acted uiurn was. 
Hot benami plaiiititf was given a decree. A 1 
E 1922 P C 84=43 M L J 104=20 A L J 
545=24 Bom L E 951=35 C L J 554=31 M 

L T 94 ( P C )=67 I C 444.-. 

107— Alleged Eeal owner paid comidcra- 
tion and was in enjoyment of prefits-name 
appestring in public records he was held' 
real owmer. A I E 1928 Cudh 28=105* 

I C 191. 

108 — A person against whem a mortgage 
decree was passed in pursuance^ of which 

I iiroperty mortgaged was sedd, raised money 
I on mortgage’s just before sale and the^ 
proi)ertY was Purchased by his wife, who • 
had no private means. Held, that the 
purchase was benami. 31 I C 586 (A)- 

On appeal 53 I C 54=23 C W N 71 (P C) ^ 

109 — ^No presuinidion of the transaction 
being sham arises where the gift was not 
disputed for several years even after 
death of do!ior A I E 1922 Oudh 178=8 O " 

L J 439= 66 I C 222. 

110 — Deed in possession of mortgagor- - 
Xo presum x>tion that mortgagee is benami- 
dar for mortgagor A I E 1923 Bom 429= - 

79 I C 186. 

in — Distinction bet/ween benami andl 
advancement pointed out. A I E 1929’ 
Oudh 97=3 Luck 521=6 O W N 1251=Tud 
Eul (1929) Oudh 321=117 I C 385.. 

112 — Lease in favour of a permanent 
concubine but lessor cultivating land — 
Concubine living with lessor — Presumption 
is that the cultivation was on her behalf. 

A I E 1927 Nag 386=103 I C 143. 

113 — In a benarr-i purchase the source 
of the i>urchase-money is an important I ut 
not the only point, but the ptssession and 
receijyt of rents also must be looked to 
the father being alive, in the case of a . 
Mahoinedan grandfather purchasing in ihe 
name of grandchid, there is no presump- 
tion of advancement. But where it is proved 
that the purchase was not for purchaser’s 
benefit then the person named in the deed 
is jirima facie the beneficiary. 7 N L R 159.. 

114— Courts should not approach Benami. 
transactions with scrupulous vigour. They 
are favoured in India Court’s decision 
should not rest upon susi i non but upon 
legal grounds established by Jegfd testimony 
23 OWN 321=(1919) M W N 507=53 I G' 
54 ;( P G )=1918 PC 137. ( on appeal fronr 

37 I C 586) 
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I BENAMI TRANSACTION ifionUL) 

(13) Proof and presumption of Benami 

and doctrine of advancement {Coiikl,) 

115^^11611 the purchase is ia wife’s 
; name, no presumption of benami nature can 
lie made for the husband.* 17 I C 740 

116— -la a purchase in son’s name, pre- 
sumption of its being benami is made. The 
sou has to prove his sole interest in it. 
Son’s responsibility to prove the reality is 
heavy when the rights of creditors are in 
issue. In India, English principal of ‘advance- 
ment’ is inapplicable. 9 Bur L T 35=35 I C 12 
— Purchase in son’s name -Rights of 
> (treditors iuvolved-Burden is more heajily 
• on sou to prove reality. 9 Bur L T 35 35 

ICI2 

.117 — Purchase by Hindu in the name of 
Mahomedaa mistress. It was a benami 
transaction. No presumption of advance- 
ment in India. Benami transactions •are un- 

■ objectionable and has a curious similarity 
to English doctrine— the trust of the legal 
estate results to the man who pays the 
purchase-money. 37 All 557=13 A L J 
991=19 C W N 1207=22 C L J 516=29 
M L J 335=18 MET 248=(1915) M W 
N 757=2 L W 830=17 Bom L E 1006= 

30 I C 299=42 I A 202 (P C). ; 

118— Source of purchase money— po- ■ 

■ ssession and receiiit of rent are very im- 
portant. Father alive — No advancement to i 

; a grandson. A Mahomedan grandfather 
. joins grandson’s name, his father existing 
in purchase of property. The mere entry 
of his name is not sufficient to show that 
it was for his beneffit. 7N L E 159=12 

I C 721 

119— Slight evidence is sufficient to 
’ prove. A I E 1927 Cal 140=98 I C 129 

See also A I E 1926 Nag 262=9 N L 
J 130=92 I C 25 
See also A I E 1925 Oudh 213=82 

I C 832 

120— See also A I E 1921 P C 69=25 
OWN 409=(I921) M W N 80=62 I C 356. 

See also (1919) M W N 507=23 C W 
. N 331=53 I C 54 (P C) On Appeal from 

31 I C 586 

T21— English doctrine of advancement 
in favour of children does not apply in 

India. 2 Eah E J 353 too, it does not 
apidy where person advancing money is 
disqualified from purchasing himself e. 
g. executor purchasing the psoperty in the 
will in the mame of his son. A I R 19 H 

PC253 

122— source of purchase money custody 
of documents is not conclusive A I E 1925 
Mad 980=86 I C 272 
but is good evidence in absence of 
other circumstances. AIR 1925 Oudh 

243=82 I C 832 


tn 


BENAMI TRANSACTION {Conti.) 

(13) Proof and pfesumption of Benami 

and doctrine of advancement {Conti.} 

Bee to the same elfect : 1)7 I C 487= 
1927 Ail 59 

123~-'Bee to. the ^same effect:— even 
where the purchase is Joiiitly in the names 
of wife and son’s or big portion purchased 
in wife’s name and insignificant portion in 
one’s own name are important as evidence, 
AIR 1925 Mad 95=47 M E J 622=21 L 
W 336=85 I C;855 

124— Where a purchase is made ifi the 
name of a female of a joint Hindu family 
that Hindu joint family is benami. A I. ti 
1921 All 185=43 A 711=19 A E J 7^7=63 

i C 676 

-But where a gift was intended and 
it was proved no Benami was presumed 
in case of a son. 68 *1 C 372=1923 

Pat 187 

125 — The doctrine applies to Anglo 
Indians. A' I R 1924 Rang 283=2 E 353= 

3 Bur E J 85=82 i C 685 

126— Court is to be guided by reascn- 
Me probabilities surrounding circumstances 
the relations between the actual purchaser 
and the alleged benamidar and the after 
dealings of the parties with the property. 
Ostenmble purchaser minor and having ilo 
source to pay iiurchase money. Father all 
along in possession presumed to be real 
purchaser. AIR 1925 Oudh 366=12 O L 

J 142=86 I C 874 

127— See also A I R 1924 Cal 46,7=28 

C W N 131=39 G E J 140=82 I C 934 

128 — The person who pays the money 
is presumed to. be owner— A I R 1925 Eah . 
511=7 Eah E J 298= 26 F E R 358=88 

I C 289 

—Hindu joint brothers — Purchase by 
one is not presumed to l>e benami for the 
other. AIR 1925 Mad 448=21 E W 226= 

86 I C 886 

129— Ordinarily the presupmtion is that 
he who pays money is real owner bat it 
is a rebuttable. AIR 1925 Fat 68=5 F 

E T Sup 1 (F B)=93 i C 454 

130— See also AIR 1923 Cal 228=27 C 
W N 305=36 G L J 396=79 I C 555 

See also AIR 1921 Cal 101=25 C W 
N 544=33 C E J 201= 62 ! C 348 
See also 38 I G 561 (Fat.) 

See also 21 C W N 280=32 I C 267 
See also AIR 1921 Sind 20=15 S L 
• E 84=62 I C 1002 A I R 1924 
Ca! 523=28 C W N 62=81 I C 667 
See also AIR 1926 Nag 109=22 N E 
E 49=88 I C Iff 
Bee also A I E 1923 Cal :i3=36 G E J 
208=72 I 0 698 

131 — Purchase by husband in wife’.*^ 
name presumed to be for husband’s benefii 
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: BENAMI TRANSACTION {Contcl) 

(13) Proof and presumption of Benami 

and doctrine of advancement {Contd,) 

— Advancement doctrine does not apply in 
India. AIR 1925 P C 181=27 Bom L E 
1076=29 C W K 101B=(1925) M W N 717= 

■ 48 M G05=B Pat L R 290=23 A L J 602= 
52 I A 286=42 C L J 8=49 M L J 109=23 
L W 138 (P C.)=88 I C 327 

1)J2 — See to the same effect: — A I EJ 
1926 Cal 597=54 C 251=30 0 W N 346= 

93 I e 834 

133— But it is otherwise if purchase is 
l.)y wife’s owfi. money — No presumption 
exists that property standing in a woman’s 
name is not hers. A I R 1928 Mad 708 

=109 { C 539 

134— Practice of benami is not common 
in Burma— Purchase by father in the son’s 
name held to be for the son. AIR 1928 

Rang 220=6 R 203=1110 I C 646 

— Money deposited by husband in the 
name of himself and wife payable to either 
or survivor — held to belong to husband. A 
I 1928 P C 172=32 C AY N 817=29 P W R 
429=55 I A 235=48 C L J 119=28 L W 
1)6=5 OWN 668=30 Bom L R 1384=55 
•C 944=26 A L J 1215=55 M L J 651= 
(1928) M W N 917=109 I C 723 (2) 

135 — Presumption of Benami arises in 
case father purchases in the name of the 
■son. The test is. Source for the acquisi- 
iion. AIR 1928 Lah 397=10 Lan L J 93 

lU I C 596 

136— See to the same effect. AIR 1930 
8ind 318=Ina Rul (1930) Sind 145=125 

I C 33 

Presumption is that -apparent title is 
the real title. AIR 1929 Pat 289=8 Pat 
396=10 P L T 60=Ind Rul (1929) Pat 67 

117 I e 867 

See also A I :R-1921 Pat 397=2 P L 
T 728=62 I C 611 : 

,137 — A, transaction cannot be partly 
i‘eal & partly sham, AIR 1922 Bom. 107 
-46 Bom. 85=23 BomL R 873 =64 I C 364 

138 — Thei-e must be affirmative evidence 
— Mere suspicion is insufficient. AIR 
1922 P C 336=16 L W 190=3 Pat L T 
.529=31 M L T 209=49 I A 312 (P C)=67 

IC 914 

138— Purchase by decree-holder benami 
for very small price in satisfaction of his 
mortgage decree— Evidence not enough to 
prove benami. AIR 1922 P C 336=16 L 
W 190=3 Pftt L T 529=31 Mad L’T 209=49 
I A 312=1 Pat 733=21 A L j '23=27 C W 
N 294=44 ML J 718=37 C L J 430=26 

Bom. L R 630=67 I C 914. 

139 — Where husband was living with 
his wife to whom he had sold the property 

rrand he was involved in debt is not suffi- 
-43ient proof of. benami. AIR 1924 Pat 533= 

4 P L T 54=72 I C 1003 


• BENAMI TRANSACTION {Contil ) 

(13) Proof and presumption of Benami 

and doctrine of advancement {ConUL) 

140— Where the purchaser was a servant 
of the vendor. Possession of title deeds 

•by vendee is not of any weight — Vendor had 
embarked in litigaion, and a decree was 
pending against and was apprehensive of 
a claim for me^xie profits, iHeld, to be benami 
transfer. AIR 1923 All 613=45 A 515= 
21 A L J.421=L R 4 A 512 Civ=76 I C 370 

141 — Sale deed executed where a power- 
of-attorney would suffice — Motive for 
benami purchase is not reasonable. AIR 
1929 Sind 195=Ind Rul. (1980) Sincl 186= 

125 I C 218 

A suing for declaration that he is real 
owner though B’s name is showni as pur- 
chaser, B’s making entries in A’s account 
bocks about the whole purchase money is 
no evidence in A’s favour. AIR 1929 
Sind 195=18 Iiid Rul (1930) Sind 186=125 

I C 218 

142 — Where a debt was found due and 
the transfer was to pay the same it cannot 
be regarded as benami. AIR 1921 Pab 395 

=2 P L T 577=63 I C 1 1 1 

143— Source of imrchase-money, motive 

and — Subsequent conduct of parties, and 
possession of property are principal tests 
of benami 32 1 C 267 

144 — Soufee of purchase money is the 
test of benami purchase. — 43 Cal 660=30 M 
L J 529=20 M L T 10=(1916) 1 M W N 382 
=3 L W 471=20 OWN 522=24 C L J 1=18 
Bom L R 418=33 I C 452 (P C ) also. 31 

1 C 586 

145 — Source of purchase money and . 
possession of real owner are constructive 
notices of benami nature 46 P R 1918=45 ■ 

P L R 1918=33 P W R 1918=43 1 C 556 

146 — Purchase, by father in the name of 
the '.son. is. benami Transferee having 
notice of son’s title cannot -be allowed to 
urge estoppel -73 P.R 1918=159 P W R 

.1918=47 I C -367 
: 147-Tlie High Court in Second appeal can 
interfere on a question of fact in case of 
inadequate discussion of evidence 38 

■ . I C 561 

— Benami motive, tha relation of 
benamidar and the principal, possession 
document of title and the Source of moiiej’- 
are the' points of benami transaction 38 

rc56t 

; 148— Guns of proof of shamness of 
trausactiop lies upon him who alleges it. 

Recitals in the deed should be challe 
nged within reasonable time Benami does 
not mean Sham 57 I C 689 

149 — ppetrine of advancement being 
imppiicable in India, ,nq presumption of 
gift aris3s when a father purchases in 
son’s name, 8 Bur L T 87=24 I C 402 
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l&ENAMI TRANSACTION {ConUl) 

(!J) Proof and presumption of Benami 

and doctrine of advancement i€<Md) 

Bonami traasaction can {>e proved by 
[U’ovifig beiKuni iiueiitioii ^ of the pur- 


[u’ovuig henauH iiueiitaoii ^ oi tijc pui- 
ehasor in spite of his {'.dvaiiciiii,^ the pur- 
chase moriew P L R P V\ II 

Wi:i=l9 I C 770 


BENAMI TRANSACTION (CVo/h/.) 

(14) Purchaser at a Court-sale. (Civil or 

' revenue)' ■'( 1 5S)'; 

15H— CertitU^'de o\’ s;ile obtained by 
Eeaamidar b;is no ellVct a^ainsi real owner. 
A 1 R vm Pat C4=n P h T Bui 

(P.m) Pat ItirliJ Pat: i>ni=UO I C 2$7 


150— x^bsence of consideration and posse- 
ssion, or iiiadcciuacy of sale price warrants 
an inference of sham transaction. : 24 I C 

024=1 M L W 376 

151 — Sale in name of wife and son — 
Presumption. Hindu Law Widow 16 M L T26 

152— Purchase in the name of wife 
merely does not raise the presumption as 
to ownership of the husband. ;> Pat L \V 

341=39 I C 530 
1511— Purchase made by the hither with 
his own money in the name of his son 
does riot necessarily make it a l;»eriami one 
77 P W R lDlb=33 I C 733 
154— Satisfactory evidence of a xmrehase 
advance raises a presumiition of a benami 
transaction 2 0 .L J 584=32 I C 365 


(15) Real owner not party if bound by delivery 
of symbolical possession (159) 


155 — Want of ]>ossession and title-deeds 
raises a i>resuinj)tion of a benami purchase 
(1918) Pat 52.^5=48 I C 746 
150 — (Jno T a Burmese, who was heavily 
indebted made a legjd partitiorv and vestecl 
the share in hivS daughter by fust wife. 
The i>aternal grand-mother of the {laugliter 
undertook to take charge of the daughters 
share until the daughter’s majority. 8u!>se- 
.quently T’s creditois x>roceeded against 
daughter’s property by way of executhm 
but failed. The father subsequently made 
a comiK)sition wdth his creditors at a very 
low amount T, however, continued ui 
possession. Daughter sued for possession 
of tlie lands from her father who conten- 
ded that the deed was fictitious. Held that 
father had failed to prove that the transac- 
tion was fictitius AIR 19*29 P C 55=511 


X5q_Beal ov\m>r not piiriy to tint 
suitor execution pr< n:cedj!ig is not bound 
iiy delivery of Symbolical possession in 


execution 


M L J 244=29 L W 6C>9=(1929) AI W N 
2|r>=J13CWN 513=31 Bom L B 311=49 
C L J 167=Ind Bui (1929) P C 107=7 R 
4(F C)=II4 I C 595 
157— The parties W'ere relatives. There 
was htgatioii during the |>eudency of which 
the suit properly was mortgaged. The 
mortgager was a law agent. The evidence 
>>Uowed that mortgagor handed over the 
^tinount in order to save the mortgagor’s 
l>roperty from Court sale— Deed was in A’s 
l>(>ssession— Accounts not produced and 
uiortgage amount not mentioned in the 
2T}s>i veney proceedings. Held that the 

2b8=5i>MLJ 856=29 L W fificlnd BuL 
(1929) Afad 4*20=115 ! C 349 


benamidar. 22 C W N 
807=46 I C 104.. 


(16) Real owner’s liability (160-161) 


IfiO-^-A benaiiiiilur is an agent and :>h 
such a lease given by him is binding unless 
l)enamid:Ws authority is witlnlrawii le- 
ssee's kn()wledge. A 1 B 1929 Sind 195= 
lud Bui (1930) Siml 1S6.= I25 I C 218.. 

161— So also a lease taken in Bentimi- 
diirs name makes t lie re:d owner liable 
under it and knowledge of hindlortl at^ tju; 
time of lease is not necessary. lU 1 V 515=2* 

. P L T 740./. 


(17) Real owner’s rights (162—173) 


162 — It is estoppel aloTse which eais, 
jmevent the time owner from dis- 
piitim^ the acts of his bena.midar* 58 <' 1371 = 
A I B 1932 V 160 = 135 1 4:i3=i K ltl32 

0 113=A L R 1932 C 142.- 
16;>- -Ilegistratiuri-Reai owner is not 
a rei»rescuiative of tlie bemuuidaa* and can- 
not present for regdslratioti a docuiueiit 
gkuidiug in the latter's name or sue under- 
s 77. A I It 1931 Oal 664=lnd H«1 11931) 

Cal 719=58 C 681=133 I C 59L- 


164 -*-“Benamidar is a mere name, ami* 
as it has been called a mere mask. Behind 
the name of the fictitious owner there is 
the real owner and also behind the mask is 
the person who is the real owner of the 
proxierty. There is, therefore, nothing 
which ‘‘prevents the person behind the 
mask to take oif the ma^k and to appear 
in iwoper person before the Court. 55 C L 

■■■ ■ J 


165— 'Slid by real piirclmser— Ctmveyance 
from beuamidar, if necessary. Resjudicata 
and C. F. C. S. IL ^ 24 i C IT 

■ 466— Fnrehase in Cotirl-sale imiler Ben- 
gal Land Revenue Sales Act, 1859* Bs. 36 
' 'Sc B7," els. ' 1'^' aiid''4"--B''eal''''''^''Purclm8er’s^'' ■ 'right'- 
' of suit for possession— Benami purchjiser ^ 
i or purebaver under S. 37, 23 J C^9I7 

' 167— Beneficial owmer can maintain a- 


; i 

'■’v 
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SENAMI TRANSACTION {ConUl) ■ 

(17) Real owner's rights (Co?it(L) 

suit ill names ol* benamidur, A I R 1929 
Pat- l>()4=8 Pat, “>85 Iiid Kill (1 <.j 29) Pat 657 

=120 I C 17 

1(>S — Suit ]>y real owner on mortgage iu 
favour of, making the heiiamidar a party— 
No defence by- benamidar — Maintainability. 
C P Code, 0 :U, R 1. 38 All 122 

]bb-17i)-A suit for recovery of money paid 
in preserving the estate in Court auction 
bv a real owner is maintainable. 21 C VV 
N 1130=42 1 C 516 

17I“No title is acquired to property pur- 
‘chased bonalidely from a benamidar after 
his adjudication, as against his Official 
Assignee. 

— Real owner can sue the benamidar 
for title and possession. 20 C W N 554= 
23 C L J 463=34 1 C 435 

172 — Real owner being impleaded as 
-Co-defendent benamidar’s suit for money 

should not be decreed. 54 I C 21 

173 — A transfer by a benamidar is etfc- 
» ctive only to the extent of his share in the 

property. 23 C IV N 841=11 L W 241=50 I C 

678 (P C). 


<I8) Rights and liabilities of purchaser from 
Benamidar* (174-175) 

174 — Faudulent transfer by benamidar-*- 
.'Real owner’s right to challenge — Bona:.fide 
■transferee for consideration. 

A benamidar is a trustee passes good 
value for a transaction. The beneticial 
• owner might make the trustee i^ersoiially 
liable, but the transaction with the third 
party should stand. But if the latter acts 
ill collusion with the benamidar knowing 
ihe title of the real owner the transfer 
■ will not be upheld. 58 C 1371= A I R 1932 
’ C 167 (169)=135 I G 433=1 R 1932 C 113 
=A L R 1932 C 142 

175 — A transfer by a Benamidar is 
valid & the transferee there by becomes 
the real owner. 42 I C 715=13 N L R 197 

See also 68 I C 332=1922 N 226 ’ 


(19) Miscellaneous Cases (176-185) 

176“Plea of-— Suit for rent— Landlord 
benamidar— Registration under Laud Regis* 
tration Act — Effect. B T Act, Ss. 60 and 

153.24 I C 118 

177— Tenancy in C P can be held 
benami— If so held with landlord’s consent 
real tenant cannot be ejected as trespasser. 

Ind Rul (1929) Nag 284=118 I C 684 

178- Lease in A’s name-Money belonging 
to A and others’-other’s right agaiiist A ar< 
not affected— Same principle applies, whe- 


! BENAMI TRANSACTiON. (Confcl) 

! (19) Miscellaneous Cases (Contd,) 

ther lease is granted voluntarily or lessor 
is compelled to give it under (- P Ijancl 
Revenue Act, s. 107. A I R 1927 Nag 207= 

100 I C 772 

179 — Auction sale — Benami purchase — 
Real purchaser in possession— Suit for 
dechiration by him— Alai iitai liability. C P 

Code S. 66 25 I C 810. 

180 — Benami Auction Purchaser Posses- 

sion with real Owner-Suit .against benamidar 
on the basis of possession, not nmiutainable. 
C P Code S. 66. 29 I C 787. 

181— Purchase , in sale under Bengal 
Public* Demands Recovery Act, I .. C L J 412 

182— No assignment can be made in. 
benamidar’s favour. AIR 1923 Oudh 3= 
26 O C 201=9 0 & A L R 29=72 I C 877. 

183— If can claim as creditor to insolvents 

estate- Pres Towns Insoiv. Act S. 86 And 
Sch II Ss. 25, 26 And 27. 20 C W N 995. 

184 — Alortgage suit — Defendant repre- 
sents beiieficiarv. T P Act S, 108 ( h ). 23 

I C 762. 

185 — Person with voidable title can 
give good title to a bona fide transferee 
without notice of defecti%'e title. A I R 
1924 Alad 67=45 AI L J 175=17 L W 7G;3 

=72 1C 559 


BENARAS HINDU UNIVERSITY ACT 

S 20— University appointed as execu- 
tor— Probate — Power to obtain. 23 O C 28= 

56 I C 335 

BENCH AND BAR 

—The witness who is being troubled, 
by the counsel should be protected Ijy the 
Court, Duties of bar and the bench dis- 
cussed (1917) Pat 230=2 Pat L W 83=40 

I C 318 

BENEFICIALIINTEREST 

See Trust. 

See Tiusts Act. 

See Oudh Estates Act. 

BENEFICIAL OWNER 

See (1) Contract Act 

(2) Trust 

(3) Benami Transactions 

BENEFICIARIES 

See also (1) Frob & Adm Act Ss 37, 45 

(2) Trust 

(3) Trust Act 

(4) Benami Transactions 

BENIFIT SOCIETY 

— A society intended to give pensions 
to wddows and chil iren of subscribers is a 
benefit society ' .11 M 253 

—In a co-operative Benefit socL ty, 
the subscriber sued the manager for rebind 
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BENEFIT SOCIETY iOontd.) 
of his subscriptions. Held that it was for 
the plfif. to prove that he was entitled to 
the refund if he refused to subscribe 
further, but the onus-to prove that he is 
not so entitled lies on the defendant, it 
responsible for the breach 77 P B 
=157 P W R 1918=107 P L II 1918=47 f C 415 
—The etfect on rights, to fixed _ de- 
posit. of the nominated payee and heir-at- 
law, also the rights of stranger and bene- 
ficiary are well discussed in B9 M 

— In an unregistered voluntary Asso- 
ciation,. a member according to rules, could 
Tiominate iiis beneficiary, and if he does 
so the nominee will be benefited. If they 
agree that the nominee should receive the 
policy for money paid, he also will get it 
B8 M L J 470=42 I C 677 

BENEFIT TO ESTATE 

See -Guardian and Ward, etc. 

See Hindu Law- Joint Family-Manager 
See Minor 

BENGAL ABKARI CALCUTTA MADRAS TOWN 
[Rep (in Calcutta), Ben Act II of 
1870 (in Madras) Mad Act I of 1880] 
BENGAL AGRA AND ASSAM CIVIL COURTS 
ACT XII OF (1887) 
See Bengal 'X W P and Assam Civil 
Courts Act 

BENGAL ALLUVIAL LANDS ACT 5-OF 1920 

— Ss 5, (> — Where an appeal memoran- 
dum against a decree passed by a Ci\'il 
’ Court oil a reference u uder s. 9, was stamp- 
ed with Courtfee of Rs. 20 only. Held, ' 
that the Court-fee was sufficient. In a 
reference under s. 5 the Court has only 
to declare the person entitled.- It is the 
Collector’s duty under s. 6 to deliver posse- 
ssion. 35 C W N 181=58 C 7.1()=Ind Eul 
(1931) Cal 670=132 I C 222 
— Ss 5, 6— On the Civil Court giving 
a decision as to what person has a title to 
the land the Collector exercising juris- 
diction under s. 6 is to put the " person 
stated in the order as to be entitled to 
the land in possession thereof, 58 C 710 
=35 C W N 181=Ind Rul (1931) Cal 670= 

U3 I C 222 

— S. 10— Stays earlier proceedings 
including attachment proceeding I R 1930 
C 609=33 C W X 1115=125 I 0 737=A I R 

1929 C 646 

BENGAL ALLUVIAL LAND SETTLEMENT 

ACT ( XXXI OF 1858 ) 
— [S 3 rep act I of 1903; Rep. iuAgm 
(except certain areas), act XIX of 1873; in €. 
P. and the Sambalpur District Act XVIII of 
1881; in Assam (except the Lushai Hills), 
lEeg I of 1886 Declared in force — Throngh- 
<ent Bengal (except the Sambalpur Dis- 
i ict) and Hastern Bengal, except as ■ re- 


BENGAL ALLUVIAL LAND SETTLEMENT 

ACT ( XXXI OF .1858 ) (OorM) ■ 
gards the Bcheduled Districts act XV of 
1874. s. 6 in the Southal Parganas Reg fll 
of 1872 S. 3 as amended by Reg. III. <>f ’ 
1899 s 3] 

S. 1 — Unwillingness of Zamindar or 
proprietor to whose estate land is added !)y 
alluvial accession to take^ the settlement is 
a condition of Govt’s, right to take Khas 
Xwssession of accreted land. 11 P 750- 

— S. 1— Government is not debarred 
from entering into separate engagemetit 
as regards the accreted land and the 
parent estate with the iH’oP^’i^dor at ji 
later survey. 110 I C 8=48 C L J 163=32 
C W N90(i=55 I A 289= A f R 1928 P (> 
193=55 C 1037 P C. 

— B. 1 — Alluvial land settled as ji. 
separate estate ceases to have any connec- 
tion with the original estate. 77 I 0 7U7 
=38 C L J 47=A 1 E 1924 0 197=50 C 822' 
— S. 2 — Where land was held by the 
defendant under a lease granted by the plain- 
tiff (a co-.sharer) and other co-sharers, and 
afterwards Government effected settlement 
with the Plff. as regards the alluvial 
accrection, in a suit by the Plff. for the 
recovery of rent, it was held that in re- 
spect of his share, he w'as entitled to 
; realise rent at the rate mentioned in the 
j terms of the lease and that in respect of ' 

I the remaining he was entitled to realise 
i rent at the rate assessed by tiie settlement 
j authorities. 19 C L J 614=26 I C 215 

I BENGAL ALLUVION AND DILUVDN ACT. 

' ( IX OF 1847 ) 

i ( Biippiemented, A I> B. 7 rep,, Ben 
; Act IV of 1808; s. 8 Rep. Act XIV of ' 
i 1870; formal %vords in ss. 2. 5, 6 and 9, 

1 and part of s. 4, Hep. Act VI of 1874; s. 1 
j -Rip. in Ft. Act XII of 1891; ss- 4 5 6 9 
j Rep. in Pt. Act I of 1903; Rep- { In Assam 
except the Lushai Hills), Reg. 1 of IBBIi; 
Declared in force — throuj^hout Bengal 
( except tlie Bambalpur district aiid easiera 
Bengal, except as regands the scheduled 
■. Districts, act XV of 1874, s. 6: in the- 
Sonthai parganas. Reg. Ill of 1872, s. 3.. 
as amended by Reg. Ill of 1899, s, 3.) 

Unwillingness of Zamindar or proprie-' 
tor to whose estate laml is added by allu- 
vial accession to take the settlement is a • 
condition of Govt’s right to take khas 
possession of accreted lands. H P 75D 
— Lands covered by Decennial and 
Permanent Settlement do not come under ■ 
the Act. 75 I C 955=A I R 1924 Fat 213= 

2 Pit 839' 

— ^Plaintiff a co* sharer and patnidar. . 
‘Diarah proceedings were taken as to accre- 
tions. Zemindar refusing to take settle- 
ment was granted malikana. Plaintiff was 
recorded as tenant through sub-tenants^ . 


m 


B&M S Ail *iNBlA CONSOLIDATED CIVIL WGBT 1911-1934. 


m 


BENGAL ALLUVION AND DILUVION 

ACT ( IX OF 1847 ) (6W) 

Fhuiitifl: is eutitJed to claiiu accretions as 
appertaining to his patni tenures, but 
lie cannot be compelisd to take settlement 


— If lands are accreted lands they can 
be assessed. 71 I C 849=30 -C L J 380= A I 

R 1923 C 247 

— Churs formed in bed included in 
proprietor’s laud is assessable. '29 C W A'' 
195=80 I 0 110=A I R 1925 C 447 
— Lands within the limits of settled 
estries which were covered with water 
and at forwards reformed are not lands 
gained by alluvion. Act IX of 1847 is in- 
applicable to such lands. Where the 
Board of Revenue claims to subject the 
owner of such lands to an additional ass- 
essment, the claim is illegal and the owner 
can appe<al to the Civil Court to reverse 
such decision, 17 C 590=17 I A 40 P C 
— Where alluvial lands appertaiuiug 
to a parent estate arc converted into sepa- 
rate estate solely for purposes of assess 
ment and settlement and never lose their 
relation to the parent estate but are made 
the subject of temporary settlements, and 
are treated for fiscal purposes only, as 
separate estates and any of the alluvial 
lands disappear by reason of submergences 
under the river, they can no longer be 
treated as constituent parts of those estates 
and in the event of their reappearance 
they will have to be dealt with as ne-\v 
alluvial formation to which the provisions 
of Act IX of 1847 would be applicable. 

14 C L J 98=11 I C 718 
— Ss, 1. 3. 5, B- Simpler procedure than 
tlmt contained in Reg II of 1819 is pro- 
vided by the Act. ISTew" survey in s 3 is 
intended for changes by alluvion dereliction 
but not changes for possession. Any such 
new map in S. 6 refers to new map accordiiig 
to new survey. Without Revenue Survey 
Map Act could not be applied. Section 31 
of the Regulation is not affected or repealed 
by Alluvion Act. AIR 1924 Cal 913=39 
C L J 454=83 I C 445. 
— Ss. 1. 3 and 6 — Revenue authorities 
cannot go behind survey at the time of 
Permanent Settlement. " What is liable to 
be assessed wdth x’evenue is land not 
previously .asessed. To decide whether 
the land sought to be assessed is added 
in revenue paying land the Court has 
to determine the land included in the estate 
at the time of Perm. Settemt. for which the 
revenue survey map is valuable but not 
cemciusive evidence. Where in 1848. a se- 
parate estate was created and settled with 
the predecessors of the plaintiffs, by reason 
the refusal of the predecessors of the 

^•4 41 , ( 1 ) , 


BENGAL ALLUVION AND DILUVION 

ACT (IXOF 1847 ) (CW^/.> 

; defendants, the new estate became a sepa- 
i rate estate independent of the original esiate 
in all respects. The fact that xbc pro- 
prietors of the original estate had a right 
to receive rnalikana does fiot affect the 
question. A I R 1924 Cal 197=38 C L J 47 
=50 C 822=77 I C 707. 

— S. 3 — Where the owner of a perman- 
ently settled estate agreed to duly pay 
assessment on accreted land Held that the- 
same rate as that of other accreted land' 

I and not of permanently settled estate is 
contemplated. A I ll 1928 P C 19)1=48 C L. 
J ir>3=32 C W N 9{)r)=55 C 1037=55 I A 289 ^ 

(PC)=noic8. 

— Ss. 3 to G — No assessment can be 
: made in case of a zamindari created in 18G1 
and a taluq created in 1871 and no survey 
made. AIR 1923 Cal 233=30 C L J 345=. 
j 50 C 270=70 I C 510.. 

— Ss. 3 and 0— As to whether special 
I surveys are necessary for assessment of J 
i revenue, see. 65 I C 76... 

; — S. 3 — ‘Changes* means changes brou- 

, ght about by action of river or sea chan- 
ge caused by annexation of another’s land 
by a proprietor is not contemplated. AIR 
I '' 1921 Pat 268=2 P L T 81=59 I C 298.- 

— S. 6 — Where the Government ■ 

■ -‘owner” of the Sundei’bans granted a lease 
: of certain lands, the lessee was not allowed ’ 
i to claim the. abatement of the rent on the 
ground of diluvion as the lessee is not the 
i holder of an estate paying revenue directly 
I to the Government and as such Act IX of 
; 1847 is not applicable. Diara proceedings for • 
i assessment of revenue by Board of Revenue 
! were a nullity where land is bounded by a 
i river which is not a public navigable river 
' at the date of the grant, the boundaries • 
! extend up to the middle of the rivers 
I couoei-ned. 24 C W N 737=58 ( C 778. 

! — S, 6 — S .24 of Beiig. Keg. 11 of 1819 ■ 

i does not provide for a suit to contest the 
i order of the Board of Revenue, A I R 
i 1926 Cal 924 (F B)=53 C 952=43 C L J 542 
I =30 C W N 774=98 I C*728. 

j — S. 6 — Order under s 6 is ^ final only 

I for purposes of assessment. Diara procee- 
I dings are not binding as between uiider- 
! tenure-holders claiming adversely to each 
! other under different j)roprietors. AIR 
I 1926 Cal 523=43 C L J 152=91 I C 718. 

— S, 6 — Irregular procedure should be 
objected to before Board of Revenue. Fun- 
damental irregularity is a good ground in a . 
Court of Law. Burden of proving irre- 
gularity, is oil objector. Superimposing 
maps to detect accretion is not irregulaifity 
AIR 1924 P C 175=47 M 
241=rt924) M W N 58§=34. W S ^ € 

802=29 C W N 1 (P O)=80 I C 1023.. 
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.BENSAl AILUVIJN AND DllUVION , 

ACT ( IX OF 1847 ) (CW*) 

— S, G— No assessment if land not 
■-adde(.r’ 36 0 L J 336=71 1 C 849=A I R 

1923 C 247. 

— S, G — Laud must be “added” to 
• entitle the Crown to assess it. Burden of 
proof is on tJie Crown, llevenuc and Tiiak 
maps to determine ‘added land’ there must 
■be a comparison between old and new s\ir- 
’vcy nuips. A 1 B 19:i3 (Jal 233=50 C 276=30 
C L J 345=70 I C 510. 

— S, 6— Chur s formed subsequent to 
settlenicut of 1793 are to be treated as 
unsettled. Non-navigable rivei’s are liable 
to assessment though river bed belongs to 
.^cemindar. AIR 1922 P C 6=42 M L J <>1 
;=26 OWN 019=35 C L J 92=49 C 103=48 I 
A 505=67 I C 835. 

— S. G— Notice f!?erve(l for the purposes 
assessment under s. 7 of Act IX of 
1847 can be amended. 65 I C 76. 

BENCAL ALLUVION AND DILUVION REGULA- 
TION. XI OF 1825. 

See cases under Begulation-(2) Ben' 
:gal Regulation— Regulation XI of 1825. 
BANCAL AND ASSAM LAWS. VII OF 1905. 

—Repeal of-eliect See 9 € L J 92=18 
C W N 394=21 I C 1004. 

BENGAL, BANK OF, ACT (IV OF 1862.) 

See Bank of Bengal. 

^BENGAL BIHAR, OPRISSA AND ASSAM LAWS 
ACT Vn OF 1912. 

—As to the effect of ss. 3 and 18 see 
19 C L J 92=18 0 W N 394=21 I C 1004. 
BENGAL CERTIFICATE ACT, 

Sale for pulbandi charges— Estate t»,d- 
vertised for sale for arrears of revenue and 
■not for pulbandi charges— Acceptance of 
;aiTears of revenue by Collector— Validity 
•of sale. Bengal Land Revenue Sale Law Hs. 
.5, 18 and 33. 42 Cal 765 (P C). 

BENGAL CESS ACT IX OF 1880 

Ss, C4-A, G4-B Ins., Act VII of 1881: B 9 
AM (Tn Bengal), Ss. 10, 13, 42, (1), 43, 44, 
45, 4G, (3), 108, Schs. Aaud G, Am. S 40-A 
Ins {In Bengal and Eastern Bengal). Ben 
Act II of 1881: Ss. HO to 181 and S. 182 

Ss 9, 40, 

.108 Rep In PT, Ss. 4, 38, 82, 83, 89, tOD 
.AM (In Estern Bengal and In Places In 
Bengal In AVhich Ben. Act III of 1885 is 
Declared In Force), Ben Act III of 1885, 
:8. 2; S. 1 Rep In PT., S. 29* Example B, 
A M; Act, 1 of 1903; S 109 A M (In Places In 
Bengal In AVhich Ben Act III of 1885 is in 
Force). Ben Act V of 1908, S, 64 ] 

— 'Sale for cess arrears-Purchase by 
certificate debtor at, without Court’s permC* ■ 
.ssion-Not valid- 11 P 701 (741)=A L R W3 P 65' 
Auction sale, for road cess-Purcha- 


BENGAL CESS ACT IX OF 1880 (Oo;M) 

ser' priority on Beng Ten, Act, 8. 65 1 Pat, 

L J 161=36 I C 498 

—Suit for cesses wdth penalty in res* 
pect of revcnne*free teimres is treated as 
suit for rent- If value is ai)Ove Rs j0<) 
second appeal lies. A 1 R 19.‘><^ <Jal 145=33 
0 AV N pHMblnd Rul (1930) Cal (;35=I2.5 

I C 85f 

— if it. be proved that the two years 
which arc to he compared for the purposes 
of ce.ss fall under the satne re-valuatiore the 
doctrine of res judicata will a]>piy, but not; 
in other cases. A ! R 1927 Pat 58 

' — Ss. 4, 5, <>-Wheru aggregatti reJii was 
being paid under a kabuliyat in ivspect of 
land over which haiiis were held, Held, tlie 
kabuliyat amounts to a demise ai d the snui 
payable to the lessor is ‘rent’ iiai>ki to 
assessment irrespective its being nailed by 
the parties, rent or license fees. I U 

1930 Cal 739=57 C 655= l ad Hnl (19:U ) (^al 129 

=129 I C 177 

— 8. 4 — To rank as cultivating raiyat 
the cultivation must he personal. I R 193G 
Fat 607=126 I G 303= A 1 R 1930 Pat 305 

— B. 4 Payment of rent exceeding 
Es. too by cultivatiim raiyat makes him a 
temire-hoider aiid liable to pay cess under 
B. 41 (2) I E 1930 Pat 531=125 I C 563=11 
P L T 212=A I R 1930 Pat 322 

— B. 4— The rent of Rs. 100 must 
cover the entire land cultivated by the 
person in question. A I R 1928 Cal 508=55 
C 1305=47 C L J 545=32 OWN GU)=IU 

I C 240 

— B. 4— ‘'Annual value” includes dajua- 
ges for use and occupation-payment under 
kabulivat for use and t>ccupaiion is “animal 
■value”' A I B 1929 Cal 197=55 C 1328=Ind 
Rul (1929) Cal 329=115 I C 185 

■C . — S. 5 — Rent in case of an ancient 
lease does not include cess, A I R 1927 Pat5S 

Ss. 5, 52 and 64 — No cess c«m be levied 
on a rent free tenure except after the publi- 
cation of extracts from the valuatiot mil. 
Liability for road-cess is personal. Encum- 
brance cannot be animUecl Previous decree 
for cess is not res Judicata, 3 P li T 282 
=1922 Pat 167 Bup=GrnI C 138=A I R 1922 

Pat 303 

— S. G— If the conveyance of land for 
haut an mounts to <iemise giving control over 
the land and not a mere iicensci, the 
rent in respect of the haut is profits derive.! 
from the land assessable under S. G I R. 

1931 C 129=129 I C 177=A 1 R 1930 C 739 

=57 C 655 

— B. 6— “ Net annual profits” Include 
•royalty. AIR 1929 Fat 110=10 F L 
■ 544=Ind Bui (1929) Pat 209=116 I C 523. 

' ■ ' ' — S, 6— 'The rule ejusdem generis , 

does not' cover the expression “ ofeha/ ■ 
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BENGAL CESS ACT IX OF 1880 (Co7i(dX 

iimiioveabie property ” I B 1929 C 329=115 
I C 1S5=A I B 1029 0 197=55 C 1328. 
— S. G — Lessee of mining rights need 
not pay cess to lessor 8 P L T 410=192G 
. Pat 205=97 I C 476= A I R 1926 Pat 430, 
— 8s. G, 72, 7G, 80, 81 Schedule E.- 
The xdaintiff owner who received rents 
and royalty over the profits of the mitm 
was r.ssessed for ‘ cess It was lield that 
the Beturii under S. 72 was concerned not 
only with mine owners profits but with 
the net protits which iiiclude the owner’s 
royalty and hence the plff. was rightly 
jissessed. Liabiiity for ‘ cess ’ is bn both 
the occupier & the ‘owmer’ast he intention is 
that ail persons are liable for it who enjoy 
its benefits. 8 A L J 140=13 0 L J 124= 
9 I (J 311=15 C W K 201=38 C 372=21 M 
L J 3G5=9 M L T 196=13 Bom L B 82= 
(1911) 2 M W IS’ 53=38 I A 31 (P C). 
— Ss. G, 72, 76, 80, 81 Sch. E-~The 
plaintitf-owner used to receive royalty im 
profits of coal-mines over and above the 
rents and he was assessed for cess on 
royally. It was held that Be turn under 
B. 72 was not with regard to mine-owner’s 
profits but was for the general net profits 
and this included the owiiei*’s royalty. 
The ^vord ‘owner’ in s. 81 means ‘pro- 
prietor’ but as in the case of land, 
both the ‘ow'iier’ & the ‘occupier’ ai’e 
liable for ‘cess’. The act holds all persons 
who benefit by “roads & other means of 
coiiimuiiicatiou” or “works of public utility” 
out of cesses liable for its payment. 8 A 
L J 140 P C=9 M L T 196=15 C W N 201 
=13 Born L B 82=9 I 0 311=21 M L J 365 
— Ss, 14 & 20 — A suit for rent by the 
landlord under a Kabuliyat is not governed 
by s. 14 Cess Act and in spite of s. 20, 
the Courts can give to the plff. landlord 
gi'cater sum than that shown in the return. 

37 I C 755 

S- 20-The Cess Act is a fiscal act, 
the object being that no laud should escape 
assessment. A zemindar does not lose his 
claim to rent, though he may be criminally 
liable for it if he through mistake or others 
makes false i*eturn by interchanging lauds 
of dilferent classes. 27 I C 304 

— B. 20-A landlord cannot get more 
rent than mentioned in Bead Cess Beturii 
though there may be a mistake or the rent 
is due before the Beturn. !9 I C 249 

— S20-A landlord cannot recover higher 
rent than in the Boad Cess Beturn unless 
there is a’ material change in the holding, 
but the change in area by remeasurement 
or encroachment does not take it^ out of S 
2l)i The act cannot be overridden by Becord 
of' Bights or by entry in jama Wasi baahi 
1 Pat LJ 521 =(1917) Pat 312=2 Pat L W 

421=38 I C 109. 
^ — S 20-Bents at higher rate than that 
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BENGAL CESS ACT IX OF 1883 (fo^dd.) 

mentioned in the return cannot be rccovereJ 
by a landlord because his statement in the 
Boad-Gess*Beturu amounts to more than ai;. 
admission. 53 I C 202 

-8 20*S: Sch A part 1-S. 20 bars a suit 
tigainst raiyat or tenure holder wdoji their- 
names are mentioned in a return under- 
part I Bell A because the return slnmld 
have been under part II or 111 !.s the case 
may be with their names meulloiiecl, 15- 

I C 424^ 

— S. 20-Tn the return under Cess Act 
a holding was wrongly entered in Part I 
for Part II - but such false entry docs not 
bar rent suit under 8. 20 (a) 2 Pr,t L J 
653=2 Pat L W 41=43 I C 50ii 

.cTSTs— S. 20-l)ue to disxmtes a landlord', 
honestly entered in the Boad Cess Beturn 
a teuanVs land as zeraii A reut-snit for 
such was held as not barred under 8 20 Cess 
Act. 2 Pat L W 42=43 I C 497 ’ 

—8* 20 (a) When the landlord enters a.. 
tenure in Part I Bch. A in the Cess- Hein rn.> 
cannot sue for rent for that tenure, unless- 
he proves that the rent of tenure fer ■ 
which he brings the suit was created after 
the return was filed 2 Pat L W 38=41 I C 404 : 

— S. 20 (b) As 8. 20 (b) cannot ax)ply 
to bhaoli batai holding that Bee. does not 
preclude a landlord from recovering more 
than the ‘annual value’ as his share men- 
tioned in the return of Bhaoli batai land 
produce 2 .Pat L J 617=2 Pat L W 35=41 T 0 
6i=(l9I8) Pat 166 
— S. 20 (b)— Where rent w'as to be paid ' 
in paddy, though the price of the irndcly was ■ 
mentioned in the cess return, Held, the suit 
to recover arrears of i)addy is not suit for 
rent and s. 20 does not apply, AI B 1929 Cal 

31=1111 C 142: 
— S. 20-Landlord can recover rent at 
the rate settled under s. 105 B T Act even 
though the road cess return showing a lesser 
rate was filed iwior to proceeding under 
S. 105 B T Act. 3 P L T 141=1922 Pat 57 ' 
=4 U P L B 23=65 I C 3= A I R 1922 Pat 55 
S. 20- Omission to mention bhaoli in the • 
Boad Cess Beturn does not preclude the 
landlord from claiming j^roduce rent for- 
the same. 59 I C 875 ’ 

8. 26-Variatiou or annulment of valu- • 
ation made by Collector cannot be questioned ■ 
in Civil Court. A I B 1929 Pat 743=10 P L T 
785=lndBul (1929) Pat 517=11810 325 
— S. 26-ColIector having decided that 
a person is tenure ‘holder, suit for declaration, 
tluit he is otherwise is barred. A I B 1929 
Pat 743=10 P L T 785=Ind Bui (1929) Pat 517 " 
■ , ^ . ;eH8lp,3;25”^ 

8, 40-8. 40 applies only ^ where cess ■ 
covers the entire district -8, 4Q is imperative ■ 
wherever' it applies- A ' 1 w”'&2=54 - 
I • -- C 119=31 C'W 3^^^=10010 887* 
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BENGAL CESS ACT IX OF («80 (CWA) 

-^S, 4l-Cess-Beiit if incliides-Su«peu- 
siouofreat if involves suspension of cess- 
Beiiiful Tenancy Act-B B (5)- Effect 
^ 36 C W N 72 

— S. 41 -In absence to the contract to the 
' contrary the liabilities for cess under 8. 4L 
of the landlord and the tenant must be deter- 
mined according to the statute. G L J 571 

=33 I C 352 

Ss- 4 a!jd 41 -B. 41 distingiiiabes a to- 
"nuro-holdir from a cultivatifig raiyat and 
, not from a raiyat and so a raiyat may be a 
■ tenure-holder under the Cess Act. 15 C L J 

428^14 I C 177 

— B. It C>)-‘FakI llewaii BhaoU’ is ad- 
missible under s. B5 Evi. Act as a public 
record being part of the Record of Ilights, 
Each cultivating raiyat shall pay half the Road 
and Public Works cesses, to the person to 
whom he pays rents, calculated according to 
previous sub-sections and the ‘cess which 
the raiyat has to pay to the landlord 
IS dependant on the rents payable each 
year. Where the payment of rent is in kind 
the temnit must give seers per mauud, 
whatever be the value. 1 Pat L W fi77=P»9 

IC5&3 

— B. 41 (*2)— Li ibility to pay cess can 
rbe varied by contract. A I R 1980 Pat 822 
-=11 P L T 212=:Tnd Rnl (1980) Pat 581=125 

! C 563 

Bee A1 .o 08 I C 987= A I R 1922 C 308 

^ — S. 41 — There must be nn express 
; provision in the contrr.ct exompti/ig from 
liability und jr s. 41. A 1 R 1980 Pat 822 
=11 P L T 212=Ind Rul (1980) Pat 581 = 125 

1 C 563 

— Ss. 41, 47 and 58— •Penalty under 
:s, 58 is not payable but is recoverable— 
Limitation of money claim will apply to 
to suit under s. 58 A I R 1929 Pat 881=8 
Pat 858=lnd Rul (1929) Pat 557=118 I C 733 

— S. 4l (8)— A cultivating raivat will 
-be assessed more liberally than a holdej* of 
■a tenure. A I R 1928 Oal 508=55 G 1805 
=47 C L J 545=82 C W ]N 1)10=113 I C 240 

— B. 41 (8) — Cultivator paying less 
than Rs. 100 as rent should pay rate half 
that of ienure-holder. 8 P L T 048=102 

I 0 865= A I R 1927 Pat 270=6 Put 13 
^ — S. 41 — Amount of cess can be ascer 

tamed fion valuation roll. A I R 1928 Cal 
400=47 CLJ 404=110 1 C 340 
h®’ 107— But the valuation roll 

"does not affect the status of the tenant 
under B T Act Civil Court cannot Ques- 
tion the statements. AIR 1926 Pat 175 

o A. T. . ^ ic m 

1 j . if T mu^t pay cess to land- 

lord. b P L r 214=87 I C 489=A I R 1925 

Pat 473 

— S 4)— Irrespective of whether rent 
2 S payable m casli or in kind, cess is pay- 


BENGAL cm ACT IX Bf tSSO {Condd.) 

able in reHi>ect of all hunis hold !>y a culti- 
vating raiyat. 20 G W N 808=6S I C 662 
— B. 41— Contract to pay cess is not 
illegal. A I E 1922 Pat 808=8 P L 1’ 2H2 
=(1922) Pat ir»7 {Sup)=65 I C U8 
— B. 41 (2)— Gess payable by tenure 
holder-basis of calculation-rent, altered but 
7iofc annual valoation-whether lainllord 
entitled to contri})utio4n ALR PJ8‘1 G218 
=60 C 145= A I R If 13 C 244 

— Bs. 48, 44, 40, 48 am I 95— When a 
separate revenue account is oj)ened, ;i co- 
proprietor to determine his sharvi of the 
cess otherwise tluui (ni iand-revenuo husk 
can prefer objection under s. 44. Jly s. 4s 
a cf)-sharer who ])ays more cc*s^es them his 
proportionate interest in the (‘uii 

recover from his co-sharers muounts of 
their interests, the wonls^ “]>ro}H)rtiou:}.io 
to his own interests'' meaning shiou^ of thu 
estate not to its valuation or in Lunue. 
The basis for disirlbxition is the Imd 
revenue and not the vahndion for roivl-reS'S. 
If ti co-sharer sues for money by hint 
in excess to his share, lie must prove tlut 
the valuation submitted by him is (*orreot 
because under s. 95, that return <*an go in 
evidence only against him A not in his 
favour. 20 I C 152=25 I C 366 

— B. 47 — The procedxire for cc.ss-k5vv 
is -the same a.s for recovering of rents 
under s. 47, which Bee. cannot 1:0 rt^siricicil 
by any contract between the lenarst vK’ tlie 
landlord, who nniy waive his dram ^ for 
interest on rent yet Jte will liable 
for interest on cess. Umier s. 47. tlie 
remedy would be a suit; and the damages 
may be a sale <.)f land or damages at 25 p o 
according to s. 68 B T Act, 28 ij L J tJP:! 

=34 1C in 

— B. 50— Laud held “without payment 
of rent” — Means rent-free land atid iiot latid 
in respect of which rent is payable but is 
temporarily sxtsi:)ended because of forcible 
di»i)Ossessiou by Landlord. 86) G W X 72 
=187 I C 696=1 B 1982 G 865=A I R 1932 

C 3S5 

-Bs. 50, 52, 54, 5f>, 58 and 62- Where the 
holder of revenue-free tenure submits a 
return under s. 14, and there has b.ien a 
valuation the lands not coming within s. :Vb 
H, 50 must apply. Further nf>tices un ler 
a. 51 and in certain cases also notices nudei* 
s. 54 are necessary. The liaiulity of 
the holder of the rent free lauds will r,’*is(3 
only under s. 56 and his liability to jieimlt.v 
only under s. 58 and his liability to pay 
statutory interest under s. 62. A I B 
1930 Cal 145=88 C W N i0a0=lnd Rul (1989> 
Cal 685=121 1 C SSf 
, ^ — Ss, 52 and 52 (a)— Xotiee under s. 52 
^published before the Amendment Act can 
certified subsequently publication of intice 
should be strictly proved before liability 
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BENGAL CESS ACT IX OF 1880 (€o?ikl) 

for cess can arivse. A I R 192G Cal 73G=92 

IC48 

— S. 54 —Notice under s. 54 is a condi- 
tion:precedent to liability to pay cess. A I 
R 1924 Pat 205=72 I C l 

— Ss. 54 & 5G— Plaintiffs cannot recover 
road cess on the ]>asis of revaluation of i 
1907, unless notice under s. 54 is published. ' 

44 I C 32 : 

' — S. 04 A— Rules under Sch III of ; 
R T Act govern the limitation for suit , 
under s. GL A, 95 I C 843=A I R 1926 C 1069 ^ 

— S. 95— CgvSS returns— Not admissible ^ 
as evidence in favour of the person sub 
luitting them. 11 P 701 =A L R 1933 P 65 

See Also 13PLT ti48=A I R 1932 
Pat 3<); and 92 I C 104=A 1 R 1925 0 727; : 
and 79 I C 412=A I R 1925 C 403 

— S. 95— Road cess return — Is ad- 
missible against party filing it. A I R 
1931 P C 221=35 C W N 921=Iad Rul 
(1931) P C .270=54 0 L J 280=133 I C 

734 (P C) 

— S. 95 — A cess return can be used 
in evidence by or against a third pal•t 3 ^ not 
3 >avty to the preparation of the return ; 
Provided that such a return does not 
offend against s 95 ii may be adduced in 
evidence if otherwise it is admissible 
under the Evidence Act. AIR 192G Cal 
850=53 C 015=43 C L J 425=30 C W N 803= 

9SI C 72 

-~S. 95 — Statement in Return that 
land is is in khas possession of landlord 
c.in be questioned. A I R 1925 Cal 408= 

79 1 C 412 

— S. 95 — S, 95 of the Road-cess quali- : 
lies s. 21 Evidence Act in so far as the ! 
road-cess i^eturii can never be admitted in I 
evidence in favour of the maker there 
of; also such returns are admissible not i 
only against its makers but also against ' 
others. 39 C 995=18 I G 6! 

— S. 95— A return is not admissible on 
landlord’s behalf merely by the fact that 
it was successfully used in eviadeiice by a 
tenant against him formerly. S. 95 not 
being exhaustive liinites s. 21 of the Evid- 
ence Act by excluding the admission of 
eoss-rcturns in favour of the persons by or 
on whose behalf they are filed. B ut a re- 
turn filed by a ticcadar or temporary lessee 
can be admissible in his zemindar’s favour 
as the return by defendant’s predecessor 
in interest has great value in landlord’s 
favour. 39 Cal 1005=15 I C 284 

^ — S. 95 : A cess return filed by the 
certificated guardian on a minor’s behalf 
cannot be admitted in evidence in minor’s 
favour, under s. 95 if such guardian is not 
the authorised agent, 18 C W N 1076= 

26 I C III 


I BENGAL CESS ACT IX OF 1880 

I S. 05— Although under s. 95 B. T. Act 

! the return is admissible in evidence agaiiist 
I the landlord or any claiimiiit through him 
! a tenant’s title is not lost if the ^ landlord 
makes any entry at the back of his tenant 
ill such a return. 49 I C 736 

— 8. 95 — Road-ecss Return filed by 
widow is not barred under s. 95 from 
evidence in reversioner’s favour. 18 G li J 

(i3.3=22 i C 594 

— S, 98 — Prerogiitive rights of the 
crown ns to debts duo to the crown nve not 
affected bv s. 171. A I R 192()1 C'al 781=51 

C 328=96 I C 37 

—8. 182 (I)— Rule 30 is not ultra 
vfios as cl, (1) of s 182 a quite general. 
A I R 1927 Cad 322=34 C 119=31 C W N 329= 

100 I C 887 

—S, 182— Rule 57 is ultra vires even 
if made under s. 182. A I R 1926 Cal 856= 
53 G 015=43 C L J 425=30 OWN 803= 

96 IC72 

BENGAL CHAMBAR OF COMMERCE RULES 

R, X.— Arbilration Rules relating to 
disclosure of names of Arbitrators is con- 
templated. 39 Cal 669 

BENGAL CHAUKIDARI ACT 

Bee Bengal Tillage CLaukidari Act, 
(TI of 1870.) 

— S. 24— Teiidor and pre--emptor both 
Muhammadans — Yeiidee a Hiiidu-Muham 
mdan. Law of pre-emption does not 'apply 
ill absence of Local Custom an)mg Hindus 
as to pre-emi)tion, A I R 1926 Cal <385=30 
C W X 272=9 3 1 C 18 

BENGAL CIVIL COURTS ACT (VI OF 1871). 

See Bengal N W P and Assam Civil 
Courts. Act 

BENGAL COUNCIL REGULATION.. 

. — Oath of allegiance, Omission to take 
Effect. Specific Relief Act 8 42.41 CaU84. 
BENGAL COURT FEES AMEND. ACT 4 OP 1922. 

; — The act is not ultra vires. 27 C W N 

I 812=75 I C 466=A I R1924 C 115=50 C 597. 

— Even though property is situated 
; outside Bengal, Court-fee will be levied 
! at enhanced rate if probate or letters 
i of adm. is granted in Bengal AIR 1924 
: Cal 115=50 C 597=27 C W N 812=75 I C 466. 
I — S. 17 — The Act is not retros-pective. 

i So the court-fees on a probate appiicati 0 n 
under old law is valid even though the 
probate was issued after the new Act 
AIR 1924 Cal 987=39 C L . J 209=81 

BENGAL COURT OF WARDS ACT 4 OF 1870 

[Rep, In Pt, 
i In ^SeugaLijml. Eastern 

Ben Act JDLof iSfftj 
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BENGAL COURT OF WARDS ACT (IX OF 1879) 

— The jurisdiction exercised by the 
(.’oiirt of AVtmls is an exercise of^ power 
essentiallv sovereign power-Publc interest 
hfcl the interst of the reveuiie arc clearly 
the (jhject of the powers given. 51) (.) 1280 
=:8(; 0 W N GOG-Oh C h J 542=A 1 IT 

!9i2 C 834. 

— Court of NVards — Origin and history 
of. 51) C 12S1) (T21)5-(>)=8l> C \V N GOG=55 C 
h J 542=A I R 1932 C 834. 
—Act is limitedto persons sid»iect. tf> 
jurisdiction of ordinary Courts- Dis<iardied 
itiiling Chief-Charge of his personal 
property, whether in State or in British 
India, is a matter for Political Department, 
A I R lOBO Viii B57=Ind Riil ( lOBi) ) Pat 
41)7=125 I C 145. 
-—Agreement by manager to grant a 
prospecting license and mining kase is 
valid. 84 I 0 178=A I 11 1925 Fat 259=3 

Fat 968 

—A suit for spcnhfic perfornuirice to 
execute a lease will lie against the minor 
if the 'i3oard of Re%’eniie refuses to order 
the manager to execute t!ie lease. A I 11 
1925 Pat 259=)1 Pat 908=84 I C tJl 
— Lease granted with^ sanction of 
Commissioner is void as jtgainst wards, in 
so fur as it exceeds the sanction A I B 
1921 Cal 789=59 C L J 102=81 I C 744 
— Guardian can compromise a suit 
without leave of CourL A I li 1921 P C 
22=40 M L J 201=48 Cal 409=48 I A 27=19 
A L J 171=25 Bom L K 098=55 C LJ 
■211=25 C W X 797=14 L W 255=( 1921 ) M 
W N 115=29 M L T 202 (P C)=59 I C 9H 
— Ss. G (a), 9&27; A di.sfpiailied pro- 
prietor under, 8. 0 (a) is not disabled to 
get an extended period of limitation The 
possession of the t on ’t of wards is his 
}>bssossion and in a sale l)y the court of 
■wards time runs from the date of imr- 
chaseCs possession. 17 A L J 202=25 V W 
N 551=29 CLJ 555=25 M L T 541=21 
Bom L B 0n=fl919) M W X 518=50 I C 
202=40, I A G0=4G Cal GD4=50 M L J 210 

(FC) 

... — S. G (a)— Debtor's widow made -ward 

of Court-Suit to recover debt from widow’ 
withoni}, making manager of Court as her 
guardian is not maiuTainabie ■wdiea whole 
estate is not taken over. 20 C W N 51=22 
C L J 522=32 I C 1. 
-r~Ss. 6{c), 51-Suit against' disqualfied 
proprietor tinder court of wards-MaiiagOr 
uf Court of ward.s is not a necessary party 
5 Pat L W 92=46 I C 316. 
— S. 0 (€)— Tenant declared ward of 
-court on expiry of tenancy- Suit by landlord 
for rent regarding, that tenancy-Mana^r 
must be made a party otherwise the decree 
oHuiiof be satisfied by property ^ju the 
hands of the mamager 17 C L J 001=20 

I C 484. 


BENGAL COURf OP WARDS ACT 

(IX OF 1879) ((. ■O/iJfl.) ' 

S. G (e), 7 ami 55— After declaration 
under s. (> (e), nruiagement of ,aiiy pi'operty 
coming to the proprietor by inhontanct? 
or otherwise automaticaily vests in the 
Court of Wj»,rds -.'Vu (n’d(*r under S. 55 is 
an order once for all and taking possession 
completes charge of the <5mrt of Wc.rds. 

A I R 1925 Pat 179=4 Pal i72=G P \j T ' 
40t)=(l924) P;it 510=84 i C 620. 

Ss. G, 7, lO-Jurisdictiou <dM,’ivil (’ourt ie • 
appoint Court of Wards r,sgurdirii t'f persion 
and ]>ropeHy <d' lunaUc.i hough prooerty not 
revenue paying, 29 t< )>5>8=7 C W N 2o 

— Ss. G. 27, 55-Rhiht of Court <»f Words 
to sue on bond executed in the name <vf prior 
executor-manager. 31 C 89 

— Ss, 10 and l<), B-Eifcct of non-produ- 
ction of claim with notice 9 A L J 558=15 
' ■ . ' ' IC 729 ' 

Ss. 10- A, G4-A.-Lnder S. G4‘A of the 
Court of Words Act, the notice must lie pul»- 
llshed ui the Gazette a,nd the Judge’s ofiice 
as well as in several other ways. The words 
**the date of the imblication of the notice’’ 
ought to he. construed as meaning the date of 
the last pid )lication under s- G4- A. Tlurefore 
where a chum is brought within six months 
’ of the last publication of the notice, under 
s. 10 A of the Act, the claimant creditor is 
entitled to sulisequeut interest. 9 Ind Cas 621 

— S. 10 B-The right of a pHV. a.s creslitor 
of a deft, -w'ard remains unafi'eded not-witii- 
standing tlm provisions of .s ID-B. 17 G L J 

59’)=19IC840 
— Ss. i:t A, 51 and 55 -Estate retained 
by Court on account of uft]uid debts — Sahi 
in execution - -Appli<?ation to set , aside by 
I Judgment debtor lUft acting ihrougli Court 
of Wards does not lie— Release of estatt- 
: |iending ai>peal from order disiniii>ing 
application does not give a fresh start to 
; limitation, 2)) W .X 852=34 I C 86 

— 8. 15 — Court of Wank can gi\e 
acknowledgment of debt and execute pro- 
missory notes, 54 I (." 205=43 C 211 

— Ss. 18, 55-— Where certain proper! ie.s 
belonging to the idols were tran.sferi’od by 
the Cour't- of Wards. Held, that the transfer 
was invalid and art. 91 of Lmt. di<l not 
apply to suit to set aside the same. 19 (i 
W X 1195=28 I C m 
,• ^ — Ss. 18, 57 — Compromise by Ckairt of 
Whirds — Sanction of Court on behalf of 
; minor — Ward unnecessary party— C F (- 
0. 52, r. 7 inapplicable. 57 1 C 971=44 C 829 ’ 
— Ss. 35, 6 (e) and 7 — After clechiru- 
tipn under s. G (e) management of any 
property^ coming to the proprietor either ' 
by inheritance or otherwise automatically 
vests ill the ^ Court of Wards— An order 
under s. 35 is an order once for ail and 
taking possession completes charge of the' 
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BENGAL COURT OF WARDS ACT 

(IX OF 1879) (Conld) 

Court of Wards, .AIR 1925 Pat 179=(1924) 
Pat :il0=:4 Pat 172=0 P L T 4(H)=84 I C 620 
— Ss. ;>9, 40— Approval of the Court of 
Wards to a siibmissioi) to arbitration need 
not be ill writing if the submission is a 
good one subsequent approval is obtaiiFed. 

Permission of the District Judge for 
.a reference to arbitration by the Court of 
Wards is not necessary. * 51 I C 999 

-Ss. 40"Aranager’s Capacity to preempt. 
::-h) C 915=10 C AV N 555=15*0 L J 485=9 
A h J 525=14 Bom L 11 450=25 M h J 28 
=11 :si L T 50l=(1912) At AV X 480=15 I G 
059=39 I A 10! (P C) 
—Si. 40, 41 — Court can adjust accounts 
Ixetwecii C )iu*t of Wards estate and other 

■ estates. A 1 R 1921) Pat 509=8 Pat 8G=Iud 

Rui (1929) Pat 051=119 I C 903 
— Ss. 41, 47 & 58—AIanager appointed 
liy Court of AA^ards — Alisfesauce and negli- 
gence of — Damages caused to person whose 

- estate was under management by --Civil 
suit against manager lies. 59 C 1289=30 C 

AA^ X 000=55 C L J 542=A I R 1932 C 832. 
— Ss. 41, 47 'fe 58— Alanager appointed 
by Court of AVards — Alisfeasance and negli- 
gence of — Damages caused to person whose 

■ estate was under management by—Suit by 

him against Secretary of State for India in 
Council for— Xot • maintainable, 59 C 

1289=50 C W X 000=55 C L J 542=A I R 

1932 C 832 

— S. 48-Right of decree-holder against 
ward to execute decree not affected by the 

- section. 18 C AV X 1055=19 C L J 406=22 

I C 694 

— S. 51 — Suit against ward as rein-e- 
“ sented by the manager for money advanced 
on ]>aliikhata account is proper— (Obiter) — 
Appeal In* %vard personally was not compet- 

■ cut. AIR 1928 Pat 177=0 Pat ,575=103 

I C 717 

— S. 51 — AAb^rk of guardian ad litem 
ceases ^ after decree. For purposes of 
^ execution manager can be appointed as 
‘ guardian. 59 C L J 590=28 C AV X 903=84 
I 0 08=A I R 1925 C 23 

— S. 54 — Xotices must be served upon 
‘ ihe manager through the Collector. 5 Pat 
L W 218=45 I C 404 
— S. 55— Alanager of a Court of AA^ards 
• can institute a suit without Court’s Sanc- 
tion to save limitation; but the suit shall 
not be proceeded with without the order 
of the Court. If the suit is proceeded 
with without such order, all proceedings 
subsequent to the filing of the plaint 
. should be set aside. 22 C W N 419=27 C 
L J 125=43 I C 184 
But see 23 C W X 876=55 I C 261 
— S. 55— Suit for balance of sale price 


BENGAL COURT OF WARDS ACT 

(IX OF 1879) (Cofiid) 

or /*g(rh” is a suit for rent. 25 C AV X 

870=55 I C. 261 
— S. 00 — On appointment of Common 
manager under B T Act all co-sharers do 
not become AA^ards of Court. A I R 1929 
Cal 790=55 C AV X" B47 =Iik 1 Rul (19;10) Cal 

320=123 I C 320 
— S. 00 — Surrender by a widow wdio 
is a Ward of Court in return for a monthly 
allowance is void unless permission of 
Court is obtained. 94 I 0 850=1920 P C 2 
=24 A L J 250=45 C L J 259=50 M. L J 
552=1920 AT AA^ X 552=7 P L T 225=5 Pat 
290=28 Bom L R 841=51 C W X" 49=53 I A 11 
— S- 00 — AA^idow can relinquisli without 
sanction if it is a boiiafide surrender and 
not a tiansfer. AIR 1925 Pat 492=2 Pat 
007=4 P L T 555=73 1 C 822 
— S. 00 A — Property in charge of the 
Court of Wards as part of the estate of 
the ward is not liable to attachment ^yithout 
the sanction of the Court in execution of 
a decree on a contract entered into by the 
ward without the leave of the Court during 
his wardship. 12 Pat L T 227, 

— S. 04 — A — General notice to the ' 
creditors — noii-presentation of claim , to 
collector interest loss of, 9 A L J 558=15 

I C 729 

— S. 70. r. 15— Commissioner cannot 
be compelled to sanction lease if he insists 
on sanction from Board of Revenue. A I 
R 1925 Pat 259=5 Pat 908=84 I C 178 

BENGAL DACCA CONSERVANCY ACT VI OF 1870 
— S. 0- Vesting of the channel of Dholi 
Khal in Alunicipaiity was held to include 
the bed of the channel. 18 I C 849' 

BENGAL DISORDERLY HOUSES ACT 3 OF 1908 
A man wlien imosecuted under a- 
special act is not considered as prosecuted.' 
and hence no damages for malicious pro- 
secution can be given, and so Article 25 of 
Sch, I of the Limitation Act of 1908 will 
not apply; but can be compensated for 
libel within one year the suit for libel 
must be instituted under Art. 24. 18 C L J 

552=20 I C 768 

BENGAL DISTRICT MUNICIPAL IMPROVEMENT 
ACT 3 OF 1864 

[Rep., Ben Act; Y of 1876.] 

See Municipality 

— S. 87-See Bong. Act III of 1884, 
s. 565 

BENGAL DISTRICT ROAD CESS ACT (X OF 1871) 
[Rep, ( In Assam ), Act V of l8^7i '{ In.' 
Bengal and Eastern Bengal ), Ben. Act IX 

BENOa' MAINAGE ACT * OF 1880 

[Sep. In Pt aiid .Ani; Atst STTof . 

s. i Eep In Pt, Ss, 60 to 63, Eep,, Act l 
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BENGAL DRAINAGE ACT 6 OF I8S0 (CW.) 
oe 1003: Declared In Force Tii tlio Boiitlial 
Pamanas. Eoi?. ITT (>£ 1872. B. 3 ns Ameu- 
doiV by Reg', HI of 1809, B. 3. J 

42 and 50’ — A vent free 

b(»lder is a tenure holder. The owner of 
the estate is liable to the collector for the 
upportioniuont costs of the drainage; in 
return the owner o!i apidication to collec- 
tor ctui recover the same \rom the tenure 
holder. ' 52 I C 832 

44— being permissive, cannot 
restrain a landlio}dcr <>r a superior teniuii 
from recovering the instalments iindei’ bs. 

42 and 44. 29 I C 399 

— Bs. 32, 35, 42 (b)-44. A suit by land- 
lord to recover drainage charges from 
tenant falls under oh 8 of Bch. 11 or small 
cause Court. Act and is not a '} 

small cause nature under s. oSl) C l C. 
1882. In order that the sum should Ix) 
recoverable, the tenant must have been 
benefited by llio works: and the Coiniiu- 
ssioner’s report will not be pnma 
evidence in favour of the landlord. C 

W N 499=20 1 C 536 

Bs. 31), 35— A, and 38— -By an 

(.figagemeiifc entered into 'by the landholder 
under s. 38 to pay up summarily the amount 
due under the provisions of Public 
Demands Recovery Act, thy landowner who 
gave engagement can only be made liable 
and not the subsequent ]»urchaser who is 
not made liable. 18 C. \V X 944=19 C 3. d 
(U(b23 I C 782 

37— Absence of notice vitiates 
certificate proceedings as .service is not 
optional. A I R 1921) (\al 34)7=87 I C 339 

4BENGAL ELECTORAL RULES 

— B. 29— Ambiguity as to rule is to be 
decided liy Governor. A I R 1924 Gal 7G1 
=51 C 279=39 C L J 58=79 I C 1042 

BENGAL EMBANKMENTS ACT (II OF 1882) 

[ S. IGRep s. 17 Rep. in Pi, Act IX of 
1890; ss. 1, 2, 46 Rep in Ft. Act I of 1903 
— Any Contract entered into by 
landlord with his tenant by which the land- 
lord alone agrees to pay the palbundi 
charges is not against public policy, and 
the Bengal Bmbankraent Act does not 
affect ii As the landlord can realise out 
of Court under s, 47, the tenant can take 
ishelter of the Court even on mere suspi- 
cion without waiting to defend, 41 Cal 
130=18 C W N 86=18 C L J 337=20 

I C 488 

— Estate advertised -for . > of , re- 
venue only— Validity, 42 Cal. 765 pI9 0 W 
K 507=28 M L J 480=29 I C 2^1914 F'‘'0 
30=41" r'A'm It ;C|' 
-Ss. 6, 76, 79, 80— Leases prior to .411^ 
Act Containing^ stipulations contrary to 
the Act are superseded. “Existing encDank- 


BENGAL EMBANKMENTS ACT 

( II OF 1882 ) (CoM) 

menW mean embankments e.vi sting at the 
date of the jddition ami not date of 
notification under s. tJ. The lust eluiiso 'of 
t) is mordy directory. 29 C L J ;)28=2;t 
C W N 572=50 1. G 1)00=46 C 825.- 
^ — S. 0— The provisions regarding 
publication of the latter part ol s. 0 and 
s. 8(1 are not mamiatory but only dire*etorv. 

A 1 R 19;U <t‘d 4:i=58 G 874=35 G W X 
103=1 ml ilul (1931) <5d 507=131 I C 859. 

— Bs. oA 57, 08, S0“"--'The (.'nlleelor j.s 
autborised to assess the embankment 
jhurges on ienures after due notice; ami 
the tenure-bohlei’s are linuml tn pay lliose 
sums to the zemindar. The GollcpiorV 
order is not subject to any contract. S. 80 
cnacls that order passed under s. <18 shall 
bo final. The Givil ( ’ourts, therefore, cannot 
modify or alter such orders. 10 Ind Cas 192. 

— B.s. 59, 08 and 74 — Tenure split u]) 
at instance of zemindar— Gollector on 
zemindar’s representation that there was 
only one tenure making apportionment of 
embankment charges-Xemindars cannot, 
bring to sale ail tmuires by taking proceed- 
ings under B. 74, against holder of one 
tenure, A I R 1930 Cal 797=57 G 1001=Tnd 
Rul (1931) Gnl 240=129 I C 774. 
— B. 68 — Civil C(uu‘t cannot interfere 
with the order of taillector oven tliongh it 
be wrong A 1 R 0924 C.'al 154=37 G L J 

585=70 ! C 784, 

— Xotice not essential for fixing 

liabilitv for the embankment costs. 59 (< 
255=35'G 5V X 1239=137 f G M7=A I R 
19:i2G 207=1 R 1932 C 270. 
— S. 09 — Bervice <d‘ notice may l.»e 
presumed under B. 114 of evd. Act, 59 G 
255=35 C W X 1239=137 I G 147= A HR 
1932 G 207=1 R 1932 C 270. ,, 
— B. 69 — A provisiofi in an ongagemerit 
that no demand shall be made either f{>r 
an excess jama or for any otlier imposition 
over and above the ai’oresaid mokora.ri-- 
jama is not sufficient to preclude tin- 
zemindar from recovering embaukioent. 
costs which is subsequently imiH>sed by 
Statute on the tenure-holder. 35 C W N 1239 
— S. 74— Any agreement between tlie 
.^aminder and the Fatnidhar is not against 
the policy of law as it is not prejudicial to the 
Governmeni When a Xamindar can realise 
charges from the xiatnidliar without going to' 
the Court, the suit to restrain the Zamiu- 
dar for exactingtbe charges is maintainable 
on basing an agreement lie tween them even 
though before the present Act. 41 G 130=18 
, C L,J S7=20 I C 488=18 C W N 86, 

■ 74— Fatnidar never called* on to 

pay is- hot a defaulter— “ From defaulter ” 
nceanss ‘.under tha defaulter.’ A I R 1926 
Cal 1158=96 I C 574, 



IM AIL mwk Wife BWIESt’ Iffi — M 


I 

BENGAL EMBANKMENTS A'CT ' ' ' ' 

•' (11 or m2) (Cmtid.) 

— 74 i>roYiiio applies also to a 
transferee from tbe defaulter — ‘ From the 
defaulter ’ is not resiricted to the meaning 
• under the defaulter. ’ A I 11 1030 Oa! 70i 
=57 G l(Xn=Ind Eul ( 1031 ) Cal 246=129 

■ -I C 774. 

Contra A I E 1026 Cal 1158=96 1 C 574. 

• — S. 76 (b)^ — '' Embankment ” — ^Sluice 
annexed to an embankment is within 
detiLition of. A T E 1933 P 4U=!3 P L T652. 

— S. 76 (b) — “ Existing embankment” . 
IMeans emiankment existing at the time : 
when the addition is' made — Expression 
used in eontradistiiictibn to “new^ embank- 
ment.” A I E 1033 P 40=13 P L T 652 

— S. 76 (b) — ‘* Existing embankment” 
in — Means embankment as.it existed at the 
date when the additions -were made and , 
not the embankment as it 'existed at the' 
date of the notification under S. G 

Permission of the Collector is therefore ' 
necessary even for repairs, if those repairs 
involve additions to the embankment iii 
the state that it is when these repairs 
begin. 60 C 1313=6 C \V N 877=56 C L J 
15=A 1 E 1033 C .3=14! I C 647, I 

— S. 76 (b)— The provision as to : 
further publication is directory and not 
mandatory and the notification comes into i 
effect one month after the date of its 
uppearauce in the Calcutta Gazette even 
in the absence of such, further publication. 

A I E 1933 P 40=!3 P L T 652. 

— Ss. 87 and 4 — Section 87 applies to 
all public embankments inclusive of the i 
embankments enumerated is Sch. D to 
Bengal Embankment xVct YI of 187*3. A I 
E 1921 Cal 761=30 C L J 577=84 I C 22. 

-S. 87~The person claiming abandoned 
embankment must prove not merely tlaat 
it lies in his estate but that it was 
originally taken- from his estate. A I E 1021' 
Cal 761=30 C L J 577=84 1 C 22.. 

— S. 8() — Apportionment of cesses by 
Collector cannot be <.(uestioned by Civil 
Court., A I E 1930 Cal 797=Ind Eul 1931 
Cal 246=57 C 1001=129 I C 774. 

BENGAL ENCUMBERED ESTATES AGT ( VI 
Of 1876 ) 

8ee Ciiota Nagpur Encumbered 
Esiabes Act. 

BENGAL ESTATES PARTITION Act.(V!H of 1876) 

--A person getting as his share a 
part of the holding, partitioned under this 
act, is with respcet to that part a sole 
landlord. There is no provision in this 
act against such a division. 10 C W N 818. 

—The partition of a tenancy intd 
separate tenancies without the consent of 
the ie.iant is not invalid. 1 Pat L J*270:s 
■ 2 Pat L W .440=37 i G ^440, 

ii. (\) 
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BENGAL ESTATES PAltJTtON Xct ' 

^ (rVIll OP 1876 ) (Coiiid.} 

^A Biitwara Kliasra*' prepunxl under 
this Act is not a record within t*he meaning 
of s. 35 of the Evideilce Act and is useless 
for -the purpose of rebutting the persiim- 
ptiou* raised by an ohiry in tluf record of 
rights. lY C '\V N ■ 779=17 C L d 462=18 I 
^ . C 143. 

■ — A sale -by the tenant ot an entiro- 
separated tenancy constitutes a ban-don iiren t. 

"2 P L W 440=1 Pat h J 270=37 I C 440. 

— A, suit for' partition, of a rnouza.. 
jointly ajipertainnig to two estates lies ■ in 
civil court and does hot coine under s. 24 
CPC A IE 1931 Cal 104=34 0 W N 895 
Ind Eul (1931) Cal 351 = 130 I C 287. 

— Ss. 25. 119— All objection as to the- 
defect of jierties cannot to taken in the 
appellate court, when it w^as not taken' 4.n. 
the first court though there was an opportu- 
nity to do so. 16 C. W ;N 639=13 I C 123.. 

Ss. 25, 119— A civil Suit for -a decla- 
ration that defendents are not tenants As 
maintainble where a collector in the parti- 
tion proceedings has recognised the defen- 
dants as tenants. !<> CW N 639=13 I C 123. 

— S, 116 — See Limitation Act Art. 14. 

— S. 119— Eights of tenure holder _ are 
not affected by the partition prceedings; 
evendhongh such tenure holder is also one 
of the proprietors. A I E 1926 Pat 162=5' 

. . Pat 8=7 P L T 257=90 I C 817. 

— S. 149 — Questions of title are ou-tside 
the scope of the revenue officer cainwiiig’ 
out the partition. A I E 1928 Cal 41=55 C" 
392=33 C W N 1219=105 I C 149. 

BENGAL ESTATES PARTITION ACT (V OF 1897). 

(Declared in force in the sonthal. 
PargaiiPuS, Eeg. TO of . 1872 s. 3 as amended' 
by Eeg III of 1899 s. 3) ^ • 

— In a suit for contri-butioii, the reve- 
nue assigned at the . Butwara' proceedings 
under- this act, is conclusive* to that assigned 
! under the Eev. sale Law. • 33 i C 721. 

; : — Eev( nue Courts are not subject to 
I directions by Civil Courts. 10 P L T 58-'=- 
: I E 1929 Pat 66=120 I C 754rA I R 1930 
I . . ; ■ -Pat 43. 

I ■ — Collector cannot deal with questions 
I of .title. A I E 1931 Cal 29=52 C L d 247= 

[ Ind Eul (1931) Cal 360=130 .1 C 232. 

— Civil Court can deal' with all qiies- 
iions except matters relating to apportion- 
ment of revenue. A I E 1931 Cal 29=62 C li. 

J 217=Ind Eul 1931 Cal 360=130 I C 232. 

[ -Act provides system pf tribunals from. 

I the Deputy Collector to the Board of Eer 
venue with exclusive, jurisdiction subject 
to the express provisiQns of. the Act per- 
mitting interference of the Civil Court, A 
I' K 1830 Pat, l304l P 1. X 494=8 Pat 83<>- 
(1930) Pat 152=121 I C 456- 
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BENGAL ESTATiS' PAtTITION ACT* 

( V OF 1897 ) (CoM) [ 

—If {1 land ot the lUKlivided joint I 
.estate lot out an sliikmi h.y one no-Hharer, . 
is allotted, on partition - by the collector 
under ibis Act, to another co-sharer, that , 
•other co-fihavei* in not bound by the shikjui* • 
21 C L J f)fe=18 I C 2d0. 
— ("h Vi— Bitt^vara paiHjrs are udiiii- 
ssiJ>Io in evidence to pro%*e a landlord’s 
title a<^aiHst the teuonis if they wore parties 
to the .Butwara proceedings. 37 1 C 895. : 

—Sale by widow— Xon registration of i 
vendee's iiaine-Partitiou under— llight of : 
vendee to lands allotted to vctnlor. 9 I C 67. i 
—Private partit-iost, however old, bars | 
a re-partition. 43 I C 393. i 

— B. 3 (XI)— "Parent estate” continues i 
lo be so though thej'c is a previous private ; 
^partirion. ATE im Pat ;l4a=7 Pat olOrh 
PL-T 207=109 I C 609. j 
— Ss. 4, 09 — If the land sold by one | 
ro-sharcr to the vendee be given to Other 5 
M*,o-siiarers, the vendee has a remedy to 
4icmand equivalent land from the vender 
or his legal represejitative. 21 C h J 

=30 I C 418 

— Bs. 4, 99— All aimmaiouH burden and 
not an incumbrance is created, if in a 
sale t>l* khamar lands l.>y one co-sharer to 
..another a eotidition is inserted for ihe 
payment of Govt, revenue by the vendee 
throngli the ^’eIldol^ To safeguard his 
intei'est before the bntwara authorities, 
the vendee should get himself registered 
21 0 L J 599=30^1 C 418 
. — Ss-'4 cl». (2), (4), 5, 27— If a party 
to a partition owns some common lands tm 
well iis separate land, the increase in value 
of his separate land does not entitle his 
< co-sharers for compensation at his expense. 
The words ‘‘his interest in all the land 
and undivided shaves held by him” mean 
the fiuni of lus interests in* the difeent 
portions of laud and shares in the estate, 
-and not an interest proportionate to his 
lir.bility to the Government Be venue. 

i c 

— B. 4 (2)— An application by some of 
'the co-sharers to have the pariitioned 
-.interests held jointly is maintainable. A I 
E 1924 Pat 187=2 Pat 40:3=87 I C 274 
— S. 6 (Sy-Sub-cl (0 of S. 5 applies 
^ proprietor, iiaving 


336i 
4 ‘ 


■only to cases where a - 

:ui undivided .share, held in common te^a^y 
in specific mouzas, which formed part Of 
the parent estate but where he has no 
interest which extends over the r whole 
estate. A proprietor of a iqahal comprising 
of two mouzas and who possesses a frac- 
tioTial interest in eacli, is not entitled to 
claim an aUotiuent ifi each inouza represent- 
ing his assets in tlmt rnouza. A I E Idu 

Pafe 187=2 Pat 40d=8Tf C 274 


BENGAL ESTATES PAiliTIGN ACT 

(V OF 1897) ((.Wh/.); 

— 5 (T), (o) S. 119 bars a civil 

suit to correct the error of Ee\enu(i Conn 
in '.proceeding under s. b (5) insi,ea<i of 
under h. o 0). A I E 1924 Pat 187=2 Pal 

40:4=87 I C 274' 

■ — B.s. b, 84- S I) and not s. 84 a])plies 
where a party applies for sciparaiion and ;: , 
partition and the cHlatc is d(M*la!-c<i to ho 
under se|mraii<.m ami partitions— Onsts an* 
to be levied on uU propriouns. A I H 
Cal 2<K)=5t; C ]U79=lnd Enl {VXm Cal Is? 

=121 1 C 747 

— B- 7 — C<diedor decide upon the 

objection as io existence of jirevious pri- 
vate partition. A 1 E 1928 Ihd :Ub=7 i*:tr 
519=9 P 1/ T 2rM=l09 I C 609 
S. 7. 12 (2), 19 and 22 — Partition liy 

Civil Court — decree sent foi^ t‘x<‘<tntion tt» 
revenue Court. Whether the latter can ignore ' 
the Civil Court's <!ecrce. 1 f^it L W 51 

38 I C 593 : 

— Bs. 7, 12 (2), 22 am! 28— P.-irtition 
by (.avi! Court docs not Im* a ]Kirtition 
under the Act. 1 F L W 51=38 I C 59.3 
■ — Ss. 7 and 99 — An estate partitioned, 
under the Act, is not necessarih- presiuiiiM-l 
to be a common 'tenancy, 'rhe pi'ivate 
arrangiuent in ft 7 inayjic subject, to 
application of s. 99 but if it is found thfiM 
the estate waft held not in commtni tciumcy 
but, in severaliy in pursuance of some 

f rivate dirrangment, ^ ft. 99 will not apply. 

hileft.s the idaintiifs suijig in ejeidnienr,. 
can bring their ease within s. 99 they must 
take their ostateH subject the tcniires of 
the defendants. A F 3i i92t> ('a! 4:>:»=87 

I C 581 ' 

— B», 7, 7fn 99— Biici ion 99 applies 
only %?here the estate Js held in lammion 
tenancy by the proprietors m:d docs no! 
apply where there has been a |>riv;vto 
partition. Therefore, a pntnitlar is 
to retain possession of land allotted to 
liis lessor in private partition bv the 
14 iOolleetor. 9 I C 539=15 C W N 426 

225 ■ — B. 7— Collector can partitioii ;uh1 

Civil Court will not interfere u^les^ ilie 
decision is clearly wrong. Partitien nndiw 
a. 7 must be complete. A 1 11 1921 ]9it 
594=3 Pat Gi4=:4 P h R 92 idvrlg I C 653 
— ^Su t — Forma! document is not nece- 
ssary to px’ove previous partitioiL A 1 li 
1924 Fat 209=4 F L T b29=(l924) Pat 21 

=75 I C 1034 

—Ss.' 7 and 99— Tost i« holding land 
id severalty under private arrangmeni. A 
^ 1 E 1923 Cal: 279=68 I C 50Cfc 
“^Ss. 10, 11, 12 — Farfcitiofi of revenue 
' paying esttite— A deci^ee foi* ' partition can 
be executed by Civil Court, fmt such' 
Court cannot x^^^T^'titlon the liability for 
revenue, nor can it re-open the partition 
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BENGAL ESTATES PARTITION ACT 

(V OF mi) (ConkL) 

except oil review. 1018 Pat 1)14=5 P L W 
0=4 F h J 29=45 1 C 8f5 
— Ss. 2.1, 20 — It ifi the Collector aloue 
"who is to try the objectioiiB raised after 
liotification nnder s, 21. 1 Pat L W 219 

=38 I C 833 

— S. 25-Deals with ohjectioiis relating 
t«.i a question of right or title or extent 
oC interest. x\ I II 1024 Pat 211=1 P I. It 
585=4 P L T 555=75 I C 1046 
— S. 25— Limitation as to a suit to 
cniitesl- the order under s. 20 is 4 months 
from the i>ussing of the order. 2 P L T 
150=0 P L J 41=61 I C 90 
— S. 25 — Objection to partition before 
Collector on the ground of prior x)artition 
disallowed — Civil suit for declaration that 
Eevenue Court has no jurisdiction to 
etfect partition is not barred by s. 25. A 
X B 1924 Pat 211=1 -P L B 586=4 P L T 
555=75 I C 1046 
— R- 25— The section does not apply 
in case of a suit for declaration that colle- 
ctor cannot jiartition as a private partition 
lias -already taken place. 1 P L E 258=74 I 
C 542=A ! R 1923 Pat 441 
— S. 25— does not bar a civil suit but ; 
protects proceedings before the Collector ! 
from being stopped bv civil suit. A I E ! 
1924 Pat 209=4 P L T 629=(1924) Pat 21= j 

75 I C 1036 

— S. 25, 29,94 — Civil Court cannot re- 
open the partition, made by Eevenue 
(.'Oiirt, as regards a portion of the estate, 
Proper remedy is to apply under s. 26. 

fl Pat L W 711=39 I C 165 
— xS. 28— Question of title cannot bo 
dealt with bv the Dept, Collector. A I E 
1951 Cal 29=o2 C L J 247=Ind Eul (1951) 
Gal 360=130 I C 232 
— Ss. 20, 119 — Even though the 

Collector has passed an order directing 
jiartition, Civil Court can entertain the 
question as to previous partition. A I E 
1929 Pat 552=10 P L T 157=8 Pat 75.5= liid 
Eul (1929) Pat 559=119 1 C 911 
— S. 29 — The words after ‘the Collec- 
tor has recorded a proceeding under s 29 
do not contemplato ultimate order of the 
l>o!ird coiifinning Collector's order. A IE 
1921 Pat59=5PL J41=2P h T 150=6 1 I C 90 
— S. 29— Partition, under this Act 
shonid follow Civil Court partition, as far 
as pos'dble. t P L W 219=38 I C 833 
— Ss. 57, 58 and 111— A Collector 
cannot set aside the order passed by the ! 
Deputy Collector under ss. 37 and 58 and 
if he does set aside his order is not an 
order passed under s. 37. Junsdictioii of 
a Civil Court to question the correctness 
of the order is not barred. A I E 1950 
Cal 265=56 G 1079=Ind Eul (1930) Cal 187= 

121 I C 747 J 


BENGAL ESTATES PARTITION ACT 

(V OF 1897) (Coidiiy 

r— — Ss. 44— Entries in butwara papers 
can be put in as evidence, to show^ the 
relationship of iatuliord and tenant and 
of rents payable by the defendant, in a. 
suit for rent. - 53 ! C It 

— B. 44 — This section gives to Iho 
Partition Dy. Collector power to assesK- 
I rent. ^ 53 ! C 19. 

— 8s. 44 to 55 — No revenue or rtmir 
was being paid by the holders of zeriat 
land to the proprietors regisiered in 
collectorate. Held that tlic lioklers wore 
liable to same vent as w’as ])ayable by 
similar lands in the neighbourhood. A 1 tb 
1925 Pat 591=71 I C 395. 

— S, 64, 65-il Dy* Collector can under 
S. 65 allow' one i>roiu*5etor to remain in 
the occupation of the hind though allotted 
to another, if he agrees to pay the animal 
rent. 41 I C 14. 

S. 46 (c)— a khasra not prepared 
aecording to Batwnra act is no good basis 
for determining the rent. 5 P L W 5= 

36 I C 513. 

— 8.46 — Tenants are not bound by 
the decision of the Deputy Collector as to 
rent. AIR 1928 Pat 409=9 P h T 480= 

110 I C 363. 

Ss, 48, 49 and 50 — A Record of Eights • 
prepared under the Act, for purposes of 
partition is binding upon the landlord, 

63 I C 194. 

— Ss, 48, 49 and 50 — Presumption 
attaching to an entry in the Cadartral or 
re visional survey does not arise in the 
case of batwara entry. A I E 1950 Pat 

57G=Ind Eul 1930 Pat 565=126 I C 905. 

S. 49 — The value of Sairat rent is not 
equivalent to the assets of ordinary rent. 
A co-sharer merely accepting the system of 
valuation before the impers were adopted 
under s. 49 will not be estopped. I Eat 

L R 259. 

— Ss, 49 and U9-^KashC and ‘bakashC' 
denote possession of proj^rietors and 
tenants— Record <^f Eights and batw'ara 
khatian showing ^ plaintifif’s possession — 
Dispossession — Suit for possession after 
an order under Cr P C s. 144 is not barred 
bv s. 119. A I E 1922 Pat 195=5 PL T 1.5=r 

65 I C 586, 

Ss. 51, 52, 55. 58, 119— Partition by 
Eevenue authorities— Jurisdiction to set 
aside. 5 Ind Cas 454*, 

— S, 54.— Batw'ara papers prepared byi* 
Amin-Admissibilitv of, in evidence against 
landlord. 49 I C 984. 

— S. 57 — Civil Court cannot interfere* 
with order under s. 57 of Deputy Collector 
dealing with mode of partition and allot- 
ment. A 1- R 1951 Oal'29=:52'€ L' J 247=Ihrl 
Bui (1951) Cal 560=130- 1 C 232. 
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I BENGAL ESTATES. PARTITION ACT [ BENGAL ESTATES PARTITION ACT 

• (V OF I89T) {Coiiid) ] OF 1887) (Coiih/). 


— S. u7 — A (lecEn-atory. suit for title 
cloeS ’iiot amoiiiit-.to a. suit to set aside. tlie j 
.order of Depty Collector .withio Ai't. 14 
Xim. Act. A I E 1931 Cal 99r52 C L J 247= 

• lod Eul (1931) Cal 300=130 I C 231. 
— B. 57— On objection beini^ .ina.de as 
to a sbaro in the pai’erit e.state the J3ei>tity : 
.Collector slK>uld at ieavst eiujuire into the 
tuct of possession Where the settlement 
j'oeord is before the Collector he can rely 
on ir- for determining the questions of 
possession, ..and not merely entry in laud 
7‘egistrHiioii . register. A I E Cal 
^ 0 ‘L J L>47=Ind Eul ( 1931 ) Cal 3d0= : 

UO rc 232. 

. — S. 57-A declaratory decree affecting | 
a Collector's order, the Court can ask the 
Collector 'to effect partition on the basis 
of the decree. A 1 E 1931 Cal 29=52 C L 
J .247=Ind Eul ( 1931 ) Cal 3(;0=U0 1 C 232. 

— S, 57 — Very long possession and 
.acquiescence in the separate holding of the 
lands in the estate are . sufficient to prove 
complete partition and tlie fact that original 
..p ‘.rtitiou proceedings were lost is no ground 
..for disturbing the existing divisions. A I 
R 1923 Pat 441=1 P L E 258=74 I C 642. 
— S. 59 (2)— Partition-papers will be 
relied upon in case of discrepancy between 
such papers arid map. A I E 1924 Cal 245= 
28 C W N 40=81 I C 29, 
— S. 01— For all practical imrposes 
the decision of the Collector is final I E 
1929 Pat 084=11 P L T 99=120 I 0 44=A I 
R 1930 Pat 149, 
— Ss. 04, 05 — The Civil Court in 
making a partition should as far as possible 
follow the principles of this act. 6 I C 450. 

— Ss. 05, 111) — a Civil Court has no 
•power to disturb a partition when it has 
been already effected. 1 Pat L T 507= 


■proprietors, enter ^ se even after 
completion of partition. 5 .Fat L »I 

V Pat LT 37,4=57 I C 128. 

The pdr<*haser of a fiorimn 
of a non-transfcrable oceupaufy fioidim.' 
cannot successfully resist* a suit for cviet.'iiJi! 
by a co-sharer landioi'd. A I H 1931 r,\i 
57d93>5 C W X b)9=l,nd llnl ( ,1931 }J'ul 
^ r»9lfc|H i C 6if 

81 — A transfena*. prior u\ parti- 
tion pi' a iK.m-transferabh' boldine <‘an U'- 
ejected after ^lariition under the A«*j A I 
E.1928 Cal 5i»0=‘17 C h d 3lKril2 I € lill', 

— S. 8! — Collector will ."pbi up r tmuir. 
i. e, completely sever in paiaads <in!y win rts 
it is equitable to <lo h»> A I H lici.s i ': ] 
500=47 C Ij J rd8=H2 I C 202 

— S. 81- (Obiter)- ■ l>e(*i>ion !i> to rat*' 
not based on actual facts of the oa-o t> nt-i 
a nullity A I R 1928 Fat 4^9=9 :F L T Imt 

=!I0 I C .163 

— Bs. 8F 119 — Order undm* -^4 b- me 
a nullity unless set aside bv a '^nii. 29 t' 
W X 221=80 .1 C I4=A I R 1925 C 437 
— S. 82 — Jurisdiction of t.dvil <b»ur! <*anmii 
be taken awav bv an order undea* s. >=2 A I 
E 1921 Fat 2o9=2 F LT 342=(I92I| 342 

■ =63 I C J6I 

• — S. 82— Jeihan iaml-Oriiitta.' not n'gF*' 
tered in Collector's register- 1 lev* -n no bi 
x*espeet of such land ennnot bo >epuraud>' 
assessed on partition 2 Fat .L W |8t‘,r42 

■ " '!• C Ifl 

' — Bs. 83, 119-- A i)y. Colleetor bus no 
jurisdiction to pass uii order under s. >3 
regarding a putni tenure created In- one of 
the proprietors without the consent of otbe.rs 
, s. Ill) is inapplicable to such an order. A. 
i declaratory suit to get ihe orde!- void 
maintainable and art 129 of the iindtation 
• act apxdies 49 I C 965 


ao I c I4y. 


— Ss. 65, 119— It is during the i)arti- ; 
tion alone that a Dy. Collector can make j 
an order under S. 65 and that too before ' 
he , has submitted the same for the' 
Collector's sanction, 1 Pat L T 507=56 i 

I C H9. 

—S. 77— The, Collector has jurisdiction , 
to jxirt.ition the estate when a formal ' 
pai’titiou according to s. 7 is not made. 

Explanation to s. . 77 implies that ' 
■s, n does not apply to zeriat or bakasht | 
■lauds^ in direct possession of the 1 
i>roprietors. j 

Purchaser from a proprietor mav 
eatorce his purchase under S. 99 against 
the lands allotted to his vendor. 

PivM V iurisdiction of the 

Cmi Court to decide title or extent . of 
interest not only between the proprietor 
.-and a stmoger, but also betleZ the 


— Ss8B, 119-Held that pllfs not boii:- 
fiersons aggrieved by an order undor n - 
had no right to bring a declarator v mu r 
Civil Court. 19 C W X 1322=32 i C 167 
— S. 89 — The omission of the lievniino 
authorities to fix a rent, {.‘ause*| by dr* 
mistake of the Court and partios, i< nu 
ground for an ejectment suit !*v prtt 
prietor to wdiem the land on w'!u».'h tli'- 
dwelling house of the defendaut-i rnprii.tb r 
stood, was allotted in a partition 
ing. Upon the assessment of rent tlio 
plaintiff will be entitled to a decree for iu 
and in that case no question of limiiaii'): 
will arise because of the noii-asscssmcnii 
of rent ' 13 I G 498=18 C I J If 

' . ‘ — Ss. 94, 95— Partition destroys sepa . 
rate accounts 78 I C 723=A I E 1924 Pafc 

586=3 Hi SSI 
-*-S. 99— Tertium quid between com- 
mon tenancy and several holding is not 
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BEN^Al ESTATES PARTITION ACT. 

. . (V OF 1897} (Ooidcl) 

r, <>!ik‘mplate<l by the .Act. Grarits of a share 
ill spo’dlkHl -iiioiizas ihemseives portions of 
;m. estate in (‘.oinmon teuaucy come under 

s. 01). A I li 1027 V V, 117=53 M L J 117 

=51 [ A 10()=8 1> L T 25o=(1927) 

Al U- y i:i7=ni C W iST 885=39 M L T 170 

=2() L W (;42 (P C)=I0I 1C 359 

• Ss 99, 70, . 77 and 78 — One co-owner 
noidini*' s]>ociiic piece of land as a joint 
nwsier does tiot allect the lights of! other 
V'o-sharers. He cannot create a tenure on 
suefi lands to the prejudice of other co- 
sharers. ! hit position is different when he 
luilds such lands in severalty under an 
?igr(!enieiii iVom other <JO-shar'ors, A I li 

1927 O.a 65=97 I C 539 
— S, 99 — Applies wiiere la;nds are held 
in scN'ercdty under a private arrangement, 
thougli not complete 68 I C 500=A I R 

1923 C 279 

- ”S. 09 -Does not apply where lands 
are held in diliereut ])arcels. 97 1 C 372= 

A I R 1927 C 62 

• -S. 99— Docs not apply in case of 
mortgage of specific iiropertv A I E 1924 

Pat 91=1 P L Pt 306=74 I C 877 

— S. 99 — "Portion of estate” means a 
specific portion 29 C W K 202=86 I C 120 
=A I R 1925 C 456 
— S. 99 — If under a private partition 
e*ertain lands go to the exclusive share of a 
co-sliarer and if he creates a tenure, the 
temnv is binding on the allottee of these 
hinds under a subsequent partition by the 
C'ollector. 

.'Relief cannot be claimed by a plaintiff 
by abandoning his case and adopting that 
of the deft. 43 Cal 103=20 C AV N 339=21 
C L J 605=30 I C 420 
— S. 99 — This section applies onl 5 ' when 
lands are held jointly’ by the proprietors 
and not. in. seyefalty in pursuance of a 
pri^'atu arriuigement between the parties. 
Ilenoe a putuidar of a separated share is 
not bound by a .'^ulisequcnt butwara by the 
< loHectoVi Governinont’s non-rocognisatlon 
of the ]>rivate fiartition for revenue pur- 
posc-^ 1?^ a separate quesihm ahogethev. 15 
C W X 426=9 I C 539 
—S. 1 ,1 3 — ’'fhere is neither revision 
under s. Ill nor an appeal under 113 
a Ch,)mmissioner's order rejecting ail 
appe;d :iuainst a preliminary ♦)rder of the 
CollcctfU’ admitting a psirtition application 
I .Pat L W 120=38 I C 821 
—Ss. 113, 114-*-Xo appeallies to Board 
of Revenue against Commissioners order 
re fusing to confirm partition by Collector; 
rmr does revision lie ai^ainst Collectors 
order under s. 1! (c) dismissing partition. 1 
. 3^ L W S13=l .Fat L J 491=38 I C 356 


BENGAL ESTATES PARTITION ACT 

(V OF 1897) (€oM) 

— S. 113 (c ) — -‘Coniinning or amend- 
ing a partition” under this section moatis a 
definite amendment disposing of the case. 

Only in a. case where a partition has 
been recasted and ctinfuMued l)y the commi- 
ssioner, that an appeal wi.ll be to the board 
against an order making allotment 2 Pat 
LW 114=4! I C 580 
— S. 119 — A teiients’ suit for -declara- 
tion of title, to an occupancy holding .‘dln- 
ited to the defendant on partition ctiiu- 
iiiencing under the old act but concluding 
£vfer the new act came in force is uiaintaii. 1 - 
able under this section. 

The burden of iiroof, that a partition 
cpncl tided under new Act was in fact made 
under old Act lies on the ptirties who allege 
it. 3 Pat h W 266=43 I C 359=1918 Pat 164 
— S. 119— The principle guiding the 
Dy. Collector while making a partition of 
an estate is to give a complete holding to 
each sharer as far as possible. 5 Pat L W 6= 

36 I C 513 

— S. 119— Collector cannot interfere 
with the order of Depty. Collector under 
ss. 37 and 38. A I R 1930 Cal 265=Ind. Kul. 
(1930) Cal 187=56 0 1079=121 i G 747 
— S. 119 — Does not take away the 
right of suit under general law, nor oust 
the jurisdiction of Civil Court as to ques- 
tions of title AIR 1931 Cal 29=Ind. Buh 
(1930) Cal 360=52 C L J 247=130 I C 232 
S 119— It is intended to give the 
revenue authorities, power to deal with all 
matters arising out of batwara proceedings 
and where a partition has been effected by 
the revenue authorities the Civil Court. s 
have no jurisdiction to disturb the same. 
A I 11 1930 Pat. 13=10 P L T 584=Ind. Euh 
(1930) Pat. 66=120 ! C 754 

-S,- 119— Civil Courts should not 

lightly interfere with Revenue Court's juids- 
diction, A I R 1927 Pat. 286=8, P L .T, 477= 

m l C 313 
119— Civil Court can interfere 

with acts of Collector, only as under s. 11.9 

A I R 1928 Pat 343=7 Pat 510=9 P '.L T 
■267=109 I C 609. 


— S. 119— Civil CourtB cannot inter- 
fere with the order of the collector Jillo - 
ttiing separate estates on final order from 
Connnissioner. A I E 1930 Pa.t 130=IndEul 
(1930) Pat 152=11 P T. T 494=8 Pat 830=121 


S. 119 --Civil Court .cannot enterr 

tain a suit for doehiraiinn of title to land 
included on partition in defendant’s eidato 
A I B 1924 Cal 245=28 C W N 46=81 I C 29, 
Bs, 119. 49— Civil suit for possession 
is not barred. 3 F h 1.' 

1 1922 Pat m, 

--Bs- 119. 82-I>ieiniai?al of claim as to 
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BENGAL ESTATES i»ARTITiON ACT 

(V OF ISf?) (J^onld:) 

rejil fVce hind ui .BiitwHra pro^eediag bars 
a siibscfiucufi sail, 63 I C 

— Sk. IV;) arul U4“—Civil. Court- can I 
eotovtaiii a sHit afgainst order of collector 
refusing in put tie party iti possossioii of 
laiul allotted to him. A I It (tal 90;}= 
■if) C X 8:}9=:8f 1 C 193. 
S. 119— Givi] suit lies whore objection, 
as to certain plots not belonging the 
eshito under partition is raised and no adjudi- 
^•‘dion given o[i tin* jfuosfchm. Init the plots 
r,l!(d.tcd in the final ]>artition award. A T K 
19‘2]} Pat 4in.=t) l*at 7-1=7 I* L T 779r( 19:^11) 
Pat 2f>0=96 I C 632. 
— S. U9-(.’ivii Court can give relief to 
tih! lessees from co-sharer clahning 
iuat their tenure should not he reduced by 
the act of ]>ai*tition authorities and they 
should be declared to be teuants under tlie 
co-sharers holding their tenancy um.ler the 
partition. A 1 K .1927 Cal (15=97 J C 539. 


BENGAl GENERAL CLAUSES ACT 

, il OF 1899 

ixiwer to ]H».st.pon<* it. I Iv 1927 Gal 

704 =:ii G w X y2r>=iD3 1 c im 

— K -25 — .Ui'pealml Act-- Xotiticaiion 
issued under applyiJig a |»?a*tieular plan] 
siou of that Act In an area -"-MiVoiri oi'.^ is 
not to exteml the corresponding provi-i,nri 
in the. new Act to that area on rf‘peal of 
the 'old Act, r>9 HH)7=:h; r- w x }i=f u 

.■ ;19P>2 0 4P9=A I It f- :}I5::|38 I C 28 

BENGAL GllATWAIJ LAND REGULATION It 

GE 1814 

See IieL]!nluuon>-rH:i!g;d Bog. 29 
of ISl-L 

BENGAL INDIGd CONTRACTS ACT 10 OF 1836 

[ S.5, rep., act \Mn of b'sd>'; L rep.. 
Act X, TV of IH70: Forinttl v’l.ords in S-*. 2. 5, 
4, 'Ecp., Act XA’I r»f 1H74: Rep (In A>s?uip, 
- Act .XIl of 1891.]' 


— S. 119 — A purchasing co-sharer re- 
trfnis his riglit i.n case of Collectorate pitr- 
titiori after purchase of raiyati holding and 
ailotir.ent as l.)akasht land to takhta of 
another co-sharer. A I R 19*2G Pat 2()H=5 
Pat 281=7 P L T 170=93 I C 1001. 
Ss. 119 and 5 (M) (5) — Cl. (3) applies to 
proprietors having interest in some villages 
out of the total number of villages cons- 
tituting the estate— Proceeding under sub 
-cl. (5) instead of sub-cL (3) is not a basis 
for cini suit. A I R 19*24 INit ]87=*2 .Fat 
403=87 I C 274. 

BENGAL EXCISE ACT Ml OF 1878. 

— S. is>— A license given under lliis 
Act is purely personal and a licensee cannot 
sub-let his shop or irmisfer his license, tu" 
fdlow any person to sale liquor. 15 0 W X 

ll>9=9 I C US. 

BENGAL FERRIES ACT I OF 1866. 

AMENDING BENG. REG. XVI OF 1819 

fPtep. Ben Act I of 1885 and Act X.II 

ofim).' 

—3. 9— Gommissioner’s approval is 

iiot confined to the terms of the lease. 7 P 
L T 337=96 I C 623=A I R 1926 Pat 318 
-S. 16 -Limits of ferry in s, 16 are not 
the same as under Bengal Mimicipal Act 

1884 and Act 1 of 1884. 25 C L J 639= 

21 C W N 601=35 I C 782 

E€.NG.4L GENERAL CLAUSES ACT (I OF 1899) 

m Chota Nagpur 

leu.^ Ac^ 190B s. 11 (4) is not to alter the 
previous law. 1917 ^3 

('"d—" vcr^eal of enactment— 
AiCtfospectiYe operation—See 9 fnd Cas 805 

—3- 22 — Power to fix date includes 


BENGAL LANDLORD AND TENANT PROCEDURf; 

ACT VlliOF 1869. 

' SEE ALSO CASES UNDER. 

( 1 ) Landlord ami Tenani. 

( 2 ) Limitation .Act ss, 4, 5. 

— Civil .Procedure Code, does nut apply 
to j^alcs under the .\ct. .A 1 ,R lt)2T Cal T7 j 2 
Hi 'C IV X 1016=104 I C ISi. 

— Hohling can be sold in e.\ecuUoH of 
a decree obtained by a 01 ann;m landl<*nl 
■for arrears of rent 1 hereof A 1 U V921 
Od 124=25 V W X 554 =6 f» i C 46 
— Ss. ]4. 20. 76 Pep in ]>u. Art \‘ll 
of ls70: Rep (h» Reneai afid I'h'.^iern Ran-* 
gal) Act V] f.l «.d* ISX’Vj. 

— A ralyat orruj^yhiy- l/ind for more 
than 12 years without {iile acquire.-. ;ni 
occupancy Eight. 29 I C 831 

— S, 6,4, 29 — An under raiyat who is 
in possession of land f<u* 12 yrs, tuapuro 
an occupancy right by virtue of ]>ri‘>crip- 
tion. The .Bmigjd Act cd 1859 did nol 
make any distinction between raiynt and 
under raivat as made T Act 

■ 55 I C 251 

— S. 14, 18— Delay In the insiittdion 
of a suit by a lamllord since the coaninencc- 
ment of the dispute does fu>r entitle him 
to get the prevailing rate ascertained accor-- 
ding,, to... the ..rate ...brought. ..into .existence 
by Mm after dispute, 21 'C L J 576=k I C I 

— S, 14 29— A uoticct of enimueemeiit 
must be given more than lhe:e months 
before: the suit. TMs does not mean that 
the suit must follow all at once. It mar 
be brought within limitation period of the 

snit- 5J 1 C 5Z 
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BENGAL LANDLORD AND TENANT PRO. ’ 

ACT VIII OF 1869 (Conod.) 

H Mo.aa}n<jf of '-PrevaUin^ rate 21 

C L J 57()r30 I C l 
20 -Where there ia extortioiiaie 
HiH.i uiu'onseiotuilOe iiitereHi in a remastered 
ka(>niiyn.i the. appellate eourt has 
lo award a, I'easonablc interest by way of 
eoifjperjsatioTi under 8oc. 71 of contract 

’'.There by a.lso the orij>inal Contract In 
iho kabidiyat is rendered unenforceable and 
Muli and void roul tlieivforc no written 
;nj[rcetncnt lunler S‘{3C. 21, 2?> C W IST 201= 

49 I C 805 

— S 27 — IVliere a tcininl is dispossess- 
ed }>y a cosharer landlord, the special 
liinitahion^ ^dven under s. 27 Act A^III of 
,18(>9 is of no avail for recovery of posse* 
KsioTt by the tenant. 32 I C 510 

See to ihe same etfect : — A I B. I92G 
C 555=91 I C 677 

-T-S 52 — A transferee from a taiiaut is 
entitled to make a deposit. A I E 1929 
(,:aL :i‘ld=:-V2 C W N lIGGrInd. Eiil (1929) 
Cal 585=117 I C 697. 

— S. 52— -Eengal Tenancy Act (1885), 
s. Gf) (2)— A transferee of a non-trausferable 
occiipahcy holding cannot inake the deposit 
under s. GG (2), Bengal Tenanev Act or 
H. 52 of Act 'Vlil of 1809. A I E 1927 Cal 
752=51 C W N 1010=104 I €180 

— S. 52 — The Executing court has ho 
lurisdiction to extend the time fixed for pay- 
iuent of decree amount, after the appeal 
court lias refused to do so, 21 C W N 749= 

38 r c 467. 

— S. 52 — Does not entitle a mortgagee 
of a non-transferable holding to make a 
denosit under this section. A I E 1929 Cal 
572=2>4 .0 W X ai=Ind. Riil. 1930 Cal 335= 

123 I C 447. 


BENGAL LANDLORD AND TENANT PRO. 

ACT Vill OF 1869 

Conflicting claims to be doterndnod. A 
mere qtiestion as to the amount payable is 
non ai>pcalab}e Bee 153 of H. T. Act jdlows 
a3>peai only when there is a ilecisiou 
on a question of amount of rent suniually 
jmyable but there is no ]>ro\dsion inidcr 
s. 102 30 I C 277. 

— B 102 — There is no second appe;i.l 
in a claim of rent belo-w 100 ;nid pi 
which there ai’c no question arising I'c.r 
decision. The term ‘ J3ist Judge iuciudes 
an additional Dist Judge, 49 I C 519, 
BENGAL LAND REDEMPTION AND FORECl 0- 
SURE REGULATION 17 OF 1806 

Bee Eegaiation — (2) Bengal Eegula- 
tions, Reg. J7 of 1806 

BENGAL LAND REGISTRATION ACT ( VII OF 

1876 ) 

— The only Managers whose names 
can be entered in Eegister D are Managers 
as defined in the Aet i. e. Managers 
appointed by Collectors, Court of Wards, 
Civil or Criminal (Nmrts or Vfanagers of 
minors or idots or who or trustees or 
executors, liid Eul (1931) Cal G30=53 (5 
L J 524=133 I C 102 

— A persons mime can get on tla^ 
register only when he proves notice to 
have l>een sxu’ved on all parties affected. 

126 ! C 769 

—A proprietor is not bound lo re- 
gister himself under the Act. 85 I C 747= 

1926 C 420 

— Registration of name — Evidence of 
possession, see 21 C L J 253=20 C W X’ 51 

=27 I C 465 

— Relationship of landlord and tcniant. 

9 C 517=12 C L R !4i 

Bee Also 10 I C 361 


— B. 52 — In executing of- decree for 
rent a laud lord propose^ to eject a tenant 
• J’ a non- transferable holding under Sec. 52 
Bengal Act. To avoid the ejectment a third 
por.son II tra,nsrfu*ee from the tenant made 
a de}K>sit in the court. It was held that 
she sieposit was righilv niadti. 2‘) C W N 

132=49 I C 766. 

— B 53 — A. lessee holding over after 
the term has expired can be ejected with- 
notic*^ uides.s the landlord has 
consented to the holding over. 24 r E .T 30 

=37 I e 201. 

— B, 59, tU, G5 — In Bhyiliet Dist, a non 
1 ransferable luvlding can not; be sold either 
liy way of execution of a decree of 
co-sharer of his part or !>y way of a 
d*H‘ree of whole rent. 22 C W X 5G3=45 

I C 762 

--B GG-Bec castes under B. 59. 

-Under sec 102— The right of ai>pe.al 
under Bee 1^2 is given only when questioms 
of enirancy or varyiJig the rent title or 


— Ss. 3, 78 — Zaiuiudar with whom 
chakraii lands are settled not i>oiug ;i, 
proprietor '' B. 78 does not bar a, suit 
)>i*ought by a Znmindar siiiqdy on the 
ground that the section can not be rightly 
applied to jjeualise a i>UV. for failure to do 
what it is ini})ossible for him to })errorm. 

19 C L J 23G=20 I C 25<s=18 C W N 
— 4 — Registers kept nndor — Bnr]>ose 
of. is to show revenue paying and reveniie- 
free lands separateiv. 59 (' ^>29=1 E 193,2 
C 421 = 13,8 J C 157=3G C W X 2 15= A 1 R 

1952 C 446 

— B. 4— Ambiguous entries ^ in the 
<‘'euevai register arc not (.‘.oii elusive. 32 <J 
W X G5iM8 C Ti J 1=55 Al L J 5G=30 Bom 
L E 1343=28 L W 807=109 I C 392=A I R 

192$ F C 130 
— S. W Ig) (ii)— Registration is not 
invalidated merely by failure to meutioi.} 
name of each mouyA. AIR t930 P 0 83 
=34 C W XT 285=58 M L *T 218=51 C B *1 
lG'>=Iud Eul (1930) F C 50=32 Bom L R, • 
51H}=3i li W 561 (F C)=I21 I C 514 
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LAND REGISTRATION ACT 

( VII OF tS76 ) (Conkl,) 

-rS. :>8^:-Bur in s. applies inspite 
of previous amicable payment of. rent by j 
imiant or tliat ieiiant was brought ofi buMl | 
bv plff. 20 0 .1 J 90=41 I C 477 | 

— Ss. 42, 52 and 55-— Where two appli- | 
oatiis claim assumption of charge of endow* j 
meut, Coliectoi'' must order the name of | 
that pari.v in whoso favour he finds poss* | 
ossion to be recorded. P L T 405=1 Pat : 

GK=r, 5 1 C 105= A I R P>22 P 315 j 
42, 53, 88 and IPGS 19:i-Bules | 
passed l)y the Ke venue Board under Sec. 88 i 
in cascvs where they_ refer to procedure as i 
to jn’csentation, admission and verification | 
<d an application have the force of law. A j 
]>erson asking for land Rcgistratiofi is bound i 
to make a true declaration upon the suh- ; 
iuct matter; and a false declaration is j 
deemed to be offence under s. 193 I P I 
=11 I C 595=38 C 368 
44— The term ‘Estate’ does not 
include revenue free lands 42 I C 585 

— Ss. 51 and 72— Civil Court lias no 
power to amend or alter an entry liy 
Collector in pursuance of its order as to 
possession. 4 P L T 718=1 P L R. 370=74 
I C 474=A I R 1924 Pat 134 
— Ss. 52 and 42— -Claims to possession 
of a gift by two rival persons should be 
decided bv Collector and not referred to 
Civil Court. AIR 1922 P 315=1 Pat 58=3 
P L T 405=65 I C 135 
— S. 55 — Where quewStion of possession 
is Uot satisfactorily Collector can 

decide it summarily or refer parties to 
AJivil Court. AIR 1922 Pat 315=1 Pat <;8=3 
P L T 405=65 I C 135 
— Ss. 60 and 78—Only registered 
owner and not unregistered owner can 
claim rent from the tenant. 8‘> I 0 855= 
AIR 1925 C U73 
— S. 52— IN’either appeal nor revision 
lies from order of Civil Court. AIR 1924 
Paf 134=4 P L T 718=1 P L 


BENGAL LAND REGISTRATION ACT 

{ VII §F 1871 ) 

R 1929 Pat 22=9F L T 551=8 Pat 95=1 nd 
Rid (}929) fat 193=115 I C 125 
S 70 — Proprietors’ Habiliy fur entire 
(lovt. revenue for whole )imhal is juu. aff 
ected hv opening of separate account. A I 
R 1929'Pat. 22=9 P L T’ 5*5, i=K P;d 9.",» Ivm 
Eld (1929) J^•d. 193=115 I C 225 
8 52 — Proprietor's failure to appear 
on notice under S. 70 is not governed bv 
8 72. A J R 1929 Pat 22=9 P L 1' 5a:i=H Pat 
95=1 ihI Rul n929lP:it I93=H5 t C 225 
8s 72 and 74- -(A)Wlnni shar ‘n do not 
corn^s}.>ond with charactm* mnl (extent of in- 
terert in estate than alone Ks. 72 ar,d 74 
(A) are aj>plmai*le. A I U 1929 Pat 22=9 P 
B T 551=8 Pat 95=1,, d Ptul (1929j f*ai 193 

= H5 I C 225' 
— S. 74— No reftu’etice b* <;ivii i\nn\ 
(jaj, be made tinlfiss obit'ction to applica 
tioM under s. 70 for separiite account 
raised. A I R 1929 Pat 22=9 P L 1’ 55*l 
=8 Pat 95=Ind Rul (l.92tt) Pai 193=115 I C 225 
— S. 78— Person whose name fiot 

registered under Act — Ibmt suit by that 
person for— Decree conditional u},i>n hav- 
ing his name registered }>rior liv his exceu* 
ting the decree— Right of. 

Such a -person is not entitied to a. 
decree conditional ujvui haviiig his name 
registered under the Land Regisiratioti Xvi, 

; 1875, prior to liLs executing the dweree. 

Per Wort, J. — Nou-r(\gistr:.itloi. of the 
person’s name is ;i. Ijur to his <,’uuse of aetiom 
Per Jwala Prasad. J — Sue], a x»crson 
is entitled to bring a suit but nr, deen*.* 
for rent can be pas-^ed without I’egisti^atiofi 
of his name. 11 P 3n=i2 P 1. T 5,93=1:14 I 
C 524=A I R 1931 I* 417=A I R 1932 l> I5> 


— S. 68— Where a tenure has l^eeu trans- i 
ferred even though the. transferee s name 
is not registered a person who deposits 
arrears of Eeveirae accruing after the date 
of transfer cannot recover the same under 
s. 9 of the Act XI of 1859 or under s. 59, 
Contract Act, from the transferor but only 
from the transferee. A transferee becomes 
liable for the discharge of any duties and 
obligations of the proprietors of the estate 
from the date on which be shonk! have 
applied for registration. 35 C W N 1136 
— B. 70— Objection to separate account 
must be made before collector. AIR 1920 
Bit 22=9 P L T 561=8 Pat 95=Ind Rul (1929) 
Pat 193=115 I C 2.25 

; S 70-rQuestion of title is not raised? 
the question as to separate account. A I 


— S. 78 — Where the* piainti:tl'^?5 
has not been registered m, decree for reni 
can be iiassed, A decree on eoiuRticni of 
jy <rf V . plaintiff getting his name registered i^cdorv: 

R 370 Civr 1 execution cannot be passed. A I R, 1931 
74 I C 474 I Fat 417=12 P L T 593=Ind Rul (19:11) Pat 

4ri.by4 f c;624 . 

■ — B. 78— The tei.aire of Sukuls in ' 
Khas nielirl is not a Ik- venue free or a 
Roveniio paying land and s. 78 of the Act 
cannot apply to the case. 35^ ^C . W , N A48 , ' 
— 8. 78 — Although landlord's njtme is 
not recorde(l in Collector's record a rent- 
decree in' bis favour against his tenant car; 
-be passed A I R 1929 Fat 357=8 Fat 375 
=Ind Rul (1920) Fat 557=118 I C 133 
— B. 78— A proprietor’s or naortgagec5s 
, title- as^ such, is not lost by Ms inability 
: to:* obtain- a rent-dberee by reason of hm 
: ifaalie.- liot having been entered in Collector h 
! register. .AIR' 1929 Fat 357=8 Fat B75 
y^,=Ind Rul (1929) Fat 5.57=118 I C 733 
78— Where unregistered mort* 
gagee whose rent suit is dismissed under 
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BENGAL. LAND EEGiSTBATION ACT 

( VII OF 1876 ) (Cotitcl) 


BENGAL LAND REGISTRATION ACT 

( Vn OF 1876 ) (ConfcL) 


s. 78, | 4 'ets his name .registered during the 
Peiideiiey of second appeal, he can obtain 
a decree even as to rent bsu’red at the date 
of registraUon but not r.t date of the suit. 
1||| I C JGDrl) p L T 3r)7rA I li 1928 Pat 

410=7 Pat 690 
— 8. 78-— AYhere a co- sharer whose 
inierest hi respect of one estate partially 
regihtered in the Collectorate, realises rent 
3 proportion ale to his entire estate for more 
th’iin 30 yeju’s without any objection, he is 
esi titled to recover the same as correct 
rent as iietween him and the payer Land 
in 3 )ossession of tenants comirrised in a 
number of estates is not governed by s. 78. 

A 1 E 1028 0 115=4G C L J 584=107 i C 91 

— S. 78 — Assignee of rent from un- 
registered owner is entitled to sue. AIR 
1025 C 1175=42 C L J 134=90 I C 561 
— B. 78-— An unregistered owner cannot 
obtain rent from the tenant. Ss. 78 and 60 
are complimentary. AIR 1925 Cal 1173 

=86 I C 865 

— 8. 78— Assignee from unregistered 
pro 3 >rietors is not governed by s. 78, A I 
R 1924 Cal 124=27 C W N 888=78 I C 7 
— S. 78— A3')33lies only to revenue free 
estates already entered in general Register. 

A I R 1925 Pat 564=6 P L^T 780=86 I C559 
— S. 78— Does not make it necessary 
for assignee from registered proprietor to 
get his name registered. AIR 1921 Pat 
46=6 P L J 109=2 P L T 370=60 I C 390 
— S. 78 and 81 — Ijardar from one co- 
sharer is entitled to entire rent. A I-R 
1921 Cal 145=48 C 1078=64 I C 58 
— S- 78— The bar prescribed under 
s. 78 that the registration is of primary 
im 3 >ortance before bringing a suit for rent, 
is applicable even when there is amicable I 
3 >ayment of rent by the tenant x)reviously j 
to the suit or that the tenant was brought 
on land by the pllf. 26 C L J 90=41 

! C 477 

— S. 78— There is no provision in the 
Act for registration of a mortgagee of a 
revenue free x>i‘op^rty. Henee sec, 78 does 
!H)t oi>orate as a bar to a rent decree being 
<4)taiued by the mortgagee. 42 ! C 585 
— S. 78 — Provisions of s. 78 of the 
Act are framed for protection of the 
tenant who are free to 'waive the benefits. 
If once he ^vaives the benefit he cannot 
resile from the x)osition he has taken by 
lils own choice. But the .section has no 
application w'ith regard to assignee of a 
registered 3 >roprietor; but he ought to get 
Ids name registered during the trial. 30 G 
"L J 48=53 I G 49 
— 8, 78— Where a suit was dismissed 
xm iiie ground of non -product ion . of a 
mccemim certificatci, it w'as held that a 

ll. 41. (\) ^1/3 


certificate may be filed in^ the ap| elhite 
Court by paying costs of [mevious }»ro- 
ceeding. The derm Zurpeshgidars’ is a 
vagone one, 'whei'e no interest is chargable 
on the base at its inception butacirtain 
jmemiuin is required, it is termed a lease 
with premium & not a usufructuary mort- 
gage. 28 I C 383 

— S. 78, 81 — Non registration of pltf’s 
name in the Collectorates under Bengal 
Registration Act does not override a. 
wiitten Kabuliyat the favour of the plff. 
and hence the suit can be maintained if 
the contract be submission at the time, 18 

I C 593 

— S. 78, 81— Non-registration of a pro- 
Xmietor’s name uncler^ s. 78 does not prevent 
his recovering rent if there is a contract 
under sec. hL betw'een the parties or their 
representatives. 24 I C 866- 

— S. 78 & 81— A transferee of usu-- 
fructuary mortgage from a i>roprietor wbe^- 
had granted previously a ‘ patni lease ’ to- 
the Deft, tenant can claim rent in excess, 
of the share for which he had registered 
his name under sec. 78 & 81 as there were' 
no written agreements between him & the 
tenants. 27 C L J 474=43 I C 726 

— S 78 — Non-registration is not ^ a 
disqualification which \vouid^ deprive hint 
of a cause of action. It is merely an 
impediment against his riglR to^ recover 
rent by a decree until the provisions of s. 
78 are' complied with. 52 I C 267 (Pat) 

— S, 81— Ijardar is a mere lessee and 
not a proprietor and as' such he is not 
governed by S. 81. AIR 1924 Cal 124=27 
C W N 888=78 I C 7. 


— S. 81— When one of the plaintiffs is 
a vendee of one of the parties to the 
contract S. 81 applies. A I B 1921 Cal 303 
=34 0 L J 119=65 I C 839. 

SI — Lessee from one co sharer 
can sue for rent. AIR 1921 Cal, 145=48 G. 

1078=64 I C 58. 

— S. 81— Contract refers to contract 


between proprietor claiming rent and persem 
bound to pay him rent. 27 C L J 474 
, ; ' =43 1 C 726. 

BENGAL LAND REVENUE ASSESSMENT 

REGULATION I OF !80l 
See Regulations — (2) Bengal Regula- 
tions-Reg. 1 of 1801 
BENGAL LAND REVENUE ASSESSMENT 

regulation 2 OF ISlf' 
—See Regulation— (2) Bengal Regula- 
tions — Reg. 2 of 1819 
BENGAL LAND REVENUE ASSESSMENT 

REGULATIDN^^ OF 182^ 
—See Regulations-(2) Bengal Begula- 
tious-Reg. S of 1828 
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BENGAL LAND REVENUE RESUMPTION ACT. i 

(VII OF 1862) 

(S 1, Eep Act XII of 1878; ss i!, 4, rep 
Act XVI of 1874 Rep (in Assaun except 
the Lnshai Hills). Reg I of ISSC.; Ooclnrea 
in force in the Sonthal Pargaiins, Reg 111 
<)f 1872, s. 3, as amended by Reg HI of 
1899 s, 3.) 

BENGAL LAND KEVENUF: SALES ACT 

(XII OF 1841) 

—SsiUo 35, Eep. Act 1 of 1845; B. 1, 
Uep Act XIT of 1870; s 2. Eoxi in pt, Act 
XVI of 1874: Eep (in Agra, except ccrtam 
4 ireas), Act IX of 1873; (in Central 
Pro Vinces and the Bam])alpm* District), Act 
XYin of 1881; (in Assam, except the 
Lushai Hills), Eeg I of 1886; s 2, Declared 
in force-throughout Bengal (excei)t tlie 
Sambalpur District) and Eastern .Bengal, 
-except as regards the Scheduled Districts, 
Act XY oil 1874, s 6; in the Sonthal 
Parganas. Eeg III of 1872, s 3, as amended 
by Reg HI of 1899, s 3. 

BENGAL LAND REVENUE SALES ACT (XI OF 1859) 

Bengal Tenancy Act of 1885— Not 
.in pnrimateria. 

The differences between the two Acts 
: 5 ire considerable. (Sir George Lowinles) 
Turner Aloirisoii & Co. Ltd. v Alonmohan : 
’‘Ohowdhury ( 1931) 59 C 728 (734)=62 M L J 
.86=36 0 W ■ N 20= A I E 1931 P C 314=58 
I A 440=135 I C 705=54 C L J 462=£ E 1932 

P C 45 (P C) 

—Sale under— Irregular— Illegal or— • 
Idol— Estate belonging to— Sale of— She- 
. baits described in papers as proprietors in 
' ' casc of— Irregularity merely is (Alukcrji 
and Ouha, JJ) Sree Sree Radhagobinda 
Deb Thaknr v Girijaprasanna Mukherii. 
6(1931) 59 C 1B(> (195)=35 C W N 012=lil6 
T C 129=1 E 1932 C 177= A I R 1932 G 153 
=A L R 1932 C 531. 

— Sale under “Malguzari and iharnnlari 
lands-Single sale in respect of l.>oth— 
Validity of. 

Where it appeared that, aitliougli in 
the collectorate ledgers separate accounts 
were kept of the revenue for malguzari 
lands, aud for demands for thanadari lands, 
the thaiiadari lands, had been {uualgamrited 
with the malguzari lands of the uialial and 
"they together formed one estate as defineil 
in S. 1 of Act VII of 1863 aiid tint the 
.demands on the two heads had been 
amalgamated to form a total demand for 
the estate, held that one sale for arrears 
due on account of revenue for malguzari 

lands, and on account of demands for 
tlnuadari lands, was not invalid. { Mukerji 
:aad Guha JJ ) Sree Sree Radhagobinda 
■Deb Thakur V. Girijaprasanna Mukherii 
.(19311, 50 C 186 (194)=35 C W N 912=1,4 
C 129=A I R 1932 C 153=1 E 1932 G 177 
=A L R 1932 C 531. 




LAND REVENUE SALES ACT 

( XI m IS59 ; iCoM,) 

A tahikdar who wanted to deposit/ 
revenue and jirevcMit sale, cun subsofjumjtly 
purchase the properly from ih<i innvhiisrr 
at the revenue sale. A I E 11*30 (h,l 
33 GWN 930=51 0 L 4 320=57 G 434 r 
Ind Eui (19:10) Gal 41^7=124 I C Dm. 

Civil Court alone can ontmiain suit 
raising (pie.siion of title. Givil G<uirt cjoi 
detennine rights of parties where jn’o- 
ceedings })efore Golleetor are withmn 
pirisdiction. A f R 1irj9 p;.,i :i2rS' f>ai 05= 

9 P L T 661 = I rid Eul { 1929 } PtO O.tknS 

1C 225. 

If the Act is silent on ihi* p<»iut nf 
payment of land revenue, general h*.w of 
tipX^ropriation will apply, A i B 192-8 <td 
68=55 G 624=47 G h d 12=32 G W N ; tv.s 

= 105 i C 1,1 

Alisdescriptiou of estate In Regisierd 
kept by Golleetor does not render the snh), 
void if notilicaiion describing it {Correct ly 
was issued. A I E 1926 Pat 549=7 P L ’0 
747=(192tlj Pat :WdzH I C 897. 

Exact Compliance with the reqiiir.;- 
ments of the Act is not needed as it i*. 
a stringent enactment to realise a!*rtm'> of 
revenue. A I E 1926 Cal 866=53 C 886)= 12, 

C L J 468=30 C W X 618=95 I C 353. 

Xotification nee<l not mentioft the 
name of all the propriety’s, A I E 
Pat 549=7 P L T 747=( 1926) ) I^at limm 
.. ■■■■■■ ■ ^ 'I C MIL 

Auction purchaser at Eevenin- suhr- 
can recover mesne i>rof its from tenants 91 

* . x.-r . * C4I4(eO 

Act XI. of 18o9 d(xss not deni with 
small holdings. A 1 E 1926 Gal 97=5’-' G 

862=90 i(H9L 

Eent paid utider )>revuiiing ]traetiee 
a year later than, the date shawu in kabulintt, 
as due date for payment of I’eni ' is 
: considered to be duly paid. A 1 U pr>5 
Gal 1148=42 CL J 69=90 I c'4ft. 

; ^ In the sale under the Act; (h-owtt's 
i interest is sold and as such iiossession jun^n 
; be surrendered to the })urchaser by tin* 
person in adver.se possession. A f R liG;; 

; ' 82=36 C L J 472=77 I fui. 

.. Govt, on resumption of Howra fmiu 
hawdadar eannot sell the kar.sha for 
: of rent, A I R 1923 Gal 7l4=‘>7 <* w‘ N 

! If the^ arrears are for ilm current or 
; next preceeing ye,ar, notice to the proprietors 
' need not be served. 74 I £ gg| 

Only the jiiterest of the Crown wibicct 
to the payment of Hovt. !is.se8smeiit i,; 
sold at a s/ale under the Act. A I it!.*. 

Cal 687.34 C L J 141=65 I C sh 

BENG. LAND REV. SALES ACT ( XI OP ,859 j 

—Appropriation of payment t. 
particular Kist oiid acceptance and aeknow. 
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LAND REVENUE SALES ACT 

( XI OF 1859 ) {Coniil) 

Lidgmeat of Treasury otticer — Subsequent 
jii^propriatio!! by Treasury Officer to earlier 
iuHti — Hale — Suit to set askle— Contract 


131 ^ 

n 



1148=38 I A 
80 (P C) 

—A Collector lias not an innate 
janver to sell. It is restricted to a sale of 
revenue unit in its entirety. He is not empow- 
ered to dismember that unit, from entire 
estate for purposes of realisation of 
arrears. A mere misdescription does not 
, at feet a sr.le although it may be a valid 
ground for UTeguiarity, IG C* L J 524=17 
C lY K 844=IM C 41. 

— B. 2 — Arrear of revenue within 
meiuiing of— Evidence jis to — Ooliectortite 
l:)Ooks— Entries in-Correctness of-Fresump- 
tion as to under. B. 114 His (e) and (f) of 
Evidence Act — Value of entries. 

The books of the collectorate showed 
the estate in arrears and the relevant 
entries therein may be presumed to be 
<)orrect under S. 114 Ills (e) & (f) of the ! 
Evidence Act and such books must be | 
examined in order to arrive at a finding ; 
as to whether there were arrears or not i 
(Mukerjl and Guha JJ) Sree Sree Radhago- ! 
binda Deb Thakur v. Girjaprasanna ' 
Slukhcrji. (1031) 59 C 1SG=35 C W N 9T2= I 
I C 129=1 R 1932 C 177= A I R 1932 i 
C 153=A L R 1932 C 531 I 
— S 2-- Share of estate in respect of | 
wbicli separate account opened— Revenue ' 
due in respect of — Arrear if, after appro* ; 
X>riation by Collector to its satisfaction i 
money deposited with him in terms of | 
fs. 15 ‘'of Act. i 

Quaere — ^lYh9ther in a question with ' 
this Collector, revenue due in respect of a 
share of an estate for which a separate ; 
account had been opened could be said to 
reiuaiii unpaid after the Collector had i 
.^ippropriated in satisfactioii of it })art of 
llie moneys deposited with him in terms ' 
i)f. S. 15 of the Act ( Lord Thankerton ) 
Krishnachandra Bhoiimik v", Pabna Dhana- 
bh-r,lar Co. Ltd ( 1931 ) 59 I A G8=59 C 
1034=r>2 M L J 421=55 C L J' 62=3G 0 W 
Ts 277=1 R 1932 P C 10G=13G I C 410=35 L 
W <S42=A I H 1932 P C ()1=A L R 1032 P 

C 175 (P C) 
2--Act VII of I8G8-N0 change 
of the contract of parties and statutory 
provisitm a|)piu‘ablc thereto is possible 
by reason of general regard or administra- 
tive rules which Iiavc no sanction of 
. Indiati statute The clauses of Act XI 
1859 and prosivions of Sec. 2 of Bengal 
Act VII !SG8 are framed upon an . under- 
titanding that they are to be applicable to 
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the sale of estates which are in arrear of 
dues. 23 M L J 20G=12 M L T 3h 5=(1912> 
M W X 1005=14 Bom L H 10(>3=t0 A L d 
452=10 C L J 020=10 C W X 842=39 C m 
=10 I C 821=39 I A 177 (P C> 

— S. 2— It is at the will of xmrehaser 
at a Revenue sale to poicl incumbrances 
and under tenures. It is not necessary for 
the purpose of avoiding to give notice.. 
Suffice if a suit is brought by him during, 
limitation period. Wlien such a suit is insti* 
tilted, the encumbrance or tenure must be 
regarded as annulled from its very date. 
The i)ossession prior to such a suit is^ imt 
wrongful and the }>urchaser is not entitled, 
to claim l>y way of damages for use any sum 
in excess ofjwhat actually represents the rent- 
payable by the teniire-holder. 17 C W N 

984=19 1 0 974- 

— S. 2 — An injunction to deft for 
ivithlioldiug a certificate of sale affect ed. 
through fraud can not be granted by the- 
Court under B. 28 of Revenue sale Act as 
no such case has been agitated under s. 33 = 
of Sale Law. 19 I C 579, 

— S. 2— -An error in description and. 
number of taluka in revenue money order 
does not render it liable to sale. It it has- 
taken place, it can be set aside 42 I C 50'> 
2 -—A Revenue Sale procured by 
fraud is but a private alienation and the 
purchaser with notice should be made to 
recoiievv that property rightful owners. 
Allegation of fraud must be clearly proved. 
On "failure to xwve one l^d 
another cannot be set up. 24 Gal W ^ 

=55 I 0 089=30 C L J 473' 

S. 2 — On the failure of an owner 

: to pay the Govt, assessment his estate or 
i interest in the land is forefeited and tlut 
: purchaser at the sale purchases^ not the 
interest of defaulting owner but of the crowu 
subject to Govt assessment and against a. 
person who claims title by adverse posse- 
ssion, the time limited under Limitation 

Act commences to run from the date of sale. 

Where certain lauds were settled alous 

with a person olhav than the Zatniuda- 

audei e 4'- n of 1819 by the Govt, the 

onus of proving that land within the ambu^ 

, of Zamindari against the Zamindar did- not 

lie on the person who claim it as such in 

’ the sense that on the failure to discharge 

' it the land must be taken to remain imd 

\^p‘ ve‘it‘=^d in the Zamindar. lb M L i 290 

; LVe WN 1281=27 ML J 365=1 LW 807= 

f19141 M W M 757=1() Bom L R 92.5=20 (. 
(1914) M * X ^ J I ^ 

— S. 2,3,6,7,33, and 58— The question 
whether an instalment of payment re- 
maining unpaid constitutes an arrear of 
revenue within the meaning of S, of the 
Act is a question of law and can not be 
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decided by the statement of a witness that 
it was an avrear of revenue within the : 
meaning of the Act. The purchase of the : 
•estate made by Collector is in contraventions 
of the provisions of s. 5Bof the Act and cannot , 
confer a legal title on the Govt, under the 
]nirchase Hcjuce a proprietor can recover the 
rent by the civil suit even though in the. 
ground of appeal niiicli an _ objection to 
rlie sale was not specified. ^ Whether , 
non service of notice under s. 7 is not a ; 
material irregularity in the conduct of the ■ 
side so us to in invalidate the salc^ is a , 
question open to solution, ^ A notice signed 
by the Deputy Collector for the^ collector , 
is presumed to be a proper notice under , 
s. 6, 7, of the Act 41 I C 4S8 : 

— Ss. 2 and 3— suit for setting aside 
revenue sale — jurisdiction of Collector to 
sell— kistbandi’ dates are different from . 
the ‘latest dates of payment’ — use^ of word 
■*kist’ in the Act and in the Tauzi Manual 
— default of payment of latest date-Collec- 
tor has jurisdiction to sell after that date. ; 

ALR 1933 P 239 

■— S, 2 and 3— Bevenue-Arrear of- 
Payment of-Last date for-Last date fixed 
by Board of Revenue under S. 3 if- 
“i^oush talab”. 

It is contented that, as the sale was 
for recovery of revenue due up to the 
Poush (i. e. December-January) talab 
‘(demand the amount, though unpaid, was 
• not an r.rrear of revenue within the mean- 
'iug of B. 2 of Act XI of 1859 until the 1st i 
February and for payment of such arrears I 
the last date fixed by the Board of Revenue 1 
under S. 3 ot the Act was the 28th March ! 
and consequently there were no arrears on : 
:27th March, the date fixed for the sale. ' 
The papers of the collectorate distinctly : 
■show the 12th January, as the last day for ; 
the payment of the revenue, which can be ' 
nothing else than the last date contemplat- 
ed by >S. 3 of the Act and is not the date 
■of the instalments, according to the settle- 
ment and kistibandi of the mahai, as con- 
templated in S, 2 of the Act. The expres- 
'sion ‘‘Poush talab” is no doubt used in the 
documents It should, however, be borne 
in mind that, since the proprietor is quite 
■safe, so long as he pays the revenue by the 
last date for payment fixed under S. 3 of 
the Act, the earlier date, on which it was 
■payable under the settlement and kistibandi 
-of the mahai, lost in course of time all its 
importance and was lost sight of in practice 
-and the last date fixed for payment under 
S. 3 became all important. The expression 
“Poushtalab,” used in the documents, is' 
not the instalment for Poush according to 
the settlement and kistibandi of the mahai 
but the instalment for which the last date 


m 

Yt 
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of payment, jih fixed umler R. (»!“ tlie Art 
falls in lN>ash, and is lonscly used nman 
the instalment payable by llie i2th January 
as so fixed. (Mnkorji and Giilia, »IJ) Sreu 
Radhagobinda Dei) I'bakur v. (Jirijaprasanua 
Mukherji ( 1931 ). 59 (’ \m =::55 i) W 
N 012=13(1 1 G 129=1 E.1932 C 177= A 1 R 
1932 C 153=A L R 1932 C 531 
■ ■ — Bs 2, 3 — Arrears— Where a.rrears 

were payable on 12th January a.nd t-ytaie 
■was rold on 28th Mar<‘h tlie next day for 
payment of arrears: Held sale was not inva- 
lid. ■ ... 35 C W N 912 

— Ss. 2, 3— HfVeime Sale— Dale fixi.tl 
for payment of arrears— Sale befoit- tiatr 
— Valiaity — A sale for aiTASirs ef flevenm* 
before the date fixeal bu’ paumuit nf arreais 
is invalid SarasWaii Bahuria. v. Suraim-rayan 
Chaudhiiri. A 1 R 19:11 V C 57=:;5 G W N 
444=r)0M L J :ir>(b( 19.11 ) M W X AiOrlhd 
Rul (1931) P C 84=53 C h J :ib7=l2 P L T 
:157=10 Fat 496=130 ! C 676 (l>. C) 

— As kist of 28 th March hee.omes 
arrears on ist April, sale for arrears eauuut. 
be held before 7th June. A I H 1931 G 57= 
fiU M L J 350=35 C W X 444=5:i G i. J 
307=ludRul (1931) P C 84=130 I C 676 
— No sale for arrears can be hel«l uu ' 
til the period fixed for payment ut arrears 
has expired. A I R 1925 Pat 75ncj1 p L T 
738=3 P L R 2 : 17=88 I C 485 
— Three dates determine liabtliiv of 
estate to sale. A I E 1926 Pat 549=7 V L T 
747={1926) Pat 36,2=96 I C 807 
I — In absence of original Kisti,andi, 

' Kist dates are those tlnit arc fixed under 
j S. a A I R 1926 Pat 549=7 P h T 747=(192i; 
i ■ Pat 362=96 I C 801 

i — Sale is not rendex'ed void for want 
, of jurisdiction by misdescription of tlie 
, estate. Dates of revenue kists a'-cordinu” 

1 to original settlement and kistbandi must 
! be given by the party impugning the reve- 
■' nue sale. A I ll 1924 Fat. 537=5 P L 1’ 47:k 
I (1924) Pat. 142=77 I C 851 

i — The contract of parties detm'iulnes 

I the due date for paying Revenue; sale Im- 
! fore that date is nltm 26 G W X 

I 140= A I R 1921 C 449=68 i C 491 

; — B 2, 3, ‘25, 26-Under B. 25 When 

' there is a mistake in procedure the eoaimi 
ssioner can only act. The power goes beyoud 
proper procedure. A revenue sale cafi fie 
setaside when there are no arrears on the 
estate on the date of the kist. In consi- 
dering the total arrears, ..arrears on separate ■: 
portions are to be taken on account. 5 Ihit 
- L J 66=(1920) Pat H C 1=52 i C 990 
3— Sale under Act— Liability for 
— Conditions. 

Before an estate becomes liable bv 
sale under the Act there must be (Ij tho 
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wlioie or;i poi'iioii of a kist or instalment 
unpaid, ("i) ihe conversion of such unpaid 
amount into an arreai* on the first of the 

following month and (:|) the passing of 
ilie latest date of payment of such arrears, 

;is fixed under S. 3 and the official notice 
oMhe Board of Eeveniie (Lord Thanker- , 
ton) Krislnuichandra Bhoumik v. Pabna I 
'Dhanal.shiindar Co. Ltd, (1931) 59 I A 68 . 
roM C 1034 (103H)=(’r2 M L J 421=55 C L J 
rr>=3‘; C W N 277=136 I C 410=35 L W 842 | 
=1 K 1932 P C 106= A I R 1932 P C 61 : 

= A L R 1932 P C 175 (P C). ; 

A-S. :l— ‘Arrears’— (i) Question whe- j 
1 Her an cars exist is not one of form but ! 
uf substance, a legal position to be inferred | 
from all the circumstances not a fact to be | 
determined on the Collector’s register | 
alone, (ii) Liability to be sold arises not 1 
on the estate being in arrears but on | 
arrears remaining unpaid on the latest date | 
fixed. 12 P L T 401=10 Pat 757=Ind Rul | 
(1931) Pat 437=U4 I G 149 i 
— Ss. 3, 5 — Sale after iraymeiit of 
arrears — Legality — Where 7th dune kist 
was paid two days late but kist payable on 
2Bth September was paid in due time and 
the Collector issued a notice under s. 5 
showing 28tli September as the date for 
jiayment and sold the estate in January 
for arrears. Held, that as the Collector 
had fixed the 28th September under s. 5 
!uid as there were no arrears on that date 
the sale was ultra -rim. 10 P L T 401= 
10 Pat 757=Ind Rul (1931) Pat 437; 134 

I C 149 

—Tenant taking over existing tena- , 
ncy by executing kabnliyat afterwards, j 
should pay revenue on the date fixed by ’ 
tenancy, ‘A I R 1922 P C 405=32 M L T 
115=50 G 243=27 C W K 749=37 C L J 561 
=50 L A 247=44 M L J 388 (P C)=74 

I C 609 

— S. 3— Act VII of 1868— Effect of 
Bo;u'<Ts Notification of 6tli October 1871 
issued under section 3 of Act XI of 1859 is 
that no holding can be sold till after the 
28th Jime next after the first day of the 
month in which the revenue or rent should 
have lieen paid. Premature sale is invalid. 
A ] R 1921 Cal 449=26 C W N 140=68 

I € 491 

— S. 5 — Construction — Sections 3 and 
. 5 must be read together. Section 5 is an 
exception to s. 3 and has the effect of 
fixing smother dsite than that fixed under 
s. 3. 12 P L T 401=10 Pat 757=Ind Rul 
(1931) Fat 437=134 ! C 149 
— When mortgage has been found to 
1)6 a good one by judicial decision , notice 
. under s. 5 is expedient. A IB 1928 Cal 
722=Ind Rul (1929) Cal 536=117 I C 552 
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—Notice should not be issued com- 
bined under s, 5 and 6. A I R 19ib Cal 
8G6=53 C 880=43 C L J 408=00 3N Ol 0 

— S 5, 0, 8, 11, 13. 14, 33-A defect 
in specification of property^ to be sold is a 
material circumstance wh-ch reiidei s the 
sale invalid. 

In the interpretate of a Civil 
sale the dominant consideration is the 
nature of the <suit. In interpreting a 
statutory sale the dominant eonside3:aiion is 

,1.. .< rWwS) i C It 

5 0, 1.3 — The provisions of sec. 

5 0 of Act XI 1859 which declare notifi- 
cation of sales specifying their properties 
and due publication in acoordanoo with llio 
law, are strongest eiiaotments and serve as 
safeguards for profectiou of interest ot 
defaulters. The object of the law as well 
as Board’s. Rules requiring specification of 
properties to be sold is to enable hkeby 
purchasers among the iiublic to know e. - 

Wly what was going to be sold ,ind to 

insure thereby reasonable competitioii. l he 
nublication of the notice in Govt. Gazetta 
?s prescribed with the object of inviting 

sf-S'W w At 

mifiVM W N 559=2 Ii W 356=21 C L'J 

_S5 9, 13, 14, 37. . & 53-The words 
estate sold under the Act f or recovwy of 
arrears due on account of the same in 
^pc ^ lirve been used in contradistinction 
tinction to a sale of an estate for arrears 
i due on account of estates othm-^than t int 
! to be sold referred to Ss o and uu ot lie 

! Act. . a ' *i-r 

The benefit of exception 4 to_ feec. 34 
! must be limited only to such portions of 
■ land only as are covered by buildings, tanks 
: etc andWinotbe extended to portions on 
' 1 i/vU are no permanent works con- 

; SSei i 0 w S slito 1 0 »=ii c no 

Q K la 83_-The estate was advertised 
for sale for revenue arrears. There were 
i ‘mlbandi charges’ for which sale was to be 
Advertised also. The Plif- paid revenue 
; „rels without pulbancli charges being 
I paid. There 'wa® “o Thf Plffi had 

! S^t^iSny l^rL^r^fimthe 

i Collector for revenue payment, Iho 
Col ecto • had no authority to proceed for 
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under certificate Act are taken out of the | 
purview unless and until fresh notices are ; 
issued under s 5 and they cannot be j 
treated <as land reveime. 42 Cal 76a=10l4 , 
P C ao; 28 M L Jr 480=19 C W N 507=2 L W , 
422=29 I 0 290=42 T A 58 (P C) (on appeal : 

from. 7 I C 43») , 

— Frafluleut sale should be declared ^ 
as not bindinj^ on the dofniuded party. A 1 I 
R Cal 021=34 C W N 809=Ind Eul : 

(1931) Cal 177=129 I C 401. ‘ 
— Notice need not mention arrears. 

A I E 1925 Pat 750=3 P L E 237=3 P L T 
738=88 I C 485. , 
— Ommisslon of certain particulars in ^ 
the notice does not render the s.alc void. , 
Particulars of notice vary with facts of 
^^ach case. AIR 1026 Cal i 105=30 C W N 
1004=97 I C 885. 
^Ss6 and 7— 41 I C 458. 

— S 6, 7 — A mere fact that notices 
under Sec. 6, 7 of the Act were si^med 
neither by the collector not by any officer 
authorised to hold sale but by a Deputy 
Cloliector does not vitiate the sale, 22 C W N 
760=28 0 L J 51=46 I C 447. 
— S 33, 6— Omission to notify in 
Teriiacular Gazette of a sale of an estate 
revenue exceeding Es. 500 does not vitiate 
the sale under Sec. 33. It is only an irre- 
l^miarity due to failure to advertise in 
vernacular gazette. 46 Cal 255=35 M L J 
-644=16 A L J 915=25 M L T 80=20, C L J 
108=23 C W N 169=21 Bom L R 544=47 I 
C 905=45 I A 205 ( P C )=1918 P C 217 
On appeal from 20 I C 423 

— S. G, 33— It is not essatial Unit the 
sale notitioatiou should be published in 
Ternaoular Govt gazette wlioii the revenue 
exceeds Es, 500, It is enough if it be in 
Govt. Gazette and unless a substantial loss 
due to ommissiou in publication be proved 
the sale does not become ipso facto null 
and void. It is only an irregularity & not 
illegality. 41 Cai 276=20 I 0 423=17 

C W N 1135 

— S 6, 33“-The fact that the proclama- 
tion of sale was affixed in less than 30 
days before the date of sale does not 
render it null and void but it is simply an 
irregularity which can be remedied. i6 C , 
W N 227=40 C 281=13 I C 403 j 
— S. 7— Notice under — ^Non- service of 
Price fetched at sale — Non-service of ! 
notice has no bearing on question of and 
-cannot affect. ( Mukerji and Guha J J ) 
Wree Sree Eadhagobinda Deb Xhakur v. 
Girijaprasanna Mukherji ( 1931 ). 59 C 186 
(196-7)=35 C W N 912=136 I C 129= A I E 
1932 C 153=1 E 1932 C 177=A I R 1932 
. C 531. 

— Notice under S. 7 is only expedient 
-and not necessary A .1 E 1928 Cal 722= 


lud Eul (1929) Cal 5:-16=«l7 I C 552. 

— Notice under S. 7 need not luefiiton 
day of-payment accca’ding to settlement 
A I E 1925 Pat 750=6 P h T 7:18=3 P li 
ll 237=88 i C 485. 

— .Sale for arrears is rendered invalid 
by non-compliance with rules of notice, 
llemitter of revenue is lud bound to 
on the look out for the return of tin* 
acktiowlodgment. A 1 E 1928 Cai 68=55 
Cal 624=47 C L d 12=32 C W X :I59=10J 

I C 15. ■ 

— S. 9 — Mortgaged property — IJevcnuc 
arrear.s in res]Hu*i of falling due after 
passing of tiiial decr<*e on foot of mortgage 
and before sale of [>roperiy in exeentiort- 
Mortgagee decree-holder depositing nmler 
8. 9— -Eight acquired liy. 

S. 9 — Gives the mortgagee-dep<»sitor 
a lien in additirn to the personal remedy 
given by the section aiif4 enables him to 
add the amount of the deposit to lii.-^ 
original lien, therein' giving him in respect 
of the auiouni depositerl, priority over 
mortgages .snlsefpient to his owfi ir.orlgagv. 

The interest of the mortgagee decree - 
holder in the security directed to be sold 
is pending sale at least u.s great as that of 
a mortgagee before decree, and the fact 
of his ktving obtained a mortgage decree; 
before his claim to a lien arose is no 
sufficient reason for depriving him of such 
lieu ill respect of whatare really snb.sequent 
salvage i>ayments in the absetice of a 
statutoiw provision to that effect. The 
only effect of the iireliminary decree was 
to make the mortgaged }>r(>pert\ security 
for the judgment-debt p<-nding realisalion 
by sale as provided in the' decree ami 
pending such realisation the plaint If as a 
secured decree-holder was just as much 
interested in the i reservation of tin- 
secimty as he had been under his morigaeo 
while it subsi.sled and there Is no reas<.n 
why he should not be entitled to a iir>? 
charge in respect of the payments of 
revenue made after the pas.^ng of the 
ffnal decree, which were really in the nature 
of salvage payments on ik-half of all 
persons interested ( Sir John Wallis s 
Manohar Das Mohaiita v. Ha74irimull 09:11 ). 
59 C 46:3 ( 469-70 )=1931 A L J 8IMb3:3 H 
L E 1345=35 C W N 1040=54 C L'j 125= 
61 M L J 343=A I ll 1931 P C 226=58^^ 
I A 341=8 0 W K 893=34 h W 472=19:31. 

M W N 1173=134 I C m (PC). 

‘ , — S. 9— ‘Transfer of tenure— Name o,| 

[ki’attsferee not registered — Person paying ^ 
' arrears whether entitled to recover froiu 
transferor. See Bengal Land Eegulation 
‘ 'Act ‘Sv 68 supra. 33 C W N 1131 

— S, 9— Payment of revenue by 
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ju<>riga,i,^ec uftcr Ihial deci'ee— to 
]>rior charge. 

See Transfer of Property Act 188*2 
S. 72 jMonoliar Dus v. Hazarimull. A I B 
V,m P C 2'Ji);S 0 W N mi; m OWN 
1040: 54 C L J 1*25; ( 1981 ) A L J 800; 811 
Doni :ii 11 1845; 01 M L J 848=34 L W 
472; Ind Bui (1.0:51) Bom 293; ( 1031 ) M W 
N 1103; 134 I C 645 (P C) 
— Renieilies of mortgagee making 
deposit lunler S 9 and under T P Act, 
S. 72 arc similar A I li 1930 Cal 151=Ind 
llnl (19:50) Cal 009=3:5 C W N 1163=57 C 
298=126 1C 125. 
vS. 9 (3) and ( t) entitles a mortgagee 
to make deposit. A .1 B 1930 Cal 151=3;> 
C W N 116.3=57 C 298=Ind Bill (1930} Cal 
669=126 I C 125. 
No separate suit bj mortgagee for 
dei>osi|is maintainable as he must tack 
the ajiiount to the mortgage debt. A I B 
19:30 (XI 151=33 0 W N 1163=57 C 298= 
Xud Rul (1930) Cal 669=126 I C 125 
~~B. 9-Both under S. 9 Bengal Beveune 
i3alc ArX as well as under Contract Act, a 
suit brought by the plaintilf, who is a 
mortgagee to recover the amount paid by 
him on account of defaulting mortgagors is 
maintsdnable. Tn the case of a person who 
is net a proprietor there are three courses 
o]ien for him (1) placing him in temporary 
possession if a suit be pending for possession 
■ t *2 ) personal decree against defaulting for 
amount paid (3) He is entitled to a lien 
on the estate. 16 C L J 148=17 I C 45. 

— Question whether a share is pokhta 
or Kham is determined by the proportion 
iKitween total jama sadr and jama sadr 
assigned to the slnive iu application for 
separate accounts. A I R 1925 Pat 681=4 
Fat 1=3 P L B 66=6 P L T 713=88 I C 465. 

— Where separate account is opened 
:\]iporiionment of arrears of reveune should 
not }>e made Init Collector’s jurisdiction 
%o sell share in arrears is not affected by 
sneli apportionment. A. IE 1925 Pat 681 = 
4 Pat 1=3 F .L E 66=6 P L T 713=88 

1 C 465. 

— S. Id, II and 53- A proprietor who 
is not a reem'ded sharer within the meaning 
<*f S. 1<): nor a recorded sharer of spocilic 
portion of land within the meaning of B. D 
but who is a prt.iprietor of undivided inte- 
rest held iu common tenancy can not claim 
the beuilit of the exeeptiou to S. 53 which 
relates to sh;u‘er.s witli whom the Goliector 
has o}jened seperate accounts under secs, 
bl and 11. A (Xliector when he opens 
accounts separately ^perfoms a statutory 
duty. His act is strictly in conformity of 
provisions on the subject. Where the Collec- 
tor acts in contravention of statutory provi- 


m 

BENGAL 1.4ND REVENUE SALES ACT 

(XI OF 1859) (Cmi.^L) 
sion his act is without jurisdiction and 
cannot confer any priviledges days (treated 
by s. 53 of the act. :39 Cal :35;5=14 C L J 
552=16 C WN 817=13 I C 353 
A party can object on tJio ground of 
existence of arrears even if ho has omo 
failed to do so previously. A I R 1925 IX t 
081=4 Pat 1=3 P L B 6i;=6 P L T 7i:X 

88 i C U5 

— S. 12 — A purchaser of a .Noaba.d 
taluka at a .sale hold under provisions of 
Act XI of 1859 acquires it in iho stale in 
which it was at ihe time (jf last seiileincnr. 
and not in the stale at its first creatiott 2d 
C W N 636=32 1 C 752 
— S. 13 — Sliare of estute-SaJe of, for 
revenue arrear according to scfiarate account 
V alid i ty of - Condition s. 

To justify ihe sale of a share of an 
estate oii the ground that, according to the 
separate accounts, an arrear of revenue is 
due from it, it is necessary, under S. 13 of 
the Bengal Revenue Bales xVet XI of 1859, 
that (1) the estate must have become liable 
to sale f(.)r ai'rears of revenue, and (2) aii, 
arrear of revenue must Ije due from Iho 
share according to the separate account. 
(Lord Thankerton) Krishachaiidra Bhowniik 
V, Pabna Dhanabhandar Co., Ltd., (1931). 
59 I A 68=59 € 1034 (10:37)=r>2 M L J 421 = 
55 G L J 62=36 C W N 277=136 I C 410= 
35 L W 842=A I B 1932 P C 61=1 li 1932 
PC 106=A L R 1932 P C 175 (P C) 
— S. 1 3— Sale of an estate for wdiicli 
no arrears for kist are due is invalid. A I B 
1928 Cal 7*22=Ind Rul (1929) Gal 536=117 

I C 552 

— B 13 Requires the ^ sale only of tine 
particular separate share in arrear at tlio 
kist in question. A I B 1928 (.: 722=Ind Rul 
(1929) Cal 536= H 7 I C 552 
— S 13 After the opening ot separate 
a( 3 couuts residuary share cannot e]> sold un- 
less it is shown that at the date of opcniiig 
of separate accounts entire estate also wus 
liable A I R 1925 P 681=4 Pat 1=3 P L R 
66=6 P L T 713=88 I C 455 
No share from which separate accounts 
do not show any arrears as due can be sold 
by Collector. Extent of residuary share 
liable to be sold is determiiied by the date 
when the estate is in general an-ear A I R 
1925 P 681=4 P 1=3 P L E 66=6 P L T 713= 

88 I C 455 

— S. i:3 — In a suit contesting sale of 
residuary share, plaintiff should show con- 
tinued existence of the old accounts pro- 
duced by him. A I E 1925 Pat 681=4 Pat 
1=3 ‘P L E 66=6 P L T 713=88 I C m 
— B. 13, 54— Where a share owned was 
wrongly entered in the Collector’s book a-i 
a large* share with larger revenues instead 
cf it being right one, it was held that at 
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13 Untltjr Sec. 13 the notificatiqu 
oi!' sale for arrears of reveuue must be iu 
full & sufficiently accurate so that the 
impending purchaser may know what is in 
fact the pro]>erty offered for sale. A mere 
mistake of a figure will not be inaienal A 
would not make a sale notification an irre- 
gulaidty or illegality 18(1L J 37=21 I C 354 
—S 13 The term ’estate’ means the en- 
tire estate out of wiiich a sei.)arate share 
shall have been carved out. If the entire 
eshito has become liable for side. The collect- 
or can sell oiily that much of it from 
wlucli revenue may bo due. If tlie entire 
state has not become liable for sale no 
share can be sold by the collector & the 
sale would be inoperative 18 C L S 505 
=18 OWN 430=21 I C 953 
— Sale of the share for which no 
arrears of kist in question is due is void. 
Before ordering sale of the entire estate 
ail the separate accounts ought to be closed 
31 I C 743 (Cal) 
— S 14 Separated sharars not in arrears 
were shown in Collector's books as it in 
arrears; and consequently a sale of entire 
effected on that understanding by the co- 
llector is void; both as to sale of separated 
account as well as to the entire estate. The 
sale was set aside by the High Court on the 
the ground that on the date fixed for clo- 
sure of accounts, there wore no arrears 
standing in the name; 1315 P C 177=19 C 
W 764r34 I C 283 (P, C.)=3I I. C.743 
S. 14-5 0' L J 425=34 C 381; 21 C 
^ 844; 7 C L J I 

— S. 14, 33. It is not proper for a court 
to extend the period of limitation allowed- 
by law to the prejudice of defts. by 
giving Plffi. time ^ to deposit deficit Court 
fees when there is no question of any 
mistake merely to suit his convenience 
Direct evidence to j)rove a benami transac- 
tion cannot be expected since the whole 
object of such a transaction is to suppress 
evidence of real facts, the true facts can 
be proved by ciremstautial evidence. 

When the first payer has been de- 
clared by the Collector as purchaser under 
s. 33 of Act XI, 1859, a cosharer who has 
paid up arrears subsequentlly cannot have 
the sale set asid^ by suit in Civil Court 
except upoa proof of circumstances spe- 
eified in s. 33 such a sale can bo attacked 
-as nullity and as such not requiring proof 
in those circumstauves. 41 Cal 1032=18 C 
IV N 1Q71=24 I C 276 
—S. 18— Exom])tion of estate from 
sale for arrears or revenue— Order of— 
Conditional mder only— Order when is— 
Payment of all arrears and penalty— Con- 
dition in order as to -Sale held on non- 
payment of arrears in meantime— Yalid 


(XI OE 1859) (CunI^Ia 

An order of the cwiaptlng 

an estate from sale for arri*;n‘s of iN,.‘Vonno 
“on payment of all arrears and fMMir.ltr 
Rs. 150 as a sperial ca.se’' is not an 
into order and does not full wirliin S. 
of the Act. in smdi a ruse a s:ilc ir.-li! 
when the arrears had md been paid ifi ?!;>' 
meantime, is vulid (Vlukcrji mni (»nl!;i, ,1.1 ) 
Sree Sree Radhagobiuda lb;b Idrikur y. 

Ch*iia]>rasaima Mukherji. 53 L! r, 

W X 312=130 i C 123=1 K 13.32 T 177=A 
I II 1332 C 153=A I R 1932 C 531 
— S. 20 — *\Any oiiicr (’.‘lU'c” la foriiic:’ 
part of — Means a causL- ejnsdam '^encri.'.. 
(Mukcrjl and Oulvn dd ) Srm? Sian; Kadhi 
go bin da Deb Thak nr v. ( i irijaprusana-i 
iVlukerji. (1931). 53 C IH*! (130)^3.5 0 W N 
312=135 10 123=1 R 13.32 r 1T7=A f R 
1332 0 15:S=A L R 1952 C 5j! 

— S. 20-— ‘‘Any cause" in latler p;irt 
of— Not a cau.se ejiKdem generis. rMukerji 
and Guha, JJ.) Sree Sreti Radhugob'nd - 
Deb Thakur v. (rini:ipra.satuia Mukerji 
(1331), 53 G 180(13[))=35 C W N td2=K3i 

1 C 123=1 R 1332 0 i77=A 1 11 13.32 O 
153=A L E mi C 5D 
— S, 20-Adjoiumment of sale-Legality 
— Several estates — Sale of, fixed fora par- 
ticular date — Sale commenced on that date 
and some of the estate.s sold — Ad:ourmer3 
of sale to next date in case of, beraiise it 
was already 5 p. m, mul all tlm bid«.ler:^ 
had left and the sale caudd not therefore 
be completed — Adjouimment not in con- 
travention of S. in such a s-ase. 

(Alukerji and Guha, JJ ) Sree Sree Radhu. 
gobiiida Deb Tiiakur V. Girijiqu'asanne.. 

Mukerji. 53 C G \V N 312=i:ki I G 

123=1 R 1332 C 177= A 1 R 1332 G 153= A 

I R mi C 531 
— S, 2b — Adjourniont of sale — Order 
for— Talidity of — Sigiiing order i>y IN dice- 
tor at the club and not ut the C<)ileidor‘> 
office does not affect. 

The signature of the Collectin' :d the 
place mentioned did not affect the jurisdic" 
tioii of the Collector, nor di<l it in uny 
way affect the sale that ultimately took 
place. (Mukerji and Guha. JJ.) Sree Sret- 
Radhagobiuda Deb Thakur v. Girijapnis- 
stniui Mukerji, 59 C 180=35 C W X tU2= 
136 I C 129il R 1332 C 177= A I H 1332 G 
153= A L 8 1932 C 531 
— B. 20— Sale in— Means sale proci^ed- 

I ings of all the cstaies that are to be sold 
on the particular day. (Mukerji and Uulnn 
JJ.) Sree “Sree Radhagobiuda Dob Thakur 
■'V. Girijaprasaiina 'Mukerji, ' 53 ' C "180=3.5 G' 
W K 912=136 I C 129=A I R 1932 G 153= 
1 R 1932 C 177=A I R 1952 C 53! 
— S. 20-Adjournment-Coilector can ad- 
journ sale if he cannot complete it heforc 
5 P.M. and before bidders leave. 31 € W N 912 
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— S. 25, 2(r— ITndei' s. 25 af land 
Kevenao sHles Act, a coinmissiouer has juris- 
diction to annul a sale which may appear 
to him jiot to have been coiidiieted in 
iiccju'dauce with the Act. 

A sale ofc‘ estate for revenue arrears 
which are not existeiit is null and void* 
(1920) Pat Ml I C 990 

— B. *27 — Defaulter continuing after 
*saic -Mesne profits liablity for — On sale 
bc4u»ming final the right of the defaulter 
is extinguished and the possession of the 
defaulter after that date is unlawful and 
i)ec(>mes liable for rnesne profits from 
that date. 35 C W N 395 

S. 28 and Sch. (A)"Purcliaser’» title 
-Relation back of, to date default-Scope of. 
ITiider S. 28 and Sch. (A) of the Revenue 
Bale Law (Act XI of 1859) the title of the 
purchaser is to be deemed to have vested in 
him on the date of the default. But as obser- 
ved by their Lordships of the Judicial 
Committee in the case of Shyam Kumari v. 
Rameswar Singh. I L R 32 Cal 27 at page 
29, ‘'When the Act is considered as a whole 
it seems clear that when a sale or purchase 
is spoken of in coiinectioii Avith time, the 
time meant is that at which the sale takes place 
in fact, not that to which its operation is 
earrled back by relation.” (Guha and Bartley, 
JJ,) Krishna Charan Kandi Chaudhury v. 
Xagendra Bala Deby, 37 C W N 14 

— Ss. 28 and 31 and Sch. (A) Revenue 
sale purchaser of Tauzis-Latid appertaining 
to-Tauzis- Acquisition of under Land Acqui- 
jsition Act-Compensation in respect of pro- 
prietary and gantidari intei*estin tiie lands- 
Rigiit to, of tlie original proprietor-Ganti- 
dar and of the revenue sale purchaser- Ac- 
quisition under Land Acquisition Act before 
.atid after revenue sale-Distinctioii. See 
Land Acquisition Act Ss. II, 16 & 30 

37CWNU 

— S 28- Title of purchaser, accrual of 
-Certificate, whether necessary-It cannot be 
-said that no title accrues until issue of , sale 
certificate. The sale certificate is only eAd- 
<lenoe of title; it does not create title. 

35 C W N 395 

— B. 29 — The AA'ords any person etc in 
^ec 29 refer to former proprietors or persons 
claiming proprietory rights through them 
and don't refer to under tenure "holders 
juid the purcliaser must bring a suit to re- 
move him if he refuses to vacate. Upon a 
notice to mokararidar to give possession to 
the purchaser, the latter is not entitled to 
any mesne profits accruing prior to date of 
sr.le. He is entitled only to damages ior 
use and occupation. 17 C AV ' H " 984=19 

1C 974 

— S 29— See Landlord and .Tenants- 
.Blicellaneous 7 C L J4i0 

h. 41 . (\) 
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{XI OF 1859) (Contd) 

-S. 31-An assignee of a recorded proprie- 
tor is not his representative and a <JoUect(>r 
is justified in refusing to pay to such assignee 
any surplus Avhich may have remained after 
deducting reveime sum from sale prooeed.s. 
If article 20 of Limitation AA'as held to be* 
applicable for Pitf (assignee) time should 
run against him from the date when the 
right to sue accrued. The right to sue 
did not accrue till the right to obtaiii. 
relief bv w^iy of declaration had been 
denied. 47 Cal 331=31 C L J 372=24 C 
W X 204=55 I C 639 


— S, 31 and 53— As the sale by the 
GoAd. conveys a title free from encuni- 
bx'anees to the purchaser the mortgagees are 
entitled to claim the same as creditors: 
under sec. 31 and the Court will direct 
that such claims should be satisfied out of 
the sums in order ^ of pArivity. In a case* 
where the property is sold under sec 53, the 
property is acquired subject to all the en- 
cumbrances existing ?*t the time of salcv 
34 M L J 361=23 M L T 147=7 Jj W 315.^ 
=27 C L J 303=22 C W X 505=(1918) M W 
X 295=4 Pat L W 249=16 A L J 271r2(^ 
Bom L R 553=A I R 1917 P .C 111=44 I C 

304 ( P C) 

— B 33-— Civil Suit- A sale Avhere there 
are no arrears is void and a suit to set it 
aside in the Civil Court is not barred. 
12 P L T 401; 10 Pat 757; Ind Rul (1931) 
Pat 437, 134 I C 149. 

— S 33— -Omission to take objection, 
before Commissioner — ^Xo amount of irre- 
gularity or illegality can vitiate sale uules.s 
the grounds are specifically taken in appeal 
before Commissioner under s 33. 12 PLT’ 
401, 10 Pat 757, Ind Rul (1931) Pat 437„ 

134 I C 149. 

— Ss 33 and 34— sale held Avheii no 
arrear due-nature of the sale-it is not one 
under Revenue Sales Act-application for 
execution- wdiether the Act is applicable- 
limitation. A L R 1933 C 494 

I — Illegal Sales are governed by s 33 

also. Rights of proprietor are not affected 
by unauthorized Side by Collector. Property 
not in arrear is not governed by this 
principle. 31 I C 965=22 C L J 525.. 


—Suit by defaulting purchasers are 
governed by s 33. A I R 1930 Cal 621=34 C 
W X 809=lnd Rul (1931) Cal 177=129 I C 401. 

—Objection on the ground that the 
sale Avas held under inaccurrate description 
having been not raised in appeal to Ccmmi- 
ssioner. no separate suit to set aside th« 
sale is maintaiiiable. A I R 1926 P. C 126= 
6 Pat 200=44 0 L J 515=31 C W X 107= 
38 M L T 5=8 .P L T 1=53 1 A 246=26^' h M 
837=51 M L J 815 (P C)=90-I.C 910- 
—Difference bet Aveen the .amount of 
arrem-s claimed and the amount due does- 
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not vitiiito the sale. Xo cesses can he 
recovered under the Act. A I 19'2() Cal 
•Hm-m C 88G=43 C L J 4G8=:aO 0 w i>( G18 

=95 1G353. 

—Sale cannot be set aside for 
'compliance with provisions of the Act 
iniless substantial injury is proved. A I B 
1920 Cai 8GG=5il C 88G=4B 0 L J 4GS=:m) 
C W X 618=95 I C 355. 


i ser- are not ^'overncd by the sectio!i, 

I _ 62 I C 662 {Cal) 

I • — S. BG — The provisions of tb<i sor.lhm 

i are penal and should be t'onstrnijd with 
I utmost strictness, ft does ^ not exc'hnli' 

1 a suit against a person elniming thrcjugb 
; a certified purchaser and must be 
^ fined to suits ugainsi a certified purclia-^o* 
!' himself -to oust him. 11 I C 434 


— Null and void sale need not be set ; 
aside, and is not governed by s BB and Art. 
12 of; Litn. Act. A I B 1925 Cal 1148 
=42 C L J G9=90 I C 40. I 

— S i>3— docs not apply to a sale iiitule 
Inspite of the payment of revenue by 
money order on the date on which the ■ 
treasury voucher is filled. 51 V 776= A I B ; 

1924 Cal 839=78 1 C 661. 

— S 3B— Applicability to sale under 
NS 14, 41 Cal 1092=18 C W X 1071=24 I C 27li. ' 

— S 33— 'Omission to publish notifica- 
tion in the Yernacular Govt. Gazette— 
yalidity of sale. 41 Cal 27G=17 C W X : 

1135=20 I C 423. ’ 

— S 33 — III a suit to set aside a 
revenue sale the Plff cannot juit forth any ' 
ground which ho did not take in his appeal ; 
to the Commissioner under Sec 2 of Bengal 
Sales Act. 47 I C 422. : 

— B 33— Scope of Beasori for the ' 
.jjU’oimd need not lie stated, when objection , 
.is takfen to a revenue sak before the , 
Commissioner, 4! 1 C 458 ; 

— S 33— Scope of se<;tioii extend.s not ' 

♦ only where the sale has been irregular but , 
■also where it is illegal— i. e. held in contra- 
vention of express provision, for exemption 
I3ut this principle applies where the pro* 
;perty sold is not in arrear. 22 G L J 525 

=31 I C 965, 

— S 33 and 34— -Sec 34 refers to cases 
'brought under s 33 and the rule of limita- : 
tion laid down in s 34 requiring 0 month’s 
time for execution r.ppiies to suits brought 
under , s 33. Sec 34 did not apiply to a case 
wdiich is not a suit under Sec 33 to annul 
;a sale the contention of Plff’s being that 
there was no subsisting sale to be annulled. : 

19 C W X 464=28 I C 876. . 

—■Only sales annulled under s 33, and , 
mot vales held to be void for want of i 
.arrears, are governed by s34. A 1 B 1924 Pat ' 
.504=5 P L T 3G8=(1924) Pat 25=78 I C 303. 1 

— S 34— The provisions of Sec. 34 are | 
applicable merely to the case of an owner j 
Avho has committed default in payment of 
revenue. It does not apply to a suit in- I 
stituted by a third party against an auction 
purchaser at a revenue sale, 52 I C 692. 

— be construed strictly, 
TPersons claiming through certified purcha- 


— B 36 — A previous Mgr<jem<un- Pi 

convey purchased property can be Npecil’e 
eally enforced by bringing a suit against a, 
certified purcliaser .-uni stic. ;i6 in 
wnvv a bar to iis maintefmiu'e. 17 W N 

75=18 I C iOO 
— B. 36 — The object of the s<;cti{ti} Is 
to ]>revent the true ovvmn* from dispiituig 
the title of his benaruidar or ccrtiiiml pur* 
chaser. It does not preclmie a third party 
from enforcing his claim against tin*, true 
owner in respect of benami propc-rtv. 37 

"■ I'C if§ 

— S. .‘U», .‘>7 — Under s. :3b a Miit. to 
oust a certified ptirchasei' is prohibited 
merely on the pretext that the purchase, 
was benaini and doe.s not bar a suit l>y 
the owner to oust a third person found in 
possession of pro]ierty. A veal pui%*husor 
is a purchaser within the meaning of s. 3T 
and his prayer to have Ids purchase fn o 
from encumbrances nuist ),a‘ gi'mitcd. 1dic 
benefit of exception 4 to sec. 2*7 In; 

restricted only to such portion,- as ai'o 
covered by luuklings ami ot.ln r perma- 
nent Avork.*!. 23 I C 9i7 

— Bs. 36, 53 — Bee Sah.t — Bale for 
arrears of revenue and ccs.s- Fmvha^er-;, 
Bights and Liabilities of, I \ W R 265 

— S. 37 — Bengal Rent Act. (Till of 
1859) — B, 66 — Difiierencc* between. 

B, 66 of Act IHiHt says no- 

thing about aA’ohiing or anunlliiig >ulujrdi 
nate tenures. It merely provides ihid on 
a rent sale the purchaser shall :i.cquire iln* 
tenure “sold, free from encumbr umL'i-'” 
(Sir George LowmW), 'funier Morrisi n 
^ Co., .Ltd. V. Manmoinm (,1nnvdlnirv 
(1931). 59 C 728=62 3f L J < ' tV V 

29=A I B 1931 P C 314=5, s I A 44o=lg5 ‘| 
C 765=54 C L J 462=1 R 1932 P C,45 iP Cl 
— S. 37— Halkana is \mt an Knmmlw 
ranee but is a part of tlcj revenue 
asses, sed upon it, (SuhraAvurdy and Lruhamt 
JJ.) Mahendranarayan Bay ' Chamlhuri \ „ 
Abdul Gafur Chaudlmri (li)3l). 59 Tpw 
35- C W X 1233=135 I C 785=A J B imi 
0 49=1 E 1931 c 145 
— B. ^37— Encumbrance— Cuder-temira 
— Dlstinetio n— In termediate te i lu re— E 1 1 * 

cumbranee or under-tenure. 

Under the Bengal Tenancy Act an 
intermediate tenure Avould be an “micom- 
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Lviiace”; Hee 150 and 8. 101, • where ia- 
runibfaiice is deliTied. But it is not so 
under 8. ;>7 cT the Eevenue 8aies ^ Act of 
1850. This section draws a clear disticfcion 
I let ween “ciuunnbrauces^’ and ‘under-tenures.’ 

is intended by the expressions 
‘•uufier tenures'’ and '“under tenants” is 
shown by the exceptions that follow. 
The third exception refers to “fcalukdari 
jutd other similar tenures.” The taluk in 
the present case -which is an intermediate 
tenure is, therefore, m under- tenure with- 
in the laeaninj^ of the section and .is clear 
ly something different from an encum- 
bi*;inco whatever that term may be intend- 
ed to include. (8ir George Lowndes) 
I’lirner Xlorrisou Ck)., Ltd. v. Monmohun 
Chaiidurv. (IhBl). 59 C 728=02 M L J 86 
=30 C W N 29=A I R 1031 P 0 314=58 I 
A 440=135 I C 765=54 C L J 462=1 R 1932 

P € 45 (PC) 

—S. 37 — Encumbrance— Under- tenure 
— Effect of reveiiue sale on — Annulment 
by purchaser-— Necessity — Distinction. 

IT rider S. 37 encumbrances are wiped 
-out by the sale. In the case of under- 
tenures the purchaser is only entitled to 
:avoid and annul them, and on doing so, 
that is upon exercising his option to annul, 
he can eject ?il uuder-leiKints. Talukdari 
-^^nd other similar tenures can be annulled , 
by the purchaser unless they fall within I 
the provisions of the exception. The | 
purchaser’s right in respect of an under- S 
tenure is only a right to annul. Unless | 
and until an uuder-tenure is annulled it | 
continues; the talukdar becomes the I 
under-tenant of the jiurchaser and the | 
tenants holding under him arc not affected ! 
by the change of proprietorship. (Sir i 
t^eogs Lowndes) Turner Morrison & Co., ' 
Ltd. V. Monmohan Chaudhurv. (1031). 59 
■C 728=62 M L J 86=36 C W N" 29=A I R 
1031 P C 314=58 I A 440=135 I C 765=55 
C L J 462=1 R 1932 P C 45 (P C). 

—8.37 — Under-tenure-Annulmeiit of- 
Election by purchaser as to—Suit by him 
for possession of the holding joining both 
ihc talukdar and the tahikclaPs tenants — 
institution of, would bo an effective 
election to annul the taluk, ( Sir George 
Jjowndes ) Turner Morrison and Co. Ltd 
Manraohan Chaudhurv (1931) 59 C 728= 
62 M L J 86=36 C W ‘ N 29=A I R 1931 
P C 314=58 I A 440=135 I C 765=54 C L J 
462=1 R 1932 P C 45 (P C). 

— S. 37 — Under- tenure- Annulment of*- 
Notic-e of Fitiding as to-Evidence justifying. 

In a suit lirought by the purchaser 
j'.t a revenue sale to eject persons who 
claimed to hold the suit lands as tenants 
of a subordinate talukdar, the purchasers 
-iienied the existence of any taluk or any 
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talukdain rights in the ' alleged stab- 
ordinate’ taliikdai*. The latter w'as not 
. made- a party to the suit but was examinedi 
I as a witness for the defendants. He deposed 
i that after the sale an employee of the 
; purchaser asked him to pay imxar and 
' take a fresh settlement, which he refused io 
do. The High Court thought that that was 
y‘- a sufficient expression o’f the intention 
I on the of Die auction-purchaser to 

i avoid the taluk. ” 

Held that, in the cironmstancos of the 
case, the finding of the High Court was 
not justified, (8ir George Lowndes). Turner 
Morrison & Co. Ltd. v. Monmohan choudhury 
^ (1931) 59 C 728=62 M L J 80=36 C W N 
I 29=A I R 1931 P C .314=58 T A 440=135 I. 

I C 765=54 C L J 462=1 R 1932 P C 45 (P C). 

— S. 37 — Undei'-tenure-Annuiment of 
Notice of — Finding as to — Propriety of — 
Tenure-holder not before Court. 

A finding to the effect ihat notice of‘ 
the annulment of an uiider-tenure was. 
given by the purchaser at a revenne sale 
ought not to be come to when the tenui'e- 
holder is not before the Court. ( Sir- 
George Lowndes ) Turner Morrison Co*. 
Ltd. V. Monmohan Choudlmry (1931) 59 C 
728=62 M L J 86=36 C W N 29=A I R 
1931 P C 314=58 I A 440=135 I 0 765=54 
C L J 402=1 R 1932 P C 45 (P C). 

— S, 37 — Under-tenure- Annulment of- 
Notice of Necessitj^^ 

Notice of annulment in some form or- 
other must be given by the purchaser. 

( Sir George Lowndes ). Turner Morrison 
& Co. Ltd. V. Monmolian Choudhury, 59 C 
728=62 M L J 86=36 C W N 29=A I R 
1931 P C 314=58 I A 440=135 I C 765=54 
C L J 462=1 R 1932 P C 45 (P C). 

— S. 37 — Under- tenure — A nnulment of 
— Revenue sale does not ipso facto have 
effect of annulling ihe iinder-teimre. ( Sir 
: george Lo'viides ). Turner Morrison & Co., 
Ltd. V, Monmohan Chowdhury. 59 C 728= 
62 M L J 86=36 C W N 29=A. I R 1931 
P C 314=58 I A 440=135 I C 765=, 54 C T.. 

J 463=1 R 1932 P C 45 (P C).. 

— S. li 7— Under- tenure- Anniiiment of- 
Tenants of talukdar or under-tenure holder 
' Ejectment suit against by prior 

I to annulment of under- tenure — Miuntain- 
I ability. 

The purchaser has no cause of action 
' against the tenants of the ialukdar or 
. under-tenure holder as long as the taluk 
i subsists. Their contract is with him and 
their liability is to him and not with or 
; to his superior landlord. The suit is 
; therefore lud. maintainable. ( Sir george- 
: Low'ndes )* Turner Morrison & Co. Ltd. 

. V. Monmohan Choudhury. 59 C 728=62 M 
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BENGAL LAND REVENUE SALES ACT 

(XI OF JS59) {ConUl) 

Q ‘ 57 _Uniler-tenure-ATuinlment of 

-IVn-ints' of talukdar or uiuler-tennve 
holder— Relation between purchaser and, 
i to mmulment of underlennre. 

' Unless and uutill a^taluk or unde,^ 
is atiuulled it continues, the taluMai 
l^eeomes I “ under-tenant of the purohiser 
a“KlThe tenants holding under him are 
not affected by the change "n>ropnetoihhil>. 
There is no privity ot c«“trac\ betw^^^^^^ 
them and the purchaser 
cannot either claim, len ' 

^jeet if “/Vhe"purcbtef ^Icf no d;ubt 
to coniiime, ine TinianuTH ioiniin^ 

«„e ar mfd t ^alSi’l 

both he “io^„des ): Turner 

tenants. ( Monmohau Chou- 

rfulm 1 

f=7i4foTj 462=1 R'i9J2 P C 45 (P C). 

_S. ; 57 -Proviso-"Raiyat” iu--Means 
.:a cultivator and does not ^ 

sttooessor-in-iuterest of raiyate.(fcn Ueoige 
Lowndes ) Turner Mormon & Co. Ltd. v. 

Monmohau Choudhury (l.lol) o.l O <28-6- 
M L j a;=30 0 NV 

—■purchaser at an auction sale is not 
hound to do give notice to enoumbrtmeor 
to avoid encumbrance which he can do by 
-expressing his intention to do so by deed 
. or word. A .1 Cal b9=o7 0 ■id4-A 

.C W N 930=51 C L J 

“ Buildings ” do not include raasonry 
rivetments. 

^S. ?/l (4)-"Masonry rivetments are 
jiot buildings. A I B 1930 M 
^ qii0-5l C L J 3‘20=o7 C 434=Ind Bui 

—-Person cultivating land or acquiring 
it for cuPivation is a*Baiyat’. A I -h 
1930 Cal 69=57 C 434=33 C W 930=51 C 
L J 3'20=Iud Bui (1930) Cal 407=124 i C 167. 

g, 37— Makes a portion of estate 

not separately assessed liable 
for the whole revenue. A I B 1929 Oal 
.-50=56 C 813=56 I A 74=33 C W N 289=49 
0 L J 112=113 I C 465. 

—In a suit for recovery of land 
■sold for arrears against the purchaser who 
.•eiaimed it as l:>khiraj plaintiif must show 
that V the land was entered as mal and 
included in the estate as such at Permanent 
Bcttlement. A I R 1926 P 416=5 P 720=% 
I C 575=1926 P H C C 228. 


BENGAL LAND REVENUE SALES ACT 

(XI OF 1*59) (6 

Lease meant by excejithm need not 
be one tor excavating 

Encumbrance is not mmnlmmt 

bv revenue sale until the piirchasin* tak«^s 

steps to annul it. Tenant does not ^ forfeit 

his. ienatiey l.iy denying ptifchasers U\U 

before anmtlrnenf. of f /, 

B 19%' P ' 416=5 Fat. rib=PA'4i F li C.^ h 

, 22H=f6 I C 575 

Encumbrances do not iirdude strimtuft.'s 

or' buildings. A I B HI26 <!ai 97=52 FHilgr 
or ouuuu% J ^ 

Aiiction-juircha'^er creating Fatni can- 
not bo said to have exercised the opUon to 
annul under-tenure A I U 192.» < al. IJez 

m I c m 

Contract wiib Oovh is “Settlemeni ’ 
AIR 1921 Cal I92=:i4 C h J 485=66 I C fll 

Purchaser of entire estate at a revenue 
sale under .Act XI ,of i8o9 eas .1 ^ejecl .all 
under-tenants except occupancy raiyats. Or. 
cupanev rights in B. i)7 provnkd can^ be 
acquired under any htw 

* 18511, 35 C L ,i 212 

37 — The section protects a poriio:i 
of taluk existing before the permanesu 
settlement but later on t:rau-.lVrred and 
held under a dilferent name Imt traccalde 
to original. 15 0 VV X olo=IQ I C 287 

37__Whero plaintill! sua 4 ihr khas 
possession ot* lands alleged to Jiave t>i*en 
purchased at a re venae sale free of em.uiuc 
brances, it 'was found tliat the i.hifi, hu!d 
some rent-free tenures wdiich existed even 
before the permanent settlement ifeid llio 
burden of ]>i‘oviiig tint the suit lamis form- 
ed part of the mal lands of tin* estate lay 
on pllf, 14 I C t«l=!6 C W .N* 980 

S. 37 — It is not necessary tliai ?!■ 

Purchaser at a revenue sale must sue to 
avoid iucttuibrances, he may clem iotdfect it, 
bv any means. Judicial process is not neces- 
sary. 5f I C 271 

• — S. 37 — In a suit for possession of... 
lauds purchased by the piaituiff at rev^■rmo 
sale, where it was found that the protuf‘t<'d, 
and unprotected interests were mixed up 
the 'form of the decree shouhl be a joiid*' 
decree with the Deft.s, to t.he extent to 
which the plaintiif succeeds. 22 I (/ 247= 

18 C L J 3.31 
S. 37-*-Intere8ts of (iccupaney raiy.;tt 
are protected from annulmeofc by purchaser 
'at 'revenue sale -Transferee in possession 
for more than 12 years prior to the suii 
can resist the suit for ejectment ma,v 
acquire claim to stay on land. 4f I C 4i7 
— S. 37 — ^Where a suit for getting pos.Hes- 
sioii by a purchaser of an undivided share 
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. i BENGAL LAND REVENUE SALES ACT 


(XI OF 1859) (Comd:) 

Wiis opposed by the Deft, on the ground 
that the land wan included in their howla 
whicli was a protected interest, the onus lay 
on the iieft to ]>rove the allegation 16 C W 
N 603=15 I C 701 
37 — The o%vner of a registered 
‘pjidni’ purchasing tlie i;)arent estate - at a 
sale for arrears is not entitled to annul 
the 1 enures subordinate to the patiii 18 C I 
W N 672=25 I C'40I | 

— S. 37 — A. suit for annulment of en ; 
cumbrance in })art is not maintainable i 
unless all the lands ‘of Deft’s tenure are not | 
included therein, A cadastral survey ‘khatian’ J 
must be taken to be correct unless proved | 
to be otherwise. Road Cess returns by a | 
landlord are no evidence against the ; 
temuit 55 I C 645 i 

— S. 37— When a portion of a taluka | 
c.xisting l»efore Permanent Settlement is ! 
transferred and held under a different | 
name Imt its origin is traceable, the por- ' 
tion, also is protected under this sec. 19 C i 
W N 79=27 I C II4 I 
—37 — The word settlement means per- i 
nianant settlement of the estate in ques- i 
tio!i & not the year 1793 in which greater i 
]K>rtion of Bengal was permanently settled. | 
This case is dissented from in o4 T C | 
658 (see next case ) 19 1 C 872 : 
— S 37 The words time of permanent | 
settlement in excex>tion I to this section ; 
refers to 1793 & not the year of mahal i 
settlement. Permanent tenure -holders at ! 
fixed rates are entitled to protection un- i 
der-tcriure created by Government can be ! 
annulled under s 37. A settlement under | 
i-l. 2 s 10 regulation YII of 1822 does not ; 
create an under-tenure-holder but a mu- i 
ffassal settlement holder. (1919) Pat. 449=5 1 
P. L. J. 7=54 I C 658 | 
— S. 37— xi ‘Lakheraj’ tenure is not an i 
encumbrance and entry in Thak map of ! 
sucli Lakhei’aj tenure before Permanent i 
Settlement is admissible in evidence A ' 
tenure holder of insignificant area is not ; 
lialfle to be ejected but his tenure is liable ! 
to be assessed with rent. And a suit for 
r'.ssessment of rent is maintainable in Civil 
Court. 21 CL J 637=30 ! C 53 

— S. 37- A tank existing prior to deft’s 
lease is m)t a ‘protected interest’ within 
the meaning of exception to sec 37.4! I C ! 

— S. 37 -Except 4-Prov. Sm. C Courts 
Kch. 1 1, Act ¥III — Suit for rent of lands — 
Revenue sale — Adverse possession delivery 
- of symbolical possession— Effect of— Gar- 
den ‘land if protected. 42 Cal 638=20 C L J 
494=27 I 0 258=19 C W N 1030- 
— S 37-The mere fact that a garden was 
made on a i>mce of land many years before 
' ■ the rev. $ale would not' make it a ' land 


! (XI OF 1859) (ConUl) 

i fair.ng within excey>t. 4 to the sec and would 
I be liable to be aimuiiod thougdi a sale for 
I arrears does Jiot ipso facto avoid in cunibni,- 
j rices no formal notice is ^ necessary, no 
I particular mathod of expressing an intention 
i to annul is necessary in suits for rent 
I though the value does not exceed Rs 500 
^ a second appeal lies to H 0. 42 Cal 638=13 
0 W N 1030=20 L J 494=27 i C 258 
— S 37— Excepv 4 The transferee of 
auction purchaser has i-he same right as 
those of the latter and in order to get iho 
encumbrance annulled no written notice by 
either is necessary but an act showing ^an 
intent to annul is sufficient 36 I C it^4 = 

20 C W N 1028 
37— excep. 4 Sale of estate hnnls 
covered by permanent %vork how far pro- 
tected see s 5 supra 23 C W N 315 

— S 37-In a suit under sec 37 no 
praver for fair and eciuitable rent can b'C 
49 Cnl 745=20 C W jN^ 185=22 


entertained. 42 Cal 745=20 C W N 185=22 
0 L J 223=31 ! C !9, 

— S 37— An occupancy tenant at fixed 
rent cannot be ejected 44 I C 543=27 C L J 

284 

See also 31 I C 19=20 C W N 185=22 
C L J 223=42 C 745 

-S 37- A settled raiyat holding laud .sold 
for aiTcars in the same village as the village 
of which he is a settled raiyat under a term 
of permanent lease at fixed rent has a 
protected interest within the jwovi so to^ec. 

37 pf revenue sale land 2 / C L d ^ A>=4> 

I C Zt) 

_g 37— Raivat holding at fixed rates 
have jyrotected iiiterest within the meaning 
of proviso to the section 45 I C 234 

_53_A11 incumbrances are binding on 
the defaulting proprietor - purchaser Rights. 
created by chowkidar comes to an eiid on 
resumption 1922 C 193=35 C L J 

I C I 

— 53— Benamidar purchaser for a de- 
faulting proprietor is bound by the ^nciiin- 
branci created by the latter ^ 

53 — Encumbrances^ created by 

defaulting proprietor is binding on non- 
dcfaultim*’ proprietor purchaser at a revenue 
Se U. fc «6=A I E 1929 Pat J 

o69=liid Ru! (1930) Pat 162 

’ g 52 In resumed khas mahal there 

^ was nimosat taluk under which existed. 

: howla. Sale of nimosat taluk for revenue 
: arrears did not affect howla which existed 
‘ before settlement of taluk. « 1 i-- 

' —Ss 40, 41— Transfer of Property 
j Act. 1882,' s. 73 14 C W N 186=5 I C. 70 

I. p 53— Defaulting benamidar propne- 

i tor oil purchase takes the estote subject to 
! all incrumbrances. Adverse possessiouis 

1 encumbrance. at r Li /o r T 

1 See also 44 I C 304 (P C> 
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BENGAL LAND REVENUE SALES ACT 
{XI OF 1859) 

— S 54— A purchasor uiicler s. 54 
pui'cliases tlie sliare ami not the vifijit, title 
nncl interest of the defiuilter. .He is^ not a 
]>erson chuniing through the tlefaulter. 

Hence in a suit for possession after his 
purchase, the Deft must show^that he hud 
Sicnuired adverse possession, lo C h ♦) 4hi>= 

^ 1(5 (3 W ]S^ 587=14 I C 2l9. 

— Inciiuihrance includes lease of right 
to collect rent, A 1 11 1922 Pat ;>89=)i V h d 
SlBrGJJ I C 188=1 Pat. 38. 

— S 54— A mortaga.geo brought a suit 
(in his luortg'Ujge and obtained a det'ree in 
■execution of which he |>iirchased the pro- 
perty on a certain date. After tluit revenue 
on it fell in arrears and iiroperty wa.s stdd 
on that account. It was held on question 
of contiicty titles between a mortgagee 
purchaser and a revenue luirchaser that the 
former cau use his mortgage as a shield 
against the latter: (2) that the ni(>rtga.gee 
purchaser took the property subject to all 
liabilities: (8) that the revenue inirchaser 
was entitled to possession as against a 
mortgagee purcliaser and (4) ihat_ the 
inortagage was not an encumbrance within 
the meaning of s. 54 after the (Jourt Sale 
<5) obiter. If there had been accretioris 
iietween the date of court s^le and confir- I 
.mation, they would have become property 
•of mortgagee purchaser. 2;’) M L d 811 = 
ll> C N 985=4(1 Cai 89=89 I A 228=15 
•0 W N 985=12 M L T 852=14 Vxmi. L H 
1040=16 ! C 210, (P C). 

— S 54—111 a suit by xmrehaser for 
khas possession, be must prove assessment 
1924.C 828=28 C W N 143. 

— S 54— Sale under s, 54 does not 
I'aise the question of notice. 91 I C 4U 
=.4 1 R 1926 C 552. 

— S 54— Govt. Sale of sepraaite share 

estate subject to mortgage passes to the 
purckiser only equity of redemption. A 1 11 
1929 Pat 209=121 I C 4GG=I R 1980 Pat lti2 

=8 Pat. 569 

— S 54 — Encumbrance within s. 51 
includes allowance. Allowance granted for^ 
laimbsr of years raises presumi>tion of 
grant: AIR 192G 0552=9! ! C 4!!. 

— S. 54 See sec. 13 Supra. 19 C W 

N 782. 


BENGAL l.m REVENUE SALES ACT 

(VII HE I86S) 

■ ■■■■■■■■ — S# H — Am Ben. Act of ^1871: s. 
■29.-:iUid sell K Rep Aei XII oi IH78; ss. I, 

2. G Rep. In Pt hs. 15 to 28 Rep. PiCii. 
Act AHl of 1889 Supplemented, Ben. Act 
1 of 189,5: ss. 8. 4 Rein In Pt. .srhs. 

A. B C D Rep, Act 1 of_ I9H8: Rep. f in 
■Assam, Except the Liisimi Ifills Be*!. I 
of 188(1: Declared if! force in ihc S<mtha! 
Pargans Heg, HI of 1872, s. ll as aun-nded 
by Reg. HI of 1899. s. ;i 

— ^ 1 — Aifialeamation of Maiuu/.ari 

and Thanadari land — Singl ^ sale for arrears 
(d’ revenue ami Tlianmlari dm s i'- valid in 
such eases, 35 C W N 912 

— S2 — Act VH of i8GK .«A Pnmmi- 
ssii.mers order of setting aside a sale fi r 
arrears which is Hnal aeitordiicj fn Sec, 2‘ 
is: md open to review bv him 17 <’ W X 
485=18 Af L T 487=18 I (’ 95il=l7 E .1 
fl 588=15 Bom L R 5<Hb4(s (• 552=1918 Al 
W X 558=40 I A 54 ( P C ) 
— Ss G, 7, 8 — ^Noti-sorvice of notice 
under s 7 — Has no hearing on the question 
of price and is no gr<»und for setting asidi* 
revenue sale, 35 C W N 911 

— S 8 — Omission io post a piaHlama- 
tion in due time is an irregularity aud a 
sale elTecled througli such inaejulariiy can 
cun not be set ;iside withemt ^ piaud' of 
injury. There is no presuiupl inuj as a 
matter of law thid inaiieqiiacy of price i- 
due to irreguarity 18 I C 498=16 C W N 227 
— S. 12 {8)~**Protectcd inten,'st“ within 
meaning of-Ktraau if a — Revenue .sde- 
purclriser (»f X’obad uditk “’Anniilini-nt eC 
such incumbranee — Right of. 

Where the entry i?i ilte s.dticmcnt 
record was "The etinan is {!<u bindihg as 
against the Gi>vt?rnment’\ held that the 
etman was not a protected intiU'C'-t and 
that- the revenue sale ]>iiin haser of a Xnbad 
taluk wus.entitled^ io call for ilie {‘am-el 
lation of such an incuruhraiu-c. 52 T L d 
4=137 1 C 81i = r 'E 1982 V 298= A I R 1982 
i’ 514=A L E 1932 C 1257 
— B. 12 (3) — “Recognition*' in— Refer:'* 
to question <}f recognition as againsr tlie 
; Government. 50 (.’ L d 4=1E7 1 <■ 811 = 1 R 
; 1932 C 293= A 1 K 198>2 C 514= A L E 1932 

C 057 

^ — B. 12, ci (3)— ‘Recognition* implies 

• something more than a mere record of fact 
T found to exist. It invohes the notion of 
either acquiescence or sanction cd a dV.ct 
found to exist. 29 C L J 40=24 I C 25i 


— S. 58- All incumbrances on property found to exist. It invohes the notion of 
•tiold for arrears of revenue are Liading either acquiescence or sanction cd a dV.ct 
on defaulting proprietor-purchaser. A I II found to exist. 29 C L J 40=24 I C 25i 
1922 Cai 193=35 C L J 185=69 I C 7. — S. 12 (3) & (4)— Clause (3) of sec 12 

— S. 6, 7, 58— Where a bid fell short of affords protection to a tenant from eject- 
revenue arrears, a coilecR i* cau in such a lueut in the case of those improvements 
cas purchase the property for the highe&t only which are made by a tenant bimsedf 
amount bid under second part of S, 58. 22 0 ci (3) of that section protects a tenant from 
W X 769=28 C L J 51=46 I C 447. ejectment , whose interest has been reco- 
— S. 58 See Ss. 2, 3 supra. 4! I C 458^4 gnised in the settlement proceedings at the 
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: ' BENGALILAND REVENUE SALES ACT 

(VII OF 1868) (CWd.) 

last tejiiporary settlement- the rent has 
been fixed for the period of that settlement. 

58 I C 287 

— S. 12 (4) It is not necessary -to 
C'StabHshe<I that the tanks were made by 
tenure holders or by their predecessors in 
interest from being annulled by a pur- 
■f-luiser held under tliat Act. 58 I C 54J 

BENGAL LAND REVENUE SALES REGULATION 

—See Regulations— (2) Bengal Regiila- 
t-ions— Reg. 5 of 1812 

BENGAL LAND REVENUE SETTLEMENT REGU- 
LATION 

See Regulations— (2) Bengal Regula- 
tions— Reg 7 of 1822 

BENGAL LICENSED WAREHOUSE AND FIRE 
BRIGADE ACT I OF 1893 

— S. 7 —Failure to dispose of an appli- 
cation for license within 30 days from the 
date of the receipt by chairman exempts 
the applicant from liability until final 
refusal. 25 C W N 960=34 C L J 203=66 I 
C 428=A I R 1921 C 469 

^ BENGAL LOCAL SELF-GOVERNMENT ACT 
(ill OF 1885) 

, An election can be set aside by Givil 
•Court AT R 1928 Cal 750=56 G‘52=Ind 
Rul( 1929 ) Cal 468=116 I C 372 

—A District Board can aequme rights 
over Zamindari lands adjacent to its roads 
under Act III of 1885 and in absence of 
evidence of such aquisition, an encroacii- 
ment is not an olfence under the bv lands 
of Dig Board. 19 C L J 635=23 l''C 475= 

15 Cr L J 267 

^ Ss. 78. 139 and 140 empower District 
Board to frame bye-laws penalising encroa- 
rlnnent on roads. AIR 1922 P 545=3 P L 
r 464=1 Pat 251=23 Cr L J 139=65 1 C 571 

— S. IBS (d) rule 93 & 98— Rule 98 
Together witli 93 is to be construed manda- 
tory a!id not directory. So no immoveable 
property vested in Dist Board should be 
validly sold without previous approval of 
T.O(‘.al^ Govt ik an instrument under common 
seal signed by Chairman & two meml>ers. 
Title to land can not pass by a mere admi- 
ssion if the statute requires a deed. A 
]e>wer to regulate involves the assumption 
^ tvf the thing which is to he 'made the sub- 
ject of Regulation. 20 G W X 370=23 C L J 
26=35 I C 305=43 Cal 790 

Ss. 78, 139 and 140 empower District 
Court to fra ue bye-laws penalising encroa- 
chment on roads. AIR 1922 Pat 545=1 Pat 
251=3 P L T 464=23 Cr L d 139=65 ! C 571 

— S- 139 An encroaehme t is an unlaw- 
ful gaining upon the right of another. A 


BENGAL LOCAL SELF-GOVERNMENT ACT 

” { III OF 1885 )(CWy?,) 

hanging verandah would l;)e an encroaclimeut 
if it amounted to iu\ unlawful gaining up(.)u 
the right of user l)y the public. The 
public have a right of user not merely on 
the road way but also on the side lauds 
attached to the road. 18 G W N 1120=22 I 
C 763=15 Cr L J 187 

— 146, 363 The negligence of Dist 
Board and Municipality to remo^■e an obs- 
tructions which had been placed was cover- 
ed by the phrase any thing done under the 
Act. In such a case Pif is entitled to da- 
mage.s not only for injury actually visible jit 
the time of suit but for such consequental 
injury that may be reasonably expected to 
arise in future. But a future suit for sul)- 
sequent loss of injured limb -was not mriii- 
tainable as it did not give rise to a fresh 
cause of action ivithout any further wrong 
on DefFs part. 5 P L J 359=1 -TJjT 269 
=( 1920 ) Pat 193=58 I C 749 

— S. 146— III order to give rise to a 
fresh cause of action new injury ( and not 
the develox)ement of an old one ) is suffi- 
cient. The negligence of iniblic bodies, 
such as the District Board and l^Iiiiucipality' 
in the dischai^ge of their duties imposed by 
the Statue falls under s, 146. (1920) Pat 193= 
IP L T 269=5 P L J 359=58 1 C 749 

Bengal Rent Recovery Act contem- 
plates the sale of whole tenure 18 C W N 

170=23 I C 105 

BENGAL MEDICAL ACT 1914 

— S. 27 — Where the Returning Officer, 
through oversight did not consider the 
application of a licentiate in Medicine 
and Surgery of Calcutta Univevsity entitled 
to be registered as a voter and co nsequently 
his name vras not enrolled as a voter, it 
was heldthat the High Court had no Jurisdic- 
tion to consider an application for mand 
amiis under S. 45 of Sp. ReL Act For 
inclusion of the name. 

Under R. 16 of the Rules under the 
Act, the decision of the local Government 
as to any question about the rules is final 
and S 27 of the Act, takes away the 
right of person, to institute a suit in 
respect of any act done in exercise of any 
power conferred by the Act on the 
Government, Council or Registrar. 19 C IV 
X 129=31 I C 618. 

— Ss. 27 & 33— The returning officer 
cannot be compelled to publish the applicant’s 
name in the final election roll. The act 
referred in S. 27 is one done under powers 
conferred in local Govt. Even, if the rules 
under B 33 are ultra vires an application 
for mandamus cannot be sustained. 19 0 
■ ^ . .. ., . ,.W,.H:,J.29=3I I C 618. 



OESAI’S ALL INWA CONSeLlftATBD CIVIL BlfiEST 191l-tW4. 


;4T 

BENGAL MOTOR CAR AND CYCLES ACT ( IH 
B C OF 1908 ) BYE-LAW NO. 4 RULE 20. 
--The owner of a motor Oar 
respooHible for the acts of his servant 
whom he permits to use Ins motor car. 
The master is liable if the servant drives 
the car recklessly or negligently. J>ut the 
master should not l)o held liable in every 
case of improper use by the servant, it 
once, the permission— express or implied 
is o'iven to use the car, the master will be 
held responsible for every misuse of the 
car while that permission lasts. A general 
iniunction to the chaiitlear never 1<> 
drive the car beyond the regulatnm speed 
cannot absolve the owner irom responsibi- 
litv 0 I 0 480=15 <J W N H00=T2 C r L d 
^ 89=13 C L J 335=38 C 4!5. 

BENGAL MUNICIPAL ACT ( HI OF 1884 ) 

— Candkliitc’s presence at the actual 
voting is illegal. A 1 B 1924 Cal 1070=28 
C W N 802=82 I C 345. 

—When the sanction is for one olfcnco 
conviction for another does not hold good. 

A I E 1924 Fat 377=1 P L E Cr 45=24 Cr 
L J 478=72 I C 894. 

— S. <) (3) Occupation & not ownership 
determines poldiug. A 1 E 1927 C 592= 

101 I C 735. 

— S. 6 (3) One owner’s two adjoining 
plots are not surrounded by one set of 
houndaries, though on the North & soutli 
-there are open spaces. ATE 1927 Cal 592= 

101 I C 755 

— Ss. 0 ( 3 ) & 85— A-Whou a same 
person acquires adjacent plots diiferentl:^ 
thev form one holding not to be se])aratel.\ 
:assessed. A I E 1926 Pat 181=7 P I. T 35= 

90 I C 74, 

5v, 6 cl (3)— The term holding 
means land occupied by r. jjerson under 
one title or agreement and surrounded by 
one set of bouudades. 17 C W N 812=17 
C L J 131=15 I C 548. 

— Ss. 6 (3) 29 and 108— The chairman 
of the Municix>ality, is the person in whose 
name only the Municipality can properly 
be sued. 

The Bengal Municipal Act does not 
allow, for purposes of separate valuation 
and assessment, the splitting of a holding 
held under one title and surrounded by 
•one set of boundaries into two separate 
holdings. 46 Cal 784=23 C W N 6U=5I 

I C 993. 

-Ss. 0 { 3 ), 101, 103 and 110— 
Municipality's right to a.ssessmeut is not 
iakeii away merely because the lands form 
l>art of a revenue, paying estate. 17 C L d 
131=17 C W N 812= If I C iU. 

— S. 6 (4)— “Building” meaning of. 726 
.... . .. 

-Ss. 6 (4), 204 and '218-D'nIess it is 
that the paiit land adjoining the 
enjoyed as part of the Emus® 


m 
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olwtrufltioii iiliieetl in fi-oiit of larit! 

ca.uioi Iw ruganied ax mi „l,stru,-iu>i. jdaml 
agiiinxt or in front of flm hwise withm In-. 

of s. -<'l. " « .4i(,=4l) I (■ 

“ " C R L J 714 

— Ss. «, (U), lo. l"d. UTt-.A iMTsou 
does not Imoomo siiulilif-l us ji v.,t,T iiior.;- 
11 V beciuiso lie pays iii-oaH: tax <n- luuiii-i- 
pal rat<s unless h, is also lln, jhtsoh 
legally liable to i>ay. 

—Where |>roi>ei;t,v was iu14nirc.il b.v 
the father whli coiitriliutinns friun his sen 
and the son use,! to |ia.v the rates. Held, 
thut the js<m c.«ui be citln'r an 

'occunHcr or joint owner with the father. 

■ 15 '(,5 N oKb=ll C 1. J 471 
— S. ♦> cl. (13). S. 3b— The w<tnis “not 
};eing private property and rmt btn'm^ mr.in- 
tained bv Uoverument or at the imblir 
expense” ’in s. :i0. refer otdy bridges 
tanks etc. ami not fo the wm-fis “all roads 
including the soil.” People used tfj pn>s 
over a certain land, by the implied permi- 
ssion of the shebaits to pay pronami to 
the idol and for a definite period m each 
year the wav over the land used to bo 
closed to tratric and the shebads used b* 
collect tolls from shop-keepers. Uw siied> 
erected on the laud. Held, that tlie open 
land is not a road as defined by s. b, (13) 
and is not vested in tlie .Muniel|»ality under 
s. 30. 9 I C 562 

---S. 7— Saiicikm of Local government 
—Increase of rate of simr; kind of_ tax-- 
►sanction not neces.cary tf»r. A I R 

C 78=36 C W N m 

8s. 14 and 15 Eiitry in the Eegisier 

is to be regarded iioi so much a.-^ in itself 
a <iu:ilitic;du>n but as the eudenee uprm 
which the polling <d!ifer must prorccd. If 
a duly qualitksl i>erstni finds his nann,', 
omitted from the register, Jie can apply f<»r 
inspection or hw reclilkation of nccifkntal 
ommisslons and if the chairman rtdnses to 
rectify the ouuuission of a person’'s muuc 
in the register, that person is entitled to 
bring a miit. 24 C W X 90*9=57 I C 969 
• — S. 15 — Blcction as l.’muiiussiontfr of 
Municipality' set ashie by District Afacds 
irate purporting to do so under rule 4Si M' 
Bengal Municipal Election Eules (i9:itl)— 
Yaiidity of— Declaration of— Bidt for— 
MaiutainaMe. 37 C W N 122 

— S. Ib—The power of disposing off 
election disputes nny be given to Dt. Miigis. 
A I B 1931 Cal 288=34 C W N 972=58 C! 

180=53 C L J 236 
— S. 15 provi. & r. IS— Civil Court’s 
■junsdictiou for declaring the invalidity of 
m election is not removed AIK 1931. 
Cal 36=58 0 87=34 C W N 741=1 -E {1931) 
Cal 108=129 I C 421 
— Ss. 15 & S9, r* 15 (1>— The rule k- 
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iiiifKindivc & till) election would l)e affected 
by its infringement. A I R 1931 Oal 36 

=i'.S <: 87=31 C VV N 741=[ E (1931) Gal 

198=129 I C 422 

— 15 —The whole election beooiueis 
vitiated if iii joint election one person's 
election is declared invalid. A I E 19rU 
Cid ;5G=5« C 87=-M 0 W N 741=1 II (lUdl) 
Cal 198=129 I C 422 
— .S. 15— The sec. refers not to taxa- 
tion hut to eleotral franchise. A I E 19'.i8 
(■al 8:W=r>5 C T2l>l>=:i:> OWN 941b I. E 
(1929) Cal ai4=l l5 1 C 90 
— 15 — One nunst lie on voters list for 
voting or being elected. A I E 1920 Cal 
ll»7<br>:'i C 570=44 C L J 31=90 C W N 

977=96 1 C 620 
—S. 15 (3) A sou cannot vote if lives 
with tlie father but not as owner A I E. 

192.1 Cal 782=70 I C 154 
— S. 15 (;>) A son may vote oidy by con- 
tract or paying rent for exclusive use to 
parents. 20 C W N -412=70 I C 154 

— B. 15 (2) Members of a jt. Hindu 
f imiiy can vote individually. A I E 1921 
^ Cal 782=2G C W N 412=70 I C 154 
— S. 15 In ]>ersons members* of a jt. 
Hindu familv are included. A I E 1921 Cal 
473=11(> C L J 189=64 I C |68 
— S. 15 A person not legally liable to 
pay, cannot acaiuire the statutory qualifica- 
tion iiuder s, 15 by mere payment of in- 
coine-tex under cl. (1) of the proviso to 
B.. 15 the payments of municipal rates, to 
^erve as a qualification to r ote must be 
made by a person legally lialde to satisfy 
the municipal demand. 38 Cal 501=13 C L 
J 471=15 C W N 580=10 I C 43 
-S. 15 rules under-Meveiy because person 
:i' oiiii^ied as a voter under r. 8 as rei)re* 
senting a corporation instead of in his 
uwii capacity he is not disqualified for 
f/iection as a Coinmisskmer if he is other- 
wi'^e duly qualified according to r. 2 of the 
rules framed undei’ s, 15 and duly register- 
i d as a voter as provided by rules 4 to 12. 

IG C W N 710=10 € L J 212=14 \ C 166 
— Ss. 15 and 09 — Eule 17 framed 
under Ss. 15 and 09 is not mandatory hut 
the pivrty supporting the validity of the 
-*.ii‘ctioi! must show that the infringmeiit 
<d‘ ride 17 has not afi’ected the result of 
the election. A provision as to the time 
of opening and closing the x^oles is merely 
directory. 47 Cal 524=24 G W N 189=30 
C L J 270=53 I C 741 
— S. 29 — A suit by Municipality must 
i -e brought in the name of the Chau'man. 
It is not enough if he only signs the 
|)iaint brought in the name of the Muni- 
cipality. 35 C W N 373, 

— -Ss 29, B4, 37-— To have effect the 
isignature must lie for the execution of the 
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deed. A I E 192:1 Cal 35=50 € 180=3G C 
L J 109=70 i C 794 
— 8. 29 — A suit for arrears of tax in 
respect of two non'.contigqous, distinct 
and sejmrate holdings is not maintainable. 

35 C W N 373'. 
— S. 29— Wheie no damages against 
officers of a municipality per.sonaiiy fm*- 
wrong done by them and tlie ndief is- 
sought against tlie Municipality itself the 
only proi>er deft, is the Chairman, atid the 
joinder of vice-eliainran and officers is not 
Xiroper. 23 0 W X G 11=51 1 C 993= 

4$ C 784 

— Ss. 30 and 34 — Commissioners can 
dispose of otilv the roads. A I E 1929^ 
Cal 33=32 C W X 1055=5C> (.: 2S0=I 1C 
(1929) Cal 371=115 I C 5J5- 
— Ss. 30, 234 and 235 — Municipal - 
lity in absence of contract cannot le\'y 
rents etc on those exixising good for sale 
on the roads. 7G I C 178=A I B 1922 Pat 
286=3 P L T 339=25 Cr L J H4 
— S. 30— applicability, 9 I C 562’ 

— S, 30 — Burning Ghat, 10 C W X 
1044=4 C L J 343=33 C 1290- 
— Ss. 30, 34— It is within the powers' 
of the Municipal Commissioners to abandon 
an old road for a new one, to straighten 
a crooked road under ss. 30 and 34 and to- 
exchange a piece of land for a public- 
purpose under s. 34. 11 I C 28^ 

— Sb, 30 and 31— A private pathway 
does not vest in the Muoicipality under, 
s. 30 of the Beng Aluoicipal Act eveiv. 
after the amendment. But the Munici- 
pality can exercise some control over sucli 
a xiath-way under s, 31. is the x'^i^^^blic have 
a right of way over it. If a road vests iit 
a Muiiicix)ality, it becomes responsible for 
lighting etc. 43 Cal 13lb20 C W, X G13= 

^.■33IC'27L, 
— Ss, 34, 37 — Lease of Municipal land 
which does not comply with s. 37^ is unen- 
forceable against the Municipality — Such 
leases come within s. 37 and xmovisions of 
s. 37 are mandatory. 51 C 930=lnd Rul 
(1931) Gal 613=133 ! C 179 
— S. 34— For municipal improvement 
Commissioners mav teansfer land. A I E 
1929 Cal 33=56 C 280=:32 G W X 1055= 

'iST C.:5t5‘ 

— S. 34. — A major ptirt of the road be- 
came useless for -public purx>ose and the- 
Municipality sold the remaining jiart 
longer required and which was useful to* 
the plff. A I E 1929 Cal 33=56 C 280= 

115 I C 515 

— S. 34— It is not necessary to limit 
the meaning of ‘dand'* by excluding roads 
onlv- A I E 1929 Cal 33=56 C 280=H5 

I C 5I5-' 

— Bs. 34, 43 and 44 — In absence of 
sanction by resolution lease of Munieipui 
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property is void. 


A I B '(>75=37 ’ 

0 L j m-n i c m 

—H. 44-~Tiicii‘e is no power undor llie. 

Act for the Chairman of the* Municipality 
to act on behalf of the Afunioipal Com- 
missioners. 50 C 234=137 I h‘ 812=1 B 
1032 C 3 .s4=:K> C W X 134=A 1 B 1032 C 
402=1032 (,.’r C 452=33 Cr L d 52l=A L R 

!932 C 594 

Bs. 37 and 44— Leiise l>y only the 
'Cliairuuin is fiUra. and aecetitance ’of 

rent <!nes not validate it. A i B .1027 
Cal 075=37 0 L 580=75 I C 506 
• ' — S. 37 — Contract l>.y Chaii man and 
Yice—Chrirmau sutHces if according ti*. 4'. 

1> Act, and Begis,. Act.' A I B 1023 Cal 35 
=50 C 180=33 C L J 100=70 I € 794 
—8. 44 — Acts do!5e Ity “ the (tomnii- 
'Ssioners ditfer From those done by 
•’ them at a meeting A. I B 1023 Cal 
1073=95 I C 726 
— S. 44— A Aliiivicipal <4mirinan has. 
no TKJwer l>n sanction prosecution for food 
adulteration. A .1 H 1023 Cal 501=25 (Ir 

d 170=76 1 C 594 

—8. 44— Order for prosecution under ^ 
the Aet—r Power of Chairman to pass such 
order on behalf- of Gommissionor.s. 20 

C W N 824 : 

—8. 45— Chairman <*an delegaie his 
powers boih under the Act and the Buies 
nmkr iu A 1 R 102? Cal 704=31 C W X 
02d=Pi.l I C 890 
— 45 <V 2<M-An ;t])plic:u'iofi y- sd>o 
•n norico \mdt‘V S, 204 are included in pro- 
-secnnon. A 1 H 132*1 Cal 1073=95 I C 726 
_S 4:>-.Soe 8, 35:-l infi'a 20 C W N 824 
--8.45.240, 27;l' (1) an.d 35;» Me-re 
l‘;u't that the offh*er ileleeoring lias ceased • 
to hold office cannot ferminaU; the de.k>- 
gation of powers tiy \i chairman to a viee- 
ohainuan tmdcr 8, 45. it eimtinues: until 
wiilirhwn 18 Cr. L d 273=38 1 C 365 

— 8, 45 Vice chairman cannot he delo- 
gatcd the powers vnnkr the Licensed ware- 
house efc and Tire Brigade Act. A f U 1321 
Cal 4411=25 C W X 1H10=66 I C 428 
— 8. 40 Proviso, ''.Die appoint ir.ent of a 
IT.oallb. officer is an tippolnlmeiit- falling 
witiiln the proviso to 8. 4d of the Bengal 
Mimicipal Act that it; to say an appoint- 
Tuont to a post, the -.dary of which is B.s. 

.. 51} per mensem or upwords, 53 C 231=;>t;) 

C W X 134=137 I C 812=A 1 B IP32 
0 ■4ii2=lh32 Cr C 452=33 Or L‘.T 521=1 11 
11-132 C 3S4=A l-R 1932 C 594 
— 8 53— Eligibility of a condidafe 
Impends upon Ids ]>f)siiion a circumstance 
on the nomination day, A I B 1931 Cal 
288=58 Oil 180=34 C WN 972. 

— 8. 57 — A convaet c.vnnot KtancVas a » v* 

- etvadidaic when he perforins his- jart of the f outside, 
'-^uiract hut ho or any one intoresled in 


m. 
IF 

BENGAL MUNICIPAL ACT III hF'lS84 {(huitl) 
the conir.'Mtt 


is unpaid- A I 'It 0331 r;,| 
280=34 C W X 072=58 C 18(1 
-—8. 57' — A pei'S<»!i dispyaliticd iunhir 
H, 57 is inoligihlo for fdmoion as a .y<niiC. 
pal Cominissioner. 

A teacher, tw hi* holds an officH! oi 
jirofit under tlic MunieipaiO.y is di.s(|uaJiticd 
from hidng c.lcc.te'il as a i ’<»iiniiis>ioiim . 47 

^ ‘ . I C 169 

--8, 0(^- An appeal agajnsi tb,- 
ction of a muniidpal senani iiniorm'. -.Jt'.j 
in it ran he heard by a l>f Bagf'j. • ;r2 * r 
Ij d 3ri7=3 1' L H iBat) -51 = 61 I C 515 

~~'8. 85~''l’h<* srojH* of l!it‘ is, 

widi.ned hv the worti ■ *e.ire{ini.''iuoee's, ' 

I B 1020 Cal 452=10 C b 3 3s:jr:i3 r W N 
^ ^ ^ I C H64 

---8. 85 (a)-- Depm-'iiN in ap 
Blinks, within niniii'-ip.'d litutH 
within Munieipallivv' I B !* 32 !i f;,,| j,5*: 
=40 C U d 383=33 r W X u<\z{iK I C 86i 
-■■8. 85—- Validity of the iinposibon m 
the pt;rsoiial la.'; nr.der >. 8.5 raniH*! i * 
questioned *for the tirsi time in m-*- at t 
appeal. A I B 1020 (’a! 452=53 C higri U 
{1020} Pat i*.8R-=||S I C 864 
-~-H. nr# fa)- '8er vaitPs ociaipaiinn nets’ 
fve ancillary to his duties, Assossmeni 
depends upon the mode of tr'^er. A 1 B 
102H Cat H32=55 C 1233=32 ('- \V X 0|b.;i p- 
(1020) (5il :m = li5 i C 9a 
— S. 85 (n) ‘dfohUng’’ doe« je »1 mi;;r! 
a pi«'t of it. A I B 1028 C:il 83os55 r 
12(;3=.‘;2 C \v X ‘Mn=i no20i Cil OlPfbs 
■ ■■■ ■■ '■ ^ . ' i C fib 

—^8. 85' -For part- of unr li ddl:<; 
oerupied «.eparately tiifn- r.inno! hi- qi!" 
e-rent asseKHmertts A f B 1028 Cal 
C 1233=32 C W X 0ib=r B (1020) Cul „:f I 

si 15 i 'C 9ii 

-~S. 85 (a)— IJjirdarH are the act it,, i 
uccupanls when the iIiBIk holding ilajM oi';l 
niarkel pLa»*e gave licenses to oiln lo Pk* 
.selling goods. A 1 IT 1028 Cd 5td;.:'2 c 
W X 117b=li| I c 91 
—8. 85 (av—Tliere must by sepampt 
assessment though 'holdings are In-Id join!]-, 

: A l n 1028 Cal 501=32 C W X l! 7 o=| it 
; (1020) I'al I0fb|i4 I C 94 

--8s. 85 (;y) A- 87 (b)-T!m fiend iifijias 
of tea Companies wa.h within the Mum;;,.,, 
j limits but the income was derivrd fron. 

gardens oaiside it, ^Thc assL's.snnnjt e. , 

' on that incoiiic. it K not a* 

* separate though the holding ia; jomilv 
i held. Befecfe in the asse.ssmen*i ’u\df;'i 
I B. B7 (h) does not. affect the 
; A I E‘ 1022 Cul 40=34 0 L d 2H3=2t; C \v 
; 3n=64 I C MK 

. — Ss. ft', & 87 — Incoiiio is a.H!.f.><saLl»* if 

siMsut within mnnicipiil arua Ihou^rh oar'ijc,! 

' ” A I E 1921 Oal 4R'«48 G 1 

c W X 47=41 1 c 5H, 
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— Ss. sr>, 8i) tOH— llateable ' occupa- 
tion is Hxe<i }»v beneficial crijoyraent - and 
use. ■ ^ ' 2o C W K 282^60 1 C 498. 

— S Assessment is based on the 

<^arni{if» and liot is]>etic]in^^’ in the. miniicipal 
area,. A I il im Cal 507*^25 O W X 4.5 

■.r60IC 284. 
--S. <^7 — Not mentioning tlj’e earning 
on Uie list docs tiot itivalidat-e assessmoat. 

M C L d 283=6*4 I € 649, 
~i').S5 — Nature of* personal tax ufider 
— not attaching to ativ ),)articulav hoiding, 

A L \l 1333 C 437=30 C W' N 900=142 I O 
03=A t KAm C 78 
“Ss 85 and 89 — scope of — ^personal 
tax — imposed under Bengal Act*0 of 1808 
« — legality— imposition of personal tax as 
well as a rate on tlio annual value of the 
h ddings in one and the same ward — ^pia?- 
prioty: A L E 19.33 C 437=36. C W N 906 
— S. 85 — Personal tax — Iiux>os»tion of 
Ha,nction of Local Government not necessa- 
ly.for. A I 11 1933: 0 78=30 W N 906 
— S. 85 Personal tax imposed under- 
Not attaclied to any particrilar holding. 

The tax does not attach itself to any 
inirticular holding but it is a tax imposed 
upon a person occupying a holding : within 
the Municipality according to ■‘•circumstance 
ami property.” It is therefore no objection 
to the, ^tax that the assessee , had changed 
liis residence from one place to another 
and that no particular holding was taxed; 

A I R 1933 0 78=3G t W N 90$ 
-Ss. 85 &89-Persou!il tax and tax on annual 
value <vf .Government buildings in same . 
ward— Levy of — Legality, .4 ..... 

A I R 1933 C 78=36 C W N 906 • 
— Ss .85 (b) & lOL It is an ultra .vires 
valuation if based on supposition' though 
aece]ded hy commissioner. A I R 1930 C.lai 
33=57 .0 11)2=34 C W N 1.55=124 -I' C 483 
— Ss. 85 (h) Sc 10 L The rate Alex)ends 
upon gross annual rent reasonabiv exi^ected. 
A 1. R 1930 L’al 38=57 C 1G2=50 0 L J 
537=34 G.WN 155=124 I C 483 
— Ss 85 -and 87 — Income earned by 
ivsident tax^myers from outside the Aluni- 
1 ipnl limits to bo spent and enjoyed within 
the IVIunicipality is liable to assessment 
under s, 85. The words “ Circunastances 
in s. 85 must be interpreted to be in sub- 
.stance the equivalent of “ means 25 

C-W N 47 

— S. 85 — Income from zainindiiri out-; 
,>ide the Ahinicipality ■ is not assessable' 
-under s. 85- i Pat L T 591=56 I C 821 
— 8s. 85 and 11 G — Civil Court cannot 
assess the value of the circumstances and 
property for the jmrposo of s. 85 as -that 
must bo done by the machinery prescribed 
4>y the Act. If the Municipality fails' to 
ulselose factvS justifying the • plaintiff’s 
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assessPtent, a prijua facie case. i..s to the 
assessment being illegal ivs- niitde out. 41 
■GaLlG8=19 C 205=20. I -G AN=!7 C 
’ ^ W N 1230* 

—8s. 85, tl3v 114, and ilG”-ln 
I’egaKling the aihoiuit ot assessment, it is 
only when a ■Municii>iilit.y acts I'dfra vires 
that the Civil Court ca.n interfere and suoh 
interference' cannot be (piestioned by th’e 
Miiiiicipjil-ity under s. Ill) ’ 23 C W N 475 

=1.9 C L J 379=50 I C 394 
• - —8. .85- pi)— -TJie lest to be applied in 
determining . the circumstaiices • a'nd 
property ; <»r mean>s and iwoperty withiii the 
Municij[)ality is net .wh:vt is spertt but wha,l 
is earned within the Alunicipalitv, .25 
C, W N 42=32 C L 3 210. 
— 8. 85‘— bVhere a Naib of a zamindjir. 
btoqued tP house in zamindaGs premises,^ 
where he carried on business on behalf of 
his master and for which be did not use 
to pay rent.. Held, '.that zamindur and uot , 
the. Naib who as liable, as the occupier of. 
hol,diug' under s. 85, for payment of the- 
Alunicipal tax. 15 C L , J G89=I5 I C 909 

—8. ‘93 contains a provision which, 
empowers the Alunicipaiiiy to enhance a’ln 
assessment upon the ground that it appears 
to them to be inade{pmie and to have been- 
so made owing to mistake and _ fraud. The- 
X>ower is curtailed ly* die limitation that 
not -only the' presemt assesvsment should 
i appear to the A[unici]*1ity to be inadequate- 
but it must also be shown to have been 
SO made owing, to mistake ,ond . .fraud. A ,1 
. R; 1.933 C 78=36 C W N 906 .(908). 

— S. 8G— The phrase ‘;civcumstanceh' ■ 
-and property within the Mmiicipality” does 
not include income derived frjt)m property 
outside Municipal Limits .and- therefore 
such income is not . liable to assessment,. 

4 P L J a73=(1920) Fat; 120=54 I C 227, 
— Ss. 97-97 A, 102, 108— Area of ' 
holding increased owing to extension of ' 
Municipal limits — Tax , lixed as for, area 
I formerly within ^ Municipal limits, coniiot 
i be ii.jcreased owing to c-nhaticed area during 
quinquetinium. Added area maybe asses.sed 
as new* holding. AG C 7 h4=‘23 C W N (>11= 

; . 511 C 993, 

r-S;. « 101— Rateable value is the 
reasonable expected rent; &■ interest ott 
costs or on capital value; sho*vv the tenant’s 
I capacity to pa'v rents. A- 1 R 1930 Cal 38= 

!• 57 C 162=50 C L J 537=34 C W N 165= 

I 124 I C 483. 

1 , . * 

■ j. —8, 101 provi. (.3 ) Raised reservoir 
must be assessed a.s it is not a machinery 
AIR 1922 P G 27=15 h W 253=20 €- ir 
N 7G1=49 C 190=67 1 C: 926, 
v;: ‘ — B. 101 — Proviso 3— Over— head steel 

.tank for the supply of filtered -water to 
s, Calcutta, not .being machinery witrun the- 
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S. 10 L IB aBseBBable. 46 Cal 
010 = 2:1 0 W N 727=54 I C 331. 

— S. 102-Old periientage is in fowietill 
another is fixed A. IE 1029 P 

L J I 49 =a:i 0 W ]S^ 10B9=I E ( 1029) P C 

|.'C"62I. 

102 lOB.-Eovaluiition of holding 
is not ultra vires without fixing a new 
percentage. A 1 E 1920 Cal 607=59 0 450= 
ao C W X 405=94 I C 231. 
lOa-See ss. 2, 29 etc .wpra. 

— S, 106-Future Eates or taxes cannot 
be remitted by the Commissioner. A I E 
mi Cal 129 (l)=a4 0 W N 1019=130 ! C 141. 

--Ss. 4ia & 114. Disposal of objection 
to assessment as also the subsequeut actions 
.are ultra vires if not referred to commi- 
..ssioner, A I E 1926 Pat 547=7 P h T 804= 

94 I C 444. 

— S. 1 14-Bo th the circumstiaiices and 
the property must l>e^ within the muni* 
eipality. Three commissioners a 3 )pointed to 
act as appeal committee form a competent 
tribunal. 12 I C :12=39 C 141. 

— S. 155— -The words “ within a dis- 
tance of two miles above or below' the 
ferry ” in S. 155 are interpreted as 
within a distance of two miles above or 
below the ferry along the banks of the 
river or stream ’’ and not within a raditis 
M ttvo miles of the Municipal ferry. 95 T. 

C 782=21 C W N 601=25 C L 9 639. 

.--Ss. 175, 178. 179 and 202— By virtue 
■'of S. 175, the prelinunary procedure to b: 
followed when an owner is reipiired to ilo 
a certain thing by the Alunicipal authority 
applies to a case\inder B. 2U2. 21 0 W X 
470=29 0 L J 598=14 I C 985. 

— Ss. 190, 224, 226, 229 and 270 cl. (;2), 
The Municipal Commissioners are not 
authorized under the Bengal Muiucipal 
Act to order the removal of a drain in 
the building not being a branch diaiiii <.>r 
drain Ie.ading to a public sewer. 

Merely because the plaintiff consented 
to an ultra vires order by the Mui)ici{>ality, 
he Cannot be estopped siibsequcnt.ly from 
challenging the order unless it- is slmwn 
that the Municipality had acted on the 
Consent to its prejudice. 20 C L J l:4H= 

2ft I C 35S, 

— S. 202 — Calcutta Municipal Act of 
-1899-S. 942 of Extension of, to a Municipality 
No rej^eal of S. 202 of Bengal Municipal 
Act in that Alunicipality by reason of S. 
.942 of Calcutta Aluuicipal Act not 
provision “ corresponding to 8. 202 of 
-Beiigal Municijjal Act within meaning of 
8. 912 of (Mcutta Municipal Act. 59 C 
811=1992 Cr C 71=96 C IV N 51=1 E 1932 
€ 255=39 Cr L J 371=196 I C 909=A I E 
1932 C 65=A L R 1932 C 221 
[ „ ; — 8. 202 — The only requirement of 
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202 w iliat the Cotmnlssjoaors shull jssm* 

a notice which shall show’ lo tbe opposite 

qwty, in a way iri which InT can umierstuml. 
wliat the obstfuction or the enm'oavliment 
is that he is reiiuired to remove.. The fm-t 



— S. 202 — When a Magistrate niak<-s 
orders without hearance tlrny mtisi. lie 
ashle. A 1 E l92o Cal 994=o2 ( (>7tb4l ^ 

L d 6U=29 C W X 817=88 I C UL 
— -B. 2tJ2 C P C-M:t.y lie followed h; 
absence of any other |u*ocediiri‘, A 1 It 
1925 Cal 9:U=52 C 670=41 C L 9 611=29 c 
W X 817=88 I C 862.. . 
—S. 202, 204, 218 <Sc 95:9 -When tlir 
period of compliance expires liniiiaiioti 
runs. 22 I r Ij *l 427=2 .1? B I 

' I C 115. 

— S. 2*12 — Magistrate’s (ufler can i- 
revised bv the High Court. A I. E 1925 (5-d 
934=i52 C 670=41 C L d 611=88 I C 842. 

B. 2<J2 — A civil court must fiecide 
dispute about title. 22 Cr L *3 2o=59 I C 137 
— Bs 202, 204 and 2:i:»-Hncr4>achi!Koo. 
hy pei-Bon on a ^Municipal street, thoueb 
not objected to, cannot Confer on bin, 
any right to rai-se the sirndnre t(* 
height he likes, 47 I C 306. 

B. 209 — Municipality must bnice ;i. 
land received in gift on that t'-ondition A .1 
It 1924 Cal 101=24 Cr b J <:8fi=73 I C 77t». 

.~~S. 217— The Municipaliry madt* ;; 
road over the peiitioiicrV latid to -i 
trenching ground which was subsefpiemlr 
given up with the closing of the trenciiin- 
oTOund. The road was name<l by ih.^ 
Iluuioipulity. The petitioner was imixu^u d 
under B 217 of encroaching on a ptd*bh* 
i‘oad. Held that on the evideiice it cannni 
be said that the road was a poblic; <nu. 

22 C W N 599=44 I C 5 IK, y 

— S222-Ko presumption arises imdi'p 
8.114, lH(e)of theEu<lence Ad. ihat .an m d-c* 
applying Part 6 of the Bengal Afunicip:d 
Act to the Aliuiicipali ty was pr^^^mlig;m■d. 
under the provisions of S. 222 td ih,. 
Bengal Mimicipal Act :\\\ C W X 82,3= i.Mi 
I C 134=A I E 1932 C 833=19.32 Cr (CSfii- 

I H 1932 C 558 
— S 224.— ( 'isterns merely for coJU*... 
tioii of rain water and rice w'atm- do loc,. 
amount to cess-pools atid therefore (annot 
he ordered to be removed or closed under ' 
s."224 ot the Bengal Municipal Act A pii. 
cau.be called a eofis-pool, if olfcmsive matter 
is discharged into it. 1 Fat h W 774= 

; 4§ I c 552,::: 

■ ' — S 2B4— A road cannot l?e leased by 
a Municipality. ’ A I E 1922 Fat 286=3 
. F L T 339=25 Or L J H4=7I I C 178. ^ 
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BENGAL MUNICIPAL ACT ill OF 1884 iConfA) 

— H 2;37 — Unless ultra vires restrictidns 
iinpose<l by sanction should he followed, 
A I R 1922' Pat 11 8-(l 921) Pat 847=8 PXjT 
22G=1P 210=63 I C 355. , 

— Ss. 287, 240 & 241—Allegin4? material | 
alteration a boundary wall cannot be 
preveTited from bein^ erected. AIR 1921 
Pat 849=63 I C 290. 

— S 2.‘i8 — Time is reckoned from the 
boi;4iiii}" to build. AIR 1922 Pat 484=1 
Pat 42=8 P L T 779=69 1 C 183. 

— Ss. 288 and 240 — Enlarging a bouse 
by new and additional jiiasoiiary wall 
-amounts to ‘erection’ under Ss.' 288 and 240. 

2S I C 651. 

— S 240 — Whore a person, in the 
-course of repairing the up})er story of his 
house, had to renew certain parts of the 
wails and also to pull down and put up 
.-again the Calcony: held that there was 
neither erection or re-erection, nor, material 
alteration within the meaning of s. 240. 

2 Pat L W 190=8 Pat L J 88=(1927) Pat 

388=41 I C 713 

-Ss 240. 241, 242— Cons- ractioii of 
platform on open space l>etween the 
- external wall of a house and the drain. 
Constitutes an ‘erection’ under s. 240 and 
■jin order ]>y the Municipality not to con- 
: struct between the house and the drain is 
]»orfectly legal. 


BENGAL MUNICIPAL ACT HI OF 1884 ((AilA) 

— S 2Gi — Kiln shows a permanent 
: structure. A 1 R 1922 Cal 194=49 C 1014 
=2G 0 W N 92(;=72 I C 356. 

— B 2G1 — The Bee. applies a business 
which is not perse oifensive but from winch 
filthy smell mav come out. Go I C 518 
=A I R 1922 Cal 99=26 C W N 994. 

— S 261 — Timber is included in 

“wood” 08 1 0 827=A I R 1921 Pat 17H 
=G P L J 868=22 C L J 631. 

— S 261 — License -fee levied under — 
Legality of — Suit contesting — Jurisdictioti 
of Civil Court to entertain — Principle or 
basis of assessment — Amount of assessmertt. 
— Suits (|iiesti(>ning — Distinction. 58 C 

185G=A I R 1932 C 177=186 I C 542 
=I R 1932 C 222, 

— Bs. 271 & 178 — When objection t<,) 
notice is not well deal with prosenciition 
under s. 271 cannot be upheld t A I R 

1922 Pat 188=8 P L T 801=28 Or L J 278 

=66 I C 417. 

— Bs 279 & 810-^Wlie'n there are more 
tenants the owner is liable for Municipal 
rates in respect of the holding. 64 I C 35 f. 

— Ss 279 t8), 822 (1), 85 (d) & (f). 108 
& 85 (l>)— There should be beneficial use 
and en joyment for rateable , occupation. 
AIR ‘1921 Cal 161=25 A W ]S^ 282=40 
C L J 295=60 I C 498. 


A oerson aggrieved by an order s. 241 ' 
cjuinot claim relief from the Civil Court I 
uiiles's he has first availed of the remedy i 
under s. 242 A. 8 Pat L W 252=37 I C 854. ' 

— Bs. 240, 27ii (1) and 858— The .con- I 
.strut; tion of portions of a house which had 
been foially destroyed amounts to re-erec ; 
tion under s. 240 of the Bencral Municipal 
Act. ’ : 

A M'unici]v,ility caii order the removal 
of the portion constructed and at the seme 
time, even though the objections to the 
notice for I’emoval are pending, prose<:ute 
ibe owner of tln^, house for “erecting” or 
“re-erocting” witliout its sanction. 38 I 'C 305. 

— Bs. 241 287 — A bye-law wliioh 

prohibits ei*ection of a compound wall 
41 n connected with the building is invalid. 
A I R 1022 Pat 56=8 P L T 148=1 Pat 44 
=(1921) Pat 849=63 I C 290. 

— S 245— -Municipality can deal with 
huts in additien to pucca building in a 
bustee. A I R 1925 Cal 67G=86 I C Gl8 

=29 C W N 44 $. 

— B 250 — B 250 of the Bengal Mujii- 
cipal Act does- not empower the magistrate 
to seixe ghee which is not for sale as fit 
f<u‘ human consumption. 

Wheii the bailee parts with the poss- 
cssioii />f ghee with owner’s consent the 
-owner cannot eiiim it bark, 4 PatL W 62 
=48 I C 796=19 Cr L J 220. 


— S 282 — Application under s. 118 and 
not a Civil suit is the proper remedy for 
the aggrieved owner. • AIR 192G Cal GOT 
=58 Cai 458=80 C W X 405=44 C 1. J 275= 

94 1 C 23i 

— Bs. 290 to 298, 295 297 — liulos 

under s 290 are valid. 47 G 486=59 I C 340. 

— Ss 290, 291, 292, 298, 295, and 297— 
Rules 4, 9 and. 24 (e) framed by the local 
Government for the Chittagoijg Munici-. 
pality under s. 290 of ihe Bern gal Munici}>al 
Act are neither v.Ura nor in 

consistent with Ss 295 and. 297 of the same 
xVet. It is (>x>en to the Municipality, either 
to comiiel the occupier or owner of a 
house to pay for costs of w^ater meter or 
to cut otr "water comimmication for non- 
payment of the same. 47 Cal 426=59 I C 340. 

— S. 821 — A municipal holding includ- 
ing Thakurbari does not become a dwelling 
house nor can it be said to contain a 
dwelling iiouse, merely because pilgrims are 
allowed, as a matter of charity to lodge 
there for short periods during festivals, 

; Hence such a holding is not assessable 
: under s. 321. 49 I C 16. 

— Ss 821 and 822— Fixing of a scale 
i for the levy of latrin^ fees by the 
; Commissioners at a meeting as provided 
* by s 821 is a condition precedent to the 
validity of assessment and levy of latrin 
tax. Proviso to s. 822 exempts a shop- 
keeper living else where and paying latrine 
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BENGAL MUNICIPAL ACT III OF 1884 iCaNtil) 

iax for liis house from p:iyin< 4 ' .n.o«i,in for 
his . shop imk'.ss the shop coutiiiiis ;i 
privy or cess~])ooi. >Sucli . exemption is not 
extuiuled to the owner of Ji shop who is 
not its oeeiipier. 15 C W X r>1h=li'3 C L .1 

074=9 I C 218. 
— fcss ;)21 aud (4)-~To ^‘dwell’’ is 
‘‘io live nnd occupy for till purposes of life”. 

“Dwellino' house” does not cease to 
he* so heeadse a person absents himself 
(n?(^asion;vljy while on duty. 

’ Where u hokhui^ was used as a jdace 
(if business but the owner used to reside 
there only whefi <»!’ unsound mind. 

Held, that if: was not his “dweiliiig: 
house. It) 0 \V X 1027=31 1 C 10. 

— Ss. 521, d22-l’’he assessment and levy 
of the latriji tax is Ule^jal if Uic (Jomriii- 
fisiouers at the meeting do tiot fix any scale 
hu‘ the lew of latrin fee.s as ])rovided )>v 
a. 321. 

The ease of a shop-keeper living else 
v/here anrl paying latrin tax far his house 
is covered by the y>roviso to s. 322 of the 
act which exempts the shop-keeper from 
p;iying again for his shop unless tlm si op 
contains a privy or cess-pooL According to 
s 32.k the annual value of holdings contain- 
itig dwelling-houses or privies and not of 
dwolling-houses only which must b<* con- 
sidered while levving the fees, b Ind <as 
218=tn € WX 510=13 G L .1 674. 
“~S 321^ — A Tliaknrbari without 

privies is not a dwelling house within the 
vSec. where pilgrims stav for 3 dav.s at a 
tiiue. ^ ; 25 C W X 827=69 I C 16. 

— S 321— -A holding with a cow- shed 
and cook-shed is not a dwelling house when 
pHf. oecu]>ied it when of unsound mind. 

31 I C 10=19 C W N 1027 
• — >S. 339 & chap X Iicou.se may he 
applied for by a co-proprietor, 85. I C 533 
=A I E 1923 Cal 26L ^ 
— S 340 — Owner is any one wuth a 
. right to rent A I H 1920" Cal 231=35 I 

C 533 

- — S 35U — Tab'ia is not an instrument 

with a high sound. A I ll 1924 Pat 377=72 

I C 894 

... — S 35G— Distress warrant is sufficient' 
for one from whom the tax is to be colie 
cted. A I B 1022 Pat 532=1 Pat 423=3 P L 
T 559=75 I C 719 
■— B. 356— Distress is not illegal juerelv 
1:ecaiiso the return-date of such warraiit is 
rot shown. A I B 1922 Pat 532=1 Pat 423= 
3 P L T 559=75 1 C 719 
— B 358 — Action on alternative resolu- 
tions is valid. A I E 1929 P 0 272=50 C L 
J 449=33 C 10.39=119 I C 622. 
— S BGl—Their being no special 

provision in the Peng Mun Act the 
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BENGAL MUNICiFAL ACT ll.l DF J884 (Oh///n'j 

jHirchaser of a hohling sold iindt-r S. 
of the Act ■ takes it subject to eiH-uy 
braiiccs. . 21 h W X 42o"J9 I C 387 

' — S. 3>32— An ad is to f»«- r*‘'ja.rurd 

as ‘done under” a stalute. if tlH* d<H,i 
had a reasonable ami bonahd** b(4ier ilia.f 
he. was so acting ;ind lb;.* nofict*. I’epuir- 1. 
by s. 3f>3 is nocessu.ry if a p<*fson a'Jg!h*^ 
ed bv suc.h a!,i act desirt*'^ brifse 
suit.' 24 C W N 891 

— S. .ItvJ—r'nder Hu* stc. dainmes bn 
officer’s wrougful avt conkl be clahn* d. A 
I 1? 1927 O.d 592=101 I C 755 
--S. 9>33— Liinita,ti(.n dec'^ n*>t affeer, 
payment of as.sussmeni under p?otcj-l. A 
I "B 1923 Pat 547=7 P k 'V , so 1=9^ 

I C 441 

— S. 3f)3 — sec. dec'*; tint g'‘Vern .a 
suit by a MunicifKiI servant fo)‘ money duo 
under a contract with it a> it is one b>r 
breach of ct>ntra'd. 65 i C 105 

— S. 333 — A diimaue suit arise- out of 
illeticd distress warrant. A 1 P p)2i (hi 
91=48 C 45=59 I C 572 
— S. 3t)9> — Dcforc :v suit is tiled, untni- 
cipalitv .diould be eivcn a tmtice. A ,1 it 
1921 (ial 91=48 C 45=24 C W X S9I=59 

— S.. 391 — Wliile a'-sessing a building 
U!^; ‘'dwelling liouse” with latrin ta.s, ih' 
period for whicli tise Inmse is {u*t,.'ii]tk?d 
during the year ar.d whether nauintl fine- 
ctious are perforiucri there by the resi- 
dents mid '.the mn!H<'ipal .act ion foe ni{.>er- 
vaucy purposes, tnust be takioi Inur 
accoiuit. 38 I C 789 

BENGAL MUNICIPAL r:LECTI0N RULES 1930 

— Beftwe poll, i- closed rondidan. 

can withdraw. A I. \l I92t» Pal btbhilt 
C W X 370=91 I C 722- 
— H. 4 to 11 — A !ie\v fiomplianee is 
not required, when tleadion is postpone d 
to allow time under r. 5. A. I* P 0927 P.d 
-704=31 C 'W X 92«>=|li3 I C 89(1 
— Hr. 7, 10, 29—-A name reniou'd i'rm 
voters list may be repiarod bv I H‘. 4 1 an I 
strate. A I- R 1921 Cul *8))8=7|| C 'W 

N 147 

— B. 3, 7 01113 K) — Election will not 
bo set aside where there w'as sufficient 
time to apply under r. 10 was tuiavailatde 
aud application was not %vronglv reiected. 
A I B 1927 Cal 704=31 C W‘ X 92G=IB3 

I C 89D 

— B. 15 — The rule is inandatorv. .4 i 
B 1931 Cal 35=58 C 87=129 I C 422 
— E. 15 aud 13 — It appears that the 
Magistrate should summarily and finally 
settle some election dispu'te but it- is 
doubtful under provi. to r. 15. A I It 
1931 Cal 36=58 C '87=34 C W X 741=129 
: . • I C 422 

. — B. 16~A Civil Court may question 
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BENGAL’ MUNICIPAL ELECTION 

RULES 1930 {Contd.) 

A'la'i'islvatcV oi'ilei^ saTi'iS the nomiiui- 
tiou paper wa« within time. A T K 19^ 
Oal W>=:5B C «7=;U- C W N v41=L29 

I C «2 

■ . —IL lJl), 10 and (»— Wlietber a iiaixie 
dioiild be oil \'oter*f< list can bo decided 
by a maylrtfcraie, A 1 .K 10*21 Oal 808=26 
' C W N 147 

—lb ;>2 — When new polling ' oiticevs 
Jt.re ajjpointed and the election is postpon- 
ed the rule is in a])]ilieablG. lOil I 0 800= 

A I 11 1027 Oal 7<H=3l C W N 926 

— R. 0*2 — Meeting Rules- The rule is 
in;i])plical>Ie when new^ polling ottieens are 
.appointed on ])(>st-ponemenfc of the 

ttloct'ion. lOd 1 (2 S00=A I R 1927 Cs! 704 
— lb 40 — jurisdiction of iJistrict 

Magistrate to declare an election void on 
ground of corrupt practice — 'huaterial ii*re- 
gularity*— Bengal Municipal Act, S. 15 
A L R 19J3 C 440=60 C 437 
—lb 40— Election petition— Corrupt 
practice— Declaration of invalidity of 

election on ground of— Jurisdiction oi: 
Civil Court to enquire into alleged corrupt 
]>ractice and to uvant relief— Not taken 
away by lb 40. ' 37 C W N 122 

— B. 40— ‘-Material irregularity” in 
— Briliery and corrupt practice generally 
tiot wjv.ered by — ^Jurisdiction of District 
i\iagistrate to enquire into — Note added to 
lo li, 40 — Object and effect of. 37 C W 

N- 122 

ImWtxl N. W, PROVINCES AGRA AND ASSAM 
CIVIL COURTS ACT ( .XII OF 1887 ) 

( S. 20 (c) Ilep„ Act A’TT of 1880; s. 25 
fb) Hop., Act VIII of 1890: s. 2 Rep in pt 
Act: Nil of 1891; s. 1 (2) Rep in pt (in 
Anra), act NX of 1890: s. 9 (1): Declared 
in foriv ill thc3 Southal Pargaiias. with 
nHxlilieations, and as regards certain suits 
only, Reg. T of 1895, Ch. Ill: Ext. 
-Sambalpur District, and s. 56 (1) (a) Am Ben 
;t,ct iV <d* 1906, s. 2] 

— b'ourt may amended or deft, may 
ijiuistioii pllbs valuation of suit but cannot 
in; «uIe^^iioned tor the first time in second 
. ^.ppeil A I R 1923 Cal 405=71 I C 1014 
— S. 8— Suit tiled under s 92 C P ( 
— Trans ter to Additional Judge not om 
lowered to entertain such suit’s-Juris^ 
diction. 41 Cal 866 

— Ss, 8, 20 — Where an applicant for in 
solvcn-'V was sentenced to one mon ill’s 


m. 


siiuplu imprisonnient by the additional 
dudge under s. 4)1 Provincial insolvency 
Act, held, that an appeal lay to the High 
<5mrt. 9 A .L J 371=54 A 382=14 

J,^:C^:4627 

8 (2) — In suits, under s.' 92 0 F G 


-under s. 8 (2 j Additional Dt. Magis, has the 


BENGAL N. W. PROVINCES AGRA AND 

ASSAM CIVIL COURT ACT 

XII OP 1887 (Co>H,l) 

same powei's as a Dt. Wagis. A 1 li IMl 
Oil -21 0=4H C 59=62 1 C 113 
-S. 8'(2)— A Dt. iiuk'u is antlioriztMl 
by auhs (2) of s. 8 of the Heiip;. (Uvil 
courts Act to transfer a particmlisr case h. 
an athlitioualJiulgc. 1.9 C TV hi iJl=-lt’ 

L J 497=42 0 84-2=29 I C 935 (F B) 

— iS 8 (2) — ompowers ihe Aihliiional 
Judge to ilischari!e any of the function;. 
assis;nocl to him hy Dist. 'p'y''!- ^ 

it'ir];! 1 C ■:iH4=34 A 203 

— S 8 (.2) — A rofcrencc under the 
land Acquisition Act, made over l)y_thc 
Dt. Juds-e under Hit' provisions ot s. .s cl. 

(2) to the Additional jtqg*! "fw 'pjosyt 
can he disposed of hy the later sO I C 690 
— S. 10— All ahsonco of Dt. Judsm, the 
aeting judge can here Weal to Dt, Judge, 

A I R 1927 Cal 598=91 t W A W4=|G^ 

, r C,'-' J4o'" ■ 

-S. 13 (2)- Allotment of Sub-Division 
does not limit jwi'jdiction. A I B 191^ 
Pat 230=10 P L T 848=120 1 t 783 
-S. 13 (1) ‘T- (2)— Sub-Judge’s juvis- 
diotiou under s. 13 (1) 
away hv Dt. Judge under s lo (2). A t D 

1927 Oal 312=54 0 :!7y31 C W A 

I C 1 3 <i> 

15 (2)— fXnirt pnsftiug n decree 

can attach immoveable property within 

another .(.^ourt a jurisdiction ^ whem the 
former Court is specially aivcu jurisdiction 

hv the Docal th'vernmenl. A. I B l-'-y !.;U 
679=41 (■ D d 160=86 1 L 7<5 

-.S 15 ('2>""It ip not a trausier of , 
businesrwhon ' situated within limits y 
one Court is assigned T'"' ’‘“'rntder In DC 
Tnilo-e 4 I R 1922 ( al 41=20 t M N 2ll^ 

^ pt]; — 8uV)“iudge'’H territorial 

iurisdiction is not disUirbeit Jty the fe-d'"- 
tributiou of civil work bv tiie 1 t 
\ T R lO'^l Pat 1,’2=2 P D 1 .3(4=0 I Jj .1 
j. n n-, 304=62 1 C 4ST 

g 13— Tlio Ooverumont of Indiali.r 

NoUHcatiou. A’o 2598 fixed the, limiis ar.d 
cojisoqucutly ilie jurisdiciioii of tuc _ivi- 
Courts of the Pallia and ShaliaDaa districts. 

The uotiltation of the local Goyerii- 
raout transferring a village troui Jjallia^h* 
Shahabad and vice versa cannot aitec. iho 
Jurisdiction of the vil Dmirts^ of either 
districts. .5 Pat L J 4ol=l Pat D ^ 

_^g- 47 — On. abolition of a Court pa- 
ssing the decree, it can be executed by the 

tw to ^U.h «. WI7.. ‘S”-,K ,4 

■ • _Ss 18, 20— Appeal from Depty 

C'cimmjs.si&ntr hot to lie to Commissi- ncr— 
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BEN6AI N. W. PROVINCES AGRA AND 

ASSAM CIVIL COURT ACT 

XH OE 1887 {(JonUL) 

Whore appeal is decided by CA>mmissioiier 
iiu secoTid appeal to High (Jourt, U I C 1 6b 
— B. 18 — Jorisdictioi) of Muiisil 43 

C 650 

—S. 18-~~Priucipal ( oiirt of original 
Jurisdiction— Deputy (lomndssioners— 0 P 
Land Rev. Act s. m (D). I Pat I J 290 
— Ss. 18 and 21—Even though the suit 
is valued at less than Rb. 500<J, the District 
Jtidge in appeal, can r)ass a decree for 
more than Rs. 5000. 4 Pat b J 447=(1920} 
Pat 17=52 I C 452 

— B. 19 — Application for tinid deci'ee 
is not -a plaint d: cannot be returned for 
want of Jurisdiction. When mesne profits 
under 0 XX r, 12 (2) 0 P C exceeds ; 
Jurisdiction, it does not oust the CourPs j 
jurisdiction. A I R 102i) Oal 1070=42 L L j 
J 49=29 G W X 809=89 I C 726 | 
— S. 19— Proceedings for fixing mesne ! 
profits pendente life do not come tvithiii | 
the Bee— Decree beyond pecuniary jurisdic- I 
tion is allowed by O XX r. 12 (1) (c) C P 
G. A I 11 1921 Pat 118=2 P L T 148=0 P 
L J 54=60 I C 346 
— -B. 19 (1)— The vahie of the subject- 
matter in Oonfroversy i. e. the value of the | 
intei'est claimed by the plaintifl: must be I 
regarded as the value of a suit for purposes i 
c*f Jurisdiction. 23 I C 964 | 

— B. 2U— The sec. deals with the formn i 
appeal. It does not luithorize appeal | 
from every order to the High Gourt. A I i 
11 1925 Pat 188=3 Pat 1018=7 Pat h 1 424 

=92 I C 133 I 

— S. 2t-Jurisdictiou-Sonthal Pargauas ' 
L'ivil ('ourts Btatuttu'v Rules para 29 — 
Executing Coiiri— Regulaticm II of 188(i 
20— Power of Buperior Court to enlarge 
■< rder passed by executing Court, 41 Cal 915 

*—8. 21— Appeal against order of 
<'oiut returning plaint for presentation to 
Ijroper Court on plff’s valuation being 
found incorrect— Amendment and presenta- 
tion. of x'daint to another Court under 
protest if bars appeal. 23 C W N 942 

—8. 21— Dt. Judge can dispose of an 
appeal even though he finds the value of 
the suit at more than Rs. 5^000. 20 C W 

X 1099=24 C L J 140=32 I C 893 
— Bs. 21, 22 — The Sub-judge of M was 
empowered, under a Xotification of the 
High Court issued under s, 21 (4), to 
hear appeals from the decrees of the 
JMunsif of M. An appeal was presented 
to the Sub judge. 

Held, that the District Judge has no 
fjower under s. 22 to transfer such an 
appeal as an appeal pending in his Court. 

37 Ail 7G=13 A L J 41=26 ! C 783 


BENGAL N. W. PROVINCES AGRA AND 

ASSAM CIVIL COURT ACT 
XII OE 1887 

— B. 21 — If in a suii the aygregai<^ 
value of reliefs claimed^ exceed Rs, hnOb 
and appeal lies to tlie ,Hig!i (’ourt atnl not 
to the District Jiulge. 8 A L J 2'fb;9 Ifid 

, Cas 571 

— 8 21 — A suit was instiluted to {'e-'o- 
ver Rh. 7r>0<}. Bubstajuently the phiini wtu 
amended ami the relief claiuual was r<.nlu™ 
ced to Rs. 2.5iW) but the valir.ition of tie; 
suit for the ]>in']>oses <d' Juri.s<lirt ion ami 
payment <d; Court fee laid 5i,t Us. 75**0 ii! 
the phiinl. was not alUn’etb Held, that ilu; 
subject matter <d' the suit at th<; ' hi’.aring 
in the h^wer <5>urt was only Us 25iH> snd 
the. appetil lav to the District Judge. IK A. 

I. J 711=57 ! C 134. 

— B. 21 — 'Suit for sale on uiOjlgage — 
Suit vaUied at less than Bs. 50t*0— Per- 
sonal decree against niorlgagar — Bale pro- 
ceeds proving insufiieient— Appeal against 
per.sonai decree lav to the Dist. Judge. 17 A 
L J^2l>C>=49 £ C 387=4 i A 384. 

—8. 21 (a)— Dist Judge — Ai>peai in 
a case of valuation of over Rs, oUbO* Decree 
in — Validity. 4 Pat L W 45. 

— B. 21 (1) (a)— Appeal— Pri '.'ate arbi- 
tration — ^Bubject— matter of award 18 C W 
' ' ■ , . - N MI. 

-S. 21 (A)— Act f. of 1887. s. 3 cL 
(IH). 13 A 32M=A W N I89L 107. 

— 8. 22 (1)— Application to Dist. Jmlge 
to revoke sanciion to prosecute n ranted by 
Munsif cannot lx; tranvHferred t.o Sub-Jiidge, 

H C W N 903. 

I ' — B, 21 Clj— A Dist. Jurige acting 

I under s. 21 (3) can assign appeals and other 
i cases coujiug h*om. a particular district to 
! the Additional Judge. 9 A L J 95=1.*> 1 C 
j ' 384=34 A 205 

! — 8. 21 (2)— 8ocoud ai)peal lies tigai- 

I list decreed mesne jirofits when land was 
I below’ Ks. 5,000 but with mesne profits 
i above it. A I R 1929 Cal 719=33 i ' W X 

314=122 I C 220, 

I — S. 21— Bull— Judge decree<! a suit 

I ffir accounts valued at Rs, 1500 for court- 
j fees. Deft, cannot change the forum of 
; appeal by putting any valuation and the 
1 appeal lies to the Dt Judge. A I R 1928 
j Pat 535=9 F L T 720= 109 I C 895. 

— S. 21 — A declaratory suit that some 
property worth more than Rs, 5W0 was 
not attachable and the valuation was less 
than the suit xippeai lies to the Higii 
, court from its dismissal. AIR 1927 Pat 
; - ^ • 289=6 Fat 420= I W I C SIf. 

— B. 21— Though the- case is trans- 
ferred from Small cause court to Munsif, 
appe^ lies to sub Judge from Hou-Munsif 
appointed under s 9 U P Hon-Munsifs 
Act, AIR 1924 All 761=22 A L J 880=L 
. R 5 A 725=82 t C 292, 
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tJENOAL N, W. PROVINCES AGRA AND 

ASSAM CIVIL COURT ACT 

Xil OF 1887 (Oontd.) 

— B. 21 — Suit valuvition for appeal 
, purposes is one in tlio plaint as amended 
tv ori£?inal court’s order if any. AIK 
1023 Oal 405=71 I C ION 

— S. 21 — Order in execution is appeal- ; 
tide to the High court only when the 
decree exceeds Ks. 5000. A I .K 1922 Cal i 
247=35 0 L T 100=68 I C 575. | 

—8. -21— Valuation of the suit detei*- i 
mines the forurn of appeal. So to choose | 
his ow!i forum pi ft’ should not grossly ex- 
aggerate the value. 62 I C 35. 

— S. 21 (2) — Appeal lies to the Dt. 
Judge when a Mnnsif decrees mesne profits 
exceeding its jurisdiction. AIK 1921 Pat 
G9=2 Pat L J 143=60 I C 346. 

— 8. 21 (1) — No appeal lies to Dt. 
Judge from a mortgage suit exceeding Es. 
5000. 4 P L W 445=4 P L J 202=45 I 

C 920. 

— 8.2 1 -—If the original suit is for 
less than Es. 5,000 appeal to Dt Judge is 
not prevented by decree exceeding that 
sum. 41 A 384=17 A L J 206=49 I C 687. 

—8. 22 cl (3)— S 22 (3)— Where under 
B. 22 ci (1) of Act No XII of 1887 an 
appefd is transferred by a Dt. Judge to a 
Subordinate Judge, the latter can, if the 
section so provides exercise the powers , 
vested in an iVi^pellate court by S. 197 of i 
tlic Agra Tenancy Act (1804). 37 All 232=29 I j 

;C'633. ] 

— S. 22 — An appeal against an order ! 
under 8. 476 can be transferred to a Sub— 1 
Judge, x\ I E 1929 All 774=51 A 344=L E ; 

10 A 121 Cr=I H IC 595. j 

— S. 21 (4)— Appeal from the Court j 
of Munsxff oi’dinarily lie to the Additional 1 
Sessions and Subordinate Judge of Jauii- 
pur; a!id that Judge is competent to enter- 
tain application for sanction for which he 
can admit additiomil evidence. 42 I C 915= 
15 A L J 844=40 A 21. 

— 8. 33 -The High Court has no juris- 
diction under s. 107 of the Govt of India 
Act 1915 to revise an order x>assed by a 
iJistrict Judge under s. 33. 42 I G 619=27 

C L J 477 

— S. 37-Neither Hindus nor Muhmnm- 
dans should be subjected to any law other 
than their own. S. 37 does not api>iy to a 
dispute between Muhammadans themselves 
and a man is at libatry to adopt for him- 
self any special Custom which he pleases. 

33 i C 114 

— S. 37-TIie Sec is not repugnant to 
Beng. Eeg III of 1872, s. 6. AIK 1930 'Fat 
- ■ 442=10 Pat 63=128 I C 133 

ii. 41. (1) 


BENGAL N. W. PROVINCES AGRA AND 

ASSAM CIVIL COURT ACT 

XII OF 1887 (Cont:!.) 

— 8 37-T P Act s. 123 is inapplicUdti 
; when a Muhomedan makes a gift to a Hindu i 
under the Miihomedan la^v which is valid. - 
A I E 1929 Pat 417=1 R ( 1930 ) l*at 321 

=123 I C 401 

~rS. 37- A rule of equity docs not 
override positive law. A 1 E 1928 All 609 
=26 A h J 944 = 117 I C 35iv 
— S. 37-To determining Miihomadan 
child’s legitimacy s. 112 Evi, Act applies. A 
I E 1926 All 589=48 A 625=24 A h J 723- 

:V^■=96■l:;:C'J82- 
— B. 37 {2)-To liigh way cases English 
principles should be applied. A I K 1924, 
All 599=46 A 470=22 A L J 729=85 I C 3ft4. 

— B. 37 (2)-Eqiiity prevails when therc^ 
is no specific contract l)etweon landlord and 
tenant. A I E 1921 All 28=19 A L J 681 

/^=64J'',C;'m' 

! — S. 37 -Separate suits for partition of 
lands in different villages-Maintain ability. 

y':; 

— S 37-“ Succession ’’-Presumption as- 
to death not a rule of Evidence but a rule 
of succession. 1 1 A L J 355' 

— B. 38-8o long as no decree or order 
is passed by him in the Munsif's caixicity. 
additional S,ub- Judge may hear appeal*, 
under s. 38. A I E 1928 Ail 96=25 A L J 
1024=108 I C 704. 

BENGAL PATN! REGULATION 

See Eegulation — (2) Bengal Kegu-*- 
lation — Eeg 8 of 1819 
BENGAL PERMANENT SETTLEMENT 

REGULATION 

See Eegulatioiis — (2) Bengal Eegu— 
lation — Eeg 1 of 1793 

— S. 17 — Powers of revision of the 
Commissioner and the Board of Eevenue- 
Certificate-sale, setting aside — Certificate 
issued under the Cess Act ISSO-Limitation- 
Decidiiig case in a i)arty’ft absence -Proper: 
remedy for the purchaser is to apply to 
the Commissioner for a re-hearing 10 G W 
N 969=4 C L J 177=16 M L J 365=8 Bom 
L E 719=3 A L J 869=1 M L T 308=33 I 
A 134=33 C 1178 P C. 
BENGAL PUBLIC DEMANDS RECOVERY ACT 

, (;i OF ;!895;>: 
— Plff. was a party to ,a sale under 
Ben. Public Demands Recovery Act X of 
1895 & Limi. Act art 95 governs a suit t(v 
avoid it by the plff.' as sha baits executors. 
A I E .1931 Cal 69=1 E ( 1931 ) Cal 311= 

129 I C 87E 

— Unless rent has been settled by 
agreement of parties or by a competent 
C ourt, no sum can be levied for occupatioiu 
of Governipxmt land by the certificate 
procedure under the Public Demands 
. Eecovery Act 10 Iml Cm 335=15 C I J-TIT- 
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BENGAL PUBLIC DEMANDS. RECOVERY 

ACT (1 OF 1895) (Contd,) 

under— Sale by purchase to 

-SubstiquGut cancelltiitiou of sal6 
ett’ect on iaiiosent straiiger 

20 C W N 810=35 i C 339. 

^^Vliat tlie purchaser at a sale under 

Public Demands Recovery Act 


- —Sale 
ihird party- 
•under — No 
purchaser. 


-acquires is only the right, title and in erest , 
of the person named, as the judgment "'debtor 
in the certificate. If the Secretary of state ■ 
intends to enforce a security, the only ' 
■course is to institute a, regular suit as the ; 
Act is silent on the poi^. U I , 

• —A sale of a property held uncler the 

Act for arrears of Road Cess by issuing 
■ ceirfci totes against persons having no interest 
in the property is not liindirig on the real 
owner of the property* 41 I C 252. 

e (2)— The original owner and not 
the transferee unless his name is substitut- 
ed in the place of the original owner m ■ 
the ** engagement” who is liable to satisfy 
an engagement entered into by him wuth 
the secretary of state for India in Council 
under s. 38 of the Bengal Drainage Act. 

, 18 C W N 944=19 0 L J 610=23 i C i%2. 

, — S 7 — Claim for damages, if within 
the section. 22 I C 626 • 

: — Ss 9 (2), 9 (3) and 10 (1)— That the 

requisition under s 9 cl. (2) was not duly 
:^signed - and verified is not sufficient to 
vitiate the sale. But the sale is invalid if 
it is shown, thai the certificate did not 
comply with the forms under the Act and 
that the officer signed the certificate with- 
out using his discretion under s. 9 (3). 

Mere entry in the order sheet that 
fiptice had been served is no proof that 
service was effected. 19 0 W NT159 

* =31 I C 664. 

S, 10— Sale is void if notice uncler 

s. 10 is not served and the real ownier can 
f-ue for possession, Art 142 Limitation Act 
:goverhiiig the suit. 


"Sr 

BENGAL PUBLIC Dfi.lANOS RECOVERY 

^ ACT (I OF 1895) (Uotitd:) 

pi'iueiple applies to cases governed by art- 
3 of sch III of the Bengal Tenancy Act. 

I Where Bie mortgagor has ))een dispossed 
j after the gi’aiit of the inort'gage, the 
; adverse possession may operate against the 
mortgagee. 14 U h J 292=16 <3 W X .361 


= liJ'.C.465 

— S. 10 — If notice under „ s. 10 is .not 
served on the judgrneidi dedito sale 

is invalid and the origintd covners are 
entitled, when dispossessed, to recover 
possession of the jiroperty wdlhin 12 years 
from the date. 8, 3'B) A o,f:the (J .P., Cl; is,:. not;':' 
applicable to a side held luicier s. 10, 18 
G'W K 766=18 0 L *J 628,=22'I,C 95 
— B. 10 — Noi.ice, service of, , onus. J! .' 

LC.,472'::' 

— Ss, 10 and 2>1— To effect proper 
service of notice under s. 10 the provisions 
of that section must be strictly complied 
with, : 45 Cal 496=46 I C 741 

— S. 10 — Want of, service , of . ., ^.l,otice 
under s. 10 invalidates the sale. A sale 
against a person who had ceased to liolc! 
title to the estate or wlio \vas not the 
holder of the estate is invalid. | | I € 472 

_ — 8.- 10 — Bale 'without" service of 
notice is nullity— Sale agabist' a person 
who was not the holder ,oi -the .estate', 
is bad, i Pat L W Blprig | C 485 

— S, 15— An exemutiou , (...'’oiiri is.: in- 
competent to try the validity *>f a certlfi- 
■ cate under the Public Demands Recovery 
Act, by the Revenue authority, as ..beir'iV 
i made without jurisdiction. *The special 
iieriod of Limitation under s, 15 does not 
: api>ly to a suit for a declaration ' that the . 
1 crertiilcate has not beerr duly made against 
; the plaintiff. 14 (3 L d 83=10 I C 532 

— Ss. 15 and 32— Unless a certificate 
; has become final, it cannot be executed ami 
A T n 1 ^ is set aside, the Judgment debtor 

^ } X inn t 3 ^ cannot get back the money realized from 

C L J 208=72 I C 698. 1 Pi execution of the certificate. A Jiidg- 


— S 10— Service by affixture suffices 
when the person .is absent and no adult is 
present. Sale to the extent of a co-share’s 
share is void when he is not served. A I 
R 1922 Pat 546=1 Pat 273=1 P L B 196=69 

I C 700. 

— S. 10— ‘Entry in order-sheet about 
service of notice is no sufficient proof, 

19 0 W N 1159=31 I C 664 
— S, 13— What the purchaser at a sale 
acquires is the right title and interest of 
the persons named as judgment- debtdrs in 
the certificate. If '- a person suffers his 
right to be barred by the law of limitation 
the result is the extinction of his title in 3 
favour of the party in possession. If not 
s.„ 28 of the . Limitafioii Act, at least its 


merit-debtor, who merely iirefm-.s an appeal 
against an order passed in executiou is 
not entitled to afresh start of six months 
for a suit under 8. 15. 52 I C 832. 

-S. 19 Sub S (2)-a 317 of t,he C 1> 
C of 1882 applies and therefore the plain- 
tiff cannot bring a suit for a dcclaratlorr 
that the defendant’s purchase of certain 
lands in execution of a certificate issued 
under the Public Demands Recovery Act 
wSvS benami on behalf of the plaintiff* 
16 G W N 973=16 C L J 412=15 I C 291. 

. : S. Si— The Sec. refers to notice by 
fixture in some conspicuous place not in 
judgment debtors house but in the certi 
ficate officer’s office. AIR 1922 Pat 546-1 
■ • Fat 273=1 P L R 196=69 I C 790: 
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BENGAL PUBLIC DEMANDS RECOVERY 

ACT I OF iSn. XCoHtd.) 


Only the judgment-debtor’s inte- 
rest; passes. AIR 19B1 Pat 64rll P L T 
900=10 Pat 234=130 L C 257: 

— Agreement is inf e red by long addi- 
tional payment. Such demand exceeding 
revenue depends upon contract or a sta- 
tute. A I R 1923 Cal 609=50 C 208=79 I 

C 218. 

— Peskosh from permanent holders 
can be recovered on statutory or contra- 
ctual liability. A I R 1923 Cal 009=50 C 208 

=79 I C 218. 

— S. 3 (1)— It is controlled by S. 36 
Act in of 1913. AIR 1923 Oa! 13=36 C L 
J 28=72 I c m 

— S. 4— Manager is not liable for a 
public demand. A I R 1929 Cal 679=34 C W 
N 131=1 R (1930) Cal 537=125 1 C 313. 

— Ss. 4, 6 — If the tabular form ds ri- 
ghtly made omission of names and figures 
in tiie blanks does not invalidate the cer- 
tificate. AIR 1927 Cal 315=45 0 L J 73 , 
=31 C W N 299=! 00 I C 997. | 
But see 82 I C 1013. I 

— S. 4— Entries in the certificate por- 
tion must be proper. AIR 1925 Cal 383= 

82 I C 1013. 

— S 4— For a single demand more 
than one certificate cannot be given. A I R I 
1922 Cal 101=49 C 1026=35 C L J 304=67 I . 

C 175. 

— S 4 — When demand is conditioned 
joii use and enjoyment and payable to the 
Collector it is included in ‘Public demand.’ 
AIR 1922 Gal 101=49 C 1026=35 CL J ! 
" 304=671 C 375- 

— S. 6 — For Art 95 Limi. Act certifi- 
cate is not a decree. AIR 1931 Cal 69=34 
C W N 801=1 R (l93l)Cal 311 
— S 7-Form 3 — Lithograph signature 
.suffices. AIR 1927 Cai 315=45 C L J 73= i 
31 C W N 299=100 I C 997 | 
— S 9 — Proper persons must be served i 
with a certificate. A I R 1929 Cal 679=34 G 
W N 131=1 R (1930) Cal 537=125 I C 313 
-S 10-The Act does not affect causes of 
action accrued prior io it as .it' is not 
retrospective. AIR 1923 Cal 13r36 C L J ! 

208=72 I C 698 i 
— S 20— Patni taluk was sold under ; 
Beg. 7 of 1917 but was unconfirmed. Under ; 
this Act another sfde order was made. The i 
former remains good A I R 1930 Cai 599= ' 
1 R (1931) Cal 44=128 I C 188 : 
— S 20— For passing good title certi- ; 
ficate must be against proper person, A I ■ 
B 1929 Cal 679=34 C W K 131=1 B (1930) i 
Cal 537=125 I C 313 ! 
— B 23— Though some what irregular I 
-sale under certificate should not , impair ■ 
.^purchaser’s security. AIR 1929 Oal 409=33"! 
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BENGAL PUBLIC DEMANL.S' RECOVERY 

, . .ACT I OF 1895 (Contcl) 

. C W N 305=56 C 902=1 R (1929) Cai 7=120- 

I C 151 

I — S 23— Misdescription in pro-clama- 

! tion docs not lose identity of property. A I 
: E 1929 Cal 409=33 C W-^ 305=56 C 902=1 
, R (1929) Cal 7=120 1 C I5L 

I — S 27 — In a certificate sale only the 

interest of the judgment-debtor x:)asses. A 
certificate obtained against a benamidar 
has no effect as against the real owner. A 
I R 1931 Pat 64=11 P L T 898=Ind Rui 
(1931) 16=10 Pat 234=130 I C 257 
^ co-sharer — Bale in Manager’s 

name after attainment of majority — Where 
a minor’s mother’s name was entered -as 
I Manager in the D Register though she 
was not appointed as Manager by the 
Collector or any Court and her mime was 
retained after the minor attained majority 
and the . certificate of sale was in her name. 
Held, that the sale was null and void 63* 
C L J 524=Ind Rul (1931) Oal 630=133^ 

I C 102* 

— A Suit for recovery of possessiom 
in the case of a void sale is governed by 
Art 142 Limitation Act. 53 C L J 524=Iiul: 

Bui (1931) Cab 630=133 I C 102. 
— The Collector is not a necessaiy 
party to a suit for possession in the caseV 
of a void sale. 53 C L J 524=Ind Bui 1931 
Cal 630=133 I C t02’: 
— S. 34-Sale cannot be questioned by 
a certificate debtor as defence in a suit for- 
possession. AIR 1929 Cal 409=56 G 902: 
=33 OWN 305=1 R (1929) Cal 7=!20 I C 151. 

— S. 35—37. Civil Court’s jurisdiction 
is limited to cases where no arrears 'were 
due or non-service of ' notice or fraud 
vitating the proceedings. AIR 1929 Cal 
409=56 G 902=33 OWN 305=1 R (1929) 
Cal: 7= 1 20 1 C 151 
S 36-Sal6 for baseless arrears is void. 
Before suing for cancellation one may not 
necessarily proceed under Revenue Law*. 
AIR 1923 Cal 428=27 C W N 386=70 

I C 869 

— S 37-A valid certificate ':is presup- 
posed by the Sec. AIR 1929 Cal 679=34 
G W N 131=1 R (1930) Cal 537=125 1 C 313 
— S 37-The certificate is ultra vires 
when there is no public demand due. A 1 
R 1928 Cal 808=55 G 1355=33 C W N 385= 
I R (1929) Gal 301=115 I C 45 
— S 37- Certificate debtor’s mortgagee 
represents him.’ A I R 1927 Cal 315=45 0 
L J 73=31 G W N 299=100 I C 997 
— S 37-Sale can be set aside oii the 
ground of fraud as also on material irregu- 
larity with substantial injuiy. AIR 1927 
Cal 315=45 C L J 73=31 C , W N -299=100 
, . ,/;’!€ 997 

—S 37-The sec. applies to questions 
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BENGAL DUBLIC DEMANDS RECOVERY 

ACT I OF 1895 (Oofit-d.) 

-between certificate; boider & such debtors, j 
‘To obtain a decree when to set aside sale | 
some ground under s. 37 must be proved I 
when one of fraud fails. A I R 1926 Oai 
107=31) C W K 30=91 ! C 796 
-S 37 Sale can {)e declared null by 
. a suit. 60 I C 759 

-Ss 37 Sb 35 Buit for declaration or 
injnnotioii or other relief is not prevented 
by ultra vires issue of certificate. A I B 
J922 Cal 101=49 0 1020=35 C L J 304=67 

1 C 575 

-S 41-Mmorsare not bound *by decree 
-against minor's representative when the 
•same is not shown in ('olloctor’s register. 
A I 11 1929 Cal 679=34 C W N 131=1 B 
(1930) Cal {>37=125 I C 313 
^ — S 57- Certificate decision is not 
res judicata on any question raised by a 
Civil Court. AIB 1929 Cal 130=112 I C 71 

-SC)6-The section says nothing about avoi* 
'ding or annulling subordinate tenures; it 
merely provides that on a rent sale the 
: purchaser shall acquire the tenure sold 
•‘free from encumbrances. 59 C 440=62 M 
L J 86=36 OWN 29= A I B 1931 P C 
-314=135 I C 765=58 1 A 440=1 R 1932 P C 

^5 (P C) 

— B 46 (4) Objection may be raised 
iby ommission of statement under purchaser 
•only. AIB 1927 Cal 315=45 C 

L J 73= 31 C W N 299= ISO I C 997 
“B 46 (2) Omitting to serve notice is 
ynot fatal AIB 1927 (]al 315=45 C L *J 
73=31 C W X 299=100 I C 997 


BENGAL RENT ACT 10 OP 1859 (Contd.) 

- — Thekadar cannot acquire occupan- 
iCyright. when it is non-traunferaldc A 1 E 
■ , 1921 Fat 428:;2 P L T 654=62 I C 59 

— Beyond holder’s lifelioic transfer 
of occupancy right is void. 46 i C 657 (Nag) 

- — Y"early lease holder of sir I:uh 1 is 
not affected by tlie role of <»ce.op;>;ricy 
acquisition. 1927 Pat 225=8 F L T 578=101 

I, C 119 

— The effect of a tijuisfer ef jmini 
holding with, tlie consent of tlie iandlord 
under Act X of 1859 ^^‘ln only l>c ihat the 
original tenant is c<>nsidere«l t.o liaAe 
I’elinquished tlie liolding altOiietlKn; tu\(\ 
that a new tenancy is cresited in the 
tmusleree. 

After the enactment of Act X of bsr>9 
the original Khudkast rjiyais c-oniinued to 
hold the same rights ;is they held liebire 
but the Khudkhast right ctitisc^l to exist 
as a right that can ho actpiired {il’tcr the 
passing of the Act. 27 i C 928 

— B 6 — Dll construction of a lease it 
•was held that no occupincy ■was crt?ate«L 
AIB 1922 P C 241=30 " M h T (P C) 279 
=48 I A 49=48 C 460=14 L W 205 (P C) 

.=64LC2JL 

— B 6— Byot occupying and enltivatiiig 
laud for more than 12 years under ijimllord 
without title — Acquisition i>f oceupjuiey 
rights. 29 I C 834. 

•— S. 10— If a certain amount of cash 
rent and price of certsiin <iuautitie.s of 
produce constitute one wdiole rent, the 
price of the produce is not an abwidi but 
is liable to recovery as rent. 1917 P;it 2^7= 
3 Pat L W 27u=37 I C 9S0. 


-B 47 (3) Ommission to i>ublish t>roel- 
amation at Thaha is not fatal. AIB 1927 
-Cal 315=45 Cal 315=45 C L J 73=31 C W 
N 299=100 I C 997 

tBENGAL REGULATIONS 
Bee Eegulations-(2) Bengal Begulatioiis 
iBENGAL RENT ACT 10 OF 1859. 

—A grantee form a trespasser as well 
as a grantee form a temporary intermediate 
holder can acquire occupancy rights. 18 C L 
J 23=21 1C 204. 

— S. 310 A, Civil Pro. code applies to 
Bent sales under act X of 1859. The latter 
act IS not a complete code in itself and 
upon a po.iit on which it is silent the 
provisions of the former code must be 
followed. 38 C 832=11 I C 207=15 C W X 
863=14 C L J 284. 

4 ^ Act X 

sale -Deposit of moiiey. 16 OWN 311=14 
c L J i68=n I C 239 

—A landlord of iion-trausforble occu- 
pancy hoi hug eaii sale it for rent arrears. 

25 C W X {554=66 I C 46 


— B. 16-— The presumption provided 
for by this section cannot he drawn in 
favour of a tenure coming into existence 
for the first time^ long after the date of 
the Permanent settlement; and a. suit for 
enhancement of rent will lie though it has 
beeii held at a fixed rent for 2d yuars 
period to the suit. 26 I C 90$ 

— B. 16— A suit for alteration of rent- 
can be instituted without the pennis'^ion <>f 
the Govt, though the tenure is oua whirli 
appertains to a public endowimnit, and ihe 
beneficiary of -which is a- I'halcin*. 26 
„ : i C 90S 

— B. 17 — This section doo^ nor ’ui vali- 
date Contractual enlmucemcnt of rern. 

S. 26 of Act XT of IpoK dov.N iioi> 
affect a contract for enhancement of ivut 
. made under Act X of 1859 ; bu fc it ai^plies to en- 
hancements effected before it eam^; into 
force in contravention of ss, 21 and 24 of 
Act 1 of 1879. Enhancements of refUs by 
private agreements under the then t;xisiing 
laws are also unaffected by it. 17 C W X 
'-! 430=16 0 E J 422=16 I C 929 
— S. 28, cl. (b)— Bpecific Relief Ach 
1877. s. 9, 13- 0 L J 250=15 C W N I8T 
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BENGAL RENT ACT X OE 1859 {Conitl). 

H. <S1-Evklencc-Becrees Judgments 
aiKl Proceodiugs in Suits. 21 W R JJ 
— 8. 82-ThLs section gives to the 
cleci ‘00 lioidci* physicul possesion of the 
l.an<l in a, case whei'o the occupancy holding 
has ceasod to be so because of the eviction 
of iho raiyat for non-payment of rent. 
1 Pat r. J ’543=2 Pat L W 435=20 C TV N 

1240=37 I C 6U 
—8. 82“In case of a sale of a holding 

■ tjf .‘iti occupancy raiyat the under-raiyat’s 
inicT'cst is only voidable. 1 Pat L J 543=2 

l>at L rv 4115=20 C W N 1240=37 I C 658 
—8. 82-A distinction is drawn bet- 
ween yiroceedinc? with respect to a tenure- 
holder and a mivat. 1 Pat L J 543=2 Pat 
L W 435=20 0 W N 1240=37 I C 658 
— S. 82— -In a suit to declare an under- 
I raiyat a tre^pxsser it is not open to him to 
contest the validity of a diecree against his 
lessor. 1 Pat L J 543=2 Pat L W 435=20 
OWN 1240=37 I C 658 
— S. lOfk-If Chapter XIY of the 
Pen gal Tenancy Act has been extended to 
the district where the sale-held under Act 
YTU of 1805 ill execution of a rent decree 
—took place, that sale is liable to be set 
aside under s 174 of the Bengal Tenancy 
Act by depositing the decretal amount 

• etc. 14 C L J 1'68=1G C W N 311=11 

! C 239 

— 8. 109 — The sale becomes void if 
the procedure laid down in this section is 
!iot strictly followed. 15 0 W N 863=14 C 
L J 284=11 I C 207=38 C 832 
— S. 109 — This vsection does not men- 
tion the case of a joint and several decree 
against a member of judgment debtors. 
8o where the decree holder elects to pro- 

■ coed against some only of them, he will 
have first to proceed against their person 

: and moveable properties before applying 
for their immoveables: inspite of " the 
fact that the moveables are insufficient 
for the full satisfaction of the decree. 
But l)ofore applying for the immoveables, 
he is not bound to proceed against the 
persons and moveables of iho other judg- 
ment debtors. 

Once he has exhausted the moveables 
he is free io apply for immoveable pro- 
perty in successive applications and is not 
bound to take notice of the moveables 
That might have come in the judgnieiit- 

• tiobtor's possession in ilie interval. 17 C W 

N 87=10 C L J 586=15 I C 735 
— 8. 109— Wrongful distraint, 6 W R 
B Act X Rul 67 
— 8s. 109, 110, 151 — The provisions 
of s. 310 A of the 0 P (v of 1882 apply 
to sales under this Act. 

The general rule is that tlm provi- 
sions of the Civil ProxKidare Code must 
.be ax>plied to the procedure of the Ee venue 


. 616 ^^ 
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BENGAL RENT ACT X OF 1859 (Conch/ 

Courts when trying questions arising 
under this Act, except iipoii points ex- 
' pressly provided for by the Act. 38 Cal 
832=14 0 L J 284=15 C W N 8G3=!I 

I C 207 

BENGAL EENT RECOVERY UNDER TENURES 

ACT VIII OF 1865. 

— There is no reason why a decree 
should be executed against a tenure when 
it is more than a year old. A I B 1928 
Pat 615=8 Pat 322=9 P L T 627=113 I C 681. 

— S 15— Unless otherwise mentioned a 
oTant to a person and his heirs is included 
in it. A I K 1922 Pat 411=1 Pat 201=69 I 

C 849. 

— S 16 — A purchaser gets free from 
incumbrances when the tenure is sold for 
cess arrears as proviso does not apply. A 
I E 1927 Pat 266=6 Pat 317=103 I C 464. 

— Held under, read with s. 105 of Act 
X. of 1859 — Setting aside of sale-See Beng, 
Act VIII of 1885, ss. 2 (2), 174, 14 C L J 168. 

—Sale for arrears of renb— Under- 
tenures and portions, sale of, 20 W E 59. 

— A tenure was sold (after the Bengal 
Tenancy Act had come into operation) in 
execution of a decree passed before that 
Act was enforced. It was at that time 
erroneously held by Courts that the provi- 
sions of the Bengal Bent Act ( YIII of 
1869) and not those of the Bengal Tenancy 
Act governed such sales and the idaintift 
had the under-terms in a manner sufficient 
under the old Bent Act though not by a 
formal notice as required by the Bengal 
Tenancy Act. In a suit by an under-tenure 
holder for declaration .of Abe title and 
recovery of possession of his under tenure 
Held— That (the provisions of the Bengal 
Tenancy Act would govern the annulment- 
of under-tenures and that the under-tenure 
not having been annulled under the provi- 
sions of the Bengal Tenancy Act this- 
annulment was inoperative though based^ on 
erroneous decision of Courts.) 17 (J W N 

619=15 I C 479, 

— S 3-As s. 3 of Act YIII of 1865 
does not affect clause 2, of s, 15 of ihe 
Patni Eegulation, a ymrehaser of a Patni 
tenure, if resisted in obtaining delivery of 
possession should apply to the Dt.^Judge 
and not to the Collector. 44 Cal 715=25 i) 

L J 535=40 I C 368. 

— S. 3— Effect of, Patni Eegulation 
YIII of 1819, s, 15 (2). 40 I C 715=33 M 

L J 78. 

— 6— An a nendment, directed by 
consent of parties in a suit under s. 5 of 
the Bengal Bent Becovery Act, is not 
affected by the limitation contained in 0. 6 
r. 18 of C F Code. 19 C W N 200=22 I C 778. 

— S. 6«The words “All costs of 
cess” mentioned in this section include 
-costs of execution. 
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BENGAL RENT RECOVERY UNDER TENURES 

ACT VIII OP 1865 ieonld.) 

Aii'eutry in a sale proclamation re- 
garding some costs which were not in fact 
really due is not sufficient to render uie 
sale, which followed in perfect ??ood faith, 
invalid. 

The title of a luirchawser at «a sale 
of a tenure for arrears of rent, is superior 
to that of an unregistered purchaser of 
the said tenure. 10 I C 899 

(Reversed on appeal 20 I C 337) 

— S. 6— Occupation . of ni;i jote land 
by a tenant for 12 years, after the coming 
into operation in Orissa of s. 20 of the 
Bengal Tenancy Act, is sullicient to give 
that tenant the status of a settled raiy;>.t. 

17C’ L J 585=20 I C 394 

— S. G"The term ‘Tk)sts of process’’ 
iti this section refers only to the costs for 
the issue of the writ of attachment and 
sale proclamation and not to the costs in- 
curred in obtaining a copy of the decree. 

XG 0 L J 388=20 -1 C 337 
— S. G-A sale effected after the satis- 
faction of the decree, confers no right 
even to a bonafide purchaser for value 
without notice. 19 C L J 388=20 I C 337 
S. 6-It is open to an unregistered 
purchaser of an underteuure to stop a sale 
by deposit of, a sufficient sum; he being a 
person interested wdthin the meaning of 
, s. G. He can also institute a suit to 
declare that the execution sale is 

illegal. 

The sufficiency or otherwise of a 
deposit is a question of fact as well 
ats law. ' 19 C L J 388=20 I C 337 

--B. 11 -Bale certificate — Order direct- 
ing issue of— Not appealable. Chota 
Kagpur Ten, Act Ss. 208 and 209. 55 I C 
27=5 Pat L J 101=2 U P L R (Pat) G9= 

i P L T 146 

S. IG— Where a tenure holder 
wilfully, defaults to pay rent scheming 
thereby to extinguish the under tenure by 
-the consequent sale under a rent decree and 
even fixes the purchase and the price | 
beforehand, the sale under sucli circumst- 
ances, is no better than a private transfer 
and the purchaser’s annulment of the under 
tenure is not to be given any effect the 
duty of the intermediate land" lord is to 
protect his tenants. 18 C W N 782=19 C L 
J 300=23 I C 896. 
—S. 16— There is nothing in Law to 
prevent tenant from acquiring and retaining 
an _ occupancy right where a mokurrari 
which he had obtained had ' been estinguis- 
lied by operation of S. 16 of Act 111 of 1865 
19 C W N 858=28 I C 374. 
— S. 16— The proviso :o this section 
apphes only to a laiyat and not to a teimre- 
iiolder. { q 


BENfiAl mm RECOVERY UNDER TENURES ” 
ACT Vlil OF 1865 (Conkl) 

B-23 cl. (1)— A suit to get kabullat 
for a term of years against a tenure- holder 
lies under this section. 

The presumption mentioned in s. 5 of 
the Bengal Tenancy Act does not api>Iy io 
occupancy raiyats who acfjuireil tlieir right 
before tile Acd. U\ 0 L d 271 = 17 I C 237. 

— S 2.3, cl. (e) — A tenant, ousted from 
possession by a landlord, cannot bring a suit 
in a Civil Court under s. 9 of the .speidfcic 
Relief Act, as fliis section makes such a, 
suit eognisahle i>y the Collector alone. 
(Chatterjee J. disseniing). 17 C W "X 1201 

=21 I C 224. 

— S. 23 (iJ)— Timajit dispossessed ].)y 
landlord — .Possessore suit in f'ivil Court. 
Sp. Rf. Act, S 1..17 C W N 1201=21 I C 224. 

— B. 105- Bales of ruder Tenures Act 
Ss. 4,G, IG— Sale in execution of a decree 
for rent of a iagir tenure, cdTect of. IG C 
, , . L J 197=17 ! C 165. 

BENGAL REVENUE RECOVERY ACT I OF 1890. 

— S. 5 — Sale of estate not in arrears 
is without jurisdiction— Heal owner’s title 
is not affected. A I B 1922 Pat445=70 I C 714. 
BENGAL REVENUE SALE LAW. 

See Beg. Land Rev. Sales Act, 

— Auction sale for road cess— Purchas- 
er priority of Beng. Ten. Act, s. f»5. I Pat 
L J 101=36 I C 498. 

— S. 20— Only ifi case of a material 
alteration of holding a landlord caii claim 
a higher rent than that mentioned in the 
Road- Cess Return. 

S, 20 of tlie R(iad“C&ss Act does not 
cease to apply beeaaise of i\ mere alteratim? 
in area due either to reineasurcment or 
, encroachment. 

K either an entry in a record of. rights 
nor an entry in a jama wiisi baghi can. 
supercede the provisions of the Act. 1 Par 
L J 521=1917 Pat 312=2 Pat L W 421 

=38 I C 109. 

— S 95 — Evidence of a Road. Ce.ss 
Return furnished by widow' is admissible 
in favour of the reversioner. 18 C L J GB!-! 

=22 I C 594. 

BENG. SANITARY DRAINAGE ACT VIII OF 1895. 

— S. 16— The sec. is applicable to lands 
within and -without the municipal limits 
AIR 1927 Cal 416=45 (J L J 185=101 I C 349. 
BENGAL ( SONTHAL PARGANAS ) 

ACT 37 OF 1855 

Sch. am., Act X of 1857; s. 0, Rep,, Act 
XIV of 1870; s. 1, Rep , in part, Act XII of 
189T; s, 3, Rep. in pt., ss. 4, 6, Rep., Reg. V 
of 1893; supplemented, Reg. V of 1893; 
Rep., Act XIV of 1874 {when notified); ss! 
1, 2 and 3, declared in force in the Bonihal 
Parganas, Reg. Ill of 1872, s. 3, as amended 
i by Reg. Ill of 1899, s, 3. . 
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BENGAL ( SONTHAL' PAStGANAS') ACT ■ ■ 
Jf OF 1355 [ Conckh) 

--S. 2— III the Sonthal Paraganas the 
Code of Civil Procedure is iii force as 
regards suits exceeding Es. 1000, subject 
T.O a cotidition that they are tried by a 
Court established under ‘ the Civil Courts 
Act. 

A suit before an officer invested with 
Civil Court’s powers will be governed by 
Civil Pro. Code. 18 C U3. 

BENGAL SURVEY ACT (V OF 1873). 

— B. 41-*Beetion G2 does not apply to 
those persons who are iipt parties to the 
previous boundary proceedings under s. 41. 

35CWN6Z0. 

— S. 40-(l) A possessory order, under 
-s. 40 has the force of a Civil Court’s order 
and analogous to decision under s. o4 
Beiig. Eegu. 7 of 1822. A I B 1021 Cal 277 
• =34 C L J 465=66 I C 923. 

*' -- .g. 41 — ^The fact of possession is not. 

•determined when the' survey officer being 
unable to decide it from the evidence before 
him ordered the boundary to be as in the 
: survey map. AIR 1928 Cal 576=1 12 1 C 823. 

— Ss. 41 and 62— A Civil Court can 
determine title though order under s. 41 is 
made AIR 1925 Cal 1052=85 ! C 1012. 

— S. 41r-An order under s. 41 is like 
: a Civil Court’s order until reversed or 
modified. Art 46 Limi. Act does not bar a 
suit filed after 3 years from the date of 
. order. A IR 1921 Cal 277=34 C L J 465 

=66 ! C 923. 

«-S. 41— A revenue officer may delegate 
his poAvei* to an assistant settlement officer 
and his decision is like a Civil decree* A I 
R 1923 Pat 96=(1922) Pat 114=3 P L T 617 

=66 I C 471. 

— B. 41 — Adverse possession under the 
Bee. is dispossession within Art. 142 TAiiii. 
Act. A I R 1921 Pat 277=2 P L T 133=61 

I C 78 

— S. 41 — Limitation of Art. 142 runs 
from tlie date of Collector’s order for a 
suit to modify or reverse it. A I R 1921 
Pat 31=6 P L J‘51=2 P L T 118=61 I C 46 

— S, 41 -Only because boundary pillars 

■ were not put up an order under the sec 
is not void. The presumption is that they 

. avQ duly set up & the onus to prove the 
- c.ontrary lies on the one alleging it. 59 I 

C 84Q (Pat) 

— Ss. 41 & 63— Civil Courts are not 
l)ound by a decision on partition map made 
behind the party on a question of title. 19 
C W N 1038=3! I C 41 
. , — Ss. 02 & 41— Survey officers decisi- 

■ om in boundary disputes are no evidence 
of title. AIR 1928 Pat 399=1 R (1929) 

Pat 185=115 ! C 21-7 

— S. 41— A Collector’s order under 
• this section amounts to a decree of a Civil 
" Court, and as such is unchallangeable by a 


“78 

BENGAL SUftVEY ACT (V OF 1875) (CoM) 

Magistrate under s. 145 of the Cr. Pro. 
Code. 18 Cr L J 301=38 I C J33 

■— -Ss. 41 and OB-Order under if binds 
civil court upon, (piesf ion of title and pre- 
cludes it from fitiding iwsse.ssion during 
period atiterior to order. E vide Jioe Act, 
BS. 13, 45 and 83. 19 C W N 1038 

-^Bs. 45, 4, 5 & 6. — Demarcation II nder 
B. 4 — Absence of proclamation— Resistance 
to Amin charged with demarcation -‘Offence 
under B. 353; I P C Penal Code Bs. r>5;b 
147 and 49. 2 Pat L J 18=38 I C 744 

— S. 62 — Where the defendants plead 
that the plaintifl’s suit is not. 3naintainab.le 
because of a ]>revioiis boundary decjsj'*n 
under the Act, the burden is on the 
defendants to prove what the proceedings 
wore and who were parties to it. 35 C W 

N 620 

— S. '62— Section 62 does not apply to 
persons who vire shown not to have been 
parties to the previous boundary proceed- 
ings under s. 41. 35 C W N 620 

— B. 62 — If there has been disposse- 
ssion of plaintiff since the order of the 
Asst, superintendant, a suit for declaration 
and confirmation of possession is in effiect 
for declaration and recovery of possession' 
and the section does not apply. But the 
section applies and proves as a bar to such* 
a- suit if the plaintiff was kept in possessioi; 
all along and has never been dispossessed 
and the proceedings of the Asst. Collector 
of survey were regular. 4! ! C 86 

— S" 62— A i)laintiffi disimssessed of 
Ms land by reason of survey proceedings., 
is not barred by this section from bringing 
.a suit for recovery of j)Gssession, as owmr 
of that land. 49 I C 588 

BENGAL STEAM-BOILERS AND PRIME-MOVERS 

ACT III OF !879 
[Title, preamble, ss. 1, 12 rep. in jjt.. 
Act Tof 1903; Declared in force in tho 
Sonthal Parganas, Beg. Ill of 1872, s. 3, as 
amended by^Reg. Ill’ of 1899, s. 3] 

BENGAL TENANCY ACT VKI OF 1885, 

Scope of — applies when rent p;iyabht 
quarter— court to fix rate ,of rent— inferest^ 
—not allowed. A L R 1933 C 343 

—Auction purchaser at a rent sale — 
status of-his rights are determined by the 
terms of the sale certificate-coustructiou 
of the right, title and interest of the judg> 
ment debtor in the sale ccrtificate-aiiciion 
purchaser is not esiopped from question- 
ing the validity of a transfer by the judg- 
memt-debtor, A L R'1933 C 489 

— Coveiiaiit in a nK)urashi inokarari 
lease for the paymei t of mutation fee of 
one-fourth the price of land on transfer^ 
is not invalid 'as a covenant in restraint 
of alienation or as offending the rule of 
perpetuity-such a covenant 'runs'- with the 
kad Alt 1933 C' 48# 



DESArS All INDIA CONSOHDAIfiO CIVIL. DIGEST I9H— I9J4.. ^ 

"" ■ ■ ■ ■ ■■ ■»§ 

•BENGAL tenancy ACT VIII OF ISSS ((.WM.) 
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BENGAL TENANCY ACT VIII OF 1885 (CW/fL) ’ 

—Growing and repoaing of thatcliiug 
grass ou Baukboia land, an agricultural 
ynrjmso; B T Act applies. 11 ! C 942. 

Leases of agricultural laud !iot for 
agricultural purposes, not within the Act, 

29 I C 197. 

Where au issue was raised as to 
quantity of produce aud its price daring 
the years in suit, hut the courts ^ below 
having refused to take their eTidence, 
owing to their admission of average price 
i:i IToad Cess Ecturn. 

Held, that an opportunity ought to 
have been givefi to them to rebut the 
ja’csumption arisiJig from their admission 
in the Cess KuiuriL 2 Pat L W 00=40 

1C 606. 

— Declaratory suit not governed by the 
liengal Tenanev Act. See Declaratory suit 
Record of Rights, I Pat L J 67. 

— Effect. See Res Judicata. ^ Pat L 

J 426. 

Mere danial of the relationship of 
iaiuilord and tenant does not iiivoive any | 
forfeiture unless the donhd has been given 
effect to by a decree of the Court. Where, 
the landlord after the dismissal of his suit 
for rent appealed and \>endiug the appeal 
withdrew the suit and then brought an 
action to eject the tenant oji the ground 
of such denial by the tenant. Held owing 
to the withdrawal of the .suit the denial 
of the relationship would not work any 
forfeiture as it wj:u< not given effect to by 
a decree of the Court, id C W N 730=14 

I C 719. 

— Raiytttj ejectment of only under the 
provision of. Bee B T Act S. "182.22 C L 

J 219. 

Bomo village c-o-proprietors redeased 
iheir share to S also a co-proprietor for a 
term of years & some lands in another 
village were also leased by it providing 
thaii lessee to ■ cultivate & siiff'er expenses 
of thana & police. Held that ( 1 ) the lease 
•C'0!iferred lessor's right ou some share on 
the lessee ^ (2) a right to cultivate lauds in 
^uiother village was also given. Ho was 
therefore a tenure holder for the shares 
& a lessee to cultivate the speciffc lands. He 
l>eing a tenure holder cannot acquire 
C'ceupaney right on the lands included in 
the i jara. The suit being mainly for partition 
the claim that S bad got no occupancy or 
<4her right was only secondary. As S had 
ftoc|uired no such right I! T ‘Act Sch III 
Art 1 (a) does not bar the suit. 4 Fat L 
W’' 428=45 ! C 70S. 

— Considering the rGstiictioiis put by . 
1} T Act oil enhancement of rent, it is j 
the Duty of court to prevent landlords ^ 
iiom iudiiciiig improvident tenants to take 
land at low rents with a stipuiatiou for 
iotwre enhaiiceme-nf, 22-0 L J 05=25' 

. I c m. 


The Act is not complete It does not 
incorporate the genenil priiiciph’-s <.)f Uui 
law of landlord and teijanr. 4 does noi. 
affect the dcctrines of equity juris^nuidetjce 
applicable to disputes bet wee? i landlord 
and temant, 44 C 771=21^ C- W N |:M0=24 G 
■L J '541 =15 1 C 754. 

The Act g'overiis-the rehdioiis of 
landlord and ten;u?i endy rights of the 
tenant against a thiril tK'.rsoii reniaift 
unaffected. 2b 0 W X s72=35 I C 365.. 

Occupancy raiyat enjoys uiid.er the B 
T Act substanlijil riglits in the land an<l 
not merely per.s<»ntd right (u,* ]>erson.;d 
l>rIvilego 

Exhaustive etinnu-ration of all the 
incidc*rd.s of occupam-v rigid, ufider B 
Act given. 58 1 <•’ C L J 510 (F B.) 

— Scope of Relationsbq) l,>ct\vee!! land- 
lord raid tenant nocu'^sury. St e B T Act 
S. KG. ' 18 C W N 9.8. 

Where in a Kaimliyat for a it-rm a 
certain rent was settled out of which a 
portion was agTCetl to be suspended Jind ^ it. 
was farther stipulaied that; if after t.'Xpiry 
of the term the raiyri r«3mained in occupa- 
tion ■svithout making a fresh agremnmjt lie 
would be liable to pay rent ;it the full 
rate. The Kabiiliyat " was held iiot to 
contravene the provision relating to nou 
occuriaucv raivats and w;is not invalid 41 
C m; m 0 W N 4bG, foil. Held furthi r that 
Rent paid and accepted id lower pile <fan 
ho proved to show that the kalmilyat wan 
not intended to be .‘tcled upon er that there 
had been a w'Jiiver of the terms of rhe lease. 

2f> C W X 347=32 I C 25L. 

Whereon payment id' the uazar ilm 
purchsiser w'jis usually rec<>gniKed by the 
landlord. It was not evhlejice of auy 
custom or usage that the landiorfl was 
comitelled to recognise the purchaser, IG G 
W X ff55=l7 ! C 15. 

— Tratisfer not contrary to local usage 
of entire holding does iicd constitute for- 
feiture -Surrender of portion of holding 
entitles Landlord to re-enter ihat portion 
despite any encumbrance created prio*r to 
surrender. 17 W X" Gf»8=l8 I C 996* 

— Rearing Hsh and stacking gras- for 
cattle arc agriculture purposes witliin B T 
Act. A 1 R 11):U Cal 135=54 C W X lbG3= 

130 I C 219. 

— The Act does not take iway fiar of 
s. 109 of the old Act. A I 11 1931 I’al 253= 
57 C 79G; Ind Rul ( 1929 ) Cal 103=129 

I C 355. 

Where 'a tenant holds over after 
expiry of the lease no ie nancy is necessarily 
created each case depends upon facts and. 
luteniiou of parties. English Law not 
wholly applicable to eases under B T Act. 
A I E.llao Cal 2m-m C w N 1207; Iml 
. -Rul (1929) Ca! 574=125 ! C-654.^ 
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BENGAL TENANCY ACT Vlll OF 1889 (CWA) 

— ^Legal fliiglits of tenants can be 
claimed by suit as well by defence. A I 
E 1980 Pat 105=11 P L T 470=Ind Eul 
(1980) Pat 407=124 I C 87 

— Jote is a general terra for holding 
it does not necessarily mean raiyati 
jote. A 1 11 1928 Cal 880=5G C 78=48 C L 
J 97=82 C W N 587=Ind Rul (1929) Cal 

805=115 I C 81 

—80 or 85 years old tenancy does not 
come within TP Act or this Act, A IE 
1929 Cal 880=! 13 I C 568 

— A dar-chukanidar can estaWish 
himself as occupancy tenant under Notifica- 
tion 954 of 5th Nov, 1898. A 1 E 1928 
Cal 822=55 C 428=1 !! I C 276 

—On purchase of raiyati holding by 
fractional proprietor, holding does not 
merge in larger interest— Interest acquired 
passes to purchaser. A I E 1927 Pat 172= 

8 P L T 69=102 I C 386 
■ — ^Lease of .homestead within Munici- 

pal area not governed by Act or T P Act 
A I E 1927 Cal 279=81 C W N 282=47 C L 
J 27=100 I C 614 

— ^Homestead land and village service 
tenure are not governed by B T Act or 
T P Act and are not transferable on 
surrender by tenant, on abandonment by 
former teilant landlord can take direct 
possession. A I E 1927 Cal 878=100 

I C 167 

— Ordinarily, a landlord can realise 
rent after one year— Zamindar’s right 
under Patni Regulation does not compel 
him to realise it every six months. 5 Pat | 
435=98 I C 898=A I E 1926 Pat 465; 8 i 

P L T 313 i 

— Occupancy right under the Act is sta- i 
tntory right, not a gift. AIR 1926 P C 79=5 
Pat 6:14=53 I A 164=7 P L T 558=81 G W 
N 74=51 M L J 587=44 C L J 86 (P C)= ; 

95 I C 1025 I 

—Lease for residentiai purposes only , 
r.lthonnh coupled with right to fruit trees ; 
is not governed by Act. A I R 1926 Cal ' 
812=42 C L J 520=92 i C 4! I 

—Act being for the protection of te- 
liiuits, mere refusal by a tenant to pay , 
higher rent than necessary under the Act, ' 
does not disentitle him from obtaining a : 
renewal of tenancy. A I E 1926 Cal 162= ! 

90 !C 893 I 

—Even where a trespasser gets into | 
possession and asli at Permanent Settlement ' | 
cannot on re-emergence be resumed and | 
assessed with revenue A I E 1925”- . Cal | 
*278=29 C W N 119=85 LC 21! ! 

—The nature of the original tenancy/ 
and not that of the parcels included in 
tenancy, must be looked to iii applying; 
B T or TP Act. A I B 1925 Cal .202=4(b| 
/CLJ 867=84 l,C;743.| 

niT '&I. ,ii. ^'i^ ^\h 


82 ' 

j BENOAL TENANCY ACT Vlll OF 1885 (ronicL) 

I — Homestead portion is on the same 
i :footing as cultivated area in absence 
i local custom. A I E 1925 Cal 202=40 C L. 

I J 807=84 I C 743- 

I — Older theories of acquisition of 
I occui>{mcy right do not continue alongsiuo- 
I Act. A I E 1925 Cal 886=40 C L J 167= 

— Landlord can claim consideration, 
i for recognising the purchaser of noii-traiis- 
i ferable occupancy holding. 82 1 (' 970= 

I ' AIR 1925 Cal 389 

— Abatement of rent can be claimen. 

A I E 1925 Cal 856=51 C 1022=29 C W N 

124=82 I C 315' 
— Under- raiyat’s interest is inheritable 
and lion-transferable Not several tenants- 
but only rent receivers may co-exist. A 
I E 1924 Cal 850=40 C ‘L J 90=28 O 
W N 865=82 I C 386- 
—Mere fact that a certain rate is 
mentioned regarding excess land in tenant’s 
possession does not make it a mokaratd 
holding. A I E 1925 Gal 245=80 1 C 987 ‘ 
—Subsequent lessee cannot sue to 
collect dues by previous lessee there being, 
no privity of contract or estate between 
them. A I E 1928 Cal 868=37 C L J 268= 

76 ! C 252: 

— Rent decree — Landlord need not 
sue legal representatives whose names are • 
not registered. AIR 1924 Pat 389=(1928^ 
Pat 374=75 I C 32L 
—Transferee of a non-tranrferable 
holding cannot be ejected if rent were' 
received from him after the transfer, A ! R 

1923 Cal 520 

— Eights of occupancy acquired pre- 
vious to the Act remain unaffected. A 1 R' 

1 923 Ca! 375 

— ‘•Chaukani” is a particular tenaiicv 
governed by custom. A I R 1923 Ca! 375 
— Where a tenant sold the home- 
stead for non- agricultural purposes, and. 
the landlord recognised the sale on. receipt 
of salami and fourfold rent, the settle- 
ment was held to ])e fresh one. 8, 111 (L) 

T P Act ftpplied. AIR 1922 Cal 201=2r. „ 
C W N 389=70 ! C 166- 
-—Only one recorded tenant’s repre- 
sentation on behalf of all is explained. 
AIR 1928 Pat 206=(192.8) Pat 57=1 Pah 
L II 47=69 I C 565- 
— T. P. Act does not govern jama of 
.under- tenure including agricultural land 
and homestead also. A I E 1928 Cal 294= 

67 I C 66 

^ — Property of the raiyat in the , hold- 
ing is distinct from the poTent estate. A I 
E 1922 Pat 639=8 P L T 658=65 I C 882 
/ ^ — Sale of the iion-transferable ' hold- 
ing in exOLutimi of money-decree against 
the -holder is valid. A X'E 1922 pat 114=1 
-v /: ,/Pat '317=3 P L T 205=65 I C 335 
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JBENfiAL TENANCY ACT VIH OE- 1885 {Cwtd.) 

I.. TTengal ^nGer-miy^* 


able. 


— OccupHnoy right ■vvouUl 

....,,ttl.;>ldiMg. bougl- '-"‘I 

■jLct cotiliuiie ay soc'li. 


but 


m 

BENGAL TENANCY ACT VIU OE 1885 i^Coiitd.) 

— Wlsorc Ixifoi'H ihu wilu "f tlw li'ild- 
i„<. ill exoculion of n. roiil dooi.M, ibo 
iuagmeut-aebtor beiiig ^mMoMS (o i.r..- 

. ..1 ii^v ih 

cure a 


jut-acuuu- MV 11.^ — - . 

<«io(l prico f'ti' ibo hohliiiguiiproiiclio. 


I .1 BlblCtriUL 

Kavvat uouuouv'i, ought aftoi; ! iho;au«eo-h..kio-r mKi_th.; i;;;-;’;;;; 


C W N 100=6 J I 

I c 892 


— A patiii pufchaKcr, suing 
dotoudant as trespasser imist 
iXamiua'.r's pissession Ijofou. «ie 


and (b) want «f adverse )s'ssef lo > 
p,u.l ■ of defeudant. 01 T 


on 
:25 

C W N 105 

-Uighls of uiidor-rrdyat 
Stib let or transferred. T 

1 as amended by s. >> <>» l> t 

Aimeud.'Act ia07-5.Jl of Aet makes 

■‘•'Poivu of Calcutta’- co-oxteiisive in aita 
^ present Alivinripnl^ Dmits 'd 


€alcutta. But is dncs_ uni . > } pa,,iK,ser nt* the bemdd att M-i 

affect the tenant’s rights lield b} iuni , [ ^ . p or wiidvA’ li a 

IdlPn the limits of Calcutta as dehned .n j j., .3 


ttecrec-mnuiji <viim i*-- * 

his intention to l.id up to a certain ■■ummn 
and at the sale tlic proiiort.v was kiioris-eo 
down to the decree holder lor tna't r.moum. 

■ 'Hdld that in the idiseiiee of fraud, 
the circumsianee wonhl not d;.mriv,. the 
purchaser of the hemtht tillaching to sa « 

' 1 ,. il.e I! T Act or rmii er it a uriviilc 

mtdm the I.. 1 . -w ^ 2 ^^ 

ii (5)— lYh-re licfore iho sale in 
execution of a rent dtmree the iminmmU- 
d.ddor rerpiesied ilie < fcre.t-holder 1e led 
in> to a certain ammuil and the holt.a se 
acted. Held tliat in 1lic ansence n ItMiio 

' till-' circnmstaiice would nois del, nuu; tbu 
' ‘ ’ '* 


sub. .i ot‘ 


C, W' 201=50 I C 221 

— Ss. d cl (ft) and ll-Nimiiowla teitni-uK 
of liattkCTgatij-T'ransferii.blo ami heritablc- 
Porniantmt temire-A’ otthcitmii of trails ter- 
Landlordnot entitle.! to r.?iit frmti nfminal 
tenautrt. 

I 'Nij.nho'whi tuniircH of - r,i‘o 

i Ttermftnont tenures within !^. ib cl. IH) ot 

1 tin,} B. ^ 'lb' A:ctt and. aia,? r.Uil 

■■'l05'';f the Rent Recovery Act ir, resp.mi i 
.f pr^^^siuud^iu landing ^ 


Caientta Municipal Act IBvHb 
20 C W N 258=33 I C 5i 
t Sub“S (2)“-Disiinctioii betwoon 
the passing a.td .tommoneeme.tt of -Hd. 
See B. T. sVet, S. 170 (t!) otc. 24 I C 9. 

_^gji *2 (0) 174— A jadgnient-dubior 
.can under S. '174 have i>, sale revered wlien 
Si under the Bettgay Ro.tt Rew.yetJ 
.'(■Under-teiuires) Act. ihon, read i.itli . . 
'.105 of the Rent Recovery .yt., .m. rosP’)-;; 


. — S 2 (-2)— After being exiemlod to 

Hrissa. Cha, 14 of. the 15. Act 
eonsisteiit parts oE Acts inclnduig Ati 

iftAFi AIK 1921 .Ps C. ;U=48 1 A lAi= 
■25 C W NT 1009=40 AI L J 540=14 L ^ i!r>8= 
(IPon M W N 399=a U P L R .(.P-y ;! 7V" 
.2 P L T 453=30 M h T 32=48 G 


■‘Ill IC'ilTil 

■ (9) a.ud'd0- Iloldi'fig duijisv iU4» 

include undivided ■, share a.sui a suit; :f;or 
cnhaiu-ement of Vf-nt under N;h. .M 5‘unno., 
or Uc in respect of nmlt luidiuditi .driru, 
24 0 M' 'X 1i^22=59 i C 2tl«l 
— Ss. 3 (9)i 18B— ‘dioidingy-- 1 hidcr 

3 ni and lOB— Lands within a 1 laii vat —“Separate tenancy-! l^di^ idud sli,U5.t 
Muuioipalitj- come under the B. T. Act. i <> 1 ‘iaud-d.tint possbssioii--hei.avate ka mh- 
mdess oxclnded by a iiotiBoatiou of Local 1 j-al-Co-slmrers joint., owners, tett jon... 

Govmiment 50 1 C 778 , kudlords-Suit for e.ioctnmnt >0;'' V 

S 3 ( 3 ) To determine the status tlioiti, whctiior lies. 14 I C i.58. 

of a tenant, the document creating .the ! ..gg. ij (9) and 30— An umlb i.lc.i 

iehaiicy must first he looked to. If it is j of a howla does not eiooe wuhiu the 

not clear then subsequent conduct or decU- 1. aefiuition of the term di<dd,in-' - ■ 

ings may be considered. 32 ‘ ^ ^ ’ 


be considered. 32 I C 717 i therefore, docs no! ii 

B (5)-<-jMoncy payable under ^ C L J 9=bi 

rainage Act- 'S. 42 is rent 1 


in K. 


cL(9) 


-S. 


Bengal Drainage ... - 

within S. 3 (5) B. T. Act and the decree . 
for such money is a rent decree witnin vm, 
XIV of the B T Act. (a) Drainage charges 
included in re nt-Dccree holder expressing . 
intention to buy tenure at rent-Sale at a 
^viveii price and buying at said price-Lftect. 

Where a decree for rent 'iucluaea 
certain drainage charges it was a reiR 
decree within the meaning of Oh. .XiV 
of the B. T- Act drainage charges payable 
under S 42 (a) of the Bengal Drainage 
Act being money recoverable as rent as 
.;4efiued in S. 3 CL (oj of the B. T. Act. 


leliniwon oi uio lciau ^ i.. m. , 

t«,d therof.;i’e.yoos^ w”'x"‘nThr5 I 

*C'453. 

-Ss. 3 cL (9) IbT—IMditig doos^nott 
include ' under ‘ raiyati. An under -raiyaii 
cannot be sold for arrears f>t' rent under 
Chap XrV; so a purchaser of such intt*nsi. 
has no right to annul incunibraaces under 
R 167 which applies only in cases umier 
oC XIY. 1«; C W S 8:31=16 Am 

— Sb, B ( 10 ) & 20-Settled ralyat- 
Holdiug land in village, meaning of. 

To become a settled raiyat ir is 
necessary that one must hold land in a 
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BENGAL TENANCY ACT Vlif OF 1885 (Co?tlil!) : 

^*vilia|L>e” contimiously I'bi* 12 years. If an ; 
area wore at some time declared to be a | 
“vilhifTe"’ the dechii-aratioii camiot have i 
retrospective” 'effect. 55 I C 330. : 

— S. 3--Thc Act does not cease to;| 
ox>eratc merely because the tenancy is of ! 
tank. AIKIDBO Oal 270=51 C L J 25= i 
Indllnl (19B0) Cal 699=126 1C 203.'^ 
— B. a landlord leased an-agncul- . 

tural holding* to two ryots one after' the: 
other, - the second has no right to. collect 
rent pavable bv the first. A. I H 192.B ('al 
368=37 C LJ 203=76 CC 252. 
— Ss, 3 and 50— -llumstead ' Jahd is 
pro.suraed to be iioiotransferable if treated 
before T P Act. ' 72 I C 662' (Pat.) 

—B. 3 (3) and (9)-“ISro tenancy is 
formed ]>y first khata alone vvlien 'some rent 
was payable for one entire khata and for 
J.I share in another. A I K 1929 Pat 237= 

I B (1929) Pat 004=119 I C 556. 
— S. 3 (3) — Proprietorship is nbt nece- 
ssarily denoted by non-pavment of rent. 

A I B 1920 Car'337=87 ! C 798 
— S. 3 (3) — For creating tenancy of 
waste land immediate .payment of rent is 
.not required, A I B 1923 Bat 176=67 \ C 859. 

— Ss. 3 (3) & 4. No rights are created 
by these Secs. & Lessee of zerait is .a , tenant 
onl\^ during the contiimance of the iease, 
A. i B 1922 P C U2=43 ,M L J 55=26 C 
W N 833=35 0 L J 50{>=( 1022 ) M W N 
410=1 Pat 340=31 1\I L T 231 ( P C :)=3 P i 
L T 197=49 I A 81 (P C)=66 ,1 C 337. I 
— 8,3(5) — Jungle lands pf tenux*e—- i 
Wood to be supxdied on acco.unt of, in j 
addition to cash. reait-Bent even in restricted; ' 
se!ise of 8. 3 (5) is. 

Obviously it is something deliverable 
in kind by the tenant to his landlord on 
account of the use or ocGux>atioii of the 
land held by the tenant. 59 C 513 { 515 )= 

A L R 1932 C 864. 
— S. 3 (5) — Bent-Cess if included iii- 
Siispensioii of rent if inovolves suspension 
of cess also-Bengal Cess Act-^B 41-Effect, 
36 C W N 72 ( 75, 78 )=137 I C 696=1 B ; 
1932 C 385=54 C L J 479= A I R 1932 C 385. ’ 
— B. • 3 (5) Within the Bee. Chur & 
Our are agricultural produce & rent. A I 
Jl 1931 Pat 25=11 PL T 695= End Bui (1931) 
Pat 137=130 I C 41. 


— 8.'3’( '9 ) "*b,IIoldlii,g ” defined as 
amended' hy Act 4"(>ri92f^ has tio -?>bt-rogpe- 
ctive effect. A I B 1930 Cal 238=33 0 W N 
1156iI':R'(h930) Cal 676=126 I C 132. 

— 8. 3 (in-Ondivided share is not 
holding. A I B'^lOdO Cal 238=33.0 W N 
1156=Ind Bui (1930) Cal 676=126 I C !32. 
— -B., 3 (9) Whether belagaii homestead 
I land is or is not included iti raiyat's holding 
j is a question of fact. A I B i‘93>0 Pat 20 [ 
i ( F h )=ll P L T 141=1 B (i93>0) Pat 323= 
i 123 I C ‘403. 

? “~B. 3 (9) .Belagan home>stead latid is 

; not only a part of. but is inseparable from 
i .the holding. A I B 1930 Pat 20i ( FB )= 

I 11 P L T 141=1 B ■ ( 1930 ) .Pat ' 3*>3=I23. 
i-. '■ . 3^ 

i , — S. 3 (9) A transferee of beiagaji 

: homstead from’ the tenant- cannot resist 
i ejectment by landlord, A I B 1930 Pat 201! 
i ( F B )=U P L T 141=1 B (1930) Pat 323= 

— 8. 3 (9) “ Parcel ” does not mean 
undivided share. A I R. 1929- Pat 237=1 B. 

(1929) Pat.604=I19 I C 556. 

— 8. 3 (9) Plot of land including joint 
share is not bolding. A I.B 1929 Cal 201= 

I B.(1929) Cal 493=116 I C 637.. 

— S. 3 (9) Undivided share of land is 
not holding.., . 30 C W. N 613=94 I C 338. 

-^Ss. 3= (9),:30 & 182-“ Holding ” does, 
not include ' undivided share. 24 G W N 
■ ; 1022=39 I C 209. 

— S. 3 (17) The Bee. is not retrospective 
as amended in 1928. A I B 1931 Cal 91= 

I B (1931 ) Cab^ 299=34 C AY N 816=I29' 

I C 859. 

— S. 4 Uiider-ryot is not included irr 
“ryot” A I B 1926 Cal 1160=96 i C 588. 

— S' 4-8-Wliether tenant is tenure 
holder or raiyat ivS a question of fact. A I 
B 1926 Pat 9=(i925) Pat 281=6 P L T 787= 

90 I C 895, 

-^S. 4-^Zerait land- does not come 
under the Act A I B, 1925 Pat 241=4 Pat 
89=6 P L T 240=(iy24) Pat 337=84 I C 305. 

—S. 4--- A lessee' of zerait laud does 
not come under 8. 4. A I B (1925 ) Pat: 
241=4 Pat 89=(1924) Pat 337=6 P L T 240= 

84 I C 305. 

— 8s. 4 and 5 — AY hero a kabuliyat dht* 
not .show that it was ip renewal of a 
previous lease, nor was there any evidence 


— 8. 3 (5) Actual rent is not defined 
by mal. A I B 1929 Pat 307=8 Pat 655=10 P L 
'T :-J29= Iiid Bui (1929) Pat 561=119, 1 C 65. S 
— S. 3 (5) — Suit for damages for use ' 
and occuxxition is not a suit for rent. Decree ^ 
passed in such a suit is executable only ^ 
under the C P Code. A I B 1923 Pat 397= ! 

2 Pat 183=4 P L T 689=74 i C 454. I 
— S. 3 (8) Mourasi tenure isi included ' 
in x)ermanent tenure” A I B 1929 Cal ' 
454=56 C 180=1' B ( 1929 y Oal 5mm i 

■ I C SH. [ 


of tenancy before the kabuliyat. Held, that 
the tenant was an occupancy ryot and not 
a, ryot at fixed rate. 2 P L T 605. 

—8. 4 — Tenant holding under raiyat 
at fixed rate of rent-AVhether under raiyaU 
See Landlord and Ten'ant-Under-Baiyat. 

■; 58 T €.413=32 C LJ ,1^0, 
— B. 4— Notice to quit essentials of' 
iioh-agri cultural land-.B T Act if applicable. 
Se.^ Laxidiord and Tenant-Notice to quit. 

- ^ 32 C L J 6=58 I C 835. 
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BENGAL TENANCY ACT VII! OF IS85 (Contd*) BENGAL TENANCY ACT VIII OF 1181 (Contd) 

--S 4— Not exhaustive— See B T Acts EoU as to teuant^s status is not a suit 
Sec lia/(1917) Fat 31S=3 Bit L W 105=42 uiiclor S. 104-11; but falls within the eate- 

I C 177. gory of suits referred to in tiie proviso to- 

— S. 4-Tenants not mentioned in S. 4 s, 111-A and may he brought within six 

- do not come under the Act. 40 I C 5.0L years. 15 C W N 896 

— S. 4-Eai.yat at fixed rate of rent if — 5"""l'’h.e ]>reHiimption under s, 5 

occupancy, raiyat- Distinction. See Landlord is weakened by the fact that almost the 
and Tenant Ejectment. 20 I 0 461=19 C W whole of the land was at the time of the 
N 1129=27 C L J 579. setlJement under water and that the excess 
4— The distinction between a of the area over the statutory limit- was 
.raiyat and an under raiyat was ‘recognised not so real as i<> preciude Ib^pn^^^ibility 
before the B T Act (YIII of 1885). of pltfs being raiyats. (ml /b/ dmi And 

In a case governed by Act YIIl of it is relmt-tcd by the entry ni the Imaliy 

1869 an under-tenant aaiuires a right of published record of rights sliowing ilnit 

•occupancy. 24 C W N 685=58 I C 662. the pits, were ocenpanev raiyats and fi'om 

-S. 4 (2)-Where a person was let j » ^ 

into possession of land subject to future \mru^^sv wm to enlii 

a»i-eemeut as to rent but no such agreement , 7/ , <i i,in.it pu j , . vta. nni 

u vate the lands then subseinicnt conduct 

was actually concluded. Held that he was 

uota raiyat within the BT Act At the w ould not altei thci sUtus. 

disposition was that of a tenaut-at-wiU or The pattah is the repository of rlu* in- 

tenant by sufferance. 33 C W N 773. tentioiiH of both parties and less they were 

— S, 4 (3) (a)— See B T Act S. 50 (2) “ad idm” obviously there ixmld not iiavo 
38 I C 94=27 C L J 281. been any contract at all. (1917) Pat 379=5 
— S. 4 (3) (b) — Occupancy raiyat. See Fat L W 311=43 I C 941 

B T Act Scope of. 31 C L J 510=24 C W -S.5-Where one of two brothers exm-utuf! 

N 818=58 I C 353 ( F B ). a kabuliat, the question whether iha othtir 

-Ss. 4. 105-‘Tenant’ and ‘landlord’ in ,‘>n 

S 105 mean a tenant and a landlord as inton.tro‘1 and conduct p tne pan ms. 1. 

defined in S 4 ' the landlord knew at the tune *>1 kaimliut 

8. 105 of the B T Act does not apply hrothers had agreed t<> shai’e ( lu, 

to non-agrieultural lands in mnmcipal te'wncy. such agreemup would l.ind Urn 
demits 46 Cal 441-52 I C 412 bindlord, but not othenviso. bubstJipnmtf 

d -S. 5 {5)-Beoord of Rights-Bntrf knowledge of la!p<n‘d wouW in amonnr 


dll— Presumption arising from — Considera- 
•tion of — Court’s duty. 

Held that the Subordinate Judge 
erred in law is not at all taking into 
consideration the presumption arising in 
favour of the plaintiff from the entry in 
the Record of Rights which recorded 
plaintiff’s niskar in Karsa Khatian No. 34 
;.'8:nd ihat of the defendants in fcolekarsa 
Idiatian, 55 C L J 569=139 I € 832=1 R 
1932 C 662=A I R 1932 C 870 
-8s. 5 (5). 45, 115-The lands being 
found not to be the proprietor’s private 
lands, the ten<ants can acquire occupancy 
rright in the case of a zurpeshi lease. Pro- 
:siimption raised by S. 5 (5) can be rebutted 
With regard to another plot, the 
Court of first instance had held it to be 
the proprietor’s private land, dealing with 
the matter on the footing of an admission 
made at the trial by the tenant’s defend- 
ants. : 

^ Court cannot go behind tenant’s admi- 
ssion and re-open the question as to 
whether it was the private land of the 
proprietor. 15 C W N 345 (P C)=9 MLT 
::364=8 A L J 441=13 0 L J 512=13 Bom L 
E 396=9 I C 913 
, Ss. 5 (5), 104-H, 111 — A-iSait regard- 


ing Erroneous 


Settlement Rent 


knowledge of landlord would not arnounr 
to a novation. The presumption under S ;*► 
is not retrosi>ectiv(j, yet when the riuestiou 
is wdietber a tenant, was or wais not a raiy^^t 
the area of the land held should l>e i.akmi 
into consideration. 1 'W R (‘»8 ref. to 16 <' L 
J 273=17 I C227 
— “B 5-A lease was gi.'anted tni condiihm 
that if a tenant settled on any portion of 
the land leased out, the lessee would sun*- 
ender to the lessor that portion would gut 
in exchange for the same lands of similar 
description. The lessee was also resir*ifi*‘d 
from cutting any tree transfer* ing any por- 
tion etc. Held, that the interest <‘re!Uetl 
was that of a raiyat, 

A question regarding ae.q nisi tion of 
oc<nii>ancy right hy an under- ndyar oi* rhff 
rights of a tenant holding over, (t uinot bo 
raised in Second appeal for tlie fir^t linn-. 

53 I C il 

, — S 5-A transferee of a luin-ti^ansfin'- 
able occupancy holding, obtaining a rtti'og- 
nitioii from some of the co-sharer landlovd.^ 
acquires a geed title with rcgttrd to siifu-MS 
of those landlords and gets the right to 
joint possession of the holding. 32 1 C 855, 
— S: 5-Evidence is admissihio to rebut; 
the presumption under s. 5 55 I C 249 

— S. 5— 'The mere fact that a ienant; 
has sub-let his land, does not by itself 
conclusively decide whether he is a tenure 
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holder or a. raiyat. The test to be applied 
is the intention of the parties. 

Ill eases where the origin of the 
tenancy is unknown, the mode of user of 
the land may be considered and where the 
terms of the grant are ambiguous, evi- 
dence of subsequent conduct of the par- 
ties may also lie adimissible. 14 G L d’ 38 
and 15 C W N 896 ref- 

The presumption in S. 5. (5) is not 

• a} xdicable when the terms of the original 
grant are knownu 40 Cal 100=27 C L J 334= 

45 I C 43 

— 8 5 —Person taking settlement from 
joint co~ si a ’er without consent of other 

• co-slnrei'i is not a raivat. 19 ! C 395 

— S. f) — A sublessee who was no 
party to the contract of lease, can show’' 
that the real xmi'pose for which the land 
was acquired by the lessee was other than 
what was stated in the lease. 11 I C 262= 
15 C W N 896 dist. 

The terms of a lease and the papers 
■ of the landlord showing that the tenancy 
wnis a raiyati one, is not conclusive against 
the sub-leasees, 

The word ‘*Jote” <loes not necessarily 
mean the interest of a cultivator. 

An ox>tion to the tenants of renewal 
on the expiry of a lease is not enforce - 
. able, if the term*^ are undefined and de- 
Xiending upon the will of the lessors. 21 
C W N 188=34 I C 92 

-—S. 5 — In deciding the charactor of 
. a holding, the origin of the. tenancy as 
well as the subsequent conduct of the 
parties should be considered, [But see 
15 C W N 902 infra — E — Ed.] Where the 
origioid area of the lands taken was con* 
siderably more than tvhat could be cultiva- 
ted by the tenant himself, or by the mem- 
liers of his family, or by lured servants or 
with the aid of partners, and the tenant 
himself was not a member of the cultiva- 
ting class, and w^heve subsequent settle- 
. ments %vere also of large areas. Held: — 
That these circumstances led to the con- 
clusion tint rlu>X‘ lands wore taken for 
the }mrx>ose of svttling tenaidv on them and 
the lease was a tenure. 15 C W N 218= 

6 1C 362 

■— 8 . 5— Jotedar meaning of. See Land 
.Lord and Tenant, .lotcdar. 34 I C 185 

-~fS. • o—Temt re-holder. See Santhal 
Parganas. 58 | q 43 

— S. .5 (1) — Where the defts were re- 
corded as Kaithoa Madheya Satyadhi kari or 

• intermediate tenure hoidej‘s, the record 
c-an be rebutted by evidence of events 
before the record, 42 Ca! 745=20 C W k 

185=22 C L d 223=31 I C 19 

— S. 5, Cis. 1 am! 5— Where a lease 

• of over 100 Bighas provided that the gran- 
tee might cultivate the land aker 
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making them ht for cultivatioii at his 
own exx)ense. Held that the grentee w-as a 
temire-liolder within S. 5 ci 1 althoiiLdi 
part of the land is cultivated by himself. 

20 C L J 140=27 I C 432 


Ss. 5 (1), (2) & (5) & 19-s. 5 (5); is 
applicable to tcnai^cies created prior 
to Act. 

A prajagari seillenxeut was mad(.‘ of 
laud exceeding that usually held by a 
raiyat. Held that meatis a Umant 

'uicl it is ])resiuied that ic.aso wais a toriurtn 
Held also that language being consistcru 
only with the Interest granted subs<*queni 
conduct is inadmissilde. hh’hience juay lx*, 
given for explanation and not coniiN'ulicting 
doubtful documents. But when tbo mean- 
ing is clear, the subse((neut acts cajuiou. 
be admitted. 

Per Tention J: — !3 T Act regulates 
relations among the agricultural coninm- 
nity and was intended, to ap]>ly io agricul- 
tural tenancies created before or after 
the Act, 

Tenants recorded as tenure holders 
sued to l)e recorded, as raijnits under s. 
104. The settled vent ciiimot be clistm-beit 
unless the plfP. shows that the entry u> 
the record of Bights was wroag. 10 

refers only to raiyjits within 8 . 5 had ^ac- 
quired occupancy right :prior to 

21 ' 0 W N 505=39 I C 934 

B. 5 ( 1 ) and ( 2 )-- Tenant taking 
land for cultivation to let out the land to 
another shi)uld be regarded as a tetnuHv 
holder and not as a raiyat. 

To determine the status of a. tenant 
the nature of the holding in its Jnceptioi. 
should be considered. 50 I C 468 

— Ss. 5 ( 1 ) ( 4 ) and 10 :i l.b-Where laml 
of more than 250 acres leased to a 

non-resident permanently at. a fixed rent, 
with a view to its reciamaiioi}. at the 
lessee’s expense and by^ his own tdfoTis 
“■‘by cultivating it or havitig it cultivated,” 
hei'd that it could not lie sn,i<I that tin*, 
demised land j UT'potcd to be cultivated by 
hi ,s personal agency. 

In the circnmsianc.es the presumption 
under 103 B, from an entry in the re- 
cord of riehts that the tenant was a rtu- 
vat was riyhllv lic'hl to have V>een rebutted. 
45 Gal 805=3 , h d 2 U= 2 ;i M h T 384b 
(1918) W X :»79=20 Bo!u L .H 743=22 G 
W N 674=5 Pat li W 1=16 A L J 522=27 :, 
• 'C h d 543=45 I C 411=45 1 A 67 (P Ch 

— 8 , 5 Sub-Bee. 2 --In order to bring 
a lease for the purposes of _gra/iu^g withm 
the meaning of stib-siiction 2 of h. 5 it is 
necessary to prove that the pwing was m 
relation *'to cultivation which is the pri” 
marv purpose for which a raiyat acquires 
the right to bold land. The term ‘borticul- 
toe’ means the cultivation ot a garden 
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managiiiix a gmNleii iiicUidiu^ growing 
flowers, froits and vegotatioii. 

if. a lease is for gatherii^g fruits from 
tbe trees on the land, the lease is not for 
liorticoltural purposes, 17 C L J 411=20 

I C 342 

— S. 5 (2) — Member.s of a firm can 
aeipiiro rights of occupancy in huvd and 
pass such rights to the succcssons. 25 W B 
1 17, 4 Cal t)a7; and 11 Gal 501 Bef, 4 Pat L 
J 534=53 I C 106 

—S, 5 (5)— CL 5 of S. 5 is not :• 
restricted to suits or proceedings between I 
landlords and tenants nndor the Act. iSkd- j 
ther is it limited to cases of tenai cy of j 
more than lOO bighas at the date of the i 
suit. _ ^ _ I 

The clause is a provision of ndjectivo ; 
law; so it applies to tenaucy which e.\:isted ; 
before the Act ; 

The clause is pplied to determine ; 
ihe character of tho^'^tenancy of 12t) Inglias, I 
although that tenancy has been snb-divided ; 
into two tenancies before the B T Art | 
eaiiie into operation. 17 (.5 L J 435; i 

The fact that some tenants of the , 
land themselves carried on cultivation Jind did j 
■ not c<diect rent from under-tenants, is not: : 
decisive as to the character of the tenancy. ’ 
The real test is the purpose of the origi- : 
tial grant. 20 0 h d 140, ref. i 

'.rhe mere fovbearunee on the part of j 
the landlord to claim eiihancenientof rent ’ 
from an occupancy raiyat fc>r 40 years ^ 
does not mean that the rent is li.'ied 
permanently. 24 C L J 3G3=44 Cal 55.5= 
22 0 W N 80=36 I C 884 
— "S, 5 Sub S (5)— 'Where tho' .term.s 
of the, original grant are ambiguous or the 
terms upon which ihe tenancy was created 
caun.ot be proved by direct evidence tlie 
subsequent conduct of the parties may Im 
considered with ti view^ to determine the 
nature of the tenancy. Where the rent 
w'as on one occasion enhanced and the 
tenants submitted to such enlmiiccment. 
Held it negatived the infei’ence as to the 
flxitv of rent IG 0 L J 322=! 6 I C 376 
^ — B. 5 (5)-- Where the terms of the 
^original lease are not ambiguous the qiies- 
tioa whether the tenant is a tenure-holder 
-or a raiyat must be determined from those 
terms and without reference to the subse- 
quent conduct of the parties (But Bee 15 
0 W y 218 Bupra-Ed) The nature of 
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tciiancy cannot be ixltered by the subse- ‘ 
qiient conduct of the parties to the detri- ; 
ment of under tenants. 15 OWN 902=14 ■ 
C L J 38=10 I C 431. I 
”Ss. 5 (5), 104-H. Ill- A — Where no I 
^piestioii {{,s to entry of a rent settled or and 
pmis.siqa to settle reiit is concerned, a suit | 
by a tenant for a deedaration that an entry 
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a declaration that he is afi 'ocmipatiey raiyat 
is not a suit under S lOI U but falls 
within S. Ill A and may la*, bruugbt widiia- 
G years. Once the original gruit is chvarly 
shown to bo raiyati by a ieaso utianibi' 

I 'guous in it.s terms, or by oiher evidenct^ 

I where there Ls no writtui ieis<;, rlie mm 
I fact that the {cnatds s{ii/S( qmmtiy .subh*! 
i the land would not amoiinl to nlt.'-raiiou 
j of the firigiual auiurc (d tin* k-iu»m\y by 
i agraomci't, or there' may -pos^iM,)' be ouncs 
i where subsequent comhud may le koI up 
i as evidence of such agnMUueut Ihit n lier,‘ 

! no such agremucur is ^et iq» atid if Is id.^asdy 
I pn>YCil that Ihe laml was oriunaliy acqiired 
; by the tenant for cultivating it luu sett or 
i by hired servents or me.uliers of bis f i{iiib\' 

I the cliaracter of iutt itmumy is not. 

; by ihe mere fact that the iauLl was subse* 
tiuenilv let out b> leuauts 15 (' W N 218 

’ Explained 15 G W X mhH I C 262. 

— B, 5 (5) Bell ilf. Art 3 In a suit, 
for possession ijy tenant, wdiere no i!\for' 

; inatio!! is av.ailalde :*.s i<> the char.mter o'f 
I the tcminey it is for tiie lamllord to prov4‘ 
i whtdhei* gimeral or spe<‘ial liniitaiion 
applies. 

i Gianse (5) does notpivsuuie that where 
; tlie area hold is los.s than lOb biglias tmia- 
nt is a raiyat. 14 G d 538=: 11 ! C !64» 

— ^B 5 Buh-.B.5 — Where a eonsi<lerable 
' portion of the land of a tenancy has been 
i brought under eultivatloii. not by the rai- 
yaL' but by the tenants settled by bbu on 
the land, an inference may be <lra\V!i thri 
the raivat has treated himseli' as a temtire- 
hohIcf.’pG L li '143 and II C 501 ivfd toG 
where it was proved that in o!it: inrstaneit. 
the rent was cnhaiiced and The enhanced 
rent had l^een paid wii hunt protfv^t. 

Held, that tlie rent of tlie ttmaney 
had not been fixed in perpetuity and was 
liable to enhancenieut. { Alookirjee am? 
Bejmheroft. JJ ) Bsuuapada Boy v. Midma- 
pore Zemindari Go, IG C L J )122=I6 I 

C 376. 

— B. 5 (5) — Area exeeedin.g loo ifiglia'v 
is no conclusive evi4ilence (»f ienure. 15G-W 
N 218r6 I C 362. 

Ss. 5. 3 and 4 — Esufrucfiutry mortgagee 
of share, whether laudh-rd — (Ni-shan r hind” 
lord, meaning of. See B T Act B lid A. 18 

C W N iOI6 ■ 

— Bs. 5 and ^13"— Grantee of (’luir 
Lands for reclaniation laid let the lands ;ii- 
a prfiot to eiiIiiv?iiors. Held the Grantei. 
not a raiytit, but a tennrc-hokler and that- 
i S. 19 which saves occupancy rights aecrueU 
; to raiyats prior to the Act, did not Jipph' 

! 45 I A 190=4G Ci..l 90=i!3 C W K (U!)=5I I C 

226 (P C) 

— S.s.'5 {ind 195— Reelaimition lease i.s 
not necessarily a raiyati lease. Original 


ill the record of rights is erroneous and -for i terms, conduct of the parties, and othc 
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ovidcnco uvAy show tliat it is a tenure, and 
not raiyiiii holding, 

I'he word “raiy{i.t” is sometimes used 
in oilicL'il dorummils to moan tenants iji 
general. A “korfa tenant is not nccjcssarily 
mi nnuer-teuani oL' raiyat.. He is a sub 
Josseo whetlier ol* a tidukclar or of a raiyat. 

1 Idle reservation liy the Cliakdars of 
<*'(iri.aiji. jxjj'tioiis of tiie land. for tlieir own, 
•iriiltivatiou did not militate against the Gon- 
Husion iliat they wero teiiurcrliolders. 

Idle deUiiltioii of ‘‘tenure-holder’' in 
8. d (1) merely fonunhites the firc-existing 
law a,tid tiij insLudiou of the word.s “h.riu 
■ging it (the - Inncl) under ouHivaiion l.>y 
e:.stil>Ush.ing hmanis in if’ introduced no 
clrmge in the law. b C L li 449 diss, 1 W 
t 71=15 C W N 218=15 G W N 89G vef. 

Tk.e section subject to S 195 apiiiies 
to teiiaiioio.s created before as well as after 
""the B T Act. 

Ill a suit to establish the status of tlie 
I’llff's SIS raiyat, til, e under teiiantsare pro- 
per i>ut not necessary parties. 21 C W N 

452=39 I C 499. 

8. h Bub S 5 Scope of- See B T Act S.s. 
lU, 120. 38 Caf 432 (P C.) 

— ^,,S. 5 (2) — AViieiiiieralea.se is for agrb 
4*nlt.ui*e is detci,*{nined by piirnary object. 
],icase ,for one holding^ included a tank’ and 
■adjoining laud for fi.shing, storing grass and 
griizing agricultivrid cattle. Payment of 
cess and nion* rmit fm" additionariund was 
provided for. The lease is agrieultural. A I 
it 1951 Cal 155=54 C UVN 1063=130 I C 219. 

B. 5 (5)— -Area held exceeded 100 
: bighas — Presumption under s, 5 (5) can lie 
I'cljuttefl liy showing that all the 100 bighv.s 
were not one tenancy. A I R 1930 Cal 161 = 
led Bid (1930) Cal 691=126 I C 195. 

— S. 5—Faets did not show that the 
teniyit wanted to cultivate the land him- 
self the area being less than 100 bighas and 
llie land was promptly let out. The tenant, 
is not a raiyat but a tenure holder. A I R 
1929 Pat 372=10, P L T 369=1 R 1930’ Pat 

145=121 1C 449 

“--Bs. 5.^ 18 aiid 48- -Tenant holding 
' laud for cultivatimi is under-raiyat if iaiuf 
lord is a raiyat. Con.sideration whetiier 
rent is lixed is generallv immaterial. A I R 
1929 Pat 372=ljid Rul (1930) Pat 145=10 ? 

L T 369=121 rc 449. 

^ — S. 5 (5)—For rciiutiai of presu- 
• nil 4- ion under tljo Sec. i: is j»erliaps material 
to imiuire whether uoiant holds other 
lands from the same landlord. A I B 193p 
<„’al 253=56 C Us;4=33 C AV N 564=1 R (1930) 
Cal 37=120 ! C 433. 

— S. 5— ‘Area held by a tenant’ means 
■ controverted holding or letting. A I R 
■: 1930 Cal 253=56 C 1164=33 C W H 564=Tnd 
Ilul (1930) Cal 37=12® I C 453. 
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■ — Bs. 5 ^ 103 B— A tenancy excecdm]* 
100 bighas and Avas re(a)i'de<l as lennro but 
Kabuliyat dearly stn.ied it as nuyati with 
all its ' ■ incidents. -Ttmaney uas held {‘niy 
raiyati and the Kaladiyat was held lo ladmlt 
presumption under tlie B<n*s A I R 1929 
(’ai 514=33 C W X :556=T R <1929) Cal 816= 

H9 I C -816. 

- — S. 5 (2) — Those personally oiiUi- 
vating are laivals. 32 C W X 1221 = 1 i-v 
'(1929) < a2 bhrdlH i C 358. 

■ — B 5 (5) — AVhen llie land moJ'.snros 
]e?s than lOO bigha.s no pn;snmpti<;n a., i‘is< 
in favour of raivadi hunl A'l It 192S i'al 
267=7 Pat 212=9 P .R T 696=109 I C 52o 
— B. 5 (2)-Tenani given the right i»> 
Irring laud under euliivaiion is a raiyat. A 
1 R'192 b Pa.t 31 <‘>=7 Pat 275=9 P R T 589 

=109 I C 461 

— S. 5-Eveii persistent' subleiling of 
Ins holding by a raiyat does not ]\s' itself 
make him a tenureholdei'. A 1 R 1928 Ihit. 

()03=7 Pa,t 566=109 I C 287 

— B. 5-Reariiig hower-garden is an agri- 
cultural |)ur}>ose. A I R 1i527 Cal 748r3i C 
AV N 1007=103 i C 674 

— B. h-AAnien the lease i.s oaiui vocal 
other, fa(5ts should l>e eonsidorod as for 
robuttal <T“ presuinpi;ion real ]>uvpose of thf^ 
ieuiu'.cv is the test. A .1 R. P927 Cal 41:i 

=100 i C 466 

— B. 5 (5)- In Bengal reclamrition and 
cultivation fry tenant hlniself is inconsis- 
tent witii iris being a iennre.holder. A 1 R 
1926 Pat 9=6 P L (f 787=(1925) Pat 28: 

=90 I C 895 ■ 

— B. 5 (5)-Pui‘pose and ext-;int of ft man - 
cy determines whether a tenant is raiyat' 
or tenure-holder. AATien tlie hrst is ]>rovnG" 
the second does not arise ami when me,, 
proved the second is oouch>.''iiv<.*. A. J It 
1926 Fat 9=() P R T 787=(1925) 1, at 281. 

=90 ! C 895 

— B. 5 — The po^sossion should be given 
up after the h-ase is over when bagat land 
is given for a hxed period and tlie re wus 
no indication about its being for* ; I’icul- 
i lural or horticultural pur|>ose. A I ll I9V6. 

Cal 354=90 I C Hi 

— S. 5 (5)~The grant wins clear and 
known. If tlitt terms are equivocal subst.‘- 
qiient conduct is admissible, Ii.q.eniion. 
mav alsi,) be considered. A I 11 1925 (5d 

1238=85 I C' 757 
, — Ss. 5 (3) & 4H-It does not maPer 

whetlier zarj)(.^shgi the kabuliyat fru’in 
one transmiion. A raiyat does* r‘Ot hc'hl 
under a raiyat- " within ev5'''"(3) by 
kabuliyat in zaripeshgidar’s favour. A f l\ 
1925 Pat 1 18=:i Fat 266={1924} Pat 4=78 i C m 
S, 5 ■ (5)*<}n© rcmipy irig' jdluvial 
aicretion wiilicut govt.' Fetfleinenl l>n! i iml 
rmt was a tenant. Malikcrio -.--t- 
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may be made witb a third person by a 
revonue officer^ AIK 1928 Oal 20=80 O 
L J 403=77 I C 261 
— S. 5 (r>)-Graiit was ambi^^^uous & not 
directly proved. Mode of user should be 
considered. Original tenant’s transferee was 
recorded as tenure holder. Original tena- 
nts were presiuued to be such. A I R 1923 
<hil 25=35 0 L J 493=77 i C 261 
—8. oAVhere a sale of jS'oii - transfer- 
aide holding for residential purposes is reco- 
gnised by landlord on payment of enhanced 
rent the* purchaser takes under new .settle- 
ment from hindiord and the case is governed 
by T P Act A I K 1922 Gal 201=20 C W X 

389=70 1 C 166 
— BvS. G and 7-Part of tenure created 
before Permanent Settlement held by assi- 
gnee and at proportional rent, lujidiord c >niir- 
miug. Held the confirnudion did.not create 
a new tenure, and the rent payable was not 
liable to enhancement except in the ciremn- 
starices specified in Cls, ia) and (b) to 8. 6 
of the B T Act. Continuity of initisferabie 
tenure is not affected by sub-division or l)y 
consolidation .3G. C 287 com. 20 (.: W N 1002 
=24 0 L J 27f=3& I C 707 
— Bs. lb GO and 105 — A tenure was crea- : 
ted by a howia puttah in 1233 B vS expressly 
making the tenure hereditary but with no 
clause about tixity of I'ent. Held that 
though the plaintiff had been realizing the 
same rent for a great many years, that did 
not by itself show that the rent was fixed 
juid that, therefore the rent c<)uld be reasse- 
ssed, A heritable tenure is not necessarily a 
mokurari tenure. 52 1 C *702 

— B. 0. (a)rTenures existed prior to 
Permanont Settlemeid and the fresh nssess- 
..nients were twice made. Held they may 
be due to increased area and the zaniindar 
had not proved conditions Justifying the in- 
crease. A I K 1930 P 0 221=1 R (193iP> F 
C 329=34 0 W N 793=126 1 C 425 
—S. 6-The See. is applicable to tenures 
iield prior to the Permmeut Settlement. 
AIK 1924 Cal 1015=39 C h J 005=84 1 C 86 
— S. 8 (a)-In absence of proof of local 
oustom the Court should determine the 
conditions under which a tenure is held and 
whether it is held since Permanent Settle- 
ment. A I R 1924 Cal 133=38 C L J 121 

=72 I C 970 

— S. 7“There is nothin i'nherentlv 
w'rbng ill referring to the principles einbo- 
diod in B. 7 Bengal Tenancy Act, in tryiim 
to arrive at the correct conciusion, so far 
cs. the assessment of fair and equitable 
Teot was concerne;], in cases which do not 
come within the purview of the Act. 54 0 
I-i.d 74=A I R 1932 C 41 (43)=!44 I C'694' 
-7-S. 7-Tenur3 recorded in Record of 
Rights as lioii-rnokaiTari teniiarc-Enhance”' 
meirt of rent under g. 7 in respect of iaud- 
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lord etititlod to, unless tenure-huider esta- 
blishes that tenure was in exktence from 
date of permanent settlenumt. 55 C L d 91 
=A I R 1932 C 832=A L R 1942 C 665 
■— B. 7 {3)“Kent witlun meaning of- 
Ilat-Tucome of-lSb>L rent. 13 1/ L T’ IU8 

=A I R 1944 i> 46 - 
— B. 7-In a suit for as.sessnient of ' 
fair rent under the general law f!un*e Is 
nothing wrong in a{>]dyii;g the pintn-iples 
of s, 7. 54 C h d 74=ltid Rui (1931) i:nf. 

741=144 I C 694 

— S. 7-15) entitle the {aeidlerd to 
claim enhanconieiit under s. 7 he mtist; tirst 
prove that there is a {nistomary rate pre- 
vailing in the vicinity. Oti succeeding in 
doing so, he can apply ^ to the (,’ourt to 
allow enViancement as it thittks fidr attd 
etpiitable, A I R i93»l Cal 585=35 (j W >•’ 
212=[nd Kill (1931) Cal <1^9=143 | c 561 
7 — If tliure is a ru.stnmary rate 
of the taraf it mentis that that rate pi*e vails 
throughout the estate including tlie tenures 
in it. A I ll 1931 Cai *5G5=lnd Roi (1931, 
ihl 889=35 C W N 212=144 I C 561 
--B. 7 — Though (i) there is no pr<.*.-,tini- 
, ption that a penuunent lease should at 
the same time be mokarrari the expre.ss 
mention of the words mokarrari is not 
necessary to creatt* a permnuent Iea^t at 
a lixed rent. Held (ii) that up m the true 
construction of the patia atid kabuliyat iiie 
tenure was hehl at a tixed, rent mid the 
landlord %vas not entitled to sue for 
enhancement of rent under s, 7 ISenga! 
Tenan«\y Aci. 58 104n=i:M f C ! 13 o - 

( fnliowi ng14H C I J 450 
— Bs. 7 airl There is no ba>is for 
a sale under s. 7 until a vertitii'ate h:ts been 
made by the Collector stricily in manner 
prescribed tliercdjy. Bucli cert i head e has. 
after service of notice tliereof under s. b) 
the etfoct of a decree so far as rc'gards thv 
remedies for enforcing it. 23 C 775=24 | 

A 45 F. C. 

— S. 7 — Enha.neeineni of rent — Hungid 
under Chap. X whereupon the ileft. 
asserted fixity of rern since the Peixuinent 
Bettlement. Thereupon the ]ibT. wifhdreiv 
Ins aplication with liberty to sue afresh. 
More than twehe years thereafter the pliV 
brought a suit under B. 7 on u contract; 
embodied in some old kafiuliyats. Held the 
suit was not tinie-lnirred. 22 G. W X 858= 

44 I C 59 

S. 7—Re.ut not seiided iiy Rev,, 
■...authorities.,. See, Land ,Bettiome,n,li, .Act S. g, 

, 19 C L J 614 

. —S. ■ ,7, 9---Heckmation-Ai>plfcaltiHtv 

of-Enkiueement _ o| surh caso.s-ProvrsiiJU 
for future ennancement. Bee Ijaudlord and 
•teWnt. , 47 M L i 578 (F. C.) 

■ -Ss. 7, 30, 191 and 192-Tho lanclhml 
brought one suit for enhancement in respect 
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of two etiuuny-~-Held that the plffs. and 
the dcftsi, beitjg the landlords and tenants 
. w of! idle etnians and having the same interest 
in each, the misjoinder in- bringing one 
sn.it was merely technical and did not 
affect the merits of th.e ease. 

A temporary settlement holder' is not 
liy virtno of 8s. 191 and 192 prechided 
from exorcising the ordinary powers of a 
landlord under B. 7 or S. ?A 

Etmans are tenured and theiefore ^ 
applied to the enhancement. 

The rent of a tenure is always liable 
to enhancement unless the iandiorcl has 
Xsrceluded himself by contract or is estopx>ed 
))>' law and the mere fact that the parties 
have a, greed that resort may be liad to the 
putni regulation to recover arrears of rent 
e,annot mejui that the rent was [lermanentlv 
fixed. 23 C \Y N 94o=30 O L J 140=54 

1C 850 

—B. 7— Absolutely accurate rate is 
impossible. A I H 1928 Cal 218=Ind EuL 
(1929) Cal. 56B=n7 I C 678 
— S. 7 — Etmam tenure in Ghittagong 
not being from tlie time of Pernianent 
Sett'.lement, rent can be enhaneed. A I E 
1928 Cal 186=47 C L J 112=32 C W K 1233= 

i07 I C 730 

— B. 7 (1) and (2)'— Jurisdiction to 
settle rent is not given by plif’s failure to 
prove customarv rate. A 1 E 1920 Cal 85= 

89 I C 190 

See A I E 1920 Cal 432=88 I C 512 
See A I E 1925 Cal 454=40. C ^L J, 
585=p I C 97. 
— S, 7 — Liuldlity for increased rent 
exists wlien it is agreed tliat the holder 
should pay rent for lands besides those in 
the kalmliyat which may be under him or 
wdiich may be found in excess. 38 C L J 

309=77 I C 954 
— Ss. 7, 52, 105 — Erihaucemeiit of rent 
camiot be decreed in addition when only 
, excess' rent for such, area is claimed. A I 
E 1923 CaMll=67 1 C 1001 
— S- 7 — Questioi; of customary rate 
not investigated in trial Court cannot be 
, raised in appeal. A I E 1922 Cal 152=49 
C 860=30 C L J 90=67 I C 775. 
— -Ss. 8 and 9-provisos 1, 2 and 3 and 
B. 3l) (c)'-*Enliancement of rent-Improve- 
inent by iandiorcl See Landlord and tenant 
Eent Enhancement. 23 C L J 209 

— S. 9— On dismissal of a previous 
enhancement suit for default, S. 9 or O 
IX C P C does not bar a second suit. A 
I E 1927 Pat 375=7 Pat 28=8 F L T ■:789= 

103 I C 6! 5 

— S. 11 — Agricultural lease-covered by 
B. 11 is transferable 52 I C 19. 

“S. 11. 12 and 17 — Transfer of 

%Cl. iu (%} ^ri/c 
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portion of putiii See ll T Act B 195 (v) 
and Ss. 11, 12 and 17. 18 C W N 338.- 

— Bs. 11, 18 and 86 — B. 85 which 
restricts the power of raiyats to gi'unt 
under-leases must be read along with Bs.. 
11 and 18 ami therefore it does md apply 
to the case of a raiyat holding at a hxed 
rate of rent. 54 I C 647. 

— )S. 18, 11 and 85— The transfers, 
contemplated in Bs. 11 and 18 are transfers 
out and out and not partial transfers l>y 
way of sub lease. S. 85 does not apply t<? 
a Hubraiyat granting an under-leuse. Tlieie- 
is no express ]>rovision for the grant of 
srib-leases by tenure holders and under'- 
raiyats, but such sub- leases are recognistd 
by ‘the Act in the delinitions of a teuure' 
holder and a “ uiuhn> raiyat ” The T. F* 
Act has no u])r/lication to a tenancy under 
the B T Act. 19 C W X 1110=28 \ C 267. 

— Bs. 11, 18, 85 and 167 — A sub-lease- 
by a raiyat holding at fixed rates is not 
governed by B. 85 of the B Cl' Act. If the 
sub lease be perpetual, it is an enoumbmnea- 
which could be avoided by execution, 
purchaser even if ho be the superior land-- 
lord before khas possession^ is taken. The. 
interest of the lessee is a voidable and not- 
I a void interest. A sub-lease granted by a 
I raiyat does not necessarily terminate on 
j the death of the lessee. If, under tho- 
terms of the lease, the interest is continued, 
after the raiyats death and if the lease is 
a valid lease under the hiw, that interest 
can bo inherited. 57 I C 580. 

— Ss. 11, IS and 85. 170 — Eaiyat under- 
permanent, lease can grant a valid sub- lease 
such sub-lease is transfer within Bs. 11 and 
ik xV sub-lessee is entitled to deposit 
money under S. 170 to avoid sale of holding. 
S. 85 is sultject to the xii'ovisions of S. 18 
and does not apply where s. 18 applies 

23 I C 925. 

See also: 32 I C 503=19 C W N 1127. 

— Ss. 11, 18, 85 and 170 (3)-The term 
“ transfer ” as used in B. 1 1 or B. 18 of 
the B T Act includes a lease. 19 C W N 
1127=32 ! C 503. 

See also. 23 ! C 925 

S. 11- A lease restricted transfer to 

lessor or his heii's by the lessee. It wa‘^ 
held not absolutely against alienation & 
when the sale was held by the lessees right 
of re-entrv was hold to extend to lessor's 
representatives. A I R 1926 Cal 950=95 

■ i. ' I;v,C"„.252*-'' 

IX — The Bee is consistent with. 
B. 10 T F Act. A I E 1926 Cal 451=42 C h 
J 490=29 0 W N 1020=90 I C 451. 

— Ss. 11 & 18, The Bees are in appli 
cable when the holding is not proved to be 
with a fixed rate. A I E 1925 Cal 761=85 

1 C 636: 
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— S. 12-— The transfer of a portion of 1 
.a femire was complete upon registration ! 
..alihongh the land lord’s fee was not paid 
and no notice of the transfer was given to , 
him 1,0 <1 042; 10 C 17; 12 C W X 178; 10; 

But where the transferee allowed his , 
vendor to represent him to the, landlord 
paying rent in the latter’s name the land- 
lord could ,fraxue his suit for rent without 
impleading the purchase and ^ the sale in 
-execution of the decree obtained.^ therein 
ivtissed tlie entire ' tenure. 20 CWN 355 

=341 C 251. 

--S. T2-Whei*e the provisions of 12 
•are complied with the transferor of^ a 
porinauent teniiro ceases to be liable for ' 
‘Subsequent rent and any property which he 
has mortgaged as security for the rent is 
dreed fr<un the charge. 21) C L tl 47<5=51 

I C ‘>09. 

-S 12-Does not apply to a case of 
•transfer by partition. 17 C W X 313=18 ! 

1C 479. ; 

-B. T2-A transfer of a permanent 
“tenure is complete as soon as the document 
is registered after which the transferor is 

• disciiarged from liability to pay rent IG. 0 
mU 2, 33 C 580 foil IG C WX 04 ref 19 I 0. 

W N 112=28 i C m. 

-Ss. 12, 17 and 195 (c)-Transfer of a 
;i>ortion of patni-La'^dlord, if bound to 
M/ecognise- Applicability. See Patni Regula- 

• lions S. 5. ■ 18 C W N’629. 

--Ss. 12 and 53, Sch. II. Dpon the 
: transfer, of a permanent tenure under 
‘ . S. 12 the trail sf e ree ^ becomes by operat io n 
-of law the tenant of the tenure, and, tlie- 
transferor ceases to be the tenant, though 
:he is not thereby necessarily absolved from ‘ 
lijibility under the terms of the contract 
between him and the landlord. Such a 
transferee when he tenders rent as tenant 
‘irt entitled under S. 63, to claim a rweipt 
with bis name thereon as tenant. 


BENGAL TENANCY ACT *8 OF. 1885 {ConhL) 

C h J 132=33 C W X 029=116 I C 165 
— S. 12 — Tlie suit is ju*oper when 

after transfer landlord knowing of oih<-r 
person's interest in tenure sued transferee 
for rent and the landioni is not Imund io 
sue interested |>erson as tenant. A 1 ft 
1929 Cal 258=1 K(I929) Cal 453=49 C 1/ d 
132=33 C W X 629=116 I C 165 
— B. 12 — A lessee undertook all ob~ 
i ligations under the lease and hypnl.heea.tt-d 
the proj'ierty as security, 'The Imse \va.s 
traa.sf erred. Though liability for jnujt. 

passe, s, the le.ssee's lia.biliiy Uf sbuid rw 
sectu’iiv continues. A I II 19ihi CjjJ lob' 

■ 42 .C'L J ‘490=29 C W N iO2ib90 I C 45i 
— B. 12 — As Soon as tin* ^hied i-; vein- 
stored, a transfer of permantMi? i,<jmirt; 
under .s. 12 is coni]>k*te. A I II i923 f* (. 
88=45 M L J 219=50 C <isn=.-5o t A 155=:19 
a L J 26=28 C W N 517=18 L W 68!=:V./, 
M L T 314=4 L U P C 159=73 I C 193 

B. 13 — finder tin- f3eng;d 'Lroaney 
Amemlraent Act. I of P*03, mere nou-p/i^^ 
nieiit of the landlord’s fee doi;.N jiot inva.- 
lidate a sale. The Landlord,, the *;vidc*n<ri 
shows, was well awart; of tin* 

trat.isfer at the mortgage sale, and by 
bringing the suit against ^ the loriner 
tenants only he was only claiming momi-y 
which was not really rent, as arrears of 
rent fell due after the transfer of the 
hokliiig and was not rent. After tli»; 
transfer of the tenure the origin:'! teinin*.- 
holder Would no longer lie liable for tin. 
rent and an eifoctive deei’ee, therefore, 
could only, ho obtained against tin; 
transferee. ■ *, 36 C W N 922 

— *S. 13 — An auction piircbaso oi‘ 

saramoiyan holding described as occupancy 
cannot recover disxtossession wlunt dis- 
possessed by Kubsequciit e'xeciuimi pur- 
chaser at a rent sale. A T It 1928 pjr, 
367=7 Pat 167=1 B (1929) Pat 

f C 65d 


Where the landlord refused to grant : 
such a receipt Held, that there was a ’ 
valid tender wrongly refused by the 
'landlord. 19 C W X 112=28 I C 683 i 

— Ss. 12 and 13 Landlord cannot rfxij’ 
■upon decrees against original tenants 

ignoring the transferee. AIR 1930 P 0 . 

193=Ind Eul (1930) P C 326=126 I C 422 ' 
S. 12 — Ti'ansferee of permanent ! 

■1 enure having the alienation registered ' 
gave notice under s. 12 T'he transfer is ^ 
incomplete. Subsequentlv it was sold ’ 
under Public Demands Recovery Act = 
under a certiticate in which the transferee i 
was not shown. The latter sale is void. ' 
A I R 1929 Cal 454=1 R (1929) Cal 518= 

O ^ 180=117 I C 534 

A T release is a transfer. 

AIR 1929 Cal 259=1 R (1929) - Cal 453=49 


— S. 13— Sale does not heconu* vuio 
by failing io serve notice and poy lantl- 
lord’s fee. A I R 1926 Cid, 844^91 

■I'CdA?':. 

— S. 15-The mere failure of the heifs 
of a recorded tenure holder to <‘aus(* tltcir 
names to be registered in the husdlordV 
sherista does not entitle the hunlioro t>i 
aftcct their interest by sale in oxccutioc 
issut’d in a suit against a person who toils?, 
knowledge of the landlord had no int<‘rcsu 
in the property but was simply registered 
in the sherista. The sale must be one wliicl* 
in justice and equity should (>|arralii jt> 
sale of the tenure* 10 Cal 996, 32 (dil L 

77=59 I C 4f 
— Ss, 15, IG-Deposit of landlord’s fee 
subsequent to institution of suit, suffi.3ient 

15 I C U2 
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Ss. 15, 10 -Where the person becoin- 
iag entitled to a permanent tenure by succe- 
ssion is ihe same person as the holder of a 
superior interest then it is. not necessary for 
that person to serve on himself a notice of 
In's succession to tiie inferior tenure or pay 
to the Collector a fee which, he himself 
woitkl have afterwords had to withdraw, 
The service of the notice mentioned in Ss. 
15 and IG is not in such a case a condition 
precedent to the institution of rent suits, 

18 I C 254 

Ss. .15 and 17-Notice of >Saccession, 
j.(i.von to landlord, after decision of first 
(.•ourt, but l.>efor6 hearing of appeal. Held, 
good 25 Cal 87 appl 2 Pat L J 701=42 I G 
838=2 Pat L W 181 
— Ss. 15 and 10-For the bar under s. 
10, two conditions must co-exist the plaintilf 
nmst have succeeded to the tenure and the 
rent sued .for must be x>ayablo to: him as the 
holder of the tenure. A I R 1928 Cal 220 
— 8. 15- When landlord has no notice 
of succession of heirs, decree in rent suit 
a-gaiiist some is not a rent decree. A I li 
1027 Cal 825=103 I C 707 
— Ss. 15 and IG-No notice of sucecss- 
3011 to a tenure — The successor cannot re- 
cover rent from sub-tenants, but his inte- 
rest is not otherwise affected — Landlord 
must either proceed against the recorded 
tenants or real tenants in occupation of the 
tenure. A I B 1927 Cal 81=97 I C 489 
— Ss. 15 & IG — One co-sharer may sue 
for his share when due to Ss. 15 & IG 
some CO -sharers are unable to recover rents. 
A I B 1925 Cal 297=40 C LJ 504=85 I C 127 
— Ss. 15 & IG — Only one tenant was 
.recorded in the landlord’s sherista. Others 
failing to do so either knowingly or negli- 
gently aie presumed to allow the former 
to reiu'csent them except w^here the recor- 
ding IS not obligatory. A I E 1923 Pat 20G 
;=(1923) Pat 57= 1 Pat L E 47=69 I, C 565 
— S. 15-The landlord cannot execute a 
decree against one heir, against others when 
the representation was not established. A 
1 E 1921 Cal 434=20 C W N 138=63 I C 706 
— S. 15 — On abandonment of the tenure 
by two heirs, the rest were recorded. De- 
cree against recorded tenant is a rent 
decree as the tenure is fully represented. 

60 I C 510 

— S. 15— Tenure-holders were not 
registered in the sherisfcm Sale under a 
decree again t person with no interest to 
the landlord’s knowledge does not affect 
them. 32 C L J 77=59 I C 49 

— S. IG— S. 16 Bengal Tenancy Act 
applies where a person seeks to recover rent 
Xjua tenure-holder and not where the claim 
is . based on a different or an additional 
3'ight outside the section. Suits which are 
iounded.iipon a kabuliyat executed by 


the defendants after the ■ plaintiffs had 
succeeded to tlie tenure are not hit by tliC' 
said section, 35 C W K1 1260 

— S. 16 — Khiidkaht tenants i, e. I’esi- 
dent and hereditary cultivators were prote- 
cted from eviction wdiilc the paikliashts i. e. 
fcemperory non-resideut^ cultivators were 
treated as tenants at will. In sales uiidei’ 
Act YIII of 1865 the purchaser acquires- 
property free from encumbrance but ho is- 
not entitled to eject khudkasht raiyats. B. Itl 
of the Act 4 C L B 165, IG W B 207, 3 C 
W N 13 Dist 1920 Pat 181=1 Pat L T 258- 

=56 I C 678> 

— B. 16 — Patni interest get by succe- 
ssion must l>e registered witli landlord. Bale 
under Patni Beg, cannot be questioned by 
defaulter. A 1 B 1923 Oal 527=37 0 H 
J 222=73 I C 482- 

— B. IG — The Sec. is penal & applies 
to one claim rent not as purcharer but as 
teniu’e ‘holder. A I B 1921 303=34 C L J 

119=65 I C 839'- 

— Ss. 17 and 18, 88— xSee Landlord- 
arid Tenant — Transfer of Tenant’s interest. 

21 C 4U 

— S. i7-Patui taluk’s purchaser at a. 
rent sale takes it subject to the original, 
conditions. A I B 1922 P C 48=15 L W 180^ 
=49 C 27=20 C W N 465=48 I A 499=41 M 
L J 638- (P C;=66 I C 674- 

— -Ss. 18, 73. 88— Where ^ a raiyat at 
fixed rates under s. 18 sells portions of his- 
holding to several purchaser's, the landlord' 
in suing for rent is bound, if he is aware 
of the imrehases, to implead tlie purchasers- 
as parties to the suit. (11 C W N 217, Fol). 
If a landlord omits to join a purchaser of 
whose purchase he is aware, the purchaser 
will not be bound by the rent decree, aiid 
will be entitled to bring a suit for a decla- 
ration that the decree is inoperative as- 
against hiiu. 9 Ind Cas66.' 

— S. 18-~‘ Transfer, ’ if sub lease i-s.. 
Bee B T Act Ss, 11, 18. 85 and 170. 23 I 

C 925, 

S, 18 — ‘Transfer,’ includes sub-lease. 
See B T Act Bs. 11, 18, 85 and 170 (3). 19 0 
W N 1127=32 I C 503. 

Ss. 18 and 20— The grant of sub-lease 
by a raiyat holding at fixed rent is a trans- 
fer within the meaning of B. 18 

A person holding under a raiyat a.t 
fixed rent can acquire a right of occupancy. 

54 ! C 750. 

— Ss. 18 and 85— The 'ierm_ ‘transfer’ 
as used in clause (a) of B. 18 includes a 
lease. B. 85 being subject to S. 18 a raiyat at 
a fixed rate can grant a' pei'manent lease. 
49 I C 515 foil 19 C W N 1110 dis, 

18-refers to a particular class of' 
tenancies, where, as 8 85 lays down th'O 
general rule J consequently 'the particular 
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provisloiH mii^t lo jKikeii to ! 

i^ctierd provision. ID 0 W N .1.1.27 rol 23 C i 

W N 9.; i 

18 and 85 (2)-S. 83 does not apply 
i;o a sub-ieasa creatii\g a pernianeuti tenancy 
ci'oated hy a lioldins^ at Ihml rates. , 

18 Applies. In Ibe case ot‘ a siib-leaso' i 
«!;n‘e.uite«l by an ordiiiary occnpiuicy ; 
raiyat 11 iiie kabuliyat cn;;atj.nj^^ Uie teniiiiiy | 
f>e ’ not adniissibio in evidence . the '■ 
leniLticy may be establisheil by j.jroof of po- ; 
ssessioii or payment of rent or other wistJ. 

It) I G 4i>y and 17 0 W N -408 red. 49 I 

C 515. 

— S 18 A — IS'oiliino’ containcl in 
insinimeint to whicli exc, option is^ tabni, 
can be used cis evidence as {fci,niin.si the 
landlord of the perniaTience of iliei tenure 
mentioned iii such iiistrinueni. l.t may be 
aiml for an entirely dili’erent pnrpt^se, 2D 
0 L J 577=52 i C 825. 

18 and 48-Tcriafit holding? whole or 
•part of settled land to cultivate is iimho-- 
T.civat. A I K 1D2D Pat 872=10 P L T ;-}r»D= 

Indliul rurv:)} Pat 145=121 ! C 449 

— 8, 18— S 48 is subject s, 18-A 1 U 
1D27 Gal 878=104 I C »50. 

— Ss. 18 xind 48 — Rs. 48- and 85 am 

■viHubjcct to s, 18 — ‘Transfer, includes lease. 

A I B. 1027 Gal 878=104 ! C 150. 

See also AIR 1021 Cal ^08=25 C W > 
N 0=Gi I G 520. ' 

-S. 18-B- Acceptance of fee l)y landlord 
■.is not admission of pernuuiency of the t ti- - 
ntitcy of the traiieferee but amounts lo a re- 
f ogoition of the transforce as a tenant, A 
I R 1025 Cal 71)1=85 I C 636. ; 

— S. 18«B — Recitals in a Luft^deed ^ 
where landlord is not a party and relating to ' 
ieiiure cannot be admitted in evidence agai- 
nst landlord. AIR 1022 Cal 185=85 C U d . 

182=68 I C 1003. ' 

F. lO—Amendmeiit doc.s not affect 
tenant’s non-occupanev. A I R 1027 Gal 
748=ni C W N 1007= 
103 I C 674 

The rights -acquired before the B T 
Act are saved by S, 10. 18 C W N :ir>8=:l8 
0 L J o:i<Wl8 I c 377. 

— ^S. 19 — Under S. 10 under raiyat can 
be ejeted on the ground of the expiration 
of a written lease, or by notice to <(uit if 
he holds under a lease for an indefinite 
time. A raiyat lessor cannot eject arbi- 
"ravily except for non-payment of the rent 
-He c .11 not eject the under-raiyat by gi'ving 
him notice under S 49 (Id 6* 0 ,W N ;177 
follow td, 18 I C 82. 

— Ss. 19 and 20--Aiiy person holding 
in g )od faith a.s a culivating ryot under a 
temporary manager, proprietor or even lease 
holder would acquire occupancy rights 
therein after twelve year’s cultivation 


DFNGAl TENANCY ACT 8 CIF 1885 

unlesH Im is evinved by legal 
before 12 years. 

Therefore ocmpaii'n' righ.i'-i .-i'-quired 
when the estate was in tlic h\iinU of a 
Hindu widow catinot bo qiicsilum'd by tlu* 
rever.siouer.s after her 37 I C JMI. 

Ss. ID atid iHl --GliaiwMli huid -> 
Occup.mcy rigiit acquisitloii o{' in-G T A.<c 
^ — Bffect of. not in take ;iwwy sikDi 

.riedits 'See ■ -B T Act »S 1,^1. 27' G .LA on'IG 
22 I^ W X 758=46 I C 485. 

— S. ID -'4)ceup:u!cy righis g m btd‘'»n‘ 
1885 arc protc(dtMi. A I U 1D27 G.-d .}{*;•. 14 
G li 4 ,271=98 I C S52. 

— ID, 20 i.v> 2} — Of'(.*!ip;ui'‘y riyhi 
arc iuherenl and cannot 1 m- got ly conir.v'.i 
or grmiv. A T H ID2:5 P'l 27b=4 V G 1' IDA 
={1D2T) Pat d5=l P lAl? 111 = 1 VP 414r' 

. 71 I C 902. ■■■ 

— S, 2d {iP'S 2ts i 1 ) taj i- in a ri-iro- 
spectivc. in effoct so as b» apply to fjcnditig 
proceedings A I 11 IDiJl Gnl D»2l=52 G G 4 
597=45 G W X 125=58 4J 817=131 I C 398. 

— >S. 20 — In the province cd Bdi.!,r 
and Orissa tin; w’ord kaiini ilcnoi.--; n. 
.settled vaiyal. and not u raJvfit ;U h.\t d r* Mi. 

.5 P G 4 ;l87=t Fat I T 690. 

■ — l8s. 20 ami 21-‘-’.l.*essee I’l iancls 
expressly stipohiiliig In hrne I he far.ds t o 
ilie khas possessioit of the pllT. Oerup.-oicy 
rights accpiisitioTi of itj such cas'c S« 
Ox’is.sa 'i’enaiicv Act. hs. 154 a.nd 242. 

“ . 3 Fat L J 475. 

— S. 20 5i!id 21 — -See Genmd Rent 
Recovery Act, s. fi. 2D 1 G 4tGt=f7 C I. J 585. 

— Ss. 20, 21 and 110- Lease by ciiartliae 
for a years without sanction of murf is 
voidable by minor. 

IVhere a lessee hohls oV(;r afte?' the. 
expiry of the term and remains in oe<ni])a, 
tion he acquiricH the status of a non- 
occupancy raiyat. This stains ctinnoi b^ 
ret.ros|K}ctivoly affected by the ^ubM-quoiP- 
extension of 8. lib. 1 (.’ L4 D.HL-lJ r G 
J 585, f(di 21 G h J 544=30 I C 58* 

— 8. 20 (t)' "-Ti‘(_*spasser boiuililt.- bolim ^ 
ing himself to l^e owm-r and stdlliug Iruel 
wdtli a raiyat-Raiyat holding more thaii 
12 years is prote<'ted from ojiadment 
against purch-aser of the mohul. 52 I C 699. 

: — B20 (2)-“The interest posst*ss.etl by 

' a non-occupancy raiyat in his hoidit:g i-A. 
! hertiabie; 24. G. 207 overruled. 

; A non-occupancy raiyat does nor in^nir 
a forfeiture hy his partiiig with the posses- 
sion of a pari of his holding. 

; B. 26 O'f the Bengal Tefiancy Act deals 
with the right of occupamn' and mU nf u 
, holding, il 0 111 8=18 G W N 828=19 G 1m 
* , J 505=25 I C 562. 

I — B, 20 (7) — Possession tinder a lease. 

! as a ihekdar and not as a eultivating tenant 
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BENGAL TEA’ANCY- ACT .8 OF 1885 (CW.) 
Goes n ii tiOiiCer ocwipaiic.y I’igG*’'** 

■’ -^--k ‘A» J)“~-I?os«c!^su)u for eleven | 
vears before Ltnchaaeonient of retit. 


sm 

mf 


BENGAL TOAJ^CV ACf S Ob l»5 ((W#4) 

— H. 22 (I'l Laitdlunl inirelisiHHii; nib 

vi'it iioi<1ini|» Heuf B *r Ao,t S Ha 

lit ir: € w > 

oeiore L>.Li.uau.v.u... - f ,, ^-S. 22-- A ro-sluu-r |»ropiii*!i.r mu.v 

' is ‘I nresm'm>tiorrT)f f-e :» tliinl jH.trs«Mi if In* wh^ iooik 14^1 hi, 

f.„- 1 1 Si;; unaivti l.i s -ao. 28 I C 389. i th. la.ul as a ^ ...a a 

--S. 21.1 Oetiupiiney riglit. 

lori'i ;uk'I "i’euu.nt-. .1 L T 184=:57J C 321 

oo (1-A>— Sab'Seci'ion 

roln.M.ioni;'. ' A I Tl a-‘1 u"lf' 

\V M . 125=52 (.' h fi9/=i3l I C 398, 

—Ss, 20 (5), 44 (e) .& IH2— <5o,(;npan*->y 
.boiOin.C' was 'sol<). for arreavs JUivl 


tor. 4 Pfit hJ 54t>r5l I C I Hi 

— H'. 22- -If a eo-sifajvr lafallatfl pin 
■cli'isiw n»«i oecujKua'V in* I* I* ill O' 

llio of her sharer.s the wlinle irnafH'y »>» r 
f^ed. in fhe ejisi% In avo wm*. ^ oi n ftiiialt:!'**" 
by a eo«slmrnr lanil-bn'if iinb viilnali^' M" 

- , v I* 3 'inn I r.nn-iKuiipaiHiy <'an b** Ivpi ab^-- i> 

l,ol,li„<- W.S ...w l-or ■ P;'" ;“ : j dw 34 1 C 75 

yaiyat bad only honiestejul Aliti or.e .ve.u t » , 4 

•the land was .oUlod wiib the same tor ^.~S 21 \ 


ilmititd O(*no<l mnler S. 182 he ea,n_ be 
. ejtuned after the expiry ot period ovcii 
homestead, 1 H H)50 Pat ^ 

107=1 n (lb:-i0) Pat 45=120 ! C 47i. 
20 vl-A)"-^^ossession fora lonit’ 
lieriod wiiUl bo considered as continuous 
^O)* vears. alibous^h it is decUired to be 

. k village after ,=a 

<1 K (Piib) Oal 214=48 < ■ L J oPn=n4 I C laO. 
^ -S, 20— Land must be held tu a 


lioldiini liiOif i*‘t<h i‘ 

11, i.cnuire-ln^h'h'r Jt?H.! ^ m-jiMring a Ira-* e! 
the tofuire, is no ruiyal, .on. I sm bt- mu-! 
roslore iis ]M)ssession afb-i* »'\f4iy of ‘is." 
lease. 20 (’ \V \ HOlkjl I C ViK 

—8. 22-“- Puri'basL i>y cti-sh.irer l.nid- 
bird of noimf ran.'? fern bh*. tit:**upiim'y rig bn 
etVect is Hril sm b riehi ^ Os s'\j’'0, 

und olln.*!* co.-* barer.*; ban riglt! to ynift po 
ssession with ilie puve)ias<*i'. 

‘'riio c.a^t‘! in 27 i- 47i', has mil f»i/efi 


— 8. 20 — Land must p | The e.rmo in 27 i, 47;h him md t*L 

vilbim! loacnuire occiiancy rigdits. A .1 0 I ^yvmTuled bv ans* -.iibs'.-qm'ni deei’-i»ns ^sf 
1>25 (5d :Vdd=40 1' L J l(>7=8i I L 73^. | ^ .yji s.,-. O f C 

e on — Tj(‘S«ee of zerait land inducted. ; _ . Si ‘>o~- of h** 


o{) — Xjossee of xerait laud inducted. ^ 
tenant'.; ILo land. His possession <.f ; 

12 vears conpdetes < ‘ini ' ' 

j.)24 Pat :107=2 Pat | 

* 21 ).— Soltled rwivid must. Imbl j 

raiyati land continuously though as. home- | .^..-Ss, 22 ;imi 40-., 

stead for 12 yt‘ars. B ^is m^)t },y a raiyii • n;a\ be l.iind'He 4 up*'' b^ 

be the same. A 1 Iv 10i4 ( id diu=72 I L > ^ lomlhnd ii 


47. 

- 8,22- Purchase of oc*‘Upaie*y Irdd- 
ind by <*o->«n;u’er landJrfrd-Sub bcaso to 
t'lie deft., beP»r<‘ th*' P "f AincUif. Held 
that the OAfl't. •w.a'- an umbo* raiyai mol Pm- 
hl.Lv to t>e eh,:': ind on tlif; e.vpdry of him Icasc 
' m 0 :w» hill is i c 53 i 

--8h, 22 tuid 40 In ordt*r that :j, -fiu- 


^ 2(t — Kaimi raiyat is not one a.t 

iixod rc'tit lint a settled ryot. (1921) Put 
;!.58=:,5PL J:;S7=I PLT 690. 
—fis ">1, 44. 4.0, 182-Tlie land was let 
for ilir e 'rears. t 4 )on tlie expiry lie was 
allowed to hold over and ten years later 
tiie landlord sewed him witii not we to 
quit and a suit for o.iechneut was hied the 
suit was iiarred riiidcr Ss. 44 anil 4-5. 


I sn,}H*rior lomitord da rv* m'!'*!. iu* aida’i* i 
regiNtornd iens.c for u. OTin *.*>,c»-oidrn 

jiine y can's or Hic ***.»n.-*(*!n »«! iandbo’d., 

'.riie mere i.-HSiic of -a rp.i’n-a ncai*. r S 'IP ui; 
the B 'P Af'i docs 11*4 inc'itn 
by the bindhuAl of Ma* T'anha* 
imnicLliatc t cn;Ui?« 


rccoyfilti4'>ff' 
rmnt-' asvlihi 

, .iilC'JI., 

8s, 22. 4U, 85. I'd I A ;o'al b»7» A 

tenant is u<it iadltlm! ui u'c/u'jj under S p’.T 
wjLs oiu/iAJM. s.oo. ^ ! under 8. 85. if ta* iM' vr*'aU'd tm ‘Ut malm' raiynu 

f>inte diiUiua—The B 4' -Act applies 1o ; h t f a 1hhik doi v .. r^.p 

tlic.hoHicsiead of a raiyat^ 'although ^ he is : p,j,_. of Hm oymjcnrn rniw 


Hi. nOHiCSLCifcU 'M ^ ... . 

u.n, a resident raiy.it and is not a '••‘'.vy : 
1 ht'* same landlord as tlic laudlotil ot tin? . 
homesiead land. 4 C L .T :!.-.2; 10 0 W^X 1 
b44 rel on. ! 1 Ind Cas 139 


timre 'I mcr'jcr witiiin, 8 
to eject ms sindt-r.-?’a‘yrtl 
ci'ssation of t‘ ♦/ iutc?* -! 
rrsiviit and a m»t it-o ut;- 


rih 




-.8s 21 and 182— If a set? led raiya.t sub icn.anc.v 
' " '■ '• m.ji;4|;L'v Li'ircct'iy 


If!. > 
Utah 


-ac«{uiivs Olher land ihougb of another ; - .. . . 

landlord io cnede a homesttrad tbereon tlu'U ; has b..<ni p'u-. irs-id 
ukder the joint opera.tion of 8s, 21 atsd i . 8. 22- 4 homi 

ik'> hn :v'ouires oeciipancy rindits m smdi 1 . ifiMt '.Itrm ril' ■ 

,;;i, ■ (Pdtb Pat ‘idnrso I c a i 
21 -Settled Ihiiyat See B T Act ; 

■Sec. ’H,! 45 { C 25. : 

. «, o-i— See B T Act liidyat .Aleainug- 

“ 4 Fat Ii_ W 428=45 l_C im 


b 

nnargc-N ono 'hid ol I 
by ihi^ sal,;.' ihr rtnld 
remains, nlo. «• fill 
:u‘i*ot'dir.e to thr' 


„i;;ur 

"idylv*''." 
*1 rises""' cm ’ fie:' 
4 t'1'n,^. oeL-rri'ci'in-y 
^ 4 p is 'I'c. e-N‘ in , 
l**d .A... iiMci-ris.'' . n 
the iroon M hii h 

25 I C Ilf 

au^as’s idgha 
‘ -Hpt riur Ifiiidlord 
of aiy utok-r-iH4v.ll 
f i" !*'< I A ii led by 

proviso of *S 22* 2f I 
€ 4Sf. 

B>pln-- E.x|tliviiHMi Hie Mud 


4 Fat Ii W 428=4» I C 70‘d ^ —8 22 L.x|tliviiHMb Ste Mud 

—8- 22-“8ee Landlord and Tenatit ; BhL Act, hs. 8 I'Is. |I), fi) idici II H* * 

OeemHaney ilight 19 C AV X 24G=1B € L #1 | 11 M i J 3S*- 
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BENGAL TENANCY ACT S OF !885 (ConUL) 

raiyai, purcliased tlie superior tenure. The- j 
i-ojifter A, who was an tiiuler-raiyat trails- : 
xerred his interest to B. The PUT. sued to : 
eject B. Held that the occtipaiK-y right cea- 1 
sed to exist but not the holding itself and •. 
A continued to be an under-raiyat under ' 
the purchaser* Au under-raiyat may, un* j 
der certain circumstances,^ acquire an oecu- | 
panoy right, but that right is not trans- i 
ferabie except by custom oi’ local usage, j 
19 C W K' 24(>cl8 C L J 2G2=20 1 C 698, | 

— S. 22 (2) — Where a co-sharer land | 
lord purchases a non-transferable occupancy ; 
jote, his co-sharer is entitled to khas po- [ 
ssession of the jote jointly with the pin*' ; 
chaser co-sharer, on the groniul that the j 
jote must bo treated as having been aban- 1 
dotted. U I C 336. | 

Tiic decision confirmed on appeal, 25 

I C 546. I 

— Ss, 22 (2)-Piircliase of non-transfer- | 
.able occupancy holding by cosliarer land- ; 
lord — No right to exclusive possession— -B, . 
22 (2) applies only to a case of tnuisferable ; 
occupancy liolding 27 Gal 4-7;> appL 43 I ; 

C 467. 

— S. 22 (2)— Purchase of occupancy by ; 
landloi’d at rent sale — No merger. Bco B T 
Act, Ss. 49 85 and IGT. 43 Cal 164. 

— S. 22 (2)-Pui’chase of occupancy hold- 
ing by co-proprieior-He do(3s not give it up . 
on partition and allotment of the holding to ; 
I aaot, her CO- proprietor — Ho can C(3ntinuc p{^- ' 
ssession on payment of rent. A T. R 1921 : 

Pat 341=2 P L T 163=58 I C 955. ’ 

Bee also A I II 1929 Cal 253=33 C W : 

N 161=117 I C 536 ’ 

(He holds as tenure -holder and not 
as raiyat). 

Bee A I li 1923 Cal 210=36 C LJ89= 
70 1 C 68 {purchase after partition. ) 

See A 1 R 1922 Pat 193=)1 P L T 13= 
65 ! C 586. 

See A I B 1922 Pat 62=(1922) Pat 55= ’ 
3 P L T 2=65 I C 281. 

See also 2 P L T 163=58 1 C 95. 

But See 59 I C 87 (Pat) {Pnrcha.ser 1 
not mititled to possession it is allotted on 
partition to another co-sharer.) 

— Ss- 22 (2) and 42-The Eastern Bengal 
;uid Assam Act I of 1908. 8. 10, cL b which 
amends S. 22 cl. 2 of the B T Act, has no 
retrospective operation. 15 ! C 7ok 

— Ss. 22 (2) and 85— A landlord pur- 
chasing niiyati interest in execution of a 
money decree cannot treat the under-raiyat 
as a mere trespasser, • 

As regards clause (2) of B. 22 of the 
B T Act the change made by the Amen- 
ding Act of 1907 has not altered 'the law as 
previously understood, ‘ 44 I C 922 , 

— S. 22 (3) — Thiccadar agreed in the 


BENGAL TENANCY ACT 8 OF 1885 (CoM) 

lease of 1905 to give up possessiou of 
occupancy hokPuigH imrcliased at an auc- 
tion-sale, On obtaining purchase, money 
from malik and upon expiry of the lease, 
the Zemindar sueti the thiccadcr for ejmd 
meut. Held that prior to Amendment of 
1907, H. 22 (li) does uoi bar the pundiase 
of occupancy right l»y a ihiccinlar and, 
so he acquired such rights in ilu; lands 
bought before the lettse. The amemi' 
inetit act docs not take away vor.ied Oiam- 
pauoy rights, Cim'ler s. 178 B T Act 
agreement to give up vested oceupancj' 
rights in the lease of 1905 is void. Tnder 
8. 22 (3) the thiccadar could not. get oecu- 
paucy rights during tlie lease- cfuitrary io 
the "lease. t.lceupancy righr does noi, 
merge umler h 22 (3). The ejiadmentr 
claim as b?i<l as pllL di<i n(ft olfVr o, pay 
purchase money. 'Thc; defts we.r(.‘ oce.u • 
paiicy raiyats of htfids jmre.hasecl after iho 
lease, w'as over al rent -sale. a«‘eruiug duo 
during the lease. 5 P.d L J 3n2z.{i92(,h 
Fat 168= 1 Pat L T 3H1=56 I C 366 
— S. 22, (3) — IVliiU! at! ijaraflar fair- 

chases an ocufiancy-lmidirig, tite occripam-y 
■right comes i/> an emi fait the liolding 
itself does not cea.se lo exist. Therefure, 
tlie fmrehaser of a Iroldiiig from and ijr.ra* 
dar, becomc.s a raiyaU 13 I C 636- 

Bee, also 15 C L J 647 Infra 

— S. 22 (:>)-— An liardar couM pm* 
<*hase an <-)ceu panes right rri.im a ralyai 
during the ijara prior the Amend. Act 
(1907). he him.sclf beiiig rompeient to ron- 
seni to the transfer, 11 = 1 Pat 

T 533=55 I C 3f* 
— Bs, 22 (3), 49 — An ijaradar who has - 
purchased au occupancy holding aequires > 
it as a !ioieoccup:iney holdiiig under S. 2*2 
(3) and if he settles ihe same with an- 
oter he settles it ii, ^ tin* eharach.-r of a 
raiyat and not as an ijardar. '.riie f>er.sou 
settled with is an under rd^'vat and is 
liable to ho ejected a1't«.r his tenancy has 
been teiauinuted bv a nutice to ipai under 
S. 49. 15 C L J 647=13 I C 59S 

See also 13 I C 636 siipf»' 

Bee als(j H I C 389 

■ — Bs, 22 (3) and Idd (I)— Chur land 
held continuously for over twelve y.-ars, 
but during part thereof as ijaradar also— 
Held, that the plaintiff acquired occupancy 
right in the land under S 18t^ sub S. (1) 
of the Act. The effect of the hrdding of 
the ijara during part of the period dis- 
cussed 8 B L R App 95; 25 W E 503; 18 
C'45; 18 G 121, 123 referread tol7 C W"N'.: 

881=19 I C 635 
— S. 22 (1) and (2) — Both merge when 
a person buys proprietary intei*ost and 
also lessee’s inferior rights. A I E 1928' 

. Fat 273=107 I C 819 
Bep, AIR 1920 Cal 158=90 I C 816 
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BENGAL TENANCY ACT 8 OF 1885 {Contd) 

— >S- 22 (2)-— It is applicable only to 
transferable holdings. A I Ti 1929 Pat' 185 
r(l929) Pat 481=19 P L T 204=8 Fat 050= 

118 I C 129 

- -S. 22 (2)-— Amendment Act lias no 
retrospective elTcet. There is no merger 
when !t C('i-sharei‘ landlord bought raiyati 
holding prior to that Act. A I B i9;3(3 : 
Pal 109=1 ml Bui (1930) Cal 419=33 0 W NT ' 
1081=124 I C 323,' 

Reo 05 Ind Cns 584 (Cal) [Case of ; 
lonurediolder buying raiyati interest.] ! 

— R, 22 (2) — Defts. must prove iliat : 
Ihey are r:i,i.yat.s and not under-iaiyats ; 
when they allege it, specially when they i 
-jidmit that it was iiiider-raivati originally. ' 
A J. B 19::;0 Cal ni=I B (1930) Cal 03i= ! 
34 C W N 51=51 C L J 193=125 I C 855 i 

. — S. 22 (2) — Not the tenancy- holding ' 
Imt merely^ the occupancy ceases when the i 
occui>aiicy is transferred to a co-proprietor 
■ or pGnJDL;?,neut tenure holder. A I B 1930 
Cal lU=Ind*BuI (1930) Cal 631=34 C N“ 
51=51 C L J 193=125 ! C 855 

Bee A I B 1930 Cal 10i)=33 0 W X 
1081=124 1 C 3*23 (Purchaser a patnidjiv). 

A T B 1921 Cal 429=20 C W X 
100=63 I C 892 

-S. 22 (2V—- The sec. apidies to all sub- 
lejir.es etfected after the ameridmeut Act 
'whother occupaiujy right was obtained be- 
fore or after 1908 or 1885. A I B 1927 
P;i.t 172=8 P L T 69=102 I C 386 

— B. 22 (2)— Co-sharer purcliased and 
sold, raiyati .j<d,e and he was allowed to be 
in ]iossession In- the agreement which wdth- 
S. 22 (2) is a .sub-lease. A I B 1927 
Pat 172=8 P L T 69=102 I C 386 

— B. 22 (2)-— Thf; see. is applicable to 
land in which the occupancy light wa.s ; 
iiMnsferre<l to n, proprietor after he lie- : 
fame n. co-proprietor or permanent tenure- 
hoMiu*. A 1 B 1927 Pat 32=10 P L T 91= ' 

97 I C 708 

— B. 22 (2)—- vStatiis of a cosharer does 
not <,*hange wdien he gets^ a part of the 
proprieiary right on partition and he pur- 
chases the' W'hole holding at rent sale. A - 
I B 1926 Pat 580=8 P L T 20=97 ! C 68 

— B. 22 (2)— After a co-sharer pur* 
chased a raiyati there was a partition and 
]‘ukasht lam! was allowed to another co- 
shurer's taklita. Purchasing co-sharer’s 
nrjvih’gc.s are not taken away, by the 
■ p.iriitioii. A 1 B 1926 Pat 2»>3=5 Pal 281= 

. 7 P L T 170=93 I C 1001 

—B. 22 (,2) — A co-sharer bought 
occupancy holding and then ceased to be a 
co-sharer. The possession passing to one 
acciuiring his interest. A I B 1925 Pat:.-. 
.547=7 F L T 87=3 P L B - 138 '(Civ..)=89 


I BENGAL TENANCY ACT [8 OF m$'(CoM.) * 

I S. *22— Furcimser does not become 

i a raiyat liy purchasing a jiortion of 
! another’s raiyati. A I E 1924 JVfc 780= 
(1924) Pat 268=5 P L T 616=84 I C 130 
; — B. 22 — It is no merger 'when occu- 

pancy raiyat takes permanent' jease, A T 
B 1923 Cal 373=76 I C 382 
“-S. 22 (2) — A co-shai*or landlord 

does not get any title by purchasing non- 
trAnsfeiTable occupancy holding. His lessee 
is raiyati and cannot be ejected uncle r 
B. 49. A I B 1923 Pal 701=50 C 749=27 

y, ' .,.;(.r;W;X.'.759=75-:i,':C::A4^^^^^^^ 

—Bs. 22, 86 & 87“‘Acqmre’ in s. 22 
plies accrual by statute. It is sale • when 
occupancy right is transferred to izardar 
in lien of takkavi loan. A I B 1924 .Pat 

392=72 I C 705 
— B. 22 — Collectorato jiartitiou w'as 
made of Bakaslit lands. Except whore 
some other interest exists co-sharePs exis 
ting possession should not be questioned. A T 
B 1922 Pat 354=1 Pat 6O0=,3 P L T 419 

=67 I C 530 

-8. 22 (2)-The words 'KashP or ‘baka- 
shP are used to understand the possession 
by the proprietors and the tenants. A I B 
19*22 Pat 193=3 P L T 13=65 I C 586. 
— B. 22 (2)-— -Though one CO -sharer pur- 
chase.s a part of the holding, a co- sharer’?; 
right, to sue for the wliole rent continues. 

’ 62 f C 47 (l>> 

■— Bs. 22 (3) 49-“ljardar was autho- 
rised to buy the holding at rent sale to- 
sub-let wliich was done to the old tenant 
himself. After his death his heirs were in- 
ducted upon the land. They held ns 
landlord’s under- raiyats and ciun'iot be ejec- 
ted without notice under s. 49 (b) after the, 
ijara period i.s over. A I B 192 1 Cal 327 
=33 C L J 575=60 I C 44? 
“B. 22-A co-slmrer landlord is a rr.iyat 
when he purchases raiyati holding before 
tile amendment Act " 59 I C 337 (Catp 

— S. 22 — Vv’hen there is merger, third 
person’s rights remain una.O’ected. A 1 B 
1921 Pat .373=(1921) Pat 357=2 P L T 524 
— S. 22 (I)-— S. 22 gives a pro-existing 
doctrine of merger. There is a merger when 
an occupancy tenant who is i.«lso a co-land- 
lord gets on partition ilui interest of a solo, 
landlord in the whole or part of tlie occu- 
pancy* holding. A I B 1921 Pab 373=2 P LT 
525=(i92lj Pat 357 
? — S. 23— The purchaser of a portion 

of a' non- transferable holding cannot succc- 
'ssfully re.sist an eviction suit brought by a 
co-shai‘e -landlord. A I B 1931 Cal 576=] nd 
Bui (1931) Cal 590=35 C ,W X 109=132 I C 638 

, • -S. 23-Chapte? IX-Etfect oi-Xo repeal 

; of the Bengal Embankment Act-Eeng, Em- 
bankment Act and 76 (b). 29 C E J 328 
- =46 G 825=23 C W X 572=50 I C-66T 
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BENGAL TENANCY ACT 8 OF 1885 (CWA) 

—.S. —A rai vat hokliiis ai a fixoii 
rate of rant has tli<; to out and api'W'- 

priJite. even sueh tiiubcT as were growling on 
the hoMiag at the iiiiie of Iuk lease, 2t t/ 

W N G;^6=38 I C 49 

— '►S, iifj— Right of the tenants to cut 
trees under s. 'iP) does not include the 
right to take timbej‘ of thu trees unless 
there is a local custom to that elTcct (11)20) 
Pat 129=1 Pat h T 14:1=56 I C U6 
See also 41 I C 679 

Boc also 41 I C 769 

— B. 2;>— nehl, ihat the onus of ])ro- 
viiig iiho' custom as set up }>y the tenant 
regarding cutting and a|>propri:;iing trees 
rested upon hirm both iira civil and criminal 
ease. I Pat L T .‘’>1^=57 1 O 27:1=21 Cr I 3 609 
— B.2:i — B. 2;') applies ti.» cases where 
the laud is made permanently as well as 
temporarily unfit for the purposes of tena- 
ncy. An occupancy holding is made unfit 
for tenancy if a portion is uscmI for ostahii- 
shiiig a market. 21 C L J 8r»r37 ! C 249 
— Ss. 23, 25 cl fa), 7G-— The plaintiffs 

instituted a suit for eiectment under cL (a) 
of B. 25. A suit for rent was sHhsijuentiy 
commenced in respect of a period sub- 
sequent to tile alleged forfeiture: — 

Held, that there w;ls no waive j* 10 V Ti 
J 187 refed to. 

To succeed in an action under B. 25 
cl. (a) of the K T Act, wliat has to be 
considered is the effect of the act upon tlie 
entire hind comprised in the tenancy. 

Therefore, where u holding comprise.s 
65, highas and the tenants sub-let 4 fiighas 
to an under-lossee who excavated u tank on 
2 bighas, and it was found that tlie tank 
had not rendered the land of ihe tenancy 
unfit for the purposes thereof, Imt was \l 
i:>ructical necessity. 

Held, that the raiyat could not be 
-ejected under cl (2) of B. 25. 1 5 I C 497. 

— B. 23— A Sisum tree does not bear 
any fruit and it is grown only with a 
view to its being cut when ready for use 
and' no mischief can be committed liy 
cutting such a tree or its branch unless ft 
can be shown that the tree or branch cut 
was not fit for the use for which it was 
cut. 21 W R 38 (Cr.) 4 P L W 291. foil. 

Where a tree is cut down by the tenant 
under S. 23 motive is immaterial 5. Pat L 
W n4=4() I C 409=19 Cr. L J 729. 
— -S. 23 —Tenure-holder— Right to cut 
the trees on the land. Penal Code S. 426 
44 I C 451=4 Pat t W 291 
—8. 23— Ejectment See. 15 1 C 497 
- — Ss. 23, 25 and 155 — The coiistructioii 
of a public cremation ghat with accessory 
plinths and sheds on an occupancy holding 
is a misuse and a suit for. ejectment with 
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an altcrnutlve prayer for an injunctiou 

will iie. 57 I C 758 

— Bs. 2.3 asid 76 (f)- -’Ay occupancy 
raiyat can build a jmcca dwell invf imu.^c <m u. 
small portion of bis b<fi<lbm for 

gardening 31 1' b'41 b-dh 37 I C 999 

S. 23 -- A. co-sburer to whom a por- 
tion of a non-transfer;dile occupancy hol- 
ding is alloied on pai’lilion van ejee! ibo 
purchaser of the same. 35 C W N 109 • 

— B. 23-Teiiant is entitled to growing 
timber on the land during Ids oeanipacmy, 
aiid his consent imisl lie olHaineif by the 
landlord do'^irinu 1o <*ni Ihe nm.s. A 1 R 
IP'IO (’al 240r:i:', <• VV X 8.39=57 (‘.‘Ulrfnd 
Rnl WW) (.’al :dd=l23 I C 316 - 

‘ '“-B. 2:> s. 2:5 |H*rndi.'< »;\-c.ava!ion.s not 

. injuriously iifiectlng landlord^ rigid to 
' receive agreed A J U li*2t i’al 5?j= 

i 50 (All 691=75 ! C 55 

— Bs. 2:3 ami 178 O’) (b) — A.greemeni. 
by occiijiancy raiyat to give n]> his righr- 
to cut <ioW!i trees is illegal. A 1 K 1927 
(All 268=:d H' X 192=100 I C 7 
■ — S. 23 ““U ecu pa I !cy holding is gene- 
rail v nn n-transferalde. A I R 192i> Pat 
222=10 P L T 129=8 Pat 4:V9=lnd Rnl 
(1929) Pat 294=116 I C 5|S 
— Bs. 23 and 17H -Tenaui caiumt con- 
tract to grow a]>arUvid;ir crop like indig(.» on. 
a portion of lln- Indding fm* huidlord's 
benitit if such obligaiiiu. was not fastened 
to the teiiancv Udbre i<S.s5. A i il 1922 
Pat 171=3 iMj (1922) ,Pat (Bup.) 177=67 

I C 4f 

— B. 23 — In absence of a co.n tract to 
ihe contrary, raiyat lias right to appr<i- 
priate water and iish ou the leased ]:ind. 

A 1 R 1922 .Pat 9=:‘. P 1. T 5:i=(l922) Pat 
(Sup.) 195=64 1 C 346 
— Bs. 23,86 aau.i H7— Where several 
tenants hold separate portions of a hold 
iiig, uo separate holdings are formed. 
Landku'd is not entitled to reenter on a 
transfer of a portion of a iioietransferablL* 
occupancy holding. 25 0 vV X 717=64 

I c m 

— B. 24— A^on-transforable holding' — 
Transferee of entire — liepresenta,tivo of 
tenant if. Quaere. IIP 798=13 P L T 
567= A T R 19:32 F 330 (m)=^l Jl I9:i2 F 
286=140 I C 3=A I R 1933 P 26 (F B). 

— S. 24— x\lthougb an occupancy 
tenant could surreiider the holding with 
the consent of the landlord, he could not 
force the landlord lo rcventer upon the 
land and escape his L>bIigation to pay rent 
merely by transferring the land to a third 
party. 11 F 798=1,3 F L To67=A I B 19:32 
F 330 (332)=I R 1932 V 286=149 I 0 3= 
AIR tm P 26 (F B,> 
--^Ss. 24 and 158 (b) — Non-rtransferr: 
able holding— Transfer of entire — Rent of 
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iioidiug after— Decree obtained by landlord 
againsted original tenant for — Rent decree 
and not money decree — Sale of holding in 
-execution — Purchase by landlord at — Right 
acquired by— Eviction of transferee by 
him-Right of. 11 P 798=13 P L T 567= 
AIR 1932 P 330=1 R 1932 P 286=140 I C 
3=A L R 1933 P 26 (F B.) 
— Ss. 24 and 158 (b)'— Non- transfer- 
able holding— Transfer of entire— Rent of 
holding after — Liability of original 
tenant for. HP 798=1 R 1932 P 286=140 
I C 1=13 P L T 567=A I R 1932 P 330= 
A L R 1933 P 25 (F B.) 
— S. 24— Plaintilfs claiming in a suit 
to recover rent at rates agreed upon by 
all utbandi tenants, are debarred in appeal 
from claiming fair and equitable rjnt. A 
I R 1929 Cai 614=50 C L J 299=34 C VV N 
127=Ind Rul (1930) Cal 509=125 I C 285 
— Ss. 24 and 27 — Where plaintiff fails 
to prove his rate of rent, he can only be 
siven rent at a rate admitted by defen- 
dant. AIR 1930 Pat 485=Ind Rul (1930) 
Pat 343=123 I C 615 
— S. 24 — When a fair and equitable 
rent of kabil lagan lands is assessed, back 
rents can be decreed as damages for use. 
AIR 1929 Pat 347=10 P L T 281=Ind 
Rul (1929) Pat 414=117 I C 206 
— S. 25 — Where a ten ait unauthorisedly 
mortgaged the holding and puts the mort- 
gagee in possession, that by itself cannot 
woi’k a forfeiture. There must be some^ 
thing in the nature of surrender or aban- 
donment on the part of the tenant, 20 0 
590, 33 C 1219, 43 C 1091 refer. The land- 
lord is not bound by the transfer and 
may demand. rent from the tenant. 40 Cal 

870=22 I C 416 
S. 25 — Express denial of landlord’s 
title made before the ejectment suit only 
entails forfeiture. 37 I C 935 (Pat) 

— Ss. 25 and 136 A — Landlord and 
tenant— Forfeiture by denial of title, what 
amounts to. T P Act S 111 (g) 37 I C 935 
— S. 25 (a) — Ejectment. B T A S 23 

15 I C 497 

— S, 25 (f) (2) — Transferee ^ of occu- 
pancy holding cannot erect building on the 
property, even if he has paid his purchase 
money into Court. AIR 1930 Cal 547= 
Iiid Rul (1930) Cal 751=126 I C 559 
— Ss. 25, 86 and 87— Ss. 25, 86 and 
SI provide three ways to landlord for 
obtaining possession of occupancy 

holding 97 I C 302 (Pat) 

— .S. 25— The Patni Regulation (1819) 
.protects occupancy tenants. AIR 1925 
Cal 1169=87 I C 32 
— S. 25 — Provides for execution of a 
decree for ejectment. AIR 1921 Cal 492 
=25 C W N 658=63 I C 236 
— Ss. 25 -and 155— Ejectment in 

execution of a decree under S, 25 does 
tiot follow unless the Compensation is not 

h. <ii. (i) 
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paid or the misuse is not .remedied. 25 
C # N 658=63- I C 236 
— S. 26- D — A purchaser of a tenancy 
purporting to be an occupancy holding: 
cannot raise the question that what he 
purchased was a mokurari tenancy and not 
an occupancy holding, AIR (1931) Cal 
483 (1)=53 C L J 414=Ind Rul (1931) Cal 
504=35 C W 114=131 ! C 856. 
— S. 26-F — In a case in which ati appli- 
cation for preemption under S. 2G-F was- 
paade by one of three co-sharer landlords,, 
it was stated that the other two persoins. 
were C 0 “ sharer landlords and their shares, 
and interest were also specified. But the 
said co-shares were not made parties defen- 
dants to the proceedings that were tO' 
follow, nor was the application framed in 
such a way as to give them an opportunity 
to join in the application as co-applicants. 
Held, that such an application was not 
competent and was not fit to be entertained 
at all in view of S. 188. 37 C W N 89.. 

— B. 26-F — ^Homestead within scope 
of — S. 182 not effective to bring — Oi'der* 
allowing landlord’s right of pre-emption, 
in case of— Bad for want of jurisdiction, 
and revisable under S. 115 C P C 36 C W 
N 788=A I R 1932 C 857=139 I C 765= 

I R 1932 C 649' 
— S. 26-F — Landlord’s rights of pur- 
chase under — Exercise of — Condition prece- 
dent to— Payment of balance of landlord’s 
transfer-fee and compensation allowed is not.. 
59 G 554=35 C W N 1078=136 I C 900= A I B 
1932 C 226=rR 1932 C 252=A L R 1932 C 937 
— S. 26-F — Co-sharer landlords not. 
named in notices served through the Colle- 
ctor have pre-emption right in respect of 
the occupancy holding sold under s. 26 (c)- 
or s. 26 (e). Limitation for exercise of 
right by them is a reasonable time after- 
their knowledge of the sale— Two months 
period fixed by S. 26-F inapplicable to- 
them. 59 C 15=35 OWN 688=53 G L J 
578=136 I C 871=A I R 1932 C 289=1 R 
1932 C 278=A L R 1932 C 342! 
— S. 26-F— Period of limitation — In 
■ applicable to cases in which the landlord 
makes an application for pre-emption but- 
notices are not issued under S. 26 — G or- 
26-E. 59 C 554=35 C W N 1078=136 I C 
900=A I R 1932 C 226=1 R 1932 C 252= 

A L R 1932 C 93r 
— S. 26 F & C — Notice issued on land’ 
lord under S. 26-C — Landlord seeking to 
exercise right of pve-emption on— Court 
cannot in such a case go into the further- 
question as to what happened between the 
parties after the issue of the notice under - 
B. 26 (c). 36 C W N 486=139 I C 403=1 R 
1932 C 622=A I R 1932 C 625! 
— Ss* 26-F & 26 J— Applications at 
same time under — Allowable.. 59 C 554- 
35 C W N ^.1D78=1P' ;W=?A T* R '1?32' 

, O' 252=^A I R 1932 C 937' 
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— S. 26-F (6) Dispossession by land 
Tord put into possession under— Application 
under 0 2L 100 CPC in case of — 
Maintainable. 36 C W N 790 

— Bs. 2G-F & 182— S. 182 makes tlie 
-position of the raiyat or the uuder-raiyat 
with regard to the homestead dependent 
.not upon his position with regard to his 
holding, but upon the status of the land- 
lord of the homestead. 36 C W N 788= A 
1 R 1932 G 857=139 I C 765=1 R 1932 C 649. 

-B.26-F“Slight discrepancies in descrip- 
tion of property in an application for pre- 
•emption as compared with notice under s. 
‘J26-C, cannot defeat the application. 54 0 
L J 231=35 C W N 656. 

— S. 26-F-(4) (a)-Purchaser of share 
spending pre-emption proceedings is entitled 
to join as co-applicant for preemption if 
.pm‘chase is within period specitied in s. 26- 
F Ci) (a)-Ordinarily co-sharer landlords are 
• entitled to pre-empt in equal shares,^ in any 
case according to their interest — Unequal 
<lecision justifies interference in revision. 

’ 35 C W N 1058. 

— Ss. 26-F, 26 -J Application under s. 
::26“J must be made first in order to make 
S. 2G-F applicable but landlord is not 
■bound to wait until payment of transfer- 
:fee for exercising right to pre-empt. 35 C 

W N 1078. 

— S. 26 (J) — Scope of— recovery of 
'landlord’s fee and co.npensatiori-application 
•for under S. 26- J — whether maintainalde. 

A L 11 1933 C 249=60 C 289=36 C W N 924= 
141 I C 842=A I R !933 C 283, 

— Ss. 26- J (2), 26 -C juid 26-E-applioa- 
-tion for recovery of balance of transfer fee 
no suit to estaolish occupancy holdltig of 
"tenant necessary-remod;'/ of tenant. A L R 

1933 C 448. 

— S. 26-J-Application under-Condition - 
precedent to provisions of 26 -P being 
-applicable to case to which provisions of 
.B, 26-J (1) applies to. 59 C 554=30 G W N 
1078=136 I G 900=A I R 1932 0 220=1 R 
1932 C 252=A L R 1932 C 937. 

— S. 26-J-For the purposes of S. 26- »T 
"the landlord has only got to show in a 
%summary proceeding that the holding is a 
u’aiyati holding in order to be able to recover 
the balance of the transfer-fee to which he 
■is entitled under S. 26-0 or B. 26 E This, 
•of course, will not debar any subsequent 
.*suit,by the tenant to establish that the 
tenure is a permanent tenure or rent-free 
tenure, and if he establishes that fact in 
a subsequent suit he will be entitled to 
^recover the balance of the landlord’s 
•transfer fee which he has paid under S. 26-J 
-of the Act. 36 C W N 847. 

It ““ — Appli cation for recovery of 

landlord s fee and compensation as provided 
by— Competent— Suit for purpose not 
necessary. 36 C W N 924. 


— S. 26-J (3) — Two months peiuocl, 
provided in Merely a provision fi.xing the 
time within which the laiidlord may aprdy 
to pre-empt. 59 C 554=3i5 C W i078=I3G 
I C900=A IE 1932 (J 226=1 K J932 G 
252= A L R 1932 C 937 

— S. 26- Applicability to nonocxaipaucy 
See B T Act. B. 20 cl. (3) 18 G W N 828= 

41 Cal 1108=19 C h J 505=25 I C 562 fF B) 

— S. 26— Occupancy liolding if muy be 
disposed of ])y will. 27 1 C 352=18 C W 

. N 1294. 

— B. 26 and 178 Cl. 3 (d) Hs. 26 and 
78, el (2) do not warrant the view tint a 
nou-traiisferable holding ca.n be devised, 

42 Cal 254=21 G L J 187=18 G W X 1290= 

27 I C 235. 

— S, 26—011 failure of heirs of last 
male holder, tenure reverts to the iandbmd 
A I R 1930 Pat 407=10 P L T 823, =9 Pat. 

515=Iud Rul (1929) Pat 438= H 7 I C 630. 

— B. 26- Where occupancy raigat leaves 
an heir, suit for khas possession under B. 
26 mast fail. A I R 1927 Cal 86=44 f’ ij J 

282=98 I C 835. 

— S. 26 — Where occupancy holding 
reverts to the landlord for want of heirs, 
a usufructuary mortgagee under a mortgage 
by widow of the last male holder, is not 
entitled to retain possession as against 
landlord unless the holding was transferable- 
and the transfer was for legal necessitv. 
A I R- 1930 Pat 407=10 P l/T 823, =9 Fai ' 
r)15=Tnd Rul (1929) Pat 438=117 I C 630, 

— B. 26— Disposal of occnp.ancy raiyat 
by wdll is valid unless avoided by the 
landlord. A I R 1931 Gui 244=:i4 G‘ W X 
1146=131 I C 25 

— B. 26— Occupiiitcy right <',f under — 
raiyat is not herittible by statute but may 
be by custom. A I R 1925 Gal 1^56=29 G W 
X 733=90 i C 844. 

— S- 26 — On heiriesH occupancy raiyjit 
dying intestate, holding reverts to lamilord 
subject to encumbra-nces created bv tciiasit 
AIR 1925 Fat 597=( 1925 ) Fat 2'n6=4 ]>n.t 
774=7 P L T 75=89 I C 176. 

— S. 26 — Occupancy riglife of under 
raiyat is inheritable. A I R 1922 Cal 85. 

— S. 26-T-Riohts of uiider-raiyat are 
not transferable. 61 I C 200 (Cal). 

— ^S. 26 (d)— Landlord’s right of re 
purchase can not lie allowed to be defeab<l 
at the instance of the purchaser of oecuparu-y 
holding denying nature of tenure 35 O 
W X li4=Ind ‘■Rul (1931 ). Ca! 5tt4=!3l 

I C 85§. 

— S. 27 — Rent for time beii^g pivable 
fair and equitable — Effect of seetioa as tf» 
Onus of proof not to be thrown on landlord. 
13 P L T 237=138 I C 312 {2)=I B 1932 P 

175= A I II 1932 P 203=A L K 1932 P 333. 

— S. 27— Dispossession by some of 
the co-sharers and not by the whole bod-/ 
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of landlords Section not aj)plicable. 32 

— Ss. 27 and 37 — Suit for enhancement 
lies against auction purchaser of estate — 
Eent assessed between proprietor and 
tenant is presumed to be fair and equitable 
even against purchaser. 49 IC 959. 

—Ss. 27/29 and 30 to 35— Fnder S. 
27 the burden of proof is on the landlord 
to show that the rent claimed was fair 
and equitable. 

The provisions in Ss. 30 to 35 are 
not conclusive tests for the purpose of 
ascertaining whether the rent of a raiyat is 
fair and equitable. 

— S. 29 — Is not a bar to the enhance- 
ment of two annas in the rupee where the 
increase has been agreed upon in order 
to settle a bona fide disimte between 
the landlord and the tenant as to the area 
of Ms tenancy. 57 I C 850. 

— S. 28 — Purchase by co-sharer land- 
lord of a non-transferable occupancy holding 
— whether there is ‘merger^ or ‘abandon- 
ment’— right of co-shax‘ers to take khas 
possession — indication of intention to keep 
separate the two interests. A L R 1933 C 483. 

— Ss. 29 and 147- A— Compromise 

decree a bona fide dispute— does not offend 
against S. 29 — non-compliance with the 
provisions of S. 147-A-decree not a nullity. 
A L K 1933 P 57=12 P 170=13 P L T 737= 
142 I C 113= A I R 1933 P 104. 

— S. 29 — Enhancement of rent — 
Compromise effecting, embodied in decree — 
Operates as estoppel by judgment, even 

if enhancement in contravention of S. 29. 

59 C 51E=A L R 1932 C 864. 

— S. 29— S. 29 applies only to cases 
where there is a contract pure and simple 
for enhancement, which cannot be the 
case where there is a bona fide disptue as 
to rate or area. 25 I C 829=21 C L J 325 

=19 C W N 321. 

— S. 29 — Amalgamation of two occupa- 
ncy holdings with enhanced rates creates no 
4;liange in the old tenancy. Enhancement 
•cannot be enforced unless it is proved that 
a new tenancy has been created or the 
parties intended to create a new tenancy. 

37 1 C 862. 

— S- 29— Where by a Kabuliyat 
executed after the Act, the original rent 
■which had been fixed before the Act, was 
enhanced by more than two annas in the 
rupee: Kabuliat was void, 50 I C 370. 

—S 29— If an ijardar gives a settle- 
ment of a holding to any one, that person 
becomes a raiyat on the land, and he does 
mot cease to be a raiyat when the ijara 
•comes to an end (10 C L J 65) foil. 

16 I C 419. 
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--S. 29— In a kabuliyat, the rent was 
stated to be Es. 23 odd, but that for three 
years the tenant would pay Rs, 8 the rest 
being kept in abeyance. At the end of that 
time if he did not do make a fresh Kabuliat: 
he was to be liable for rent at the rate of' 
Rs. 23. 

Held, that the stipulations in the-, 
kabuliyat were a mere device to defeat the 
provisions of S 29 and that the landlord 
was entitled to a decree for rent at Rs. 8- 
only. 15 I C 878. 

-S, 29-S 29 applies only where the hold- 
ing remains constant. 22 0 L J 88=30 I C 329,. 

— S. 29— A stipulation to pay an 
enhanced rent after enjoying remission of' 
portion thereof is repugnant to s 20. 

39 I C 497. 

— S. 29—* Kabuliyat to pay instead of 
money rent, grain rent and in default 
enhanced money rent is unenforceable. S3 C 
200; 18 C L J 74; 37 C 610; 10 C L J 144; 15- 
OWN 249, ref. 23 U L J 635=34 I C 97.. 

—S 29— The tenants held under the- 
plff and a certain lady. A Kabuliyat to- 
pay rent only to the plff. at enhanced rate.. 
Held, that as no new tenancy was created,, 
the Kabuliyat contravened the provisions, 
of S 29 of the B T Act. 22 C L J 86=30^: 

1 C 891. 

— S. 29 — Where separate tenancies-- 
were amalgamated and later partitioned, it 
was held that if the total rent remained 
unaltered, its distribution, by agreement of 
parties, over different parcels of land, did 
not constitute enhancement within the- 
meaning of the B T Act. 20 C L J 331 

=27 I C 49. 

— S. 29 — An enhancement in excess of 
that allowed by S 29 agreed to by means-. 
of a compromise is illegal. 4 Pat L W 247~ 

44 ! C 638. 

“~S. 29— Agreement to pay at enhanced, 
rate violates s 29 and cannot be enforced, 

28 C L J 142=48 I C 35. 

— S. 29 — Kabuliyat allowing reduction 
of rent for a term, at the end of which, 
full rent was payable. Suit for full rent at 
the end of the term. Held that in the- 
absence of any case that the document was- 
never intended to be acted upon or any 
conduct the suit was not for enhancement, 
and that s, 29 was no bar to recovery by 
the landlord at the rate claimed 19- C W 
K 867=29 I C 807, 

— S. 29— Landlord’s right to realise* 
the full nominal rent is. inadmissible 
where it is only a threat that the rent at 
the full rate would be levied in case the- 
tenant would not execute a kabuliyat. 
within a year after the expiry of the term. 

44 i C 574. 

— S. 29— Lease, expiry of, before the 
Act— Agreement by occupancy raiyat to- 
pay full rent stipulated for in Kabuliyat- 
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mi expiry of its terms during which a 
lasre portion of rent was to be kept in 
Hajat effect of* i^O 0 W N 080=32 I C 18a. 

-S 29-In order to bring the case within 
8. 29 it is necessary to show that there 
was an enhancement and for that iiurpose 
it is necessary to plead and prove what the 
rent was prior to the contract. H 1 C 940. 

— S. 29— Where the rent is assessed 
for excess land as also for new lauds taken 
by the tenant, and one consolidated rent 
is assessed for all the lands, there is m 
-essence a new holding created and no ques- 
tion arises as to the enhancement of rent 
payable by the tenant, 22 G L J 81=30 I 

C 283. 

--S. 29— The land in suit being non- 
trausferable there was no rent payable 
which was enhanced within the meaning of 
S. 29. 16 C L J 71=39 C 003=14 I C 701. 

— S. 29— Enhancement by ^ more than 
2 annas in the Biipee is invalid unless it 
comes within any of the exceptions in S 29 
(1918) Pat 26=5 Pat L W 213=36 I C 537. 

— S. 29 — Rent-Husks, value of-Abwab. 

19 C L J 402. 

— S. 29— Where the true I'ont is liable 
tto be increased on certain conditions, the 
iagreement for increase is inoperative as 
fbeing merely a device to evade B. 29. 40 I 

C 1 13. 

— S. 29 — Where an occupancy raiyat 
agrees to pay a consolidated rent for ori- 
:gual holding and the encroached lands of 
which he took possession without the ^ con- 
sent of the landlord S. 29 is not applicable 
.as a new holding is constituted. 22 C L J 
81 foil. 32 Cal L J 134=57 I C 998. 


rari interest within the meaning of B. 179* 
and that therefore, B. 29 of that act did 
not apply. In order to make out a claim 
for enhancement under S. 21 it is necessary 
to comply .strictly with the provisions of B. 
33. ‘ 1 Pat L J 76=35 I C 437. 

— Ss. 29 and 42 — Where in a kabniiyat 
; two different sums are mentioned as rates 
I of rent only the true is recoverable. If 
the bigger sum is meant to evade B. 29 it 
I is not recoverable. 39 1 C !. 

I — Bs. 29, 43— Where it was agreed 

’ that if the tenant shotild continue in occu- 
i pation after the expiry of the term he would 
, pay retit in kind. Held, that the agreement 
could be enforced 17 0 Ld 5Hi) ref. to 217 
668dist. 18 C Ld 74=21 I C 35L 
— Ss. 29, -74, 147 A and 147 B— B. 29 
applies only to rents paid iii money and 
not where the rent is receive<l in kind. Wltere 
in a suit for rent the landlord claimed as 
rent more than half the produce of tiie 
laud, and parties tiled a compromise where 
by the tenants prayed that a decree might 
be passed accordingly alleging that they 
have been paying rent at that rate; Held, 
that neither B. 147 A nor 147 B. prohibit.s 
the court from giving effect to the com- 
promise. The presumption as to the accu- 
racy of a record of rights is rebuttable. 19 
C L J 333=25 I C 42, 
— Bs. 29 and 113— Kabniiyat at eiihan- 
ced x’ate on ])romise to grant put tab of all 
lands — Whole not iucludc'd — promised land 
in tenant’s possession — Suit for possession 
or ill the alternative for enhanced rent — 
Held, the Buit %vas not maintainahle. 23 i 

C 579. 


— S. 29— Abwab-Illegal cess, 19 C L J 
402=25 1 C 547, 
— S. 29— B. 29 applies only to the case 
•of a money rent of an occupancy raiyat = 
and not that of a tenant af fixed rate. , 
The status of the tenant may be rai- 
sed from an occupancy raiyat to that of a 
tenant at a fixed fate, and as consideration 
the rent amay be enhanced moi'e than 2 
: annas in the rupee. 37 f C -797. 

— Ss. 29, 31 and 111 A-It is not nece- 
•ssary to sue for a declaration that an entry 
:in the Record of Rights that the defts are 
-raiyats at fixed rates, is wrciig before suit 
for eiihanoeinent 2 Pat L J 124=1 Pat 

L W 431 (1917) Pat 108=39 I C 85, 
— Ss. 29. 33 and 179 — An agreement 
contained in a Pata and Kabuli yat, recited 
about the fixity of rate but contained no 
provisions as to the heritability or trans- 
ferability of the holding. 

Held, that even if the kabniiyat had 
been executed under undue influence, subse* 
querit conduct of the tenant implied ratifi- 
cation of kabniiyat. Held, further, that 
kabutiyat created a permanent muka- 


— Ss. 29, 147 A — A <1ecree for rent 
passed in accordance with a coiuprumi^^o, 
without recording evidence to show what 
the amount of rent was before the* dispute 
arose, is made without Jurisdiction ami 
the tenant is not bound. As I ho tenant 
cannot waive the irregularity, it amounts 
according to the test laid dowm in Holmes 
V, Russel. 9 Dowl 487 to a nullity. 17 C W 
, N 496=18 ! C m% 

Ss. 29 and 147 A — S. 29 does iiot apply 
where a compromise changes the status of 
a tenant. 

A settlement of disputes forming the 
subject matter of a suit can be regarde 1 
as censideration of a contract relating t ^ 
matters extraneous to the suit. 4 Pat L J 
667=(1920) Fat 114=52 I C 20. 

— S. 29 1 (b)— Agree ruBiit given by 
tenant for settlement of botia fide dispute 
as to rent— Recitals in agreement are not 
conclusive— Barden of proof on landlord- 
strict proof that case is taken out of sta- 
tute— -proof by independent evidence. 12 I 

C 589. 

— S. 29 (6) proviso (1) — Proviso (1) Pv 
S, 29 does not control clause (6) of tho 
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section and a continuous realisation of rent 
at an illegal enhanced rate ■will not entitle 
the landlord to realise at that rate. 

A contract providing for an enhance- 
ment exceeding as. 2 in the rupee in con- 
travention of S. 29 is wholly void and not 
merely to the extent of the excess. 

A mere division of a tenancy in pur- 
‘ snail ce of a contract has not the etfect of 
-rjreating new tenancies, unless that was the 
intention of the parties. 23 C L J 680=34 

I C 45. 

— S. 29 cl. (b)-— A kabuliyat showed 
the rent payable on the land as Rs 57-4-0 
but for some unexplained reason, a sum of 
Rs, 17-2 was remitted and the rent pay- 
able w'as Rs. 40-2-0 for the remaining 
period of the kabuliyat. The kabuliyat 
];n*ovided that at the end of the period the 
tenant should take a settlement at the sum 
•of Rs. 57-4-0 and in default, the landlord 
should be entitled to recover the same by 
ihe suit Held, that the rent payable was 
only Rs. 40-2-0, that the stipulation for 
an increase later was one for an enhance- 
nnent of rent and was against S. 29, cl. (b) 
18 C W N 738=18 C L J 502=21 I C 948. 
— S. 29, cl. (b) — Where it appeared 
that in consideration of the landlord reco- 
gnising a division of the holding -and his 
foregoing the Nazar naina for additional 
.lands included in the divided holding, a 
tenant agreed to pay an enhanced rent, 
more than 2 as. in the rupee. Held, 
following 13 C W N 181, the onus of 
proving that a kabuliyat contravenes S. 29, 
•cl, (b) lies on the tenant, that under the 
■ circumstances of the case S. 29, had no 
application. Held also that the new kabu- 
liyat was either -wholly good ur wholly bad. 

22 t C 854 

— S. 29 — Even slight enhancement 
over two annas cannot be allowed— 
Principle “Demiuimis non curatlex” does 
not apply. AIR 1929 Cal 658=Ind Rul 
(1930) Cal 656=126 I C 48 
see also AIR Cal 531=123 I C 743 
— S. 29 — A compromise decree though 
in contravention of s. 29 is binding until 
vacated. AIR 1928 Cal 606=113 I C 570 
See also AIR 1929 Pat 568=10 P L 
T 717=118 I C 723=Ind Ru! (1929 Pat 547 
See 57 I C 850 (Cal); (Settlement of 
• di'sx>ute as to area.) 

See 4 P L J 667=52 I C 20 

Contra see 4 P L W 247=44 I C 638 
— S. 29 — Landlord passing additional 
'Consideration, can enhance the original 
rent AIR 1927 Cal 911=104 1 C 763 
See also AIR 1925 Cal 389=82 I C 970 
See 60 I C 412 

See 32 C L J 134=57 I C 998; ( But 
see 84 I C 361) 
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See 37 I C.797 (Pat) Raising tenant’s 
status from occupancy to fixed rate.) 

— S. 29 — In order to come under s. 29, 
tenant must prove himself to be occupancy 
raiyat. AIR 1926 Pat 156=7 P L T 345 
=(1926) Pat 29=90 I C 919 
— S. 29 — S. 29 does not save contracts 
for enhancements as it is imperative. A I 
R 1925 Cal 1262=87 I C 565 
— Ss. 29 and 105 — S. 29 does not apply 
to proceedings under s. 105. AIR 192t> 
Gal 353=89 I C 951 
— S. 29 — No new holding is created 
by consolidating distinct holdings with 
definite rentals. Enhancement of rent 
beyond the limits of s. 29 is illegal 
AIR 1925 Pat 185=3 Pat 825=6 P L T 

537=84 I C 361 
— S. 29 — An order is not presumed 
to have been passed immediately after 
rejection of aiiy particular objection. A I 
R 1924 Pat 209=4 P L T 629=(1924) Pat 21 

=75 I C 1036 

— S. 29“-Reiit cannot be permanently 
enhanced without registered writing. Mere 
payment at enhanced rent for over 3 yrs. is 
insufficient. AIR 1923 Cal 600=37 C L 
J 489=72 I C 136 
— S. 29— Only cases where rent has 
been actually paid for 3 years are governed 
by s. 29. 37. C L J 489=72 I C 136=A I R 

1923 C 600. 

See also AIR 1924 Pat 820=75 I C 22 
— S. 29 — S. 29 does not apply where 
there is no evidence to prove the original 
jama. AIR 1924 Cal 370=71 I C 300 

— S. 29 — To prove rate of rent, rent 
collection impers not proved^ by persons- 
preparing them, are not sufficient. 71 I C 

300 (Cal)' 

— S. 29 proviso (3)— S. 29 proviso (3) 
requires proof of specially low rate of 
rent. AIR 1921 Pat 412=2 P L T 605 
— B. 29— Plaintiff failing to . raise a 
defence under s. 29 in a prior suit for 
rent is not precluded from raising it in a 
subsequent suit. 65 1C 581 (Cal) 

— S. 29 (1) — The words * ‘continuous 
period of not less than three years imm e - 
diately preceding the period for which the 
rent is claimed” in s. 29 (1) mean ihe 
period in respect of which the rent ir 
payable as a separate cause of action. 64 

I C 188 (Cal) 

—29— “Rent” for a previous period 
which wms due but not paid maybe “rent” 
in s. 29, 62 I C 619 (Cal) 

— Ss. 29 and 147 (a) — Suits not bet- 
ween landlord and tenants as such, but 
between landlord and trespasser are not 
governed W s. 29 and 147 (a). AIR 3922 
Pat 654={1922) Fat (Sup) 319=4 P L T 301= 
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71 I C H3 

--S. 29"-Enhancement of rent beyond 
Statutory limit must be justified by landlord. 
;; 575=26' ^'G W N 758=49. G 

■ ; 875=67 ! C 813 

See also A I li 1924 Cal 544=69 I C 414 
(case of purchaser of occupancy holding) 

— S. 29— -Landlord can claim enhance- 
ment on proving that the raiyat held the 
land a low rate of rent in coiisideration of 
cultivating of a particular crop for his 
benifit, that he is released from such 
existing ohligatioti and that he must have 
deemed that the rent was fair. AIR 1922 
Pat 171=(1922) Pat (Sup) 177=8 P L T 386 

=67 I C 49 

— S. 30 — Suit for enhancement of 
rent-excess area and rise in prices— land 
lord to prove excess in area— presumption 
as to measurement— equity between land- 
lord and tenant. A L R 1933 C 432=60 

C 434 

--S. 30 (a)-~The basis of s. 30 (a) is 
the division of the lands of a village into 
classes to each of which is attached'^a rate 
of rent.^ If a holding is held at a lump 
rental it must be the aggregate of the 
rents of the difterent plots computed in 
accordance with the rate appropriate to the 
class of each lot. 11 P 557=13 P L T 244 
=139 I C 537=1 R 1932 P 235=A I R 1932 
P 179=A L R 1932 P 251 
r»A 30— For settlement of rent under 

s. 30, the Revenue Officer has to apply the 
provisions of those sections to the hold- 
ings to which they apply, that is the entire 
holding. AIR 1931 Cal 565=35 C W N 
212=Ind Bui (1931) Cal 689=133 I C 561 
, .r-S. 30 (a)— Lump rental-Existance of- 
Holding not taken out of operation of S 30 

^ ^'^>7=13 P L T 244 
=139 I C 537=1 R 1932 P 235=A I R 1932 
. _ , , 179=A L R 1932 P 251 

• , W— Lump rental-Holding con- 

sisting of lauds with higher and lower rates 
ox rent held at a-Eiihancement exceediiKJf the 
lower of the two rvtes-PermissiWe when is 

w ^ T 244=139 I C 

537=1 R 1932 P 23o=A I R 1932 p 179 =:^ L 

RT932 P 251 

C I expression means a 

'definate customary rate per bigah current 
in the village at which a particular class of 
land IS held, and does not mean an avera^^e 

^ kel P 

?1JI. T -S®' 11 P 5o7=13 P L T 244s 13Q T n 
53/=I R 1932 P 235=A I R 1932 p 179 -j^ ^ 

^ B 1932 ¥’251 

. (a)— “Prevailing rate mid in 

ueighbounrig villages^^-Means prevailing 
late in the neighbourhood generallv 
for land of similar discription and with 
similar ^ adrantages and not merely in 
one neighbouring village or area of such 


uy 

m': 

BENGAL TENANCY ACT 8 OE 1885 (Confd) 

/■village. 11 P 557=13 P L T 244=139 I 0 
537=1 B 1932 P 235=A I R 1932 P I79=A L' 

R 1932 P 251. 

— S. 30 (a)-~Raie of rent low in com- 
parison with prevailing rate for lands heid . 
on cash rental which i.s the result of co- 
mmutation of produce rent — Tenant’s rigid; 
to hold at low rate in absence of the 
other evidence. 11 P 557=13 P L T 244 
=139 I C 537=1 R 1932 P 235=A I r' 1932“ 
P 179=A L R 1932 P 251 
-- S. 30 (b)— Beiniadi lease ---Rent ]>ay~ 
able under— Enhancement of--Lil>ility for 
. . ^ 36 C W N 34r' 

— S. 30 (b) & 35 — Enhancement ot remt 
-Refusal to grant-Rent payable alreadv 
unduly high -Refusal of enharn^ement o!i 
ground of-PcAver of Court. 13 P L T 
=138 I G 312 (2)=I R 1932 P175=AIK 
1932 P 203=A L R 1932 P m- 
— S. 30 (b)— Where the lease provide.-; 
that tenant shall pay -whithout notice addi- 
tional rent for land found to he in excess 
by measurement, it indicates that the rent 
was a fixed one. AIR 1922 Cal 18, followed. 
A I R.1931 Cal 265 (2)=52 C L J 583= Ind 
Rill (1931) Cai 472=131 ! C 58i 
— S, 30, 32 & 35— Enhancement of rent 
-Suit for-Matters for consideration in — 
Economic depression if one of — Onus or* 
raiyat in regard to “Unfair and inequitable’’ 
in S. 35— Meaning of. HP 654=13 P L T ’ 
377=1 R 1932 P 219=139 I C 191=A I R 3032 
P 225=A L R 1932 P 611 (E B> > 
— Ss. 30. 52— Rent of an undivided 
share of a holding cannot be enhanced iu 
proceedings under s. lOo—Powers of Reve- 
nue Officer in applying ss. 3<^ and 52 poin- 
ted out A I E 1931 Ca! 565=Ind Rul (1931) * 
Cal 689=35 C W K 212=133 1C 561. 
•S. 30, 31 — A — If it is found that 
the majority of the tenants holding similar 
lands do not pay one uniform rate, the 
lowest rate may be adopted as the preva- 
ling rate, and the rent may be enhanced im ■ 
to that limit 1 C W K 310 Foil. 9 Ind Cas 5= 
a sum in addition to the interest payable on 
the capital spent and the enhancement agreed 
to by the tenant may be taken as fair” rent 
unless the tenant proves it to be wrom'* '^3 * 

O OA T. , L^L J 209=34 I flif. 
— b. 30— Enhancement of rent— 
Restriction on Court’s duty. 25 I C 880 

— Ss. 30 , and 188- — Raiyat under ■ 

separated shares of tenure— Purchase of 
one share by plfi:— Suit for enhancement 
of rent by him alone not maintainalde - 
without joining the owner of the other - 
share as a piffi, 25 C 917 rtdied upon. Such 
purchaser is not the landlord of a holdim^ 
within the meaning of S. 30. 15 i C 84 t” 

— S. 30— S. 30 does not apply where - 
rent is paid partly in cash and partly in 
24 C L J 373=35 I C 6!8... 


m mSAVS ALL INDIA CONSOLIDATED CIVIL DIGEST. I9II-I934 m 

BENGAL TENANCY ACT 8 OF 1885 (Conid) | BENGAL JENANCY ACT 8 OF 1885 (ConUl) 


— S, 30— 'All undivided share is not 
- a holding within S. 30. 40 C 29=16 G W K 
877=16 G L J 9=15 I C 453. 
— S. 30— Though the Kabuliyat of an 
occupancy tenant jii’ovides for an enhance- 
ment only in the case of a survey being 
made, the landlord can app;’y to have the 
rent enhanced under S. 30 on his making 
out a proper case for enhancement. 55 I C 85. 

— Ss. 30 and 52-Suit for enhancement 
inider, for one holding as well as for an 
undivided share in another holding not 
: maintainable. 2 Pat L J 563=1 Pat L W 

798=49 I C 515; 
-S. 30, 101 and 111-The expressicn 
'‘suit for alfceration of rent ’ in S, 111 
includes not merely a suit under S. 52 but 
• also under S. 30 

The term, ‘ local area ’ in S. 101 is 
comprehensive enough to include an entire 
district. 22 C L J 489=29 I C 885. 

-S. 30- Enhancement of rent See B T 
-Act, Ss. 52. 28 I C 498. 

Ss. 30, 105 & 109 A — A decision so far 
as it determines the amount of enhance- 
ment is “a decision settling the rent ” 

■ within the meaning of S 109 A and there- 
fore no appeal lies aginst it. Batwara papers 

■ are not evidence against the tenants. In se- 
ttling the rate of enhancement under S. 30 

' lb) of the Act, the Court must have regard 

■ :to the nature of the land. 1 Pat L J 409 

=35 I C 678 

— Ss. 30. 113 and Ch X — A settlement 

■ rent with reference to the prevailing 
■■ rate is not illegal if it involves an en- 
‘‘ hiincement of more than 2 annas in the 

■ rupee. 

An entry of a certain sum as rent at 
a settlement made under Ch, X of the B. 

■ T. Act as merely an entry of the exist- 
' ing rate does no come witliin S. 113. 32 

I C 749 

— Ss. 30 and 188 — Suit for eiihaiice- 

■ ment of rent — Joint iandloi’d — Shebaits — 
-Suit by one alone— Maintainability. 24 I 

C 266=19 C W N 250 
— Ss. 30 (1) 87. 105, 107, 109- An 
application under S. 105 is not a suit: and 
? a withdrawal of that application without 
leave will not bar a suit, under S. 30 (b) 
40 C 428=17 OWN 467=18 I C 130 
Ss. 30 (1) and 31 (a)~The average 
rate of rent for neighbouring villages 
i.s not the prevailing rate within the 
' meaning of subsection (a) of S. 30 and 
where no one prevaling rate is found, the 
' landlord is not entitled to get an enhance- 
ment under the sub-section. 21 0 L J 483= 

29 I C 880 

—Ss. 30 (a) and (b) 52 and 109 A (3) 
— No second appeal lies from an order 
juiider S. 30 (b) enhancing the rent by 


reason of a raise in the price of a staple 
food crops, even though such order was 
passed on an application under S. 52. 17 C 
W N 1201. 23 C L J 21; 1 P L W 429. ref 
2 Pat L J 574=4 Pat L W 60=42 

I C 342 

— Ss. 30 sub sec, (bj— Suit for eir 
hancement of rent on ground of rise of 
price of staple food croi^s — Landlord need 
not prove price of ci’ops at the creation 
of tenancy. 40 I C 682 

— Ss. 30 (b), 52 aiid 105— Settlement 
Officer can decide as to claim fer enhance- 
ment on the ground of ri.se in the average 
local price of staple food crons during the 
currency of the existing rent. 29 C L J 

253=51 ! C 34 

— S. 30 — Permanent mokairari lease 
is created if and intention to create such 
lease is shown. A I E. 1931 Cal 266=52 C 
L J 583=Ind Kul (1931) Cal 472=131 

I C 584 

— S. 30 (b)— IVhile assessing fair and 
equitable rent, provisions of S. 30 (b) 
cannot be applied by Settlement Officer to 
the lands not constituting a ‘holding’, A 

I E 1931 Cal 303=34 C W N 991=68 G 159= 

13! I C 657 

— S. 30 (b) — Where holding is con- 
verted into orchard without objection by 
landlord,, enhancement of rent on the 
ground of rise in the price of staple food 
crops can be claimed by landlord. AIR 
1930 Pat 559=11 P L T 567=9 Pat 583=Irid 
Eul (1930) Pafc 752=127 1 C 848 

— S. 30 (a)— In S. 30(a) there is no 
intention to raise or depress rents to a 
common average level, but a proper 
standaid is laid down. A I E 1930 Pat 332= 

II P L T 335=Ind Eul ( 1930 ) Pat 601= 1 26 

I C 297 

— Ss 30 and 174 — Dak and neg cesses, 
cannot be recovered from tenants. Rent 
can be enhancement under S. 30 even if 
such cesses are paid. AIR 1930 Pat 76= 
10 P L T 700=Ind Eul (1930) Pat 426=124 

I C 394 

— S. 30 (b)— Corresponding rise in 
the price.s of necessaries cannot be made 
the ground for refusing maximum enhance- 
ment. A I E 1930 Pat 76=16 P L T 700r 
■lud Eul (1930) Pat 426=124 I C 394 

S. 30 (a)— S. 30 (a) applies inspite of 
existence of lump rentals. S. 31 (f) is 
applicable even where different classes of 
land in village are assessed at lump rent. 
A I E 1929 Pat 702=10 P L T 693=IiKi 
Eul (1930) Pat 422=124 ! C 390 

S. 30 (b) — No proof of rise in ’ 

prices of agricultural produce is necessary ^ 
for enhancemeni A I E 1930 Pat 102=1 0 
~P IiT 869=Ind Eul (1933) Pat 271=122 

I C 8If 

S: 30 (b)— Goodness or badness of, 

i the land has no concern with enhance- 
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Boieut. A I R 1929 Pat ^548=10 ^ ^ 

388=Iiid Bui (1930) Pat 172=121 ! C 476 

— S. 30 (b)--Wliere laud is used i« 
such a way with the acquiescence of the 
landlord that food crops cannot be raised 
thereon, enhancement cannot be claimed 
on the ground of nse in the pric:i of staple 
food crops. Where there is a house on a 
portion of the land, enhancement should 
be claimed for the land only, 8 F L T 
495=106 I C 422 

—S, 30— A aptta stipulating payment 
of additional rent in case of discovery of 
additional area, is not conclusive evi- 
dence of perpetuity of rent. A I B 1927 
Cal 406=31 C W N 450=102 I C 323 

— S. 30 (b)— Enhancement of rent of 
a holding consisting both of Nagdi and 
bhaoli lands is illegal. A I B 1927 Pat 
207=8 P L T 564=101 I C 51! 

— S. 30 — S. 30 is not applicable where 
portions for which bhaoli and nagdi rents 
are paid, are indistinguishable and form 
one holding. Bhaoli and nagdi lands 
shown in separate khatas, must be proved 
by defendant to form one holding only. 
A I B 1927 Pat 108=8 P L T 224=98 

I C 995 

— S. 30— In a rent«suit court can ' 
treat excess area in tenant’s possession as 
separate holding. A I B 1926 Cal 541= 

911 C 846 

— Ss. 30 and 39— For enhancement 
price lists prex)ared under S. 39 must be 
referred to by Court. A IB 1926 Cal 601 

=91 I C 734 

— Ss. 30— S. 30 is applicable where a 
kabuliyat executed before Bengal Tenancy 
Act contains a covenant for charging ex- 
cess rent in case of discovery of excess 
area at next survey. A I B 1925 Cal 1209 

=88 I C 377 

— S. 30 (a)— Where in a suit for en- 
hancement of rent the report of Be venue 
Officer is found in sufficient by Court, 
further enquiry should be ordered. A I B 
1925 Cal 898=86 I C 533 

— Ss. 30 and 36— Court can order en- 
hancement of rent fovourable to tenant 
.A I B (1924) Pat 761=(1924) Pat 217=83 

I C 124 

— S. 30— Where a suit is prolonged. 
Court should not order enhancement fronx 
its commencement. A I B 1924 Pat 761= 
(1924) Pat 217=83 I C 124 

— Ss. 30 and 76— ^NTo suspension of 
rent can be claimed by tenant on ground 
of landlord’s failure to supply irrisatina 
facilities. A I E 1924 Pat 605r(1924) Pat 
173=5 P L T 629=79 I C 858 

— Ss. 30 (a)— Where in a suit for en- 
ixancement, plaintiff proves that the hold- 
iiigs were non-existent in previous years 
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it is upto tenant to prove that they form- 
ed part of other fields taxed iitsiforndy. 

A IB 1924 Pat 245=(i923) Pat 339=78 

1C 591 '■ 

— S, 30 (b)— EnlKnicemeat of rent foi- 
land yielding no crop, homestead or patit; 
is not illegal. AIR 1925 Cal 399=79 

1 C 56? 

See also A I R 1923 Cal 370=76 I C 492 
■ -See AIR 1922 Gal 510=27 C W N 
962=36 0 L J 305=70 I C 533 
— Ss. 30, cis. (a), (b) and 3l-B-~ 
Coui't w’hile datermining prevailing 
rate should foUo%v method in 2 P L J 
124 ( Mullick, J ) and should refer to 
table of rates i^reparod bv Revenue Officer 
under Part III, Chap X. A I B 1924 F<t* 
326=3 Pat 49=5 P L T 77=(1923) Pat 345=2 
P L B 113=75 I C 411 
— S. 30— S, 30 bars a suit for deter- 
mination of fair and equitable rent in re- 
spect of past years for which rent has 
been paid already. 2 P L T 642=68 

I C 433 

— Ss. 30, 105 and 18S— In a suit for 
enhancement of rent, receiver for one co- 
sharer’s property is not a necessary party. 
AIR 1923 Pat 86=3 P L T 316=65 

! C 34^ 

— Ss, 30 and 50— Where in a suit for 
enhancement of rent out of 2 grounds 
ground of excess area is not fu'oved. Court 
should allow the suit to he -withdrawii ; 
with liberty to bring fresh suit. A I B 
1921 Cal 611=35 C L J 161=62 I C 699 
-Ss. 30, 3 (9) and 182-Wiiero the 
tenancy of a raiyat is an undivided share 
of laud S. 30 is in applicable. 24 C W N 
1022=59 I C 209' - 
—S. 31 (a)-- Principle of— Area in 
respect of which the provision has tiot 
been notified-Application of principle of 
section to— Not permissible. 11 P 557=1 
P L T 244=139 1 C 537=1 B 1932 P 235= 
A I B 1932 P 179= A L R 1932 F 251 
— B. 31 (b)— Commission under— Issue 
of— Discretio!iary. 11 P 557=13 PL T 244:, 
=139 I C 537=1 R 1932 F 235=A I R 193, 2:' 

P 179=A L R 1932 P 251 
— Ss. 31 (A), 50 (2), 113 and 115- 
Settlement of rent in proceedings under 
Chap. XI by Bettement Officer such rent 
cannot be enhanced under B. 113 for 
fifteen years even on the ground of the 
prevailing rate. 

Where the tenants have been recorded 
is^ occupancy raiyats in the Record of 
Bights the tenant is not entitled to the 
‘ benefit of the presumption arising under 
; S. 50 (2). 37 G 30 foil. 12 C W N 904, 

I not foil 45 Cal 930=22 I C 604‘. 

— S. 31— Enhancement of rent cannot 
be refused on the ground that occupaxicy 
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caiyat has sublet part of his holding, 44 

I C 182 (Cal) 

— S. 31 — A-If s. 31 -A is made appli- 
cable to area in question, the provision is 
^applicable. A 1 E 1930 Pat 599=11 P L T 
623=Iiid Eul (1931) Pat 01=128 1 C 797 
— S. 31-A— Eate definitely known and 
jiaid by majority of tenants in village and 
recognised as such is a “prevailing rate’” 
A I R 1930 Pat 599=11 P L T 623=Ind 
Eul (1931) Pat 61=128 I C 797 
— S. 31-xA — Average rate is not a 
♦prevailing nite’. There is no prevailing 
rate where different tenants pay different 
r;ites. AIR 1930 Pat 599=Iiid Eul (1931) 
Pat 61=128 1 C 797 
— S, 31 -A (1) — Even in districts where 
s. 31 is made applicable application of 
method of averaging set forth in s. 31— A 
-(1) is not obligatory. A I R 1930 Pat 332 
=11 P L T 335=Ind Rul (1930) Pat 601=126 

I C 297 

— S. 31- A — Where s. 31 is not made 
applicable principal of that section cannot 
be applied. AIR 1930 Pat 332=11 P L 
T 335=Ind Rul (1930) Pat 601=126 I C 297 
— Ss. 32 and 52— Suit for enliance- 
ineiit of rent-excess area-increase in prices. 
A L R 1933 C 145=60 C 138=56 C L J 279 
=A I R 1933 C 175 
— Ss. 32 and 35 — It may be that the 
law enunciated by the Judge was wrong 
with regard to the discretion vested in 
Mm. It may be that the evidence adduced 
ivas inadmissible and that it was misunder- 
f^tood. But these are not errors involving 
.mj question of jurisdiction, 22 C W N 50 
ref. (1918) Pat 347 
— Ss. 32 (b) and 35 — The provisions 
of s. 32 (b) relating to an enhancement on 
a rise in the price of staple food crops 
are imperative unless it be unfair and 
inequitable under s. 35 to allow enhance- 
ment. 57 I C 115 

— -S. 32-B-Laucllord can claim periodi 
oal revision of rent under s. 30 (b) except 
where raiyats hold at fixed rates. He can 
also claim certain share of produce. A I 
E 1929 Pat 702=10 P L T 693=Iiid Eul 
(1930) Pat 422=124 I C 390 
— S. 32— Period immediately before 
£>iiit can be comx)ared with any other period 
during tenancy. A 1 E 1928^ Cal 841=33 C 
IV K 498=Ind Eul (1929) Cal 410=115 I C 568 

— Ss. 32 and 35— Under s. 35 Court 
is invested with discretion as to the extent 
to whicli the enhancement can be allowed. 
Ss. 32 and 35 must be read together. A I 
E 1928 Cal 570=109 I C 305 
— S. 35—“ Circumstances of the case’* 
refers to the circumstances of the particu- 
lar case. AIR 1930 Pat 76=10 P L T 700 
=Ind Eul (1930) Pat 426=124 I C 394 

41 . ( l ) \\/\0 
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— S. 35— Enhancement-discretion of 
lower api>eliate Court-not to be interfered 
within second appeal. A L R 1933 C 145 
— S. 35 — The facts and circumstances 
in each case have to be taken into consi- 
deration in determining the limit of enhan- 
cement so that it may not be unfair or- 
inequitable to the parties concerned, 5G C 
LJ 279=AIE1933,C5G=A L R 1933 C I45(!48> 
— S. 35 — The discretion given by s 35- 
is very wide and wdiere it is applied on. 
right principals that is to say, for the pur- 
pose of maintaining the lU’oportions of the- 
produce allotted to the landlord mid the- 
tenant respectively it should not be a matt- 
er of inteifference in revision, Where, how- 
ever, it is wrongly applied, where, for ex- 
ample a tribunal lias considerd the words 
“fair and equitable” as giving it a right to 
alter these proporitons in accordance with 
its own economic or political ideas of justice 
the High Court should, and will correct! lie- 
error. 11 P 654=13 P L T 377=139 I C 191 
=I E 1932 P 219=A I E 1932 P 225=A L R 
1932 P 611 (F B) 
— S. 35 — Discretion of lower appellate- 
Court uiider-Interferance in second appeal 
■with-Not permissible where the discretion; 
cf that Court is based upon a consideration 
of all the facts and circumstances of the 
case. 56 C L J 279=A 1 E 1933 C 56=A L 
R 1933 C 145 (148). 
— S. 35 — “Unfair and inequitatble” in. 
-Meaning of . See Under this Act-Ss'30, 
32 and 35. 11 P 654=13 P L T 377=139 I 0- 
191=1 E 1932 P 219=A IE 1932 P 225 
=A L R 1932 P 611 (F B) 
— Ss. 35 &30 (b)“Enhancement of rent- • 
Refusal to grant-Eent payable already un- 
duly high-Eefusal on ground of-Power of 
Court as to. See Under this Act-Ss. 30 (b) 
and 35. 13 P L T 237' 

— S. 35— Court should grant enhance- 
ment of rent within limits of S. 35. If the- 
rent is already unduly high and the soil is . 
unproductive ’ enhancement should not be- 
allowed. A I E 1929 Pat 702=10 P L T 
693=Ind Eul (1930) Pat 422=124 I C 39a 
— S. 35 — In action for arrears of rent 
reduction on the ground of deterioration 
can be pleaded. A I R 1930 Pat 105=11 P' 
L T 470=Ind Eul (1980) Pat 407=124 I C 87 
— S. 35— S. 35 does not give unrestri- 
cted discretion to Courts to deprive land- 
lord of his dues. A I E 1929 Pat 348=10 P' 
L T 388=Ind Eul (1930) Pat 172=121 J C 476 
— S. 35— S. 35 gives discretion to- 
Court to enhance rent. A I E 1928 Cal 841 
=33 C W N 498=Ind Eul (1929)Cal 410- 

=115 1C 586* 

Ss. 35 & 27— Enhancement of rent 
should correspond with rise in the prices. 
Enhancement of cash rent would ^ not be 
refused for landlord’s neglecting Gilaffdazm 
• A T -R" 1927 Fa# 144=8 ;Pa# llTfeTOt f -C' 754 
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— S. 35— Court’s order refusing erihau- 
'Cement on facts fouiid wii! not be interfe- 
red with by High Court in second appeal. 

7 P L T 768=98 I e 1049 

— S- 35-Enliaiicement must be allowed 
<jnly if it is found fair and equitable after 
taking into account ail the facts and ail 
.the relevant rules. AIR 1921 Cal 209=25 
OWN 897=65 i C 656 

— S. 85- Whore different tenants pay 
liiiferent rates, there can be no prevailing 
rate. AIR 1980 Pat 599=11 P L T 623 
rlhd Rul (1931) Pat 61=128 ! C 797 

— S. 35-Where enhancement is deci- 
•ded on Coui’t oan pass order favourable to 
tenants. A I R 1924 Pat. 761=(1924) Pat 217 

=83 I C 124 

-S. 36-S. 86 relates to the amount of 
assessment and not to the ground upon 
which a Court has to determine whether 
enhancement should be allowed or not. 

28 G W N 1041=80 C L J 9=52 I C 79 

'-S. 37- Agreement for enhancement of 
Tent-Suit by proprietor within fifteen years 
of agreement for enhancement-not maintain- 
.able: 4 Pat L J 106=(1918) Pat 162=4 Pat 
L W 210=44 I C 292 

— S. 37 — Purchaser at revenue sale — 
'Right of to enhance rent — Purchaser 

• subject to limitation imposed by S. 37 See 

- B T Act Ss. 27 and 37. 51 ! C 403. 

— S. 37— Where suit for enhancement 
' of rent is withdrawn with perrnissioji to 
bring fresh suit subject to Condition- 
Dismissal on default doe.s not amount to 
•dismissal on merits, AIR 1930 Pat 406= 
Ind Rul (1980) Pat 542=125 I C 574. 

— S. 87 — If Jama paid before Record 

• of Rights is same as that paid after and 
■consisting of ground rent and Ab\vab which 
was latterly disallowed, there is no change 
in legal rent payable and consolidation of 
legal rent with Abwab does not bar suit for 
'enhancement AIR 1929 Pat 661=10 P L 
'T 696=lDd Rul (1930) Pat 424=124 I C 392. 

— S. 37 — The bar of suit mentioned 
in the section does not apply to dismissal 
•of a prior suit for default in payment of 
•costs. AIR 1930 Pat 406 ( 1 )=tnd Rul 

(1930) Pat 542=10 Pat 105=125 I C 574. 

— Ss, 38, 105, cl. (4) — In a proceediug 
Hinder S. 105 there is no second appeal. 

Where it was found that no rents had 
been paid in respect of the lands for over 
-a generation. Held, that there was no 
^ existing rent ’ so as to attract the presu- 
mption under cl, (4) of S. 105 and that 
there had been no increase or reduction of 
rent, but merely the fixing of a fair and 
equitable rent. . 9 Ind Cas 493. 

o on ^ •fo—The word “ permanent ” in 
fe. o8 must be construed with reference to 
existing conditions; when a piece of land 
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gets, covered with sand the deterioration is 
permanent with reference to existing: 
conditions. 20 € W iN 1157=22 C L J 42= 

■■"..Jfvl C'236.. 

— S. 38— “ Permaneiit deierioration ” 
must be construed with reference to existing 
condition and not by possibilities of im- 
iirovement by application of capital and 
skill. A I R‘l930 Pat 105=11 P L T 470= 
Ind Rul (1930) Pat 407=124 I C 87. 

— S. 38 ( 1 ) — Occupancy tenants aro 
not only entitled to claim abjitement 2 P H 
T 569=63 I C 219. 

— Ss. 39 (a) and 31 A — There is no 
“ prevailing rate of rent ” within S. 30 (a) 
in a village situate in a distinct to which 
S. 31 A has not been extended. 33 I C 85. 

— S. 40 — Commutation of rent — tknn- 
promise by some <jf the landlor<is is nut 
binding on others wlio arc not parties. 5f> 

I C 538. 

— S. 40 — The exercise of jurisdiction 
by a Revenue Court under S. 40 [u-esup- 
pbses that the raiyat is an occupaiicy raiyat 
and that the rent is payable in kind. Civil 
Courts can consider the competence of the 
Revenue Court in commutation proeeediiiiiS 
19 C W N 825=21 C L J 590=30 I C 412. 

— S, 40— Where the tenant is not an 
occupancy raiyat, an order made l>y the 
Revenue Court for commutation is without 
jurisdiction. 29 I C 896 rei. 23 C W X 614= 

' 50 I C 285. 

— Ss. 40 and 153 — A second appeal 
lies under S, 153. 9 C W N 122 ref. 19 C 
W N 823=21 C L J 487=29 I C 896. 

See also 50 I C 285. 

— S. 40 Sub-S. (3) — An appiicatioii to 
have the rent commuted should be enterta- 
ined and determined on the nieiats by the 
“ Officer ” mentioned in sub, S. 3 of 'S. 40 
Consequently the Bub-Divisiouai Ofiicer 
cannot transfer such application to a 
Settlement Officer. 45 Cal 76>9=27 C ij J 

569=46 I C 455. 

— Ss. 40 (5) and 18B-Though an 
application for commutation must I.>e mntie 
by all the landlords together or their agent 
by operation of S. 188 the rule does not 
apply to appeal in which the |)r<jcedine 
followed is that which is laid dawn in O, 
41 R. 4 C P €. 1 Pat L W 578=41 I C 7SZ 

— S. 40— No objection to the manner 
in which the ai>piicatian to hear ami 
determine commutation came to be heaiai 
by^ the Assistant Settlement Officer can be 
raised by the applicants. A I R 1931 Cal 
327=34 C W N 999=131 1 C 396* 

— S. 40— In commutation proceedings. 

: landlord’s ])resence is necessary. AIR 
1930 Pat 325=Ind Rul (1930) Pat 653= 1 2 

I C 86U 

— S. 40— In commutation proceedingr, 
landlords presence is necessary and as suiiA 
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rent fixed in proceedings in which he is 
absent is not binding him. A I E 1930 Pat 
325=Ind Eul(1930) Pat 653=126 I C 861. 

—■S, 40 (5) — A retrospective order of 
commutation can be passed by Commuta' 
tion Officer A 1 E 1929 Pat 177=10 P L T 
107=Ind Eul (1929) Pat 163=115 I C 195. 

— S. 40 — Proceedings under 40 are 
miscellaneons proceedings not governed 
by C P C 0 XXXII r. 3— Civil Court can 
interfere with Eevenue Officer for illagality 
only. A I E 1927 Cal 374=100 I C 146. 

— S Public document ” in 

Evidence Act includes a Crop cutting 
report of Deputy Collector. It is admissible 
<as such A I E 1926 Pat 436=7 P L T 671=V 

95 I C 966. 

— S. 40 — No order under S. 40 can 
be passed without notice to the parties 
concerned. A I E 1923 Cal 364=37 C L J 

473=72 I C 37. 

— S. 40 — s, 40 does not apply to a 
case of tenant’s failure to pay rent 
commuted by contract as payable annually. 
A I E 1921 Cal 530=25 C W N 714=67 

I C 946. 

— S, 40 — Where the rent is in reality 
payable in kind either wholly or partially 
and the tenant is occupancy raiyat, commuta- 
tion can be allowed.- 25 C W N 714=67 

I C 946. 

— S* 41--Order under S. 41 operates 
as a Civil Court decree, and a suit to up- 
set it must be brought within 12 years from 
its date, 59 I C 848 (Pat), 

— Ss. 44 and 47— Tenant holding over 
— Where second lease executed, continuing; 
occupation after a break oi about 11 months, 
tenant is not liable to ejectment under s. 
-44. A I E 1925 Gal 181=79 I C 648. 

— S. 44— Non- occupancy raiyat in 
possession of formerly homestead land let 
for cultivation cannot be ejected except 
under the section. A I E 1923 Pat 94=3 

P L T 621., 

— Ss. 44 and 47 — Eegistered putta and 
kabuliyat for fixed term between landholder 
and tenant — suit for possession by land- 
holder after the 'expiry of period— appli- 
oabilit j of S 44 principles of S 47 — 
finding as to commencement of occupation 
necessary when S 47 is applied. A L R1933 

P 225. 

. — Ss. 44 & 47— Kabuliyat creating 
Telationship of landlord and tenure-holder 
Sind not of landlord and raiyat— Sections 
inapplicable to case of. 13 P D T 599= 
A I R 1932 P 363. 

, — Ss. 44 (c) and 47 — It mi^st be, 
remembered first that the general, /object ■ 
<)f the Act is the protection of raiyats and 
it may well be that a person who has been 
a raiyat may be inveigled by his landlord. 
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into executing a lease imposing upon Mm 
n0 harder terms than he has hitherto borne 
but stating that the lease is to come to an 
end after a certain fixed period of time.. 
The object of these two sections is tO’ 
defeat this manoeuvre on the part of the- 
landlord and for the purpose of counting* 
the period of occupancy, the real period of 
occupation as a raiyat is to be taken into 
acebunt and not the peiiod of occupation 
which may happen to be stated in the lease. 
If therefore a defendant who is sued by 
his landlord in ejectment on the ground 
that his lease has come to an end is able 
to show that in fact before the date of the 
lease he was a raiyat and in occupation of 
that same land in that capacity he is entitl- 
ed to count the period of his occupation 
from the period when in fact he came into- 
occupation as a raiyat. 13 P L T 599- 
AIR 1932 P 363.. 

— S. 44— Under the Act no raiyat 
holds from year to year. If tenant is* 
non-occupancy raiyat, holding under lease 
for a term he cannot be ejected 20 C W 
N 258=33 I C 54. 

— Ss. 44 (c), 45, 196 — The plaintiffs’, 
who at the date of their suit had a right 
limited by law in a particular way, cannot 
take advantage of subsequent legislation 
removing that limitation ; their right must 
be determined by law as it stood at the* 
date w’hen the suit was instituted. 9 I C 805. . 

— Ss. 45, 116, 120 and Sch III Art (1> 
(a)— The new Sub-sec 2 (a), to S 120 con- 
firms the view in 7 C W N 400 that a. 
statement made in a Kabuliyat executed. 
after the 2nd March 1883 that the land is . 
Zerait was not admissible, 17 C 466=13 O 
W N 661; 13 C W N 994; 1 C L J 456, ref. 

A suit to eject a raiyat of zerait land- 
brought more than 6 months after tho 
expiry of the term of his lease is barred by 
Art. (1) (a) of Sch HI of the B T Act *S 
45 of the Act which was not applicoble to 
zarait lands coming under S 116 having 
been replaced by the said article which is . 
applicable. 20 C W N 14=33 I C 978. 

— Ss. 44 and 45 — See Under S 21. 

16 C W N 536=14 C L J 170=10 1 C 139. 

■ —S. 46— The word agreement mention- 
ed in S 46 means an agreement proposed 
and tendered by the landlord to be 
executed by the tenant. 

Where a landlord sent a draft of the 
proposed agreement duly stamped to the 
Court and the Court served on the tenant 
a copy identical with the draft but without 
a stamp on it. . 

Held, that there was a valid tender of 
the agreement as required by S 46 of the 

, Held, further that it is not obligatory; 
in S 45 .that a notice shored be served 
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• alonj? with the copy of the agreement. 

22 0 W N 558=28 C L J 87=45 I C 234. 
— Bs. 46 and 158— Suit for fair rent or 
enhancement is maintainable it tenant 
holding over, after expiry of the period, 
for B years is non-occupancy raiyat but not 
maintainable if tenant had become occu- 
pancy tenant. 5 Pat L J 406=57 I C 558. 

— S. 46 cl T-hion-occupancy tenant 
is liable to pay enhanced payment from 
the date of his agreement. AIR 1929 Gal 
634=50 C L J &Iiid Rul (1930) Cal 236 

=122 1C 300. 

— S. 4G~Nro decree for ejectment 
should be passed if the tenant agrees to 
pay fair and equitable rent to be determined 
: .first by the Court. A 1 R 1928 Cal 533=55 
0 659= HI 1 C 222, 
— S. 40— s. 46 is meant for assessing 
fair and equitable rent. Agreement in suIj 
s. 7 is an agreement between landlord and 
tenant niter courts fixing rent. AIR 1926 
Cal 693=43 C L J 45=92 1 C 37, 
— -Ss. 46 and 111— B. Ill is applicable 
to a suit under 8. 46 as it includes deter- 
mination of status of tenant. A I R 1925 
Cal 1211=88 I C 670 
— S. 46— ISTon-occupancy ryot ran be 
-ejected for refusing to agree to enhance- 
ment if the agreement for enhancement is 
tendered to him. 26 C W N 359=35 C L 
J 203=68 I C 991 
— S. 46, Sub-s. 7 — Liability to jiay 
» enhanced rent begins from the time of 
.agreement. AIR 1926 Pat 42=5 Pat 46=7 
P L T 355=(1925) Pat 298=90 I C 871 
— S, 47 — Lease term of which has 

- expired — Ejectment of tenant a raiyat 
under terms of — Landholder’s suit for — 
‘Occupation by tenant prior to date of 
. lease— Advaiitage of— Tenant’s right to 
take— Condition of— Proof of such prior 
occupation being as a raiyat necessary— 
Proof of prior occupation being in any 
capacity not enough— Onus of proof on 
tenant. 13 P L T 599=A I R 1932 P 363 

— S. 47— Lease term of which has 

- expired— Raiyat under terms of— Occupa- 
tion prior to date of lease by— As a raiyat 
*or as a tenure-holder— Evidence. 13 P L 

T 599=A I R 1932 P 363 
— S. 48- Where an under-raiyat under- 
-took to deliver a paddy as rent and on 
default, Es, 20 as its price. 

Held, it was not a money-rent but 
a produce rent S. 48 had no application. 29 
C L J 234=41 I C 373 
48— The words "‘holding at a 
money rent” in S. 48 govern the word 
“under raiyat” .juBt preceding them and 
not landlord. An under-raivat paying rent 
in kind IS not protected by the section. 3 
Pat L J 576=4 Pat L W 109=43 I C 965 
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— S. 48— Raiyat letting out a portion 
of holding to under raiyat. — Provisions of 
S. 48 as regards 25 per cent, limit do not 
apply. 39 Cal 839=15 I C 256=16 C W N 857 
— B. 48— A ryot wlio has sul.)-lefc a 
portion of his holding ^ under a registered 
lease, cannot recover from the iiiuler ryoi 
rent exceeding 51) percent the amount 
which he himself pays for the .wliolo of 
the holding. It cannot be said that S, 48 
of the B T Act applies only where the 
wiiole of a rvot’s holding is sub-let, C 
839 expl. 42 I C 243 
— S. 48— Where an under-raiyat r.go'ees 
to deliver paddy and in case of <lefau]t, 
the money value. Held it is on the tenant 
to prove that the amount claimed is in 
excess of the rent payable ly liiui. 

B, 48 applies only ‘to cases in wdiicli 
the land held by a raiyat is co-e\tenNi\o 
with the land held by the under raiy.at 
and not where it is a fraction of the hold- 
ing of his rayait landlord. 24 1 C 677 

— Ss. 48, and 49 (aj— Where, on ^ tlie 
death of the original tenant of a raiyati 
holding under a written lease for Ji, term 
of years, Ijefore the expiry of the term, 
his sou succeeded him as an under-raiyat, 
and went on cultivating the land after the 
expiry of the lease. 

Held, that he was litibio to be ejected 
without a notice to quit. 2b C L J 328=27 

I C 45 

— S. 48 — Whether land sub-let is or 
is not co-extensive, raiyat cannot realise 
more than 50 or 25 percent of iho rent be 
pays to landlord. A I R 1930 Pat 596=9 
Pat 627=11 P L T 784=Ind Rui (1930) Pat 

743=127 ! C m 
— S. 48 — S. 48 governs tenancies co- 
extensive under settlement and k.abuliyat. 
AIR 1929 Pat 372=10 P L T 369=Ind iiul 
(1930) Pat 145=121 I C 449^ 
-S. 48-Where under-raiyat of a part of 
holding agrees to pay to raiyat higher than 
150 percent of the rent of the whole hold- 
ing. B. 48 applies even if the holding is 
not co-extensive. A 1 R 1928 Cal 88.5=32 
C W N i(J50=Ind Rui (1929) Cal 507=5^1 C ■ 
217=116 I C 731 
— S. 48-S. 18 controls B. 4S. A [ R 
1927 Cal 878=104 I C I5» 
— S. 48 — Only under ralvats are pro- 
tected by S. 48. AIR 1926 Cal 986=43 C 
L J 242=93 I C lOIS 
— S, 48— Mortgagee-lessor can recover 
rent from mortgagor-lessee only as luider 
S, 4a AIR 1923 Pat 402=71 I C 470^ 

— S. 48— Rent recoverable from a 
raiyat executing mrpesbgi^ lease and then 
taHug laud from zarpeshgidur is governed 
by S. 48. A I' R 1923 Fat 402=7 1 I C 47§ 
— S. 48— Where under-raiyat agrees 
to pay *rent in kind 8. 48 (a) does not 
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apply. Ill a rent-suit plea of eviciiou by 
title paramount can be raised. A I B (1922) 
Cal 273=35 C L J 159=63 1 C 502 
— S. 48 (a) — S. 48-(a) is not appli- 
eabie to a case of rent in kind and on 
default money-value, A I E 1922 Cal 273 
=35 C L J 159=63 I C 502 
— S. 48--S. 48 appiies^^ to the case of 
an under-raiyat without reference to the 
stains of the landlord. 36 C W N 89 

— S- 48— S. 48 applies where the 
option of paying either kind of rent is 
given to the tenaid, it does not where the 
alternative money rent Is recoverable at 
the option of the landlord. 36 C W N 89 

— S. 48 — Where the relevant portion 
<.)f the kabuliyat was in these words “ If 
we do not' deliver paddy (as aforesaid) 
then we will pay to you within the said 
month as value of the said paddy Rs, 400 
according to the pi^esent market I'ate. If 
we do not, th n you will be entitled to 
realize the same amicably or by suit with 
interest thereon”, Held that the rent was 
jiayable in kind or in money and that the 
kubuliyat gave tbe tenant the option of 
paying either kind of rent. 36 C W N 89 
— S. 43 (c) (as amended) — Not-retros- 
pective. 55 C L J 170=139 I C 544=1 R 
1932 C 643=A I R 1932 C 568=A L R 1932 

C 609 

—48 (G) (3)— No change in law by 
introduction of. 36 C W N 400=56 C L J 
176=A I R 1932 C 571=A L R 1932 C 577 
— S. 48 (G) (3)— Not retrospective in 
operation, 36 C W N 4C0-56 0 L J 176 
=A I R 1932 C 571=A L R 1932 C 577 
— S. 48-H — Where an uhder-raiyat 
gives an under-raiyati lease for more than 
12 years describing himself as a raiyat and 
gets it registered without paying landlord’s 
lees, the lease will have no effect against 
the landlord but the landlord cannot sue 
for his fees. 35 C W N 974 

— S. 49— Jote-Means a raiyati, under- 
raiyati, or any ^ sort of holding for the 
purpose of cultivation and not necessarily 
an occupancy holding, 139 I C 544=55 C 
L J 170=1 :E 1952 C 643=A I R 1932 C 508 
=A L R 1932 C 609 
— S. 49 -The fact that one of the co- 
sharer landlords accepted rent did not in 
any way affect the other landlords who did 
not join him in accepting to rent. After 
the determination of the tenancy on expiry 
of the term of the notice the position of 
the under-tenants, namely, the defendants, 
became that of trespassers. The appellants 
as co-sharer landlords could institute a suit 
for possession in respect of their share of 
the land either jointly with the tenants as 
representing the co-sharer who received 
rent or separately. As there has been no 
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separation of the land, the only claim that 
the appellants can make is to obtain 
possession in respect of their share jointly 
with the defendants as representing the 
interest of the co sharer who received rent. 

13 P L T 432=1 R 1932 P 289=A I R 1932 

. :::p '269=i4o.i c j.4.r 

— S, 49 — Proper Court-fee for suit 
for ejectment of under-rai,yat after noty^G 
is on one year's rental under s. 7 (ii). 
Court Fees Act. 54 C L *1 6S=I.nd Rnl 
(1931) Cal 737=133 I C 689 
— Ss 49, 167 — The purchaser of rai- 
yati holding (other than the landlord) sold 
for arrears of rent, can eject the under- 
raiyat after giving notice under s 49 
without annulling tlie encumbrance under 
s. 167, 30 C L J 201, followed; 19 C W N 
1077, distinguished. AIR 1931 Pat 20= 

14 P L T 777=Ind Rul (1931) Pat 80=129 

I C 95 

— S. 49 — Suit for ejectment— onus of 
proof— where plaintiff’s title established 
onus is on the defendants to prove the 
existence of a right of occupancy ‘ or a 
permanent right. A L R 1933 C 245=57 

C L J 37 

— S. 49 — S. 49 does not apply to the 
case of an under-raiyat who has relin- 
quished his holding. 20 C L J 548=42 Cal 
751=19 C W N 43=27 I C 271 
— S. 49 — Application of, to suits in 
ejectment on transfer of under-raiyati 
holding. 19 C W N 43 

^ — S. 49— Ejectment — Termination of 
the interest of occupancy raiyat — Notice 
under S. 49, not necessary. 25 I C 741 
— S. 49 — Landlord and Tenant — 

Tenancy— Nature of— Evidence — Conduct. 

42 I C 280 

— S. 49 — Under raiyat — Notice to quit 
by one of several landlords, is valid even 
where there is no evidence that it was 
signed by the landlord on behalf of him- 
self and the other landlord. 23 C W N 

76=46 I C 264 
— S. 49— S. 49 prescribes no form or 
length of notice. 19 I C 557=17 C W N 932 
— S. 49 — A notice to quit under S. 49 
should be served in the manner prescribed 
in the C P Code for the service of a 
summons. 56 IC 127 

— S. 49— Notice to quit by several 
joint landlords— Notice signed by one is 
valid. 44 I C 49 

— S. 49-- Where in a suit for eject- 
ment the defence is that the defts. are not 
under-ralyats but occupancy raiyats, the 
question for determination is whether the 
plffs. are raiyats or tenure holders. (1917) 
Pat 379=5 Fat L W 311=43 I C 941 
—S, 49— Suit for rent by raiyat 
against under-raiyat dismissed. Sub- 
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sequent suit for ejectment is uot res judicata 
on the question of the title of the plain- 
tiif. but the deft as under-raiyat could not 
be ejected without notice under S. 49. 

27 I C 273 


—Ss. 49 and 85— An under-raiyati 
lease which was described as Karsana 
patta i, e. yearly lease was held to be 
terminable by notice under B' 49. '22 C W 
N 179=28 C L J 91=44 I C 254 
— S. 49 and 85— A lessor describing 
himself as a Kayamiryot does not necessa- 
rily imply that he was a ryot at a 
feed rent. 


Where the lessor did not represent 
himself as a ryot at a fixed rent and the 
lessee was not induced to take the lease ; 
by such representation and that in fact he j 
was in occupancy ryoti. Held, that the ; 
lease which w'as for a term of more than i 
nine years was invalid. 22 C W N 179 i 
(1917) followed. ^ | 

The interest of an under ryot is not i 
heritable. 24 C W N 93=54 1 C 906 ! 


— Ss. 49 and 85- Where sub-lease by 
the raiyat of a non-trausferable occupancy 
holding is not valid against his landlord 
under S 85 the landlord can eject the under 
I’aiyat without any notice under S 49 on 
the Tcaiyat transferring the holding to the 
under-raiyat. 2 0 L J 570; 4 C W N 607, 
ref. 13 C W N 913; 31 C 932: 34 0 104; 
19 C W N 68, dist 44 Cal 272=21 C W N 
363=34 ! C 912. 

Confirming on appeal. 29 I C 466. 

Ss 49, 85-A permanent sub-lease 
granted by a raiyat is inadmissibhi in 
evidence, even though some money or some 
rent has been paid by way of pan perefor- 
mance. Therefore the right of the parties 
cannot be adjudicated on with reference to 
it. 17CWN59MI. 


A raiyat may by custom create a ! 
permanent sub-1 epse and such sub-lease is I 
not inadmissible in evidence, but the party. I 
who wants to prove it must establish tlm 1 
ciistoni before it is admitted in evidence. | 


Obiter: A raiyat holding at a fixed 
rate of rent is competent to create a 
permanent underlease. 42 I C 534. 

— Ss 49 and 85-Apart from custom or 
express enactment, a lease for a term 
devolves on the heirs of the original lessee. 
On expiry of the term the heirs may be 
ejected without notice under S. 49 fbl 41 
0: 1108; 31 C 757; 11 C W K 519 ref 20 
C w N 756=31 I C 26=22 C L J 232. 

— Ss. 49, 85 and 167 -Mortgagee of 
raiyati land sublet. Purchase and resale of 
the raiyati land by landlord the purchaser 
from landlord sued to eject the under- 
.raiyat after notice. Held the purchase bv 
landlord did not involve merger the under 
raiyat contiimed to be under-raiyat and 
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could be ejected after notice. 43 Cal 164= 

29 I C 686.. 

— 49 and 85 (2)-In a suit to eject 
after a notice under B. 49 the deft set up- 
a permanent sub-iease grc.nted by the - 
plUs vendor and pleaded e.stoppol. 

Held, , that tlie lease , being invalid, 
under cl. (2) of S. 85 the te,naiicy could 
be ended by a notice under B, 49 and the 
deft, not having a subsisting tenancy could 
not relv upon his previous possession 23 0 
W H 435 foil 13 G L J 649 and 24 G 14 J 

539 '.dist..- 

Held, that the ]>riucipie of estoppel 
cannot be invoked to defeat the plain 
provisions of a statute 23> G W X 437=51 

I C 493. 

— Ss. 49 and 87- Where a superior 
landlord is claiming to le'Cnter becjuise the 
occupancy- raiyat has forfeited his holding 
by having transferred it without the ■ 
consent of the hindlord no notice tuuler 
B. 49 or B. 87 is necessary. 29 I C 466. 

Bee on appeal 44 Cal 272=21 G W N 
363=34 1 C 912. .. 

— Ss. 49, 113 and 183- An under-raiyat 
can acquire a right of occupancy by (aistom 
or usage and i:\ such a case he is not liable 
to be ejected under B. 49. 19 0 TY N 246 
ref. 46 Cal 43=22 C W N 618=28 C L J 84= 

45 I C 545. 

— Ss. 49 and ,167-A pimchaser of an; 
occupancy liokllng can eject, without 
annulling the incumbrance under S. 167 
and wdtliout notice under S. 49 an under- 
raiyat, whose holding -was created -without 
a rigistered lease and without the consent 
of the landlord 28 Cal 265; 17 G W X 869: 

31 Gal 932 and 13 C W X 913 dist. 

S. 167 and S. 49 Apply only to cases 
where there is a subsisting tenaii<*,v. 46 Gal 
766=30 G L J 201=53 I C 334. 

— Ss. 49, 182-Bub- lease of homestead 
by raiyat-Pernuinent under-raiyati lease 
valid and binding as betwemi ])art4es. 16 G 
■ : W X 618=15 C L J 672=13 ! C 364. 

I — B 49 el. (6)-Tho landlord ot a 

I non- transferable under raiyati holding wIks 
! knowdngly continues to receive rent from 
j the transferees in the name of the original 
! under-raiyat cannot ejec.t them witlmut 
1 notice under Cl, (6) of s. 49 32 I C 614* 

' — S. 49(b)“An under-raiyat holding- 
under a potta executed before the Act and 
not expressly providing for the period of 
its duration comes wdthin cL (b) of S. 49. 
39 C 273=14 G L J 407=16 C W X 6=12 I 

C 161 (F B) 

— S. 49 (b)-Under-raiyat holding under 
an • occupancy raiyat cannot be ejected 
without notice, 

The term “ landlord ” includes s 
person who on the extinction of other 
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Tights comes into direct relationship with 
the tenant or under tenant as the case may 

€''249.' 

Ss. 49 ( b ) and 85 (2)- Sub- lease by 
'under- raiyat both exceedings nine years- 
Sub-lease registered by mi stake-Not admissi- 
ble under S. 91^ of the Evidence Act to 
prove tenancy-EJectment after notice to 
quit. See B T Act Ss. 85 (2) and 49. 2a C 
W N 435=42 I C 621=29 C L J 388. 

— Ss. 49 (b) and 85 sub s. (2) and (3)- 
'Under- raiyat lease for more than nine 
years prior to the Act not invalid after 
expiry of nine years from passing of the 
Act. The ryot cannot therefore before the 
term of the sublease has expired eject the 
under ryot under S. 49 (b). 29 C L J 391. 

— S. 49, CL (b) and 182- Where a raiyat 
.sublet homestead portion. Held that having 
regard to the nature of the original tenancy, 
the incidents of the sublease would te 
governed by the B T Act and not by the 
T P Act. 8 C W N 453, 15 C L J 672, foil. 

19 .0 W N 914=21 C L J 475=28 I C 839. 

— Ss. 49 (b) and 85 — Solenama creates 
a new lease, and as such it is not binding 
unless it is registered even if it is embodied 
ill a decree. A I E 1929 Cal 462=56 C 427= 
Ind Eul (1929) Cal 703=118 I C 895. 

— S. 49-Plaintift* seeking ejectment 
must prove himself to be a raiyat and defend- 
: aut an unde raiyat, and that notice under 
a 49 was given 113 I C 575 (Cal). 

— S. 49-PlaintifP seeking ejectment 
must prove that defendant is under-raiya,t 
.A I E 1927 Cal 963=32 C W N 160=105 

I C 857. 

— S. 49 -S. 49 does not prescribe any 
Special form for notice, it must be clear 
in terms. A I E 1927 Pat 376=103 I C 471. 

— S. 49 — Bargadar— tenant is governed 
by S 49. A I E 1926 Cal 1118=96 I C 667. 

— S. 49 — In a suit for ejectment heirs 
of tenant of non-heritable holding not 
recognised by landlord need not be joined 
as parties. A I E 1926 Cal 1206=96 I G 360 

— S. 49 — Under raiyat cannot be eject- 
ed for denying landlord’s title except 
under S. 49. A I E 1925 Cal 640=91 1C 662 

— S. 49 — On the expiry of the 
registered lease under-raiyat can be ejected 
'by landlord though he may be a settled 
raiyat under another landlord. A I E 1926 
Cal 662=43 C L J 132=94 I C 920. 

— S. 49—A tenant holding under a 
lease for an indefinite period can be ejected 
bv landlord serving notice under S 49. 

92 I C 961, 

— S. 49— Sub-leases by permanent 
iieritable tenant of homestead land are 
not governed by S 49. A I E 1926 Gal 
215=42 C L J 78=90 I C 104. 

— S. 49 — S. 49 requires only a reason- 
able notice, and not six months’ notice, 

A I E 1926 Cal 466=89 I C 113, 
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— S. 49 — Notice under S. 49 must 
strictly comply with O V E. 17, A I E 
1925 Pat 441=4 Pat 135=7 P L T 176=(1925) 
Pat 106=91 I C !84. 
— S. 49 — S. 49 does not apply to a 
case of con sent- decree embodying the lease 
A I E 1925 Cal 199=28 C W N 984=84 I C 730 
— S. 49 — Where two tenants are in, 
possession under an agreement of lease 
notice in ejectment to one of them alone 
cannot be given A I E 1924 Cal 483=28 
0 W N 157=76 I C 365 
— S. 49— S. 49 requires substantial 
notice A I E 1924 Cal 520=37 C L J 548 

=70 I C 999 

— S. 49 — Eaiyat’s right in homestead 
is acquired by its settled raiyat 

65 I C 504 (Cal) 
— S. 49 (b) — Permanent-lease by raij^at 
without tenure-holder’s consent, lessee 
remaining in possession for moi*e than 
12 years not liable to be ejected 

“64 I C 756 (Cal) 
— S. 49 (b) — A n under — raiyat in posse- 
ssion under a permanent sub-lease by a 
raiyat not holding at fixed rate can be 
ejected 25 C W N 4=32 C L J 296 fP B)= 

61 I C 466 

S. — 49 and 167— Under raiyat can 
be ejected by a stranger purchasing a 
raiyati holding sold for arrears for rent, 
serving notice under S. 49 AIR 1931 Pat 
20=11 P L T 777=129 I C 96 
— Ss 49 and 182— No settled raiyat of 
the village can be ejected from the home- 
stead land of which he is an- under— raiyat 
A I E 1930 Pat 411=123 I C 628 
— Ss. 49 and 85“Entry in Record of 
Bights showing under-raiyats to have 
acquired occupancy rights based on kabu- 
liyat containing no clause entitling the 
plaintiff to eject defendants under-raiyats 
but the term that it was year to year 
tenancy is void AIR 1929 Cal 460=49 C 
L J 352=122 I C 550' 
— Ss. 49 (b) and 85 — In absence of a 
custom or express enactment to the con- 
trary a lease for a term devolves on the 
heirs of the original lessee who can be 
ejects on the expiry of- the term without 
notice under S. 49 (b). 22 C L J 232=20 C 
W N 756=31 I C 26 
— S. 49— E, Sub— s. 2 — Mortgage bw 
aboriginal tenant is valid if it is wiihiu s 49 
-E, Sub- s. 2 A I E 1923 Cal 313=68 I C 301 
— S. 49-K— S 49 K ^ renders the sale 
of aboriginals tenure void. A I E 1924 
Cal 638=51 C 224=28 OWN 656=82 I C 848 
—S. 50— In respect of a tenure record- 
ed in the Record of Eights as a uen- 
mukarrari tenure, the landlord sued for 
enhancement of rent under S. 7 of the, Act. 
The tenure holder contended that for nearlj 
half a century or more he had been paying 
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rent at the rate of Rs. 6G’7 3 and that 
consequently he was entitled to the benefit 
of the presumption under s 50. 

Held that the answer to this couten- 
tiou is that the Record of Rights has been 
published duly under Ck X, Bengal Tenancy 
Act, and having regard to the provisions 
of S. 115 of that Act, it is clear that the 
defendant is not entitled to the benefit of 
that presumption. 55 C L J 91=A I R 19B2 
0 6P>2=A L R 1932 C 665 

. — S. 50— Presumption under-Tenure- 
holder not entitled to benefit of, by reason 
of S. 115 of Act, cannot fall back on any 
presumption outside the Act 55 C L J 01 
rA I R 1932 C 632=A L R 1932 C 665 

— S. 50 — Where the rent receipts 
stated all items in detail but after some 
years the details were omitted though the 
total amount was the same. 

Held, it cannot be assumed merely 
from the from of the receipts that the 
tenant must necessarily have consented to 
pay the whole sum as the consolidated rent 
of her land; and that therefore the tenant 
is entitled to the presumption under s. 50 

I Jnd Cas 2f 

S. 50— Prom the mere fjiet that a te- 
nancy has been held for about 25 years 
before the date of transfer at a uniform 
rate of rent, it caiuiot be inferred that the 
rent was fixed in perpetuity. 

Though the miscoustructiou of a 
document is a ground for second appeal, 
a second appeal does not lie, because the 
Judge in the Court of apjieal lielow has 
misunderstood the effect of documentary 
evidence. 

Tn order to prove a custom or usage 
of transferability, it is necessary to prove 
that transfers have been made to the know- 
ledge and without the consent of the 
landlord, and that they have been recogni- 
sed hy him without the payment of nascar 
or upon payment nazar also fixed by con- 
tract. It is not necessary to prove that the 
landlord has actually made an objection to 
a transfer and has been unseccessfuL 

The usage or custom must be obliga- 
tory; a usage of transferability, after it 
has growni up, affects not merely tenancies 
created thereafter but also existing tenan- 
cies. 13 C L J 418=15 C W NT 752=10 I 

C 325. 

, — Ss- 50 cl. (2), 85, 86, ol (b)-Even 
where the defendant set up a false pattah 
he coiild be entitled to the benefit of pre- 
sumption, if he has proved other facts 
wh£ch would give rise to mch an inference. 
Where a raiyat surrenders his holding, the 
Jaudlnord can ^ reenter by ejecting the 
iinder-raiyat without a notice to ouit if 
not protected by S. 85 or S. 86 cl (b)! Id 

Ind Cas 164, 
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— S 50 — Applicability of— Case wlicre 
variations of rent not small. Bon Ten Act 
S 105. (1917) I^at 2(>1=4! I C 499. 

— S. 50 Where the evidence, if acco])tcd 
gives rise to a presumption under S hfJ (2) 
that the entire area is a fixed rate holding 
but it is conceded that a portion of ilui 
holding is not held at fixed rate, t,lie pre- 
sumption is affected tmd the holding cannot 
be hold to be a fixed rate holding. 51 I 
■ ^ ■.■.:yX 302. 

— S, 50— Presum] d'iou applicability lo 
suits not under the Act Landlord and - 
uant, Uniform Rent 22 I C 367 

— B 50 — Where a tenure liolflor in a 
suit lirouglit more than 20 years before tiuj 
present suit asserted that his rent was a 
certain fixed sum and in the present suit 
also the same rent was claimed there was 
i\o evidence of any alteration of rents dieid 
that the fact iliat the saiuc retit was claimed 
in the present suit was on afhiiission of 
fixity of rent ami (2) th:it the defts were 
entitled to the presumption under s. 50. 2X 

I C 773 ■ 

— S 50 — Pr e s u m pii o n - .L e ase - C o 1 1 s t r ii - 
ction 45 i C 221 

— S 50 — Presumption Landlord mid 
Tenant-Termination of Tettancy 20 I C 263 
— B nfl — A slight variation in the 
rents unless ex])lained on any ground other 
than that of the enhancement is sufficient 
to re! ait the presumption Uiidei‘ s. 50, 40 J 

C 553 

— S 50 — A raiyat in order to bring 
himself within s. 50 has mily to slunv that 
the land in questioii has heen hold at an 
unchanged rent since the liermanent seitle- 
ment and it is not imjiortaiit tirat land 
should through out that period have remai- 
ned a separate hokling, If there has been 
a confusion of boundaries by reason of 
his own act or condmd, before he ca,n rely 
upon the persum])tioii, he is iKuind to 
satisfy the court and identify the particular 
lands in respect of which lie claims the 
benefit of the statutory iwovisions (1874) 
11 W E2a7 Expl, 17 0 L J 435=21 I C 385 
— Ss 50 a,nd 105— ‘The mere .fact tint 
the rent wa.s enhauceahle under a kahuliyat 
executed after the inception of the tenancy 
is not sufficient to rehut the presumption 
under s. 50 chiuse (2) if in fact it was not 
altered 51 I C 904 

-S 50 & 105-Tn a proceedings under 
s. 105 Jama wasil baki papers of more than 
70 yejU's w^ere held admissible to rebut the 
presumption arising under s. 50 and their 
genuineness could be presumed under s. 9(^ 
of the Evidenoe Act. 

Held, rather that the liability to enhance- 
ment was imposed not by the Jama Wasil 
baki papers but by the law in the abserme 
of a presumption ' under s. 50 or iip^>u 
rebuttal of that presumution. 16 0 L J 24 

foil 32 I C 794- 
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— Ss. 50 and 105 — Question of en* 
lianceability of rent is not a question under 
s. 105. 18 C W N 949=25 I C 228 

— Ss. 50 & 105- On application under 
.H. 105, for settlement of rent after the final 
publication of the Record-of Rights the 
teuatit is entitled to the benefit of the pre- 
sumption under s, 50. 33 I C 415 

— S. 50 & 115— The presumption un- 
der s. 50 does not apply to a tenant who 
h?.s !:)eeu recorded in a Record of Rights 
prepared under Chapter X of the Act. 

22 I C 943 

— S, 50 & 115 —After the publication 
<»£ the Record of Rights under Chapter X 
the tenants are debarred by s. 115 from | 
relying on the presumption in s. 50 

51 I C 552 

— Ss. 50 & 115— After the imbli cation 
of a Record of Rights raiyat, is preeiuded 
from relying upon the presumption raised 
in s. 50 for that section is controlled by s. 
115. ^ 56 1 C 818 

— Ss. 50 & 11(>— Tenant being recorded 
in the Record of Rights as occupancy 
raiyat under s 102 (b) and not as raiyat at 
fixed rent. Hekl presumption under s. 50 
did not apply. 23 C W K 1041=3(1 C L J 9 

=52 I C 79 

— Ss. 50 & 158— The principle under- 
lying s, 158 is that there should be an ad- 
mitted tenancy. In dealing with an appli- 
cation under s. 158 it is not necessary to 
find whether presumption under s. 50 arises 
that section being applicable when the land- 
lord seeks an enhancement of rent. 

55 1 C 709 

— Ss. 50 (1) (3) & 105— New kabuliyat 
not varying the rent but stating it to be 
variable does not rebut presumption. Pur- 
chaser of a lion-transferable occupancy 
iioldiiig cannot claim recognition by the 
landlord as of right but if he obtains recog- 
nition then in the absence of special cir- 
ciimstnces he is admitted into the original 
teuancv with all its incidents. 22 C W N 
904=29 C L J 371=47 1 C 359 
— S. 52 (2) — Where rent was being paid 
and accepted for 37 years landlord’s right 
to khas possession was held to be barred. 
But on production of kabuliyat executed by 
the predecessor-in-intered of the defendant 
stipulating enhanceability of rent. Held 
the rent could be enhanced. 31 Cal L J 178 

=55 1C 790 

— S. 50 (2) — Holding at uniform rent 
is enough to raise i>re sumption under s. 60 
(2)-Proof of payment is not necessary. 

27 C L J 281=38 TC 94 
— 50 (2) — A kabuliyat which expre- 
ssly stipulated to pay enhanced rate rebutted 
the presumption. 22 C W N 322=44 I C 593 
— S. 50 cl (2) — Presumption of perma- 
nency — Suit not under Bengal Tenancy Act 
Presumptioiir Payment , of Rent. 

21 1 0 544=18 C I J tSS 

^•^41 41. ii. (1) 
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-S. 60 (2)— Presumption See B T Act- 
s; 31 A. . 45 Cal 930=22 I C 604 

— S 50 ^2)— Amalgamation of several 
tenures and stipulation to pay enhanced rent^ 
by tenant-New tenancy Presumption rebutted. 

22 C W N 321=44 I C 595 
— S, 50 (2)— Presumption is applicable 
where abatement has been allowed foi*' 
lands gone out of cultivation, if the abate- 
ment bears to the whole rent the same 
proportion that the land given up does to 
the whole area. " 4t 1 C 259' 

— B. 50 (2)--Th8 presumption under 
s. 50 (2) may arise even though there has 
been an alteration in the area of the hold- 
ing. In such a case the rent cannot be in- 
creased except for the excess ‘-n-ea unless 
the presumption is rebutted. Where the re-- 
cords filed by the landlord himself prove 
that the tenant was holding the land at the 
same rent for more than twenty years be- 
fore the suit, it is not necessary for the 
tenant to produce his rent receipts to prove- 
the same to avoid himself of s. 50 (2) 

22 C W N 999=41 ! C 767* 

S. 50 (2) — Where rents had been. 

paid by the former tenants at a uniform, 
rate and that for many years after tlie pur-- 
chaser and before suit no rent had been paid 
the presumption under s. 50 (2) arises 11 
W R 432 foil. A raiyat, who under s. 50 (2)' 
is deemed to have held at a rent which has- 
not been changed, comes wjthin the defini- 
tion of a raiyat holding at a fixed rate within 
the meaning of s 4, sub s. (.3) (a). 27 C L 
J 281=38 I C 94- 
— B 50 (2) — Mere statement in rent 
receipt that a holding is sarasari does not^ 
rebut the presumption arising under 50 s, 
(2) from tbe fact that the rent has been 
unchanged for more than 50 years. 47 ! C 780 

S 50 (2) — A mere sub-division of 

an old tenure or amalgamation does not 
necessarily mean the creation of a new te- 
nure so as to destroy the presumption 
under s. 50 (2) unless the tenant had ex- 
ecuted fresh kabuliyat rebutting the pre- 
i sumption 46 I C 43^ 

— S. 50 (2)— Defendants proved pay- 
ment of rent at the same rate lor 20 years- 
before the suit. Plain tift' produced a Kabu- 
liyat showing that the tenants had agreed 
to pay enhanced rent and amalgamation of" 
original tenures. 

Held, that the plaintiff was entitled 
to enhancement as he rebutted the pre- 
sumption. 18 C W N 949 dist. 31 C L J 12: 

— S. 50 (2)— Fixity of rent presumed 
from uniform payment of rent for 20 
years, unless contrary shown, 3 1 C L J 11 
— S. 50 (2)— If a landlord abstains- 
from enforcing enhancement for twenty 
years or more, this in itself confers no 
right upon the tenants but merely gives 
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rise to a presuxnption under S. 50 (2). .22 

C W N 856=43 i C 59 
—8. 50 (2)— sunlit variatioiis in the 
rent paid with correspon^'^ing variations In 
area— Presumption of permanency. 1 W E 
230 (1842) 4 W E Act X Eulings, p. 38, 
,(1865). relied on. 7 W E 44 (1867); 5 W E 
Act X. Eulings, p 88 (1866) ref. 20 I C 
58=18 C L J 76=19 C W N 117 
— S. 50 (2)— Tenants producing rent 
‘receipts showing payment of uniform rate 
of rent for 20 years — Presumption that 
■tenancy commenced from permanent settle- 
ment— Onus on the landlord to show that 
the former owners of the land were not 
predecessors. 22 (J W N 126=43 I C 856 
—Ss. 50 (2), 102 (b) and 115— Once 
the status of a tenant is entered as quaiini 
under S. 102 (b) of the Act no presump- 
tion can thereafter arise under section 50. 
The section does no, however bar proof of 
the tenancy, from the time of the j)ermaii- 
•ent settlement at a fixed rate of rent by i 
■any other means 58 I C 25 I 

— Sp. 50 (2) 105— Temint recorded as i 
■occupancy raiyat can claim fixity of rent 
by proof of uniform payment 

S. 105 is not restricted to cases where 
no rent has been previously agreed upon. 

17 C W N 774=16 C L J 828=17 I C 266 
— Ss. 50, 115— Application of suit for 
■declaration. Declaratory Suit— Eecord of 
.Eights 35 I C 427=1 Pat L J 67 

— Ss. 50 (2) & 115— An occupancy rai- 
:yat is precluded from relying upon the pre- 
sumption under s. 50(2) after the publication 
of the Eecord of Eights. 1 Pat L T 27 

=54 I C 672 

— S. 50 — Presumption under s. 50 is 
rrebutted where a tenant after Premanent 
Settlement executes Kabuliyats agreeing to 
;pay higher rent and landlord agreeing to 
keep excess rent has at. A I E 1931 Cal 
803=84 C W N 991=58 C 159=131 I C 657 
— S 50— Xo presumption under s. 50 
.'arises unless the suit is brought under that 
Act. In ejectment suit it is discretionary 
:for the Court to raise presumption. A I E 
1930 Cal 784=84 C W N 675=Ind Eul (1981) 
Cai 84=128 I C 178 
See also A I E 1927 Cal 174=94 I G 
740=43 C L J 104 


S. 50— 'If at the time of Permanent Se 
•ttlement rent is not ‘fixed in perpetuitj 
presumption under s. 50 (2) does not aris 
•even though same rent was paid for a nura 
ber of years A I E 1930 Pat 379=11 P 1 
T 240=Ind Eul (1930) Pat 278=125 I, C 12 

— Ss 50& 160— A raiyat holding at 
fixed rent can claim beiiifit of s. 50 on pre 
ving particular facts in s. 50. A 

=06 C I'^plnd RuU 1929) Cal 305=115 1 C 8 

b. oj ( 1 ) Eabuliyat showing th 


BENGAL TENANCY ACT 8 OF 1885 (CoiM) 

tenants in possession atiorjiing to the plain- 
tiff on his purchase of iho '/.amindari, and 
not the creation of aaiy !iew tenancy, is in- 
sufficient to prove a change in ntnt since 
the date of Pennaneni Selilement. 

109 1 C 376 (Cai> 
-S. 50-Words '‘at the time of the Per- 
manent Settlement ” maim the date: of the 
Permanent Settlement of 17i?8. A I E 1928 
Pat 429=9 P L T 679=109 I C 136 
— S- 50 — Traiisfer of p;ut of Imhling 
by tenant and reca>gnition of the inuisferee 
by landlord create now tenancy, A 1 It 192K 
*' ■ Cal 169=106 I C 136 

— S. 50— Where landlord imrclcises 
holding in rent sale and resettles wltli 
the same tenant the eoniinuitv is }»rok(m. 

A I E 1928 Cal 16>9=!06 I C 136. 
— B. 50 and 109— fn piaa-eedings under 
8. 105, At)i)elIato (amrCs order hold big 
that presumption under B. 50 was rebutted 
and remanding the case for s<:ttli!{g fair 
rent, is appealable. A I 11 1927 CjiI 680= 
51 C W X 986=104 I C 82S 
— B. 50 — If no proceedings in Ectvenue 
Court or under B. T. Act, are taken: a 
suit by raiyats for correcting wrong entry 
in Eecord of Eights as to their status, is 
only an ordinary Civil suit. A I E 1927 
. ■ Cal 458=31 C W X 499=102 I C 113 
— S 50 (3)— Presumption is affected 
by addition or substraction of laud. A I 
E 1927 Cal 493=101 I C 347 
— Ss, 50 and 102 (h) — Addition of 
‘•Caimi” to “Settled raiyats” does not 
vitiate the entr^^ A I E 1927 Cal 546= 

101 I C 45 

— S 50 (2) — Absence of the tenancies 
in the old 'tvasil bald papers does not 
affect the presumption if uniform rate 
is shown for 20 yrs. A I E 1927 C'al 498= 

101 ! a.34f 

— S. 50 — S. 50 does not contemplate 
enhancement of rent to a substantial amount. 
A I E 1926 Cal 1214=44 C L J 108=97 

1 C 1007 

— S. 50— Kabuliyat to pay higher rent 
if the tenant is found to be in posse.ssion 
of excess area, does not alter the rate of 
rent. A I E 1927 Cal 75=97 I C 546 

— S. 50 (2) — Presumption under snb- 
s. (2) is not rebutted simply by an tigree 
ment to pay enhanced rent at future time. 
A I E 1926 Cal 1207=30 OWN 1038=97 

I C 753 

— S. 50 — If Eecord of Eights sliows 
fixity of rent, fixity need not be proved by 
tenant till landlord rebuts the entry. A I 
E 1926 Cal 1222=96 ‘l C 884 
— S. 50 — S. 50 applies whether there 
is one or series of tenancies or the land 
is held under one or different landlords. 

A I E 1927 Cal 75=97 1 C 546 
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-S. 50 (l)"Irrespective of any contract 
between parties, sub-s. (1) applies where 
rent lias actually not been charged. A I R 
1926 Cal 1177=95 I C 565 
— S. 60 (4)— Temporary kabuliyat re- 
buts the presumption.^ AIR. 1926 Cal 

858=94 I C 26 
— S. 50 (2)— Where presumption is in- 
applicable, fixity of rent may be determin- 
ed bv referring to other evidence. AIR 
1926 Cal 887=94 I C 310 
See also AIR 1927 Cal 546=101 Ind 

Cas 45 

— S. 50 — Addition of additional land 
with additional rent to tiie old tenancy 
neither destroys presumption as to old 
tenancy, nor raises presumption with re- 
gard to added area. AIR 1926 Cal 710=92 

I C 107 

— S. 50 (2) — Presumption under the 
section may arise irrespective of its 
provisions. 91 I C 878 

— S. 50— -Burden to prove that rent is 
liable to be enhanced lies upon the land- 
lord, unless he shifts it by proving origin 
of tenancy or any other mode. AIR 
1926 Cal 113=90 1 C 557 
— S. 50— (1)-— Kabuliyat to pay en- 
hanced rent, if excess land be found does 
not rebut the presumption under s 50 (1). 

AIR 1925 Cal 1133=88 1C 584 
— S. 50— Apart from presumption of 
permanency, contract against enhance- 
ment of rent may be proved. AIR 1925 
Cal 954=29 C W K 723=88 I C 433 
— S. 50— (2) — To rebut the presump- 
tion under S. 50 (2), quinquonial Register 
of It 95 kept - under Bengal Reg. XL VIII 
of 1793 is admissible in evidence. A IR 
1925 Cal 1037=86 I C 538 
— S. 50 (2)-SubstantiaI valuation in rent 
is not necessary to rebut presumption under 
S. 50 (2). AIR 1925 Cai 1025=86 I C 587 
— S. 50 — Slight variation in rent does 
not affect the presumption. AIR 1925 
Cal 632=29 C W N 500=41 C L J 135=86 

I C 316 

— S. 50 (2)— Whether uniform rent 
for 20 yrs, is proved or not is a question 
of fact, AIR 1925 Cal 632=41 C L J 135 
=29 C W N 500=85 I C 316 
— -S. 50 (2)— Fixity of rent or per- 
Bianency of tenancy is not proved by the 
fact that the rent had been uniform for 
55 years and that the tenancy was held by 
defendants for several generations AIR 
1925 Cal 761=85 I C 636 
— S. 50 (2) — To invoke the aid of s. 
50 (2) defendant must be proved to be a 
tenant AIR 1925 Cal 761=85 I C 636 
— Ss. 50 and 115 — Non-compliance of 
entries in the Record of Rights with s 102, 
raises presumption under s. 50. AIR 1925 
208=29 C.W N 209=40 C L J 248=84 I C989 


BENGAL TENANCY ACT 8 OF 1885 (Co7ikl) 

S. 50 (2)— If rent, tenant, land are 
same in 1299, 1311, 1323, presumption under 
s 50 (2) arises in favour of purchaser from 
the tenant. AIR 1924 Cal 875=39 C L J 

437=83 I C 568- 
^ — S. 50 — Presumption under s 50 in- 
applicable to occupancy raiyats AIR 1924 
Cal 143=27 C W N 740=80 I C 577' 

_ — S. 50 «^1) — Unless the area of the- 
holding is altered, rent is not liable to be 
increased if uniformity of fhe rent from. 
the time of the Permanent Settlement is 
proved. AIR 1924 Cal 143=27 C W N 740= 

80 I C 577' 

— S. 60 (2) — Tenancies which are 
wholly or partially Haja Badi are not 
governed by s 50 (2) A* I R 1924 Cal 648 
=51 C 314=28 C W N 529=81 1 C 564 - 
— S. 50 — Presumption under, is not 
raised merely by production of receipts 
for 33 years AIR 1923 Pat 324=2 Pat 92: 

=79 I C 199 

^ — S. 50 (3)— Presumption under s 50- 
(2) is not rebutted because the tenure is- 
sub-divided A I R 1925 Cal 498=78 I C 744- 
— S. 50 (2) — Presumption is not 

rebutted merely by production of a certified 
copy of a paper in Collectorate not strictly- 
fulfilling the test of s. 35, Evidence Act. A 
I R 1924 Cal 654=39 C L J 389=28 C W N 

679=78 ! C 719' 
— -Ss. 50 and 30 (a) — On landlord prov- 
ing that holdings as recorded in Record of’ 
Rights were not in the same condition as- 
recorded in previous years, Lenauts have to- 
prove uniformity of rent of their present 
holdings. A I R 1924 Pat 245=(1923) Pat 

339=78 !C 593 = 
— S. 50 (2)— Kabuliyat proceeding on 
the basis that there were pre-existing 
rights, does not rebut the presumption A . 
I R 1923 P 0 86=28 OWN 752=18 M L W 
147=33 ML T 432=1923 M W N 718=45 M 
L J 779 (P 0=75 I C 556 . 
— S. 50 (2) — Tenure held over 20 years - 
at the same rent and name is not a perma- 
nent tenure. AIR 1923 Cal 261=36 C L J 

389=74 I C 383. 
— S. 50 (3) — Sub-di vision or amalgama- 
tion of tenures does not affect the presump- 
tion to be drawn under els (1) and (2)., 
AIR 1923 Cal 66=36 C L J 382=73 I C 312: 

— S. 50 (2) — Holding at uniform rent 
raises presumption under s 50 (2)-Payment 
need not be proved- AIR 1923 Cal 665=- 
37 C L J 598=73 I C 77 
See aho 38 I C 94=27 C lb J 281. 

See also AIR 1926 Cal 1169=95 I C 
525=30 C W N 520 

See also 97 I C 513=A I R 1927 Gal 48; 
See also AIR 1922 Cal 141=67 I C 
■ 381=35 0 L J 309=49 C 661 
— Ss. -50 (1) and 60 (2)— Cases of rent 
partly payable in cash . and partly in kind 
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are t^ovenied by the s. 50 (1) (2). A I B 
1925 Cal 74=27 OWN 115=30 C L J 220= 

72 I C 663 

— Ss. 50 and 29— S. 29 contemplates 
31 case of actual payment of rent for three 
years, while s. 50 applies to a case of 
tenancy held at a certain rate. A I It 1923 
Cal 600=37 C L J 489=72 ! C 136 


50 {2}— Where Eecorcl of Faghts 
is against a tenant, no presumption under 
•4^. 50 ill his favour can arise A I F 1924 
Pat 373=1 PLF32=7I i C 15 
— Ss. 50 and 115— A suit for enhance- 


ment of rent not being a suit under chapter 
X of the B T Act, does not entitle the 
tenant to the beuifit of the presumption 
■under s. 50. AIR 1922 Cal 146=49 C 919 
=26 0 AV N 947=36 C L J 291=70 I C 537 
— S. 50— Landlord as per special 

contract between him and tenant, can at 
the expiry of the lease, claim rent at the 
rate stipulated in the contract. A I F 1923 
Cal 141=36 C L J 333=70 I C 437 


— S. 50— In a suit for eiduuicement of 
rent, the nature of the tenure and the 
conditions under which it is held should 
iirst be determined. A I F 1922 Cal 461= 
36 C L J 196 {2)=27 C AA" N 328=70 I C 273 
— S. 50 (2)— Apart from applicability 
-of s 50, proof of uniform rate of rent for 
"20 years immediately preceding, does not 
■ raise presumption that same rent was paid 
•since Permanent Settlement. A I R 1921 
Pat 435=2 P L T 642=68 I C 433 


— Ss. 50 (2) and 103 (b)-a 103 (b) 
■prevails in competition with s 50 (2) A I 
F 1921 Pat 435=2 P L T 642=68 I C 433 
— S. 50 (1) and (2)— AA^ords “Permanent 
"Settlement in s, 50 (1) mean the Permanent 
Settlement of 1793. Proof of permanent 
settlement of rent even later than 1793 
raises presumption under s. 50 (2). A I F 
1923 Cal 298=50 C 135=27 C AV N 647=67 

I C 294 


— Ss. 50, 105 and lOS-A—AYhere a 
leaant under a lease agrees to take a fresh 
■settlement on proper rent on the determina- 
tion of the lease a new Tenancy on old 
terms excepting duration is presumed to 
be created on landlord’s failure to exercise 
his rights of possession or renewal and 
teiuint holding over. 65 I C 589 (Cal) 

— S, 50— No presumption of fixity of 
rent, apart from that under s. 50, is raised 
on showing payment of rent at uniform 
•^ate 65 i C 527 (Cal) 

— S. 50 (2)— Landlord can claim 
enhancement in absence of proof of uniform 
rate since Permanent Settlement; and to 
prevent presumption under s. 50 (2) arisin<^ 
■can refuse old rates iti anv case. Until a 
■change has actually been ^ effected, same 
rate or rent continues. A I It 1922 Cal 141 
=35 C L J 309=49 C 651 


— Bs, 50 and 104 (h)«Proof of origin of 
tenancy affects the presumption nmhn* s. 

50. Revision of rent under s. ,104 (h) cL 4 
of the B T Act, cannot be claimed by a 
person not really alfecied by ;ui entry <)f 
rent in the Record <4 Figdits. A, I R 1924 
Cal 404=40 (J L J 235=70 I C 207 yCai) 

— Bs, 50 and 115-Tenant^ cannot rely 
on presumption under 8. 50, after the. Publi- 
cation of Recced of Rights under Chap X 
26 G W N 945=64 I C 445. 

See also A I R 599=11 i. 

T 623=128 I C 797=Ind Kui (1931) Pal 61. 

Bee also A I R 1925 Pat. bSl=6 ,P 1. 

T 221=80 1 C 926. 

Bee also A I R 1930 Pat 392=9 160. 
809=11 P L T 251 = 125 I C 795=1 fid Riil 

(19:iU) Pat 571. 

See also A. 1 R 19211 i':d 256(='''‘tV 

I t,/ 753. 

( Circumstances apart from presump- 
tion should be considered j. 

Bee also 56 I C HI 8. 

Bee idso A I R 1924 Gid 660=51 (’ 45-].= 

S3 I G 169 ( Even if correction uf record 
entries is not time barred ) 

Bee also A 1 R 1923 Rit 324=2 .15, t 
•92=79 I G 199 
Bee also 1 P L T 27=54 I G 672. 
See also 51 I C 552 (G;d) 

See also 91 I O ’ 878. 

Bee also A 1 R 1924 Pat 37)1=1 IVn 
L R 32=71 J G 15. 

— S. 50-Pi'oof of payment of additiofial «- 
sum as rent %vith tenant's eonsetU. may 
rebut the presumption of lixitv of ret n. 63 

1C 317 (Cal) 

— S. 50 Oil-Proof of holditig at a 
uniform rate of rent for 20 y'ears immedl‘ 1 - 
tely before the suit fU‘ proceeding raises 
i>resumption in tenants favour 62 1 C 

677 (Gtd) 

— S. 50 (2)-Tenant is ejititled t<.> 
imesumption under B. 50 (2) on proving 
payment of same rate of rent for more 
than 20 years. 60 I C 402 (Gal). 

— S. 51-Re.s Judicata 6 C AV N 589, 

— Sec. 51-Resjudicata presu!npii<in 
Landlord Tenant-Rent Suit. 16 C Ld 124 = 

17 1C lit 

^ — S, 51-The x>rcsumptiou under 8, 51 
applies not only in respect of a particnhir 
year on proof of the rate of rent for the 
preeeeding year, but also to each successiM^ 
year,^ urdess the tenants prove that the 
conditions of the tenancy have altered iit 
the meantime. 25 I C 552. 

— B, 51-On remission for patit laniL\ 
the lessee can claim ha-jat remission. A I R 
1929 Cal 397=33 C AV N 3ll=Ind BuUi93u> 
Cal 1=120 I C 145 (2 > 
— S. 51-Lessee granted remission of 
rent under certain circumstances is Hallo 
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to pay fnll rent if the circumstances 
chaiige. A IK 1929 Cal 398=:33 0 W N 309= 
Ind Rul (1930) Cal 2=120 1 C 145. (I) 
— S. 51-I)ccrec iti a rent-Suit for a 
particular period raises a presumption as 
to the same rate for subsequent years. A I 
R 1922 Pat 213=77 I C 334. 
8ec also. 1 P L K 109=72 I C 138. 
— S. 52 “Enhancement of rent-Excess 
:iroa-Adciith>n«al rent for-Claim to-Onns of 
proof on landlord. 58 C L J 279= A I K 
1933 C 56= A L R 1933 C 145. 
— S>s. 52 and 55- The Deputy Gollector 
has under 52 to decide the question of 
}>ossession in fact, and wlien possession is 
^‘lahned by virtue of a succession or transfer, 
to decide whether the transfer or the 
succession did in fact take place. Where he 
is unable to arrive at a decision on these 
matters, ho is entitled to refer the matter 
to the Civil Court under S. 55. 13 F L 

T 728. 

--Ss. 52, 105, 106 — Enhancement of 
rent for increase of area within specified 
boundaries — Increase of area, proof of — 
Second appeal, if lies. 15 C W N 921 

— S. 52— Does not apply to a perma- 
nent lease except when on measurement it 
■is found to be over 1000 bighas 40 i C 494 
— S. 52 — A second appeal lies for 
settlement of fair and equitable rent under 
s. 52. To entitle the landlord to api:>ly 
under that section- it is not necessary to 
]>rove that there was an actual measurement 
«-^''r that there has been a pratioe of measure- 
ment. The question for determination 
nader the section is whether the tenant 
holds at consolidated jama or at a certain 
rate per bigha. 2 Pat L J 276=1 Pat L Y/ 

402=39 10 611 
— S. 52 — In a suit for enhancement of 
rent on the ground of any increase in area 
the landlord must prove the area for which 
rent has been previously paid as well as 
the area now held by the tenant and that 
such' area is in excess of the original area. 
On such proof, unless it is established that 
the rent payable was a consolidated rent 
for lands within specified boundaries irres- 
pective of the precise quantity, the land- 
lord becomes entitled to claim additional 
rent. 30 G 579, 6 C W N 318 explained and 
distinguished 24 C 251, 5 C L J 38 referred 
4o. 15 C W N 921=14 C L J 146=1 ! I C 212 
— S. 52 — In settling additional rent 
for increased ax’ea it is open to the settle- 
ment officer in coiisideiMtion of possible 
errors in the original measurement to 
allow the enhancement at somewhat reduced 
rate. U I C 212 

— S, 52 — Apportionment of rjiit cannot 
be given when the landlord himself evicts 
, a tenant from part of a holding. 4 P L 
W 86=(1917) Pat 346=36 I C 528 


BENGAL TENANCY ACT VIII OF 1885 (Coiiid,) 

— S. 52 — If for no fault of the tenant 
all the lands of his jote are washed away, 
he cannot be held liable for rent unless 
he is precluded by the terms of his kabu- 
liyat. This rule also applies to tenants 
who hold over, even if they did not surren- 
der the jote or avoid the tenancy when 
the lands were washed away. 24 C L J 

162=34 ! C 464 
— S. 52 — In a suit for onbaiKement of 
rent on the ground of excess area, the 
landlord need not prove the particular 
land as being the land in excess except 
where a consolidated jama is paid for a 
particular holding. 58 I C 959 

*— S. 52 — S. 52 applies both to t enure - 
holders and to raiyats. But a tenure holder 
is at liberty to contract himself out of his 
right to apply for a reduction of rent, 44 

I C 222 

— S. 52 — Suit for additional rent for 
increased aaea — Excess of land found in 
tenant’s possession — Standard of measure- 
ment sarne-deceree to plaintiff for rent for 
the excess area. 23 I C 794 

— S. 52 — Not applicable to diarra lands 
— Occupancj^ right in diarra lands not 
acquired before 12 years’ occupation— No 
reduction of rent claimable for deficiency 
ill area in respect of diarra lands. 18 C W 

' N 598' 

— S, 52 — Kent abatement — Kabuliat. 22 
I C 822=18 C W N 598 
— S, 52 — Where rert is fixed for the 
area within the boundaries specified in a 
pattah, the landlord is not entitled to 
additional rent on account of excess area 
merely because the area within the 
boundaries is more than the area stated ip 
the i^attah. He may however claim addi- 
tional rent for excess lands outside the 
boundaries, 44 I C 24 

— S. 52— The expression “ area ” in 
S. 52 means the area with reference to 
which the rent previously paid has been, 
assessed or adjusted. 55 I C 430" 

—S. 52— The burden of proving an 
increase in ‘the area for which rent has 
been previously paid” is on the landlord. 
He may do this in two ways : — 

— (1) By proving that the tenant is 
in possession of excess land outside the 
original boundaries. 

— (2) By proving that rent is not 
being paid according to the agreement 
between him and the tenant. It is in 
connection with this second method that 
question may arise under clause (2) of 
S. 52 as to the conditions^ of the tenanc 3 '' 
and whether the rent originally fixed was 
or was not a consolidated rent or tlio 
Whole area, When however, it is proved 
that the tenant is holding land outside and 
beyond original boundaiues, the question. 
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BENGAL TENANCY ACT VIII OF 1885 (Conkl) 

as to the rent being a consolidated rent | 
does not arise except for land gained by ' 
alluvion. 22 C W N 826=27 C L J 563=45 

I C 660 

—B. 52— -Suit for rent— Co-sliarer 
tenants— Claim for abatement— Appeal by 
tenants-Death of one-Abaternent of appeal 
C P Code, 0 21, Er. 2 and 3. 30 C L J 203 

— S. 52 — Where it was found that the 
land in suit was not part of the original 
holding of the deft, but was subsequently 
acquired the lower court refused to give 
possession but decreed assessment of rent. 
Held, that "the suit was not maintainable 
as not, being framed under S 52, though 
the facts found were such as would have 
been necessary to find if the suit had been 
framed as one under S. 52. 20 C L J 296 

=27 I C 19 

— Ss. 52. 105, 106— A court of appeal 
cannot under E. 12 of 0. 41 of the C P C 
restrict the grounds upon which the appeal 
admitted under the rule is to be heard 
finally. In a case within S. 52 (1) (a) the 
landlord must establish the present area 
held by the tenant; he can then claim 
additional rent for the excess area. When 
it is specifically known that the area was 
ascertained by scientific method the land- 
lord is entitled to the additional rent for 
excess lands ascertained on re-measureinent. 
A landlord is entitled to costs fur applica- 
tions made under S. 105 of the B T Act 


BENGAL TENANCY ACT Ylll OF 1885 (ao7dd^) 

claim for increased rent was eoticerned, it 
was barred by section 188 that the suit 
must be Ijrought by the whole body of 
landlords and it was not sufiiciejit that the 
co-sharers who were unwilling to joiii as 
plaintilfs were joined as defendants. 1! (’< 
695; 25 G 917; 2 G W N 44; 8 I G 842; 13 
G li J 51; 15 G W iV 74; 38 G 270; 9 31 L 
T 1; 8 A L J 1; 13 Bom L E 1: 21 31 h 
J 92; (1911) 2 31 W 3:: 19 Mioweci; (2) 
that pJthough there was a sei)erato kabuli 
at between the parties, the suit was <me 
under the B T Act. 7 C W K 670; 3 <; 

N 225 distinguished. 25 G 917 relied tipon. 
S. 52 applies to cases in which new land 
has been taken by the tenant. 20 1 G 65<J 

=18 C W N 942 
— Ss. 52 and 188— A suit by a co- 
sharer landlord to which the other co- 
sharors are made parties, for rent and a<hU- 
; tional rent for his share of the excess area, 
under S, 52 on the basis of a kabuliyat 
dated prior to the Act, which clearly gives 
I the clitferent co-sharcr’s right to bring 
such suits is maintainable. 33 I €211 

— Bs. 52, 188 — A suit for rent for 
exeeess laud by some of the members of 
a joint 3Iitaks{iara family cannot be con- 
sidered as instituted by them as agents for 
other members, within the meaning of B, 

Qumre : — Whether the head of the 
famil\% can bo said to ho such agent. 16 V 
i.' L J 427=181 C 197 


and in serving them upon tlie tenants. 14 
C L J 146=11 I C 212=15 C W N 921 

— Ss. 52, 109 Sub-Sec. (B)-Where 
the question is whether the excess laud 
is at all liable to rent a second appeal is 
not barred under B. 109. Sub-S. (3). !9 

i C 924 

— Ss. 52, 109 A — An appeal lies from 
a decision fixing the area but no appeal 
lies from that part of the decision which 
relates to the rent that ought to be assessed 
upon the land. If the landlord originally 
intended to let ajid the tenant intended 
to take (a) such and such a piece of land, 
or (b) so many bighas the fact that the 
area proves to be larger than what was 
originally stated would not entitle the land- 
lord to additional rent in case (a) but it 
would in case (b). 16 C L J 182=15 I C 332 
Ss. 52, 179, and 188 — S. 188 of the 
B T Act does not apply to a joint tenant 
and a suit by a co-sharer for abatement 
of rent is maintainable. 27 C 417 Bel. 

There can be a permanent tenure in 
the Bunderbans 21 C L J 315=19 C W 
N 546=28 I C 510 


— Ss. 52 and 1S<S — Suit for rent for 
arrears, which are already }>rought into culti- 
vation, is permissible at the instance of 
one co-sharer by making oilier co-sharers^ 
proforma parties (18 G W IS" 942 (list). 21 
C W N 371=22 C L J 460=37 I C 847 
— Ss. 52 and 195— -Paf-nichtr has u right 
to apply for abatement of rent. 45 I C 190 
— Bs- 52 (3), and 30— -W Imre iuakabu- 
Hat it was found, that the area w'as assum-- 
ed to be 15 bighas without actual ineaHure” 
ment; that the rent -was Jissessed at iumji 
sum on that area and that the landlord 
reserved his right to have the huids mea- 
sured and the rent assessed at the pre- 
vailing rent. Held, the laiidlord could 
claim additional rent for oxces.s land as 
also enhancement of rent. 

Where the plif, had not framed his* 
suit as one for enhancement of rent, but 
claimed arrears of rent at enhanced rate. 
Held, that he wais not entitled to a decree., 
till rent was etihanced in a suit appro- 
priately framed for the purpose. That he 
was entitled only to additional rent. 21 
C L J 300=28 I C 498 


52, 188— 'A co-sliarer landlord — Ss. 52 (5) and 105 — S. 52 (5) Does 
*:ued tor the whole rent including the rent not preclude the Court from adopting 
<iue mi the acldihonal area as agreed upon ] other methods of calculation. 46 I C 544 
a Kabuuyat xxmking the co-sharers parties — S 52 (6) — If the court draws the 

-to the suit. Held, (1) that so far as the ^ presumption under B. 52 Sub-Sec. 6 it 


I 



DESAPS ALL INDIA CONSOLIDATED CIVIL DKiEST 1911—1934 


.336 

BENGAL TENANCY ACT VIII OF 1885 (Contil) 

follows tiiat the rent was not a consolidat- 
ed one. 1^3 C Xj J 451=23 I C 532 

— S. 51— On addition to the tenure,, 
additional rent can be claimed. S. 5^2 is 
not applicable where tenancy is composed 
of some definite plots and undivided share 
in another plot. A I 3X 1930 Cal 595=51 
C L J 485=Ind Eul (1931) Cal 33=128 

I C 1 7 i 

8ee also 10 P L T OOGrA I E 1929 
Pat GGlrliid Eul (1930) Pat 424=124 Ind 

Cas 392 

See also A I E 1924 Cal 374=50 Cal 
l)57r28 C W N 2G4=79 1 C 852; (Sufhcicncy 
of eviclence to prove additional area 

'^’““fee also U 1 C 961 (Pat ) 

See also A I R 1923 Cal 278=67 

I C 998 

See also A I E 1922 Pat 215=1 Pat 
459=3 P L T 807=66 I C 82 
See also A I E 1921 Cal 611=35 C L 
J 161=62 1 C 699 

— S. 52 (3) and (4)— Assessment of 
rent on additional area is not governed by 
sub-s 4, but by sub-s. 3. A I E 1930 Cal 
^05=56 C 919=Ind Eul (1930) Cal 212= 

122 I C 212 

S. 52— 'Xenant is entitled to _ abate- 
ment of rent on proving deficiency in -area, 
in absence of express stipulation or other 
circumstances iustifying its 4 ^ 

E 1929 Cal 413=49 C L J 2<0=Ind Eul 
(1930) Cal 46=120 rC 462 
See also 24 C L J 162=34 I C 464 

(Deficiency by diluvion). 

— Ss. 52 (1) (b) and 179--No abate 
ment even in case of diluvion can be 
claimed by tenant if he has agreed to p^ 
-fived rent under any circumstances. A i K 
1929 cll 303=33 C W N 245=Ind Eul (1929) 
ijzy ou 779=119 I C 299 

Contra See A I E 1924 Cal 880=39 
C L J 431=83 I C 336 

52— Landlord can claim back 
vent for additional area. A I E 1929 
Prt 347-10PLJ 281=:Ind Eul 1929 Pat 

414=117 I C 206 
— S 52— Tenant not given possession 
of entire agreed area; can claim from land- 
lord suspension of rent. AIK 1328 Oal 

479=55 C 464=32 OWN 472=Ind Eul 
(1929) Cal 471=116 I C.375 

See also (1) AIR 1921 Cal 305=3b 
C L J 121=70 I C 177 fTeuant can ask for 
an pnouirv to be made by Court). 

_g ^52— Tenants jointly entitled to 
+n claim abatement, must claim it jointly 
a ir 1928 Cal 548=55 C 676=111 

I c lif 

— S. 52— Measurement at partition 

under Estates Partition Act, cannot be the 

liKsis for rent assessment. AIR 1928 
basis tor ^ ^ ^ 


336. 
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. — S. 52 (1) (a)— “The -area” means 

area with reference to^ a 
assessed or adjusted. A j''- 

If N S=7f/f 852 
See also ' 55 1 C 430 (Cal) 

— S. 62 — Measurement on the basis of 
which rent was assessed originally luust 
be the basis for the claim for adclitimial 

rent. A I R 1928 Cal 553=55 ^0^080= 

, _g. 52— Agreement by tenant not to 
claim reduction of rent on i 

area under s. 52 is valid. A I * 

406=47 G Jj J 404=1 10 I C 340 
See also A I R 1924 Cal „ 880=39 ,C 
E J 431=83 1 C 336 

_S. 62— Kabuliyat containing a 

stipulation as to measurement of land, and 
as to rate of rent according to class i 
land, does not mean that the rent is fixed but 
that it should be assessed as per its terni^ 
ATP 1G2fi Cal 848=30 C N W 643=951 C IOD0 
See also 30 C W N 640=95 1 C 984 
— S. 52— Measurements by the Settle- 
ment Officers, and 'not by landlord, are 
presumed to be scientific and correct un- 
less found to be inaccurate, in which case, 
deductions giving accurate and approximate 
result will be ,^c 76^ 

—S. 52— If the landlord shows that 
the present area is greater than the one 
for which rent was paid, the tenant must 
show that the excess _ area previously 
belonged to the holding but was 
alluvion or some other oamse A 1 R 
Pat 197=5 Pat 197=7 P L P 875=(1J26^ 1 at 

— S. 52— Additional reut_ for accre- 
tions cannot be claimed until proceed- 
ings under s. 50 or under Chap. X are taken. 

A I R 1925 Gal 758=29 C 

See also A I R 1923 Cal 207=27 0 W 
N 121=36 C L J 192=70 I C 119 [Xo en- 

liancement can be made under Regulatioin, 

YII of 1822.] 

— S. 52 (1) (b)— No abatement of rent- 
can be claimed unless proportmuate reduc- 

tio„ 1« ..-ea i. ,™ved. A 

to .1.0 A I B 1924 C|U«=® <)£, 

See AIR 1925 Cal 426=79 I C 978- 

See A I E 192^ JV=1 ?? 

=(1924) Pat 18=75 I C 67£r 

■ — S. 52— The section 
of alteration C 957=:::S 

of area A I ^ 
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•— S. 5‘2 (1) (b)— In a rent-suit by one 
co-sliarer alone, abatement of rent can be 
claimecL AIR 1923 Pat 397=2 Pat 183=4 
P L T 689=74 I C 454 

— Ss, 52 and 105— Where landlord 
after claiming: excess rent^for excess area 
and also enhancement, gives up the latter 
claim, decree for the former claim only 
can be granted. AIR 1928 Cal 111=67 

i c 1001 

— S. 52 (1) (b) and S, 38— Iii a suit 
for recovery of rent tenant can claim 
abatement, for which he need not himself 
institute a suit washing away of the whole 
of land exempts the tenant from payment 
of the whole of rent. AIR 1922 Pat 169 
=(1922) Pat (Sup.) 132=6 P L J 6(>5=2 P L 
T 567=63 I C 219 

— S. 52 (6) — The expression “ at the 
time of measurement etc ” in ^ S. 52 (6) 
means the measurement on wdiich the area 
in excess or defect; is found out before 
the institution of the suit. A I R 1921 
Cal 397=48 0 556=25 C W N 230=32 C L J 

302=61 I C 82 

Overruling 47 C 266=31 C L J 68= 

56 1 C 38 

— Ss, 52 (1) (b) and 179 — Tenants 
under a lease of lands not within a per- 
manently settled area, can claim the be- 
nefit of S. 52 (b) even if the lease contaiiis 
a stipulation that they are not entitled to 
claim reduction of rent on aceount of 
flood or diluvion. AIR 1921 P 0 33=48 
G 473=38 0 L J 214=25 C W N 361=48 I 
A 89=14 L W 248=40 M L J 232=80 M L T 
196 (P C)=60 I C I 

— S, 53— Under S. 53 the rent for the 
quarter of the agricultural year becomes 
due on the 1st of Assin so a suit instituted 
during the currency of the quarter is 
premature. 

A tender of rent must include the 
interest due at the date of the tender 
despite the landlord having demancled 
damages and not interest. 1 Pat L T 455= 

58 I € 878. 

— Ss^ 53, 65 and 158 (b)“The contention 
that holdings held on produce rent or 
partly on produce rent and partly on 
money rent cannot be sold in execution of 
.41 decree for arrears is without authority 
(1920) Pat 257=58 I C 497. 

. — Ss. 58, 67, 178, Sub S. (3) cl (h) Where 
there was a contract to pay rent in monthly 
Msts and also interest on each kist from 
the time it fell due and the interest so 
-calculated exceeded 12J per cent per annum 
Held, the landlord was entitled to monthly 
lasts. But having regard to S. 178 Sub-S. 
<3) cl. (h) he was entitled only to the 
interest secured to him by S. 67 B T Act 

applicable. 22 

214 distinguished 17 C W N 820=18 C L 


m 

BENGAL TENANCY ACT YIII OF 1885 (Co7dcl} 

J 175=19 I C 625 
, , — con tret referring to a 

specific block spoci liable only by an^ area 
the area is the essence. A 1 R 1926 Fat 
197=5 Pat 157=7 P L T 375=(19r)6) Pal 19 ■ 

=90 I C 862 

— S. 53 — Contract to pay annual rent 
iu monthly instalments with interest on 
default is binding. A 1 R 1923 Cal 527=37 
C L J 222=73 I C 482. 

' — Ss. 54, 61, 62. 67 — Held, i-*.v a 
majority of the Pull Bench ( Raiupini 
J and Miira J. dissenting)-tliat if a valia 
tender has been luude and improperly 
refused, it is not ol)]igat<.)ry upon ilie tenant 
to follow up the tender by a ihjposit in 
Court under section t>I of the Bengal 
Tenancy Act; if the tender is kepi good, 
it is sufricient to slop inierest fi’oin the 
date of the tender. l5 C L J 273=11 0 W A 
983=35 Cai 34 (F B). 
— S. 54 — Tender of rent io manager— 
not at the village oflice but at his house— 
not valid. 18 C W N 84=18 1 C 442, 

— S. 54-~Tencler-Requisites. 18 I C 442. 

--Ss. 54, 67 and 169 (e) — When rent 
falls due and is not it becLimes an 

arrear under S. 54 of tlio B T A<d ami 
carries interest under S, 67. 53 I C 996= 

29 C L J 371. 

— Ss. 54 (3) 65 and 158 (b)— A holding 
which is held on produce rent or partly on 
X>roduce rent and j^arliy on inoiiey rent U 
liable to be sold in execution ot a decree 
for arrears. 5 Pat L J 641=1920 Pat 257= 

58 1 C 497. 

— 55 C4auseJ.3) S. 66 — Ejectment for 
arrears. See S. 66. 11 1 C 974. 

— S. 55— Reference to Civil Court 
under S. 55 — Not competeiit unless Deputy 
Collector finds that he cannot docidV* 
questiori of decides the 

question in formal terms. 13 P L T 728, 

— S. 55 — Reference to Civil Court 
under— Scof)e of enquiry in— Not ■wider 
than that before the Depuiy Coilector. U 

■ ■■ P L'^'T 728. 

— S. 65 — Section contemplates a}>pro~ 
priation and not tender-lient includes 
interest thereon. A I R 1923 Cal 527=37 C 
L J 222=73 I C 482. 

— S, 56 (3)- A tender is not vitiated, 
by a demand of receipt for rent, 19 C W 
N 112=28 I C 683. 

— S. 58 (3) — A collector can transfer 
inquiry to a sub-divisional officer. Conse- 
quently the latter can, in that inquiry, 
record a proceeding under S. 476 of Cr. 
:Pro. Code 40 C 465=17 C W N 571=14 Cr 
j : ' L J 139=18 I C 891. 

1 — S. 58 (3) and (5) — Inquiry under S. 

58 (3) is a prosecution within the meaning 
; of the penal code-Discharge of landlord 
under S. 58 (5) will not baf suit for com- 
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peusation. 34 I C 149=1 P L J 149=J P L I 

, W 415. I 

— Ss. 58 (3) and 56— The existence of I 
a decree against a tenant for rent, in respect ! 
of which receipts are claimed under S, 56 ' 
operates as res judicata in ‘proceedings 
held under S. 58 (3)— 34 I 0 149=1 P L J 
149-3 P L W 415. 
— S. 60— Deed— Construction. 2 Pat L 
J 40=38 I C 808. 
— S. 60— Landlord’s name registered 
in respect of certain share- Coilo jtion of 
rent by him for larger share-suit for larger 
share maintainable, 13 \ C 451. 

— S. GO— Landlord registered as 16 
anna propritor — Tenant catmot plead that 
part of rent is due to a third person as-co- 
sharer of the pitf. 41 I C 769. 

— S. 60-Suit by registered proprietor- 
Tenant cannot plead that rent is due to 
third person. 52 I C 523. 

— S. GO — Object of S. GO is force 
proprietors to register their names under 
the Land Kegis. Act. 3 Pat L W 351=41 

! C 97. 

— S. GO — A registered co-sharer can 
maintain a separate suit for his share of 
rent. 4M C 859. 

— Ss. GO and 72 — Suit for rent by 
ijardar. Tenant cannot plead payment to 
auction — Purchaser under rent decree. 3 
Pat. L. W. 245=43 1, C. 182. 
Ss. 60 and 153— Suit by lessee for 
rent— Title questioned by tenant by claim- 
ing that rent is due to the lessor— Appeal 
and second appeal lie. Obiter— If the 
lessee is registered proprietor tenant 
oanuot question title. 24 !. C. 118 

— S- 6(.) — Applies whether piff. claims 
rent as proprietor or on the basis of a 
contract. 38 0 512=13 C L J 693=10 I C 467 
— -S. 60 — Where a registered cosharer, 
by amicable aiTangement among the co- 
sharers, gets entitled to collect '“the whole 
rent, S. 78 of land Regis Act does not 
-operate as bar to the recovery of such 
rent. 13 C L J 693=10 I C 467=38 C 512 
—a 60— Principle of estoppel does 
not override provisions of Act of Lems- 
Jhiture e. g. 6. 50 B T. Act or 5. 78 Laud 
Begis. Act. 13 C L J 693=10 I C 467=38 C 512 

Act .^78 Land Registration 

"7?; disability imposed 

held by Sukuis in a khas mahal which is 
revenue fx’ee or revenue — payiiiEr and not 
separately entered in the Generaf Register’ 
A I R 1931 Cal '111=34C W K oS 0 
84=Ind Eul (1931) Cal ;i38=133 I C 274 
—8. GO— Objection under S. 60 if 
imt raised in written statement, will not 

irU 41. (t) 


■ mHAl TENANCY ACT VIII OF 1885 (CmdtL) 

be considered A I H 1929 Cal 431=49 C L 
J 372=Ind. Kui (193(J) Cal .223-122 I C 221 
— B. 60— Proprietor or manager €)r 
mortgagee rH)t recorded in Collec.tors register 
does not lose his litle or right but he 
i cannot obtain rent <lo<n’ee. A landlord 
' however though not rc<.*<u*de(l cati get a 
rent decree. AIR 1929 Pat :-l57=8 Pat 375 
=Ind Rui (1929) Pat 557=118 I C 733- 
I — B. 60 — Tenant cainiot plead payment 

i to unregistered thektidar us against thc' 
registered one. 96 1 C 4*95= A I U 1926 Fat 532- 
— B. 60 — Tenant cannot pletnl ])ayiuenf 
I to proprietor of adjoining niahul as against 
i a registered proprietor. A I it. 1.925 2:^it 
i 473=6 P L T 214=87 1 C 439' 

I — S GO— Ijardars and part proprietors 
I are gonerned by B. 60. Tenants of a ]>art 
j proprietor cannot claim discharge by paying 
' to the other irroprieior unless his cas<^ 
falls within the section, A I R 19*24 Cal 
124=27 C W N 888=78 I C I' 
— S. 60— Suit by ijardar for entire' 
rent of a lease bv one co<sharer is rnaiiui- 
tainable. A I R 1921 Cal 145=48 C 1078=64 

I C 58' 

— S. GO and 149— In a rent-Buit by 
registered pro[>rietor plea by a, ieiumi that 
the rent is due to third penson cannot 
be allowed. A I li 1921 Pat 363=2 P L T 
337=(1921) Pat 201 =r> P L J 658=61 I C 386 
Bee also A 1 R 1922 Pat 60z3 P L T 
756=1 FIR 24 " 

Bee also 68 I C 288, Third peson 
iinregisterd transferee juul kabnliyats were 
in his name 

Bee also 52 L C 523> (Pat) 

See also 3 P L 245=43 I C J,H2: 
Suit by ijardar Plea of payment to auction- 
purshaser under rout decree. 

— B. 61— Deposit in court of a part 
of the rent duo is not a good deposH; 
under B. 61. 11 C W N '84=18 I C 442' 

— S. 61 — WTihdrawai, \>y landlord^, 

authorised agent, of Uie rent deposited by 
tenants under S, fd, amount io recognition 
by landlord. (1917) Fat 8.3=2 Pat L W 
1 58=41 I C 885=42 I C 826. 
S, 61 — Undcr"L(;s.see of a teimid can 
deposit rent. 41 1 C 431 

— B. 61 Validates a ik-posit by tenant 
of less than the amount flue under a 
bomilide dispute as in amoiini A I ’E 1927 
Cal 914=105 i C 52' 
See also A I H 1926 Fat 42=(1925>. 
Pat 298=7 F L T 355=5 Pat 46=9# I .C 811, 

— Ss, 61 and 62— De|>b»li lor ihreO - ; 

teiiiincies where only onci tenancy was 
actually held. Su^h" deposit is invalid 
despite epurt, haviiif 
. . - J 601=64 I* Cal 143' 

, 61 and .62— Although receipt is 
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•given by court, tlie deposit is not valid un- 
less tenant is eiitiltied to deposit. 48 I C 445. 

■ ■ Ss.' 6l» 62 and- Sell ■ ■ III ■ art, - 2— -No 
‘deposit of rent in kind. But where rent is 
payable partly in cash and partly in Kind 
.and lieu of latter a fixed sum, the entire 
■rent may be deposited. 19 C W N 1143=20 
CL J 153=25 I C 171 

— Ss. 61 and 64 (3)-“deposit of rent 
in Court — right to tenant to withdraw 
after throe years. AIR 1913 P 226 

— Ss. 61, 62 and Sch III art, 2«LimL 
tation, prescribed in art 2, applies to suit 
for rent, when rent has been dejmsited 
under S. 61, even though the sum deposited 
■were less than amount due, 19 C W N 
1143=20 C L I 153=25 I C 171 
— Ss. 61 and 66— Application for with- 
drawal of portion of claim not allowed in 
second appeal. 

Deposit of rent without interest clue 
■thereon is not a sufficient deposit. 23 I C 777 
— Ss* 61 and 195 (e)— Putiiidar can 
deposit rent in Court in case of bonaficle 
doubt as to person entitled to receive it. 

41 C 1000=18 C W N* 916=24 I C 71 
— S. 61 (b)-Tenant need not file along 
with his application for deposit a copy of 
'the notice to be served upon landlord. 
Buie 10 (1) of Buies and Orders of High 
‘Court does not apply in this case. 14 C.L 
J llG=n I C 723. 
— S. 62 — Tenant granted receipt is 
•presumed to be entitled to make deposit. 
.A I B 1926 Pat 387=4 Pat 285=6 F L T 562 
=(1925) Pat 41=86 I C 543. 
— S. 63 — Tender of rent by transferree 

• coupled with demand of statutory receipt, 
:if a valid tender — ^Landlord if may insist 

• on giving receipt in another form. 19 C W 

N 112=28 I C 68i. 
— S. 65 — Landlord leasing his proprie- 
tory right in a holding to another— Latter 
purchasing the holding execution of a rent 
decree— Held there was no interest of the 
tenant left in the holding for the lessor 
landlm^d to proceed against, to recover rent 
•due from the tenant prior to the lease. 

34 I C 905. 

S. 65 — Sale of holding by tenant — 
Landlord obtaining rent decree against 
■tenant for period before the sale and 
-against purchaser for period after the sale 
— Purchaser paid in the amount decreed— 
Held the holding could not be sold in 
•execution of decree against the tenant as 
it did not constitute first charge on the 
iliolding under s. 65. jg | q g28. 

65— The principle is that only the 
landlord can bring the holding to sale and 
this involves that a sale held after his, 
charge has ceased does not pass the hold- 
ing as distinct from the tenant’s right, 


title and interest therein. It is immaterial 
for this purpose whether the landlord's 
chai'ge ceases prior to the date of the suit 
for rent, or after lie has obtained a decree 
for the rent, or after he has applied for 
execution, or even after the issue of the 
writ of attachment and proclamation of sale. 
36 C W N 518=137 I C 359=55 (J L J 240- 
=A I E 1932 C 321= A L R 1932 C 

59 C 1202 P B 
— S 65 — Rent decree against Hindu, 
widow is executable agai nst estate in the 
hands of reversioners. 34 I C 581 =4S PR 1916' 
— S. 65 — When two per.sons hc.ve 
charges of equal priority on the same |n*<>- 
perty, the first who take.s out execution is- 
entitled to satisfy bis decieo by srJe of tiii> 
property, and the other person loses his- 
right to proceed against the propertv. 

16 a W N 701 = 14 l‘ C 568. 
— Ss 65, 161, 167— Pri^>rity, 13 C 
N 412=9 a L J 234=1 Ind Cas 35. 
— Ss. 65 and 167 — Bent sale— Holding 
— Sold after mortgage decree init before 
Mortgage sale — Rent — Sale purchaser — 

Priorit^a 24 C W N 961=59 I C 868. 

— Ss. 65, 162, 163»— Application jjy 
decree-holder under s. 162 and obtaining 
an order under s. 163 implies a?i assertioii 
by him that the property in (luesiion is 
at least an occupancy holding. He is 
bound by his own representioii as against a 
purchaser. 16 I G 632=17 C L J 652. 

• — Ss. 65, 66, 147, 148 and 195— Special 

lien and rights given by Patui regulation 
to a darpat nidar are not affected by procee- 
dings taken in respect of the pafni under 
the B T Act. 27 M L J 4=15 M L T 380=18 
C W N 747=12 A L J 653=(i914) M W N 
397=23 I G 632=41 Gal 926=25 G L J 434= 

1 L W 1059=41 I A 91 (P C)=!9I4 P C Ilf. 

— Ss. 65, 66— Assignee of a decree 
from Zamindar cannot seek to bring the 
tenure to sale under the Act, o%ving to the 
absence of the relationship of iaticllord 
& tenant. 23 I G 632=4! C 926 P C, 

— Ss‘ 65, 165, 195 (c) — Putni tenure- 
Successive rent decrees-Saie in execution of 
last deeree-Zamindar has a charge on .-lur- 
plus sale proceeds for amounts of previous, 
decrees. 43 I C 996=22 C W .N I3i. 

— Ss 65, 195 — Applicability of tf> 

Putni tenure. 20 C L J 1=19 C W N i0(d 

=26 I C 197.: 

— S. 65 — Tenant’s mortgagee attaching- 
susplus sale proceeds under’ his decree o)> 
tained after landlord’s decree is not his 
representative within. S 47 C P C. A T R 
19 n C 202=34 C W N 702. 
— Ss, 65 and 212 (2)— Landlord can> 
pot be forced upon by a transferee of non- 
transferable occupancy holding to take 
him up as a tenant. 1928 Pat 234=7 Pat 

=9 F LT 241=107 I C Jll 
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— B. 65 — If the person obtaining the 
-decree is landlord, and the person executing 
it has landlord's interest vested in him, 
rights under S. 65 are acquired. AIK 1927 
Pat 108=8 P L T 224=98 I C 995, 
— S. 65 — In a suit to recover rent 
from tenant’s transferee, tenant is not a 
necessary party. AIK 1926 Gal 737=91 

I C 657. 

— S. 65 — Where under a rent decree a 
holding is sold for less price owing tu a 
statement in the sale proclamation iniposh 
iig upon the auction — purchaser liability for 
arrears for rent the sale can bo set aside. 
AIK 1921 Pat 479=2 P L T 248=80 1 C 223. 

— S. 65— Where a landlord purchasing 
portion of holding in execution of rent- 
decree, evicts the tenant, the latter cannot 
olaim suspension of rent. AIK 1923 Cal 
333=37 C L J 314=72 I C 1013. 
— S. 65 — No priority over rent can be 
claimed by a purchaser at a rent-sale, A I 
K 1922 Cal 32=35 C L J 1=69 I C 84L 
— S. 65 — Tenant is personally liable 
for the arrears of rent accrued due prior 
to the institution cf the rent-suit, or 
between the date of the suit and date of 
auction-sale. Therefore no liability attaches 
to auction -purchaser. 2 P L K 248=1921 
Pat 479=80 I C 223. 
— S. 66 — Applicability of-who can 

claim the special right. 27 M L J 4 (P C)= 
1924 P C 111=41 C 926=18 C W N 747. 
— S. 66 — Even if the time originally 
fixed had expired, court can grant exten- 
sion. 44 I C 473 

— S. 66— Landlord may sue for eject- 
inent at the time of the year mentioned in 
B. 66- Instead, if he claims subsequent rent 
lie treats the tenancy as existing and can- 
not ask for ejectment in respect of subse- 
quent arrears, 16 C W N 104=11 i C 974, 
— 66 — Suit for mm^e than one year’s 
rent-Decree for ejectment on default of 
payment is bad. 47 I C 1006. 

— S. 66 (2) — Decree for ejectment,, if 
Cixecuted pending appeal against it, is not 
jiable to be set aside on payment within 15 
jdays of confirmation by appellate Court. 

The term “date of decree” in S. 66 
<2) does not mean the appellate decree 
when the decree appealed against has been 
-executed. 46 C 1032=23 C W N 974=54 I 

C 659. 

— B. 65 — Belatiouship of landlord and 
tenant is necessary for a sale under S, 65. 

27 I C 601. 

— S. 65— “Kent,’ includes “road-cess” 
Purchaser at sale in execution of decree 
for road -cess has priority ovey mortgagee 
of the same property although the decree 
was obtained subsequent to the mortgage. 

1 Pat L J 161=36 I C 498. 
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— S. 65 — Decree for rent, in favour 
of person who had ceased to be ssamindar,.. 
cannot be enforced as rent-decree. It is 
good for other purposes. 46 Cal 870=29 O 
L J 465=51 i C 922.- 

— S. 65 — Kent decree-Produce. 58 I iX 
457=2 U P I R (A) 128,. 

— S. 66 (2) — In a suit for arrears for- 
4 years the Judgment directed that a. 
decree for ejectment should be made, ia 
terms of S. 96, in default of the payment 
of the decretal money within 15 days. Pi if. 
executed the decree on default. Deft later- 
asked for amendment. Held “ Decretal 
money ” meant not the entire amount but 
that specified in S. 66 (2). And that Court 
could amend a decree even after it had 
been executed. 13 1 C 671.. 

^ — B. 66 (2)— Payment under B 66 (2^ 
must be made by or for the judgment- 
debtor, court cannot, therefore, accept 
tender by under-raiyat in order to prevent- 
non-occupancy right. 27 C L J 478=44 £1 

— S. 66 Cl. (3) — Extension of time.. 
See under Bengal Landlord and Tenant 
Procedure Act ( VIII of 1869) S. 52. 21 G 
W N 749=38 I C 467.. 

— S. 66 — Under- raiyat — Decree for eje- 
ctment of, on his failure to pay rent decree 
within a certain lime— Presumption arising 
from entry in Eecord of Bights as to- 
acquisition by under-raiyat of occupancy 
right by custom — Kebutta-'l of — Decree not 
sufficient for, where under-raiyat did pay 
the rent and he was never ejected. 54 G D. 

J 68=A I K 1932 C 6=133 I C 689. 

— S 66 — S. 66 is not made inappli- • 
cable to under-raiyats with a right of occu- 
pancy. The Legislature certainly had in 
view the distinction between an occupancy 
raiyat and an under-raiyat with a right of 
occupancy. An examination of S. 113 of 
the Act is sufficient to show that the Ben- 
gal Tenancy Act does recognize this disti- 
nction and if it was the intention of the ■ 
legislature that S. 66 could not apply to an. 
under-raiyat with a right of occupancy 
there was nothing to prevent it from say- 
ing so. 54 C L J 68=A I K 1932 C 6 (^)=: 

!33 I C 689. 

— S 66— Section 66 is applicable to- 
under-raiyats and decree under s. 66 does 
not rebut presumption of correctness of an 
entry of acquisition of occupancy right by 
under-raiyat. 54 C L J 68=Ind Kul (1931) 
Cal 737=133 I C 68*^' 

— S. 66 — Decree in suit against under- 
raiyat with permanent rights does not 
operate as a bar in subsequent ejectment 
suit as regards status of under-raiyat. A I 
I K 1931 Cal 87=34 C W N 887=Ind Kul 
(1931) Cal 295=129 I C 855 

— S. 66 (3)-:-Order extending time 
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specified in a decree for making payment j 
.amounts to variation in the decree and is | 
:not appealable but revisible. A I E 1929 
Cal 140=112 1C 124 
— S. 66— -Act is applicable to a sub- 
lease of agricultural land. A 1 E 1928 Pat 
89=8 P L T 829=105 I C 172 
— S. 66 (2) — Deposit by a transferee 
-of a non — transferable occupancy holding 
is not valid. A I E 1927 Cal 752=31 C W 
N 1016=104 I C ISO 
~S. 6i— S 117, T P Act should be 
liberally interpreted. A I E 1925 Pat 421 
=4: Pat 404=6 P L T 331=(1925) Pat 89=86 

I C 597 

—S. 67 -Interest— 'Arrears of money 
<due under ialkar lease. 19 C W N 514=27 

I C 614 

— S 67 — Suit for arrears of rent and 
idamages — no interest claimed on arrears of 
rent— interest , can only be awarded on 
arrears of rent, at the rate finally deter- 
mined. A L B 1933 C 285=60 C 254=A I R 
1933 C 254=37 C W N 535 
— S 67 — Award of interest on arrears 
^)f rent under a kabuliyat executed before 
the Act, at a rate stipulated in kabuliyat 
is not discretionary with Court. The con- 
duct of the tenant does not affect it. A I | 
E 1931 Cal 111=34 C W N 905=58 C 84= 
Ind Eul (1931) Cal 338=130 I C 274 

Ss. 67, 178 and 179— Interest— stipu* 
datioii in kabiiliat creating a permanent 
mokarari lease in permanently settled estate, : 
for a higher rate of interest than the one i 
•allowed by— s. 67— amendment of Ss, 178 ; 
and 179 proviso efi'ect of the stipulation 
in the kabi.iliat— interest accrued prior to 
-amending Act also aifected by the amend- ; 
‘ ment if it had not been recovered-‘recover- i 

■ ed”— meaning of A I R 1933 C 487 

— S. 67 — In a kabuliyat, executed . 
before the Act, rate of interest was meii- 

■ tinned. In a subsequent solehnama other 
things were stipulated, but not interest. 
Held the solehnama did not creat new ^ 

■ contract but merely varied the terms of 
the old, and the interest was to be as in 
the kabuliyat and not under s. 67. 32 I C 710 

— S. 67 — See cases under s. 54 & s. 55 
— S. 67 — Interest on rent accrues not 
from the expiration of the date of instal- 
ment, but from the expiration of the 
• quarters of the agricultural in which the 
■instalment fall due. 45 I C 532 

— Ss. 07 and 63 — ^s. 67 does not apply 
to mokurari leases, unless contrary is 

■stipulated. ' 23 I C 108 

— Ss, 67 and 68— Bhowli rent not 
being payable quarterly s. 67 does not apply 
Interest can, however, be claimed on arrears 
■of Bhowli rent, apar't from s 67 unless 
Court refuses 4 Pat L J 282=n919) Pat 242 

=50 ! C 506 
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— Ss. 67 and 68— It is mandatory on 
Court either to award interest or damages 
oh ax*re;ir.s of rent under ss, 157 and 68. 36 

I C 955 

— S. 67 — Wiihdraxval of a portion 23 

I C 777 

— Ss, 67 and 178 (3) H— A mortgage 
bond executed as security for arrears nf 
rent and provhling higher interest 
‘ allowed by s. 67 is not void. But Ji suit on 
‘ such a bond is not a suit ftu* rent witliin 
; s. 67. 2 Pat L J 3«»7=3 Pat \j W :137=39 
I I C 736 

I — Ss. 67 and 179 — S. 67 does not apply 
I to a i>ernianent mokurari tenancy situated 
I within a permanent settled area. 55 I C 507 
I — Ss. 67 and 179— Despite general 
! rule of non-interfereuce in cases outsider 
I ss. 67 and 179, Civil (k)llrt^5 may on grounds 
; of ecpiity, interfere in cases of unconscinn- 
! able bargains. 21 C W N 112=36 1 C 72! 

— Ss. 67 and 178— Arrears of rent 
under kabuliyat executed before B T Act, 
can bo decreed with interest. A I li 1931 
Cal 111=58 C 84=:i4 C W N l)05=Ind Rui 
(1931) Cal 338=130 i C 274- 

— S. 67 — Where under a Kabuliyat 
executed after the Act, rent is i>artly pliy- 
abie in cash and partly in kind, cash value 
of the produce has to be paid bv the 
tenant. A I E 1930 Cal 823=52 C j/j |79 
=Iad Eul (1931) Cal 120=129 I C 104 

— S. 67 — S. 67 applies only to rent 
paid in cash. A I E 193tS Pat 157=11 P B 
T 228=Iad Eul (1929) Pat 686=120 I C 4$ 

— S. 67 — Landlord is entitled to 
interest at 12J per cent, even if he fails 
to prove the contractual rate of interest, 
10 P L T 805=Ind Eul (1929) Fat 388=117 

: ' I C iSD 

—B. 67 — In 'absence of evidence as 
to rent for Bhaoil holdings being payable 
quarterlv, no interest can be charged. A I 
E 1925 -Pat 795=6 P L T 801=3 P''L R 109 ' 

=:S8 I C 395 

I — ^S. 67 — ^Lease granted in 1874 with- 

I out any fixed term is not traitsferable }'>y 
i tenant, nor attachable under a <leeree 
! after B T Act, it becomes one from year 
: to year. AIR 1925 Cal 722=41 C L j"" 
I : 453=87 I C 178 

j — B. 67 — Stipulation for an exorbitant^ 
rate of interest at 75 per cent is iiot an 
incident of tenancy attachable to it even 
after the sale for arrears of rent. A I It 
1923 Qd 559=27 C W K 502=37 C L J 33:i 

-72 ! C 719 

— Ss. 67 and 78— Under a kabuliyat 
before Act, rent is payable in money and 
aUb in kind. Interest on arrears in excess, 
of 12^ per cent cannot be recovered. Hold- 
ing over creates a new contract, A I 11 
1922 Ca! 77=6S I C m 
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See ako A I E 1921 Tal B00=34 Q L 
J 369=64 1C 118 

— S. 68 — If defendant has made a pro- 
“ per tender of rent court will refuse to 
decree interest, 40 I C 614 

— S. 69— Revenue Court is competent 
to decide dispute between landlord and 
tenant as to proper share of the produce 
due to each. (1918) Pat 461=5 P L J 76 

=51 I C -il'. ■ 

— Ss. 69 and 70— It is not within the 
powers of a sub-divisional officer to pass 
• an order for costs in a proceeding under 
ss. 69 and 70. 1 Pat L W 694=42 I C 482 
— Ss. 69 and 70 — Sub -divisional Officer 
is competent to decide a dispute as to 
whether the crops grown on a holding are 
to be appraised or divided. The decision 
that a holding is batai is final and the 
..action of the Court on the basis of that 
decision is not without jurisdiction. 2 Pat 
L J 183=39 I C 645 
— S. 69 (1) — Civil Court cannot ques- 
tion report of ihe officer not questioned | 
befox'e Collector, A I B 1928 Pat 627=7 j 
Pat 667=9 P L T 753=110 I C 514 
— Ss, 69 and 70 — Where final order is 
not made, landlord cannot sue for rent, 
but should apply to Collector for such 
order. A I H 1928 Pat 627=7 Pat 667=9 
P L T 753=110 I C 5U 
— S. 69 — Where both parties admit 
that bhaoli rent is payable, Collector’s 
jurisdiction is not excluded due to dispute 
about the existaiice of batai or danabaiidi 
W.em. AIR 1925 Pat 505=6 PL T 

419=85 I C 566 
See also 2 P L J 183=39 I C 645. 

— S. 69 (3) — Where Collector’s order 
under S. 69 (3) is disobeyed, he can proceed 
under S. 95, or S. 476, of Cri PC. A I i 
B 1921 Cal 260=48 C 1086=23 C L J 231=25 
C W N 617=66 I C 71 
— S. 69— On application for appraise- 
. Hient being made, a responsible officer 
should be deputed, who must make the 
. division on the spot at the time when 
crops are ripe for harvest. I Pat L R 128 (c) ' 
— S. 69 — Landlords are entitled to an | 
enquiry into the allegation that the raiyais j 
had deliberately -grown a poor crop and I 
misappropriated the same. I P L R 128 . 

— S. 70— Order for appraisement by i 
•Court of competent jurisdiction is not ultra | 
'i)ires for minor irregularites in procedure, i 
•Order under S 70 (5) is final and cannot ! 
be questioned in Civil Court. 49 I C 845 | 
— S. 70— A Commissioner can exercise j 
supervision, and control over revenue I 
■ officers in respect of their orders under S. 70,. 

— S. 70— Order without notice to par- 


BENGAL TENANCY ACT 8 OF 1885 (Contd) 

ties under S. 70 (4) is ultra vires, and is 
no bar to a subsequent rent. suit. 

57 I C 572 

— S. 70 (5)-Order under s. 70 (5) 
made by an officer who had full jurisdic- 
tion is final, even though ihe officer may 
have erred in his findings of fact. 2 Pat 
L J 24=38 ! C 85 
— S.: 70 (5) — An order merely direct- 
ing ihe deposit of the sale proceeds of 
crops in the treasury without, direction to 
pay them to any one is not a final order 
and is not enforceable as a decree within 
the meaning of S. 70 (5). 4 Pat L J 325= 
(1910) Pat H C C 400=51 I C 763- 
— S. 70 (2), (5) — Omission to give the 
landlord notice under S. 70 (2) vitiates the 
whole proceeding. 

An amin appointed to appraise or 
divide the Crops is not entitled to sell 
them without order. (1919) Pat H C C 400 
=51 I O 763=4 Pat L J 325 
— S. 70 (4)— No fresh notice besides 
that given under sub-s. (2) need be given 
under sub-s. (4). AIR 1928 Pat 627=7 
Pat 667=9 P L T 753=110 I C 514 
— S. 70 (4)— Cl. ‘4 does not require 
any fresh notice to be served. AIR 
1926 Pat 495=8 P L T 221=(1926) Pat 258= 

98 I C 99! 

— S. 70 (2) — Where notice is served by 
Amin, absence of it must be proved by 
the person alleging it. it A I R 1926 Pat 495= 
8 P L T 221=(1926) Pat 258=98^ 

I C 991 

— S. 70 (5) — S. 70 (5) lays down de- 
tails of procedure of Collector’s action in 
appraisement of crops. No separate decree- 
apart from order need be passed, A I R» 
1925 Pat 505=6 P L T 419=85 I C 566 
— S. 70 — Civil Court has no powers to 
question order by Revenue Court under 
S. 70. AIR 1924 Pat 604=(1924) Pat 211 

=78 I C 465 

— S. 70 (5)— Commissioner can super- 
vise an order under S. 70 if it is without 
jurisdiction. 1 Pat L R 128 (Cr.) 

— S. 71 — Effect — Tenants on bhaoli 
danabandhi system — Removal of crops 
without giving reasonable opportunity to 
landlord to appraise — Conviction under 
s, 424 Penal Code-Legality. 1 Pat L W 

691=40 ! C 335 
• — S. 71 (4) — Removal of crops by te- 
nants before apxmaisement— Presumption 
arises — Landlord is entitled to claim rent 
on the basis of best crops in the neigh- 
bourhood. ’ 52 I C 26T 

— S 71 (4)— Wrongful removal of 
batai crops by tenants. He is liable to be 
convicted under s. 424 of the Penal. Code. 

1 Pat L J 363=(1917) Pat 71=3 Pat L W 4,^ 

- '=17 Cr. L J 315=35' I C 491 
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~S. 71 (4)~B. 71 lays down proce- ! 
dure for Collector’s action. Where a por- | 
tiou of crops appraised by him is removed i 
by tenant. A I K 1928 Pat 282=7 Fat 281= I 
9 F L T 106=1101 C 93 j 
— B. 71 (4^— Collector’s^ report of | 
crop — cutting for the succeeding years in j 
suit for neighbouring lands is a valuable , 
evidence. A I R 1927 Pat 167=8 P L T 74 i 

=102 I C 391 I 
■ — B. 71 — Where tenants have removed | 
crop before appraisement or have absented 
at appraisement landlord can claim rent on i 
the basis of best crops in the neighbour- ; 
Imod. A I n 1926 Pat 45=7 P L T 671= ; 

95 I C 966 I 
Bee also 52 I C 267 (Pat) ; 
— S, 71 (4)— Where rent based on pro- | 
duce is claimed, tenant cannot preveiit ; 
landlord from estimating the crops. A I E 
1925 Pat 505=6 P h T 419=85 I C 566 
B. 72 — Question of service of notice 
under s. 72 is immaterial if tenant ^ had in 
fact notice of transfer. Tenant is liable to 
transferee of landiord’s interest for rent 
if he had actual notice of the transfer. 25 
C W N 555=49 I C 993 
— S. 72"Lfindlord and Tenant — Trans- 
fer of landlord’s interest. 25 C 445=2 

C W N 108 

— S. 72, sub-s. (2) — Where a landlord 
transfers his interest to another person, 
and the tenant gets notice of the transfer 
from the landlord himself and not from 
the transferee, such notice is not in- 
operative, 7 C W N 454 

•— S. 72— -S. 72 protects only that 

tenant who has paid i*ent to transferer 
landlord without notice of transfer. A I B. 

1926 Gal 515=91 I C 726 
Bee also 29 G L J 204=40 I. G 655 
(Payment need not be in good faith within 
s. 50 T P Act.) 

— B. 72— Teusjnt paying rent to the 
transferee is protected, if lie has been 
, given notice of transfer by the latter. 

- A I H 1922 Pat 607=5 P L T 756= 

68 I C 288 

— S. 75— Principle of s. 75 does not 
apply to non-transferable occupancy hold- 
ing. Where die transferee of a non- trans- 
ferable occnpaney holding has acquired the 
title of_ tenant by adverse possession of 
the limited interest, the landlord cannot 
<4aim rent from the transferor. 52 I C 
289=42 A 48=17 A L J 945 
— B. 75— Both the fenaut and Ms 
tmnsferee are jointly liable for rent. 

37 I C 842 

'^^^—Pelslikush being not abwab 
the oiigin of payment can be inferred from 
iwitiquity and purpose of, payment; and 
right to levy It may thus be found. 45 


CaL 866=22 C W H 824=28 C L J 285 • 

=44 I C 497 

■ .■■■■■■■• — S. 74 — Where Kaiihari in entered 
in the record of right. s as payable by ten- 
ant, it may be presumed to lie legal 
Katihari payttble on looms worked I >3^ tenaiit 
in his house is not an illegal cess. 37" 

IC8U-- 

— S. 74— Glaim for abatement for land 
on which tenant had to build ernbankraeiit 
to protect othei* land. Tenant prinia fai-i'i 
entitled to abatement for all tlu.;^ years.. 
Stipulation in t<be nature of imposition in 
addition to actual rent is void under S. 74 
16 V L J 225=17 I C 173. 
— B. 74— Abwab. 40 Gal 806= Ki G i. J 
296=17 1X 177.';.: 

— S. 74 — On construction of n Kabuli- 
yiii it wa.s held that items in addition ft? 
rent were not in the nature of imposition 
within s. 74, and hence not void. Thev' 
together wiih the rent, formed the total 
consideration fur the use and occupation 
of the land. 52 I C 119. 

— S. 74 — Words — Malgiizari — or Alal- 
gtizari Baka.ya-mean that the landlord was 
crediting the payment to whatever was due 
to him. A I 11 1950 Pat 501=9 Pat 747=Ind 
Bill (1950) Pat 605=125 I C 299 
— S. 74 — Agreement by tenant t(» 
deliver straw etc. along w'ith nakdi rent 
instead of batai .system, ' is illegal if it was 
independent of commuted cash rent. A " 
li 1930 Pat 4I4=Ind Eul (1950) Pat 548= 

■ 125 I X 772. 
— S. 74— Bealisatiofi of Neg and Dale 
cess from temuit is illegal and not recover- 
able. A I 11 1930 Pat 76=10 P L T 700= 
lud Rul (1950) Fat 426=124 I C 394. 
— S. 74— Question whether stipulation 
in lease amount to part of rent or abwab 
is a question of fact. A I E 1950 Cai 205 
=56 C 919=Ind Eul (1950) Cal 212=122 I C 212 
— S, 74— Contracts of service in lieu of 
rent are governed by T P Act, and by B 
■ Act, A 1-E 1929 Cal 224=49 G L J 189=56 
C 862=Ind Eul (1929)- Gal 290=| |5 i c 3.b 
— B. 74— Bent under s. 74 in the easK 
of permanent tenure before the Act. is 
that recoveiMble under ci. 3 of 11^ tr y , i 
1812, AIR 1929 Pat 307=10 P L T 529=f^' 
Fat 655=Ind Eul (1929)«Pat 561 = 119 I C 65' 
— S. 74— Lessee must pay aimual rent 
agreed to be paid in kabuliyat, whether he- 
is paid by raiyats or not. AIR 1927 P G 
250=54 I A 432=26 A L J 19=32 OWN 2m- 
=47 C L J 90=54 M L J 293=8 P L T 813= - 

Q Tvr I ■ IG6 I C 571. 

— b. 74«Malgiizan means revenue mdv 
A'l B 1927 P 0 250=54 I A 432=26 A L J 

■ 19=8 P L T 813=32 C W K 260=47 C I T 

. ,, 90,=54,M L,,d 293=.|»[l. c y. 

i Ileversing A I R ,1925 Pat.421=86 1 C 597 
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— S. 74— ‘'Actual rent’’ in s. 74 means 
neither a fair and equitable rent, nor rent 
; at customary or pargana rates. A I E 1927 
PC 250=54 I A 432=20 A L J 19=8 P L T 
813=32 C W N 250=47 C L J 90=54 M L J 
293=106 I C 571. 

Eeversing A I E 1925 Pat 421=86 I C 597. 

— S. 74 — All questions of illegal cesses 

- are decided by the meaning ‘of actual rent’ 
in s, 74. A I E 1927 Oal 857=54 G 799=46 

C L J 297=32 C W N 81=105 I C 279. 

— S. 74 — S. 74 renders ail imi>ositions 
upon the tenants such as Abwab, Mathat 
etc. in addition to the actual rent, illegal 
, Eaiyat and intermediate tenant are equal 
in this respect. A I R, 1925 Pat 421=4 Pat 
404=6 P L T 331=(i925) Pat 89=86 I C 597. 

Eeversed in A I E 1927 P C 250=106 I C 
571 PC. 

— S. 74-Abwabs do not mean Dak and 
Bhet expenses, A I R 1924 Gal 877=61 C 

643=79 I C 346. 

— S. 75 — Bengal Patiii Regulation s. 14 
17 I G 504=17 C W N 374. 

— S. 75 — Purchaser of landlord’s title 
with arrears of rent is entitled to siie for 
the arrears. AIR 1927 Pat 2=8 P L T 

201=97 1X 373. 

— S. 72— Tenant, paying rent to land- 
lord nfter the transfer, is protected by s. 72 
if he had no notice of the transfer. The 
payment need not be in good faith wuhin 
: 43 . 50 T P Act. 29 C L J 204=40 I C 655. 

^ — S. 74 — A.n agreement to supply 

- straw and husk in addition to rent is vaiili 
and enforceable and the mere fact that it 
is imposed by a separate clause does not 
.Biake it an abwab or illegal exaction. 32 C 
W N 81 followed; 16 C L 7 296; 19 G L J 
402, not followed; 54 M L J 293 P C 
refrred to; 45 C 259, commented upon. 
AIR 1931 Pat 161=12 P L T 3=lnd Rul 

(1931) Pat 257=132 I C 97. 

— Ss. 76 and 155 — Tenant can effect 
u.ny improvement which %vould add to the 
value of the holding. Mere fact of having 
u house on adjacent mouza does not prevent 
tenant from building one on the occupancy 
lidding. 2Pat L J 634=45 1 C 332. 

— Ss. 76 and 188 — A tank excavated 
when there was f.lready one existing. Held 
"the tenant must prove, in order to make 
•'S. 76 applic-able, that the excavation was 
-entirely for the purpose of agriculture. A 
suit by cosharer to compel tenant to fill 
lip the tank, or in alternative for damages 
‘ does not come within s. 188. 16 C L J 

127=17 I C II5. 

- — S. 76 (f)— Occupancy raiy at— Hold- 

ing used for gardening purposes— Erection 
-of pucca building, on a small portion of 
■the holding, not improper. 37 I C 999. 

— Ss. 76, 30 — Remission in the rent 
.joaiinot be claimed on the ground that 


irrigation fecilities were not given to the 
tenant AIR 1924 Pat 605=(1924) Pat 173 
=5 P L T 629=79 I C 858, 
^ ~Ss. 76, 182— A pacea building by 
occupancy tenant on land not forming part 
of the holding is not prohibited. 

64 I C 716 (Cal) 
84— does not apply to a contract 
in Kabuliyat for a surrender of land if a 
market were eslablished there. Jf such a 
custom be proved,, the landlord is not 
bound to adopt the procedure in s. 84; and 
tenant cannot insist on the la dlord taking 
only a specific portion and no more. 55 

I C 268 


— S. 80 — Person allegiiig himself as 
raiy at granting permanent lease — Leasie 
registered — Lease is inoperative as a per- 
manent lease but liable to be terminated as 
qirovided bv s. 49 (b)— Registration thereof 
' is void. AIR 1921 Cal 451=48 C 783=25 
C W N 4=61 I C 466. 
— S. 85— Creation of a permanent 
under-tenancy by a widow having a kaya- 
mi mourashi right-rights of the tenant 
recorded as of a Ijorfa tenant, -with right 
of occupancy by custom in record of ri- 
ghts— document registered— suit by rever- 
sioner after death of widow-no lagal nece- 
ssity-transaction bonafide acquisition of 
right of occupancy by custom— though docu- 
ment inadmissible matter could be proved 
by other means. A L R 1933 C 461. 

— S, 85— Under— raiyat— Eviction of 
—Suit for by superior landlord auctic n- 
purchaser of raiyat or person claiming title 
from him— Defence in, of under— raiyat - 
having acquired a right of occupancy by ’ 
custom and of his interest being protected- 
by S. 160 (d) of Act— Invalidity of under- 
raivati under S. 85— Onus cf proof of, on 
plainiifi:. 36 C W IST 400=65 C L J 176=A 
I R 1832 C 571=A L R 1932 C 577, 
— S. 85=— (Before amendment) — Lease 
by 1 ‘aiyat m contravention of s. 25 (old) 
could not confer occupancy right on Under 
-raiyat as against the landlord. 35 C W 

N !00L 

_Q 85— B T Act, Ss. !1, 18, 19 C W 
N 1127=23 I C 925. 
— S 85— B T Act Ss 49. 85. 44 C 272 
=34 I C 912=21 C W N 363, 
— S. 85— B T Act Ss. 49, 85 and 1G7 

43 Cal !64. 


85— Lease to an under-raiyat for 
9 years^ — Stipulation to^ give a iresh lease 
on expiry of the term is valid: and in such 
a case he cannot be ejected Avitheutan offer 
of fresh lease. 16 C L J 122=13 I C 912=16 
C W N 620 Kote. 

— S. 85— A sub-lessee having subsis- ' 
ting tenancy can recover his possession, ^ if 
dispossessed, despite his e xceeding 

nine years* bl=43 i C 854» 
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— S. 85— A sub-lease by a raiyat ex- 
ceeding nine years, whether registered or 
not, is void and can be questioned by the 
grantor or person claiming througii him. If 
a raiyat misrepresents as to his status, and 
‘I lease is entered into, he cannot after- 
wards deny it. 22 C W N 179=28 C L J 91=44 

I C 254 

— S. 85— An occupancy raiyat granted 
a lease to A and subsequently an inter- 
mediate tenancy to B both in contra- 
vention of S. 85. Held A could not con- 
test B’s claim for rent, as the raiyat had 
agreed that rent was payable to B, despite 
the fact that tenancy itself was void. 55 1 

C 615. 

— B. 85 — Permanent lease to an under 
-raiyat-Purhase of raiyat’s holding ])y 
landlord under rent decree— Held the un- 
der-raiyati lease was invalid and the land- 
lord could eject the uuder-raiyat without 
annulling the same under B. 167 or notice 
under S. 49 or without fear of B. 22 (1). 

17 C W K 860= J 9 [ C 652. 

— S- 85 — Notwithstanding B. 85, a sti- 
pulation, in a sub-lease for 9 years, for 
renewal after expiry of 9 years is valid 20 
C W N 948=33 I C 448. 

— S, 85— A sub-lease exceeding nine 
years is inadmissible in evidence, even tho- 
ugh registered. If it is follow^od by posse- 
ssion {he sub, lessee can recover the posse- 
ssion if dispossessed. 24 0 L J 589=38 I C 489. 

— S.85-B T Actss. 11, 85..28 I C 267. 

— B. 85~-B T Act s. 49 & 85. 20 C W 1 
N 750=22 C L J 282=31 I C 26. ! 

— S. 85— An under-raiyat, wdio takes j 
a lease exceeding 9 years, cannot sue the | 
landlord for possession. 50 1 C 514. i 

— S. 85— Madras Iriugation Cess Act. 
S.11 ' 28 M L j 297=24 i C 741, 

— B. 85, sub-ss. (1) and (2)— The ques- 
tion of invalidity of a sub-lease granted in 
contravention of s. 85 can be raised only 
by the landlord of the raiyat. (G C W N 
916 E; 6 C W N 919, Doubted). An under 
rai.yat, who holds under a permanent lease 
can successfully maintain a suit for posse- 
. ssion or defend his possession against the 
raiyat. Quaere— Whether a plaintiff is enti- 
tled to a decree for^^ecovery of possession 
■on account of previous possession, in an 
iiction in ejectment hot under s. 9 of the 
.Specihe Belief Act. 13 C L J 649=10 1 

C 469, 

— S. 85 (3)— The representative in 
interest of the raiyat, who granted a lease 
to under-raiy!i.ts, cannot as between them- 
selves and the imder-raiyats, question the 
.grant. The tenancy of an under-raiyat 
wybo holds over a.fter the termination of 
11 in e years from the commencement of the 
Act is to be termiziated in accordance with 
the provisions of the hiw, be cannot be 
forcibly elected. 13 C L J 656=10 I C 562. 


BENGAL TENANCY ACT 8 OF 1885 (ComU) 

■Bs. 85 (i), (2) and 167 — Ihircliaser 


under rent decree can question thc^ vnlidiiy 
of a sub-lease. Buch imrchascr can annul 
the sub-lease under S. 167. 

Where at the time of ihe grant of 
permanent sub-lease the deft, was in occu- 
pation the sub-lease did not create ;iny 
new tenancy. 22 C L J 99=19 C W N 1077’ 
=43 Cad 178=30 i C 898. 

— S. 85 (2)— A. perinanent luidtr-raiyati 
lease cannot be que>stioned by the raiyat, 

■■■/ i'5.l":,C,'235-.. 

— B. 85 (2) — Lezise granted, in contra- 
vention of s. 85 is operative as between, 
parties to it. 44 Cal 771=26 C W K 13 0^ 

24 C L J 541=35 I C 754. 

— B. 8) (2) B T Act ss. IS and Hn (2). 

49 I C 515. 

— B. 85 (2)— Lease of a periiianent 
character cannot be grzinted by raiyid’ who 
does not hold at iixed rate. Eegistraiion, 
of such lease is void. If such lease he 
created verbally it can be terminated utider 
s. 49; but until it is so terminated the un- 
der-raiyat cannot be treated as trespasser. 

Baiyat granting lease by representing 
bim-self to be tcnui-e -holder or raiyat at 
fixed rate will l.e estopjied as against the 
under-raiyat. 25 C W N 4=32 C L J 296 (F BL 

— S. 85 (2) — Pormaiient sub-lease by 
raiyat does not confer any title, oven 
though registered. Begistered Bub-ioaso 
like this not admissible in evidence. 17 

W N 468=IS I C 791, 

— S. 85 — Landlord and tenant -Beia- 
i tionship. 51 I C 928=29 C L J 379. 

; — B. 85 (2) — Sub-lease by rziiyat for 

j more than 9 years is void, zind tlie sub- 
j lessee cannot sue evezi a trespasser feu- 
i possession. 24 C L J 538=38 I C 487. 

I — B. 85 Ci)-— Consent of landlord can- - 

not validate the registration of a sub-kasy 
which contiavenes S. 85 (2). 54 1 C 625. 

— S. 85 (2) — Lease by raiyat to hold 
from generation to generatioii is a nuilitv, 
and pziyment of rent does not amoinit to ■ 
ratification.^ 21 € L J 478=29 I C 879. 

— S. 8o. (2) — Does not ap])ly to per- 
manent leztse by under-raiviit. fH C W X 
‘ 882=24 I C 287. ■ 

— B. 85 (2)-xA. permanent iinder-raiyzd: 
lease registered in contravention <,)f B. 8.5 
(2) does not operate even as against the 
grantor. A lease described as year to year 
lease and which stipulated * that if the 
under-raiyat even tried to reduce the rent 
he would be liable to eviction without, 
notice w^as held void under S. 85 (2) 47 

1C 416. 

— S. 85 and 49 (6)— After clue seiTice 
of notice under B. 49 (6) to an under- 
raiyat for over nine years, after the B T 
Act the under-raiyat cannot resist plaintiffs 
claim for ejectment. 23 C W N 435=29 C L 
J 388=42 I C 621. . 
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— Ss, 85 ( 2 X 160, IGl ( c ) and 167— 
Superior iaiidiord purchasing the holding of 
the raiyat cannot be called upon to annul 
a permanent under-raiyati lease created 
without has consent, nor is such interest 
protected by s. 161 (c) so far as the 
superior landlord is concerned. 19 C W N 
412=21 I C 104=18 C L J 252 
— S, 85 (3)— Sub-lease granted before 
the Act is valid up to 9 years after the Act 
Although the title of the tenant may continue 
to subsist by reason of possession and 
payment of rent, the sub-lessee is always to 
be ejected. 50 I C 713 

— S. 85 (2) — A sub-lease registered in 
contravention of s. 85 (2) is in admissible 
in evidence. 16 C L J 144=17 0 W N 59 

=15 I C 476 

— Ss. 85, 86, ci. (6) — Landlord and 
Tenant-abandonment of tenure etc, 4 C 

W N 667 

— S 85 — Compromise decree between 
raiyat and under-raiyat conferring on 
under-raiyat a permanent right is valid and 
cannot be challenged in subsequent eject- 
ment suit. A I E 1931 Cal. 87=34 C W F 
887=Ind Eul (1931) Cal 295=129 I C 855 
— S. 85 — Under raiyat holding over 
amounts to subletting without a registered 
document and therefore invalid against 
landlord purchasing occupancy holding 
under execution sale unless he consents. A 
I E 1930 Cal 262=33 C W N 1207=Ind Eul 
(1930) Cal 574=125 I C 654 
— S. 85--Occupaocy right cannot’" be 
created by a kabuliat. A I E 1930 Cal 315 
=33 C W N 1193=Ind Eul (1930) Cal 298 

=12310266 

— S. 85 (2) — A lease registered against 
the provisions of s. 85 (2) by reason of the 
misunderstanding if the registering officer is 
net operative after 9 years. A I E 1926 Pat 
9=6 P L T 787=(1925) Pat 281=90 I C 895 
— S. 85— A permanent & heritable 
tenure can be given to an under raiyat by 
a fixed rate raiyat. 71 I C 319=1924 C 350 

(A I R) 

— S. 85 — An agreement by raiyat to 
an under raiyat to renew the lease is valid 
and the successors of the lessee can comply 
with the agreement. A I E 1925 Cal 516= 
41 C L J 604=79 I C 317 
— S. 85 (1) — Landlord cannot be said 
to ha^e impliedly consented to a lease 
granted to an under raiyat merely because 
the latter was made a party deft, in a 
rent suit, 91 I C 668=A I R 1926 C 734 
— S. 85— The section is not applicable 
to homestead lands. AIR 1928 Cal 156 

=10510290 

— S. 85— Where a tenant who was put 
into possession by virtue of a kabuliat, is 
dispossessed by subsequent lessees,, the 

ii- (*1) ^\A3 
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former can recover possession from the 
latter. A I E 1928 Cal 37G=Ind Eul (1929> 
Cal 443=116 I C 155., 
— Ss, 85, 49 — An entry in the Record 
of rights to the effect that the undet" 
raiyats had acquired occupancy right W’as- 
held to be incorrect as it was based on a 
kabuliyat from year to year which is in- 
consistent with such rights and also because 
such kabuliyat cannot be treated as givhjg: 
permanent right of occupancy as such a 
kabuliyat is bad under s. A I E 1929 
Cal 450=49 C L J 352=Iiid Eul (1930) Cal 

246=122 I C 550' 
— S. So — An agreement by the raiyat 
with an under raiyat that the former wili 
not evict the latter except under certairi. 
contigencies is invalid under this section. 

A I E 1928 Cal 478=Iud Eul (1929) Cal 179’ 

= 114 I C 83^ 

— Ss. 85 & IS cl. (a) — “ Transfer in s.. 
18 cl. (a) includes a lease-s. 18 controls s. 85.. 
A I E 1921 Cal 603=25 OWN 9=61 I C 52^' 
— S. 85 — It is not contrary to the 
provisions of s. 85 to change the under 
raiyat tenancy into an heritable one. A I 
R 1929 Cal 519=26 C W F 715=60 I C 457- 
— S. 85 (2)— Registered sub-lease^ for- 
period exceeding nine years is inadmissiable 
in evidence-Sub-lessee having subsisting 

tenancy can recover his possession if dis- 
possessed. 59 I C 74S' 

See also 22 C W F 61=43 I C 864- 

See also 24 C L J 539=38 I C 48^' 

— S. 85 (2)— So too a lease in perpe- 
tuity by raiyat to under raiyat is inadmissi- 
ble. 60 I C 507’ 

— S. 85 — The section does not apply to 
a case of a grant of permanent lease by 
occupancy raiyat. To such a case s. 

applies. 79 I C 515- 

See also 181 C 996=17 C W N 69$ 
— S. 86— A raiyat having sold a part of 
his occupancy holding cannot surrender that 
part to his landlord, so as to entitle the 
latter to eject the purchaser. 40 LC 544 

=25 C L J 480 
— S. 86 — Taking a new settlement of 
the remainder after expressly surrending a. 
part implies surrender of the remaining 
portion, s. 85 (7) Provides for a valid surren- 
der of a part of a holding. 

S- 86 (5) Is no bar to landlord making, 
fresh settlement after surrender. 

25 C L J 480=40 I C 544- 
— S. 86 — Sale of a portion of a non- 
transferable occuyancy holding is not an. 
incumbrance within s. 86 (6). (17 C W F 
1101 foil. 19 C W F 268 List) 25 C L J 480* 

I' c 544- 

— S. 86—Sale. of ■ of non- 
transferable hoIdiDg-Shbsie^sitient surrender 
the/ same to landlord-The landlord can- 
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not evict the transferee-Fer Richardson »T 
^Oontra. 22 C W N .972=50 I C 567 

— S. 8{>— Purchaser of a portion of a 
liolding is not bound by the subsequent 
.surrender of that portion by the tenant case 
the surrender of the entire holding is 
•diiferent. 24 C W N 573=57 I C 574 

— S. 8G— The rights of a mortgagee 
■are not ahlected by a surrender, 63 I C 500 

See the same e.ffect:—- 67 I C 91= 1 9^ 

C 56 

— S. 86—Surrender by registered tenant 
-Fraud and collusion, with Landlord. ^ 

15 I C 264 

— S. 86— Ryot holding by virtue of 
surrender by Hindu widow-nature & extent 
■of interest passed by, (1919) Pat 

86— An occupancy raiyat who has 
transferred part of his non-transferable 
holding is not competent to surrender either 
the portion so transferred or the whole 
holding inclusive of such portion. 25 C W 
N 29=32 C L J 286 

— S. 86— Surrender by a joint tenant of 
his interest may operate as a valid transfer, 
if not a valid surrender, where the deed of 
-surrender is stamped as a conveyance and 
is registered. 32 I C 232 

— S. 86— Sale of portion of holding by 
tenant-subsequent surrender of that portion 
•-Landlord cannot evict the vendee. 24 0 W 
N 571=50 I C 378 
— S. 86 (1)— A raiyat, not holding for 
fixed period, can surrender under s. 86 
'.(1) when such surrender is accepted by 
■ the laudlord who enters into possession the 
-tenant cannot sue to recover the holding 
- from persons to whom the landlord has let 
it after the surrender. 54 I C 752=47 C 129 
—S. 86 (1)— Surrender need not be by 
•instrument even though the tenant held 
under a registered lease, 54 I C 752=47 

C 129 

— S, 86 (6)— Surrender may be with or 
without coiisideraiion, 63 I C 500 (Pat) 
— S. 86 — Occupancy raiyat who has 
transferred portion of non-transferable 
holding cannot surrender either such portion 
or whole holding.. A I R 1921 Cal 444=48 
C 605=25 OWN 29=61 I C 443 
— S. 86 (1)— Registered lease-oral su- 
rrender, validity of-— Evidence Act s 92 (1). 

47 Cal !29 

— S. 86 (6) — Landlord’s right cannot be 
.tiffected by an incumbrance created by te- 
nant, which is not legally binding upon him. 
Landlord taking tenant’s right by surrender 
is bound by previous transaction of the te- 
nant, . 21 C L J 185=27 I C 1003. 

— S. 86 (6)— Quaere: — whether the 

piirchasor of a portion of a holding is uoi 
protected under s. 86 (6). 18 C W N 1194 
=19 C L J 313=24 I C 387 


BENGAL TENANCY ACT VII! OF 1885 {ConUl} 

— S86 (6) & (7)— Surrender of uon- 
transferabie holding by an occupancy raiyat, 
the raiyat having already transferred a por- 
tion of the holding to another entities the 
landlord to enter upon the whole holding. 

air 1924 Pat 1=3 Pat 1=4 P L T 581=1 
P L R 402=(1923) Pat 305=75 I C 794 
— B- 86 (6)— Bale of portion of non- 
transferable iiokling-subsequent siirreiHOHler 
of that portion and taking of new seltie- 
ment of the remaiiider — Held this operated 
as a surrender of the whole holding, and 
there being no fraud, the landlord w'as en- 
titled to evict the purchaser from the 
portion sold. 22 C W N 967=46 I C 862 
— S. 86(6)-The validity of the** encum- 
brance ” in s. 8C> (6) must be limited to the 
tenant and the encumbrancer. Surrender by 
tenant without the consent of his transfeia'e 
is not valid and has not the efihet of enti- 
tling the landlord to khas possession. 

■ , 30 ! C 252 

— -S 86 (6)— Surrendej*, by tenant, of a 
portion of his hokling,which he had already 
sold, is not valid and does not entitle the 
landlord to evict the -purchaser. 22 C W X 

965=49 ! C 979 
S* 86 (6)— Invalidates surrenders 

which aim at defeating encuml.)rances l)y 
tenant to landlord. 38 I C 523 

— B. 86 (6)— Transfer of holding Lty 
tenant— Surrender— Landlord, if cmi eject 

Skgnee. 18 C L J 257=18 C W X^Gul 

— S. 86 (6) (7)— Surrender operates 

against transferee of portion of uou-trans- 
ferabie occupancy if tenant continues in 
possession of the reminder and pays re{:t. 
Unless the case falls under cl. 6 the land- 
lord is bound to .-accept su™Mlor A .sale 
creates no incumbrance. AIR 1924 i at, 1 
=3 Pat 1=4 P L T 581=1 P L R 402=(192:]) 
Pat 305=75 I C 194 

— Bs.86 (6) & 88— Surrender of hohl- 
iiw without consent of mortgagee of a por-.- 
tion of the holding, does not entitle the 
landlord to eject the mortgagee; and where 
the landlord after such surrender himself 
settled the rest of the land with anotiier, 
subdivision of the holding was effected }>y 
the landlord and so did not oifend against 
.g, 19 C W X 268=27 I C 564 

S. g 7 — Occnx>ancy holding— transfer 

by gilt * by tenant-suit for ejectment by 
landlord-no infer uce of abandonment can 
drawn from such transfer. A L R 1933 O 

280=60 C 215^ 

• B7.— Original tenant transferring 

holding'by way of gift— ejectment of the 
transferees— right of landlord-must show 
that he has a right of re-entry as agaiusk 
the original tenant before he can eject the 
transferee. A L R 1933 C 280=60 C 219 


336 DESArS Xhl INDIA CONSDLIDATEB CIVIl DIGEST. 1911— 1934 33S" 


lAl- 

BENGAl TENANCY ACT VIII OF 1885 (GmM) 

— S. 87 — Tenant executing usufructu- 
ary mortgage over an occupancy holding-— 
also defaulting in payment of rent^ — sale of 
holding and purchase by landlord — Coiisti- 
tuties abandonment on the part of the tenant. 
A L R' 1933 €5:429=36 C' W ,N 844=142 I C 
33=A I R 1933 C 49 
— S. 87 — Non-ti’ansferable occupancy 
holding — Abandonment of-— Transfer by ten- 
ant if amounts to — Retention by tenant^ of 
his interest in homestead, all agricultural land 
going to transferee — Transfer if amounts to 
abandonment of holding in case of , depends 
upon whether such retention of inteiest is 
as a mere matter of kindly permission of 
the transferee - or by virtue of a definite 
settlement giving tenant a right to cantinue 
to remain on the homestead. 36 C W N 478 
=56 C L J 256=A I R 1932 C 684 (585)=139 
* I C 227=1 R 1932 C 572 
— S 87 — Non- transferable occupancy 
holding— Abandoiiment of— Transfer by 
tenant of holding if amounts to— Under* 
lease of agricultural land and homestead to 
be given to transferor — Transfer made on 
footing of — Abandonment of holding does 
not amount to. The transaction in such a 
case must be treated not as a transfer of 
the whole interest in the holding but as 
being no more than a transfer of a part. 
36 C W N 478=56 C L J 256= A I R 1932 
C 684=139 I C 227=1 R 1932 C 572 
— S. 87 — Non- transferable occupancy 
holding — Abandonment of — Usufructuary 

mortgage by tenant of whole of holding — 
Rtnt left in arrear after — Decree of rent 
obtained by landlord and holding purchased 
by him at sale held in execution thereof — 
Mortgagee put in possession of holding 
subsequent to rent sale in a proceeding by 
him under 0. 21. r. 101, C. P, C. 

Held, that, on the above facts, the 
tenant must be deemed to have completely 
abandoned the holding, 36 C W N 844 
— S. 87 — Statement by tenant ' in wit- 
ness-box that transfex’ee from him was his 
malik as regards homestead does not amount 
to, in the the absence of any answer elicited 
from him that he did not recognise any lia- 
bility as, between him and the landlord or 
that lie had taken a sub-lease through his 
transferee. 36 C W N 478=56 C L J 256 
=A I R 1932 C 584 (586)=139 I C 227 

=I R 1932 C 572 

— S. 87— Non-transferable occupancy 

holding— Transferee of— Suit by, for reco- 
very of possession of holding from land- 
lord who had forcibly re-entered— Abandon- 
ment of holding by transferor justifying re- 
entry by landlord— Plea by landlord of— • 
Onus of proof in case of— Tenant stipula- 
ting for lease of homestead at time of tra- 
jisfer. Held, that even in such a case .the 
onus of proof of abandonment of the hol- 
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ding was on the landlord. Where there 
was no evidence at all to show that the 
rent of the tenancy had not up to the time 
of re-entry been paid and in whose name: it 
was paid and there was evidence to show 
that the homestead land remairied settled 
with the tenant throughout, held further 
that there was no abandonment so as to en- 
titled the landlord to re-enter. 36 C W N 
478=56 C L J 256= A I R 1932 C 584=139 I 
0 227=1 R 1932 C 572 

— S. 87 — If the transaction of transfer 
was a transfer of the whole so as to amount 
to an abandonment of the land, then no doubt 
the landlord would bo entitled to re-enter 
against the transferee. If it was not, and the 
landlord by force re-entered against the teans- 
feree, the transferee is entitled to bring a 
suit to recover the land independently al- 
together of s. 9, Specific Relief Act. The 
fact that the plaintijS: is the transferee does 
not make any difiSercnce in principal. 

Hiralal Ghose v. Sheikh Tmanuddi (1931). 

36 C W N 478=66 C L J 256=A I R 1932: 

C 584=139 I C 227=1 R 1932 C 572. 

— S. 87 & 89— Non-transferable occu- 
pancy hplding-Purchaser of portion of — 
Ejectment decree obtained by landlord 
against recorded tenant — Fraudulent nature 
of-Daclaratidn of-Buit by purchaser for 
—Suit held maintainable where the pur 
chaser (plaintitf) was found to be i.n possess- 
ion and it was also found that there had"^ 
been no abandonment by the original tenant* 
59 G 1155=36 C W N 535=1 R 1932 C 45^ 
=138 I C 463=A I R 1932 C 479=A L R 1932; 

ciise- 

—S.87- Whether there has been abandon- 
ment or not, is in each case a question of 
fact; though the inference from facts found 
as to whether there has been abandbument or 
not, is a question of law. (Yide 17 OWN 
802=(32. C W N 1111 )A I R 1931 Pat 236=10 
Pat 264=12 P L T 570=Ind Rul (1931) Pat 

306=133 I CJA- 

— S. 87 — To constitute abandonment 
within the section, there must be a finding 
that the tenant had left the village in which 
the holding is without making arrangements 
for paymett of rent. A I R 1931 Pat 236 
=10 Pat 264=12 P L T 570=Ind Rul (mi) 
Pat 306=133 1 C 34. 

— S. 87 — The landlord’s right to reco- 
ver possession of a tenancy relinquished by 
his tenant does not solely depend upon k. 
87. He has right to re-enter for breach of 
the terms of which the tenancy was created. 
AIR 1931 Cal 657=35 C W N 217=58 C 

869=Ind Rul (1931) C’al 610=132 I C S9B 

— S. 87 — Although a tenant sells his. 
holding, yet if he still continues in possess- 
ion of a portion of it there is no abandon- 
ment- and landlord has no right of re-entry* 
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BENGAL TENANCY ACT VIII OF 1885 (Oontd,) | 

A I E 1028 Cal 748=48 0 L J 546=Inci Eul | 
(1929) Cal 607=117 I C 847 
— S. 87--Tiie stjction s not exhaustive 
■and there can be abendonmeiit in other 
ivays also. Complete cessation of interest 
constitutes an abandonineiit. AIR 1924 
pat 440=3 Pat 126=5 P L T 407=75 1 C 841 
See to the same effect; — 123 I C 649= A 
I R 1930 C 190=1 E 1930 C 345=33 C W 

N 1023 

— S. 87— Where abandonment took 
pleace 12 years before the landlord’s suit 
for re-entry, the bar of limitation can be 
■overcome only be establishing a case within 
.S.83 of Lmt. Act 56 I C 811 

— S. 87’— Where a co -sharer landlord 
purchases a holding sold in execution of 
a decree under s. 87 the other co-sharers 
would only be entitled to fair rent If the 
ciecree were other than one under s. 87 they 
would be entitled to joint possession. 

54 I C 787 

— S. 87— Part of holding was sold in 
1908 partition took place in 1919 between 
co-sharers of taluk, plaintiff sued in 1922 
to eject purchaser— Purchaser was not 

trespasser and the suit is barred as adverse 
possession began in 1908 and not at the 
date of partition, A I E 1928 Cal 876=48 
•C L J 347=Indiaii Eul. (1929) Cal 584=32 
C W N 1077=117 I C 696 
— S. 87— A usufructuary mortgagee of 
a non-transferable holding can maintain 
liis possession against the landlord, unless 
'there has been an abandonment. 47 I C 332 
— B. 87 — Mere execution of a usufru- 
ctuary mortgage, with possession, by tenant 
who continues to reside in the village does 
.not entail forfeiture or abandonment. 37 

I C 915 

— S. 87 — The section does not pres- 
cribe any particular mode of abandonment, 

37 I C 942 

— S. 87 — Discontinuance of residence 
in the village amounts to abandonment of 
the homestead land. Purchaser of a non— 
transferable homestead is a mere trespasser 
;and can be ejected, 1 Pat L J 502= 

36 I C 653 

— S 87— Abandonment may termina- 
te a tenancy under B T Act. 33ut it is by 
; itself not sufficient to extinguish the 
tenancy rights of a transferee of a lessee 
under T P Act. 33 | C 98 

— S. 87— Where it is sought to eject a 
mortgagee in possession by foreclosure the 
burden lies on Mm to shew that there was 
:no abandonment. AIR 1928 Cal 848=32 
0 W AT 1027=IndRul(i929)Cal345=1l5!C265 
— S. 87 — A landlord is not entitled to 
recover possession if there is no abandon- 
mien t iri case of a transfer of a part only 
sale, A I E 1928 Cal 848 
=32 C W N 1027=Iud Rul (1929) Cal 346= 

115 I c m 


BENGAL TENANCY ACT VIII OP 1885 (CWrf.) 

B. 87 — xlbandonnient of non-transfer- 
able holding by sale— The lessee of the 
landlord is entitled to an ejeeiment decree, 
even though the purchaser executes a deed 
of release ^and puts the raiyat in possession. 

32 I C 355. 

— S. 87— Principles of abaiulonment 
govern both raiyats and iinder-raiyats. A I 
E 1929 Cal 120=48 C L J 390= I nd Eul (1929) 
Cal 217=1 i4 I C 153- 

— S. 87 — Abandonment, is a question 
of fact. A I E 1929 Cal 120=48 C L J 390 

=Ind Eul (1929) Cal 217=H4 I C 153. 

See to the same olTect, 7 i I C 304. 

— S. 87 — Finding of a Lower App. 
Court as to abanclonineni, arrived at on iho 
evidence on record, is unassailable in seccrnl 
appeal. 32 I C 355. 

— S. 87 — Mere execution of a usufru- 
ctuary mortgage is not sufficient to establish 
abancloument. Abandoiinieiit is a (juestion 
of fact. 17 C W A 802=20 I C 198. 

— S. 87— In order to entitle a landlord 
to eject a transferee of the wboie of a 
non-trausferabie raiyati holding, dischiimer 
by original tenant not be proved, nor is 
latter a necessary party. 17 C W A 1105 

= 17 I C 603. 

— S. 87 — Where a mortgagee of a non- 
transferable holding obtains possession by 
foreclosure. Held, that thi.s eomstitutes 
abandonment. A I E 1928 Cal 848=32 G W 
N.ld27=Ind Eul (1929) Cal 345=U5 i C 265. 

— S. 87 — Held that there was no 
abandonment where the period was too 
short for raising an inference of abandon- 
ment and the tninsactiou did not amount 
to a transfer. AIR 1928 Cal 891=32 C W 
N llll=Ind Rul (1929) Cal 242=114 I C 482. 

— B, 87 — A on- Cultivation and non- 
payment of rent are quite sufficient to 
constitute abandonment leaving the village 
is not necessary. A I E 1929 Cal I2(b'48 
CL J390=Ind Eul (1929) Cal 217=! 14 I C 153. 

See to the same effect: — 59 I C 908 
=1921 Pat HOC 151=2 P L T 2i9=A I E 

1921 Pat 142. 

— S 87— A mere sale does not consti- 
tute abaiidonment. 97 I C 302 (Pat) 

— B. 87-Tenant pleading right of traiis- 
fer is repudiation of tenancy and landlord 
is entitled to re-enter. A IR 1926 Cal 116<> 

::96 I C 588*;: 

— S. 87 — To eject a transferee of the 
whole of a non- transferable holding the 
landlord must prove that the raiyat has 
left the holding and disclaims any "interest 
in it, unless the tenant has sold the entire 
holding. $4 1 c 548. 

S. 87— Where a holding was sold in 
execution but the tenant becomes tenant 
of purchaser and continues to reside on the 
homestead lauds and cultivates a portion of 
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BENGAL TENANCY ACT VIII OF 1885 (CoM) 

the holding— Held that landlord is not 
entitled to sue for khas possession either 
against the tenant or the transferee. AIK 
1024 Cal 900=28 C W N 602=39 C L J 356 

=78 I C 497. 

— B. 87— Non tronsferable holding held 
by several tenants— Transfer of his share 
]jy one alone is not abandonment. AIK 
1921 Cal 523=25 OWN 717=64 1C 330. 

— S. 87 — Where a tenancy is not split 
up and one of several tenants remains and 
Cithers drop away there is no abandonment. 

30 I C 583. 

— S. 87 — Where a tenant transfers his 
holding by a usufructuary mortgage but 
continues to reside in the village. Held, 
there was no abandonment. AIK 1926 
Pat 71=7 P L T 1=89 I C 802. 

— S, 87 — Transferee of non- transferable 
holding is trespasser only as against land- 
lord. ^ AIK 1925 Cal 417=82 I C 958. 

— S. 87 — Land partly horticultural 
and partly homestead, . does not strictly 
come within s. 87. When the tenant of a 
non- transferable holding executes a usufru- 
ctuary mortgage of it, places the mortgagee' 
in possession, abandons the holding and 
leaves the village, the landlord is entitled 
to treat the mortgagee as tresspasser and 
to ask for ejectment, although the case 
does not come within the purview of s. 87 
of the Bengal Tenancy Act^9 Ind Cas 20. 

— S. 87 — Mortgagee of a non-transfer- 
able holding, the mortgagor abaiidoning the 
holding and leaving the village, can be 
treated as trespasser by the landlord and 
sued for ejectment although the case does 
not come within s. 87. 9 I C 20. 

— S. 87 — Abandonment by tenant — 
Landlord’s right of suit — Section not 
exliaustive, 21 C L J 261=19 OWN 1319 

=28 { C 343. 

— S. 87 — Legal necessity must be 
proved to justify a surrender by a Hindu 
widow. 63 I C 21 1. 

— S, 87 — Landlord andTenant—Oceu- 
pancy holding— Transferability of part or 
whole. 42 G 172=20 G L J 52=18 C W N 

971=27 1 C 61 

— S. 87 — Abandonment of holding — 
Notice, 1 C W N 198; 3 C W N 46. 

— S. 87 — Landlord’s right of entry on 
abondanment of holding. 47 I C 147. 

— S. 87 (1) — Sale of a portion of non- 
tranferabie holding without the landlord’s 
consent. Upon subsequent surrender of 
that portion by the original raiyat, the 
landlord can sue to eject the transferee as 
trespasser. Latter’s remedy is only against 
liis vendor. 17 C W N 1101=17 ( C 682. 

— S. 87 (2), (3)— Notice under cl. (2) 
is not imperath^e; it is only important 
for a suit under cl. (3). 15 I C 639 


BENGAL TENANCY ACT 8 OF 1885 {Co7itd) 

— S, 87 (7) — Transfer of portion of a 
non-transferable holding — Surrender to 
lancllord-If landlord can eject. 17 C W N 

1101=17 i C 682 

— S 88 — A fresh agreement between 
the parties is a test for deciding whether 
a tenure is subdivided mere receipt of 
rent separately is not sulficient. A I K 1929 
P C 171=56 I A 238=33 OWN 822=57 M 
L J 132=30 L W 310=10 P L T 829 (P. C.) 

=Ind Kul (1929) P C 322=119 I C 618 

— -S. 88 — All co-tenants are necessary 
parties in a suit by landlord. A I K 1928 
Pat 218=7 Pat 129=9 P L T' 735=109 

— S. 88— Landlord is not bound by 
by every statement in receipt of rent by 
his agent AIK 1928 Cal 315=55 C 355= 
32 C W N 184=107 I C 81 

— -S. 88 — Entry in thikadar’s papers 
regarding area and rent amounts to ex- 
press consent by thikadar and binds the 
zamindar, in the absence of collision Be- 
tween thikadar and tenants. 2 P L J 151= 
1 Pat L W 229=38 I C 706 

— S. 88 — Koad-cess return rejected by 
Collector, receipt by pafewari, and state- 
ment in plaint by previous landlord are 
not admissible in evidence to prove divi- 
sion of holding. 51 I C 996 

roll” mentioned in 
S. 88 is a jamahandi and not jama wasil 
baki. 41 I C 501=22 C W N 693 

— S. 88— Suit by landlord for eject- 
ment of purchasers of an occupancy hold- 
ing — S. 88 does not warrant a decree for 
ejectment on failure of defts. to attorn 
within a fixed time. 47 1 C 575 

— Ss. 88 and 161— Failure to pay 
landlord’s fee does not invalidate a sale 
of the whole of a raiyati holding at fixed 
rate— it does a sale of portion. Title 
acquired by adverse possession against a 
tenant is an incumbrance within S. IGl. 

47 I C 334 

— S. 88— Dakhila by landlord’s agent 
showing division of durputni is binding on 
the landlord 13 I C 449 

— -Ss. 88 and 188— Bent receipt clearly 
showing that the rent was paid in respect 
of a particular sufficient 

acknowledgment to bind the landlord. 
Division not binding the whole body of 
landlords does not come within S. ,88. 

1918 Pat 210=4 Pat L W 316=45 I C 294 

— S, 88— Mere ser>arate realisation of 
rent does not imply sub-division. AIK 
1929 Cal 360=49 C L J 289=Ind Bui (1929) 
,Oal5=|;20 I CI49 

33 — Non-transferable hpld.ng— 
subdivision , of holding, tee. 36 I C 711 
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S. 88— Appellate Court can decide 

whether the facts constitute sub-division 
as whether division is recognized under 
s. 88 is question of law. A i il Uil 
360=49 C L J 289=Ind Rul (1929) Cal 5= 

120 i V 149 

89— If after the transfer of the 
nou-transferable holding plfts. ratified it 
by giving dakhilas as Ijardars and as 
landlords by purchase of the proprietary 
right, and the act of the agent of plain- 
tiife in receiving the rent from the trans- 
feree was not repudiated. Held, that the 
transferee could not be ejected. A ! R 

\m Ca! 520 
90, 91— Court has no power to 
deal with the question as to the standard 
of measurement. 17 0 L J 50=18 I C 621 

— Ss. 90 (j), (3); 91 and 158— Local 
inquiry under s. 158 is not a ‘‘measure- 
ment”. Notwithstanding the determina- 
tion of incidents of tenancy two years 
before the application for measurement, 
such application is maintainable. 19 

I C 906 

— S. 92— Applicability of: s. 92 depends 
on the nature of the contract. Where a 
tenure within specific boundaries was 
intended to be leased the lessor eaiinot 
claim additional rent merely because area 
proved to be larger than what -was mentioned 
in the deed. A I R 1931 Cal 5yi>=5S C 

Ind Eul (1931) Cal 744=133 I C 696. 

— S. 92— Thikadar can be ejected after 
expiry of Ms lease, though he was a 
cultivating raiyat with respect to the lands 
of which he took the thika prior to it. 20 
C W N 800=36 1 C 178. 

— S. 93— Common manager not to be 
appointed a receiver in a suit for partition 
which is neecssary to avoid proceedings 
under. A I E 1925 Cal G8G=52 C 231=86 

I C 610. 

^ — S. 93 — xk dispute to warrant the 
appointment of a common Manager need 
not be one between ail co-owners, nor need 
it be as to the management of all and 
every part of the estate. Cosharer is 
co-owner within S. 93 even if he opens a 
separate^ account. 21 C W N 240=36 I C 448. 

— S. 93— A common manager should 
be appointed on an application of small 
sharers after consideration of the objection 
of the owner of the separate estate 
A I E 1925 Cal 686=52 C 231=86 I C 610. 

— S. 93— Such manager cannot be 
appointed for only a part of estate. 80 I 

654=A I E 1924 C 214=27 C W N 1040. 

—S. 93— Previous appointment does 
mot validate a later one. A I E 1924 Cal 

- ^ Q ^ ^7 x\1040=80 1 C 654. 

Ss. 93, 95 and 98 — If common 
manager resigns, dies or is removed new 
ones can be appointed by Dist Judges 35 
C L J 75=64 i C 819, 


Iss 

mm. TENANCY ACT VIII OF 1885 iOontd) 

— Ss. 93, 94, 95, & 99 — Common mana- • 
ger, appointment of for part of an estate — 
Legality of permanent lease bv manager. 

26 I C '498. - 
99— Appointment of 
ommon manager for part of an estate is 
not valid ( 6 C L J 219 rel ) 25 I C 498. 

'Ss, 93, 95— Non-Compliance with 
the formalities for appointment of common 
manager makes the appointment iliegal. 

26 I C 498. . 

B 93 — A x>6nnaneni lease fgi'anted 
by the common manager without obtaining 
the sanction of the Judge i.s invidid. 2i> 

I C 498. 

Ss. 93, 94, 95— Couvi may appoint 
interim receiver pending the final appoint- 
ment of a common manager. 43 (.'al 98i)= 

20 C W N 1000=3G I C 177. also 34 I C 83. 

— Ss. 93, 100-Api‘)ointinent of receiver 
X)ending application for appointment of 
common manager. 17 C W N 58iri8 

I C 398. 

>S. 93 (G)- “Injury to private rights" 
includes lose of income to the cosharers 
resulting from a disi>ute between themselve.s 
A I E 1925 Cal 686=52 C 231=86 i C 610. 

— 8. 95 — Common managei'-x^ppoini- 
ment of, where under advancing circumstan- 
ces two dilferent common managers should 
have been apurunied is not Ultr.a vire.s of 
the statute. 59 C 961=55 C L J 8=138 I (1 
4=1 E 1932 C 40i=A I E 1932 C 275=A I R 

1932 C 1037. 

S. 95— The prcdcction afforded to a 
receiver in the .shai>e of a requirement as to 
permission has beeji exUuided to conunoiL . 
managers in suits for jeicounts when they 
are to be instituted against ihcm. Such 
permission is not. hf)wever, necessary in ail 
cases. Held that a suit against a coiumoii 
manager on foot of a mortgage bond 
executed by his jirodecessor was mairdai li- 
able without such permission. 59 C 961=55 
C L J 8=138 r. G 4=1 E 1932 C 40i=A I E 
1932 C 275=A L E 1932 C 1937., 
— S. 95, as it was under the Act of 
1885, did not debar the ax;qmintment of a 
common manager in resjjcct of an e.state 
or share of an estate together %vit]i tho 
tenure or tenures subordinate thereto, but 
in making an apxmintment in such a case 
the_ Judge had to call upon the x)arties tf? 
divide themselves into as many groups as 
there were properties held by them in 
common. The amendment of the section 

ia 1928 will make it possible, which it was 
not possible to do before, to apjmint a 
common manager for only those x)ortioa.s 
of the estate or tenure, which are affected 
by the dispute. But even under the law, 
as it stood before the amendment, it was 
possible to appoint a common manager nut- 
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■ only in respect of an estate or of a tenure 
but also in respect of the joint iands of 

' the estate or of its subordinate tenures, 59 
’ C 961=55 C L J 8=138 I C 4=1 E 1932 G 
401=A I E 1932 C 275=A L R 1932 C 1037 
— S. 95 — Zamindari estate — Common 
Hianager of — Mortgage in respect of its 
putui—ExeGiitiou of — Power of-— Common 
: manager has, 59 C 961=55 G L J 8=138 1 
G 4=1 E 1932 C 401=A I E 1932 C 275=A L 

R 1932 C 1037 
— S. ^ 95 — Appointment of common 
manager for iDortion of estate not X3ermi- 
ssibie. 30 C L J 261=53 1 C 672 

— S. 95 — A suit for accounts against 
a common manager does not lie withont 
the sanction of the Court which appointed 
him, and is not maintainable without notice 
under s. 80 of CPC. The position of a 
common manager is analogus to that of a 
receiver under C P V. 24 G W N 138=30 
C L J 279=53 I C 747 

— Ss. 95^ 98, 100 — Suit by common 
manager against ex-common ^ manager for 
papers and accounts is maintainable as such 
u suit is for the purpose of management 
of the estate under s. 98 (3*'. Per G-osh J 
( Geidi J. contra ):— Such a suit shall be, 
brought Vvuth the sanction of the Dist. 

• Judge under r. 4 of the rules framed by 
the High Court in accordance with s, 100 
of B T Act. 53 I C 737=30 C L J 263 
S. 95— Permission to sue common ma- 
jiager, granted to some of the cosharers, 

' enures for the benefit of all. 44 Cal. 800 

=42 I C 461. 

S. 95 — Appcintment of Common Ma- 
nager. 10 C W N 437=7 C L J 109 

S. 95 — Sale — Common manager — T P 
Act S. 82. 50 I C 790=23 C W N 308=29 C 

L J 297 

S. 95— Common Manasfer Probate — 
Will. 16 I C 48=17 C W N 445 

— S. 95 — Receiver Common managr if 
legal. 9 I C 1027=13 C L J 487=15 C W N 672 
— S. 95 — Eeceiver if may be appointed 

■ common manager of property in hand. 

15 C W N 672=13 C L j 487 
— S. 95 (e)— Deposit of rent by Patni- 
dar, effect of B T Act s, 61. 4! Cal 1000 

Ss. 95 & 98 — A common manager app- 
ointed under s. 95 is, like a Eeceiver, offi- 
cer of the court, created by statute. No 
suit will lie against without sanction of 
the court except for acts of misconduct 
iind acts outside his authority under the 
Act. 40 C 150=17 C W N 846=16 I C 193 
— Ss. 95, 98— Comnaon manager can 
defend a suit for posession and it is imma- 
terial whether the heirs of some of the co- 
owners were brought on the record too late 
for a suit against them. 14 C L J 61=16 C 
W N 96=n I C 397 
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— Ss. 95, 97-B. Court of wards Act s. 60 
1 — Ail cosharers are not wards of the court 
under this section so as to them 

from incurring debts or selling their 
interest, or their creditors from selling 
property in execution. 33 OWN 847=Ind Eul 
(1930) Cal 320=123 I C 320= A ! R 1929 C. 790 

— S. 95-Sale of six annas share under a 
mortgage decree. The estate was under a 
common manager. Held, his authority as 
i common manager still existed and, the 
! purchaser has no power to collect rents 
I separately so long as the common manager 
I continued to be the common manager. A I 
; E 1927 Pat 334=8 P L T 611=104 1 C 672. 

— Ss. 95, 98 and 100 — District Judge’s 
sanction is unnecessary for suit against 
common manager. A I E 1925 Cal 334= 

82 I C 327. 

— Ss, 95 (a) and 97 — Manager of -Court 
of Wards can sue. 34 C L J 205=66 I O 287. 

— Ss. 95 (a), 97 — Where estate is 
brought under Court of Wards through 
B T Act Court has same powers as in the 
case of other estates. AIR 1926 Cal 651 
I =34 C L J 205=66 I C 287. 

— S. 95 (a) — Estate to be managed 
includes accretions and reformations. A I 
E 1921 Cal 661=34 C L J 205=66 I C 287. 

— S. 98 — See cases under Ss. 93 and 95, 

— S 98 — Dist. Judge can fix and 
! direct payment of the remuneration of the 
common manager. No question of limitation 
arises in a suit for arrears of remuneration, 

46 I C 686. 

— S. 98 — Suit by common manager 
against former manager for papers and 
Account if maintainable. 30CLJ263. 

— S. 98 (4)— Where the title of a co-- 
owner is disputed the Dist. Judge can 
direct the common manager to retain the 
disputed share of the rent till the title 
disputed is adjudicated ui)on. 17 OWN 

445=16 I C 48. 

— Ss. 98, 100 — ^High Court, having 
made rules under s. 100 B T Act, can 
under s. 15 of Charter Act superintend and 
revise the orders of Dist. Judge under 
I ch. X. ■ . ::.29 rc, 177.: 

— Ss. 98 (3), (7) and 103 — Application 
under s. 103 by common manager is not 
excluded by s. 98 (7). 27 I C 307. 

— S. 98 — District Judge’s sanction is 
necessary for taking proceedings in execu- 
tion against common manager. A I E 1925 
Pat 374=(1925) Put 109=6 P L T 127=86 

I C 787. 

— S 99 — In an application to District 
Judge, for restoration of management to 
CO owners, the common manager cannot be 
a party 24 C W N 927=59 I C 191. 

— S. 99 — Where dispute between co- 
owners has been effectively 'settled-— 
Restoration must be ordered, A I E 1925 
. Cai 1168=44 C X. J 569=87 I C 815. 
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BENGAL TENANCY ACT Ylll OF 1885 {Conkh) I 

-Ss, 100, 120-Declaratoy suit to rectify ^ 
wrong entry in Kecord of rights-Linu- * 
tatiou, 6 years from the challenge of tie < 
right. ■ 2 Pat L J 493=41 1 C II 

— S. 101-— Local area includes the 
whole District. B T Act ss, 30, 101 and 111 

21 C L J 489 

— S. 101, 102, 103— Local custom can* 
not be recorded under s. 101, If so recor- 
ded, there can be no i^resumption under 
s. 103 as to its correctness. 57 I C 126 
— Ch, X— (ss. 101—115 (A)— Situation , 
of land in Municipal area is not sufficient 
to make Chap X inapplicable. A I E 1927 
Gal 126=98 I C 137 
— Ch. X— Chap. X is not limited to 
suits between landlord and tenant only. 

A I E 1926 Cal 862=30 C W N 689 

=96 I C 959 

— Ch X — Entry in Eecord ot Eights as 
to amount of rent is corroborative evidence 
in suit for recovery of rent. A I E 1925 
Cal 404=78 I C 169 
— Ss. 101 <& ill— Entertaining within 
s. Ill means considering and it applies to 
suits before as well as after declaration 
under s. 101 is made. A I E 1925 Cal 1211 

=88 I C 670 

— Ss. 101, (2) (d), 104, sub-s. (2), 107- 
By a contract made previously to the 
record of rights, the rent was agreed upon 
The Eeveime Officer fixed the fair rent in 
preparing the record- of-rights: Held, that, 
under s. 104 the record-of rights prevailed. 

^ 9 Ind Cas 360 
— S. 101 cl 2 (a)— The “ large portion 
of landlords ” in s. 101 cl 2 is not the nu- 
mericial proportion but the proportion in i 
interest. 40 C 123 at 133=18 I C 939=17 C 

W N U51 

— S. 101 cl. 2 & 3— The discretion rests 
with the Local Government to determine 
whether the application was in due form 
under s, 101 cl (2) and after the local 
government has decided the point and issu- 
ed notification the jurisdiction of the Civil 
Court to interfere with the order is barred 
by cl, 3 of s. 101-. 40 C 123 at 137=18 I C 
939=17 C W N Ihol 
--Ss, 101 (2) (D), 104 4^ 192-Under 
B T Act as it stood in 1898 Collector 
could settle fair and equitable rent of his 
own accord. Nowabad land forms part of 
Govt, estate and rents due to Govt, from 
such estate is Land Eevenue within ss. 101 
and 104, 24 I c 820 

— S. 101 (2)— Entry in Eecord of 
Eight that under tenure is not. binding-L 
and E sales Act s. 12 (3). 24 I C 253=20 

CLJ.40 

— -S, 102— Contract to sub-let at a rate 
liigher than that fixed by settlement cannot 
he enforced A I E 1928 Cal 763=49 CL J 
05=a:i C W H -362=11^1 Eul (1929) Cal 556 

=1171 C 604 


BENGAL TENANCY ACT Vlll OP 1885* (Cmikh) 
— S. 102— The presumptioii iinder^ s. 
50 does not arise by rea-jon of an entry 
of a person as a settled Kyot in Eecord ot 
Eights under s. 102 (b). A 1 E 

v9 C W N 209=40 C L J 148-84 I C 989 
— S 102 (b)— S. 102 (b) is wide enougii 
to cover'an entry of acquisition of oecu- 
puicy right by custom by under- raiyat and 
such entries must be presumed correct. 
decree under s. i>6 does not rebut such pie- 


sumption. (571 U ’’ "u 

followed, 40 C43, 33 C W Is IIU.- . oUuwed) 

54 C I. J ()8=Ind .RnUiy-l) Cal 

■ I ■ ■ 

— Ss, 10-2 (b), 5(J— The operation of h. 

51 is not barred t>y rouson of the additioii 
of the word ‘ koiini” to “sottleci nuyat 
the entrv not, beinj; on that score baa. 

i air iy27 Gal 54G=101 1 C I., 

— S Klil (li)— Betlleiiient Officer is 
bound to record grounds of remission of 
rent. , ^ 

— S. 102 (c)— Revenue Officer is to 
determine existing reiit 
fair rent. A I E 1925 

5L=87 I C iui4 

— Ss. 102 (dd), 106— In a .suit under 
S. 106 between two neighbouring propri- 
etors, coming within s, 102 (dd), the 
question that can be gone is which ot 
them was in possession at the ante ot the 
final publication of the Eecord. 43 1C 781 

— Bs. 102, 104 H, 158— Suit under 
s. 104 H does not lie on the ground that 
onliancement of ^should not have 

been made. 23 C ^ ^ ob3=3l I C 144 
102— Eevenue Court can. on an 
application for settlement of fair rent, g<j 
! into questions as to liability- of the 
to pay rent and relationship betw'een 

52 I h 4116 ■ 

-S. 102(h)-CL (h), S. 102 is sufii- 
ciently wide to empower a settkinent otheer 
to record the incidents of an under»raivati. 
by which the under-raiyat is said to havti 
acquired the right of occupancy by custom. 

Ordinarily an under-raiyat tauaiot 
acquire a right of occupancy under the 
statute and this is certainly a special condi-* 
tion and incident of the tenancy^ of aii 
under-raiyat if he acquired the right oi 
occupancy by custom. This_ docs not cuai-e 
to be a special condition or incident or the 
tenancy merely because this question has 
to be established by evidence of a general 
; character. With regard to the partaouiar 
tenancy it is a spaciai condition aithpugh 
the evidence by which the special incident 
is established may be of a w’ide and gmiend 

character, 54 C L J 68= A I E ^ C b 
cnaracrei, (7)=I33 I C 689 

— S. 102 (h)— An entry in the Record 
of Eights of trees as exclusive property 
of tenants is in entry of a special incident 
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of tenancy, authorised by s. 102 (h). The 
presumption of correctness is applicable to 
the entry. A I E 1931 Pat 209=10 Pat 311= 
12 P L T 150 at p 154=Ind Eul (1931) Pat 

289=132 I C 865 
— Bs, 102 (h), 103— An entry in the 
Eecord of Eights of the tenant’s" exclusive 
right to trees (kul haq raiyat) comes within 
s. 102 (h) and must be presumed to be 
correct under s. 103. A I E 1931 Pat 209 
=10 Pat 311=12 P L T 150=Tnd Eul (1931) 
Pat 289=132 I C 865 
— S. 103— Eecord of Eights — Entry in 
— Presumption arising from — Consideration 
of — Court’s duty. Bee under this Act— S. 5 
(5). * 55 C L J 569 

— S. 103 — Eecord of Eights — Under- 
raiyat— Acquisition Jby, of right of occu- 
pancy by custom — Entry as to— Presump- 
tion from — Eebuttal of -Decree inter partes 
under B. 66 of Act for ejectment of uiider- 
raiyat on his failure to pay rent decree 
within a certain time when is not. Bee 
under this Act— S. 66. 64 C L J 68=133 

I C 689=A I R 1932 C 6 
— S. 103— Where a Eecord of Eight 
contains an entry that the defendant, an 
under-raiyat, has a right of occupancy onus 
is on plaintif! to prove the contrary. 53 C 
L J 616=Ind Eul (1931) Cal 668=133 ! C 220 
— S. 103 — Entry in Eecord of Eights 
that tenant is exclusively entitled to the 
trees (kul haq raiyat) falls within s. 102 
(h) and must be presumed to be correct. 
A I E 1931 Pat 209=10 Pat 311=12 P L T 
150=Ind Eul (1931) Pat 289=132 I C 865 

— Ss. 103, 116 — Where land .was 
recorded as raiyati or as in the possession 
of tenants or no evidence is available as to 
how it was recorded it cannot be presumed 
to be zeraiiA I E 1931 P C 231=8 0 W 
IN' 973=Iud Eul ( 1931 ) P C 257=61 M L J 
415=34 LW 439=35 C W N 1217=133 I C 

721 P C 

— S. 103 — Dispute as to boundaries of 
iieiglibouring estates cannot be determined 
by an Executive Officer. A I E 1925 Cal 
1253=86 I C 767 
— S. 103-A— ’Entry as to area— An 
entry as to area in the Eecord-of-Eights 
must be x>resumed to be correct until it is 
proved incorrect. A I E 1931 P C 221=Ind 
Bui (1931) P C 270=54 C L J 280=35 C W 
N 921=133 I C 734 P C 
— B. 103-B— Entry in Eecord of 
Eights of land within ambit of zamindari 
as debottar land—Zamindar impeaching 
correctness of— Onus of proof in case of, is 
on him. H Pat 70! 

— S. 103-B— The value of the pre* 
sumption which arises under s. 103-B, as 
to the correctness of the entry in the 
re visional survey khatian is not lessened 
merely by the fact that the plaintiffs not 

41. ii.(l) n/W 
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knowing what the entry meant proceeded 
to attack it on the ground that it had' 
wrongly omitted to describe them as posse-* 
ssing occupancy rights. It would be 
unreasonable to presume that the survey 
authorities did not knowr the la-w or the 
provisions of s. 183 and had recorded 
persons as having occupancy right even, 
though no custom had been imoved before 
them, A I R 1931 Pat 36L 

— B. 103-B-Eecord-of-Eights — w^hether' 
conclusive evidence as to nature of the- 
lands— debuttar property. ALE 1933 F 
65=11 P 701=141 I C*157=A ! R 1933 P 6,. 

— B. 103-B — The presumption under' 
s. 103-B is rebuttable, Ind E 1930 Pat 510- 
=123 I C 390=A 1 R !930 Pat 568. 

— S. 103— The presumption cannot be 
rebutted by entry in quinquennial register- 
—Nor by Eoad cess returns under Begula- 
tion 48 of 1793. 75 I C 201= A I E 1923 C 
611=27 C W N 548. 

— S. 103 — The mere fact of conflicting 
entries does not rebut presumption as to- 
the last entry. A I E 1929 Pat 460=10 F 
L T 569=Ind Eul (1929) Pat 508=1 18 1 C 3!6.. 

—So also the fact that both parties- 
object does not affect the presumption, 

1001 C 701=1927 P 164= 8PLT 121=6 Pat 342; 

— B. 103 — Entry in Eecord-of-Eights 
as to occupancy rights of a tenant creates- 
a presumption in favour of the tenant.. 
Onus is on the landlord to establish contrary. 

34 ! C 506. 

— S. 103-A — No presumption arises 
from Khasra papers under this section. 

A I E 1923 Cal 194=67 I C 871.. 

— B 103— It is until the Eecord-of- 
Eights is finally published that presump- 
tion (rebuttable) of correctness arises. 

34 I C 857. 

— S. 103 — Entry in Eecord-of-Eighis 
presumed to be correct until contrary is 
proved. 35 I C 424. 

— S. 103 — The presumption refers 
only as to the entry and not the whole 
Eecord of Eights. A I E 1929 Cal 606=49 
C L J 540=Ind'Eul (1930) Cal 116=121 I C 404. 

— So also no presumption as to the- 
entry of tenant's right to trees being 
correct. 89 I C 1020= A I R !926 Pat 68\ 

— S. 103-B — Proceedings before Eeve- 
nue authorities can be referred to as 
evidence of rebuttal of the presumption, 
under this section. A I E 1929 Cal 255=33- 
C W N 196=Ind Eul (1929) 523=117 I C 539.. 

— So also any external evidence can 
be admitted. 87 I C 1014=A I E 1925 C’ 
799=29 C W N 517. 

— S. 103— A Eecord-of-Bi;g:hts is^ 
evidence not only between landlord and 
tenant, but in all cases where , the subject 
matter of the entry is in dispute. 35 ! C 424. 
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—Ss. 103 and 105— -Difference between 
103 and s. 105 is that former contem- 
:pl.ates a record of existing facts, while the 
latter an alteration of existing facts. In a 
proceeding under s. 105 mere challenging 
‘of an entry, by landlord, in the Record-pf 
-Eights, does not take the pi’oceeding 
raway from s. 105. 21 C L J 305=28 I C 508. 

— S 103 — The facts stated in the 
entry of record of rights may be presumed 
to be correct to some extent. A I E 1928 
Pat 36=8 P L T 817=104 I C 514. 

—See to the same effect:— 61 I C 420, 

—So also:— A I E 1929 Pat 748=123 
I 0 386=lnd Rul 1930 Pat 306. 

— Ss. 103- A & B— The presumption 
mentioned in s. 103 B is to be made only 
.after the Eecord of rights is finally publish- 
ed. However the order under s. 103-A 
directing the name of a particular person 
to be entered is good evidence as to 
possession of such person. A I E 1928 
Cal 298=47 C L J 347=109 I C 241. 

— See also; — Order by the Assistant 
■settlement officer no presumption attaches 
■under s. 103 A. 78 I C 605= A I E 1924 
Pat 443=1924 P H C C 1=3 Pat 120 

— S. 103— Proof of contrary user 
..rebuts presumption as to correctness of 
.‘entry under this section. A I E 1925 Cal 
635=29 C W N 333=86 I C 835. 

— Ss. 103 and 105— In an application 
•under s. 105, noii-joincler by one or some 
of the eosharer does not dissolve the 
.xelatioiisliip of joint landlords, 21 C L J 

305=28 I C 508. 

— S. 103— Common Manager, powers 
H)f— Application under s. 103, whether 
.excluded. 27 I C 307. 

— S. 103 — Tr. of Property Act (IV of 
1882) S. 43— Transfer by person having no 
.title— Subsequent acquisition of title effect 
-of— Municipality land situated within 
whether within scope of Act— Eecord of 
Eights, publication of— Certificate of 
Eeveime officer, effect of. 50 I C 778. 

— Ss, 103, 102 — The customary rights 

possession of occupancy rights of an 
’■under raiyat must be recorded as an 
’incident of tenancy under s. 102 and pre- 
-sumption under s. 103-B does apply to 
.such an entry. A I E 1927 Pat 376= 

103 I C 47f, 

— S. 103— Eesjudicata— Suit, for 

;possession on one cause of action dismissed 
“Suit, subsequent, for different property 
or different causes of action, whether 
•barred-possession, suit for— Eight of third 
lierson, defendent whether can plead. 

43 I C 395. 

—S. 103— Eecord of Eights, entry in- 
presumption— Entry not proved to be 
wrong effect of— Burden of proof— Eject- 
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ment, suit for— -Occupancy rai3''at. 50 I C 319. 

— S. I03’—Chota Nagpur Tenancy Act 
(B C VI of 1908)s. 11 — Suit to recovcr^rcnt- 
Bent not recoverable for period x>ri(>r to 
registration in office of huKlioriL 27 I C 605. 

— S. 103 — Eecord of Kiglits, entry in — 
Presumption — Entry not in-ovcid to be 
wrong, effect of — Burden of Proof — Eject- 
ment^ suit for-Occupancy raiyat. 50 I C 319. 

— S. 103 (A) — Entries in a drsift record 
of rights arc not admissiide i,n evidiaice in 
rent suits. 18 C W N 896=27 I C 229, 

— S. 103 (A), (B)— Draft record of 
rights is not admissilde in cviderice. If 
admitted, the appellate court should 
remand the case. I F L T 224. 

— Ss. 103, 104 — A tenant can ]jlead 
that the rent should be suspended as lie 
w'as dispossessd froju aporiioi-i of the laud. 
80 I 0 1034= A I R 1024 0 341=27 C W N 982. 

— Ss. 103-A, 105, 108-;™ Despite final 
publication of Record or Rights and the 
settlement of rent being up-heUl by special 
Judge, s. 108 empowers a Settlenient Dfiicer 
to correct the Record on a lioniitide mistake. 

17 C W N 625=16 CL J 339=17 I C 279. 

— Ss. 103 A, 105, 109“S. 103 does rmt 
preclude inquiry as to correctness of entry, 
it only precludes the Court from going 
into the question whether the procedure 
under the chajffer has been followed. 11) 

C VV X 35=27 I C 446. 

— Ss, 103-A and lOG — Entry in record 
of rights is presumed to be correct, ijnm 
is on plaintiff to prove tirat the entry is 
incorrect, if he so alleges. 1 Fat L T 221 = 
1920 Fat 177=56 I C 417. 

^ — S. 103 B , Ss. 50 (2)-Where there is 
a conflict between these two sections the 
former shall' prevail. 2 P L T 642=68 

i C 433. 

— S. 103-B— applies to some extent to 
aon-agriculturai land also. A I R 1024 Cal 
667=28 C W X 516=80 I C 805 

— S. 103-B— Reduction of rent in 
case of inundation recorded presuinped ii>. 
be correct. A I R 1925 Cal 564=78 I C 836. 

— B. 103 B— A fard rewaj bhaoii is. 
admissible in evidence under B/35 of Evd. 
Act but no presumxffion as to correctness, 
attaches to it under S. 103 B T Act as it 
does appear to be published under cb. X 
2 Pat L J 187=1 Pat L W 238=38 I C m.: 

— S. 103. B— It is open to a court to- 
consider the history of the proceedingfi 
whieh have resulted in tlie particular entry 
in question. 37 I C 353* 

— S. 103 B— An entry to the effect 
that rent assessable but not paid cannot be 
held to incorrect by the niege fact that 
period of tenants’ possession is indefinite^ 
even when no rent has been paid. AIR 
1927 Cal 1=31 OWN 32=99 I C 189- 
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— S. 103 B-The burden of Proving that 
the land is rent free is on the claimant in 
resumption Proceedings by proving a contract 
to that effect or a grant recognised by 
Government. AIR 1922 P C 272=:( 1923 ) 
M W N 361=27 C W N 925=45 M L J 460 
=3 P L T 605=36 C L J 499=32 M L T 1=71 
I C 984=49 I A 399=2 Pat 18. 

— S. 103 B — Presumption applies to a 
suit instituted before the publication of 
the record of rights in which the entry is 
contained, 19 C L J 348=17 C W N 1159= 

20 I C 171. 

— S., 103 B-The fact that entry is 
contrary to the principles of general law, 
does not rebut the Presumption of correct- 
ness. AIR 1922 Pat 497=1 Pat 368=3 P L 
T 818=64 I C 866. 

— S. 103 B — Rebuttal of presumption 
is a question of fact and the Appellate 
Court cannot interfere with the finding. 

45 I C 65=22 C W N 449. 

S. 103 B (3)— Until it is rebutted 
the Record of Reghts is to be presumed 
SIS Correct. AIR 1921 Cal 577=34 C L J 

133=67 I C 170. 

— But no such presumption arises ' 
wdiere the entry refers to land to which B 
T Act does not apply and as to which 
revenue officer ’could not hold enquiry. 65 
1 C 4=A I R 1921 G 236=34 C L J 504= 

26 C W N 483. 

— S. 103-B — Coux’t’s finding on one- 
sided evidence is not legal. 63 I C 194. (Pat) 

— S. 103 B-Where land is recorded as 
oecupancy holding the burden to prove 
ihat it is malik zez’ait is on zamindar 
‘AIR 1926 Pat 485=5 Pat 393=7 P L .T 

784=96 I C 937. 

— See to the same etfcet; — 71 I C 
1022=11 P L T 444=1923 Pat ( A I R ) 340. 

— S. 103 B — Evidence of a date prior 
to that of the publication of the Record 
is admissible to rebut presumption as to 
correctness of entry. 56 1 C 40. 

— Ss. 103-B (3), 106 — In a record-of 
rights, mal lands may be recorded as malik 
in the sense that lands which are part of 
the reveune-paying lands of^ an estate are 
lield rent free. Where a suit is instituted 
under s. 106 the plaintiff has not only to 
start a prima facie case, but to prove by 
-evidence that the entries in the fecord- 
of • rights are incorrect. When a fixed period 
is given to do a certain act, and the person 
looiind to perform it is, from no act of his 
own but from some act or order of the 
Court prevented from carrying it out he 
gets the advantage of the next open dav. 

9 Ind Cas 181. 

— S. 103 (b) (3)— Evidence of facts 
jsubsequent to the publication of record of 
rights may he admissible to rebut presump. 
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tion as to correctness of entry. 22 C L J 

140=30 I C 937,. 

— Ss. 103 (B) (5), 104 (J)-~Presump- 
tion under s. 104 (j) refers only to the 
rate and the amount payable. Mere pay- 
ment of rent at certain rate by father does- 
not raise presumption of son being: 
alse tenant. 

Entry as under-raiyats in the sefctiment 
record raises presumption of relationship 
of landlord and tenant, which may be 
rebutted. 23 I C 244. 

—Ss. 103 (B), 105, 107— In proceedings 
under s. 105, tenant cannot question the 
coiTectness of entries in the record of 
rights and the decision of the Revenue- 
officer, though he may do so by a suit 
under s. 106 or one for declaration. 

Presumption under s. 103 does not 
become conclusive merely because the- 
defendant omits to rebut it. 19 OWN 

- . ■::638=23AC^^^^ 

— Ss. 103-B, 105. 106, 108— No suit 
lies for the alteration or correction of 
entries made in the I’ecord-of rights 
published under Ch. X. Persons aggrieved, 
by the entries should have recoui’se to the 
special remedy provided in that chapter. 

12 G W N 1032=8 C L J 322=35 C 1013. 

— Ss. 103 B, 161, 167— Where certain- 
lands in a putni were recorded rent-free,, 
and there being no evidence rebutting it 
the deft’s interest could be deemed to be- 
an encumbrance so as to entitle the plffi, 
to elect deft, unless it was shown that* 
the zamindar was in possession of those 
lands at the time when the putni was 
created. 23 C W N 182=47 1 C 765. 

— S. 103 B (3) — Party can prove an 
entry in the record-of -rights to be incorrect 
by showing that it was based upon mate- 
rials not admissible in evidence. 27 C L J 

107=41 I C 804- 

— Ss. 103 B, 104, 104 J, 105, 112, 113— 
Enhancement of rent — s, 113, scope and 
operation of. 

The provision of s, 113 are not appli- 
cable to a mere entry of an existing rent 
in the Record of Rights. 21 C W N 546 

=34 I C 32: 

— Ss. 103 B, 148 B (1), 153-Second: 
Appeal — Decision of amount of Rent 
annually payable — Rent suit below Bs. 100 
—Decree according to defendant’s admis- 
sion of Rent— Presumption — Publication 
of Record of rights — Admission of plaint 
in rent suit without statement of rental of 
tenancy according to Record of Rights — 
Duty of Court to require Collector to* 
supply copy of statement, 23 I C 416-^ 

— S. 103 B--Bengal Cess Act (IX B-C 
of 1880) s. 41 (3) — Cess assessment of' 
method of— Fard rewaj bhaoli, admissibility 
of, in evidence Act (1 of 1872), s 35. 1 Pat 
L W 677=39 I C 505= 
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—Ss. 103 B, 104 H—Eai^fats— ‘Tenure I 
-holders” — Test for deterodiiig, whether ; 
u person is “raiyat” or tenure holder— ! 
Eecord of Eights, entry in— Presumption | 
.as to correctness of entry, rebuttal of — ‘ 
Burden of proof. 46 Cal 90=51 I C 226 (P C). 

— Ss. 103 B, 147 B, 74-E6Gord of 
Eights, presumption as to correctness of 
•entries in— Katipari, whether legal charge — 
Illegal cess. 37 I C 813 

— Ss. 103 & 5 (5)— Area exceeding 
hundred Bighas— Tenure-holder— Presump- 
tion— Attendant circumstances. Entry in 
Eecord of Eights as raiyat— Presumption. 

22 OWN 674 (P C)=45 Cal 804 
— S. 103 (b) Lim. Act 1908 Art. 130— 
;Suit to assess rent on land entered in 
record of rights. Presumption as to 
correctness — Onus. 22 C W N 685 

— Ss. 103-B, 111-A— Presumption 

utider— Eyot, status of conditions^ of— 
•Occupancy right, acquisiiioti of — Limitation. 

19 C W N 1017=30 I C 255. 
— S. 103— Eecord of Eights Boundary 
Fence. 2 Pat L W 27=40 I C 987. . 

— S. 103 (b)— Eecord of Eights— Suit : 
for correction or alteration of— Maintain- : 
-ability. 13 C W N 111=9 0 L J 83= : 

I ind Cas 689 

— S. 103— Accretion to permanently i 
■settled estate— Government Notification ; 
vunder S. 3. When ultra vires. — In correct- 
ness of decision of Revenue Courts, 
whether can be questioned by Civil Court 
—Bengal Regulation IX of 1825. 50 

i C 94 

— Bs. 103 and lOG— Limitation Act 
.Art 120— Entry in record of rights— suit to 
■ declare it incorrect. 23 C W N 883-53 

! C 968 


— S. 104— Settlement of I’cnt by Ilev. 
Officer can only be altered by a suit under 
S.T04 H. ( 17 C W N 153 appi ) There- 
fore, additional rent for excess cannot be 
recovered by a suit until the rent settled, 
were first altered by a suit under S. 104 H. 

■ 181 C 341 

— Ss. 104 and 30 (6) — A suit is nol' 
barred after the decision of a Settlement 
Officer wherein he had not dealt wdth 
question about undivided j>ortion of land 
for recovery of rent with claim for un- 
liaucciueiit under s. 30 (b). A I 11 1930 
Cal 238=33 C W N U5i;=Ind Eul (1930> 
Cal 670=126 I C 132:' 

— Ss. 104, 100 J and 192 — Tenants are 
bound to pay the rent .fixed by Eo venue 
authorities for accretion lands newly 

created if no proceedings are taken to 
get the order reversed. 60 I C 391 

— S. 104 — Applicability of, to a lease 
created before the Act — Coristructiofi of 
lease, Tenure holder or labourer. 21 

C W N 505 

— S. 104 (1) — Lease for reclamation, 
whether constitutes raiyati lease— Tenant 
status of, materials for determination of— 
korfa, meaning of ‘Raiyat’ — meaning of 
— interpretation of s. 5 (1) tvhether in- 
troduced change in land — Parties. ])roper, 
in suit for declaration of pii.iiitiff’s 
.status as tenant. 39 I C 409 

— ^S. 104 — Entry in Record of Eights 
is conclusive. A I E 1922 Cai 101 =3o C 
L d 304=67 I C 375 
— S.^ 104 (2) — Settlement Officer cati 
review his decision on the ground that it 
was erroneous. 


Chapter X Part II— Suit for rent — j 
•amount settled by Revenue Officer — ! 
Tenant if can dispute. 51 1 C 981 i 

— S. 104— See cases under Ss. 5, S. 
:22, Sub-S 1; 52; 101; 102 and 103. i 

— S, 104— A suit under S. 104 E I 
without notice under S. 80 of C P C is ' 
not maintainable. 18 C L J 566=22 I C 36 
— Ss. 104 and 106 — Settlement Officer’s 
■ilecisiou embodied in record of rights does 
Miot operate as res judicata in a Civil 
•Court. 20 C W N 275=22 C L J 155=30 I C i 

953=43 Cal 547 | 
— S. 104 — A Settlement Officer can i 
: award fair rent based on tenant’s status 
who holds over. AIR 1927 Cal 413=100 

1C 466 

— S. 104— No presumption arises as 
to the entries in Record of Eights made 
by a Settlement Officer having no juris- 
diction to do it. AIR 1922 Cal 274=36 
C L J'd24=70 I,.C -822 
^ 104— Suit under — Extension , of 

.period uiider S. 15 Limitation Act. 27 

Cl J 374 


Where alteration of record is made 
on joint application by laiidlord and 
tenant, the tenant cannot afterwards con- 
tend that the order was made withoiiii 
jurisdiction. 30 C L J 1=53 i C 39 

— S. 104 A to J — The Eecord of Eights 
become final if no suit under s. 104 (h) is 
instituted. 38 1 C 341 

—a 104 (c) (f) and (h)— Civil P. il 
{ Act V of 1908) S. 80‘~^Suit against Secre- 
tary of State — Notice — Suit under sectioji 
104H.— Objection under section 104 R 
whether constitutes notice of cause of 
action. 22 I C 36 

— S. 104 (E)-Eevenue Officer’s order, if 
a judicial order. 3 C L J 133=15 C W N 896 
— S. 104 G — Where a record of rights, 
was finally published before Act III of 
1898 came into force, no proceedings could 
be taken under S. 104 G for the alteration 
.of 'Such record. 29 C L J 237=51 I C I2L 
— S. 104 H (4) — Tenant a necessary 
party in proceedings under, 16 C L J 38A 

= 11 I C 919. 
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— S. 104—H — Tenants co-sliarers—Suit 
by, for correction of entry in Becord of 
Bights — Dismissal of — Appeal against — 
Death of some of them pending and abate- 
ment of appeal as regards them — Entire 
appeal does not abate by reason of. 58 

C U4I 

— Ss. 104 H, 111 A — Even if a claim 
is barred under s. 104 (H) it is not barred 
under s. Ill A. 65 I C 669. 

---S. 104 H, E, J— Entry in Becord of 
rights settling rent is conciusive, unless 
rjtered by a suit under S. 104. Suit for 
enhancement of: rent not maintainable, 
until the entrv is altered by a suit. S. 113 
does not apply. 17 C W N 153=15 I C 327 
Sec. 104 (H) — Becord of rights is 
final as to rent. 60 I C 501 

— S. 104— H The only r^elief which a 
plff. in a suit under S. 104 H can claim 
' is the alteration of an entry of the rent settled 
■ t,v the insertion of an entry as to amount 
of rent to be settled. Such a suit should 
have as defendant only the person benefited 
by the rent-entry or by the omission to 
to make a rent-entry, as the case may be. 

17 C W N 835=16 C L J 385=17 I C 921. 
— S. 104 H (2)— Bent settled by Be* 
cord of Bights cannot be altered six months 
; after its publication. 67 I C 375=A I B 
1922 C 101=35 C L J 304=49 C 1026 
— S. 104 (H) 4 — Where fair rent is 
not settled a suit for its settlement will 
lie under s. 104 H (3) els. (d) & (e). A 
I B 1921 Cal. 429=26 C W N 100=63 I C 892 
■ — S. 104 H (4) — In settling fair rent 
under S. 104 H (4) what the Court has to 
consider is the rent of other holdings of 
the same class comprised in the same settle- 
ment rent roll. ' 54 I C 718 

— S 104 H — In a suit under s. 104 H 
it is not sufficient to hold an entry erro- 
neous. Court must determine the exact 
conditions and incidents of the tenancy 
and also rent. 46 Cal 160=27 0 L J 334 

=45 I C 43 

— S. 104 (H) — In order to come under 
this section a person must be agsrieved of 
an entry of rent A I B 1924 Cal 464=40 
C L J 235=70 I C 207 
— S. 104 H — The two months of 
notice under s. 80 of CPC cannot be 
excluded in reckoning the limitation for a 
suit under S. 104 H. 46 I C 899 

— Ss. 104 H. Ill (a) — Arrears after 
ro-settlement or new coniract is a new 
cause of action. 

Court cannot go behind the record 
of rights to ascertain what, in fact, is 
the true nature of the tenancy. 29 I C 437 

— S. 104 H, 111 A-Where reliefs 
’ claimed are outside s. 104 H but within s. 

Ill A, the limitation applicable is that 
: provided in art. 20 of the Lmt. Act 45 Cal 

.645=47 I C 820 
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— S. 104 H — Statements in record of 
rights as to rent are not admissible in 
evidence to rebut correctness of entry- 
under s. 104 A and J. 23.C W N 860 

— S. 104 H — Scope — Tenant whether 
tenure holder or ryot— Test to determine 
—Suit for declaration of occupancy right 
after final publication of record of riohts— 
Limitation. 3 C L J 133=15 C W N 896. 

— S. 104 (h) — Notice to Secretary of 
of State — Limitation 22 C W N 802=47 

I C 562 

— S. 104 (H) — Status of tenank ujate- 
rials for determination of — Lease by prapi- 
giri patta. Whether creates tenure Pra'ja- 
‘Bhagehasis,’ meaning of«Lease created be- 
fore Act, whether governed by Act— Suit to 
vary rent — Construction of documents. 39 

I C 934 

— S. 104 J — Entry being without 
jurisdiction, there is no imesumption. A I 
B 1922 Cal 274=36 C L J 124=70 f C 822 
— S. 104 J — ^Nature of presumption 
regarding entry of area in Becord of 
Eights pointed out, A I B 1924 Cal 341 
=27 C W N 982=80 ! C 1034 
— Ss 104 J & 103 B — A tenant can 
prove the area in defence to suit for 
ejectment. Under S. 103 B entry as to area 
in Becord of Bights is presumed to be 
correct but is not conclusive under s, 104 
J. A I B 1927 Cal. 214=98 I C 498 

— Ss. 104 J and 111 A — Entry as 
regards tenant is presumed to be correct 
but entry as to rent is conclusive. A I B 
1928 Cal. 808=33 C W N 385=55 C 1355=lnd 
Bui (1929) Cal 301=U5 I C 45 
— S. 104 d — The words “ shall be 
deemed to have been correctly settled 
create an irrebuttable presumption as to 
the correctness of the rent settled. 46 

I C 287 

See also 23 C W N 516'- 
— S. 105 — Applies not only wffien no 
rent has been fixed but also when the 
rent has been fixed by agreement of 
parlies. 16 C T. J 328=17 I C 266=17 

C W N 774 

— S. 105— Application under S. 105 is' 
valid even though there is a fiaw in the 
signature or one of the proprietors is not 
mentioned therein. It is doubtful whether 
proceedings under the section a.re vsuits. 
79 I C 5=3 Pat 67=(1924) Pat 104=A I K 

1923 Pat 273. 

— S. 105— Enhancement of rent- Appel- 
late Court cannot very decree allowing 
additional rent for additional area vhere 
no appeal or cross* object ion has been pre- 
ferred, A I B 1931 Cal 565=35 C W N 212 
=Ind Bui (1931) Cal 689=133 f C 551 
— S. 1C5— Enhancement of rent—. 
A^ppellate Court— Can order re-trial where 
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the lower Courts have proceeded ou the 
wrong basis that certain tenancies ^ were 
not entire holdings but ordy ujidivided 
shares, AIR 1931 Cal 565=35 C W N 212= 
Ind Rul (1931) Cal 689=133 I C 551 
— S. 105-— ISnhaiicement of rent— Bent 
of undivided share of holding cannot be 
enhanced. \M C W N 991, explained] A I 
B 1931 Cal 565=35 C W N 2i2=Ind Rul 
(1931) Cal 689=133 1 C 561 
— Ss. 105, 105 A—Order under—sce 

B T Act, s. 108 

■—8. 105—S 105 applies to a lease of 
tank for agriculture A I B 1926 Cal 239 

=S8IC534 

— S. 105 — Suit, after the dismissal of s 
application for more rent for additional 
area for non-prosecution, may be treated 
as a suit for rent at original rate and 
not as a suit for additional rent. 91 1 C 178 
— S. 105--S. 29 of the Act is not 
applicable to proceeding under s. 105. A I 
B 1926 Cal 353=89 I C 951. 
— S. 105~-A zemindar cannot enhance 
rent after the grant of patta fixitig perpe- 
tual rent, which is implied in ‘mokarari’ 
but not in forbearance. 77 I C 1015=38 0 
L J 372=A I R 1924 Cal 513. 


BENGAL TENANCY ACT VIII OF 1885 (Conkl) 

the Assistant Settlement cannot 

enhamje rent ou the basis of s. 30 (b). A I 
■B1931 Cal 303= 58 G 159=34 G W K 991= 

131 I C 557. . 

— Ss. 105. 105-A—Once rent is fixed, . 
no application to vary it is allowed. A I 
B 1922 Cal 461=27 C \V i\ 328=36 C L J 

196=70 I C 273. . 

— S. 105 — Application for assessment • 
of fair and equittible rent—Finding of 
status not applied agaiovst before special 
Judge — Held, the fpnjsliou of .status <iannot 
be raised in .second appeal, atid no secoml 
appeal lay again.st the assessment. 1917 Pat 

261=41 I C 499. 

— S. 105— Whett omx' rent i.s settled 
by consent under s. 105, court cannot 
legally decide another rate afterwards. 

65 I C 474=(1922) Pat 6H=3 P B T 130=6 ]»■ 
L J 5H8=A I R 1923 Fat m. 

— B. 105— A decision under this section 
is binding on ti purchaser at romt sale even 
if it is after the sale. A C B 1923 C 438 

■■=83.'i C'555.. 

— Bs. Hj5 and 105 A — Beeond appeal 
against special jiulge’s decision on a ques- 
tion of principle iie.s to High Court. 85 I 
C 693=A I R 1925 Cal 656=29 C W N 353. 


— S. 105 — Court after having decided 
under s. 105, can try question as to non- 
service of notice in rent suit in the case of 
fraud only. 92 I C 714=A I R 1926 Cal 582. j 
— S 105 — Decree of Revenue Court I 
has the force of Civil Court decree. A I | 
R 1924 Cal 907=40 C L J 34=82 I C 395. j 
— S. 105 — A previous finding on rent j 
rebuts presumption as to entry in Record 1 
of Rights and is conclusive. " A I B 1923 i 
Cal 282=68 I C 298. j 
— S. 105— Even if an application is 
made by the landlord under s. 105, the 
rate of rent is not final if tenants agree to 
pay a higher rent. Unless there is an 
application to correct an entry under s, lOG, 
Revenue Court cannot correct it. 108 I C 
255= A I R 1928 Cal 399. 
— S- 105— The rent that the landlord 
is to receive under the contract with the 
tenant, is the existing rent. 115 I C 525= 
AIR 1929 Cal 47=Iiid Bui (1929) Cal, 381= 

32 C W N 999. 
— B. 1 05 — Settlement of fair and equi- 
table rent requires all facts to be 
considered. AIR 1929 Cal 47=32 C W K 
999=Ind Rul (1929) Cal 381=115 I C 525 
— S. 105— A suit with regard to seven 
jotes being dismissed does not . operate as 
res-judicata with regard to another suit on 
one jote. 72 I C 10i3=A I B 1923 Gal 333=- 

37 C L J 114. 

S. 105 — Rules framed under the' Act 
must be followed by the Settlement OfScer 
in the assessment of fair rent. Held that 


— B. 105— If parties to suits under 
s. 105 w-ere .sued in .same enpaeities, a 
decree as to one plot is res judicata iii 
other wiiere both were held lunler .same 
'landlord. A I B 1930 Cal 533=34 C W N 730= 
Ind Rul (1930) Ctd 752=125 i C 560. 

— B. 105 — Application made under s. 
105, but wdtlidniw'ii is to be ireaied as one 
never made. Hence subsequent applicatioi., 
lies, Kon-payment of n:mt for a period 
does not bar landlord’s right to have rent 
assessed and recovered. ArtJSO of Lmt. 
Act applies after the tenure is found to 
be rent-free. 28 G L J 254=47 I C 420. 

— S. 105 — Enhancement proceeding?^ 
pending at the time of the sale f)f a 1 enure 
—Enhancement after sale— H.cid, purchaser 
can set aside all the sale, but he cannot 
refuse to pay enhanced rent. 46 I C 136. 

— S. 105— Share of tenant in holding 
is included in the 'word land on which 
proceedings under s. 105 can be taken. A I 
E 1929 Cal 156=48 C L J 590=Ind Riii 
(1929) Cai 349=115 I C 269.. 

— ^S. 105 — Record of Rights being in 
putnidai*’s favour and unchallenged, a 
landlord’s suit for increase in rent for 
additional area under putnidar’s possossioii 
must fail. 30 C W N 906=98 I C 663. 

— S. 105 — Second appeal lies in a case 
under s. 105 for enhancement of rent in 
which the decision depends on the status 
of the tenant. 19 C W N 1328=32 1 C 164. 
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— S. 105 — Decision under s. 105 fixing 
rent for ten plots by Ee venue Officer was 
field to be not res judicata wfien a tenant 
in a suit to recover rent, contended tfiat 
jama consisted of tiiree plots and not of 
ten plots as alleged and wfien tfie Revenue 
Officer did not decide the question. 114 I 
0 670=Ind Eul (1929) Cal 270=A I R 1928 

Cal 472. 

— S. lOS—Aii inquiry as regards exist- 
ing rent can be made by Revenue Officer. 
115 I C 525=:A I E 1929 Cal 47=Ind Eul 
(1929) Cal 381=:32 C W N 999. 

— S 105 — Different co-sharer tenants 
should not be directed by “decree” to hold 
at different rates. AIR 1930 Cal 533=34 C 
N 730=Tnd Eul (1930) Cal 752=126 I C 560. 

— S. 105 — One co-plaintiff cannot with- 
draw ’without others’ consent. 86 I G 1035 
=52 C 139=A I R 1925 Cal 637. 

— S. lOS—Entry in Record of Rights, 
found to, be correct, cannot be attacked in 
a subsequent civil suit. 1 Pat L J 479=3 
Pat L W 59=37 I C 641. 

— S. 105-— -Where increase or abatement 
is denianded and entry as to rent in Record 
of Rights "was accepted the decision is one 
of settling the rent. 115 I C 525=A I R 
1929 Cal 47=Ind Eul (1929) Cal 381= 

32 C W N 999. 

-—S. 105~Question of correct rent is 
not barred by decision on rate of increase 
only. A I R 1929 Cal 685=Ind Rul (1929) 
Cal 231=114 I C 407. 

— S. 105-~In a suit for settlement of 
fair and equitable rent, the landlord must 
prove what the standard of measurement 
was in the contemplation of the parties at 
the time of demise. 57 1 C 502. 

— S. 105 — Permanent tenancy is obtain- 
ed by a lease from generation to generation. 

AIR 1922 Cal 123=35 C L J 90=64 I C 774. 

_ — S. 105 — Where a pattah, without 
specifically limiting a period, provided that 
from a certain jrear onwards the rent shall 
be so much. Held it was a permanent 
tenure at fixed rate and no application 
under s. 105 lay. 24 ! C 58. 

— S. 105 — ^In a suit for ejectment a 
question as to status will not entitle the 
defeudent to stay of proceedings under 
8. ill. A I R 1928 Cal 388=32 C W N 132= 

106 I C 875. 

— S. 105—A landlord has no remedy 
under s. 105 on the dismissal of his 
application made against only one of the 
joint tenants. AIR 1928 Cal 146=46 C 
L J 555=106 1 C 836. 

— S. 105—A settlement Officer, and a 
special Judge on appeal, have Jurisdiction 
io settle fair rents, and the special Judge 
on appeal has jurisditiori to direct . settle- 
meat of fair rent on excess lands. 20 I C 
841=18 C W N 165. 
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— S. 105— Question of liability as^ to 
rent is not res judicata in proceedings 
based on presumption that lands are rent 
paying if the question was left undecided, 
AIR 1927 Cal 603=101 I C 800. 

— S. 105 — All order settling a fair 
rent cannot be applied retrospectively. 67 
I C 813=49 C 875=26 OWE 758=A I R 

(1922) Cal 575. 

— S. 105—A second appeal does not 
lie against a decision as to fair rent. 65 I C 
349=3 P L T 316=A I R 1923 Pat 86. 

— B. 105 — It is not necessary to stick 
to rate stated in kabuiiyat. A I R 1925 
Cal 656=29 C W N 353=85 I C 693. 

— S. 105 ( before amendment by Act 
1908 )— Tenants settled by trespassers 
entered as raiyat-Recovery of land by 
owner- Owner can apply for settlement of 
rent. 17 C W N 348=17 C L -J 431=17 

I C 587. 

— S. 105— Where, in a proceeding under 
s. 105, questions are raised and decided 
which properly fall within s. 106, second 
appeal lies. 15 C W N 921=11 I C 212. 

>— S. 105 — A civil suit except under 
s. 113 does not lie on a settlement of rent 
under s. 105. AIR 1924 Pat 193=72 

I C 781. 

— S. 105 — The area of holding may be 
decided constructive! V by settlement Officer. 
AIR 1924 Pat 511=5 P L T 98=1924 Pat 

18=75 I C 670. 

— S. 105 — Tenant’s eviction is not 
wrongful if landlord in execution of rent 
decree purchases jote. AIR 1923 Cal 333= 
37 0 L J 314=72 i C 1013. 


— Ss. 105 and 106 — In relation to 
preparation of Record of Rights, proceed- 
ino-s under ss. 105 or 106 are continuous. 
A I R 1929 Cal 110=55 C 1216=49 C L J 
70=Ind Rul (1929) Cal 245=114 1 C 485. 


— Ss. 105 and 106— Decision under s. 
106 on tenant’s apxffication binds the 
landlord who assented to stay Ms own 
application under s. 105 pending former 
application, even though the landlord’s 
application was decided before the final 
decision under s. 106 which was first 
dismissed for default but later on restored. 

AIR 1925 Cal 465=82 I C 953. 


— Ss. 105 and 109-There is no bar to 
suit regarding matters that are neither 
raised nor decided previously. AIR (1923) 
Pat 174=67 I C 710. 

S. 105-Presumption under s. 50 B 

T Act if rebuttable- Application to settle- 
ment of fair rent. 22 C W N 204, 


— S. 105- Appellate Court, power of to 
allow deduction on measurement calculation 
of execss area, method of Costs-Appeal 
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— B. 105— Settlement officer-Dedsion 
as to euhaiicibiiity o£ reut-secoud appeal 
Tetiure-Kabuliyat construction. It mere 
recognition, of prior tenure. Tenant payiiig 
same rent Eifect Presumption under s. 50 
If may be drawn, 18 C W N 949. 

— S. 105-Landlord & tenant«Reiit» 
assessment of, suit for-Tenant, denial of 
liability by-Limitat?on, whether can vary 
terms of tenancy. 25 C L J 467=38 

I C 469. 

— Bs. 105 & 105“ A- Applications under- 
Court fee payable oti-lN'otification NTo. 6954 
L R of 21 st July 1922 published in Cal- 
cutta Gazette-Meaning and effect of. 50 C 
997=55 C L J B0B=A I R 1932 G 674=A L 

B 1932 C 646. 

— Ss. 105 & 105-A (f) & lOG-Tenaiicies 
or hcldings grouped in accordance with 
Rule 60 (4) of Rules framed by Bengal 
Government-*-Applicatio.r. by landlord 
ostensibly for settlement of fair and 
equitable rent S. 105 or 105-A (f) or 106 
applicable to. 59 C 997=55 C L J 303=A I 
R 1932 C 674=A L R 1932 C 646. 

— 'Ss. 105, 107-Settlement officer decid* 
ing a case under s. 105 without following 
the procedure laid down in s. 107, his order 
caimot have the force and eifect of a 
decree. 57 I C 989, 

— Ss. 105, 107 and 109- A suit for eject- 
ment is barred if there was a previous 
decision in imoceecling between the same 
parties uudcu’ s. 106. A I 11 1923 Cal 433=50 
G 79=71 1 C 307. 

— Ss. 105 and 109 A ( B ) — An appeal 
lies to the High Court from judgment of 
the Special Judge proceeding under s. 105 
because it is not merely a decision settling 
rent withiii^s, 109. 62 1 C 677 (Cal). 

— Ss. 105, 109 — Although an order under 
sec. 105 cannot be declared inoperative tenants 
can file a declaralion suit against landlord 
for being deceared as Lakherajdars even 
though the land was recorded as rent pay 
ing in Record of Rights by an exparte 
deciKSion in landlord’s application. 95 I C 
334=A I R 1926 Cal, 822=43 C L J 327=30 

C W N 826 

Ss. 105 and 109 A — On the increase 
in rent after the road cess return, landlord 
can claim, rent at a higher rate than that 
marked in it iii spite of s. 20 of the Cess 

P 5f=4 U P L R Pat 23=3 P L T 141=65 

109— The subject 
inatter or a ciyil suit must be proved to be 
the same^as in the previous— application 
tinder s, 305, m order to apply s. 109. 72 
■ ' ' I ’C'TRI 

330— A landlord proceed- 
®* 30 j> cannot claim past rent for 
■tidditional area. AIR 1926 Cal 172=52 C 930 

=91 I C 1016 


■ 

BENGAL TENANCY ACT VIII OF 1885 (O&nULj 
— B s. 105 & 50 — Where kabuliyat was 
substantially altered, it was lieid to be void 
for a claim for anioimt on account of sul)- 
merged hu:d, ami pnisiunption under s. 50 > 
ap, plied. 50 C Ld i73=A I 8 1929 Cal 789 

— Ss. 105 & 52 — If tenancy is en- 
hancement or settlement of fair rent carj- 
not be made. A I R 1930 Ctii 595=51 C L J 
485=Ind Rid (1931) Cal 33=128 I C 177 

— S, 105 r 63 (1)— Rule 63 (1) not be- 
ing properly frametl cannot override S. 0)5. 

A I R 1926 Cal 1(^37=43 C L J 591=97 I C 142 
Ss. 105, 105 A— In proceedings under 
s. 105 status of teiiard, can be imiuired in- 
to even if under-tenaiits are not iiuphnidml. . 
Teimis of other leases can be considered iii 
settling fair rent, 21 C W N 427=36 I C 795 
— Ss. 105. 106--A proprietor of an 
estate purchased within that estate a tenure 
within which a holding of the opposite par- 
ty was situated. Held, mere non-registration 
of proprietor’s name as o wrier of the teniiro 
does not disentitle him to apply under 
s, 105. 2i I C 37 

— Ss. 105, 106 — Correctness of recon 1 
of rights can be impugned by unrecorded 
landlord bv application under s. 105, (Aj 
18 C W N 268=21 I C 37 
— Ss. 105 106 107— Although no formal 
issue framed, it is obligatory iipon the set- 
tlement officer to try and decide the ques- 
tion of the status of the tenant, 52 I C 969 
— Ss. 105, 105 A, 107, RJ9— Prorciedings 
under S, 105— Issue raised liy tenant as t<* 
whether laud is mal or lakhiraj— 3ient se- 
ttled on tenant’s failure to juhluse evidence 
— Decision is a bar to a suit bv ieiiant for 
declaration of title. 24 C W X 223=54 I C 95r 
— Bs. 105, 109 — To attract the opera- 
tion of B. 109 it is essential to establish 
that the Civil Court has for its subject a 
matter which has already formed the sub- 
ject of an application under S. 105. 35 I C 
695=44 Cal. 783=25 C L J 556=21 C W N 1904 ■■■ 
— Bs. 105. 109—Point %vhich might and 
should have been raised in a pxmceeding 
under S. 105, but neither raise nor decided 
does not operate as resjudicata under S. 109 
35 I C 695=44 C 783=25 C L J 556>=2I C W 

N 1004 

Ss. 105, 109— After assessment under 
S. 105, a subsequent declaratory suit by te- 
nants, that they are maurasi mokurari rai- 
yats and not tenure-holders and that the 
lands held constitute not one tenure but 
distinct raiyati holdings is not barred by 
S. 109, but a declaratory suit that the land- 
lord is not entitled to the rent assessed is 
barred. 35 I C 695=44 C. 783=25 C L J 556 
=21 C W N 1004 
— Ss. 105, 109 — Court can try a suit 
for rent although the matter has already 
been the subject of an application under 
s. 105, provided the party has not invoked 
the operation of S. 109. 57 I C 48 
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— Ss. 105, iOO— -DecMoii in a previous., 
rent suit to the amount of rent payable 
doeti not operate aM res-judicata in a ‘ suit 
for rent for subsequent years. But the 
decision as to whether there is a formal 
agreement as to the amount of rent pay- 
able docs so operate. 57 I C 48 

— Ss- 105, 100“-“An application made^ 
whether it is witlidrawn or dismissed is 
nevertheless an application within s. 109. 

24 C W N 1020 
— Ss. 105, 109— An exparte decree in 
a rent suit cannot operate a>s res Jndicata- 
unless the defendaiit appeared and Tiled a 
written statement upon which an issue was j 
or couhl have been raised between the j 
parties. 57 I C 48 ! 

— Ss. 105, 109, 106— Settlement fair j 

rent under s. 105 does not preclude sub- 
sequent suit to declare land lakhiraj or 
held at lixed rent, despite the fact that 
the tenant did not institute suit under 
s. 106. 19 C W 1^ ,636=29 I' C"f 22 

— Bs, 105, 109-— A suit concerning 
matter which was the subject of an appli- 
cation under s. 105 was not maintainable 
under s. 109. 16 C L J 67=16 I C 935 

— Ss 105, 106, 109, 158 — Lands recor- 
ded as rent-free — Entry contested by a 
proceeding under B. 106-l)ecree by Revenue 
Officer that lands were . not rent-free. 
Being too late to apply under s-, 105, the 
landlord brought a civil suit to have a 
fair rent settled. Held such vsuit main- 
tainable ( 19 C, 182 Dist). Held further 
that the cause of action arose after, the 
decree and limitation ran from the decree. 
Decree was final and could not be contes- 
ted. 18 C W K 466=20 I C 910 

— Ss. 105, 106, 109 (before amendment- 
Buit to declare entry in record-of-rights 
erroneous, after decision under s. 106, 
lies— Suit under s. 106, not exclusive 
remedy — Qnestioji of correctness of entries 
should not be raised mider s. 105. 14 C W 
N 897=7 Ind Cas 102=12 C L J 195 

— Ss. 105, 109 A—Where a settlement 
4)fficer directed a schedule to be prepared. 
Held that limitation for filing appeal 
against the decision began to run from the 
<late on which tho schedule was signed. 

44 I C 152 

Ss. 105 A, ? 09— Decision under s. 105 
A that certain per’gOiis are tenure-holders 
IS no bar to a suit by latter against certain 
*Qther persons not parties to the proceed- 
ings under s. 105 A for ejectment. 56 
, I C 993 

- “Settling rent’’ 

:ur S. .105 (4) includes enhancement. Hence 
decisjLon of. Settlement Officer which results 
in Enhancement is not subject to second 
■ 32 I C 982 

-41^41. h. %a. (t) 
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— S. 105 (4) — Settlement of fair rent — 
S. 30 does not lay down any particular- 
rule Olaiise 4 of s. 105 does not imply 
that the Iteveuue Officer has to follow pro- 
visions of s. 30. A I ll 1931 Cal 565=35 U W 
N 212=i;nd Rul (1931) Cal 689=133 1 C 56 b 
— Ss. 105 (4), 109 A— 'High Court 
cannot interfere under s. 115 CPC on 
the ^ound that the question of limitation 
was, wrongly decided by the lower Court. 

32 I C 982 

— Ss. 105 (4), 109 A — Decree of the 
Special Judge on appeal, altering the rent 
in favour of the landlord' is without juris- 
diction and liable to be set aside in revision 
under s. 115 of CPC. 32 I C 981 

— Ss. 105 and 188 — All landlords must 
apply under s. 105. 86 I C 1035=52 C 139 
=A I R 1925 Cal 637 
— Ss. 105 and 187— A landlord can be 
represented by a duly authorized mukhtear 
under s. 105. AIR 1925 Cal 637=52 0 
139=86 I C im 
— Ss. 105 and 188— Sou born after 
final publication of Record of Rights must 
be made a party within two months in 
application for rent settlement. AIR 
1921 Cal 591=25 C W JST 38=61 1 C 549’ 
— Ss. 105 and 188— Procedure is still 
valid even though one of the plaintiffs 
withdraws from the suit. AIR 1925 Cal 
637=52 C 139=86 I C 1035- 
— Ss. 105, 188 — Joint landlords — 

Revenue paying estates — Land falling under 
more than one estate — One estate sold for- 
arrears of revenue — Purcha,ser is not joint 
landlord with proprietors of other estates, 
and can, therefore bring a suit, s. 188 be-- 
ing no bar to such suit. 24 I C 281 

— Ss. 105 and 188— In an application 
under s. 105. the sons of sole plaintiff" 
being Karta and sole recorded proprietor 
of the family, are not to be co-plaintiffs. 
air 1926 Pat 461=7 P L T 540=(1926)’ 
Pat 256=97 ! C 436- 

— S. 105 (1) — -A landlord can apply^ 
within two months without making tenants 
parties the limitation is for applicatioxi and 
not for making parties. -AIR 1926 Cal 
1037=43 C L J 591=97 1 C 142 
— S. 105 (1)— It is valid to apply for 
substitution even -after two months from, 
the time when Record of Rights was 
published. AIR 1928 Cal 146=46 C L J 
^ 555=106 I C 836 

— S. 105 A— Even as a defence, a 
decision under S. 105 A operates as rejudi- 
cata 97 I C 708=A I R ^7 Pat 32: 

— Ss. 105 (3) and 105 A^^Held that 
i the Government notification - incprpqmtitm 
j by reference only to ‘Art I, Sch I, 

1 Fees Act, is not nJtra vke& IJJ I f 
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_s. 105 (3)-Court-fee is to be charged 
^311 each tenancy in appeal from orto 
under s. 105 (3). A J R ^ 

— S. 105 (3)— Eight annas stamp ia 
• enough foran application regarding tenancy 
iheid i)v move than one tenant. AIK 
A924 Cal 345=.50 C 903=28 C W N 116=79 

I L> <1 1 / 

— Ss. 105, 188— S. 188 is no bar to an 
iippUcation by a cosharer landlord to whom 
the tenant h^s given a kabuliyat in respect 
■of his share for settlement of fair rent 
■under s. 105. Where tenant, executing^ 
Ikabuliat in favour of cosharer landlord 
• enters into a separate agreement for the 
purpose of a tenancy such cosharm’ is not 
.joint landlord but separate. 21 J od2 

-^Ss. 105, 188— Application under S. 
105— Dismissal by lower appellate Court 
•as against a party for non-prosecution 
-Joint decree. All necessary parties not 
before the Court-see. 28 C L J 201 

— Ss. 105, 188— An amendment, in a 
■record of rights, which would have the 
.effect of extending the statutory period 
-of two months from the date of final pub- 
lication could not be allowed and the 
:Tn*oceedings under S. 105 must therefore 
Ml, 25 C W N 38 

— Ss, 105, 188— An application under 
S. 105 is not maintainable at the instance 
only of the managing members of a joint 
Hindu family. ” 25 C W N 38 

— Ss. 105, 195 — Putni tenure — Ilesi- . 
dent hereditary cultivator— Enhancement ‘ 
of rent if permissible— Lease fixing rent in i 
perpetuity— Acceptance of, effect of bona fide 
■ engagement with putnidar, effect of— j 
Entry as occupancy tenant in record of | 
rights, effect of, 53 I C 271 

— Ss. 105, 107— Withdrawal of applica- 
-fion without leave to sue again does not 
bar subsequent suit for enhancement of 
rent. (23 C 723 fol) 

On withdrawal of application there 
"is no order passed amounting to dismissal 
of suit or having force and effect of a 
decree. 17 C W N 467=18 I C 130=40 

Cat 428 

— S, 105 A— Where a cosharer gi'anted 
lease for reclaiming jungle and waste lands, 
:and the lessee remained in possession for 
ten years without objection; Held, he be- 
came raiyat of all the cosharers. 19 G L 
J 113=22 I 0 666=19 C W N 407 

— Ss. 105 A, 107. 109— Decision of 
revenue Court that relationship of land- 
lord and tenant does not exist operates as 
res., judicata in a subse-quent suit for 
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— Ss. 105 A and 109— Decision of 
Settlement Officer as to status of tho 


.ejectment. 


3 Pat L J 379=46 ! C 125 


to 

teuant-Civil Courts are Jjarred from 
questioning tho duciaiou. -7 C^L J^_10= 

_g. 106— Suit instituted before tlie 
Seltlemeiit Officer— Transfer to competent 
Civil Court-Appeal would lie to Subordi^ 
nate Judge but not % 

—8. 106— Where proceedings have !.>een 
taken before a Bettlement Oificer, iu res- 
pect of any matter under s. lUb a Cr/iL 
Court cannot entertain a suit concerning 
such matter. 9 Cas 6ot 

lOO—Where land revenue is not 
yet settled, a suit disputing entry in T*e- 
cord of rights is maintainable. 21 1 C odH 

=ia C b ' J lorf 

— S. 106— Plff. and deft wore recor<led 
as joint landlord. It was found that there 
had been a x>artition between them long 
before the llecord and plff. was in solo 
possession. Held, deft, failing to slunv 
that pltfs possession was as a coshai;^er 0 !i 
his behalf, the plff. should be recorded as 

sole landlord. ^5/^ 

— S. 106— does not bar a <-uvil suit to 
correct entry (35 C 1013 not 25 

lt}G— Settlement Officer ^ can. 
under s. 106, decide only the question of 
rmssession and not of title between ri\}il 

^?opZor. 18 C W X 938=19 CL J 197 

— S. 106— Mere fact of a tenure being- 
hereditary does not imply fixed rent 

The use of expression ‘‘Farun taluK: 
in a contract does not necessarily create a 
taluk subject to the summary Procedure 
for realisation of rent, 32 0 L *i Lt=S8 

I C ooJ 

— S. 106— Order of Settlement Officer 
under sVlOG is a decree within ?. 9 of 
Act III of 1898, and operates as res judi- 
I cata outlie points raised and decided, uii- 
; less that point he whether the land was 
i rent-free ox* ixot. 22 C L J ^ 

! S 106— Iix a suit under s. 106 for- , 

i correction of entry onus is on plff. to. 

: show that entry is wrong. 53 I C iJjf 

i _g_ 106— S. 106 indicates the point st 
i that can be decided by the revenue officer 
i with power to pass a decree for posses- 
i Sion. Mere transfer of such suit to a. 
Civil Court would not widen the permissi- 
ble scope of these particular suits. 17 
I Die scope C W N 750=20 I C 151 

' ■ eJS 106— Under s. 106, the Court 

cannot determine the question of title l>e- 

tween rival proprietors. The only question 

it can determine is that of present 

hossession (12 C W N 8 foil): 20 1 O 
possession, t ^ ^ ^ ^ 
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— S. 106 — Long possession without 
payment of rent raises a presumption of 
lakhiraj rights. 45 Cal 574=22 C W N 396 

=47 I C 49 

^ — S.^ 106 — Land tenure — Patwari 

service, liability of — Grant of assessment. 

19 C L J 241 

S. 106— Suit under— Fresh suit in re- 
^mlar Civil Court — Civ. Pro. Code, 1908, 
<>. XXIII, R. 1. 9 Ind Cas 4 

— Ss. 106, 109, Scope of — Withdrawal 
of suit under s. 106, when bars Civil suit 
— Civil Procedure Code, (Act Y of 1908) 
O, XXIII . r. 1 (3) 37 I C 253 

— S 106~and 111 (A) — Suit for altera- 
tion in Record of Rights, 3 Pat L J 361 
— S. 106 — Where the plff. sought for 
correction of entry and recovery of 
possession. Held these reliefs could not 
properly be secured by a suit under 
s. 106. 15 C W -X 974=1! 1 C 184 

— S- 106— Transfer of suit under s. 
106 to Civil Court. Competency of the 
latter would be asertained under C, P. C. 
Appeal from the decision of a Munsiff would 
lie to subordinate Judge and not to the 
special Judge, 27 C L J 281=38 I C 94 

— S. 106 — Plff. must specifically prove 
in what respects the entry is incorrect and 
how it should be amended. 21 C W N 
492=25 C L J 53=39 I C 209 
— S. 106— Question of title between 
two rival proprietors may legitimately arise 
and be decided in proceeding under s. 106. 
Court will not go behind any statement in 
the judgment of another court. 13 I C 311. 

— S. 106 — Where plff. has a title and 
his claim is not barred by limitation, he is 
-entitled to possession, but he cannot get 
4x11 reliefs in a suit under s. 106, a suit in 
civil court will give complete remedy. 

19 C W N 911=27 1 C 883, 
— B. 106 — Question of title between ! 
aival proprietors not to be gone into under 
s. 106. As regards other parties’ claim, 
however, the Coui't is not limited to the 
ciuestion of possession. 41 I C 698. 

— S. 106 — Reasonability of custom is 
41 question of law. It is wrong to hold 
-that a custom is unreasonable in so far as 
it permits the appropriation of timber by 
tenant. 19 C W N 1188=29 I C 3l2 

— Ss. 106, 107 — Order of dismissal for 
-default is not a decree and not appealable. 
The fact of a formal decree having been 
-drawn up does not alter the nature of the 
-order, 18 C L J 128=18 C W K 604=20 I C I 

— Ss. 106, 107, 108 — Single suit for 
correction of entry against all tenants of 
the village not maintainable ' separate suit 
is necessary against each class of tenants 
^ud separate court-fee should be paid for 
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each suit. Revenue Court can order pay- 
ment of additional Court-fee. 22 C L J 

57=30 i C 862 
— Ss. 106, 109 — Order of dismissal 
for default does not operate as resjudicata. 

43 I C 973- 

— Ss. 106, 109 — The bar under s 109 
is a bar only regarding matters which are 
legally the subject matters of investigation, 
under ch. X. 24 G L J 79=37 I C 253. 

— Ss. 106, 109 A (3) — Suit under s. 106. 
Tenants found to be in occupation of excess 
lands. Held, the special Judge could amend 
the entry and add a note to the effect 
that tenants were in occupation of excees- 
land. But such a decision is not one with- 
in s. 109 and is, therefore, appealable. 24 - 

I C 283 

— Ss. 106, 107 — Decision as to area for • 
which bhaoli ‘rent is payable, in a rent 
suit, in variance with an earlier decision 
under s. 106, Bengal Tenancy Act, cannot 
operate as res judicata as to rent for 
subsequent years. AIR 1931 Pat 215=10'“ 
Pat 337=12 P L T 7ir 
— S. 106 — A second suit for possession/ 
and declaration that tank is his owm pro- 
perty and not defendant’s niskar as^ 
recorded, does not lie after the dismissal , 
of his first suit to correct the entry. AIR 
1929 Cal 385=49 C L J 285=33 C W N 623. 

=Ind Rul (1930) Cal 3=120 I C 141 
— S. 106 — Revenue Officer cannot- 

decide title of neighbouring estates but 
has the power to decide possession and 
title of landlord and tenant. AIR 1923 
Pat 213=4 P L T 68=1 P L R 157=73 I C 5 ‘ 
— S. 106 — Question of title is also • 
within the scope of a suit under s. 106. A 
I R 1929 Cal 308=49 C L J 294=34 C W X 
47=Ind Rul (1930) Cal 11=120 I C 155 
— S, 106 — Only in the case of actual, 
possession, a suit to change entry lies. A 
I R 1929 Pat 590=Ind Rul (1929) Pat 452' 

=117 I C 644 

— S. 106 — Proprietors of neighbouring; 
estates are affected by an entry in the 
same way as landlord and tenant or tenant 
and tenant. AIR 1921 Pat 268=2 P L T’ 

81=59 1 C 298 
— S. 106— Held that according to the- 
terms of the Kabuliyat, rent could be- 
enhanced. 67 I C 241 

— S. 106 — A suit under S. 106 is like- 
an ordinary civil suit, 61 I C 42(3 

— S. 106 — S. 106 applies when there is 
a question as to possession whether exclu- 
sive or joint. AIR 1921 Cal 813=35- 

. CL J 195 

— S. 106— Correction of entry in Re- 
cord of Rights can be made by a civil 
. suit. AIR 1921 Cal. 741=25 C W X 13- 
=48 C 359=61 1 C. SOX 
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106— Only tlie question of posse- 
ssion is within the scope of a ' 

Officer under B. 106, 63 1 C 602 

— B. 106— Court should look into 
.evidence justifying entry if it is challenged 

62 I C 4i7 

— S. 106 -The remedy of— possession 
cannot be claimed in suit under S. 106. 

A I R 1929 Cal 308=49 C L J 294=34 C 
W N 47=Ind Rul (1930) Cal 11=120 ! C iSa 
--Ss. 106 and 109-A civil suit cannot be 
instituted after dismissal of a suit for co- 
rrecting Record. 64 i C 889(Cal) 

Ss.l06 and 109— A second suit can be 
instituted if the first one was witlidrawi 
with liberty to bring fresh one. 25 OWN 
1022=36 C L J 19=63 I C 954 
— Ss. 106 and 109— Only plaintiff is 
disabled from, filing a subsequent suit 
under s. 109, and the defendent even though 
■he was an applicant under s. 106 is not affect- 
ed, A I R 1928 Pat 579=7 Pat. 786=9 P L 
T609=Ind. EuL (1924) Pat 221=115 I C 557 
— Ss. Ill, 111 B,— Suit instituted with- 
in prohibited period, ho%v to be dealt with 
— Dismissal of suit—Rejection or return of 
plaint 35 I C 76 

— S. 107 (1)— A Court trying a rent 
'SuH has no jurisdiction to decide an issue 
between pirties which has been finally 
■ decided under s. 106, 6 P L T 588 followed. 
.AIR 1931 Pat 215=10 Pat 337=12 P L T 717 

— Ss. 107, 109-— Appeal from Rev. 

^Officer’s decision to Special Judge. The 
datter gave judgment for the appellant, 
.and of his own motion passed an order 
•for costs at a date subsequent to the 
Judgment. Second appeal held barred as 
limitation ran from the date of judgment 
!net from the date of order for costs. 

1 Pat L T 403=5 Pat L J 472=57 

1C 236 

— Ss. 107, 113— Holding, partly cul- 
tivated and partly waste— Stipulation for 
assessment at settlement rate of rent on 
waste lands becoming cultivated. Held in- 
crease in rental wilh accrue on any portion 
‘Of waste lands becoming cultivated al- 
though the Settlement Officer fixes a con- 
solidated rental on the holding. 21 OWN 
534=25 0 L J 128=38 I C 595 

— S- 107 — Though exparte a decree 
under s. 105 is binding when it fixes the 
■area and the rent. AIR 1928 Cal 479= 
.55 Cal 464=32 OWN 472=Ind Rul (1929) 
Cal 471=! 16 1 C 375 

See AIR 1924 Cal 907=40 C L J 
34=82 I C 396 
107— Under s 105 a Settlement 
Umcer can try an enhancement suit in case 
<>f hoQie.stead lands and the decision is 
binding on the parties, 107 f C 743 
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BENGAL TENANCY ACT VIII OP 1885 (Conki) 

— S* 108 — Whether an appeal lies or 
not from an order under h. 108, the High 
Court can set aside the order revision. 
air 1931 Cal 553=58 C 1013=35 OWN 
■ 336=Ind Rul (1931) Cal 889=134 I C 889 

108 — Valhl proceedings under s. 

108 within twelve months of -order passed 
under ss. 105 and i05-A, Proceedings as 
against a dead man are invalid. A I R 
1931 Cal 553=58 C 1013=35 0 W N 336= 

Ind Rui (1931) Cal 889=134 I C 889 
— B. 108— A Specially empowered Rev. 
Officer can direct a fresh investigation 
upon the merits. 18 C L J 125=20 i C 30l 
-S 108-B. T. Act Ss. KHt 107 
audios.’ ‘ 30 I G 862=22 C L J 57 

— Ss. 108 (a), 109 (a)— lT\terpretatioii 
in record not bona fide mistake -( .'or rec- 
tion not to 1)6 made under s. 108 (A) 
Inherent power of Court to amend— Order 
purporting to be passed under s. i08 (A) 

— Though s. 108 (A) inapplicable appeal 
lies under s. 100 A and second appeal also 
lies, 19 C L J 251 

— B. 108 A— S, .108 applies only to 
Rev. Officers specially empowered by 
Local Govt. It, in substance, authorises 
Settlement Officers to reconsider the 
matter on merits, 16 C L J 339=17 € W 
H 625=17 I C '279 
— Ss. 108 A, 109 A— Entry having not 
been made owing -to bona fide mistake 
within s. 108 A no appeal or second appeal 
lay. Held, further, that if it be held that as 
the Settlement Officer purported to act- under 
s. 108 A, an apx>eal lay to the Special 
Judge, then he having purported to act 
under s. 109 A a second appeal lay. 19 I 0 
916=19 C I J 251 
— S. 108— Not to an order in reT-usioii 
but to making of application, limitation of 
12 months applies. AIR 1926 Cal 849= 

30 OWN 638=95 I C 971 ■ 
— S. 109— Suit by landlords under S. 
106_withdrawal with permission to bring- 
a fresh suit— compromise decree in subse- 
quent suit — bar created by S. 109 not 
pleaded— decree, whether void for want of 
inherent jurisdiction— question of jurisdic- 
tion if can be raised— collaterally. A LB 
1933 P 57=12 P 170=13 P L T 737=142 I c ; , 
il3=AI S 1933 P lU 
— S. 109— S. 109, does not relate to jv 
mere matter of procedure but confers 
substantive right and the amended section 
IS not applicable to suits instituted before 
the amendment came into force. 

. , ....... 35....C.W..N .1.147* 

— S, 109— No res judicata on a point 
which has neither been raised nor decided 
m au application under s. 105. 

S. 109 is no bar to a suit for a decla- 
ration that the proceedings under Ch, X 
were vitiated by fraud. 44 Cal 783=21 C 
W N 1004=25 C L J 556=35 I € 195. 
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— S. 109-“Scope of jurisdiction of 
Civil Court — Point not raised or decided 
in proceeding under s. 105— -ISTu bar to trial 
— B T Act Ss. 105, 150 A, 109 & 111 A. 

35 I C 995. 

— S. 109 — Second appeal, Assessment 
of fair and equitable rent — B T Act s. 105. 

1917 P 261, 

, — S. 109 — Record of rights — Entry in — 
Possession suit for. 22 C L J 144=30 I C 939. 

— S. 109 — Decision as regards amount 
- of Enhancement “Decision settling rent” 
>vithin s. 109 of the B T Act — B T Act 
,Ss, 30, 105 & 100 A. . 1 Pat L J 409= 

35 C W N 678. 

— S. 109 A — Decision of special Judge, 

on appeal from proceeding under s. 105, 
allowing enhanced rent on basis of excess 
area, was held open to second appeal 
because the finding of fact was based on 
erroneous interpretation of contract. 23 C 
Jj J 281=33 I 0 148=43 Cal 603=20 C W N 

428 (F B). 

— S, 109 A (2) — Dismissal for default 
. appeal to special judge — Dismissal of appli- 
cation to rehear appeal if lies— C P C O 43, 

. R 1 (1) 41 (1). 45 G 638=41 I C 751=27 

C L J 155. 

— S. 109 A, Sub cl (3) — Application for 
enhancement of rent for excess area — Order 
granting enhancement on ground of rise of 
prices of staple food-Crops-Second appeal. 

2 Pat L J 574=4 Pat L W 60=42 I C 342. 

— S, 109 A (3)— The right of second 
. appeal is subject to s. 584 of the CPC 
1882. High Court has, therefore, no juris- 
diction to disturb a question of fact. 45 I A 
185=46 Cal 189=51 I C 760=23 C W 345= 
9 L W 552 (P C) 

— S. 109 A (3) — Second appeal — Ques- 
tion raised — Landlord and tenant, 43 C 932 
=21 C W N 106=38 ! C 30. 

— S. 109 A — Is no bar to an appeal in 
a case of settlement of rate in which a 
question of jurisdiction is definitely raised. 

19 C W N 35=27 I C 446. 

— S. 109 A (3) — No second appeal lies 
from a decision settling rent. 38 ! C 32. 

— S, 109 (b) — Contemplates enquiry by 
Rev. Officer into agreements adjusting dis- 
putes about enhancement and does not 
api>ly to a case where the agreement was 
made 15 years before the settlement pro- 
ceedings. 25 I C 829=19 OWN 321= 

21 C L J 325. 

— S. 109 (c)— Agreement between 

mortgagor in possession and tenants not 
binding on mortgagee. 1 P L T 392=56 1 C 805. 

109— To proceedings under s 105, 
provisions about the verification of a 
plaint do not apply. AIR 1924 Pat 104= 

. 3 Pat 67=(1923) . Pat 273=2 P L E 169=5 P 
. L T 591=79 1 C 5. 
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— S. 109 — The application utider s. 105 
differed from subsequent suit under s. 7 in 
the subject-matter, the suit is not barred 
though nature of the defence is same. A (• 
R 1930 Pat 161=1 R(1930) Pat 714=127 I C 570. 

See AIR 1922 Cal 575=49 C 875=26 G 
W N 758=67 ! C 813.. 

— S. 109 — A joint landlord made an 
application under s. 105 and then withdrew 
it Then on partition the w^hole holding 
was allotted to him. Then the co-sharer, 
landlord sued uncler s. 105 held Giat s. 1,09. 
did not bar the suit and the subject-matter 
was different. A I R 1930 Cal 32=56 C 584 
■ ^=I R (1930) Pat 25=120 I C 249. 

— S. 109 — An application under s. 106 
was withdrawn without leave to make a 
new one. Then the applicant was sued for 
possession. S. 109 does not bar the suit. 
AIR 1928 Pat 579=7 Pat 786=9 P L T 
609=1 R (1929) Cal. 541=117 I C 557. 

— S- 109— Application under s. 105 for 
enhancing rent under s. 30 (b) was with- 
drawn. Then there was a suit for 
enhancement s. 109 is no bar as the subject- 
matter differs. AIR 1928 Cal 841=33 C 
W N 498=1 R (1929) Cal 410=115 I C 586 

— S. 109 — An application under s. 105 
was made and presumption under s. 50 
was made by Revenue Court. The appeal 
court holding that it was rebutted remanded 
the case to settle fair rent. This order is 
a decision within s. 109 and is appealable. 
Appellate Court’s order is final and uotr 
interlocutory. AIR 1927 Cal 686=31 C W 
N 936=104 1 C 828. 

— S. 109 — Pending the landlord’s 

application for settling fair rent under s. lOff 
he filed a rent suit concerning that hold- 
ing, s. 109 does not bar it. AIR 1927 Cal 
711=46 C L J 46=104 I C 349. 

— Ss. 109 & 105 — It was assumed that 
lands were rent-paying without discussing 
the liability for paying rent. S. 105 does 
not bar such question AIR 1927 Cal 603= 

lOI 1 C 800. 

— Ss. 109 and 105— Landlord applied 
under s. 105 for enhancement in respect of 
lands recorded as one jama and area was 
taken into consideration while fixing rent. 
A declaratory suit that eiiivj in the Record 
of Rights is erroneous can be filed. AIR 
1926 Cal 1058=9.5 I C 788. 

— Ss. 106, 105 & 109— A rent suit is* 
not barred V^y an application under s. 105 
or 106 though nature of defence be ihe 
same.. AIR 1926 Gai 980=53 G 475=.. 

— Ss, 109, 106 & 105— An order dis- 
missing ah application under s. 105' or 106 
for default without any decision on merits 
is not a -decision under s. 105. A IR 1926 
. .V. V : ii. : ; -Gal 980=53 C 475=95 I C 87. 
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—S. 109 — An application tinder s. 105 
was withdrawn. This bars a civil suit for 
that relief though withdrawal was with 
liberty to file a suit. The fact of ^ the 
making of the application is to be consider- 
ed and not the mode of its disposal. A I 
B 1925 Cal 845=41 G L J 466=29 C W N 755 
=52 C 894=88 ! C 637. 

— S. 109. Subsequent suit is barred 
by a decision under s. 105 constructively 
relating to reduction of area. A I B 1924 
Pat 511=6 P L T 98=(1924) Pat P H CO 

18=75 1 C 670. 

See also A I E 1925 Cal 478=83 I C 876. 

See also A I B 1923 Cal 624=50 C 
626=29 C W N 987=74 I C lOOI. 

See also A I B 1930 Pat 69. 

See also A I B 1924 Cal 854=25 C W 
N 703=83 I C 873, 

See also A I B 1929 P C 134=57 M 
L J 43=30 L W 279=10 P L T 871=57 C 
118=56 I A 179=33 C W N 705=116 1 C 396 

(PC) 

KSee also A I B 1921 Cal 455=48 C 
157=33 C L J 304=59 I C 760=24 C W 

N 1020. 

Contra A 1 B 1922 Cal 251=35 C L 
J 19=25 C W N 1022=63 I C 954. 

— Ss. 109, IO 6 -I 11 a landlord’s proceed- 
ing under s. 109, decision under s. 106 that 
deft, is not a trespasser but a tenant is 
res judicata. A I B 1923 Cal 433=50 C 

79=71 I C 307. 

■— S. 109-Second appeal lies against 
Special Judge’s decision. A 1 B 1923 Cal 
141=36 C L J 333=70 ! C 437, 

“S. 109 & 105-To proceedings under 
Ss. 105 & 109 the doctrine of constnictive 
res judicata is in applicable. A I B 1923 
Pat 174=67 I C 710. 

— S. 109 A -The Sec. does not bar an 
appeal against a decree rejecting additional 
rent for such area. A I B 1930 Cal 577 ( 1 ) 
=51 C L J 569=1 B ( 1931 ) Cal 43=128 

I C 187. 
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— S. 109 A-Second appeal lies when, 
the application includeH matter other than 
■that of settling the rent. A I B 1928 C^al 
14t;=46 C L J 555=106 I C 836.' 

— K 109 A-Appeal lies when the 
jurisdiction of the Court to settle rent is 
questioned though a decision fixing rent 
is unappealable. A J B 1926 Cal 85=89 

I c im- 

— Bs. 109 A & 18H — Ail hindlords may 
not be parties to an appeal under the 
Secs. AIR 1925 Cal 637=52 C 139=86 

I C t035« - 

S. 109 A-Speciai Judge’s order 
refusing to set aside abatement of appeal 
is appealable. A 1 B 192-1 Cai 431=37 C- i . 

J 139=74 I C 925. 

— S. 109 A-Bpecial Judge’s <let;isi<> i 
deciding tenatit's status is appealable t* 
the High Court A I B 1923 Cal 141=36 C 
L J 333=70 I C 417 . 

— fS. 109 A-Decisio?i about tlmarea. 
& liability to enhancement is not only 
about rent-settlement. A I R 1922 <Jal 152= 
36 C Ju J 96=49 C 866=67 I C 775 

— B. 109 A-questions under B. 105 A. 
were discussed in a proceediiig under s. 
105. A second apx)eai lies against the 
decision. A I B 1922 Cal 152=36 C L J 
96=49 C 866=67 1 C 775. 

-S. 109 C-Fair rent cannot l»e Inised on 
a contract against the Bee. A I B 1923 
Car435=37 C L J 118=70 I C 895. 

— S. Ill — Prior suit by landlord for ■ 
kha.s posse.ssion-Plea of tenam?y at fixed 
rent-Held in a subsequent for settlement 
of fair and equitable rent that the judg- 
ment and the assertion by the tenant in 
the prior suit were admissible in evidence, 
and that the present suit was one for 
alteration of rent within B. 111. Held also 
that the suit should not be dismissed but 
remanded, as the suit wtis brought within 
three mouths of final publication of record 
of rights. 19 C W N 1141=21 I C 958- 


— Ss. 109 A & 105 A -In an applica- 
tion under s. 105 A-the custom of susp- 
ension of rent was not proved & no appeal 
“was made from the decision. It is res 
judicata. A I B 1928 Cal 706=1 B ( 1929 ) 
Cal 626=118 1 C 338, 

~S. 109-A (3) The Special judge found 
-out the original rent payable & then 
settled a fair rent under s. 105 with s. 30 
ihe decision is appealable as it is not a 
settlement of rent only. A I R 1929 Cal 
47412 C W N 999=1 B ( 1929 ) Cal 381=115 

I € 521 

-yS. 109-A -No second appeal lies from 
decision of a special Judge settling a fair 
^ equitable rent. AIR 1928 Gal 496=55 

C 619=ni I C 79 


• ; — S. Ill — Agreement to^ al>ide by 

Court’s decision not binding if the suit 
is one not maintainable under the law 19 
C W N 1141=21 i C 958. 

— S, 111 — Suit for alteration of rent 
includes suits for enhancement B T Act 
Ss. 30, 101 & 111. 21 C I 4 J 489=29 I C 885- 
— S. Ill — A suit for alteration of 
rent instituted within three months of the 
final publication of the record of rights 
should not be dismissed altogether but 
stayed until the expiry of this period. 19 
OWN 1141=21 I C 958i 
— Ss, lllf 111 B— Suit instituted 
within prohibited period should not be 
dismissed but may be treated, subject to 
questions arising under s. 109, as one 
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instituted on tlie day following the expiry 
'Oi the prohibited period. But the plaint 
in such a suit should be at once returned 
< or rejected under o. 7 rr. 1 0» 11 of C P C. 

21 C W N 209=35 I C 76=29 C L J 17. 

— S. Ill A-Limitation for declaratory 
suit is 6 years from the publication of 
Eecord of Eights. 1 Pat L J 73=35 I C 433. 

—a 111 A— Scope of. 40 C 123=17 C 
W N 1151=18 I C 939 

— S. Ill A— Suit for declaration in 
respect of wrong entry in record of rights 
is maintainable under S. Ill A, B T Act 
or s. 42 of specific Relief Act. (1918 ) Fat 
H C G 225=3 Pat L J 361=4 Pat L W 30o= 

45 I C 432. 

— S. Ill A — Proviso-Entry in record 
of rights presumed correct only when the 
record {framed under S. 101 (2) (d). 35 
I C 695=44 Gal 783=25 C L J 556=21 C W 

N 1004. 

— S. Ill A — Proviso- A suit under the 
proviso lies for a declaration of right, but 
21 ot for a declaration that an entry in 
record of rights is a nullity. Court fee for 
the latter is as under s. 7 (4) (e) of Court 
Fees Act not art 17 (3) Where piif-paid a 
^deficient court-fee and omitted to make up 
the deficiency, the plaint was rejected and 
no appeal lay. 44 C 352=21 C W N 834= 

40 I C 96 (2). 

. -S. Ill (a), 104 (h) 103 (b)-Siiitfor declara- 

tion of occupancy right brought more than 
G months after the final publication of 
record of rights — plif. recorded as raiyat 
Held, holding for over 12 years rebutted 
the presumption under S. 103 (b); and that 
the suit came within the proviso to S. Ill 
and not under S. 104 ( h ), and was not 
time-barred. 19 C W N 1017=30 I C 255, 

— Ss. Ill, 111 -A — Holding over — 
Acquiescence — Suit for khas possession — 
Landlord and tenant-holding over. 3 lod. 

Gas IGO. 

— S. Ill B— Suit for possession, on 
-ground of deft, being trespasser, lies in 
Civil Court — within 3 months of final 
publication of record of rights. 17 C L J 

634=20 I C 506 

— S. 111-Proviso— applies only to a 
case where a settlement of land revenue 
is being or about to be made, but not to 
a case where the Record of Rights was 
j>repared at the instance of the landlord 
under S. 101 (2) cl. 4. 35 I C 695=44 C 
783=25 C L J 556=21 C W N 1004 

— S. Ill — “Shall not entertain means 
a suit should be adjourned till the final 
publication of the Record of Rights. A I 
R 1924 Cal 704=51 C 2 '0=28 OWN 631=; 

40 C L J 177=81 i C 993 

— S. Ill -A — Right for rearing fish in 


another’s tank cannot be recognised. A I 
R 1924 Cal. 667=38 C W N 516=80 I C 805 
— S. Ill A— Limitation: runs from the 
final publication of Record of Rights to a 
declaratory suit for raiyati & under-raiyati 
right. AIR 1923 Cal 307=68 I C 489 
— Ss. 111-A & 104-H— The provi. to 
Sec. includes a declaratory suit that entry 
in the record of rights as tenure holder 
is erroneous & to declare the pllf. as 
raiyat, Art 120 Limi. Act governs the suit. 
AIR 1929 P C 286=30 L W 600=56 I A 
388=51 C L J 1=34 C W N 1=57 M L .J 
849=32 Bom. L R 114=1 R (1929) P C 352= 

120 I C 56 

— S. Ill — A — When a claim under S. 
104— H is barred, a suit under S. 111-A 
could be maintained. 65 I C 669 

— S. Ill — B-Limitation runs not from 
the certificate-date but from the final 
publication of the Record of Rights in a 
suit under the sec. AIR 1930 Cal 767=1 
R (1931) Cal. 353=130 I C 225 
— S. Ill B. In a suit under S. Ill B 
limitation runs from the final publication 
of the Record of Rights. AIR 1929 Cal. 
481=56 C 407=1 R (1929) Cal 729=119 I C 121 
See 22 OWN 685=46 I C 428 

— S. 113 — Wood — Supply by tenant of, 
in addition to rent reserved — Compromise 
between landlord and tenant for — Status- 
of tenancy also raised by— Compromise 
not in contravention of S. 113 59 C 513 
=ALR 1932 0 864 
—S. 113— Entry of rent not a result 
of settlement bar of 15 years if applicable 
B T Act s. 30 ' 32 I C 749 

— S. 113 — Stipulation that on waste- 
lands, included in the holding for recla- 
mation, becoming cultivated, they shouki 
be assessed at settlement rate, increase in 
the rental would accrue automatically on 
any portion of waste land becoming culti- 
vated. .25 C L J 128=21 C W N 534=38 

I C 59^ 

— S. 113-AppIies to rent finally settled 
under Ss. 104, 105 or 112 but not to rents- 
se tiled otherwise. It does not ai>ply to a 
mere entry of an existing rent. Ss, 103 and 
113 are not inconsistent. 21 OWN 546 

= 34 I C 3^ 

— S. 11.3— Suit for enhancement within 
15 years-B T Act Ss. 31 A, 50 (2) &c. 22 I C 

604=45 Cal 93Dt 

— Ss. 113. 183— Acquisition of occu- 
pancy right by custom or usage— Under 
raiyat continues to be such and cannot 
ejected. 22 C W N 

S. 113 — On reduction in area, ^ rep^' 
settled under Ch. X cannot be. diminished. 

AIR 1920 Cal 1240=97 I C 470^ 

113- Apportionment is decided' by* 
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Local Govt. Assessment is not upoO’ land 
but upon persons A I E 1921 Cal 520=BB 
C L J mm I C 925. 

— -Bs. 115 and 50— Presumption under 
B. 50— BeneiSt of— Tenure-holder’s right 
to— B. 115 when a bare to. See under this 
Act-S, 50- 56 C L J 91. 

— Ss. 115 and 50— Tenure recorded in 
Kecord of Eights as non-mo kraii — Enhan- 
cement of rent under S. 7 in respect of— 
Landlord’s right to See under this Act — 

S. 7. 56 C L J 91. 

— S. 115— Eecorded of rights reference 
to assertain rent of contiguous land — B T 
Act S. 105 18 C W N 4GG 20 I C 910 

S. 115— Eeoord of rights— Presump- 
tion under s. 50, if arises— B T Act ss. 50 
& 115. 22 I C 943. 

S, 11— See cases under Ss. 5, 50, 50 
and 105. 

— S. 115— To an occupancy holding 
presumption under s. 50 (2) is inapplicable. 

A I E 1930 Pat 599=11 P L T G23=I E 
(1931) Pat 61=128 I C 797. 

— Ss. 50 & 115— Tenant cauiiot claim 
presumption under s. 50 after ^ the final 
publication of the Eecord of Eights. To 
decide enhancement, other circumstances 
may be looked to. A I B 1920 Cal 256= 

S6 I C 753. 

See A I E 1925 Pat 181=6 P L T 221 
=80 I C 926. : 

See A I E 1924 Pat 443=3 Pat 120= i 
(1924) Pat 1=78 i C 605. i 

See A I E 1922 Cal 146=36 C L J 
291=49 Cal 919=26 C W K 947=70 1 C 537. ; 

— S. 115— When all proceedings under : 

cha. X become exhausted the sec. is appli- j 
cable. There is no change in the interval T 
in the inference when tenant produces dis- f 
continuous rent receipts. A I B 1924 Cal i 
143=27 C W N 740=80 I C 577. ! 

See A I E 1926 Cal 256=86 I C 753. | 

— Ss. 115 & 50 — Entry in the Eecord ! 
of Eights based on uniform payment can / 
be rebutted. A tenant may show uniform ^ 
y^ayment from the time of Permanent ' 
.Settlement. A I E 1923 Cal 365=27 C W : 

X 936=76 I C 401. | 

-“Ss. 115 & 50 — Presumption under 
s. 50 is in applicable when enhancement * 
suit does not fall within cha. X. A I E 
1922 C’al 146=49 C 919=26 C W H 947=36 G 
L J 291=70 I C 537. 

■ ‘ See A I R 1921 Fat 435=2 P L 'T 642 

=68 I C 433. 

— S. 115— Presumption under s. 50 
Ikjcomes irrebuttable after the final publica- 


lion of the Eecord. 
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— B, 115-C— l)n ajlecision not merely 
settling rent, but deciding a fundamental 
question of tenaiicy such as extent of area 
with referejKJC to which rent has U 3 en 
fixed, a secomi appeal is competent. A f 
E 1931 Cai 550=35 0 W X I9=lud Rui.(193!) 

Gal 569= U2 I C 249. 

— S. 115 C-S. 180 A must be taken 
with this sec. second appeal lies from a 
decision involving a fundanauiLal questioii 
like the extent of the area. 35 C W N 19, 

— S. IHJ— Lease by guardian of minor 
for 5 years without samd-ion of Cajurt-—- 
Lessee holding over^ — Status <jf tenant— Bee 
21 iJ L J 644=30 I C 58. 

— S, 116— Acquisition of occupancy 
right— Deed construction, 2 Pat L J 353= 

2 Pat h W 118=40 I C 500. 

— B. 116 and Bch. Ill cl 1. (a)— Khas 
Khainar tenant does not come withiti the 
term non-occupauey raiyat *' and the suit 
against him for Khas possession is not 
barred, tUough brought more than, 6 months 
after expiration of lease. 44 Cai 207=29 
€ W X 1097=39 I C 64, 

— S. 116)— Khudkhast does not necess- 
arily mean zerait within s. 116. 45 I C 418. 

— S. 116— Suit for Khas possession 
against a non-occupancy raiyat more thari 
6 months after the expiry of the lease i.s 
barred by art 1 (a) of sch. II. (1917) Fat 
' .318=42 I C 177 (F B)=3 Pat L J 1=44 I C 94 

— S. 116, Sch.^ Ill art 1 — Occupancy 
or non-occupancy rights cannot be acquired 
in zerait land, .suit to eject teiiant from 
such land not barred In* art 1 <>f Bch. III. 

39 I C 389. 

■ — Bs. 116, 120— Xo evidence as to 
zeriat laud ])eing ever in Kh;is pos^essioii — ■ 
occupancy right can be acquired on such 
laud. 

I Admissioti by tenant that the lands 
I are zerait— Court caimot go held nd the 
i, admission, 38 Cal 432=38 I A 65=9 I C 913 
!' =15' C W X 345=9 M L T 364=8 A L J 441 
'■=13 C L J 512=13 Bom. L E 396=1911 (2) 
M W N 182 (F C). 

— S. 116 — Zerait land — ^Tciiant’s admls- ■ 
sion in kabuliyat executed after 2iKl March 
if admissible — B T Act Bs, 45, 1 , 12 . 20 C , 

•• . W X 14=33 I C 978. 

— S. 116— Non -occupancy rights ii? 
zerait land may be acquired w'hen it is not 
held under a yearly lease or a lease for a. 
fixed period. All 1929 Fat 392=8 Pat 
471=10 P L T 565=1 E (1929) Pat 501= 

118 I C 399. 

■' Contra 39 I C 389 (Pat.) 

'■ — B. 116— Tenant not absolutely barred 
from acquiring occupancy right in zerait 
lands. A I E 1929 Pat 460=10 P L T 569= 
i IR (1929) Pat 508=118 I C 316. 
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— S. 116— Lessees cannot acquire occu- 
pancy rights when their possession is from 
year to year and they held it from person 
holding for a term of years on the expiry 
of the lessors tenancy they are liable to be 
ejected as trespassers. AIR 1925 Pat 771 

=88 I C 874. 

— S. 116— No occupancy or other 
rights in zerait lands arise even apart from 
a registered lease whether yearly or for a 
term of years AIR 1925 Pat 241=4 Pat 
88=6 P L T 240=(1924) Pat 337=84 I C 305. 

Overruled in 118 I C 316. 
— S. 116 & Ch. V-One does not become 
an occupancy raiyat by holding landlord's 
kharair lands under a lease for a fixed 
period. AIR 1921 Cal. 530=25 C \v K 

714=67 I C 946 
— S 120— Limitation-Declaratory suit 
to correct in record of rights. 2 Pat L J 

493=41 I CM 
— -S. 120 (2) — Zerait laud— Tenant’s 
^idmission in Kabuliyat, executed after 2nd 
March 1883, if admissible — B T Act ss. 45, 
IIG. 20 G W N 14=33 I C 978 

' — S. 120 (2)— Only those lands can be 
treated as zerait which were originally set 
up by the Zamindar as such. Admission 
by tenant in previous deposition is admi- 
ssible in evidence. Assertions of witnesses 
as to the land are also admissible. 13 I C i 
— S. 120 (2) — Documents executed 
between landlord and tenant containing 
admissions as to proprietor’s K a mat rights 
are inadmissible. 5 Pat L J 87=(1920) Pat 
131=1 P L T 13=54 I C 652 
— S. 120 — No evidence as to cultiva- 
tion by landlord or recognition by usage— 
Presumption that land is not zerait; but 
it can be rebutted. AIR 1929 Pat 41=7 
Pat 187=11 P L T 12=Ind Rul (1929) Pat 
149=114 I C 469 
— S. 120 — Recitals in deeds executed 
^subsequent to the 1st March 1883 are 
admissible. AIR 1928 Pat 267=7 Pat 212 
=9 P L T 696=109 I C 526 
— S. 120 — The word ‘Baksht Malik’ or 
ticcadar means in cultivating possession of 
the malik or ticcadar & applies to land 
-directly held & not to zerait land within 
■-^s. 120. AIR 1928 Pat 316=7 Pat 275=9 
P L T 589=109 I C 461 
— S. 120 — ‘Baksht’ means kliudkashat, 

. It may include lands temporarily . in land- 
lord’s possession & cultivation. AIR 
1926 P C 60=5 Pat 735=53 I A 176=7 P L 
T 483=31 OWN 341 (P C)=97 I C 217 
— S. 120 (2-A)— ‘Agreement or compro • 
mise’ relates to character of land. Such 
admission in kabuliyat is relevant. ‘ A I R 
1926 P C 79=5 Pat 634=53 I A 164=7 p L 
T 553=31 OWN 74=44 C L J 86=51 M L 
587=95.^:'-:i:^G^-'tj025. 
See A I R 1930 Pat 197 

K ii. (\) 
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— S. 120— There is nothing in s. 120' 
itself to cut down the generality of the 
expression “any other evidence”. The 
agreement or compromise which the 
Revenue Officer is not to regard is an 
agreement or compromise made before the 
Revenue Officer in a proceeding connected 
with the Record of Rights. A I R 192.3 • 
Pat 276=2 Pat 414=(*1923) Pat 65=4 P L T‘ 
135=1 P L R 111=71 I C 902. 

120 — Mentioning the land as 
zerait in a lease does not mean that it; is 
really so. S. 120 (2) allows the evidence of 
the land being specifically let as propri-- 
etor’s private land before 2-3-83. Presump- 
tion from the Record of Rights is rebutt- 
able. A I R 1922 Pat 425 

— Ss. 121 and 54 (3) — Rent was pay- 
able on 1st December. Attachment on. 
4th December is legal under a distraint, 
order of 2nd December. AIR 1921 Cal. 
361=33 C L J 24=25 C W N 209=22 Cr. L- 
L J 491=62 I C I8r 
— S. 128 (2) (d) — Occupancy raiyat’s 
interest in a non- transferable holding can be 
bequeathed as it is an interest in immove- 
able property. AIR 1929 Cal 127=49 C L, 
J 122=56 C''630=Ind. Rul. (1929) Cal 364 

=115 I C 364 

— S. 140 — S. 140 does not afford the 
only remedy against distrain. Court which- 
passes an ex parte order has alway.s tho 
power to review it. 27 I C 812' 

— S. 143 — Suit for katiari dues is a., 
suit for money, not rent, and is cognizable 
by Small Cause Court. T9 C W N 359=19 
C L J 310=23 I C 12.: 
— Ss. 143, 153- Where in a suit for reiil-’ 
for less than Rs. 100 decree was passed ou 
appeal and application to rehear the appeal 
dismissed. Held no second appeal lay. 

Term “suit” includes appellate stagx . 
19 C L J 310=18 C W N 359=23 I C 12* 
— Ss. 144 (1), 193 — The Act applies 
to suits for rent in respect of forest land. 
Suit for “rent” within the meaning of” 
sch. ri. art. 8 of Pro. Sm. C, Court was 
not cognisable by the Small Cause ‘Court. 

20 C L J 227=19 C W N 415=26 I C 380 ' 
— S. 147 — On Judgment-debtor depo- 
siting the amount, the Court must set aside 
the sale, notwithstanding previous sale 
by the Judgment-debtor. If he withdraw^s 
the deposit he should be directed to fe- 
deposit, and in default the order may be 
executed as decree. 18 C W N 175=22* 

I C 885 

- — S. 147 A — Compromise contravening 

s. 29 is not a lawful contrabt, and Court 
cannot deliver decree on such a compro- ■ 
mise. 18 1 C 809=17 C W N 496u 

— S. 147 A — A compromise decree in 
contravention of s, 147 A is a nullity. 35^ 
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—B, 147 A {2)-”€ourt can give effect 


;to a lawful conaproiuiBe and pass decree, 
•even if the parties subsequently retract 
.from it. 46 I C 228 

-B. 147 A— Landlord & tenant-Com- 
j'promise relating to tenancy — Consideration 
» for compromise consisting of matters 
.^extraneous to suit-^ower of Court to 
.record compromise — B. T; Act ss. 20 and 
H7 a. 4 P L J 667=52 I C 20 

— B 147- A (S) — Comx>romiae dose not 
become null by non-compliance with the 
•Bee. A I E 1929 Pat 287=8 Pat 372=10 P 
L T 189=Ind Eul (1920) Pat 546=1181 C 722 
Holding A I E 1924 Pat 204 and 17 
<j W N 496 As wrongly Dicided. 

— S. 147— Kaiyat at fixed rate cannot 
contract himself out of that right, nor can 
11 , compromise decree not passed in accord- 
.ance with S. 147 A have that effect. 54 I C 750 
-S. 147 A.-A decre under the .section 
'is not a consent decree & its procedure & 
principles in setting aside do not apply A. 

1 E 1929 Pat. 568 (F.B.)=10 PL T 717=Ind 
aiul (1929) Pat. 547=118 I C 723 Contra A 
J R 1925 Cal 199 28 C W N 984=84 ! C 730 
-S. 147-A The sec. is inapplicable to a 
..suit for trespass when alternative relief 
under s. 157 is claimed as it is not a 
- suit between landlord & tenant A I E 1929 
‘Pat 568 (F Bj=Ind Eul (1929) Pat 547=10 
P L T 717=118 I C 723 
— S.147~A, — In compromise of a rent 
suit, the rate agreed to was surely high- 
er than the khatian rate. It is binding if 
' bona fide disputes are settled. A I E 1929 
Pat 287=8 Pat 372=10 P L T 189=Ind Eul 
(1929) Pat 546=118 I C 722 

See also A I E 1924 Pat 374=1 P L 
R 43=69 I C 6!6 
See A I E 1929 Pat. 568=10 P L T 
717=118 I C 723 { F E ). 

— S. 147 A— Decree is not without 
jurisdiction but can be questioned as 
! i 3 rroneous in proper proceedings when 
there is no compliance with the Sec. A I 
E 1926 Cal 1101=30 C W N 940=45 C L J 

24=97 1 C 770 
— -S. 147 A — Compromise decree is 
i null when the Sec. is not complied with. 
Held that decision in 118 I C 722 is 
wrong. A I E 1924 Fat 204=72 1 C 40 
See , 72 I C 40 (Pat.) 

See 35 I C 445 (Pat.) 

— S. 147 A — The Sec. is in applicable to 
:a suit between landlord and trespasser. 
A 1 E 1922 Pat 319=4 P L T 301=(1922) 
Pat 654=71 I C 143 
— S. 147 A— The Sec. prevents land- 
lord from deceiving the provisions of the 
Act to the detriment of . the illeterate 
.tenant. 65 I C 581 (Cal). 
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— S. 147 A— Non-compliance with the 
Sec. of a compromise decree 
objected to in execution. 24 C 


cannot bo 
W N 1070 
=60 I C 204 


— S, 147 B — ‘SShall have regard” does 
not mean that correctness of entries will 
not be presumed., A I R 1926. Cal, 862=30 
C W N 68«;'=96 i C 959 

— S. 148— Plaint under — Particulars 
required by seetioii to be set forth in — 
Absence of, or error a.s to— Dismissal of 
suit on ground of— Not proper— Amend- 
ment of plaint l)y filling up particulars— 
Opportunity for— Court ought to allow, if 
necessary, on payment of costs. 1 1 P 624= 

■ A 1 R 1932 P 355=140 I C 570 

— B. 148— Bent suit— Co-sharer Iiuni- 
lords— Suit by one of— Other co-shiirers 
impleacled as proforma defendants in — 
Tran.spositiou as plain tifts of— Lirnitaiion 
Act, B, 22 (1) applies to, and no question 
of a bar by limitation can arise in such 
a case. 13 P L T 392=139 I C 535=A I K 
1932 P 304=1 B 1932 P 24S=A L B 1932 

P663 

— S. 148— One of the plots comprised 
in the holding was left out of the schedule 
attached to the plaint. The result there- 
fore -is that the suit was instituted . in re- 
spect of a part of the holding ttnd not, 
in I’espect of the whole holding. The 
conse<]uence of such a suit would be to 
treat it not as a ^ rent .suit but as an 
ordinary money suit and that the decree 
that mjiy be passed in a suit of thi.s 
‘ nature will only be treated as a money de- 
cree and not as a rent decree. The eHect 
of not including the plot would not be to 
make the suit not maintainable at ail. 

13 P L T 392=139 I C 535=A I R 1932 F 
304=1 E 1932 P 243= A L R I9J2 P 663 

— S. 148— Bent suit — Plot niimberif 

appertaining to plots comprised in suit- 
Khatoo— Mistake in xdaint as to — Dis- 
missal of suit on ground ^ of — Not permi.s- 
siblc — Amendment of x'^^sibit to be allowed 
in case of, if necessary, on terms. 1 1 P 
624=A I R 1932 P 355=140 I C 570, 

— S. 148— ‘‘Landlord’s interest” in B*. ' ' 
148 (h) is the interest of the person eti 
titled to receive rent at the date of tin* 
application for the excution of the decree- 
17 C W N 276=17 C L J 227=40 C 462=? 

IS I C^689 (F. B.) 

■S. 148-A— Suit for rent by eo- sharer 
landlords— other co- sharer impleaded aa 
defendant— question of title raised— couru 
can go into and decide the question of 
; title— finding that the karsha belonged 
both parties is one of facts— it cannot bo 
;attac&d in second appeal. AIR 193^ 

' ^ C 47A:' 
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— S. 148^ A — The suit must be for 
whole rent due. A L B 1933 0 2= 

59 C 1250 

— S. lAS-A—Where in a rent suiti a 
co-sharer landlord was impleaded but did 
not take part in the proceedings, there' is 
no room for the dectrine of equitable 
-estoppel of standing by A I B 1931 Cal 
485 (2)=58 Cal 358=Ind Bui (1931) Cal 855= 

134 I C 567 

— S. 148- A — The co- sharer landlord is 
made a party in a plaint framed under 
s. i48-A so that certain adjudications may 
be made in his pi'esence and he may be 
given an opportunity of taking benefit of 
such adjudications. It is open to him to 
appear in the suit or not. A I B 1931 
Cal 486 (2)=58 Cal 358=l'nd Bui (1931) Cal 

855=134 1 C 567 

« — S. 148-A — Co-sharer landlord— Bent 
edit by— Co- sharer landlord impleaded as 
defendant in— Plea by, of prior purchase 
of holding by him in execution of previous 
rent decree in a similar rent suit . and of 
Iris liability for rent after his purchase— 
Yalidity of such purchase — Jurisdiction to 
adjudicate upon— Court has, where plain- 
tiff insists upon getting a decree for whole 
rent against original tenant. 59 C 1250= A 
I B 1932 C 894=A L R 1933 C 2 

— S. 148- A-~Uo- sharer landlords— Suit 
by one of, for his share of rent — Decree 
in, ibv his share of rent — Bent decree in 
accordance with S- 148, if and when is— 
Object of S- 148,’ :and essential principles 
underlying it. 11 P 498 - (502-3)=A I B 
1932 P 284=139 I C 830 (2)=I B 1932 P 
255=A,L R 1932 P 646 

— S- 148-A— Suit framed under is a 
^uit for entire rent notionally at .all 
ovents. 

If the plaintiff does mot know' what 
rent has been paid to his: Gp-sharers^; he, 
by impleading them, gives, them a chance 
to raise any case they may haye on that 
jpoint. The intehtipn is that the suit for 
the period covered is to , de^^^ with the 
whole of the rent, so that the. tenant is 
not subjected .to a multiplicity of suits in 
respect of the. same, matter* 59 C 1250= 
A I B 1932 C 894=A L R 1933 C 2 

—S. 148 A— Where a cosharer* who 
used to collect his share of the rent 
separately, sues for Ms share only, and 
obtains decree, such decree will be a 
mioney-decree. But if the decree is pro- 
perly framed under S* 148 A- it will 
operate : as rent-decree. 27 C L J 101=45 

.-■,fC:767 

y-S. 148 A— tJsufructuary mortgagee 

is’, a •dahdlprd” and , can “ sue for feat. 
TIslifruciuary mortgagee from one of the 


BENGAL TENANCY ACT V1H * OF 1885 

cosharers is a cosharer Tandiord within B,. 
158 B (1) (e). If a suit comes within 
141 A. the decree may be excoted under 
S. 158 B (1) (e) and not under 0 34 r. 14 
of the C. P. a 18 .'C- W K I016=23v 
. ■ ■ ''Tr C^;98IK':;' 

— S. 148 A— Cosheibait,. being not a 
cosharer, cannot maihtam suit under' 
S. 148 A. 27 C L J 605=41 I C 837 

— S. 148 A—^Decree -under— Sale of> 
occupancy-holding' Execution — Purchaser's . 
right to apply under O. 21 it. 100 and 101.. 

. 2 P L J 478=1 Pat L W 685=42 I C 526* 

— S. 148 (b) — Bent Suit- Specification 
of property in arrears is necessary. 27' 

I C 313. 

— S. 148 (b) — Assignee'of a rent-decree 
cannot execute it even as money decree, 
unless the landlord’s interest in the land', 
has become vested in him. 41 I C 542*. 

— S. 148 (b) (1) Proviso — Plaint with* 
out statement of rate of rent — ^Practice — B ' 
T Act S. 153. 23 1 C 416. 

— S. 148 (b) (2) — Court, has no juris- . 
diction to dismiss a suit, on ground of’ 
plaint being defective under s. 148 b (2\, . 
without first asking plif -to amend the 
plaint within a particular time. 1 Pat L T ' 
188=55 I C 445=2 U P L R (Pat) 29. 

— S. 148 (h) — Bent — Decree satisfied^ 
when payment made to and accepted by v 
assignee of decree— Contribution, suit for ■ 
20 C M .N^458=20 C L J 200=27 I C 56 (2). 

— S. 148 (h)— An assignee of a decree 
for arrea,rs of rent is prohibited from exe- 
cuting the decree bv reason of s, 148 (h) 

A I B 1931 Cal 48*5=35 C W N 51=Ind ' 
Bui (1931) Cal 493=58 C .798=131 I C 701., 

-,~,Ss..l48 A, 158 -B, sub-s. (2), 170-Smt; 
by co-sharer-landlord for his snare of rent,, 
making co-sharer party and offering to 
raise valuation if anything found due to^ 
co-sharer-Decree for arrears due, on account 
of holding — Claim not allo.wable in such . 
case. / 8 Ind Gas 60=15 C W N 820.. 

■ — S. 148 A. S 458 B; ‘ Sch III art 6^ ■ 
Decree by cosharer landlord for his share ■ 
is a money decree and special limitation 
does not apply. 16: € W K 1006=16 C L J 

379=17 I C 207. 

— S. 148 Ar-Co-shafer— Bent. 48 I C . 

. . 726, 

— Ss. 148 A, 158 B— gale in execution 
of decree without serving^^motice under 
168 B upon co-sharer ‘landlords. Such sale 
is not void but has the effect; of. a sale • 
under money decree. ' . . .55 fC 402. , 

— ^'Ss. 148 A? *|68 W ;i88^Sul|'.under ■ s.’ 
148. A’shouM in: form be fof the whole rent, . 
And fii' Siibstance’ for separate share, and 
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bodv of landlords should 1 

V-ir-. I TT T r Of ! 


— S. 148 , A— Transfer was recognised 
bv some co-sharera only when a non-trans- 
ferable holding was sold, dithers filed w 
rent suit making the con.senting landlords 
and original owner defts. but purcha.ser 
was not made a party The decree is not 

monev decree but a rent decree. A 1 Ji 

192G Cal 733 =30 C W N 494=96 1C 689 

g. 148 A.-A co-sharer filed a rent- 

suit It was not stated tha.t he had a right 
to sue for his share. The suit is maintain- 

.,„le » to osis |‘V«': 

'■ — B.'148- A-Whole" re«t';''slKrold; Ipe.; 

sued for 'or the pitf. must he unable to fix 

wbeto, o, ...1 “‘■'.gv'c'J’jfSotcS,!': 

' — S 14:8 A- When ■ a' rent Tiecree 'is':' , 

I obtained against some tenants «>;lv h is 
I not a rent decree. X 1 11 UA) I at <8.i-88 

I I C 

i — S. 148 A-In a suit under 'the Sec. 

i co-sharer laiidlords were deffs. & tliej did 
i not deay plff’s share-Teuaat cannot dispnie 
I piff’s share when they had ' not; aliege^l 
' excess payment to any co-sbarer, A * 1^ 
1925 Fat 564=6 P L T 780=86 i C 559. 

: — S. 148 A-Becree is a rent decree 

* when a' cVsharer’s suit complies with S. 
i 148 A. A I B 1925 Cal 82=28 C W N 757=85 
i . I;C2!4. 

' ■ . ' —S. 148. .A (1)-Pi.ff sued for ,, his share ■ 

' only. but prayed that .under, some;- condi- 
tions the- whole ■ amount due to.'allco- 
: -sharers may be decreed is . not aceordmg 
i to- S. 148 A (1). A I B 1925 CaM06=51 O 
! ■; ' 935=40 C L.^T 512=84' I C. 145. 

i ' ' —S, 148 A-A co-sharer' can sue for 
' his share o.f rent & the decree is. valid. 
Plff alternatively claimed the whole , rent.. 
& the 'co-sharers ■ were made parties.'' .la. 
absence of proof -of , a" contract - tor -sepa-; 

; yjj,te connection, plff’s claim may be decreed, 
A.-A rent suit primarily ; a j pj23 Pat 41=4 P L T H9=(1922) Pal 
ciaimiiig pni » share is not one withm s. 1 9 P -L T 809=114 1C 193. 

148 A though it includes ^ ; _g the suit was for 

rshares A I R 19-8 Cal 34i-l08 • but in substance for a share 

—Ss. 148 A & 163-If otherwise good a the landlords must be made 

• decree is rendered any theless one for rent t-,.g t^e plff must allege his inability 
hy mere Court’s failure to simultaneously : the shares AIR 1922 Pat .'»(i0=3 P" 

issue the attachment order & the proclama^ ■ . m - e.., 

ITT, -.naD TO.i aio-n T>.+ 9fifl-lft7 I C. 


that the whole i r 9t 

be impleaded 4 Pat L J 500=53 1 C 91. 

—S. 148 — When particulars in s. 148 

rare not stated in the plaint, 

■ask for them but when the cause of 
■.action is mentioned, suit should not be dis- ^ 
missed but the p j 

.- hould be wed AIR 1931 Pat ^ 

LT(il7=I B (1931) Pat 49=1281 C 785. | 

— S. 148-The decree will be a money ; 

i!f“urt repi4ented!’“A I*® ^ 

.Pat 733=9 P L T 484=1 R 192J Pat lb4=n^5 j 

S, 148- Rent suit confined to lands ; 

-actually under lease should not be dis - 1 
missed as accretion extends the tenure. A ; 

I E 1925 Cal 758=29 C W Ji , 

— S. 148-Iu a rent suit & alieruatively 
‘for money had & received of^ title 
'may be gone into & the 'L.Z! 

t.special but summary. A I B tn 

27 OWN 716=50 C 804'=77 1 C lO. 

— S, 14 S— A— Decision of rent in a 
•m*ior suit between co-sharer landlord & 

■■Wut is not binding on another such 
landlord made a co*deft A I B Id’oo 
';169=33 C W N 1221=57 C 

— S. 148 A. -A oo-sharer landlord can 
■•sell the ‘boldiug though he is uuiAle to 
ruet his co-sharers with him. A 1 R 1« J 

i, ,C9='ffl 0 vv S >-2Vl=5T C4M E^(W,, 

—Ss. 148 A & 159 (b)-A recor^d full 
•proprietor was only a co-share^ 

.’obtain a rent decree but unless Ss. 148 (a) 

. 4 ^ 159 (b) are complied with it will not be 
such a decree & he cannot 
itself in execution sale ^ V; 

::d57=8 Pat 375=1 R (1929) Pat 557=118 I C 

i 4 J 

--S. 148 A.-A rent suit primarily pj23 Pat 41=4 P L T H9=(1922) Pat 

withm s. ^ ^ .r m OAM„4.i I r- tA. 


iBn YTR"r9irPat¥l¥=^^ * C j 

S. 148 A-Not substantial but strict . 
.comnliance with the terras is ' necessary. A 
IE 1927 Cal 945=103 1 C 827. 

-».See AIR 1925 Cal 106=40 C B J. 

512=51 C 935=84 I C 145. 

•— S. 148 A-Though the plfE should 
•sue for the whole rent due, but when 
dues to other co- sharers are unknown, he 
can sue for his share only. AIR 1927 
Cal 945=103 I C 857. 


A "I R"49l2:Pat""560=3'„Bv 

L T 439=68 I C 625. 

See 4 F L T 500=53 I C 

148 A«ali the arrears <lue must, 
bs sued for & not the rent payable under 
contract. AIR 1921 Cal 289=34 G L J 462= 

■6.5 .4 y !• ' 

— Ss, 148 A, 158 b & 169— Some ca*» 
sharers sold a part of the holding in 
execution of a rent-decree. Subsequently 
the whole was sold in execution of decree for 
. -y^^hole rent. The latter purchaser has a 
I preference to khas possession* AIR 1922L 
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Cal 243=26 C W N 639=35 C L J 30=64 

I C 591. 

— S. 148 H-An assignee of an arrears 
-decree who is not an assignee of the 
landlord’s interest cannot execute it. 35 0 
W N 51=131 I C 70I. 

Bee also 41 I C 542 (Gal). 

— S. 148-L— Assignee— Legal heir in 
possession of general estate of testator— 
Eent suit, before executor under will 
obtains probate of will — Probate obtained 
by executor before decree in suit-Decree 
ill suit nevertheless passed in favour of 
legal heir-Decree a rent decree within 
meaning of Tenancy Act is. 

The decree-holder cannot be held to 
have parted with or assigned over his 
interest as landlord in any way, so as to 
be an ex-landiord and not an existing 
landlord. 59 C 911. 

— S. 149 — If the tenant hands in the 
amount claimed in the Court, the Court 
will serve notice on the third party and 
unless the latter brings his suit within 3 
months, the plff in the first suit will be 
entitled to the money. 

The suit instituted by the third 
party, under S. 149 (33), is not rendered 
infructuGUs by the fact that plff in the 

• original rent suit gets a decree against the 

deft. 47 I C 1003. 

— S. 149 — Was introduced for the 
protection of tenant against harassment or 
litigation. 16 C L J 501=16 C W N 558= 

14 1C 230. 

— S. 149 (3)— “ Money ’’ is the entire 
sum deposited and no question of appor- 
tionment can be raised or decided in a 
suit under s. 149, 21 G L J 485=29 I C 883. 

— Ss 149, 163 — Dismissal of suit for 

• rent on basis of decision in suit upon title 

by third person under S. 149 (3)— No 
second appeal lies. 50 I C 276, 

— S. 149— Under 0 21 r. 90 C P C. 

23 CW N 619=50 I C 329. 

— S. 149 (3) — Decision under the Sec. 

- does not finally decide substantial rigiits. 
Incidental decision on title is not res 
judicata. A I E 1927 Cal 431=100 I C 427. 

— S. 168 — S. 153 is applicable to a suit 
by the assignee of landlord’s entire interest. 
The tenant pleaded that he paid rent to 
the middle tenure-holder-Held that there 
was no second appeal as the suit- value was 
less than Es. 100 & though decision* was 
about interest in land, it was . jnot one 
between parties having hostile claims as 
the alleged tenure-holder was not a party. 
Whether the Court is rignt or wrong but 
has decided within jurisdiction the High 
-‘Court could not interfere in revision. 1 
Pat L W 548=39 I C 74S. 
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— S. 153— The plff. purchased land- 
lord’s right at execution-sale & in a rent- 
suit his successors were added as defts. 
who pleaded that plff. had not got posse- 
ssion of Landlord’s right. Held that second 
appeal laj?- as piff’s title was questioned by 
the successors & there were conflicting 
claims. 32 I C 695 

— S. 153 — Specially empowered judicial 
officer’s decision is unappealable when no 
special questions show in S. 153 are 
decided by him. In a suit for rent of le^s 
than Es, 50, defence plea was that plff, 
w’'as his beiiamidar & the specially empower- 
ed munsiff dismissed the suit without 
deciding the question of title. The appel- 
late court decreed the suit on merits, holding 
the appeal as competent. Held that second 
appeal lies though first appeal would not 
lie. Per Sanderson. C J As the Dt. 
Judge decided a question of conflicting 
title within S. 153, a second appeal was 
competent. 

Per Mookerjee. J. A second appeal 
lies on the principle that when jurisdiction 
is usurped by a Court in making an order 
which is appealable. 

I If it was within jurisdiction, an 
appeal against is not defeated because the 
order was made without jursisdiction. 

As the first appeal was incompetent- 
the case was remanded to the Dt. Judge 
to be dealt with under the proviso to S. 
153, 20 C W N 967=24 C L J 235=35 I C 343 

— S. 153 — “ Order ” in S. 153 includes 
final as well as interlocutory orders. Bo- 
in a rent suit below Es. 100, lower appeal- 
late Court’s remand order for retrial without 
deciding special questions is unappealable. 

34 I C 30i 

Overruling on review. 23 C L J 235- 

=311 C 812 


-S. 153 — In a rent suit below Es. 100, 
on piff’s failure to prove the alleged rate^ 
decree at the rate admitted by deft. was. 
granted held that there could be seconci 
appeal as there was a question of rent rate 
within S. 153. Unless expressly denied,, 
the Eecord of Eights must be presumed to 
be finally published under B. 103 (B). 
Under S. 141 B (1), a certified copy of 
the Eecord of Rights should be supplied 
by the Coliectur when a plaint is admitted 
without the rental of a tenancy. 23 I C 416 
— S. 153— When the only question de- 
cided is about the existence of relationship 
of landlord & tenant, no special appeal lie» 
to the High Court in a rent-suit below 
Es 100. 47 r€ 105 

S. 153— In a rent suit below Rjs. 100, 

alleging that deft, was piff’s under raijat 
but he denied it held th^t second appeal 
would lie to a rent decree passS^d tor the 
pl^ ' .20 C W N 1352=39 I C 233r 
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— S, 153~Deft’iio-l was the teiiaut &. 
deft), no. 2, an, intermediate tenure holder 
v/hich title was ’ al!e,ged by the plft*. to be 
annulled, under Patai I^legu. Ss 11 t'i: 1*5. It . 
was dismissed because the tenure was not 
annulled by a previous suit. Held that a 
secoiid appeal lies because the question 
came under S. 153 B T Act. 1 1 I C 85 
— S. 153— For a right of second appeal 
utider S. 153, it is only i^equired that the 
decree decides the annual rent either ■ 
directly or iiicidently, though there may 
not be' any contest upon' it. The defence 
must be put in at the proper time. A 
tenant cannot, |)lead eviction by title 
X)aramount for the first time in second 
appeal. , I ^7=|8 C W N 552 

— S. 153— There is no rigid rule Biat 
a question of title may not b^.. raised in a 
rent suit. In the case of a suit valued at 
much less than Bs. 100, wherein no question 
of title had been decided, a second appeal 
is barred by S, 153. AIR 1931 Cal 673 
=53 C L J 415=Ind Rul (1931) Cal 801 

=134 ! C 305 

— S. 153— Case coming under — Bale — 
Fraudulent suppression of process of— 
Application to- sef aside sale .on ground of 
— Order on — Appeal from— Not competent, 
b33.iuse fraud alleged is not something 
different from irregularity of proceedings 
in publishing and conducting the sale. 36 
C W N 330=1 R 1932 C 482=138 I C 647 I 
=A I R 1932 C 490 i 
— S. 153— Suit by landlord for re- I 
CO very of rent — Order passed in— Ex parte ; 
decree in suit— Application under 0, 9, r, : 
13, C P C to set aside— Order dismissing i 
is an Order passed in suit -within liieaii- I 
ing of B. 153, and is not appealable. 30 
C W N. 540=56 C L J 145=A I R 1932 C I 
687=1 R 1932 C 631=139 1 C 502=A I R ' 

1932 C 128! 

— Ss. 15.3 and 3 (5) — Bent — includes 
cesses— suit for recovery of — plaintifi;’& 
name registered under Bengal Land Be- 
gistration Act— can sue alone— Second 
appeal ALB 1933 C 329=57 C L J 120= 

'60 C 587. 

— S. - 153' — The deft, had no other 
“title than that of tenant under pro forma 
-deft, in a rent suit -below Bs. 50, there 
is* no second appeal from the decree bd- 
■cause there is no decision of a, question of 
■fitie to or interest in land between *par- 
-ties with conflicting - claims.; 55 I C 92 
•- — S. 153— .Second appeal lies against 
:a decree deciding rent to be Bhowii or 

■I1CLJ487 

S. 153 — S. 153 B T Act does not 

l>ar secojjfi appeal when the question is 
about deft .s liability to nagdi or bhawli 
rent. iSo such appeal lies under the a'bbve 
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sdc. when there are confiieting titles 
of one of the parties & a stranger. 4 .Pat L 
W 72=43 I C 777 ■ 

— S. 153— It is a question of annual 
rent payable by tenants witliin S. !53i 
when a jeth raiyati mail is claimed not as 
personal right but as incidental to holding 
which the tenants have a right to deduct 
from the rent to i>e paid & for which 
there is no separate cause of action. {1920) 

Pat 241 

— S. 153— A .suit was bjought for Bs. 
82-8 as rent-arr<iar.s Bs. 50 ns dtunages 
held that B. 153> bars sec.oml appeal for ■ 
rent S. 102 0 P 0 for damages doinder 
of a money claim with that for rejit 
does not evade the bar inentiorical in S 
153, the word ‘rent' nra.y f)er}iaps itu-.ludv^ 
all that is recoverable a,s rent nmhv .B T 
Act as also amounts ancillary to it, viz. 
interest or arrears or statutory damages 
for non-payment. 23 G L d 557=34 I C 697 
—S. 153 -When no question of title 
is decided & the claim iii the rent* suit 
i.s below Rs. 100, there is no second appeal 

53 ! C 64. 

— B. 153— 'A CO- sharer landlord sued 
his tenant & co-sharer for arrear.s. The 
first court gave the decree against the deft, 
co-sharer & the, Lower Appellate Couft 
dismissed the suit holding that 2nd deft, 
had an ijara interest which wa.s a shield 
between pllf. & tenants held tluit the onus 
to prove that ijara was valid & operative 
was on tlie contesting defts tSc that tin*/ 
decree decide.s a ipiestion of title Ijetwoen 
ijardars & the pill who ha<.l coiifiicting 
claims, a second appeal is competent, it 
■. . 1C 414, ■■ 

— B. 153— Decree at the rate adnjitted !>y 
deft, was given a.s pltf*. failed to prov*e 
the rate claimed, held no second appeal 
lie.s -under S. 153.. 49 I C 255 

— B. 153— Plff. under a title from 
proprietors' zurpeshgi lease field a rent- 
suit The' defence was that after the lease, 
the property was divided under the Estates 
Partition Act & the rent was paid to A 
as he was entitled to the land occupied 1>y 
him. Bo A was made a deft. & he admi- 
tted the receipt of rent. The first appeal 
Court- made A liable to pltf. held (1) under 
S. 153 a second appeal lies (2) that on the 
finding that A was in directly a party to 
the lease, he cannot contened that plff. 
had not right, to ask fc,>r the rent from 
the tenant but that he was entitled to rent 
de6We- against him & not against A for 
the' money, A 'received' was lo the use of 
' tenant & not to that of plff. 20 I C 7.0. 
y-* — g/ l53— The clai;to in a rept suit 
was' less than Bs. 100 & the defence plea 
was that plff. was entitled to only a half 
held 'that second appeal, was proper as 
there* was a dispute abopt the amount* of 
refit anfixially payable. 51 I C 397 
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— S. 153 — The deffc. claimed Rs. _B-5 I 
as 3nafi because he was a Jeth raiyat in a ' 
rent-suit 110 exceeding Rs. 100 and the | 
landlord preferred a second appeal. Held | 
that under S. 153 no such appeal lies. ; 
Mali is not rent as it is a sum payable by j 
the landlord to the tenant, where as rent ; 
is payable by the tenant, mafi is a set-off ; 
against the rent. 1 Pat L J 604=20 G W i 
N 1207=3 P L W 92=37 I C 670 ; 

-~S.^ 153 — A finding is inoperative I 
when it is on a question not in issue. In | 
a rent suit a finding as to adverse possession i 
wdiich does not arise at all is not a decision ! 
as to title & so under S. 153, is not ; 
appealLibie. 53 I C 576 ; 

— S. 153 — There is no second appeal | 
in a rent-suit below Es. 100 when Dt. I 

■ Judje without any matter on merits holds 
that appeal to him is incompetent. 57 

I C 759 

— S. 153 — An appeal lay to the Dt. 

■ Judge, when the original Court in a suit 

• for rent below Rs 50, held that there was 
no relationship of landlord & tenant & 
that defts inter se were so related & so 
dismissed the suit. 55 I C 2!2 

— S. 153— The 3rd deft, lessee the plff. | 
sued the other defts for rent & the vali- 
dity of the lease was questioned on the 
allegation that they were his tenants, held 
that the decision as to the validity of the 
■lease decides the question of title under 
B. 153 & a second appeal lies. In a previous 
suit an exparte decree for rent was obtained 
held that it established the relation of 
landlord <& tenant & unless proved its 
non-existence, under S. 109 Evi, Act, its 

■ continuance will be presumed, 18 C W N 33= 

22 I C 383 

— S. 153 — A — application to set aside 

■ an ex parte decree — Court accepting a 
surety bond in lieu of deposit — order 
erroneous— jurisdictin. A L R 1933 C 195 

=56 C L J 575=A I R 1933 C 343 

-—S. 153 (a)— Whether the rent is in 
money or kind whether the piff, is a co- i 
sharer & other co-sharers are as proforma- ! 
defts, s. 153 (a} B T bars second app- j 
eal in a rent suit below Rs 100. 54 I C 662 j 

^ — S. 153^ — S. 153 B T Act does not ' 
bar an appeal against a decision in a rent- | 
suit when after considering •whether the ! 
tenants are entitled to part abatement of i 
rent or not full rent was decreed, as it I 
decides the amount of annual rent. 20 Bom. ! 

L R 161=42 Bom. 277=34 I C 851. 

— S. 153— Not controversy but decision ■ 
on a question of title between conflicting ' 
ciaimauts is necessitated by s. 163. Bo no 
appeal lies under the abo^^e sec. when in a 
rent-suit the quest ion,., of title ^was raised i 
%at not decided by the Court. . "44 l;C 558;i‘! 


■ ENGAl TENANCY ACT: yi!l OF 1885 <CW.d.) 

—S. 153— Under s. 153 B. Act no 
appeal lies against an order dismissing 
tenant’s objection to the sale of his hold- 
ing in execution of landiord\s money 
decree against him as it decides title. 

49 I C 465. 

— S. 153 — The. deft’s plea in a rent- 
suit valued at less than Rs. 50 was that he 
is not plfii’s tenant but is entitled to it 
under a settlement from superior landlord 
and holding it proper , the suit was dismiss- 
ed. Under s. 153 a second appeal lies. 

39 I C 721’. 

— S. 153 — There is no second appeal 
from a Dt. Judge’s order in executicn of 
a decree in a landlord’s rent suit where 
the claim was below Rs, 1008 nothing 
mentioned in s. 153 was decided. 24 € L 
J 331=37 I C 425 (F B). 

— Bs. 153, 174 — A specially empowered 
munsilf decreed a rent-suit below Rs. 50 
but the decree was modified in appeal 
heard without jurisdiction. Decree-holder 
become the purchaser in execution. Under 
s. 174 an application to set aside the sale 
was made but was refused because the 
poundage fee Avas not deposited. In ap>peal 
the Dt. Judge overruled the objection 
about the competency of appeal. On hear- 
ing it was held that Ihe judgement debtoi* 
was not bound to deposit the poundage fee 
because on reversal of the sale the decree- 
holder would be entitled to the deposit. The 
sale was set aside held that (1) under s. 174 
the order is appealable, (2) an order setting 
aside sale or refusing it relates to title, 
(3) the new explanation to s, 153 does not 
supersede 32 C 967 F B although it con- 
siderably restricts its effect. (4) when the 
question is whether s. 174 is fully complied 
with by judgment debtor, the case does not 
come under the explanation but the rule 
in the above decision applies. (5) first appeal 
was -competent. 15 I C 436=16 C L J 542= 

17 C W N 84. 

— Ss. 153, 153 A — Specially empowered 
officer under s. 153 passed a rent-decree 
held that an appeal from an order in 
execution by an officer not so empowered 
is not barred. Whether an appetd lies or 
not depends upon the qualification of the 
officer making the order. Though s. 153 A 
does not state how to apply the deposit by 
the person at whose instance the exparte 
decree is set aside, the iatidlord ^ in whose 
favour a decree is made on tri*al shouM 
apply the deposit to his credit towards 
satisfaction of the decree and execute it 
for the balance. aO .I C 539=15 C W N 760. 

— Ss. 153, 143 and 143 (2)— A suit for 
rent-arrears under Rs. 100. was dismissiji 
oh merits. The appeal ivtis 

parate. The respond ent under. 0 43 r. 

21,U. P. 


O 43 r. 
4 -''Was re^' 
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BEiNGAl TENANCY ACT VIU OF IS85 {ConUl) 
fused aud he appealed held that no appeal 
lies under S. 153. S. 143 (2) making 0. 
43 r. 21 C. P. C. applicable to suits be- 
tween landlord :iud tenant, does so sub- 
ject to S. 153 and the absence of restric- 
tion in an at>pealable case from cl. (t) does 
giv^e the right to appeal. 19 OWN 359= 
19 0 L J 310=23 1 C 12 
— B. 153. Expl — In a rent-suit under 
Ks. 50, a decree was passed and 30 days 
after the execution sale, an application for 
setting it aside because of fraud, irregu- 
larity and Collusion was made and was 
refused on the ground that there was no 
such fraudulent concealment as to bring 
it within S. 18 Lim. Act. held per 
curiam that under 32 C. 957 F. B. an 
appeal lies as this was not a finding on a 
question of irregularity of sale within the 
explaiia. to S. 153. Per. N. R. Chatterjee 
J, The expla-does not cover a question 
of fraud in publishing or conducting a 
sale. Per. Mullick. J. Fraud may or may 
not accompany the irregularity. Irregiila 
rity tainted by fraud is not excluded by 
the explanation. 19 OWN 953=22 C L J 

245=29 I C 308 
— S. 153, Exph— •Controls general 

right of appeal given by S. 174 (5) of 
amended Bengal Tenancy Act. 36 G W N 
330=1 R 1932 C 482=138 I C 647=A I R 

1932 C 490 

S. 153— The onus is on deft, to 
show that plif should have registered her 
name under Laud Registration Act before 
plfif. w'as entitled to file a rent- .suit. 
The Bt. Judge's jurisdiction is revisioual 
and not appellate under S. 153. But when 
Dt. Judge instead of considering whether 
primary court acted without jurisdiction 
or illegally or with material irregularity 
treated the matter as an appeal, he has 
acted illegally and with illegularity and 
the High Court is justified in its inter- 
ference. 23 i C 844 

— B. 153 (b)— A munsiff with powers 
uiider S. 15.3Xb) decreeed two rent suits under 
Rs. 50. The defts. decreed appealed. The 
. sub-judge decreed the appeals in one 
judgment. High Court granted rule on a 
single petition held that (1) no apx»eal 
lies to the sub- judge and though not 
raised in court below the objection may 
he taken in High Court as it concerns 
Jurisdiction. (2) High Court can grant a 
.rule on a single petition ateefcing two 
•decrees, the subject of a single appeal. 

15 { C 669 

— -B. 153 (1) (b)— Only revision and 
mot appeal is allowed against a decree or 
order of the specially empowered ofiScer 
mnder S. 153 (1) (b). . _55 | c 6?3’' 

(b)-“There is no appeal from 
Jit. AluiLSif s dismissal of a rent suit of 
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less than Ils, 50 when he hold.s that relation- 
ship of landlord and tenaiiit is iiot proved, 

41 I C 922 ■: 

—Bs. 153 A, 193— s. 193 makes s, 153 
A applicable to rent suit of a jolkar. An 
exparte decree was passed in such a suit 
but deft applied to set it aside, held th;U 
applicant should deposit^ tlie amomit whicli 
he admits to he due. 15 C L J 52=11 I C 

■ ...... 1:23. .. 

— S. 153 (a) Tiie admission that rent . 
m due for the holding for which ilie suit - 
is filed is contemplated by .s, 1 3 (a) wlum 
the deft alleged that land uientumed in the 
ifiaint was in fact a part of tim holding 
with an annual jama of Rs. 7—12 licid that; 
it was not an adiiimsiu of the liability for 
rent for the suit holditig but fora difi'eriuit 
one & s. 153 (a) was in app}ic;d>lc. 19 C W 
N '970=22 0 L J 589=29 I C 476. 

— S. 153 A, An applicatimi to set a 
side 11 expa.ste decree cannot be entertained . 
unless it shows the injury sustained by the 
applicant caused by it. 4M C 800. 

— Bs. 153, 15;> A — A especially em|>o- 
wered officer under s. 153 decrceii a rent- 
suit, held that the Bei*, does not: bar an 
appeal from an order in execution made by 
an officer not so empowered. Whether 
appeal lies or not is be determined with, 
referetice to the qualification of the officer 
making an order which is to })e api>ea!ed 
from. Though no mode of ax>piying the depo- 
sit, is given by s. 153 A, l)y the person at 
whose instance exparte decree is set aside 
tlie Legislature intended that the Imidlord 
for whom decree is made on retrial should 
apply it to words salisf action rd' the decree 
& execute it for the balance, if anv. 1.5 C 

W N 760- 

Ss. 153, 186 A. The fir.st Court decreed 
a rent-suit for Rs. 99 awarded R.s, 25 
damages under s. 186 A. Htdd in second 
appeal by deft, that it was L}UC'stlonabIc 
wdietlier socoiid appeal Hus. A High Court 
could sue motion interfere with Bub. Court V 
order under s. 115 C P C wlien an illegality 
or irregularity is clear on the face of the 
judgment In a rent-suit deft denied pllfs 
title as being his daughter's bejiarnidar. No 
issue was raised as to deft’s estopj)el from 
denying pltf’s title the first appeal court 
held that he was so estopped. Held that 
hold so was an irregularity when thero 
was no finding about the question whether 
deft was inducted by the plif or if so, in- 
to .what land or whether there was an 
attornment to the piff*&as to the question 
of benami as bearing upon that of estopjTei 
held also that it was a material irregularity 
- to come to a finding under a serious mis- 
apprehension of facts. An admission with 
?out being aware of circumstances is not 
binding, Deft’s previous deposition, who 
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made no appearance in subsequent suit was 
admitted without any proof that it was his 
deposition held that it was an irregularity 
within s. 115. Before damages are awarded 
under s. 186 A its reasonable or probable 
cause should be found out. 9 I C 806. 

— Ss. 153 — There is no right of appeal 
as the case does not come under the 
exception when the decision holds that 
owing to irregularity the sale is to be set 
aside or that the sale is good not with 
standing- the allegations of irregularity. A 
I II 1930 Cal 490=34 C W K 331=1 R (1931) 
Cal 9=128 I C 89. 

— S. 153 Ex pi: An appeal does lie 
when execution sale is set aside because 
of fraud AIR 1930 Pat 371=11 P L T 
312=1 R (1930) Pat 478=125 I C 126. 

— S. 153 Question of tiile arises when 
in a rent suit below Rs. 50 defts disclaim 
liability by pleading transfers. A I R 1929 
Cal 645=1 R (1930) Cal 485=125 I C (01. 

— S. 153—Custom to remit rent for 
failure of crop is not one of rent payable 
nunuallv. AIR 1930 Cal 251=1 R (1930) 
Cal 482=123 I C 98. 

— S. 153 — Decision of the rate of rent 
or liability for its payment in utbandi 
tenancy is appealable. AIR 1929 Cai 206=1 
R (1929) Cal 689=118 I C 881. 

— S. 153-The claim not only in eludes 
statutory interest <&. damages but 75 p. c. 
interest if agreed to. A 1 R 1928 Cal 777=56 
C 723=48 C L J 327=33 C W N 126=1 R 
(1929) Cal 417=U5 ! C 595. 

— S. 153 Expl, The provision is appli- 
cable whether irregularity is due to negli- 
gence or fraud. AIR 1928 Cal 859=48 
C L J 581=1 R (1929) Cal 378=1(5 I C 522 

— S. 153 — Annual rent payable is not 
determined when the decree is passed on 
deft’s admission. AIR 1928 Cai 512=109 

I C 25 

See. AIR 1923 Pat 41=(1922) Pat 
,355=4 P L T 39 

— S. 153— Appeallies when the amount 
of rent is not declared in the decree but 
the question is actually decided. AIR 
. 1928 Cal 254=107 I C 470 

— Ss. 1,09 & 153--Dt. Judge may inter 
"fere when "a Munsif wrongly holds that 
109 bars a suit. AIR 1927 Cal 711=46 
C L J 46=104 1 C 349 

— S. 153 Expl— Fraud is also included 
in irregular publication or sale. AIR 
1927 Oa! 633=45 C E J 566=32 C W N 57 

=104 I C 199 

Bee . also 107 I C ,471 

—Si 153— No second appeal . can be 
maintained when the alleged fraud is not 
proved. AIR 1927 Cal 845=54 C 1Q50=I93 
^ I cm 
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See ■ •107I.C47L 

— S. 15,3 — Appeal lies to a Sub-O i'.dge 
when a rent-decree is passed by a Munsif 
not specially empowered & until question, 
of title is involved the Sub- Judge’s order 
is unappealable. AIR 1927 Pat 300=102: 

1 C 603- 

— S. 153 — Exception to the Sec. is- 
inapplicable to a decision that set up jama, 
is part of a bigger jama AIR 1927 CaL 
939=31 C W N 436 =(02 I C 357 

— S. 153 — Amount of rent was depen- 
dent on the existence of other co-sharers«. 
No question of rent-amount is decided when 
the finding is in the negative. AIR 1926' 
Cal 1113=30 C W N 850=44 C L J 414=97 

I C 1038 

See 97 1 C (38: 

— S. 153 — In a rent-suit the defence 
was that as there was another co -sharer., 
plft. was not entitled to whole and the 
whole claim was decreed. It decides the rent 
payable. A I R 1926 Cal 1229=97 1 C 138- 

But See 97 I C 1038 

— S. 153 — An execution sale was set 
aside under C P C & O 21 r. 90 of which, 
is not exempt from s. 158. AIR 1926 
Cal 790=30 C W N 586=96 ( C 669> 

— S. 153 — A rent-suit is not made- 
necessarily one for assessment by a prayer 
for enhancement. AIR 1926 Cal 1182=44 
C L J 296=96 I C 570 

— S.‘153 — A suit is not a rent suit 
when assessment is prayed for wdth a 
prayer for recovery of rent. AIR 1925' 
Cal 936=52 C 689=90 I C 71. 

_ — S. 153 — Special Judge’s order on an 
application to set aside a sale for a sum 
below Rs. 50 because of fraud is unappeal- 
able. AIR 1925 Cal 1064=88 ( C 667 

— S. 153 (b) — There is no appeal when 
a specially empowered Munsif tries a rent 
suit below Rs, 50. AIR 1925 Cal 1237 

=85 I C 760* 

— S. 153— The decree is unappealable 
when in a rent-suit non-joinder of necess- 
ary parties is objected to & there is an. 
absence of separate collection. AIR 1925 
Cal 1032=30 C W N 63=85 1 C 576* 

— S. 153— No second appeal lies when: 
a rent-suit is valued below Rs. 100 & nO' 
question of amount of rent is decided. 

AIR 1925 Cal 395=82 I C 829‘ 

— S, 153 — Second appeal is not* barred 
when there is dispute about the ambuiit .bf' 
rent, AIR 1924 Cal II J 334- 

. , „ . V ' '=81 I C 567' 

rrrSr 153— Second appeal does lie when 
a qj^sifeion of -the rent. payable is involved. 

1925 Pat 294=78 I C 46i 
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^ — B, I5f? — '‘Has decided a (iuestion of 
title” refers both to decree & order. Order 
in execution must itself decide title. A I 
R 1925 Gal 299=78 I C 236 
— S. 153-~An appeal does lie when 
both fraud & irregularity are proved. A 
[ R 1922 Cal 1()3=77 I C 520 
— S. 153 — When plff, has not published 
'the notice there is no appeal against a 
■decision about the deft’s liability to pay 
-cess. A 1 R 1923 Cal 073=37 0 L J 521 

o . . rl^ * ^ 

— b- 1,53 provi — An addi -judge is 

. competent to hear an application trans- 
ferred to him by the Dt- Judge. AIR 
1023 Cal 469=27 OWN 315=72 I C 794 
; — S. 153-- Whether plif. has a right to 

.. whole or 2/5 of the rent is a decision on 
the amount of rent payable annually. A f 
R 1922 Cal 417=49 C 538=26 C W N 96=34 i 
•CLJ 579=64 IC 7.33 (Reversing. 61 i 

I C 194 i 

S. 153 — Interest is not included in ! 
"reiif. ^ 63 I C 529 (Caf) j 

— S. -153— A question as to payment ^ 
■of money in default of one in kind is a . 
question of the amount of rent payable i 
annually. ‘62 I C 639 (Cal) | 

— S. 153— An application under O. 9 i 
r. 13 or O 57 r. 1 is barred unless it men- ' 
tions the injuries suffered • by applicant ! 
.he deposits the rent admitted to be due. 2 ^ 

P li T 372=(1921) Pat 301=62 I C 80 ’ 
— S. 153— There is no appeal when ■ 
rln a; rent suit only the relationship of ^ 
landlord tenant was decided, 26 C W N ■ 
96=34 CLJ 579=64 I C 733 I 
61 I C 194 reversed i 

» — When no relationship of 

landlord or tenant is fouiid, no appeal lies : , 
in a rent suit below Rs, 50. 23 C L J 235 : ' 

=31 I C 812 I 

— S. 153 A— Court should ffx the ' 

: amount of deposit <& record the reasons I 
fur It. AIR 1927 Cal 821=47 CLJ 66 1 

=103 I C 853 I 


—a 153 A-If decree is made by 
mistake, before setting aside such an 

■ deposit of the amount admitted by deff*. 
7 P L T 441=(1926) Pat 42=93 I C 289. 

A (a) & (b)— Application to 
set ‘"isme an exparte decree without a 
deposit should not be admitted unless the 
•■ijourt thinks it uniiecessai-y. 62 1 C 444 (Cal). 

150— Plea of tender, to be 
■effective must be accompanied with deposit 
A I H 1928 Cal 874=32 C W N lOsl-M 
, ^ Rul (1929) Cal 575=n7 1 C 687 

rate where the 

01 rent IS in issue. AIR 1926 Cal 

' - 191=90 i C 43 ‘l. 
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— S. li)0— Admission by tenant as to 
part of rent claimed, but no deposit— 
Trial Court going on with trial— Deposit 
made in Appellate Court can bo accented 
AIR 19-30 Pat 414=Ind Rul ( 1930 ) pai, 
548=125 I C 772. 

, 150— Ajiplios where the tenant 

ploads that ho has cuilivatcd lessor arc;ii» 
than that f<.)r which rent is claimoii. Bmth 
plea must bo accompanied by deposit A 
I R 1925 Fat 489=6 P L 1 757=86) 3. c 

^:4I=4 Pat 364. 

— Bs. 151, 181— Service-tenure, 3 C L 
J 27=12 C 1104.. ■ 
i — S. 153 — Measure of dinnages for 

I breach of covenant not to assign is such a 
sum as will place the Jundlord in tiie sunie 
position as if the covenant had not. beer 
broken. ^ 2d C L J 332=24 I C 538. 

— S, 153— Does not apply to a suit, 
for rent witli alternative prayer for asse.s«- 
ment of fair and equitable reni. 53 i C 19. 

—8. 153— , 2'..|>af L J' 634 . 

153— Amount elahned in a 
suit ’ does not inedude costs and iiderest. 

, 16 I C 422; 

■ ■ ^ ^ *2^6. 

, A-Xo deposit is re<|Hired 

when deft, admits nothing to be due. A T 
R 1921 Pat 284=( 1921 ) Pat .301=2 p q7 
^ ^ •“^72=62 I c'si; 

— Ss. 154 & 30. It is f|uite unfair tt> 
order enhancement of past rents H. 154 
prescribes the fu-dinary mode. A I R pm 
Pat 761=(I924} Fat 217=83 I C 124 

—8. Ifx5-A tenant judgmenbdebtor 
may apply for granting time to pav the 
decretal jimount to the landlord under 8 
155, even if the execution is applied for 
and possession is obtained the dec'roo 
holder. 23 OWN M9=34 1 C 537. 

— S. 155-Xotice under B. 155 give?*, 
the tenant an opportunity to rented tin* 
breach & so to avoid ejectment ‘after 


breach & so to avoid ejectment after 
remedying it paying a compensation A 
notice to support an ejectment suit is n^it 
valid if it requires the tenant to remedy 
the breach to compensate to surrendi'r 
the land. 23 C W N 5(59=34 I C 537. 

— S. 155 (1)-A notice tlwt within a. 
month the tenants should remedy ihe 
breach & on their failure, a suit for 
ejeetment & for Rs. 206 as damages wotild 
be filed does not satisfy 8. 155 Vl) as no 
compensation is claimed either additionally 
or alternatively, 20 C L J 430=5 1 l c MS 

— S. 155— If in a notice under B 
the misuse complained of is irremediabiT 
the notice is sufficient . though tenant 
not asked to remedy it S: suit based on ik 
does not fail for want of proper notice 

42 I C 80C 
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— S, 155 — Not art. 143 but art 32 of 
the Lim. Act applies to a landlords eject- 
ment suit under S. 155 against a tenant 
who allows strangers encroachment & 
exchanged a portion of the tenancy contr- 
avening the kabuliyat, 20 C W N 661-33 

I C 923. 

— S. 155 — A tenancy continues till 
tenant’s failure to comply with the decree 
under S. 155 within prescribed time. The 
Sec. gives the ieuaiit a relief which when 
granted forbids forfeiture. The Ccurt can 
hear an application for granting time after 
the given . period is over & even though 
execution is applied for butan order for 
such extension depends upon circumstances 
24 C L J 523=44 Cal 954=21 C W N 776= 

38 1 C 493 

— S. 155-Ejectment. Suit for, 80 C 1063 
— Ss, 155, 181-Service Tenure, e C L 3 403 

— Ss. 155, 188-Per Curiam, s, 145 only 
applies to an ejactment suit where the 
tenant forfeits the tenant ‘ by breach of 
convenant does not help the execution-pur- 
chaser of a permanent tenure forfeited 
tindef a lease. An ejectment suit agtost 
iiuch purchaser is governed by art. 142 Lim 
A.ct & not by art. 1 Sch. 3 of B T Act. 
He is a traspasser & a co-sharer landlord 
can eject & s. 188 does not apply. 

21 C W N 117=24 C L J 40=34 I C 833 

— Ss. 155 (b), 178 & 179 — In an eject- 
ment-suit if the breach is capable of reme- 
dy, the tenant must make it alright, but 
whether it can be remedied or not, the court 
must be specify reasonable compensation & 
on tenant’s failure to deposit it within a 
fixed period, ejectment-decree should be 
passed against him. s. 155 also applies where 
such a suit is brought on breach of contra- 
ct prior to I> T Act & even though it 
contains a provision .for re entry. The 
'Compensation-deposit may be by any per- 

impleaded as the defendant. 29 C L J 
40=34 I C 497 

. — S. 155— Terms of notice to quit 

must be proved. A I B 1930 Pat 624=11 P 

L T 668=1 B (1931) Pat. 54=128 I C 790 

— S. 165— Plff. is ' entitled o'nly to 
■ejectment & not in eddition to compensa- 
f ion when there is a failure to compensa- 
te. & to remedy misuse. A IB 1930' Cal 300 
=33 OWN- 1224=1 • B (1930) Cal 525=125 

I C 301 

— Ss. 155— A decree, under, s. . 155 is 
:alt.ernative. ATE 1930 Cal 300=33 C W' N 
. ; 1224=1 B (1930) Gal 525=125 1 C 301 

• ■ 455..^A landlord suing under the 

Isec. for breach (ff any term must give notice 
w^hen a • Miras ; karsha lease .contains' an 
agreement to re-entry, on breach of a eoh-^ 
diUom-A I'B 1928^^Ga^ 193=47- -€ h J n 
c,-, b''* .'I'-.? -='1^7 
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— -S. 155 (b) — A tenant was prevented 
from transferring the land & if any trans- 
fer was made the landord w^ould have a 
right to re-enter, Landlord or his represen- 
tative can eject even without notice under' 
s.. 155 (b) the tenant’s transferee. A 1 B- 
1928 Cal 113=105 I C 786- 
— S. 155 — A notice is invalid when 
only compensation was asked but the ' 
tenant was not required to remedy ihe- 
misuse. A I E. 1923 Cal 149=27 C W K 

144=77 I C lOil 
-^S. 155— Ejectment as well a? com- 
pensation under , s. 155 cannot be decreed 
at the same time. A I B 1921 Cal 492 
=25 C W N 658=63 I C 236 
— S.155— Date of ejectment should! 
also be fixed by decree of the appeal court. 
A I B 1921 Cal 492=25 C W N 658=6^ 

I C 236 

— S. 155 — In a suit for ejectment aiid, 
compensation if the former claim is time- 
barred, the latter can be maintain of 
within limitation under Art 32 Limi. Act, 
25 C W N 930=6« I C 779 
— S. 157 — Damages for use and occu~- 
pation see 18 I C 751 

— S. 157— When the suit is for tres- 
pass alone the mere fact that an alternative . 
claim for rent exists does not make it the 
the less a suit on trespass, as that claim is - 
based on s. 157. 22 C.L J 154=30 I C 949 

— Ss 157, 188— Belationship of Land- 
lord and Tenant, 25 C 324 

— S. 158 — Applications under juris-- 
dication of Civil Court see under ss. 105^. 
100 and 158: ^ ^ . l8CWN 466 v 

— 158— S, 158 B is imperative in requi- ‘ 
ring a notice to the co-sharers before exe- 
cution-sale to satisfy one co-sharer’s rent- 
decree and the sale is invalid on Court’s- 
failure to serve it. 43 I C 3=31 C L J 73 
— S, i58-An application to determine 
the incidents under s, 158 cannot be made-" 
by. or against a fractional landlord, When 
a tenant nolds under Kseparate. leases from 
joint Isndlords, the collection of rent may. 
be separate but tenancy is only one. So thV- 
tenant must bring one application against, 
all co-sharers, 20 I C 820=18. C W N 168,- 
— S. 158 In an order to the collector, 
for local inquiry to determine matters- 
, — S. 158, A— Court of Wards in pos- 
session of entire estate — subsequent release-- 
o.f a four anna share of the estate, by the 
Court of "Wards in favour of one co-sharer- - 
application for certificate procedure for the" 
released share — who ^should make the appli- 
cation — no necessity foi* formal jagplicatiQn.^ 
by the twelve annas ownerf-^juiasdicatibii-," 
order on four annas owners dpplififatioii not 
ultra vires— ^procedure a^plicaKle tp the 
Court of Wards— exerc^e of proper dis- 
■crettop-yqtilestioiTi of fae.t-rcanhpt be raised' 
:ii%^boiid^1i|:^eaF. ' A t K" 1933 




«epHrafelx But sepl-aTe ^6, 
^-sharer landlord evideimls- 
, air 1922 Cal I 
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•BENGAL TENANCY ACT VIII OF 1885 (Contcl) 
•S, 158 B-— S. 158 B applies when 


the rent decree-holder is the 
lord ,at the time of decree, although he 
may be_ a co-sharer landlord for a part of 
’. he period tor which the rent is decreed. 
i Pat L J 194=.89 I 0 672=1 Pat 

L W 420 

^®® (’5)-’Decree for rent by mort- 
ijagee from co-sharer landlord— Execution. 

18 C W N 1016. 

tnv for rent-arrears 

loi a .period in the latter of which plff. 

body of landlords, 

witbhi ^ formerly, is a rent-decree 

■within s. 158 B. Under the Sec, only at 
the time ot decree all the landlords must 
be on record. 1 Pat L W 342=19 I C lii i 

0—^'otice of sale required ■ 
■.y iailuie ot eitect — Irregularitv mereK- i 
is, and not illegality rendering ‘’the ^Lle ! 
absolutely void— Objection based on such ■ 
entitled to take-Oo-shaTer 
Party-Third party 7an. 

ibgi-'-ta KSi' wLivtia "if 

l-j-.A 1 R 1932 P i84=A L R 1912 P 646 

land1orffq!.^Ue‘:,X"?f t \Xs’*The ^ 

benefit he is bound by the procceedhi ®s If i 
he d^s not appear and contest the sale it : 
IS difficult to hold that he forfeits such ^ 
rights, as he has under the law Xinst the ' 

19.n Cal 485 (2V58 C 368=Ind Eul i 


11 & 
24» 

BENGAL TENANCY ACT VHI OF 1885 (6W,/) 

i £i 7 .K 7 jr:l 

hough- he .[ rate- . . A T i.i 


rate- A I R'ifiii CaTldzIos'^rclll 

i® ,S— ( rS7'” 'ts: 

I air 1128 Cal 43=105 1 C 111 

I uader~l‘p(8 io'iniry 

1 wi 'ligi-S "cariiior/'r’iii 

j termine7elationshu“of liS'T 

I in an application under s 158 a I R H)'^ 

I _csira/,, , 01=9/ I C 604 

I /o\ ; 2'J8 (3) .An order under S 

i '"Ul 688-X r®rTSn7’7- f 1!'26 

. (--al ()h8-4.> C L J ]ij(,=3o (J N 479^9.5 
j fair ren1*b.v'*’fonm c!>sl7rors 't 

as jurisdiction under s <) (t 
ousted by s. 158. A I R rA !."\l 

_CT 849=(iy26) PurioSstc'y; 

rate Ls|of determined 'Se 
for settling a fair rent. A T R*1 

512=0 PIT 849=(194-p;i j;** 

C n the ineauing of ]> 

=4 F L T 70a=74 I C Afi 4 
-^S. 158 — Subsequent suit Fm. 
pentatioii i.s not barred br 'fh . k 

=4 P L T 705=74 I C 464 
■S. 168(b)-Art 20 Limi. Act «„- 


(mifCal 855=111 I c 567 , -s. 1S8 (b>_t t on 

of S 158 provisions I I®™.® .^ie contrary to a Vdarittirv ' 

Sto" Coart £-I lo 'sM if POroh,si„s- 

0 foils to serve ootiee. 23 C W 1 eo-tenants only nets* sptinst somo 

, y- .53 B, .03 

;sv. tsli i , 775 ," n 22 “orS'T*‘‘ 

■ii*R 90. ir**h*f ■ ???«,. fbe^sale wAr™* I *• norteiancy itself"*?’ - 

Pat L 3.176=^1 (^929)0,1574,^7^68^ 


'43anoot file an CQ-sharer landlord 

severance is 

.■ants syaiicy, by mere. f.«n- 


iSPcSoj waiyelifrifhTt, 


PI, 
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BENGAL TENANCY ACT VOI OF 1885 (ConUl) 

— S- 158 IL 177 (Ch. 14)— Subsequent 
plea cannot be raised when a jiidginent- 
fails to objection to execution pro- 
ceedings under the Chap, that decree is 
not a rent decree. 1 li 1927 Cal 825=103 

I C 707 

— S. 158 B (2) — Sale without notice 
IS a tucroj irregularity & its elfect is like a 
S(h‘ in CKecution of a money decree. A I 
"it. i92{> Pat r>(K'l=6 Pat 80=7 P L T 871=96 

I C 569 

~~B. 158 B— After actual sale only 
under, the decree, the tenure i)asses to the 
purchaser Alii 192G Fat 213=8 P L R 
341=7 P L T 717=95 I C 303 

S. 358-B — Service of notice to some 
co-sharers is not one to ail. A I B 1920 
Cal 351=42 C L J 477=90 I C 333 

S, 158 B— Person being party to sale 
SIS pro forma defendant is not estopped 
from asserting title subsequently — Evidence 
Act, s. 115 for not giving notice to purcha- 
sers that no title under s. 158~B would be 
, conferred 'upon. them. A I' R 1926 Cal 420 

=85 I C 747 

— 8. 158 B — Absent ce-sharer’s ijardar 
being Jt party as another co-sharer does not 
represent the former, A I R 1920 Cal 420 
. . =85 I C 747 ■ 

— S. 158 B (2)-— It cannot be held that 
non-service of notice under s. 158 (B) on 
a co-sharer landlord either nullifies the 
sale or alters it one in execution of a 
money decree. A I R 1924 Cal 408=37 C 
L J 447=27 C W N 765=82 ■ ! C 507 

— B. 158 B — Whole interest does not 
jjass when at an auction sale a part of the 
iiolding.s is purchased. AIR 1924 Pat 
342=1 ' PER 467=80 I C ,570 

—Ss. 158 B, 117 (Ck 14)— A tenant 
- can object to execution of rent decree as 
.being . barred specially under Chap. 14., 
..But, it can be taken , if the ^execution is 
” under, C FEb as a money decree. 65 I C 

810 (Cal) 

— Ss. 158 B & 159— The iSecs. deter- 
. mines the purchaser's rights in a rent 

■ decree. Limi. Act, Art 130 applies only 

■ where he acquires judgment-debtor’s right, 
title interest. “Incunibrance” in Ss. 150 

. & lOi includes a trespasser’s statutory 
title by adversely possessing a defaulting 
tenant’s land. AIR 1922 Cai 544=26 C 

W N 985 

— S. 158 B-Limi.'Act Art 120 governs 
n suit ior deciaTing ttie invalidity of a sale 
which is contrary to the Sec. 3 IJ P L R 
(Pat) 27=60 I C 529 (2) 

— S. 159— For annulling encumbrances 
' under a 159, Bie tenure must have been 
: sold in execiitioji of a rent-decree. - On 
Govts resumption -of ghatwiili tenure & 

• seitienmnt with the Xemindart he agri^ed 
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BENGAL TENANCY ACT VIII OF" 1885 (ConUl)' 

to pay the quit-rent Sc leased the lands io 
A who agreed to pay consolidated rent, 
held, Zemindar’s rent-suit was for arrears 
due & not by a co-sharer landlord. 19 0 
L J 324=19 I C 776 
— 8. 159— Though a landlord, under 
B. 43 Contract Act may sue one of severe! 
ryots for the whole rent, all the tenants 
must generally be made parties so as to 
pass tbe entire holding by execution-sale. 
When one tenant represents all he may be 
regarded as the sole tenant for “suit for 
rent-arrears within Ch. XIV B T Act. 17 
. C W X 833=19 I C 989 
—Ss. 159, 100, 101, 107— A part of a 
tenure was duly recognised as a separated 
one. Its purclmeex’ at a sale for arrears 
acquires the right of a purchaser of the 
whole tenancy within s. 159. The onus is 
on the purchaser to show’^ that the intere'^i 
to be annulled is an incunibrnnce within 
s. 161 (a) & then the deft, should prove 
his protected interest within s. 160. 16 C 

W N 777=7 I C 919 
See also 16 C W N 779 

— Ss. 159, 160, 161, 167— The onus is 
on the plff. that interest to be annulled is 
an “incumbrance, when he, the purchaser 
at execution of a rent-decree sues to 
annul an alleged iiicurnbrance & then the 
incumbrancer li«as to show that it is a pro- 
tected interest. 10 C W NT 779=15 I C 30 
also 16 C W N 777 

— Ss. 159, 100, 101 (a), 183-Under 
s. 160 any occupancy right is a protected 
interest not to be annulled by an exeention- 
jmrehaser. So ejectment-decree against an 
under-raiyat with occupancy right cannot 
be passed at the instance of such purchaser. 
A tenant’s mortgage is an incumbrance 
under S. 101 (a) & can be annulled under 
S. 159 but usufructuary mortgage not by 
the tenant by his under tenant is not ;ni 
incumbrance & the mortgagee cannot be 
touched as long as the under-tenant’s- 
interests exist. 20 I C 55 

— Ss. 159 & 100 (c) — Even though 
thex'c be no permanent lease a tenant’s in 
tcrest in a betel plantation is a protected 
one within s. 160. S. 159 controls the rights 
of a purchaser at execution of rent-decree 
concerning betel-plantation by a tenant 
who originally held under a lease for term 
of years but subsequently held over on 
payment of rent 53 i C 188’ 

— Ss. 159, 161— For determining what 
passes to the execiition-imrchaser, mile- 
certificate should be examined & if nece- 
ssary the nature & scope of execution pro- 
ceedings, In a part of the salo-cert!fl$le» 

judgment-debtor’s "right title "■'& interest 

was** shown trahsfertdd while in 'another 
the wae.' .eXpresSfly mentioned as 

' flte"^nt was in arrear held 
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i BENGAL TENANCY ACT VIII OF 1885 (Com 

tenure d|onbeVas 1 udg^ 

possessiou, the defts who were in rU 4 .* 

, cunabrance under art. 121 of Lhif* * 4 ** 1 " 
su3h adverse possession should it^ *’ 
commenced after patni is cSed t} 

aSSsS#? 

ssjon by proprietor's act 19 c fv jrS 
■“I "“der*Ss.^22*and^W 

ment of patnidar’s ‘^nlwu ^*^ 

filed for separate^'^hoidi*^'*^*^ 
must be so moulded af t„“^''’ 1 
holdings ■ distribulivelv ‘pi*^Y *c separate 
171=33°C W N ftMV /oL®.’929 P C 

M I, W 3-i(Sf„ i t M 1 J 

-S. 16«. I»'l77i?ij S''.'’,'f ‘'* 

pay arrears on tenures not 
twn. A I fi 1929 P r“?-,®?'.»‘«cfed with 
C W N 822=57 ¥ 2:38=33 

■■»PI.T829A.<f'/4;g,f 

rSi'c Ss 

iioti-tra.usferable boldine ^ 
iiuder. C P C O apnlv 

^jviated by landlord^n^^^e 101 when 

<e-cree against the reo^rc^tZ^ 

takes the tenure Seor^t^**''®"* 

. .—Ss, 159 

■ ; idlls Within, 'e.Qc] 
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BENGAL TENANCY ACT VIH OF 1885 (Co,^ 

• —S. 100~-‘Lease of latur •.*,, ^ it>rt 

u T Lie on I t ' 

landlord and not one avoidable l)v him ^ 

-T>, . i #1. 

ic! t/a (<^*) ’.i iHiitatiorts' iri s Hio //.\ 

pVr stri.S'is"'"T!’ « " 

plantation. It is larrmlv if 
Question of I'Lt ld4thera o'''^ 
asseuiblago of plants comes uii'hi.^’if'’ 
meaning of ■'plantation';, pi o L j 'JVoSl 

to?“u,„e“; s;7,'“ ?» > ;.~iocS' 

■S T('o / ^ . 25 I C-899. 

permission Luted iLLT 

‘■“"-s. .y, ' “"iSlu'T’Jt.f 

B nil occupai’ioy'Lide,: ut?d,yVlflv ''' 

rs^ss*s;;:i£ 

default to pay rents, the niffs *' | i' ''’''''® 
purchasers ;it exemtion s ,n # ‘ became 
the I'out-decree. Xot : .f®'' «“Elsfying 
they sued for ciectirfr,/"*'’ 

the sublease 

invalid _ against the ,> 115 , ° oo [~K '^^iT 
possession being prior to If l ' *^ cl'-tt s 
inidor vaiyat but if i. ^ 
land without on 

«-8r>(l) ^ then uruk-r 

favour aud so tlu'-re uL ^“'’-lease in 1 , 1 ... 

coustitutiiig an infmmbi',' : 7 ”^'-'®'‘-'mcy 

which the plflfs sVoi <1 *' (''*> 

be held that he 1,. ^ . , it can 

interest under s lf,0 fcT**® “ I'r'tected 
was invalid agaiiL tWnL-7’‘®'i>l'® 
should be de?reid* Vct jSS/’f i*: 

tenure 

sepatni follows that of a dw 

nljv On extinction of dal* m/f ."eeessii-, 

must be paid to the mt„ 

A ser^tnidar unejected undeL"’ ,fy‘-‘’w>^er. 
collect rents when the dapo'if ' 
guished under the .sec bv?y i* '* ®’'tin- 
Patni in execution sal^ ' ' of the 

s* liJ3 (c) is y4y ^ 

assemblage of growiru^ ..i ‘Jf, , an 

Whether a i)artiVnl-?t^ ^ hind 

S£nLfSf2^p«'f;;s^sivi«!*^. 

lease of knd with, hetel-leaklantltfon 
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(Conid) 


a ‘-protected iuterest”. -Date of Sale” in 
s. 'iieans the date of its confirmation. 

,j49=18 0 Ij J 170=9 I C 528. 
1, 160 (g)~-It is not necessary for 

tlie lenant to ask for express authority 

• each time to create any intended specific 
iiterest imder s 1(!0 (g). Such a permission 

in the landlord’s lease is sufficient. A 
darpatm deed provided for sale and gift as 
well a.s granting sepatni held that creation 
was authorised within 
■s- IhO (g). 24 0 L J 180=21 C W N 829= 

3 6 I C 

-Ss 100 (g) & 185-Provisiou for 
u.iking ahenations and creating encum- 
t>r.yioes -was made in a patni kabidiyat and 
pakudar mortgaged the land to pltf, held 
That only the ordinary incidents of a putni 
■ grant were recited in it and there ivas no 

so?W t*!* mortgage and 

so that to the plif. was not a protected 
interest under s. 160 (d). Patnidar’s mort- 
gage-rigdits are subject to s. 11 Piitni Eegu. 
m iff* Pi'O'-ision'of 

s. lao (t). l(j (_, -iY 2Q- I ^ 1^5 

, ‘V 16® (6) — Dnder-raivat who, bv 

• custom lias_ acquired a right of ocunancv- 
^riterest of—Prqteoted interest by virtL 

•Tif 1908 ^ *** stood before amendment 

■■n occupancy of 

.. under-raiyat is created not by the Act 
s 188* mistom which is merely' saved by 

■ «. w y ™£ifr;rrs 

1032 C 571 (573)=A L R 1932 c 577 

' <n • +^' Valid iutere.st under— 

-Claim to-Lnder-raiyat whose undei-raiyati 
interest shown to be invalid as agllTt 
andloid undei- S. So has no, by virtue of 
mere acquisition of right of occupancy by 
him senible. ,86 C W X 400=55 C h TivP 

A I E 1932 C 571 (574)=A L R Cm. 

nr.cn,yr^' ^6®, . (d)— ‘Protected interest’ 
Occupancy right acquired by iinder-raivat 
IS a protected interest within s. (d) bnt*an 

‘t®t|uire such right 
.>5,ai!b,t landlord where the lease bv the 
r.aiy.at was in contravention of s. 85 '^as it 
stood before 1928. J5 C W N 1001 

.lt,0(e), 167— •‘Plantations” of 

.S. H)0 (u) W not governed by the word 

in ‘Tlm'wo f in‘Plying'permanency 

tEit f,. k mean 

that in the plant. Land with a betel leaf 

pliudation IS a protected interest under 

date If -f ® Urn 

n..«e ot confirmation. f I q ^ 2 $ 

i OT9. Re^enr.o $ale 

J^aw .S. 37. 

bo * 50-Benefii of & .50 should 

he given to a raiyat holding .at a fix„d 
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BENtiAL TENANCY ACT VIII OF 1885 (Contcl) 

rent. A I R 1928 Cal 880=56 C 17.8=48 G 
L J 97=32 C W J4 587=1 E (1929) Cal 305= 

mwi .115 16 81. 

I — o. 160— Occupancy raiyat’.s right 
suteequently getting fixed rale grant is a 
protected interest A 1 E 1927 Cal 846= 

104 I C 744. 

■— S. 160 (b)— A sub-tenure holder can 
apply to evoid sale when it is sold for 
rent-arrears. AIR 1925 Pat 737=7 P L 
e 266=’^ ' C 994. 

fei.^iibU (g) — A mortm^go of a patni is 
a protected interest, when created with 
zemindar’s consent. A I R 1920 Cal lioOr 

90 I c 'iss. 

— S. 160. The portion is a protected 
one when a person holding it is recognised 
as a tenant by the landlord. A T R 1905 

— Ss. 160, 159 & 158 B— There was a 
sale tor rent-arrears under B T Act. A 
holder of protected iuterest cannot apply 
under 0 21 r. W C P C. Tinder Ss. 158 B 
■Sr 159 a protected interest is not affected. 

A I R 1925 Pat 556=86 I C 575. 
760 B — After a rent sale, in- 
cumbrances were annulled before publica- 
tiGii of Record of Rights. A fixed-rate 
tenancy in not negatived by provision for 
enhaucement under circumstances over 
which a landlord has no control. AIR 
1922 Cal 222=77 I C 1044. 

. — S. 160— The Sec. protects a settled 

raiyat in possession for 12 years & obtaiii*^ 
mg occupancy rights. A T h 1922 Cal 287= 

49 C 280=34 C L J 233=26 0 ^Y N 15=63 

! C 986r 

4. protection under S. 37 

Act A.I of 18t>9 applies to all provisions 
ot occupancy rights in B T Act, 42 C 745- 
c L J 223=20 C \V N 185=31 I C 19. 

-S. 161. An e.xchaiige is not a sale 
tor all purposes A transfer of a part of 
non-transfterable ■ occupancy is not an 
encumbrance within S. 101. 46 Cal 891=3f^ 

; C L J 4=51 I C 285. 

# 4 -x 7 ’^i’ Acquisition 

or title by adverse possession against ten- 
ant bolding at fixed rate— B T Act Ks 8.3 
^ 47 ! C *334. 

^ -S. 161_—‘* Incumbrance ” in-Inchides 
any interest in the tenure — mokarrari or 
otherwise-which the tenure-holder has the 
right to create 59 C 26 (27)=35 C W jST 
806=53 C L J 512=133 I C 99;= A I R 1932 
C 165=A L It 1932 C 347. 

in Makarrari 

Usat taluk created by holder of a perman- 
ent tenure is an. 59 C 26 ( 27 )-35 C W K 
806=53 C Ii J 512cb33 I C 99=:A I R 1932 
C 165= A L R 1932 C 36T. 

^ 161 — - Incumbrance ” • — Term 

incumljrance ’ is wide enough to include 
any interest in the tenure which thci 
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ACT VIII OF .1885 (Contd.)\ 
right to create. A 


- BENG-A I TENANCY 

tenure* holder has right to 
makurrari under- tenure created by a per* 
mane lit teimre-holder is an incumbrance. 
53 G L J 512=35 OWN SOGdnd Rul 
(1931) Cal 627=131 I C n. 
— *Ss. 161 and ITS-Permanent mokarrari 
lease-Grant of — Right of — Peniianent iion- 
mokarrari tenure-holder has so as to make 
it binding upon the landlord. 59 G 26 (27- 
28)=35 C W N 806=53 C L J 512=133 I G 
99=A I R 1932 C 165=A L R 1932 C 367. 
— Ss. 161, 167— An assipiment of a 
portion not of tenure but of rent to the 
inirasdar for the miras is an incumbrance 
within S. 161 which the auction purchase 
should get animled by a notice under S. 
1G7. 411 C 687 

. •— S. 161— A landlord purchaser in 

execution of rent decree may not annul 
the interest of a part purchaser of a non- 
transferable holding. An incumbrance im- 
plies a limitation & not extinction of a 
tenant’s rights. 28 C L J 266=48 I C 300 
— S. 161-1 Pat L W 504=1917 Pat 169 
—S. 161-^A tenant’s mortgage being 
a lien on the holding is an incumbrance 
within S. 161— A ^ mortgage -security does 
not extinguish till sold in execution of 
such decree & proceeds paid to the mort- 
gagee.. The purchaser at sale for rent- 
arrears may annul the incumbrance of a 
mortgagee decree holder. 16 C L J 156= 

13 I C 144 

— S. 161— 1 Pat L J 403=38 I C 337 

— S. 161— An exchange is not a sale 
for all purposes. Selling a xmrt of a uou- 
transferable holding is not an incumbx’ance 
within S. 161. 30 C LJ 4=46 C 891= 

51 \ C 28,5 

— S. 161 A- 25 I C 741 

• — S. 161 (c)— 19 C W N 412 

— Bs. 161, 163 (2) and 167— A mortgage 
of a part of a noii-transferable holding is 
an incumbrance within S. 161 & a pur- 
chaser at a rent sale under S. 163 (2) (b) 
takes it subject to mortgage unless annulled 
under ^.'167 by him. In the mortgagee’s 
suit against tenants and the purchaseiC the 
landlord -is not a necessary party. 22 C 
' ’ W N 662=46 I C 176 

--Ss. 161, 166 & 167-A lieu by the 
tenant is an incumbrance within S. 161. 
.,So the purchaser at a rent sale must annul 
;any mortgage by the tenant under S..-167, 
which the sale does not ipsofacto annul. 
It not so done within a fixed, period, the 
jqcunibrnace remains in force. ' A landlord 
purchaser is in the same position as other 
■purchaser. Until the proper ' service of 
notjce imcier S. 167 the iiicumbraiice stands. 
I he proceedings before the collfector are 
ik not binding on the Givil Court, 
iu a suit for possession, the pltf, must 
succeed on the title as on the date of the 

9 I C 248 


suit 
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, — Ss. 161 &. 167— The interest of an 

usufructuary mortgagee or that by way of 
conditional sale of a part of a iioii-trans- 
ferabie holding is not binding on the laud 
lord or execution purchaser and is not 
iiiciimbrance within S. 161. It biinls tlu? 
tenants ■who mortgages on the ground <>f 
estoppel but not against anybody w'ho is ■ 
not a party to it, 39 I C 46B 

— Bs. 161 and 167— Per Jenkins C. »1. 
The interest of an unregistered part of a 
patni is not incumbrance within^ 8. PU tk: 
need not be annulled under B. 167 liy the 
purchaser at execution sale "for a rent 
decree against a registered teniint. ;Per 
Mullick J. A purchaser from a registered 
tenant is a like a rent free sub-tenant & is 
an incumbrancer within B. 161. ‘43 Gal. 

558=19 C W N 1217=22 V L J 356»= 

31 ! C 554 

— Ss. 161 Sind 167 — The mortgsigee — 
purchaser of sipart of tenure at si reui-ssihs 
is an incumbrancer within 8. 161 smd he 
cannot be ejected by the pui'chsiser . iu ox- 
e(5iitioii-saie for a rent-decree until the in 
cumbrance is annulled under 8. 167. 47 

I C 84T ‘ 

— -Bs. 161 and 167 — A ralyat’s pernhi- 
nent sublesisce on payment of lamt be- 
come sit least an under-raijat if his 
possession dates perior to the lease. 
tJnder-raiyat’s interests is an incnmbranco 
within S. 161 which a stranger purchaser 
at a rent-sale must annul under 8. Pl7 
otherwise the under raiyat canned bu 
ejected. 43 Cal 178=19 C W N 1077=22 C 
L J 99=30 i C 89?? 

— B. 161 and 167 — A purchase !’ jif a 
rent sale must antiiil the mortgage of a 
non-transferable holding as he steps in 
the shoes of the tenant "and one not doing 
so cannot avoid the mortgage but can onlc 
redeem it. AIR 1927 Pat 53=6 Pat 235= 

8 P L T 464=97 I C 309 

— Ss. 161 and 167 — The xu’ovision> 
are applicable to all holdings. A I II 
1927 Put 53=6 Pat 235=8 P L T 4r>4=97 

. I C JO# 

’ — Ss, 161 and 86 (6)— Purchaser of a 
part of the holding is not an incumbnimer 
A-I.R- 1924 Pat r(P B)=4P L T 5M=1 
P L 402=(1923) Pat 305=3 Pat 1=I5 

I C 794 

— S. 161 — A trespasser’s prescriptive 
title comes within incumbrance. A I ll 
1922 Cal 331=26 C W N 703=35 C L J 36= 

68 I C 219 

■ . —S.- 161— Estate growing up by siiffe- 
rance held to be .ati incumbrance. A 
I R 1922 .^ C 48=15 h W 180=49 -C 27=30 

M L T (t. C.) 138=2fi G W N 405=48 I A 
, , 499=41 M I. T 638 (P. C.Hi 1C 674 




DESAFS ALL INWA CONSOL!fiATE& CIVIL DiaCST 19! 


'.«eN(iAl TENANCY ACT VIII OF IS85 ( 6 Wd) 

— Sh. 161 and 167 — Encumbrances not 
created by patnidar but by inferior tenure- 
noider need not be annulled by purchaser 
ot the patni at a rent-sale but may be 
avoided by a suit. A I B 1921 Oal 754=25 
OWN 106=61 1 C 469 
fes. 162 and 166 — If a rent-decree 
A . ^^cecutes It under the B. T. 

Act> Court’s failure to order attachment 
and proclamation simultaneously does not 
make jt any the less a rent-decree. But 
it "iviil not have that effect if the decree- 
hcilcler is shown not to have taken some 
steps as in execution of a rent decree 
■ , 57 1 C 492 

— K 162--Inadequaoy of price is 
hardly a consideration which comes in 
Wiiea the question is what is the lethal 
consequence that should have followed 
trom the sale. The use of forms of pro- 
elamations under S, 162 (b) instead of 

ortb.“w'‘^i S;. If (a) and the occurrenS 
oi the woixte “sale will be subject to in- 
cumbrance- an one copy of the proelams- 
tioii and of the wordi> “sale will be free 
from mcumbranoe” in another copy caf- 
imt aftect the statutory conseqSes of 
file sale that was hekl These^“Slari 
ties and errors caiiiiot affect the statutorv 
•eonsequeuoes. 5 , ^ 9 | | ( 977 )^ 

, , — -tVhen a decree-holder 

2 SerTw“’ tt ortr 

wiuiei is. lb,,, there is an assertion that 
tile pi ojiert y to be sold is at least *1 n 

occip^nicy holdin-g; If one puJchais oil 

foitli or it the decree holder camiot then 
tmn UMind and say that what is sold is 
the y-‘fei'cst ot an under-raiyat. He ^s 
houinlby his representation and cannot be 

V Xe purchasers disad! 

^ !7 C L J 652=16 I C 632 

n't. 1^''' — Tfee appe limits were 

<:^irtXtded to, malikiiaGa suru under such 
jjraiir from Mahomemdiui Emperor but on 
.resumed i^iidpemMimntly setthd the 
Iveic no additional sum as malikana 

-i'» -M 1 ., 1 28o=d8 1 A 189=12 1C 

« , 114 (P. C.) 

— S. IfiH— Eent decree— Sale proola- 
*•?“* decreL Mle 

j'liKiimation .should ordinarily issue at 

un Jti u. AAI, I. 66 ( 2 ) IS not necessarv- 
hli V''i 08=12 P L T 

-•'.'.=Jnd Eui ( 1931 ) Pat 398=1 JJ 1 C 686 

— S. Kid— Scopo—Notwithstandina the 

provi.sn,n.s of the C. P. Code, the Court 
rlwll i.ssue siinnltanoously the order of 
aittachiiient and the .sale proclamation Tn 
execution (,f rent decree no notice under 

I - 1 168*1*. Fat L 1 o'I 6 =Iik 1 Eui flflBl) 

Pat 398=123 I c 686 

itl. 41. (xj 
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^ — Bs. 163, 164 ( 1 ), 165 and 167--If the- 

sale money IS insufficient to satisfy decree- 
and costs under B. 164 ( 1 ) and ilie sale is 
concluded, the purchaser can annul all 
other encujzjbrances B. 167 is 

tollowed. It does not matter that the 
decree-holder gives away the remedy 
under B. 165. 43 Cal 263=20 C \V N 156= 
21 G L J 659=30 I C 6 $ 

S. 161 — Under the Sec. interest oY 
an unregistered patni-piirchaser is not an 
encumbrance. 43 € 558=19 C W N 1217=22 
C L J 356=31 I C 554 
~B. 163 (2) (a)—- To find out pur- 
chaser s right, true meaning of the decree 
should be considered when through over- 
sight a wrong proclamation form is used 
A I B 1926 Cal 1062=95 I C 853*. 

^ 164, 165— -Under S. 164 the pur- 

chaser fell short of the decreed sum 
and ienure was sold but without second 
prociamatiou under S, 165, The sale does, 
carrj' with it the incidents of a rent sale 
but only those of an ordinary court sale 
38 C 923=16 G W N 259=13 I C 785 

Ss. 164, 165, 167 — The mortgagee i<> 
not worse by first proceeding to sale then; 
the landlord for rent -arrears as he woukl 
be othei^ise entitled to annul it under 
s. 167 &_ so the mortgagee -purchaser may 
protect himself under his mortgage against 
the subsequent landlord purchaser, 38 C923. 

=16 C W N 259=13 I C lis. 

S 167-Date of the service of tlie^ 
notice-whether terminus adquem of mort- - 
gage. ALB 1933 C 429=36 C W X 844^ 
=142 I C 3B=A I R 1933 C 49 

4 .* under-Issue of-Appii-. 

cation for-Dismissed application-Bevivai of • 
jOoUector s function in matter of-Minis- 
terial Officers function only. 59 C 9 |f ( 9 j 8 ) , 

— S, 16'^Notice uoder-Lssue of-Appli* 

«Hon “f of-Subseque„t ap^i- 

cation-Be\ival of case on, and order for 
issue of notice-jurisdiction as to-ColIector 

ci„xT,. 59 C 91 1 (917-8) 

-!5. 167-Notice under-Service of- 
Presumption-(>nus of proof-Colleotor-s or- 
der-sheet-Certifacate in, that notice has 
been properly served-Pnma facie evidence 
but not conclusive that such a notice has 
been served-Presumptiou of service arises 
from such certihcate and onus of establish- 
ing iion-service is on party who alleges H 
^ ^ ^ 4.42=A I E 1932 P 

1-3=1 E 1932 P 106=A L 8 1923 P 138 
— S. 167-S. 1C7 speaks of “ notice ” ' 
and not “ knowledge ” and so requires 
some intimation of deflnafe charact 3 r as . 
regards the nature and the particulars of 
the encumbrance to serve as a basis on 
which the starting point contemplated by 
the sectiOS may rest. No form of notice 
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is prescribed by the statute, and knowledge 
•or iutiinatioii may sometimes be sulficieut to 
impute notice, if the circumstances are 
^iich as may reasonably require the person 
who has such knowledge or intimatien, to 
■enquire about the particulars, Notice can- 
.!iot be so imputed in a case in which there 
is no such duty, 59 C 911 (919-20) 

— S. 107-tJnder-tenure created by per 
manent teimre“holdev--Pur chaser cannot 
adopt, in part and decline to be bound by 
-entire rights created by permanent teunre- 
liolder. 59 0 26 (29)r35 0 W N 806=53 C h 
.T 512=133 I C 99= A I B 1932 C 165=A L R 

1922 C HI 

— S. 167 — Annulment of incumbrauce- 
A mokurrari under-tenure created by a 
permanent tenure-holder is an incumbrance 
■and will be binding on the purchaser if not 
.annulled within one year. 63 C L J 512 
.=35 C W N 806=Ind Bui (1931) Cal 627 

=133 I C99 

— S 167~W}iether a patni-purchaser 
iiiUvSt annul incumbrances created by the 
darpatnidar. Whether a person having ad- 
verse possession for a statutory period 
-against the patnidar is not in the same 
position as patnidar’s unrecorded co-sharer 
ane whether that right does not pass at 
rent-sale without annuilment under s. 167. 

23 0 W N 201=50 IC 222 

— S. 167-Appiicatioii for annulment 
should be made to the collector. When 
.there is such an application it does not 
matter that notice is issued by Tenancy 
.Act By. collector. All acts done under S. 
,167 are presumed to be according to law 
procedure. 1 Pat L W 440=39 I C 943. 

-—S. 167 — Cue claiming incumbrances 
and disputing purchaser’s rights in a 
.previous litigation and thus denying his 
.right to issue annulment notices and caus- 
ing delay cannot in equity be allowed to 
say that purchaser’s title to issue notices 
was perfected not on confirmation but on 
the date of actual sale, 9 1 q 503 . 

S. 167 — Annulment of incumbrances 
as a very severe measure and can be only 
allowed if proper procedure is followed by 
the party. An entry in the order sheet 
that notice is served is not sufficient proof 
of notice. A taluk was divided into many 
taluks and a sale of the whole taluk in 
^ decree in respect 

■of the whole taluk is not a sale for rent 
mrreai-s under B. T. Act. 22 C W N 788= 

a . ^ 

167-~Suit to annul encumbrances- 
feervice of notice, decision as to ♦* Pinal 
■decree ” 12 C W N 545=35 0 


618=8 C 

^j>^;-“Annulment, necessity for 
Suit to eject under raiyats by purchaser 
purchased at rent-sale 
43 Cal 164. 


~S. 


■ 

rroiij landlord who 


■ 

\ BENGAL TENANCY ACT VIII OE, 1885: (€Wd.) , ■ 

■ — H. A 67-— -Proper . .service of ^ notice 

i must be proved before annullingan interest 
: under s. 167. , 54 I C 797, 

I — S. 167— S. 167 does not apply whore 

i the superior landlord is the auctiofi purcha- 
■ ser of the holding, so that notice to eject 
; the sub-tenant is not necessary. 50 I C 37. 

I — S. 167 — “Date of sale” in s. 167 

means not the date of confirmation but of 
i actual sale. It is sufficient notice under 
; the sec, if the purchaser had knowledge or 
; intimation of the incumbrance. The loivei- 
; appeal court rightly liehl that the purchaser 
I had notice when he had intimation at the 
I time of purchasing an occupancy liolding 
! that persons other than judgment-debtor 
I were cultivating the land. 17 C W N 44^^= 

16 C L J 131=15 1 C 436. 

— S. 167-The legal effect of atransm*- 
tion cannot be always determined with 
reference to the law at the time of transa- 
ction. A. rent-decree was obtained before 
but execution sale took after B T Act 
came in force. Held that the rights mn^fc 
be determined under B T Act & not iimlcr 
Bengal Bent Act. A Xendudar puvchr.sed a 
tenure but did not annul an under-tenure 
held that be had no valid title against 
under-tenure holder. 17 C N 619=15 

! C 479. 

— S. 167 — A person getting title to a 
part of sub-tenancy by adverse possession 
against a sub-tenant, has an interest in 
the sub-tenancy so that the purchaser of 
the superior tenancy at a rent- sale seeking 
to annul the sub-tenanc,y must give notii-e 
under s. 167 to him. 45 C 756=21 C W ,N 
155=23' C L J 485=33 ! C 957 ' 

— S. 167~A person claiming incumbr- 
ances & disputing purchaser’s riglits in ;v 
prior litigation & thus denying his right to- 
issue annulment notices & causing delay can- 
not in equity be allowed to say th;*,h 
purchaser’s title to issue notices was per- 
fected not on confirmation but on tl-o 
date of actual sale. 9 I C 50X 

— S. 167 — spiffs, qmrehased some patni 
lands free from encumbrances at a rcnit 
sale and i sued notices of annulment 
under S. 167 to defts. which were served 
like summons on a deft under 0 P (T 
1882. Plffs sued for possession, held ihv.t 
either such a service or by proclamation 
and beat of drum and by posting them 
in the presence of at least 2 persons oit 
some conspicious place would be siiffideni 
The High Court remanded the case for 
the darputnidar being made a party deft*^ 
Held that the suit was not bad for non- 
joinder by originally omitting him to make 
a party also the order of remand was not 
bad in law so far as original defts wero 
concerned. 26 M L J 86=18 C W X 25*^ 
=21 I C 928 (f> CV 
— S. 167— “Bate of sale” means not 


414 
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the date of actual sale but that of its 
coulimiatioii especially when the sale is 
under CPC 1882. 22 C W N 86=20 C L 

t. .c- f 328=40 I C 996=45 Cal 151 

l()i— -As far as possible a notice 
annulling an incumbrance should be served 
personally. Lower appeal Court’s finding 
ot proper service of notice is not one of 
fact tit may be questioned in appeal. 53 

1C 570 

— S. 167— Patni tenure— imrchase at 
sale for arrear^s of rent— Notice to dar- 
tKatmdar annulling darpatni— Darpatnidar a 
Hindu lady — Her refusal to give up Dar- 
X>atni— Suit by purchaser for possession 
and mesne profits— Lady’s death duriiuT 
litigation— Substitution of her sons as i 
defendants— Mesne pro fits— Son’s Uabilitv i 
to what extent limited to assets received ■ 
from lady up to lady’s death-Personal I 
liiibuity .tor subsequent mesne profits 18 
C W N 542=16 i C 205 
— S. 167— A putiii was purchased at 
lent- sale by the plffs & the inciimbraiice ^ 
was duly annulled. Within 12 years of ( 
tiie purchase they sued for khas possession ^ 
ot two laiuas originally held by E & > 
i;>urchased by deft, 7 years after the dar- ■ 
patm was created Held plffs. should prove i 
that ^lemindar had the possession before ^ 
the patni that possession of the nutni ' 
was not adverse. 20 C W N isil (P CO is 
not contrary to 19 C W N 18. Tenant’s ? 
prASsession lio^j;ever long is not adyerse to ‘ 
iandlord. tMicthor deft s adverse possession ' 
of somtj laiKls subsequent to patni consti- ^ 
tntes meiimorance held it would be incum- ^ 
brauce Oii] 3 - when for statutory period but ■ 
here deft s adverse possession had not 
become iucumj.>raiico when darputni came ' 
in existence.^ It wa,s an incumbrance not ^ 
on The putni but on tlie darputni & so no : 
ssenarate notice was necessary. What is to 
i)e annulled under s. 167 is only the sub- : 
tenancy & the purchaser has not toVind ' 
out tlH; chain of subordinate interests 25 ^ 

^ . ' C W N 106 ! 

— S. K)^— “Plantations” in 8. 160 fOl 
is* not governed hy the word ‘Ternmnent’'^ : 
jiov does ir necessarily mean permaneiiev ' 
in the plantation. Land with a beta! leaf ■ 
plantation is a protected interest within ; 
K IbU. ‘-Date of sale ' in s, 167 means the ' 
date ot coniirmation of sale. 9 T C ' 

c L J 170=18 C V N ji 9 ^ 
— S. 167-A prior purcliaser under a ’ 
Teiit-de:reo cannot bo ousted by a latter ' 
inircbaser uiiilor a mortt:a<fe decree even 

fliougli .there .be no iK)tk;e under S 167 ^ 
The latter occupies a position of a second ^ 
mortgagee with a right to redeem. 4 p^t 
L J B62=46 I C .921 : 

— S. 167— Sale certificate in name of ^ ' 
f>enaiEklar'— Benamidar/ proper person in ■ 
Ifive aotiw imder a 167. , 2| c L J m 
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T“^* 167— Farchaser at a rent-sale 
sued tor ejectment and knew of deft’s in 
mcumbrance only by his written statement. 
Heeree for possession was passe<l subject 
j to meumbrarm^ good if not 

annulled Within a year, 24 Cal W N 657= 

■ 58 rC67l! 

I — Ss. 167 and 178 — Piff. purchaseff. 

! beuami a mokurari tenure at a rent sale 
tor one ^ of the judgment-debtors. Oa 
I Collectors refusal to issue notice under 
I fe. 167 he sued for a declaration that he 
I had power to ami al the incumbrance and 
I Collector was bound to issue the notice 
^ held that the suit was rightly dismissed 
as no equitable relief could not be granted. 

I m such a case. Even assuming that 
I Collector should have issued notices, the 
i Court should consider whether it is equit- 
able to require him to do the specific act, 
seeing that thei*® by the law prohibitino’ 
parchase by judgment-debtor would be 
defeated 21 C W N 842=39 I C 189- 

i, “-S. 167 and Ch. XIY.— The decree- 
I holder continued as sole landlord when 
I applying for execution and took proper 
^ steps to sale the under tenure the execu- 
j tion sale passes the under-tenure to the 
; purchaser though decree-holder loses his 
. as landlord before actual sale. 

I he legal result of a sale depends upon 
I the due proceedings in execution and not 
i upon the position of the parties at the 
time of sale, also it would be a manifest 
precedents if isolated 
dicta fiom P . G, judgment be applied to a 
case where the facts differ essential] r ' 
45 Cal 294=21 OWN 847=25 C L J olfc. 

41 I C 35i:- 

— S. 167 — Kent decree-contest be- 
tween purchaser in mortgage decree and* 
rent- decree— priority. Seel 5! I C 746- 

167— Protected interest-onus— 
iNotice of annual rent. See 21 C L J 65- 

■34TC2I5' 

— S. 167— Notice, effect of. See 17 G 
. ^ _ ■ W N 627=16 I C 911 

^ - B. 167 ^Notice-Land mortgaged sold 

in execution of rent-decree See 19 C L J 

, 824=19 I C 77 V 
— S. 167--Decree for assessment can 
be passed iii absence of previous assess- 
ment when defts had neither mirasli 
rights nor were the lands held as an unit 
A I E 1930 Cal 693=! 36 I C 43i 
—S. 167— A stranger-purchaser of a 
non-occupancy holding at a rent auction 
sale should annul the incumbrance within 
a year. If not so annulled it will bo 
valid agaiiist him though ineffectual 
apmst hindlord. A I B 1930 Pat 451=11 
F L T 500=1 B (1930) Pat 599=126 

' I C 295* 

S..’ 167— Limitation runs from con- 
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firmation and not from the date of actual 
sale. A I B 1929 Pat 236=10 P L T 396= 
I E (1930) Pat 147=122 I C 147 

— S. 167 — There must be separate 
•service of notices. A I E 1929 Cal 218= 
:33 C W N 117=1 E (1929) Cal 731=119 

I C 123 

—S. 167-— When plif. has knowledge 
•of the encumbrance and fails in proper 
service, decree subject to annulment of 
■encumbrance cannot be given by applyin<>’ 
for new notice. A I E 1929 Cal 218=33 
W jST U/=I R (1929) Cal 731=U9 

— S. 167'~"Procedure in C P C must 
be tollowed for service of notice under 
K 167, A [ E 1929 Cal 218=33 C W N 117= 
I E (1929) Cal 731=119 I C 123. 

-Ss. 167 & ITl-WIien there is a 
rent-sale of the holding & also the tenants 
mortgagee purchases it in his decree, the 
iandord cannot be dispossessed nor redee- 
med by the latter. He can only make 
:.payment in court prior to rent— sale A 1 
P. 1929 Pat 222=10 P L T 129=8 Pat 439= 
I E (1929) Put 294=116 ! C 518. 

— S. 167— Entries in order sheet are 
not prima facie evidence against the 

notice. A I 

E 1928 Pat 469=7 Pat 733=9 P L T 484=1 

. tlourt IS not bound 

sjy the Collectors opinion about service of 
notice. A I E 1928 Pat 459=7 Pat 733-9 P 
L T 484=1 E (1929) Pat 164=175 iC ,96. 

--S. ip— Purchaser iirove the date 
when he got notice of sale when he applies 
to annul incuEnbranee after one year ^from 
:.«ale. A I E 1928 Cal 892=32 C W N 107 ^ 
Q , I ® 0929) Cal 241=114 I C 481'. 

is valid till the 
prescribed notice is served, A I E 1929 

Cal 392=113 I C 904. 

, “S'. 167-A real owner is not prevented 

from, giving notice under the Sea Purch- 
: aser includes certified purchasers assignees 
or transferees. A I E 1928 Cal 448-56 C 

• ^^^“The party questioning proner 

sei-vice of notoe must prove it A i E 1928 
Pat 318=7 Pat 260=107 I C 821. 

Order-sheet is not sufficient 
pioof of due service. All sub-Divisional 
' I^cal govt“ 

notification Proper service must be proved, 
a yearof k^~Y f ®''wHoation*is' witMn 

r,s; 

^ ' C 476. 

i. tr4r I'TirisL-'cS 

306=71 l-C 284. 
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— S. 167 — Validity of a mortgage can 
not be questioned after a year from the sale, 
by the purchaser at a rent-sale of that 
holding. A I E 1922 Cal 32=35 C L J 1= 

69 I C 841. 

— S. 167 — An encumbrance can. only 
be annulled in accordaiiee with Die section 
A I E 1922 Cal 331=35 C L J 36=26 (] W 
' N 703=68 rC"2l9. 

— S. 167 — To get benefit of the 8ec. 
S: to annul the claims of tenant incumiu’an- 
eers, the plff-must prove an origin subse- 
quent to the creation of patni taluk. A 
notice under S. 167 must served within .-t 
year of the sale or from, the date of 
knowledge of incumbrance whichever is 
later. A I E 1922 P C 48=41 M L J 638= 
15 L W 180=30 M L T 138=26 C N 
465=49 C 27=4 U F L ,R P C 53=48 I ’a 

49U=65 I C 674. 

^ — S. 167— A mortgagee in exe<*utio!i 
of his decree purchased a part subse- 
quently the whole holding was sold i.n 
execution of a rent decree held that after 
sale in mortgage decree there was no 
encumbrance to be annulled under th.*, 
See. by the subsequent purcbiiser. A T K. 

1921 Cal 599=25 C W N 424=66 I C 10.1. 

— S. 167 — B T Act governs tlie rights 
of a purchaser in a rent decree, A J E 

1922 Cal 544=26 C W N 985. 

— B. 167 — Possession as tenant is not 
an incumbrance. A I E 1921 Cal 754=25 <J 
W ]sr 106=61 I C 469 . 

— B, 167— The interest of an ad verso 
possessor is encumbrance only when it is 
for staiutorv time. A I E 1921 Cai 754=2V> 

C W N 106=61 I C 469. 

— Ss. 167 & 161, Sub-tenancy creat(?fi 
by the^ patnidar i. e. the darpatui & the 
subordinate claims in a patni is tbt^ 
thing to be annulled under S. 167. 25 C W 
N 106=6! i C 469. 

— S. 167— When there is a rent decree 
& also a mortgage-decree the purchaser ifi 
execution of the former one must redeem 
the mortgage within the period provideif 
by the Sec. 24 C W N 961=59 I C S68. 

— S. 167— Unregistered purchaser 

interest requires no annulment. 43 (’ 5.5S‘r: 

19 C W N 1217=22 C L J 356=31 I C 554. 

— S. 169— An application under r. 
can be tiled though it is more than 2 inordhsT 
after the sale is confirmed. Interest nn\- 
be granted under s. 169 (e) as rent betwceSi 
the filing of the suit and the confirmation 
of the sale 12J p. c. per annum. When a 
judgement -debtor questions the iamliordV 
right to interest as part of rent and the 
court decides it, the decision will ha\'e the 
force of decree. 2 Pat L W 97=(19i7) iHt 
270=2 P li J 722=41 I C 734. 

S. 169 By s, 169 the purchaser 
the property free from all charges of rent- 
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arre.ara and the landlord decree-holdoi' 
should satisfy his claim from surplus sale 
l>ri)coeds. 25 I q 974 

61* — Eent sale — Pin-chase hy 

iaudlord™Heut between date of decree and 

■ ot sale—Liability of teuaiit, 8ce. 2i I C 52 

, 161* (1) (c)— In a rent-sale, the 

landlord under s. 169 (1) (c) has a right 
out- or the surplus sale-proceeds not only 
to rent-arrears accruing since the filing of 
the suit but also to interest uiion it 2b C 
L J :i22=22 C W N B23=42 I G 881. 

—-S. tG9 tc) — After sale of a tenure in 
' execution oi: a rent-decree pHf applied 
under s. 1G9 for rents due from the date 

■ 'Ot suit to that of sale confirmation. The 
sum being insufficient he now sued for the 
balance. Held that s. 65 CPC as changed 
luakes the purchaser’s title to begin fiW 
the date of sale, the judgment-debtor is 
not liable for^ rent after the date of sale 

of the surplus under 
s. 1(>9 (c) IS also limited. 18 C W N 186= 

2J I C lOL 

4rt * Sch. Ill, 

Ai T. 2— i he decree-holder under s. 169 ( 1 1 ' 
(c) bas a right to surplus sale-proceeds for 
I'ent-arrears from the date of suit to that 
ot confirmatiou of sale though at the time 
id apphcatioii, the suit for arrears is time- 
mrred. 19 OWN 582=21 C L J at 

28 [ C 133. 

• —S. 170~Rent decree—Claim by third 
party mider 0 21, r 58, C P C, against- 

ground 

that the tenure or holding in suit belonged 
tc claiiuant and not to person against 
whom decree was obtained — S. 170 of 
enancy Act a bar to the claim in case of. 

Ou. Iiw <^l'«mant., while admitt- 

ing that the holding was held under the 
^tecree-hokler and that arrears of rent were 
due thereon, alleged that he was the record- < 
ed tenant and that the person against 
horn the rent decree was obtained was 
ills (claimmit's) under-tenant 11 P 790 
^ (i 95)=I3 P L TAij. , 

l”l~”Darpatiiklar paying ■ 
d boiiiid to go^ on paying , such 

• dues if, usiiiruct is insufficient He can 

recoYer whatever he , has paid as a mortgage 
—hint t) recover is governed by Art 
rnnumtmn ^ct 99 or ikX ■ 

A I li 1981 Cal 49:}=:}5 C W A" 678=Ind ! 

^ llul (1981) Cal 1779=04 I C 75. ‘ 

- a rent decree within 

rr r Of all the 

aiiL.iiN OF a holding, 36 i C 769 

<)!' hni.H ^u**-Ss. (1) and ('!)-Piirchaser 
<>1 hol.i 11 ? not rei-ogMiied, hv laiullord if 
iiialii! a depoxity—interust voidable.— ( 
HO sale, moaijirig of. Judgmerit-dobtor mean- . 


BENGAL TENANCY ACT VII! OF 1885 (CoM.) 

A purcluiser of a holding who has not 
‘ j^’^^Jognised as a holding which is 

voidable on a sale held in execution of 
decree for rent against the registered 
tenant, within the meaning of cl (8) of 
fe. 170 of the Bengal Tenancy Act A iierson 
claiming to be a tenant for a period longer 
than 12 years to the knowledge of the land- 
<^^9[^h*es an interest in the holding 
within the meaning of Sub-S. (3) of 8. 170 
of the Act Such a person does not come 
description of ‘^judgment debtor” 
“i section. A' purchaser 

ot a holding wdio has been recognised by 
the laddiord as a tenant ciuinot make a 
deposit under the section 17 C W N 168 
=16 0 L J 548=16 I C 977. 

— S. 170— Withdrawal of decreetal 
amount See 34 f C 76 

— -S. 170 (5)— A purchaser of a part of 
a nnii-transferable occupanev holding can, 
make deposit under s. 170 (3) against" land- 
lord s wishes. 27 I C 424. 

I — S. 170 & 171— Plff. made a deposit 

under s. 171 when deft’s holding -was 
advertised for sale in execution of a rent- 
decree alleging himself to be interested as 
mortgagee, The defence i^iea Avas that 
mortgage was a forgery and plft* had no 
voidable interest whithin s. 171, Payment 
however w’as accepted as pllf. wais plainly 
a mortgagee, other disputes being reserved 
for a separate suit The pllf. sued on 
mortgage but the suit was dismissed. In 
a suit to recover the _ deposit, held that 
plfi:. had no voidable interest wdthin s. 171 
and could not be allowed to deposit .also 
tlie claim cannot be enforced either under 
s. 69 or s. 70 of Contract Act 21 C W N 

394=25 C L J 325=34 I C 341 
^ ■ 8s. 170 & 171 — Whether a declaratory 

suit^is maintainable to the effect that land- 
lord’s rent-suit at high rent subsequent to 
deposit is collusive and not binding. 1 Pat* 

L W 674=(i917) Pat 222=2 Pat L J 561=41 

IC237 

—S. 170— It amounts to recognition 
of purchaser’s tenancy when a landlord 
tvithdraws the deposit made by him. A T 
R 1930 Cal 745=1 R (1931) Cal 283= 129 

I C Ui 

— S. 170— Under S. 170— attachment 
under C P C 0 21 r. 58 cannot be objected 
to by one not denying pllf’s title and the 
arrears due to him. AIR 1929 P.it 195= 

10 P L T 118=1 R (1929) Pat 411=117 

I C 2031 

— S. 170 — In execution a part of the 
holding cannot be sold. A I R 1928 Cal 
94=54 C 1064=107 I C 357 

— S,: 170— By virtue of this section.. 

0 21 r. 58 is inapplicable to reni-decree. 

A, I E 1926 Pat 213=3 Fat L R 341=7 P. I. 

■ T 717=95 I C mi 
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—B. 170— To executiou of rent- decree ! Bee 38 C L J 147=76 I C ;>58=A I R 
C P C 0 21 r. 58 is inapplicable because of S. 1924 Cal 185 

170. A i B 1926 Pat 210=3 Pat L B 339= i ^g. 170 (3)-Purchuser of a non-lrans 
7 P LT 625=95 I C 295 i f enable occupancy bolder has no rii,dffc to- 
— S. 170 — The Court can ascertain I make a (lei;>osit when ^not^ recognised^ by 
the true nature of property when its i landlord A I II 1926^ Gal 934=54 C 15=43 
jurisdiction is to be ousted on the crround I C L J 554=30 C IV X 729 (P P)=96 1C 565. 
that the atkched property is of a parti- i V-S. 170 (3)— When occupancy holding 
cular description, A 1 B : is put for rent decree an under- raiyafc witii 

27 C W N 817=80 I C 555 unregistered lease can make deposit- 
— S. 173 (1)— The Sec. does not bar i under the Sec. A I 11 1930 Cal 163=6)1) C 
transferee’s substantive suit for title and : 1064=1 B (1930) Cal 181=12 i I C 744. 

restraining the landlord from selling it 170 (a)_--\Vhen a transferee is 

ia execution of decrees not binding on allowed to deposit without notice to 
him. A I B 1930 P C 193=34 C W N 821= landlord & he cannot question tlie transfer 
I B (1930) P 0 326=126 I C 422 ' if be withdraws it. Xon-service of notice 


— S. 170 (2)— xAppUcation under the 
Sec. may be oral and to the Nazir but it 
must be before the tenure is knocked 
dowm to the purchaser CPC 0 21 r. 69 
is in applicable, Bonalide are not requir- 
ed to be considered. A I B 19*23 Pat 572= 
4 P L T 495=75 1 C 676 
— S. 170 (3)— A landlord took out 
execution of a rent-decree & a stranger 
applied to deposit decretal sum. The 
decree-holder as well as tbe Judgment- 
debtor must be given notice; and if judg- 
ment debtor applies, decree-holder should be 
given notice even though s. 170 (3) makes 
no express provision for notice. 18 C L #T 

142=21 1 C 409 
-a 170 (3)-Under s. 170 (3) deposit 
cannot be made by an unregistered trans- 
feree of the whole holding. 58 1C 832 
— Bs. 170 (3) & 161 — A transferee of 
a part of non-transferable holding has not 
an interest in it which is voidable on sale 
within s. 170 (3) & cannot make a deposit. 
Such interest is also not an incumbrance 


is immaterial. A I R I '928 Cal 730=114 

, ' 1 C 657, 

— 170 (3)-Intere.st of an under- r.aiyat 
contrary to S. 85 (2) is not an incumliraitce 
& so lie cannot make a deposit. A 1, li 
1927 Cal 513=31 C W N 580=110 1 0 150. 

—Ss. 170 (3) & 178 (3) (d)-Transfe!‘ 
of a part of a non-transferalde holding 
does not forfeit the tenancy. Bo a mortg?}.- 
gee of such a i>art has a voidable intore'^t. 
within B. 170 (3). An agreement between 
landlord & teiiant after the ])assiDg of 
the Act but before it comes in force to 
forfeit even for attempt to transfer doe-^ 
not operate against B. 178 (3) (d) Bee alsn 
S. 1 (2). ^ 24 I C 9, 

— S. 170 (3) — A landlord '^'■'itudruwiiig 
deposit made by transferee of a non-trau-- 
ferable holding for the raiyat. is not a. 
recognition of the transfer even though 
the transferee deeribes himself as a. pureln 
aser in possession. 33 1 C 718. 

— S. 170 (3)- A usufructn;iry mortgages- 


within s. 161. Per Miillick J. Interest ” i can deposit under S. 170 (3) when a part 
in s. 170 has a wider-significance than dn- I of nontransferable occupancy holding is 
cumbrance’ & includes rights other than I I>cibg sold in execution of a rent-decree, 
those in s. 161. 2 Pat L J 457=1 Pat L W i 1920 Pat 49. 


504=(1917) Pat 169=40 I C 257 | —S. 170 (3)— Non-transterable occu 

— -Ss. 170 (3) & 161- — An usufructuary pancy holding may be transferred pro* 
'.mortgagee can make a deposit under s. 170 vided that when it is a sale of tlie entire 
(3) when he is in possession of a non- holding the landlord is in absence of con- 
: transferable holding, such interest being sent ordinarily entitled to enter. A v>ri' 
-voidable on sale. 5 Pat L J 83=1 Pat L T vate purchaser of such holding can make 

108=56 I C 490 a deposit under S. 170 (3) to prevent the 
-S. 170 (B)--Whether the applicant sale by the landlord, 20 C W N 39=22' 
as entitled to make a deposit or not must G C L J 106=27 I C 176 

Ije decided when an application under I — B 170(3) — No deposit under B, 176“ 

« 170 is made for a deposit. . A I B 1923 ! (3) can be made by an unregistered trans- 

•J^at 353=4 P L T 247=75 I C 12 i feree of an occupancy holding. Avoidable - 

— S. 170 (3)-~Ileversioner cannot depo- j interests in B. 170 (3) are those which, are 

when a decree against a Hindu widow { incumbrances within B. 161. Under B 161 

IS to be executed. A I B 1922 Gal 95=26 I unregistered purchaser’s interest in the - 

C TV N 167=70 I C 127 I whole bolding is not an incumbrance 

170 (3)™Transferee of a non- i ^ ^ 403=2 Pat L W 364=38: 

tiwiislerable holding cannot make a depo- I I C 557 

sii AIK 1924 CaJ 1005=39 C L J 428 i . -S. 170 (3)-A purchaser of u p«r. 

=^28 C W;.N 845 * manerit tenure perior to the landiordV 
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BENGAL TENANCV ACT VIII OF 1885 {CmiU.) 

iW'r«;irs cannot deposit under 
h. 1<0 (d). 10 G \V N 94=13 I C 328 

1 ' ^ ('^2— Jndgnient-dobtor in S. 
i/UCd) does not include one v.ho pur- 

■ cluises Ino iiolding from recorded tenant 
before tlie rent suit one claiming posses. 
Kion as a tenant for more than " 12 years 
to the knowlmige of the landlord has an 
Kderostwluch is voidable on sale within 

t ■ fiO (.j). A rent decree against a record- 
ei,i tenant does not bind his purchaser 
Who w not only in possession but is 
lecogmsed by the superior landlord and 
vanish by exocution- 
.sale of such a decree. IG 0 L J 648=17 C 
W N 163=15 I C 977 

ivTir, iT®' (3;— A purchaser at a rent-sale 
who IS not a party to subsequent rent- 
decree cannot under s. 170 (3) make a 
■deposit for the latter decree, his interest 
not being voidable. If he is a benamidar 

%4dnH,"nf ‘+1 interest 

voKtdl le or otherwise and so no ri^ht of 

deposit milder s. 170 ( 3 ) 48 S C 965 

PO — o.f holding — Applica- 

“"TPre”®: 

occupnneV ho'l^ug’s^temisfere 

« no m c^eposit under 

■ • 1 lO (o) to stop its sale in execution of 
a rent-decree. To allow him tA deposit 

■ & so to prevent execution is an irrenula- 
nty open to revision by High Courb 16 
I C 487=15 C L J 38S 
S. 170 cl. (3) — Transfer of portion 

Hltect on tenancy. See 23 i C 839 

11 -® * ’"1-The landlord 

b •v! in execution of a rent- 

icueo it ttie prior purchaser deposited the 

nionej iV the landlord knnwnuy 


^ 3 ^ 

w 


nione^^ th^ landlord knowing who he ■ 
, as agreed to its being set aside^ held that * 

question the purcha.se s! i 
, ‘ 'b®-'". to procedure; it s I 
a rule of evidence & is not retrospecUve 

a 9 I C 619 i 

.1.. iixs-cution of a rent- ' 

loe the deci.smn regarding the rights of ' 
. 1 . UMitructuary A' a simple inortga«ee ^ 
r"' is uimppealai.lt^as i 

iitisf ?, H “r ’!"* to exocution, I 

Nitisf.mtmn nr discharge of decree not i 

.K.twemi parties to the suit or the rupre- i 
sontatives under s. 47 CPC Xor aim tLy ' 
to be snn,in:iniy deeitied under s 171 -h) ’ 

c L J 41(5=52 1 C 980 
rr^*, ^‘i~9l’~tohUht’s interest is not 

sun dno‘‘“'tv i'-'® “ up tlie decretal 
i'- ,/ • 1 *"^ f"-te»aais begets no 

tail on ihcir share. Jo G' W N 782=11 

1 C SOI 


BENGAL TENANCY ACT VIII OF 1885 (Coy/f/l) 

. „ 171— Oil an application under 

s, 171 it was ordered that applicant may 
make a deposit but there was no decisioii 
as to whether he hait any interest voidable 
on sale. Held that there was materijil 
, m-egiiiarity & under s. 115 C P C High 
uourt could interfere also the order was 
unaj:)^peaiable as the original application 
ti straiiger & so not within s 47 
^ ^ 17 G W N 602=16 I C 202 

— S. 171~Money paid by a mortgagee 
to a vert a sale do not become part of Gje 
mortgage amount entitling him to include 
timt sum as remaining due on liis morfaa<>e 
under s. 83 T P Act. When such pavnient 
IS made the statutory mortgage has priority 
over ins charge. Assuming his right tb 
repudiate the statutory charge & That he 
can add the amount to the mortgage suni 
! lie IS put to election as to his remedies. 21 
C L J 420=29 I C 929 
^ —S. I'H— -Deposit for saving property 

from sale -Deposit by alleged mortgagee — 
Mortgage found invalid--yo]iintary b>av*- 
ment— See Contract Act, 1872, ss, GO, 70. 

9 Ind Cas 6f5 
— S. 171~To prevent sale of the hold- 
ing in execution of landlord’s rent-decree 
an unrecognised transferee of a non -trans- 
ferable holding has a right to deposit the 
decretal amount. 50 j 595 

•XI r-^^*.171— A proprietor decree-holder 
withdrawing the deposit under protest does 
not thereby recognise the transferee as his 
^ 38 I C 366 

j-S. 171— The tenure is liable to be 
sold tor the money paid by a se-putnidar 
to satisfy putnidar’s decree against the 
dar-putni held that such money was a 
charge on the entire tenure could' be split 
up. In appeal by one of the defts, the 
question was raised as to the proper form' 
ot the decree, the appeal court must set it 
in a right form.^ 14 C L J 134=11 [ C 89i 
— S. 171— S. 171 cannot benefit mi 
unregistered co-sharer against the holder 
of a rent-decree when he makes a deposit 
to prevent the sale of the holding 35 ! 

, ■ ^ ; C 584 

— S. 171— When payment is made 
directly to piff under Court’s orders it is 
^uivaient to ‘p^Wnient into Court’. A I 
R 1922 Pat (>56=1922 Pat (Sup) 347=4 P I. 

T 134=71 I C 473 

— -S 171- A patnidar got a decree 
ainst darpatnidar & by making a deposit 
sepatnidar obtained an order under s. 171 
(3), The purchaser is bound by the order 
as darpatnidnr’s interest was already sohl 
uiKler mortage decree. AIR 1921 Cal ;i5(* 

=33 0 L J 494=63 I C 1014 
— B 171, 166 & 167 ‘^Interest voidabU* 
on the sale’* In s, 171 mean such interests 
as can be avoided or annulled under Bs. 1G6 
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BENGAL TENANCY ACT VUI OF 1885 (Co??i<L) 

& 1G7 by the decree holder. A taiiantV do- 
nee or reversioner has no right to make a 
deposit. 3 Pat L J 145=4 Pat L W 84=43 I 

C 23 

— S. 171 (1) (b)-~Rights of darpatnidar 
»-Beii Peg Yin of 1819, s. 13 (4), 15 D W 
K 404=9 I C 489 

— S, 171 (6)— Payment of first charge I 
on the piitni—Mortgagee’s prior right to 
surplus sale proceeds, see 15 G W N 404= 

9 I C 489. 

— S. 1 73 —Qucere— Whether a person 
claimiug an occupancy right can have the 
execution sale for rent set aside. AIR 
1931 Cal 425=35 C W 31=Iiid Rul (1931) 
Cal 449=131 IC 561 
— S. 173— A stranger auction-purchaser 
may appeal from an order setting aside the 
sale on judguient-debtor’s application under 
s. 173 19 C L J 81=20 I C 191 

— S. 173—- Application for setting aside 
rent sale— Limitation — Starting point, see 

24 I C 366 

— S. 173— Auction sale— Application 
to set aside sale on the ground of judg- 
ment debtor purchasing benami-Limitation. 
see 38 I C 209, 

— B. 173 — Execution sale — Order sett- 
ing aside sale on the groutid that auction 
purchaser was benamidar for one of the 
judgment debtors— No appeal. 46 I C 748 
^ — S. 173 — An auction-purchaser has 
no right to appeal against an order under 
s. 173 though judgment-debtor might have 
alleged fraud. 19 0 L J 81=20 I C 191 

— B. 173--It is not always than an 
order under s. 173 is unappealable. Whether 
appeal lies or not depends upon whether 
the question is about execution and whe- 
ther it is^ between the parties or their 
representative bringing it within CPC 
s. 47. 15 C W N 512=13 C L J 257=7 I C 769 


— S. 173— Unrecorded co-sharer if re 
prasentative of recorded co-sharer— Orde 
under s. 173 when appealable. 15 C W N 51: 

— S. 173— Sale in execution of non 
transferable occupancy— Application to se 
aside a prior purchase, see 27 I C 43 

— Bs. 173, 194— Operation of, controller 
3.>y s. 194 20 C L J 551=27 I C 39: 

— S. 173 — Quaere Whether a persoi 
claiming occupancy right can set aside th 
execution-sale I R (1931) Cal 449=13 1 f C 66 
S; 173 No appeal lies against a 
order setting aside the sale under boL 
provision. When the application to set i 
^iside under 0 21 r 90 G P C and als 
under s. 173 is made. , A JR 1927- Cal '83 
=46 C L J 172=104 ! C 82 
—a 173— No appeal is competen 
against an order under s. ,1 73 setting asid^ 
sale. AIR 1926 Cal 213=87 ! C 71 


BENGAL TENANCY ACT 8 OF 1885 (Coutil) .. 

— S. 173— When tlie case conges within 
s. 47 CPC order under s. 173 is appeal- 
able but no appeal is competent l\y the 
auction-purchaser A I R 1925 Cal 122)>= 

85 I C 750 

—B, 173— All application y rider s. 173 
is governed by art lt>6 Liini. Act A 1 ll 
1925 Cal 351=51 0 1014=82 1 C 322 
— B. 173— A sale was set aside under 
this sec. as well as iindei* C P 0, O 21 r 9(i: ' 
Right of appeal against an order under the 
former is not conferred by existence of 
such right under the latter. s<^e A I K 1922 
Cal 180=77 I cm 
— S. 173(2) — An execution-sale to the 
judgment debtor himself is voi<iabie under’ 
s. 173 (2) and is valid till duly not set 
aside. A I R 1924 Pat 1)18=5 P L T 13= 

74 I C 76f"' 

— B. 173 (3) — An auction -purchaser 
cannot appeal when a sale is set aside A I 
R 1928 Cal 202=32 C \Y N 98=105 ! C 561 
— B. 173 (3)— Court has descretiou tc^ 
decide v/hether under s. 173 (3) the stde is, 
voidable or not and its decesion is not 
open to revision unless serious prejudice 
results. A I R 1925 Cal 293=80 I C 70S 
— S. 173 (3) — Under 0 21 r 89 C P C 
a co-sharer purchaser of a non-transferable 
holding cannot make a tieposit of the rent 
decree. A I 11 1924 Pat 513=2 Pat L It 

Civ.=80 1 € SIX 
— B. 173 (3) — The see. applies onlv 
when judgment-debtor is the 
directly or indirectly in execution sale. 

57 I C 404 

— B. 173 (3)— When one of the grounds 
to set aside the sale was that the judgnieid- 
debtor was the purchaser through a beuaiui- 
dar does not bring the case w’ithin s. 173 (3) 
'when there were other grounds also, i n suck 
cases the court is in duty bound not to 
proceed summarily under s. 173 but t<) try 
it under CPC and the decision wculd l)e 
open to both appeals. 33 I C 57i 

— S. 174 — A suit for setting aside an 
order under B. 174 cannot be maintained. 

62 I C 743, 

— S. 174— Judgment debtor is not 
bound to pay cost of the copy of the de- 
cree of separate vakikitnama. In ciaiming 
relief misleading by court clerk is no excuse 
but if the mistake is due to courts neglect 
he has a right to the relief. A 1 Pt 1924. 

Pat 256=4 P L T 642=71 I C 925. 

, — S. 174 — The sec-is apxfiicable to a 
rent-sale under B Rent Recoverv Act 
of property in Orissa. 38 C L J 229 ‘(P C)= 

, 75 rC'278. 

174 — There is no ax>peal agaiuht 
refusing to set aside the‘ sale. 
1924 *Cal 791=39 C L J 522=8$ 
I C 264. 


, ; -S. 
an order 
A I H 
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BENGAL TENANCY ACT- VIII OE 1885 {ConUi;) 

— B, 174 — The sale is not to bo set 
aside when there is a fuii deposit but 
inade in slightly erroneous manner. A I R 
li)2b Pat 55=:7 P L T 11=88 I C 989. 
— B. 174—The order setting aside the 
sale is unappealable by tlie auction-pur- ' 
chaser. A I H 102i) Pat 55=7 P L TT1= ' 

88 I C 989. 

— S. 174 — There is no appeal on a ' 
^iuestion under the Sec. between the jud- 
gment-debtor the auction purchaser.' A 
1 K 11)25 Pat 525=4 Pat 718=6 P L T 795= 
(1925) Pat 18B=9I I C 217. i 
--S. 174~-Judgmeat-debtors holding j 
w'as sold to a stranger in execution & 5 ^ 
p. c. -vvas paid withitt a month. Then the ' 
decree-holder & the Judgment-debtor both 
a|>plied to have it sot aside, It was held i 
that the See. is not fully complied with. 

A 1 Pt 1925 Pat 525=4 Pat 718=0 P L T ■ 
^ 795=(1925) Pat 188=92 ! C 2!7. I 
~ S. 174 — There is no appeal against i 
an order under S. 174, A I li 1926 Cal • 
1256=91 I C 301 I 
11 174- Judgment-debtor’s application i 

i.iiiis wi thill &, 1^4 though the decree is ' 
Biitisfled out of Court. 'A IE 1920 Cal i 
C. , 1236=97 I C 306. i 

— h. 1 1_4— An order under S. 174 does 1 

P ^ AIK 1930 ^ 
Cal i>02=o0 C L tl ,532=34 0 W' N 250-1 E ^ 
(1930) Cal 4.33=124 I C 431. ; 
— S. 174— An order setting aside a ! 
.sale under the See, is unappealable. A T P ' 
1951! Cal 5,02=50 C L J 532=34 C w ' H i 
250=1 R (1930) Cal 435=124 ! C 481. ! 
-^-S 174-The See. issufficietit hv comp- ^ 
in;:d with by the judgment-debtor when due , 
to Court officials mistake a short deposit was • 
made wdiicli was made good when the mis- i 
take w'jis known. A I E 1930 Cal 30‘^-50 
<; L J 532=34 C V/ N 250=1 R ( 1930 fCid [ 
433=124 i C 481. i 

^ ^ amended by Act IT of 

1928 ) and S lS5-~AppUcation to set aside ■ 
-.sale on grounds of fraud and irregolaritv 
in . the side proceedings and non-service of ^ 
notice of sale proclamation on the defend- ' 
ant— knowledge of sale— Limitation Act ^ 
b. 18 applicable— limitation Act S. 29 <"•>) ‘ 
A L 1933 C 457 

-S 174 ( as amended by Act, IT of : 
]J28 j— Application to set aside sale— ' 
pre.sumptive reversioner- -is a “ person * 
whose ii doi ests Uii'e aflected by the tlnteresf 
not restri(ded to proprietary" or iie^‘essarv 
interest. A L R 1933 C 1*82=37 CW N 32V 
— S 171— An application to set aside ^ 
a sale on uepo.-It wws mioie under S. 174 
l.ut till: <ir-t«>sit Ml a littlu sliort ilirough 
mistake ..i the tdiin. Hut the iitiulicairts . 
doixwtLMi the aeiieit as sona as they kiieiv 
T. 1 urchascr s ‘application to ^et: aside the 
sale w’here the dmree-hokler wai.s not a 

li. ;4l. .il. (t) 
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party was origiually rejected hut allowed 
by the first appeal Court held that no se- 
cond appeal lies proceedings under S. 115- 
C P C Could not be revised bv the High 
Court. 32 C L J 12=58 1 C 8I4> 
— S 174 — Time for depositing under 

S. 174 B T Act or 0 21 r 89 C P C <umld 
not be extended. But if delay is duo to- 
Court action then the position is dili'erent 
as an act of Court prejudices none H 171 
is applicable to all purchasers wheiher 
strangers or decree holders. It is obligatory 
on judgment-debtors to deposit the deerci- 
tai sum in the costs which are rightly in- 
curred by the decree-holders subsequent, 
to decree & iii execution. An execution 
proceeding is essentially a continuation of 
the suit. A pleader engaged in a suit mav* 
appear on behalf of his client in exocutioii 
proceeding without fresh authority. The 
poundage fee paid by decree-holders is. 
not an integral part of the costs it 
cannot be claimed" from the judgment — 
debtors. On setting aside a sale of imrnove^ 
able property the decree-holder has a. 
right to refund of fee— but the p-oundage 
fee could iiol be recovered from the- 
debtors. 15 C L J 89=16 C W N 736= 13- 

i C 355' 

*— S. 174— An application under S. 174 
could not be entertained unless the statu- 
tory conditions in the See. are complied' 
with. High Court can set aside an order 
under S 174 made^ without jurisdiction. A 
party ca.n be relieved only when he is- 
misled ^ by an ^ act of Court and not by 
wrong information of an officer of Court. 
Deposit of decretal sum with 5 p c. of 
purchase of money under B 174 most lit* 
made within 30 days of the sale. 3 Pat L. 

W 48=1 Pat li J 459=35 I C 779^ 
— S 174 — An application comes under 
0, 21 i\ 89 C P C & not under 174 B. T 
Act when it is made by a share holder in 
mokarari to deposit the purchase money for 
a part of it sold in execution. 36 I C 769- 
— S, 174— Deposit by the judgment 
debtor under S 174 is the sum recoverable 
under, the decree with costs & not that 
in the proclamation under C P C O. 21 
r. 89. ■ 4 P L J 55=47 I C'654T2)- 

— 174— Deposit of decree amounT 
to set aside, a rent sale- Amount insufficient. 
Mistake by officer of Court. 22 i C 842 
— S. 174 — Only tlie jndgnieni-debtor 
must deposit under S. 174. His transi'eree 
is not governed by the Bee. 43 Cal 100= 

29 I C 840 

— B. 174— An execjutiou-sale under 
Act- yni of 1SG5 takeiv with B. 105 Act .X 
of 1859 can be set aside under B. 174 B 

T. Act by making a deposit as Ch. XIY 
has been extended to districts where sale- 
hdd. 14 CL J 168=16 € W X 311=11 

I C 239^ 
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— S. 174—No appeal lies from an 
'^order under S, 174. 36 1C 769 

— S. 174 — Because of S, 143, an order 
under S. 174 is appealable when the decree 
-holder is the execution-purchaser. 2 Pat 
L J 525=3 Pat L W 18={1917) Pat 244=40 

I c m 

S. 174— A stranger to a rent-suit 
purchased the property at the execution 
sale. The judgment debtor making the 
■deposit asked to set it aside. The Court 
conlirnied it as depositor took no further 
stops. Then he sued .for possession and to 
-set aside the the sale, held that the suit 
' can be maintained but S. 151 CPC was 
inapplicable. Notices were not necessary 
under S. 174 and the (.’ourt should set 
^isiiie the sale when the conditions of the 
.Bee, are fulfilled. 52 I C 982 

— S. 174— After the extension of the 
B. T. Act to Orissa, S. 174 is applicable 
to all suits filed under the old law in the 
Bevenue Court. AIR 1921 P G ,34=48 
•C 811=48 I A 123=38 C L J 229=25 C W N 
1009=30 M L T (P C) 32=14 L W ,358= 
<1921) M W N 399=2 P L T 453=61 I C 1= 
40 M L J 546=75 ! C 278 
— 'S. 174— No suit to set aside an 
'Order' under S. 174 can be filed. A I R 
1921 Pat 54=G P L J 1C7=2 P L T 66=61 

I C 126 

— Ss. 174 and 170— C P C 0. 21 r. 92 
. does not apply to judgment-debtor’s pro- 
ceeding for setting aside order under 8. 
174. AIR 1921 Pat 54=6 P L J 16=2 P 
L T 66=61 r C 126 
— S. 174— For setting aside a sale a 
cannot be filed, A I R 1921 Pat 54= 
6 P L J 16=2 P L T 66=6! I C !26 
S. 174— Judgement debtor’s applica- 
tion under B. 174 followed by a deposit is 
proper though in a note it was stated 
that the tenants had prior to sale' trans- 
ferred the tenure to a stranger and the 
purchaser had given the money. If then 
the judgment-debtor with decree-holder’s 

■ consent withdraws the application, sale 
should be set aside on purchaser’s applica- 

■ tion. On withdrawal judgment-debtors 
were asked to refund within 7 days failing 
which the order was directed to be execut- 

. ed against them as a money decree. 18 C 
W N 175=22 I C 885 
— S. 174— A rent-sale was held and 
under S. 174 deposit was made hy the 
judgment-debtor. Then he applied to with- 
draw the deposit and ihe Court refused 
to set aside the sale. Then the purchaser 
came forward saying that he had purchased 
It luijg ago and deposit was: made with 
ms money. His petition was dismissed as 
had no locus .standi. Held that for the 

sake of jmstice the petition be allowed to 
use .ludpient debtor’s name and to make 
’•A new deposit within 7 days. 10 I C 526 


S, 174“-A rent sale was held on 
9-3-14 and H purchased the property. A 
little before confirmatiofi, B alleging that 
he was the execution-purchaser after the 
above .sale, made a deposit and under s. 
174 the sale was set at nought. If sued 
B for declaration that he had no right to 
deposit and he had got no ^ title, iadd tied 
such a suit could be maintained. (1919) 
Pat 399=3' Pat h W 264=3 F L J 122=44 

" 'I C 532 

— Ss. 174. 184, 185— A Court is not 
authorised to lengthen the time to juake 
deposit under S. 174. To a proceeding 
under S 174. S, IS Limitation Act is liot 
itself applicable. Judgment-ilcddor alle- 
ging fraud car not be protected by S. IK 
ofLimi. Act. The order was held to 
without jurisdiction wdien the <'>rigirt:il 
Court set aside the .«ale after ;iU <ja,y< 
because of judgmetii-debtor’s poverty and 
execution creditor’s fraud. 26 I 760= l-s 
0 L J 533=18 C W N 31 

— S. 174—Judgment-debtor only cm* 
apply under S. 174. So a person acting on 
another's behalf under S. 174 Uiiis< 
establish his authority if challenged, bi 
C L J ■546=15"! C 56! 

—S, 174— A judgment-debtor’s appli- 
cation under S 174 was refused because 
pouiFhxge fee was not deposited, held that 
the order was appealable. 16 C .L J 542= 

15 I C 436 

— S. 174 — Scope of, limited— Apjdica- 
tlon raising question as to decree beyond 
scope of section, see. 52 I C 514 

—S 174— Proviso. After a rent sido 
on 19th Augu. 1910, on 23rd judgment -de- 
btor applied to .set aside the sale because 
of material irregularity and notice 
issued to the decree-holder and the auc- 
tion-purchaser. On application dated 1 7th. 
Sept, under S. 174 of the judgment- debtor 
he was ordered to make the deposit wnicb 
was duly made. On Sept. 24th the case 
under G P C 0. 21 r. 9 was on hearing and 
the judgment-debtor applied to withdraw 
it. Held that under the proviso he could 
not apply under S 174 and the application 
itself could not be regarded as a with- 
drawal from the pi'oceedings, justifying 
the sale being set aside on acceptance of 
the deposit. II I C 75T 

— S 174 (1) — “Jiidigment-debtor” in S 
174 means one against whom a decree is 
passed in execution of which the sale i.s 
held. So deft against whom no decree is^ 
passed is not a judgment debtor. 15 V Lt 

J 170=14 I c m 

— S 174 (3)— Tenant’s hjklitigand iioi 
his interest is sold under the Sec, So an 
auction-purchaser cannot under C P C <> 
21 r. 91 apply for setting it aside on the 
ground that there was no saleable interest 
■AIR 1926 Cal 738=43 C L J 279=94 

I C in 
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— S 174 (5)-Proviso to the Sec, is 
not retrospective and does not affect an 
appe.ii from an order under C P C 0 21 r. 
^0 when yucli order was passed prior to 
the amendment Act. AIK 1931 Cal 92 
(2)-M C W N 820=58 C 167=1 K (1931) C^d 

Q rn, r ^318=129 I C 878 

— b 174 (o)—riie Sec. has no retro 
spective effect. AIK 1931 Cal 100=34 C 

" is 11)09-1 K (1931) Cal 289=129 

I C 849 

1 153-Case coming 

lender S. 153- -Sale— Fraudulent suppression 
or processes of^ — Application to set aside 
sale on j/round of— Order on— Appeal from 
— iSot competent. 36 C W N 330--T K 
1932 G 482=138 I C 647=A I 1932 

C 490 

a Pi;oviso~-Order under 

b 1/4— Condition of— Notice of application 
to make deposit under that section beiim 
,gi\en to the auction purchaser is a— • 
Absence of such notice is a good ground for 
reviewing the order. 1.37 I C 430=1 R 
1932 C 302=A I R I9J2 C 265 
— S 174;B— A landlord is not preclud- 
ed from claiming pre-emption by reason 
<.t his agreeing to have the rent sale, -it 
'Which he purchased the holding set aside 
51 C L J 231=35 C W N 656 
-S. 178-Award of interest on arrears 
ot runt under a kabuliyat executed before 
the Act, at rate stipulated therein, is 
not discretionary with Court The tenant's 
concluqt dop , not affect landlord’s liontra- 
air 1931 Cal 111- 
-!4 C 11 N 905=58 C 84=Ind Rul (1931) Cal 

338=130 I C 274 

that if lessor took to cultivation suh- 
sequently i. e. after 12 years, the lessee 
should give It up, held that provision was 
not consistent with lessee’s interest, was 
bad as remote & was oppo.sed to S. 178. 

„ , 15 I C 575 

, , ^ as it now 

-stands makes all stipulations as to payment 
<ff interest in excess of 12A pei- cer t 
unenforceable whether the co'ntract was 
s;xecuted belore or after the passing of 
the Bengal lonancy Act or whether it 
reh'.fed t(> a permanent mokarrari tenure 
<ir not. u4 C L J 216=lnd Eul ( 1931 ) c«il 

o . 883=134 1X 883 

11 ^8— A plot of land with trees 

'Vho can enjoy the 
fruits .V: p ant fresh tree.s is not a garden 
but IS really an orchard to which T R 
Act A: not B 1 Act applies AVhether a 
holding IS horticultural is a .piestion of 
tact depending on circumstances. 42 I C 580 

1 .! u agreement to pay i 

higher rent than recoverable under the Art I 
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*®.,,***^^’ & though uiieirfovceable is. 

still a condition precedent to renewal A I 

R 1926 Cal 162=90 I C 89i 
™ \,—S- 178— Agreement is void when its 
effect IS to prevent the deft., a .settled 
raiyat from acquiring the occupancy right, 
under S. 21 in suit-land. AIR 1925 Cal 
„ ■ „„ . 106.5=85 t C 793- 

^ o. X7o — J he sec. iK not contravened 
by executing a registered lease of xeruit 
iands^after occupation for a small period., 
A I K 192o Pat 241=4 Pat 89=6 P L T 
240=(1924) Pat 337=84 I C 305 
178 — The Sec. is not contraveaeil 
by a compromise with regard to the verv 
existence of occupancy right. AIK 1925 
Pc.t 113=75 I C 991 
—S. 178— Tenancy on fresh terais is- 
acceptable when the tenants are raiyats at 
fixed rent in 1890. A I K 1923 Caf 141=36 
^ ^ 0 L J 333=70 I C 437 

— S. 178 — The Sec. is applicable when 
a compromise decree creates a tenancy 
A I K 1921 Cal 565=34 C L J 157=66-' 

1 C 766i 

n (^) agreement is valid 

A the lease does not come under the Sec 
when m a lease prior to the Act it was' 
stipulated that landlord could assess rent 
at prevailing rate. AIR 1926 Cal 1177= 

96 I C 565 • 

cieated with a condition that putnidar 
should give up lands to the proprietor 
when required & with the same condition 
putnidar leased out the lands. Proprietor 
^in claim back the necessary lands & the 
Sec. IS not infringed. A L K 1927 Cal 41 
=44 C L J 220=98 i C 46 > 

hv controlled . 

by s. 194. 20 C L J 551=19 C W K 1197- 

27 I C 397 

hv holding is acquired ■ 

by ItoU. a share of compensation will not 
be claimed IS a valid agreement. AIK 
1922 Cal 187=35 C L J 133=62 I € 793 . 

(l)(o) — The landlord and the 
tenant cannot contract contrary to s 4^> A 1 

C N 984=84 I'c 73tt , 

rvot. 1 ' T jt m a void agreement to 

paj high rent in consideration of a noii- 
cxisting obligation. AIR 1922 Pat 171 = 

-S ?y=” « C 49 ■ 

‘iffei* • ^'^iT^ITiicability-contract 

•iftei the passing of the Act, but before ite 
commencement. 24 1 c j ’ 

c 1 o ^ t78 (3) (b) — The proviso to the 
ol3r^®‘ fa'T ^K«"’>’.^>fi"ction hetwoeu 
wrhillv agricultural land and > 

for temper- ■ 

•U.V cultivation of orchard lands A T it 

n):«l Pat 529=11 P R T 5693 R (mi) 

=128 I C III - 
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— Bs 178 (3) (b) & 23 — To cut trees is 
"vvitliin s. 23 user of land.- An occupancy 
raiyat’s agreement not to .cut trees is not 
binding but iiispiteof contrary custom agree- 
ment not to appropriate trees is binding* 
-A I E 1927 Cal 268r31 C WK 192= (00 I C 7 

Bs; 178 (3) (H) & 67 — It was agreed to 
pay the rent arrears of two tenures for 
.previous four years iu 6 instalments and 
■on default of 2 successive instalments, the 
pJif was to realise the money ■ due with 
.interest at 2 p. o. from the date of the 
-bond and as security defts mortgaged some 
'land which they held as plff’s raiyuts held 
that I’elationship of landlord and tenant 
•ceases but becomes that of mortgagor and 
mortgagee so s. 178 (3) (h) and 67 did not 
:apply to interest, provisions. 2 Pat L J 367 
=3 P L W 337=39 I C 736 
B 178 (c)— Right of occupancy — 
record of rights—eiitry in favour of ’ an 
undor>l‘ai3^a^ — lease executed subsequently 
by under-raiyat — whether can supersede 
-right in existence. A L R 1933 C 512 

— S 179— A permanent tenure-holder, 
•even if he has no mokurrari interest can 
create a mokurrari under-tenure which will 
be binding on the purchaser unless annulled 
.under s. 1(>7. 53 C L J 512=35 C W N 806 
=Ind Bill 1931 Cal 627=133 I C 99 

— S 179— Kabuliyat creating permanent 
mokurari and providing for enhanced rent- 
walidity.^ 1 Pat L J 76=35 I C 437 

S 179— A patni lease prior to B T 
-Act provided that the patnidar should 
provide wood for some idol* On his failure 
..zemindar sued for the price. Held that as 
' the value of the wood was not an integral 
part not incorporated with rent 

nor of the patni, it was not recoverable, 
being an abwab. The defts, original pat ni- 
dai s representatives were asked to execute 
a security bond in_ 1903 and they did so 
held that the security bond was not a new 
. lease and the plfF. was not assisted by s. 1 79 
15 G W N 568=9 i C I67‘. 

. 17J— Stipulation to pay high rate 

'Of interest whether a penalty, see. if C W 
^ N 112 

— B. 179— Applicability— Abwabs. 9 Ind 

+ a tenancy was cvea- 

has aright 

to exe elude abwab & it cannot be made 
Wpibie ] 79 . air 1929 Pat -307=10 
P L I .-)2;i=8 Pat 655=1 K ( 1929 ) Pat 561 

=119 I C 65 

li/ir.-tT'fl landlord are, at 
a r t.ia,„ne.u iloi-arrari. A J R 1925 Cal 
. ^ ^ 1005=85 I C 795 

c must be presumed in 

he fixed one when in a lea.se tf the pe ° I 
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maiient Mokarrari tenure it was stipulated, 
to pay excess- rent for such area. A I li 
1922 Gal 18=811 I C 315^ 
— S. 180 — ‘‘.His holdirig”, meaning id*, 
see. ^ 18 C W N 59B 

• — ^S. 18<.)— An unregistered lease of 
churland for a term of years, the rent, 
being Ks. 2 per biglia for such bind as wus 
capable of being brought into <ai!tivatio:i 
is not one of an utbaiidi nature Imt is 
noii-occut)ancy holding to which ch. Tl. 
i^-ipHes. .42 I C 546 , 

— S, 180 — Some churlands were part 
of the holding for which rent was 
paid for was 12 years & the chnriamls were 
occasionally sub-incrged, held that tenant's 
right to acquire occupancy rights is lofi 
destroyed by such submersion . *' 2 Pat L J 

48=38 i C 670 
— -S. 180 — Fluvial aetion forms chrn* 
land & it refeis not to site but to soil \ 

I E 1925 Cal 249=29 C IV X 2i)0=g0 i C 7(i> 

. -S 180-a 180 A should be read 
with s. 115 C. Becutnl ap}»oal doL-s lif.r 
against a decision involving fundanimitn* 
question like tlm extent of area as it is 
not one merely settling rent. 35 C W N i9 

-S 180 (a) order und-v 

s. 181 ) (a) is made utbandi character o-f 
tenures continues & it is immaterial that, 
occupancy right are obtahied bc'fon* ij' * 
order. A I R 1929 Cal 2t)6=.r }l (1929) (Nd 
689=118 I C 881 
— 180 A— The whole ai'ea slmuld l.t*. 
taken into account & calculatirin is to b,« 
on the average rent actually paid for enf- 
'tiva-ted part rent ' 'payable' .for therm- 
cultivated. " 35 q ^ ^ 9^ 

— B. 180 A-lnasscssing uniform ren^ 

IS prenussibie though two different proce- 
dures in s, 180 are foiiowed. 35 C W \ 10 
-Bs. 180 A & 180 B-Tenaiit’s liabiP- 
ty to pay a fair equitable rent for ut- 
bandi lands arise after oc^upauc^' rioht 1 
acquired l)y him* A I E 1929 Cal 
C L J 294=34 G W X 127=1 E r'.i 

509=12.) I C 285 

-Ss. 180 A <& 180 R-Ciustoni cw o- 
isting arrangement is not interfered with b-. 
introduction of the sections in IPoa \ r V 
1929 Cal 206=1 E (1929) Cal 689=n8 i c 881 
—180 A-The entire area of fbe t< n*** 
cy must be taken into acc mnt in 
rent under s. 180 A— The avcr;mm ivjit n’-" 
ually paid’ for cultivated portm.n auf] ‘n', 
rent ‘payable’ for uncultivated portion mpVf 
be calcubaea. A I R 1931 CaVon i” C \r 

' 's 24 V 

,1 1 ■ is muintaiii- 

able from a decision invoh i.iua fluid, 

question as to tananey suoti as exfeur. ‘,r 
area with referen e' to wbieb rent, b.i. - 
be assessed. AIR 19,31 <3al .550=, 3,', (i‘ W v 
19=Iiid Rul (-1931) Cal' 569=132 1 C 24 #- 
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— S 180 A-Tlie following of two diff- 
orem lu-owidures in s 180 A in assessing 
niiitorm reiit, is permissiblo. A J R l<j3l 
(’al ^.>r/)=3r> (J W N UblruV Kui (3931) Cal 

569=132 rC249 
—Ss, IHO (1) {iTid 180 (2)— Acquisition 
•ot occupancy rights by utbnndy raiyats 
( hapter Yl whether applicable." A ! R 

*933 C 477 

• I'^l -"-Acquisition of occupancy 

lights in Chaukidari (driknin lands-Kiohts 
•ot zaminaar-~-Transfer of lands to Zamiin 
tifir — Zaran land of Zamindar. iee 52 * C 191 

!- t osin-ession ‘Jugir Ki,ud. 

i..,st Jr.iid (loos not iiooessarilv mean ser- 
vice touure within s. 181. 45 I C 4!8 

, . T'l*’ Crhatwali . lai.cl was 

■ Minjeet to acquisition of occupancy right 
from ,18o9 to 885 & s. 181 doSs 'not take 
awajMuoh nghts enjoyed or acquired. 22 C 

" N 763=27 0 L J 656=46 1 C 485 
T.>„n,r‘1 181 — 111 service tenancies of a 
be occupancy right • does not 

aeciut in absence of custom or usage. A I 

i s?’ Pat 566=109 I C 287 

‘servW tenure” truly means 

s« net tenancy and a tenure in contra 
distinction to a^holding is not implied. 

A I E 1 j_fe Pat b(j3=7 Pat 566=109 I C 287 
Act A' 'irf obtained under s.‘ 6 

4 T P affeefcd by s. 181. 

= . 1 E lJ2i Gal 4b=44 0 L J 271=98 I C 862 

. ,. Utbandi raivati holdiiio-— 

sippiicabinty of the section. A L R I9J3 C 505 

r 1 *^' i^uit lor rent prior decree 

of diro‘" ol"H,ed-no plea 

ot disposse.ssion taken then-plea of dis- 

posse.ssi. m in the present suit— Civil 

bl’cfri' ), S. 11 
■ ..octii.ie oi ^coiisrmotivo res judicata no 

luight. and ‘ ought ’ di.ffereuce. A L 
^ K 1933 C 492 

182 Beiiamid;i.r — mortaaged pro- 

I'crly-riglit of^Mio luorigago,- on ?he 'h-to 
it moitgiige— Wiiether can be denied bv 
tilt! niorcg.-igee r.s honiiini— anidngv of S. ij-, 

■ .. i.'i) ut the Transfer of Proport v Act 

. A L 8 1933 M 607 

--S. 182— Tl,.namid:i.r-pcrson e.veeutinfr' 
i,' ‘,1.'". lienanii for ihe real owner-o? 

■ n'i* y !■' ,'i' ‘,''’*'' 2*'' neti’s— -an miii-itain 
for i,. ;. lenanii.lar a !,.,isteo 

loi th,! leal owiimv A L R 1933 .tl 607 

ru’vi'Th «‘v 'indei- 

l..i\,l..t Ufidiogs are couMderc-.l. A ^et+ied 

raiyat n:.A n,e nmne.stea.! as an nniior r d'val 
cannot no o,;,,-h.,i f.-nu the i titer' 123 

« le.i ,r, . . ' 

• - “IioniCstrad— -ttjardipout. See 

■ , . ■ ' 21 C L J 415 

' T P TtO- ‘ v'"*''"','"*' """if Hlidor 

>E the neighbonnng la;,,!:. X- thO di.spnied 
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laud %vas f aken tohstore i he crops of ihe 
adjacent land, held that they were also 
rijiyats for the suit land & could be 
ejected only under B T Act. S. 182 applies 
to all agricultural lands is not restricted 
to lands actually cultivated “ Homestead ”, 
irv S 182 means land used by a niiyat for' 
residential purposes. To apply S. 182 it is 
not necessary that the homestead should 
be lii the same village or under the same 
landlord as raiyats holding. 20 C W ooO 
=22 ;0 L J .219=31 I C "*6 ' : 

. — S 182 For application of 8. 182, 

^ 1 ® J i t e sse I) t i al that the raiyat a s suci i , 
fhbuid hold other land in the same villaec 

49 I C 267 

— S, 182 — Whether ryot's liomstend 
terms a part or not of the' agricidt'nriiJ 
holding the B T Act applies _to -it either 
because of S 182 or the general proisions 
of the Act. ^ ■ 46 * C 489, 

^ —rS 182— B. T, Act applies to a 
tenancy for building a shoj.) in market 
where he afterwards resides when the 
tenant has occupancy riglit in some, jamas 
under the same landlord in another village 
from before acoiiiiring the tenancy. 43 Cal 

195=34 I C 152=25*0 L J 357 
—S 182— One must be a raiyat before 
he becomes a settled raiyat o!-‘ the village.. 
One does not become 'so by merely occu- 
p^dng a homestead in the village for more 
than 12 j'ears. 47 I C 829 

— S 182— A raiyat; purchased two plot.s 
of land from the raiyats to whose home 
stead they belonged, since then rent w'-as 
paid by him but subsequently the landlord 
bi'ought an ejectment suit, held .wliafever 
they were the plots were now agricultural 
land held by raiyat and the Act applies. 

*3 I C 289 

— S 182 — A raiyat possessing an agri- 
cultural jote paid rents for 2 years aiid 


built a homestead and lived there, held that- 
in absence of any usage or custom S. 182 
applied and she is a laivrd. re<';ndH 
omestead. 26 € L J 88=41 i C 472 

— S 182 art. 3— A person' possesf ed a. 
boose, some homatead land and ‘ a raiyjir 
I holding Hi a. village. He sold the house 
I and the land to the plif. Who was dis# 

' dossed by the landlord, held thtit art. ;» 
does not apply. As the pllFs claim was 
not as an occupancy ndjat, he did not 
hold it as ]sirt oi: Ills joie and the originnl 
termid's agricultural lands not , Ixdng \s<’ld 
to him, ho cannot be an occupancy raiyjp-. , 
with' reference to homestead land ’ 21 (' 

J 473=29 I C 859 
— B 182— Part of agricultural holding 
—.Incidents of tenancy, see *9 1 C 7H 

—182 & 2 1— Settled raiyat— Acquis^ 
tio!i of land for - hooiestead — liichf c-f - 
occupancy see"- 511 1 C 8 
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■ 182— The Contract Act and not 

s. 18i IS appiiciible to a person who is not 
a' raiyat but a resident in a village. AIR 
1928 Pat 606:=I00 I C 584 
'3 49 — S 182 is inappUcabie 

and the landlord can eject by serving notice 
wdien under-raiyats hold hort:iesteiid along 
lands as pai’t of thoir tenancy. 

AIR 1927 Cal 191=41 C L J 811=99 I C 216 
— S 182--^Contractual rights about 
oBiesiead are abrogated. A IR 1928 Cal 
1199=44 C L J 302=96 I C 541 
—b 182— When homestead is not hold 
as a part of tho holding the Section is 
appitouble. A 1 R 1920 Cal 1199=44 C L J 

302=9610541 
—b. 182— Tbe section is applicable 
to raiyats lands. A 1 R 1926 Cal 662=43 C 

d 10.5 M . ^ ^ ^’"^-=94 I C 920 

b 16 ^ Ibluyat cannot he evicted 
when Ins culturable lands form parf. of the 
homestead A I R 1926 Cal m=n 1 C 843 
—• b 182— Provisions about homestead ; 
ot iinder-raiyat as well as a raiyat are the | 
name. A I R 1927 Cal 96=91 


BENGAL TENANCY ACT VIII OF 1885 I 

act "Was passed the piO:, ha I a vested right 

to sue and was not thereby deprived <jf it. 
The amendment might regulate the pro- 
cedure to which the pl-jf. could not (joiuply 
but could nor. apply to stilts wliefi sneii 
compliance is impossible from the beginning 
iMl decL'don in 3^ AH 227 does not uffeid 

17 C W X 889. Unless cxpressetl nne<|ui* 
vocally a vested right is not taken awa.\' 

18 C W .X 804=1 it C L d 549=41 ] i' 1125= 

24 ! C 37 (F Bj 
— Ss. 184 & art. 6— A rent-decja*e‘ ^vsls 
passed wit-liout mentioning the relier giverj 
but was siibse.piently amended liy lim 
Court on an execution application ' made 
more than 3 years after the decree but 
■within 3 years of the amendmen?. Held the 
decree before amendment was like oner 
unsignod by the judge and so no que.stion 
ot hmitatifm arises also :irt. 6 is in at)])pri~ 
cable here. 18 C W X 266=21 I C 615.. 

-Ss. 184, Art i>-J3.r u 

deed dett. was allowed to remove and sell 

b years- 


, 1 C 183 i *V‘ Kl'evifiod limit for T, 

-'S 182 — Not the B T Act hut tho i **’ coukl .sub-let imd if occasion .wistw 
T i Act is _ applicable when laud is let I “.‘‘ '^-.vso railised 

i IS .used as such. AIR 192(5 i 


for shop & is used as such. AIR 192(5 
Cal .j(.h=42 0 L J 197=90 I C 805 

kiilns A I "ii •'wS'VS* I"'',;' 


aI risir 


appliciible 
culti 
C L 


J 524=74 
-.4 ISO T, , ' ^ 

-if 

hnd is held astomesterd? C UO 

continues as such and n^ i1Ik? 5 
^‘.jected. to be 

g lQj_ .r, .f £> A C AV N 618 

in 1903 bv <3ispossessed 

or title and^tio^ fnlsOR 

nppliftauTlo al?rafv77u "7®'’ ^ 

T Amendment 


trees were not cul or removed before ilu- 
period was over the gran fee was to havi;- 
no rights or interosL Hcdd thnf ii 
a grant of forest rights under H T Ari . 
and was governed by Ss. 184 and i9;j 
aufhorised germraiiv 
piud Rs, hj through a Mohurrir anil fallow - 
edit by Us entry in his account book with- 
ns own hand. Held that tho payment 
i>eing made by the M;niager %vas by an 
authorised person for s 20 Idin Act Oo’h. ■ 
Raja and the deft, sued under' tlK^rin.. 
the tormor for rent and the latter ff>r 
doniaaes. it wa.s found that Raja’,, claim 
was mainly time-barred and the latter’., 
dues fell short of tho barred arrears. IRdd 
that decree -for damages was rightly refuse.! 
as dett. had recouped himsel f. 23 € W IN' 
33(5=50 I C 862. 

■— Ss. 184 185— Extension of, to suits 
prescribed under s. 104. i 5 r.i ou 

, -Ss. 184, 185, sch III, art. .3-Ar,>pli: 
cabihtj- of s. 28, Limitation Act — See. 

14 C L J 292. . 

Ia — ^‘^•.^84-Though plea of limitatioi. 
be not raised the suit must he dismissed 
when It IS filed after the period shown in 
the Schedule. AIR 19,30 Pat o.-.e.r ^ 
(1930) Pat 533=11 P L T 197=!) p;t 7 «s^ 

o lo. . 125 1C 565. 

— a>. 184— Application of s. 14 
Act IS not excluded by the soctiofi A ) ri 

1929 Cal 325=1 R (19.30) Cal 1(51 C W X 
227=50 C 805=121 I C 673. 

—184— Special limitation is inappli- 
cable when landkrd is not the dispossessor 
AIR 1927 Cal 831=105 I C 600 
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remains uuaffect- 
‘ iboii^di decision is wrong. Unless 
- contory bo shown it is assumed that the i 
decided by the court. ; 
A f It hL, lilt 2hl=8P L T 494=101 I C 694, 

l^]4~Wheii a question of iimita- I 
tion was put up w the written statement ^ 
Imt not piessed in original court, it can be 
pressed in appeal. A I 11 1925 Pat 549=3 I 
1 ij L Civ. lo2r7 P L T 253=89 I C 340. 

cN: Art G In the execution of i 
i’eut -.decree to extend limitation s. 19 Limi ^ 
Act applicable. AIR 1922 Cal 187=26 i 
C \V A' 486=34 C L J 195=64 I C 99 J 
. . ■ ' li I- of Act— (Jnscs undei’ ' 

-between Jin d 1928 -Applicability to, of : 
bs. 19 and J) ot Limitation Act— S 29 of 
Limitation Act-Effect of. 36C W N 833 (836) 

. , ~“S .185 (2) and art 3-“33ispossession” ' 

|nean.s coming m of one and driving out | 
•of another. The piffs. got lease of ] 2 
•eotuus but possession was given of 7 I 
cottals only and the defts agreed to vacate 
1' after sometime. But thev 

occupation of 5 
«ott.<ils, held that it is not such disposses- 
' applicable. By S 

1 .o (-), art 144 Limi. Act applies and the 
suit IS withm time if within 12 years from 
the deft s adverse possession, 32 C L J 9 

=58 1C 844. 

Ci)~"There is no conflict be- ^ 
Tweeii 8 ISo (2) to and Limit Act as ' 
itmeiidecl by S 29 (2) (b) of Act lo' 19oo ' 

■A I R IS-HO Pat 3W4 ; 

9 Pat 747=126 I C 299 

i ^ Quaere- Whether 

1 tie to property is also extinguished on 
the expiry of the limitation under 4 rt g 
A I R 1930 Pat 476=1 R ( biW kf 050= 

'8 ^iamages under 

h. 18b (a) are awarded, it must be found 
out wiiether there exists a reasonable or 
probable cause A: the court should <nve its 
reasons for arriving at that decision. 15 C 
k, / _ L J 114=9 I C 805 

f 4 1 . ""i?* inapplicable 

to landlords civil suit for possession when 
Ihe tenafit successfully denied hi.s title in 
.a suit lor rent. 2 9 | r 477 

1 ^iQrRelut'uuship of hind'ord 

.uid tenant denied — Porfeilure. See 16 C W 

X 730=14 i C 719 


J36 

'lai 


— 18h, has no application to a suit 
lor ejectment inasmuchas such a suit is 
not a thun^ which the landlords are retm. 

aTi uu'^er the Act 

All that the Act requires is that under S. 
ft. all the landlords should join in detorm- 
inuiij the tenancy. After the tenancy is 

U.idlords take in ejecting the defendants 
-.md bringing a suit for the purpose is not 


BENOAL TENANCV ACT VIH OF 1885 (C'mrfd.) 

wBicB is required or authorized to 

smne of tk*?*® therefore by 

some of the landlords cannot fail on tho 

ground that one of them had accepted the 
R 19 P P' T 432=A r 

R 1962 P 259 ( 201 )=140 1 C 14=1 R |9J2 

— q l»« T . P 289 

I II 1 * '1 suit by a co-sharer 

mvSto'kf of rent 

p.iyalJle to such co-sharer landlord it is 

ZuKfr’ uther ekshakk 

Aiould join as plaintifts where lliore !.s no 
dispute about the exlent of the .share of 
the co-sharer plaint, iff, ha.sed oii iho 

: principle that a suit to tk fair and 
equitable reiil assessed is consistent with 
nyarises out of the general laiv. .ui.l was 
not one which the landlord was inquired 
or authorized to do under the lie, ml 
l.eiuncy Act wqthin the meaning of ft, fsd 
of the Act. 64 C L J 74=A I R 19.32 C 41 

—8 A 1“^-^)“I33 I C 693 

„ ‘it, by a fciiant 

.with &ome of several joint landlords to 

aocoi3‘of+}‘''-*° n*®'“ iimount, on 

.locount of their share of the rent does 

not ‘in'*a*’lwt'‘ f tenancy and does 

nok in a suit tor enhancement, relievo 
such co-sharer landlord from the W 
K®Tf by s. LSa .lS P L T 309=137 I C 
b5J-.I R lJo2 P lo8=A I R 19;-P2 p 2 m[~ 

A L R 1932 PI 3 I 

is no doubt that iii 
det'rfbed looselv 

^ t on tv;, necessari y bring into opera- 
tio 1 the provisions of the Bengal Tenancy 

Tw’tk®''-'* from the plaint 

that t.ie main reliefs claimed by the plaintiff 

tltv * ’® i‘W. It is impossible 

therefore to give effect to the argumeus 

'n®*'® ""'^®® ‘’‘® provisions 
Ot the Bengal renancy Act. ( Guha J i 

Gom- piipar Krishna Karnint ( 19.1] / 

.54 C L .1 74= A I R 1932 C 41 (42)=(3I 

I .. “7*^®,.^^®'“'^ 26-P— Co-sharer laiul- 
loids Application under S. 26-P bv one 

ikv^®“F®*®' of— Oilier co-sliaref land- 
ioicls not made partic.s defendants. 37 C 

’ Q ICO 13 I W N 89 

.i.vi rent can be cbdmed 

and decreed in such suits bv wav of 
compensation for use and occupation. 54 ^ ' 

1 L J 74=Iud Rul (1931) Cal 741=133 I C 693 
188— iSron-payment of rent for 
seyenil years is no bar to such a suit right 
subsists so long as relationship subsists. 
o4 C L J v4=Ind Rul { 1931 ) Cal 741=133 

o too 1 « ^ ^ 

i t ^ ^ co-sharer 

iaiidiord, other co-sbarer landlord??, need 
net be plaintiffs. It is enough if tliey ar<i 
• parties defendto^ Such a suit is under tht 

j genera! law. Rul (1931, 

Cal 741=133 I C 693 
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188— C— Hold a tenure mider A & 
B The joind landlords with interests in 
defined ‘shares. A with out joining B 
taauot bring a declaratory suit that U is 
not a tenure-holder. AIR 1930 Oal 693= 
34 0 W N 379=130 I C 433 
— S, 188— When the kabuliyat is in 
his favour a co-sharer landlord can sue for 
onhanceraeiit. A I R 192t) Cal 397=1 R ! 

(1930) Cal 1=33 C W N 311=120 I C 145 I 
— Ss. 188 & 105— When the pit L is the ! 
nolo karta of the family & the sole recor- ; 
ded proprietor, ho can apply under s. 105. 
It is not necessary to join his sons. A I 
Ji 1926 Pat 461=7 P L T 510=( 1926 ) Put 

256=97 1C 436 
— >S. 188— Pi ft*, fully ropreseuted the 
estate at the tinte of filing tlie ^ suit 
lho.se subsoqiiently interested in it were 
joined as plffs. The suit is not defective 
a.s originallv filed. AIR 1926 Gal 737= 

‘ 9! I C 657 


— S. 188 — The Section is inapplicable 
when under separate agTeeineiits rent is 
claimed on seimrate holdings. A I R 1925 
Pat 559=4 Pat 604=6 P h t 367=(1925) Pat 

125=88 I C 687 
— S. 188— Malguxars are the propri- 
etors’ agents and can file suits for them. A 
I R 1925 Cal 245=80 I C 987 


— S. 188 — In an enhancement suit all 
co-sharer.s must join as plaintiffs or defen- 
dants. A I’R 1925 Cal 522=79 I C 369 


— S. 188~AftC‘r an application under 
8. 105 was made, some co-sharers x^epu- 
dlated it. If other joint landlords desire to 
proceed with it, it will tud be defeated 
h.V vS. 188, A I ll 1924 Pat 104=3 Pat 67= 
(1923) Pat 273=2 P L R 169=5 P L T 591= 

79 I C 3 

^ — S. 188 — The section is inapplicable 
to n tenant. A 1 R 1923 Pat 397=2 Pat 183= 
4 P L T 689=74 I C 454 
— S. 188 — The Sec is inapplicable to 
arrears suit. Only because minor co-par- 
ceners are not joint plffs or proforma 
defts, A rent-suit, by the manager of 
joint Hindu family cannot fail. A I R 
1922 Cal 468=27 C W N 372=36 C L J 234= 

: 72 I C 722 

— S. 188— After the non-consenting 
co-sharers are made defts, one co-sharer 
can sue for the whole rent & if there is a 
<*ontract he may title a suit for his own 
i^hare^. In absence of such a contract, 
is. 148 A states when his. suit could be 
maintained & its procedure. AIR 1923 
^ Pat 41=(1922); Pat 355=4 P I T 39 
; : -r~S. 188 — Thc^ Sectioix is inapplicable 

.to an ejectment suit against a ti’espasser. 

air 1924 Cal 445=69 I C 504 

, , ^ 154— Unless a separate 

jKauniijat exists ii separate agreement for 
paying rent to one co-sharer does not 


create .sex^arate tenancy. For ae<;reiions 
tenure some rent nuist i.)u paid. Unless 
co-extensive there is not, a necessary men’gju* 
of the soxiarate interesis. A 1 U'l922 Cai 

281=65 I C 469 
— Ss. 188 S: 105 — Co-siiaivi- larsuionls 
sued for rent A a receiver wc,s npindiit-td 
for collecting rent of a co-sliurer’s sh:f.re 
who was not made a pnrty; the .suit docs 
not fail, but when co-sharor's tUii; is in 


dispute it would i>e otherwise. A 1 \l 192:, 
Pat 86=3 P L T 3.16=65 I C 349 


— >S. 188— A suit for assessing remt i.s 
not one which the landlord is nojuired <»r- 
authorised to dt) xmUctr s. i8S but nrijas 
out of general law A r(.o'enue sysbuii of 
the country. iHo a joint lamlioni e-a-u file 
it. If s. 188 be ax)plirable tliu cfund is uu? 
justified in justice equity iii entertaining 
a suit where pill jfdued his co-$!»arors as 
defts. ^ _ 22 C W N 685=46 I C 4U'- 

— S. 188— A co-sharer iniu.Iiord sued 
for arrears also for tniditlonal rent on 
the ground of a kabuliyat A tlie otlmr 
co^sharers 'Were made |»artie.s, field lhat 
suit for additional rent is unkmaifie a,s not. 
brought jointly under s. 188 also the kabu- 
liyat d.'>es not take it oul; of B T Atg. is 
CW N 942=20 1 C 65^-' 
— .S. 188— To^ enhaiico i\mt e, suii 15>r 
the xxurposc ii: it is autliori/.ed in resj»ec" 
of^ t(mure-holde]*.s ns well as oecuiKon-y' 
raiyats. B 2? Aez [>rohibits n.n euluuie.e- 
meat by some only of the eo-shurer land- 
lords unless all ‘jnsa ihv .suit a- co-plifs. 
making other joint iamilonls diefts. is mi-, 
enough, otherwise it would be a reid-snU. 
38 Cad 279=13 C J 51=8 A L J 1=8 I C 
842=13 .Born L R 1=21 :\l' Ld 92=15 r 
W X 74=9 M L T 1=1911 (2) M W X Ml*- 
=3S I A I (P C) 
— S. 18B--Hexrcirate tenancy— Tenant 
executing kabuliyat in favour of landlords 
in respect of his share-a. 188 docs not bar 
an apxxlicalioii for sottlcment of fair reni. 

21 C L J 592=36 I C 414 
— fe. 188 — The section does not a,|’>ptv 
to auction-purchaser of permanent tenure 

■ 24 C L J 49 
— S, 388 — Joint landlords — Suit bv 
one making others defts— Oral authorilv d. 

^ 24 I C^266- 

_ -—8. 188— B. T. Act authorises sui^ 

tor enhancing rent in the case of tenure- 
holders & also occupaiicy nuvats ihit v 
prohibits a suit In- one or some of tlu‘- 
co-sharer iandiords unless both or all are 
joined as co-plfis. So a suit for eie 
hancement by one co-sliarer landlord docs 
not he when other noji-coneurrim.- co- 
sharers are made defts. 8 [ <' H4‘> P'" C'-a 
M L T 1=13 Bom L 11 1=15 C w X 74 

— fe 18b— io a lancUords suit for'' da- 
mages against an occux>aticy z’aiyat ' s,' 188 
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is inapplicable. Though in a suit on con- 
tract all jointly interested should be 
parties, it is different in a suit for dama- 
ges wrong apart from contract. When several 
persons have a right to sue fora wrong done 
to them is not necessary that all 

should join as plff. Any one of them can sue 
so tar as he suffers damage. 15 G L J 226 

=l4iG478 

• . T , 1“ appeals before the Spe- 

cial Judge, process fees for notices on res- 
pondenfcs should be paid according to scale 
laid down in Hi^gh Court. Rules under 
&. 2U of the Court Fees Act, 1870; r. 65 of 
the rule, s framed under s. 189 is not appli- 
cable. A I E 1931 Cal 572=58 C 995“% C 
w N 253=Ind Rul (1931) Cal 603= (32 1 C 68^ 

\89~Traiisfer of an application 
tor commutation of rent to Asstt, Settle- 
luent OfiBcer is authorised by Rule 45 
AIR 1931 Cal 327=34 C W^ N 999=(3| 

I C 396 

.,+ 192-A permanent ganti lease 

at a hxed rent was granted but then Govt 

wfth“+i‘^ khatali and settled 

with the proprietor at Rs. 850-2 for 20 
years F. C. dismksed transferee’s rent 
fcuit against the settlement holder. After 
lease for 10 years of 
chdk kh^ali was given by Govt, to plffs. 

Uiider‘cif®T®T>“®+ 

uiidei Oh A Part 11. The tenant never 

S bad®^. this under S. 104 H. Held that 
pltts bad a rigM to rent fixed by the 
officer and the P. C. decision was luft res 
judicata as the plffs. did not represent 
proprietor who granted the ganti lease 

« iri ^ <2® 

1911~1'emporar,y settlement 
.l..olaei Eight to exercise the ordinary 
powers of a landlord under Ss. 7 aiid 30 

23 C W N 945 
-;-f5. 192— Contract for pavino^ hiuher 
, "“enforceable. Goverifment pro- 
^ibi^subletOng at a higher rate than that 

1928 Cal 763= 

1, li (1929) Cal 00'6=49 C .L J 65=33 C W N 

362=117 I C 604 

^ » J 192-~-l.he Section is inapplic- 

a’'i F ® ihe aC. 

A I U li)22 Cal 248=35 C L J 14:6,=i 

I C 234 

,,.i. . Tt !93-— Tlio Secticn does not apply 
■when the hind wa.s let out for re.sldential 
-oi other non-agrmnltnral uses with riTfits 

Cl 


.. J* 4' 1 "jn- wiin 

v.<u O L J 19=;, 6 U 1170=122 


~S. 193-Rent 

than (iofinilicin in 


122 

I C 292 

-Meaning of— Wider 
JL T. Act. 23 C 

e ,n. .r, . *2* 

— t). 1.14— tiontrols operation of .s. 178 
20 C L J 551=27 1 C 397. 
Itl. %ft, i,i. (\) 
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,, 19o — Piitni taluks excluded front 

the operation of the Act. |8 C W N 747 
—a 195--Patuidar~-Eight to apply 
for abatement of rent. 45 I C 190* 

•I (a)~When the patni law is- 

silent the Tenancy Act applies. Zemindar’s 
right to proceed under the general Jaw for 
^covering rent arrears is not taken away 
by the Patni Eegu. an additional right by 
a summary pi’oeess is conferred bv it 
A I E 1926 Pat 465=8 P L T 343=5 " Pat 

415=98 I C 89X 
See also A I E 1926 Cal 314=90- 

I C 405 
17— s.. 

19o (e) provides that Eeg. VIII of 1859 
remains unaffected by the Act so for as 
sale of whole or part of the patni is con- 
cerned, So a Zamindar is not bound to 
recognise a sale not recorded iu his. 
sherista. Eegistratioii of a patni transfer 
under S. 12 confers no right on the 
transferee. 18 C W K 338=18 I C 712:.; 

S. 195 (c)— Saves all putni enact- 
ments from the operation of B. T. Act— 
Ss. 12 and 17 of the Act do apply to 
partial transfer of patni right. *18 C 

^ W N 629* 

S. 195 (e) — Putni tenure — Purchaser 
at putni sale— Eviction of raiyat with 
occupancy rights— Eight of— Eaiyat not a 
Ehudkhast raiyat— Tenancy created after 
putni and not in existence in 1819 
37 C W N 4 (8 & 9) 
—H. 195 (a)— Whether excludes 

i applicability of S. 65 to patniteimres, See 

' 20 C L J r 

— S. 197— A rent-sale purchaser did 
i not know of an incumbrance until it was. 
j set up in deft’s written statement and so 
' notice of annulment under S. 167 was 
given after the suit was filed. Held that 
yet the suit could not fail. 24 C W K 659 

=58 1X 745 

— Sch. Ill— To »suit for possession,, 
limitation m Sch. Ill applies when a 
tenant is dispossessed by another at the 
instance of the landlord. The special rule 
will also apply when the holding is pur- 
j chased by another raiyat at execution-sale 
i of a rent-decree. Obiter— Xot the tenure 
i but the right, title and interest of the 
tenant only can be sold by a ticcadar who. 
i gets a rent-decree after the expiry of 
. licca. 9 I C 625 

— Sek III — Existence of relation of 
; landlord and tenant is necessary. AIR 
I 1927 Pat 313=8. PE T 673=102 I C 76S 
« — Limitation laid down in 

; Sch. Ill, of B, T. Act. applies to a suit 
j under S. 64. A of Bengal Cess Act. 95 

I C 843. 

I — Sch in — The amendment made in 
* S. 29 of the Limitaion Act of 1922 merely 
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means that such sections as Ss. 10^ and ^ 20 
..are not to apply by virtue of the Limitation 
Act and that, if they are io apply, the 
grounds for applying them are to be found 
ill the special or local Act itself; - but that 
section is not to be construed as intending 
io c.ut down whatever is provided by any 
’.spec’ al or local law either by express 
words or by clear intention. If B. 184 of 
B T Act stood by itself and no such 
jirovision as B, 185 hud been added, then 
it would be quite right to api>ly S. 29 of 
the Limitation Act and say that the mere 
S. 184 was not under the Limitation Act 
■to import such B. 19 and 20. But in the 
present case by the Bengal Tenancy Act 
S. 185 means that cartain sections of the 
Limitation Act should not apply and 
'Certain other sections should apply. The 
‘proper effect and result of that is that by 
virtue of the Local Act Ss, 19 and 20 did 
apply to cases under Bch. Ill of Bengal- 
-Tenancy Act even between the years 1922 
and 1028. 36 C W N 833 

—•Sell, ill— Putiii rent — Suit for— Sch. 
in applies to. 36 C W N 833 (835) 

— Sch, III— Rent decree retains its 
^•haractf r even if made payable by instal- 
ments. A I li 1927 Pat 'dl3=8 P L T 673= 

102 I C 768 

—Bell. Ill— Dispossession of a benami 
'purclir.su' at an execution sale by the real 
purchaser for a period of 2 years extin- 
i?,u:shes the former’s title. 24 0 W N 1024 
(Cal)=59 I C 719 
— Art. 1 — Art. 32 Lira, Act governs a 
.laim for ejectment for breach of condi- 
ioii and compensation. A I R 1921 Cal 
62=25 G W N 930=62 i C 779 
— Art. 1 — Suit to eject a lessee from 
.jeeraiti land-Limitation. See 39 { c 389 
— Art. 1— Auction-purchaser of perm- 
anent ienure-Tenancy forfeited-Suit for 
-ejectmeiit—Limitation-art 142 applies. 24 
0 L J 40=21 G W N 117=34 I C 833 
— Art 1 (a)— Lessee of proprietors— 
.zeraiti land under term-expired lease-Suit 
fo eject- Limitation. (1917) Pat 318 

—Art 1 (a)— Non-occupaiicy raiyat— 
;Smt to eject Limitation. See 18 G L J 
, , , , , ^97=22 I C 67 

—Aft 1 (a)-— Non-occupancy raiyat 
holding over a'ter term— Suit to eject— 
Limitation. See 20 C W N 258 

—Art 1 (a)— Suit to eject a Non— 
v)ccupancy raiyat— Limitation See 22 I C 67 

—Art 1 (a) — A lease to a firm or 
concern IS one ill favour of its members 
A in absence of anything to. show that 
».ne.y wave ceased to be members, there is 
notning to prevent them from acquiririfr 

in Ijjj out it contiimed in possession. On 
•disregarding tne notice to quit of 1-4-1915 
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the suit was filed on 24-l“l91(b held that 
(1) the firm bad aciiuired occupancy right 
& (2) the suit was barred by Art 1 (a) as 
brought more than vnonth.s after the 
expiry of the lease. 4 F L T 533=53 I C 106 

— Art 1 (a) A darputnidar or ieunre- 
holder who is given p^issessiou under S. 
13 '4) Reg Yin of 1819 on deposit (if 
putiii rent is a landlord for the time b.-iim. 
He can recover rents ao<.u‘iied due 1 efure 
his possession & his suit is govemcnl liy 
B T Act for limitation. 41 I C 711 

— Art 1 (a)— Suit for possession. of 
khas khamar land-Limitaion' See 29 G W' 
N 1097=44 Cal. 207=39 I C 64 
—Art 1 (a)— ITsufructuary inorjgago- 
zamindar settling tenants on the Icjul— 
Redemption, -Suit by mortgagors to eje<'V 
tenants-Limitation. See 52 I C 473 

— Art 1 (a)-'-Zeriat laml-Tenant ‘-s 
admission in kabuliyat executed after Hh* 
Act-Ydiether admissiide. See 20 C W N 14 
—Art 1 (a) and S. 00— Prupriotor.‘^ <;f 
an estate -Suit by sonic agaiiisl others for 
partition -Claim in suit for tioclaratian tliut. 
deft has not acquired (■«'s.*up;nicy (o* non- 
accupanev right under least* in h(‘s favioir 
by pllfs. See' 4 Pal L W (2.H 

— Art 1 (a)-Non-occ.up5iney raiyti*, — 
Expired case-Buit in ejectment-] nmitutitn ,. 

(1917) Pat 318=42 I C 177 
Bee also 44 1 C 94=3 'Pat- L J I, 

—Art 1 (a)— ‘ Lease ’ refer.s to 
registered lease. A I R 1930 Pat 378=Ind 
Sul (1930) Pat 492=9 Pat 405=125 I C 140 
—Sch HI, Art 1 (a)— A lvt 1 (a) a.n-1 
S. 44 must he read together A T R 19,30 
Pat 878=Ind linl ( 1930 ) Pat 492=9 Pat 
405=125 I C 140 
—Sch. Ill, Art (a)— Ejectment of a 
tenant who is not a non-occuiiaiiey raiyat 
is not governed by Art 1, but by 'Art 139, 
Lim. Act. Lessee of proprietor’s privaio 
or zerait land is not a non-occupanev rai vnt 
AIR 1922 P, 0 142=43 M L J 55^35 0 L 
J 506=3 P L T i97=(1922) 1V[ W N 410=or, 
OWN 833=1 Pat 340=49 T A 81=3l' 'M “l 
T 231 (P C)=66 I C 337. 
-Sdi. Ill, Art 1 (a)-This Ocna.rai 
Law of Limitation applies to ejectment of 
sub-lossee from non-occvipancy tenant. 

62*1 C 392 i?ai). 
—Art 2— Suit for recovery of rent by 
assignee of landlord— Limitation, see. I 

L J 606=3 P L W 179=38 I C 102., 
—Art 2— Suit for arrears— Limitation 
—See. H I C 496. 

y-Art. 2— Writ ten statement must mi/o 

a limitation plea if under spc<;i;d law A I* 

. R 1924 Cal 463=69 ! C 1947 
: —Art 2— The decision of 27 A! |.|:j 
P C will not^save the suit from limit-, dusn 
^yheipthe plffs. can ask to ascertai i the 
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area in tenant’s possession and for rent in i 
respect there of. 20 I C 205. i 

»;-Art. 2— Rents for 1313 B 8' tinder i 
first kabuiiyat and for 1313, 1318 BS i 
under a second one was sued for. Deft’s ! 
estate came under the Court of Wards on i 
ll-ll«1908 & and a written acknowledgment i 
for the above rent was given on 20th Sept. ‘ 
1010 by the Collector. 

Per Fletcher J: under the B T Act 
the suit fer vent of 1313 was barred. The 
act is inapplicable to leases of agricultural 
land not u.sed for that xmrpose. 

Per Richardson J: A lease relating 
to agricultural land but not for that purpose 
is governed by s. 107 T P Act. There is 
ii() conflict betv/een the T P Act and B. T. 
Act when a lease appears to be a temporary 
rcje relating to agricultural land. 20 C W 'N 
485=23 0 L J 111=29 I C 797, 
—Art. 2 Provision for suits only and 
not applications. 19 C W N 580. 

Art. 2 (iii) (b) — The Zemindar him- 
purchased a i->atni taluq in execution 
rd- lus rent-decree for 1204 M E and 
remained in possession till 1270 M E when i 
tiie sale was set aside because of fraud. 
Also It was found that defts 1 and 2 
■C'Wimrs of 2/3 colluded with the patiii and 
mesne profits. The 
pltt. sued tor rent alleging tliat as deft. 3 

"XT 1 liable for it. 
ijLeid that the suit fails because (1) it is 
itot kno\\n^ how mesne profits are arrived 
^ although possession was with 
tue plfl- lor ^ years; he had only ac^oimted 
4.or l/,j arid pcudiaps he had got more as i 
proiits; also held that limitation barred the i 
rent ior first half year of 1264 M E. 19 1 C 564. i 

- (^j) - (b) governs a I 

Tent-suit tA a fishery right. J3 I C 110. ' 

^ (b)— Whether a iaiidlord’s ^ 

Mut tor rent-arrears is within art. 2 (b) is 
to be seen with reference to relations of 
parties when the right to sue accrued. The 
-iirt. applied to suit fur arrears by one who 
<-eased to be landlord before the suit 
provided tiie arrears elaiiued fell due when 
Le wots the landlord. 16 C L J 360=17 I C 343. 

—Art 2 (b) & S. 67— A right to soil 
IS not necessarily impliea in jalkar and a 
-^mt to ixanu’er rents for such and no right 
to i:uHl IS ^governed by Art. 2 (6). Money 
reserved m such lease is not rent and 
intere.st for surdi arrears cannot be allowed 
under H. 67 at 12J p. c. 10 C W K 514 

^ l^‘‘l-~Applicabilitv 

— huit by assignee of rent-Limitation— Bee. 

' Iiid Cas 989* 

—Art. 2 (I))— Suit by an assignee for 
jarrears ot rent is infi- governed by Art 
Jbut by Art. 110, Lim. Act. 63 I C 424 rp*in 
^ See3PLW I71hl P j 

’ ■ ■ I C 102 
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_‘~^Sch. Ill, Art 3— Special period of* 
limitation under— suit to be brought within 
two years of dispossession — occupancy 
right extinguished, if barred by special 
limitation— Limitation Act, S. 28. " A L R 
1933 P65=liP 701=141 1 C 157= A ! R 1933 PA* 

‘-“Sell. Ill, Art. 3— The dispossession; 

I of one person by another generally imjdies 
I as a sequence possession by the latter- 
I adverse to the former. Dispossession' 
merely means exclusion from possession 
without the consent of the person concerned 

il P 701. 

_ —Bell III, Art. 3 — Dispossession of 
raiyat within meaning of— Purchaser of 
landlords' interest— Possession taken of 
raiyati holding by— Dispossession of raiyat 
amounts to. U P 70 1. 

^ — Sch. Ill Art. 3— Occupancy right 

barred under, must be treated as extinguish-^ 
ed, even if S. 28 of Limitation Act bo not 
directly applicable to suits under that 
article. 1 1 p 701^ 

/ -Sch III, Art. 3-(i) ‘Where the plea 
ot special limitation under Bengal Tenancy' 
Act has been on the record from a conl- 
pratively early stage and the matter has 
investigated the Appellate Court 
should not set aside the question merely 
on the ground that it was not pleaded so- 
early as it ought to have been, (ii) In n 
suit by the plaintifit’s for possessicn of land 
on the allegation that they are raiyat s and 
that they had been disiiossessd by the 
detendants iandiords, the burden of making; 
out the plea of special limitation is on the 
defendants. 35CWNII43.. 

I BcA. Ill, Art 3— A suit, by tenant for 
I possession of his holding where the iand- 
I lord w’as ^ found to have no land in 
the plaintiff and he recognized 
the defendant as a tenant after he entered' 
into the land, is governed by the rule of 
12 years limitation and not by the Special 
; Iiinitation provided in Sell. Ill, Art. 3. A 
I R 1931 Pat 236=10 Pat 264=12 P L T570 
=Ind Rul (1931) Pat 306=133 I C 34.. 

; ^ —Art 3— Suit for recovery of pesse-- 

I ssion by a raiyat or nnder-raiyai disposse- 
I ssed by landlord is governed by special 
rule ot limitation of two years. A‘ I R 1930 
Cal 400=34 C W X 358=Ind Eul (1931) Cal 
: '75=128: I C 25! 

T 1 ^^icler-raiyat dispossessed ill 

'u in July 1909 

field that amending Act of 1007 wa.s in-' 
appiicable as cause of action was prior to 
the Act of 1907. Decision in 17 C W X" 389 
IS not affected by 35 A 227 P C. Though the 
act in force regulates the procedure still 
without dear expression, intention to 
removtj a vested right cannot be imputed 
. 13 the legislature. 41 Cal 1125=18 C W X 
' ' 804=19 0 L J 549=24 I C 37 (F B) 
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■ ' ^Art' 3— Lancllorfs .siraply' favoumig, 
& not actual ■ dispossession , does „ not ■ 'Ml 
within the ■ ■ article, 18. 0 d 86=20 . ... I ' G, 

, 350=17 C W 'N; I! 4f„ 
—Art 3— Art B as „ afflendeci , , , by : A ct^ 

1 . of 1907 is , ' inapplicable ■where ' disposse,- . 
ssion was prior to the amendment 18 C L 
,J 274=20' ! C 821 


—Art 3— Art 3 applies when the j 
whole body of landlords getting a rent- | 
decree, purchase the tenure in execution | 
■& dispossess the tenant. 10 I C 54 

— Art 3— This art is in applicable 
•wrhere dis possession w’as by a tenant 
authorized by the landlord. 28 C L J 216= 

46 1 C 787 

— Art. 3 — Art. 3 applies to an occu- 
pancy raiyat’s suit for possession against 
his landlord and it also applies to dis- 
possession by a CO' sharer landlord as well I 
as to that by the sole landlord or the ’ 
whole body of them, 28 C 127=4 C 

W N 801 

— Sell. Ill, art. 3— Possession of land- 
lord after purchase in execution of rent- 
decree — Period of Limitation for suit by 
tenant for recovery of possession — See 

10 Ind Cas 54 

— Art. 3 — When a landlord is in any 
way concerned with an occupancy tenant’s 
dispossesaion, a suit for possession is 
governed by Art. 3 whether landlord is a i 
party or not. Also if he is made a 1 
party or not the Limitation Act applies j 
when the landlord has not in any way 1 
caused the dispossession 58 I C 46 j 

— Art 3—12 years rule of limitation j 
was applicable to a kaimi raiyat’s suit for i 
possession when his landlord dispossessed ] 
him a little be fore the B T Amendment i 
Act. 38 I C 643 | 

— Art 3—“ Dispossession ” in art 3 | 
' means that by landlord as such & not 
•when misled by the agent colluding with 
a purchaser. 41 Cal 52=18 C W N 353=18 
C L J 89=21 I C 431 

[ On appeal from 9 I C 625 ] 

—Art 3 —Art 3 governs a case of dis- 
Xiossession by a landlord who is also the 
auction purchaser at the time. It need not 
’be by the landlord as such. 21 C W N976= 

35 I C 838 

—Art 3— After the dispossession of 
a raiyai some co-shares landlords his 
redemption right w^as recognised in a 
mortgage suit by another landlord, held that 
such recognition did not extend limitation 
mentioned in Art 3 for a suit to recover 
.possession. 28 C L J 219=45 I C 937 

—Art 3- -Per Sharfuddin. J. When 
' deff. is assisted by the landlord is dis- 
possessing a tenant art 3 of B T Act 
■applie.s whether attestation of a deed 
implie.s assent to it is a question of fact. 

2M C 36T 

Art 3 — It must be clearly shown 
•that a case comes witliin^art 3 Scfi III B 
I Act & the dispossession by the land- 
lord i!i fact accords with the article 18 0 
L J 8i)=I8 C W N 353=41 C 52=21 I C 434 


— Art 3"— Art 3 ;>Sch III , applies to a 
suit by former tenant tO; ' recover ihe 
holding when a landlord of a raiyatl 
holding after purchasing it in execution of 
rent-decree, .settles- it with others. 21 G W 
- ¥ 978=40 I C 419 
— Art 3— Per- Chamier C J'-,Art. ,3 is 
applicable only to a suit by a raiyat or 
under raiyat against landiord if tliat rela- 
tionship is slunvii to exist in fact. Pei- 
Muliick J if in fact the relationship i.s 
found in fact art 3 applies iliough one 
party may or may not admit the oilier ifi 
that relation. A co-sharer landlord dis- 
possessed a raiyat alleging the land to he 
his zerait & after 2 years tenant sued 
possession when the relationship tvas foumi 
to have existed, hell art 3 barred the suit. 
2 Pat L W 16=(1917) Pa! 247=40 I C 907= 

2 P L .1 567 

—Art 3 — There i.s no disjiossession 
within art 3 wdien the sole landlord be- 
comes the imrchasei’ at an execution .sale 
for his ow'n rent-decree stakes possession. 
Dispossession due to the delivery of 
delivery of possession by llie Court does 
not fall within art 3, i? C W X 817=19 

- , I C 545- 

— Art 3 — Limitation under art 3 is 
not restricted to cases w’here the landlord 
is a deft. 38 ! C 69 

—Art 3— A plain dispossession within 
art 3 is required to deprive a tenant of his 
right to sue. To determine w’hat art 3 
means the purpose & scope of the BT 
Act must not be dis -regarded. 20" C W iST 
■872=35 I C 365 
—Art 3— Art '3 is., inapplicable to 

raiyat’s suit for possession against an 
auction-purchaser at a rent-sale. 46 I C 975 
—Art 3— Title of purchaser, See 24 
C W N 1024 

—Art 3 (a)-Ejectment suit against a 
non-occupancy ryot on the expiry of the 
lease must be liled within G months from 
the expiry iiispite of the custom that, 
notwithstanding the expiry of the lease 
as a matter of grace, the occupation mav 
be longer, 18 C L J 597=22 I C 67 

— Art. 3-A landlord dispossessed a ten- 
ant relying on an entry in the Record of 
Bights describing the land as the landlora\s. 
khas possession. The tenant after 7 year.s.. 
from dispossession sued for possession. 
Held that art. 3 b irred the suit. 2 Pat L 
W 45=40 I C 774 
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— Art. S—Plffs. sued for possession ■ 
of iand ail.et>ing that they were wrongly i 
dispossessed the iandiord occupied the , 
iand & had settled wdth. them. Held no i 
person dispossessing is inentioned in Art ;5 , 
as the Act amends & consolidates tlie ■ 
law of iandiord & tenant the art can })e 
applied only where landlord has a hand ; 
iji dispossession. Art. n was inapplicable : 

Ju'ire as it is not found that defts were ' 
author' sed by laudloi'd to dispossess. 25 ; 

C W N 102 


— Art. Id-Art B ns amended in 1908 
is inapplicable to a suit filed after amend- ; 
lueiit but for a cause of action prior to it. ; 
Ho an under-raiyat suit filed a few mon- i 
ths after the amendment in 1908 for dis- ; 
possession in 1898 is not barred by 2 years’ ! 
limitation under s. 61 (3) of the Amend- | 
inent Act. New laws alfecting rights : 
cannot be effected retrospectively unless | 
such is the express or implied intention of | 
■ the Legislature. 17 C W N 889=19 I C 793= ’ 
17 0 L J BIG. also 24 M L J 54 & (1912) ! 

M W N 652 I 

— Art. 3 — Dispossession of tenant by ; 
landlord not in his capacity but by virtue • 
rjf independent acquisition cf joti interest 
— Suit by tenant for possession — Limt. ' 
Act art i42 applies and not Sch III of ! 
B T Act. 38 1 C 777 ; 

— Art. 3 — Several p)ersons w’ere made ' 
defts. but the plff. proceeded against one j 
.^mly, describing others as proforma defts. ; 
Held that in second appeal he cannot j 
amend the plaint as to drop the deft, | 
tigainst whom he had proceeded & to i 
claim relief against imo forma defts. In a { 
tenant's .suit for possession against tenants j 
ifiducted by landlord, he is a necessary | 
ptu'ty & art. 3 is applicable to such a suit. ' 

58 I C 581 i 

— Art. 3 — At a rent-sale a landlord 
inade purchase in a former tenant’s name 
A' took forcible possession without delivery 
]»y the Court & so ousting the present 
tenant. Held that art. 3 was applicable. 

24 i C 860 

— Art. 3 — Art 95 of the Limi. Act 8 
Art, 3 of the B T Act applies to plff’s 
suit for declaring his raiyat , right to the 
suit land A: for khas possession after sett- 
ing aside an exparte decree, as the setting 
of this decree is most essential. 19 I C 980 
^ — Art. 3— A licemsor is dispossessed 
within art. 3 when tenant’s licensees re- 
fuse to vacate on the expiry of the license, 
and the suit not brought within limitation 
under it, it is barred.' 53 ! C 959 

—Art. 3— Art. 3 applies to a raiyat’s 
suit for possession when landlord has 
flispossed alleging that it is his kamat land. 
Per Chainier C. J. Art. 3 is not limited 
.to cases where dispossession is by the 


landlord as such. It applies when it is 
shown that plff. is the tenant of ti e deft, 
wdio has dispossessed. Per Mullick J. of 
the relationship of landlord and tenant 
is in fact found to exist, art. 3 i.s applic- 
able though one may or may not admit the 
other to be so. When special limitation 
under Rent Acts; applies, other statutes of 
iin:itation are excluded. 2 P L W 1G= 
(1917) Pat 247=2 Pat L J 567=40 I C 907 

—Art. 3-— Twm year’s rule of limita- 
tion does not apply to a suit for posses- 
sion when dispossession is by the pur- 
chaser as it is not by or in collusion with 
the landlord though sale is at hi.s instance. 

21 C W N 373=39 I C 383 

—Art. 3—An heir of the original 
tenant sued for joint possession, the defts 
who were co-share landlords who dis- 
possessed the plff. after securing a kobala 
of the whole land from another heir, held 
that art. 3 applied. When a landlord pur- 
chases at a rent-sale, the Court delivers 
the possession to him as auction-purcha- 
.ser 'and the relationship of landlord ami 
tenant no longer exists. But in a private 
purchase such relation continues and a 
koliala from one of the heirs does not take 
the case out of the operation of art 3, 
24 C W N 382=31 C L J 199=58 I C 598 

— Art, 3— It is not dispossession 
within art, 3 wdien a iandiord io execution 
of a ront-decree purchases the property 
and obtains delivery through Court. 22 C 
W N 659=46 I C 22! 

—Sch. Ill, Art. 3— Art. 3 applies to a 
suit to recover possession of laud by n, 
raiyat or non-i*aivat. AIR 1930 Pat 573= 
Ind Rul (1931) Pat 19=128 I C 131 

—Art 3— Art. 141, Lim. Act is not 
contx’olled by Art. 3. A I R 1930 Pat 573= 

9 Pat G34=ll P L T 714=Ind Rul (1931) 
Pat 19=!28 I C 131 

—Art. 3 — Dispossession means the dis- 
possession of Ihe plaintiff, or his successor 
in interest. A 1 R 1930 Pat 573=Ind 
Rul (1931) Pat 19=128 E C 131 

— Art. 3— Whether Art. 3 applies to 
dispossession of a raiyat in execution of a 
writ for delivery of possession issued by 
the Civil Court to landlord auction- pui- 
chaser. A I R 1930 Pat 177=11 P L T Gl = 
lud Rul (1930) Pat 669=127 I C 449 

— Art. 3 — Suit for possession by a 
raiyat must be brought within two years, 
otherwise he cannot acquire raiyati status 
by subsequent occupation within 12 years 
AIR 1930 Cal 225=33 C W N 1077=Iud 
Rul (1930) Cal 803=127 I C 5t 

—Art. 3— Entry in gair mazrua does 
not prove dispossession. A I R 1930 Pat 
476=11 P L T 447!?Ind Eol (1930) Pat 6.50 

=126 I C 858,: -' 


DESAi-S 'ALl'JNDIA CONSOLlftATiED CIVIL DIQBT 1911-1914. 



BENGAL TENANCY ACT VIU OF 1885 {CdnUl) 

— Ai*t, 5— Whether after the period o£ 
limitation prescribed by Art. B, the title 
is also extingaished. A I B 19B0 Pat 476= 
n P L T 447=Ind Eul (1930) Pat 650=126 

I C 858 

—Art. 3— Art 3 contemplates dis- 

possession by landlord only and not mere 
discontiiuiaiice of possession. A I E 1930 
Cal 247=51 C L J 36=Iud Eul (1930) Cal 
604=125 I C 732 

— Art. 3—Divspossessiou by landlord 
as auction — purchaser is not governed bv 
Art 3. 2 P L J 587=41 I C 533. overruled 
A I E 1930 Pat 256=9 Pat 788=11 P L T 

197=Ind Eul (1930) Pat 533=125 1 C 565 

Overruling 41 I C 533, 

See also A I E 1927 Cal 109=98 
. I C 140 

— Art. 3“-In a suit by a rai^^at or an 
under-raiyat, the entire body ol* landlords 
need not be made parties. *A I E 1930 
Cal 311=33 C W .N ]0S5 =Iik 1 Eul (1930) 
Gal 417=124 I C 321 ! 

—■Art. 3— Dispossovssiou within liuiita- 
tion period must be proved by the plain- 
titt’s; Proof of title and enjoyment at 
earlier period is insufficient. A"1 E 1930 
Pat 134=Ind Eul (1930) Pat 310=123 

I C 612 

—Art. 3— Where subsequent to the 
sale in execution of rent-decree and giving 
of formal possession of property, a suit 
is brought alleging that decree under which 
propert}' Vv'as sold was a money decree, tiie 
suit is not governed by Art. *'3. AIR 1930 

C 479, 

—Art. B— Suit by a reversioner to 
recover possession of occupaiicv holding 
sold by a widow to landlord is not govern- 
ed by Art 3. A I B 1929 Cal 157=48 C L 
J 554=Ind Eul (1929) Mad 355=115 I C 355. 

— Art. 3 — Actual taking of possession 
by a person occupying position of landlord, 
IS governed by Art. 3. AX E 1928 Cal 
586=112 I C618. 

— Sch, III, Art. 3— Suit by a tenant 
to recover possession of his land sold in 
execution of a rent-decree is jiot governed 
.by Art. 3. AIR 1928 Pat 218=7 Pat 129= 
9 P L T 735=109 I C 519. 

—Art. 3— Art. 3 does not require that 
dispossession must be by landlord as such. 
A I E 1927 Cai 488=54 C 450=31 C W K 
634=103 I C 124. 

—Art. 3— Dispossession within Art. 3 
does not 'include dispossession in execution 
of a Civil Courtis writ for delivery of Bosses- 
&Jon. A 1 E 1927 Pat 43=8 P L T 243= 

97 I C 629. 
purchaser 

on:. is not governed bv ArL 3. 
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— Art. 3— Suit for possession by . ' 
tenant against a person recognized by land- 
lord as tenant after his taking possession, 
is not governed by Art 3. :,A: I li 1926.-. 

Old 751=9.1:1 .C 493. 

—Art. 3— Actual ■ dispossession , ■ ...aucl..., 
not consiruclive one, is necessary. A 1 li 
rm ihii 350=90 I € 193. ; 
— Art. 3— Art. 3 lerpdres that plain- 
titfs as raiyats must have been dispossessed 
by defendants. A 1 E 1924 Fat 780=C1924) 
Fat 268=5^ P h T OlikSi I C 130. 

— Art. 3 — Dispossession {>y fractional 
hnidlord is g{»verxied by Art. 3, but not dis- 
possession bv trespr.sser.‘. A I It 1921 Cal 
775=39 CL J 581=84 i C; IS... 
— Art. 3— Suit for recovery of posses- 
sion from iaudlord of land settled by 
tenant with others is governed by Art, 3. 
AIR 1924 Pat 557=3 Pat 540=(1924) Fat 
269=6 P L T 321=82 I C 79... 

— Art. A plofi of limitation can be 

raised and inquired into by persons claim- 
ing under the landlords in a suit to wliieh 
the latter are not parties. AIR 1925 Cal. 

: 461=79 I C 569. 

— Art. 3 — Dispossession, of a tenant, by 
landlord purchasing the property in execu- 
tion of a fraudulent and collusive decree 
against a person who was in fact not the 
tenant, is governed by Art 3. A I R 1924 
Cal 623=28 C W X 482=78 i C 5i4. 
— Art. 3— Suit betw'een two tenants is ■ 
not governed bv Art 3, A I E 1922 G;il 
176=36 C L J i40=27 C tV N 259=70 I C 602.. 

— Art. 3— Art. 3 applies only if — plain- 
titf is dispossessed. A I 11 1922 Gal 32=35 
C L J:.l=69. T'C8'4L. 
— Art, B— Suit not between landiord 
and tenant is not governed by Art. 3. A I 
'1923 Cal 327=68 I C 471... 
— Art. 3 — Art. 3 does not apply unless 
the decree is obtained in a suit betweem 
landlord and tenant and the provisions of 
the Act are applicable to then:. A I R 1922 
Pat 602=3 P L T 525=67 '!■ C 882.., ^ 
—Art. 3— Dispossession by tenants of 
co-sharer landlords with help of laodlorcl’s 
naib subsequent to the deliver}^ of posses- 
sion to landlord as auction-purcliaser, is 
governed by Art. 3 A I E 1921'.'Gal'289=3i' .- 
C LIT 462=65 I CL. 
—Art. 3— Dispossession must be by 
landlord cr somebody acting in concert 
with him. 64 I C 858 (Cal).. 

—Art. 3— Art. 3 applies if relationship .. 
of landlord and tenant is subsisting. 

* , 64 I C 192 (Cal). . 

' —Art. 3— iJispossession .' ... even ' .' of ' . li 
portion of the holding— Art 3 apnlies. A 
I E 1921 Pat 362=2 P L T 615=63 f C 481.' 
— Art 3^ — Art. 3 does not apply if 

plaintiff is dispossessed by person under 

92 I C 897 (Cal) landlord's authority. 62 I C 763 (Cal). 
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-■ BENGAL TENANCY ACT VIII OF I88S (Contd.) 

4 ‘i.r applies where phiin- 

lart IS disposses;-e:I by Ijiiidlord as auction— 
..pureiiaser or a lessee from him. 62 I C 

Art* i> -Oispossession by peons 
•umier a grmit of settlement by landlord 
and at his insti^j-ation— Art. H applies. A I 
R 1021 Cal 622=27 0 W N 86=62 I C 690. 

— Art. 6— Dispowssossion by landlord’s 
agent acting within his authoritv attracts 
applicability of Art. 3. A I It* 1021 Cal 
249=25 C N 102=61 i C 899. 

—Art. S— Suit by tenant to recover 
possession of his holding from iandlord 
holding over ufter the termination of the 
usufructuary mortgage is not governed by 
il 59 I C 442 (Cal). 

—Art. 6— Even though the cause of 
;• -rmtion^ be prior to an-iendment, a suit filed 
HI ter it is governed !)y the art as amended. 

21 I C 43. 

6— Three years rule of limita- 
tion ot art. 6 applies to execution of a 
decree beimv Es. 500 by a co-sharer iand- 
lord after the amendment. 43 | C' 737. 

(d)-~‘Ame]i(;laient’’ whether i 
Mpview' Within cl. (6). sec. 18 C W N 266. | 

—Art G. In_-iy 03 a co-sharer land- 
lord got a rent-decree execution of which 
was taken out in 1904 and aoain in 1907 
before B. T, Act was passed,' again in |9i0 
■ execution was taken out within 3 years 'of 
ilie previous application, held that art. 6 as 
-amended by H. 61 of the Act of 1007 
• applied. -Proceedings in, execution are i 
proceedings in a suit for certain purposes i 
put when there is special law of limitation I 
it in list be ^applied to each successive- appli- ' 
ca tion and if there is amend in ent prima facie ^ 
that will be applicable to subsequent applb i 
nations, 21 I C 113. I 

—Art 6— B. T, Act applies to a rent- I 
suit against a co-sharer tenant as it is one ^ 

I between a landlord and tenant. So art 6 ^ 
.■•applies touixecution of such a decree 60 I ’’ 

C 33. I 

. b' execution of a rent-decree ’ 

tadow Hs. (;00 got liy a co-sharer land- ' 
lord for Iris share without making other i 
oo-sharers parties, art 6 as amended i 
- artplies. Art li applies when a decree is 'i 
given in a smt between landlord and tenant | 
lo whom the Act is ajiplieable though ail 
the other |'irovii'-ions may not be so/l9 (T ! 

W N 751=27 I C 729, j 

—Art li— Execution of rent-decree ; 
elated 14-i>-1911 was applied for on li-.t-. ' 
19U- and sab‘ ^wa,s on 26-1-1914 but was ! 
St,*-,' aside on and the cxetaition i 

. pr(>ceedings were dismissed on 28-9-16 ^ 
Decree-holder's appeal fiann this order \va.s ’ 
also dismis'^ed on 2-l~16. A fresh ajipli- ' 
eutioa was made <,m tiI-2-16, held that arid 1 


[ ■BENGAL TENANCY -ACT VIII OF 1885 (6Wd> 

. I barred the applicatibu and the previous 
application ended on 6-9-14 and there was 
no continuity, 22 G TV N 766=45 I C 712, 
—Art 6 On 13-2-1907 oxecutiou of a 
rent-decree was applied for hut the judg- 

.satisfaction on 

h-o-19{)7._. Subseqiieiitl^^ Eiey sued for 
setting aside the decree because of fraud 
etc. and injunction dated 27-6-1907 was 
granted to stop execution but attachment 
The injun ended on 8-5- 

I 1J08 and the deiree holder on 7-10-1909 
I again applied for attachment and sale of 
j mtweables but application was rejected for 
I aefaiilt and want of further proceedings. 

I f ~7‘-UI1G^ third application for iho same 
I lanus was made, Held that Art 6 

cad not bar this application as this was in 
contiimation of the first, tliough second 
one asked for sale of moveables only. 18 G 

1 . o n. ''^^'^=20 I C 244. 

—Art, 6— To a decree in a suit betw- 
een landlord and a tenant to whom and 
not to which the Act is applicable, art 6, 
applies, though all the provisions of the act 
maybe inapplicable, A co-sherer hind- 
lorct obtained decree for his share of the 
rents, lira suit where it was claimed for 
several holdings. Execution application 
was held to be governed by art 6. 11 C L 

• Ali O— i>. X, Act IS not confined to 
agrimiltural land except the definition of 
a raiyati bo the law about i*aiyats must 
necessarily deal only with iigriculturai 
and. An under raiyat is ouiv\‘i tenant, 
holding a raiyat. So if an under tenant is 
given land for non -agricultural uses that 
does not remove it from the tenancy Act. 
An imcler raiyat is governed by the samt 
law as it IS an interest carved * ont of Hie 

n„ 2r I C 43. 

T b— Ihe appeal court’s order 

directing the respondent to pav partial 
costs of the appellont which \vere ‘ awevrded 
against the latter in the lowmr court niad.e 
in a rent-suit falls within art 6. 9 I C 246. 

-——Art 6— The article applies to an 
execution-application of a consent-decre e 
in a rent-suit against a tenant wisliing to 
pay by lustalmeiita So limitation rums not 
irom the last or any other instalment Inu 
from the date of the decree. The parties 
c;in not contract themselves, out of the limi- 
tation law' and extend the time prescribcwl 

wem C W N 518=18 ! C 595' 

— Art b-lo execution of a rent-decree 
pt by the landlord after he has ceased U> 
he so, the special imitation for execution 
nnder B, I. Act is inapplicable and onlv 
tne ordinary limitation^ applies. 34 1 C 145, 

—Art (> The period of limitation for 
e.xe .;utiou of a rent decx'ee obtained l>y a 
p-shorer landlord is one under art f* of 
n years and not under CP € of 12 years 

•19 OWN 1271=3 r'rC'IOlC 
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BENGAL TENANCY ACT YIU OF 1885 {Coucld:} 

—Sch HI Pfc. lit AYt 6-Execution of 
restitution order. 9 Ind Cas 246* 

—Art 6— Art 6, is not applicable 
unless the decree cannot be obtained in a 
suit between landlord and tenant^ and the 
provisions of B T Act are inapplicable to 
them, A I B 1922 Pat 602=3 P L T 525=67 

I C 882. 

— Art 6 — Suit for declaration and po- 
ssession is not governed by art 6 if plain till: 
himself denies existence of tenancy. A I B 
1926 Cal 545=91 I C 478. 

. — Art 6— 'Art 6 applies to a suit for 
rent with an unnecessary declaration of 
share in bhauli rent. A I B 1922 Pat 566= 

3 P L T 563=1 Pat 770=:(1923) Pat 5=67 I 

C 869. 

—Art 0— A fresh starting point ^ for 
counting limitation under Art 6 is given 
to a decree holder by ackfiowletigment of 
liability under S 19. Limitation Act. A I B 
1922 Cal 187=26 C W N 486=34 C L J 195 

=64 I C 993- 

— Art 6— Art 6 is applicable where a 
co-sharer landlord obtains a rent decree 
v,'ithout joining another co-shorer 19 C W 
K 1271=31 \ C 700, 
BENGAL TENANCY (AMENDMENT) ACT 

(t OF 1907). 

— Act is not declaratory. A I B. 1927 
Cal 748=103 I C 674. 

— No retrospective etfect is given to 
the Act. 65 I C 584. 

— S. 54— Bengal General Clauses Act 
(I of 1899), s. 8, cl.^ (c)— Application to set 
aside rent-sale — Bight accrued previous 
to Act 1 of 1907, but application after 
repeal— Effect— See. 12 C W N 434=35 C 543. 
BENGAL TENANCY A.MENDMENT ACT 

(II OF 1918 ) 

— Ss. 49 (c) and (f )— S. 49 (c) (f) em- 
power tenant to make only a complete 
; usufructuary mortgage of his land. A I R 
1923 Cal 313=68 I C 301. 
BENGAL TOWNS MANUAL RULES 

— BB. 102 and 115 — Sale of estate for 
arrears in contz'aveiition of rules is invalid. 

. A I B 1928 Cal 68=55 C 624=47 C L J 12= 
32 C W N 359=105 i C 15 
BENGAL VILLAGE CHAUKIDARi ACT 

(VI OF 1870 ) 

See also cases under ChaukidaH 
Lnakran lands. 

—Enquiry — Procedure— Absence of 
notice to party interested Proceedings of 
Commissioners void— Jurisdiction of ,Civil 
Gourt not barred. 32 I C 545=21 C W N 238 
i , provided in a patni lease 

that the patnidar was not to object to the 
, jxiyment of the stipulated jama if any 
land be excluded from the patni by any 

that this 

f t Z resumption 

*>,y the Collector under the Chankidari Act. 


BENGAL VILLAGE CtlAUKIDARI ACT 

VI OF 1870 (OoM) 

A patnidav's cause of action afgainsl the 
Kemindar to recover patni land resumed 
settled with the zemindar docs not arise 
from resumption but ^ only ^ when the 
zemindar disimtes his rignt. it tlie land i.s . 
settled with the tenants by the zemindar 
they do not be<!ome ryots against the 
patnidar. s. 27 Spe Bel Act is itiapplicable. 

, 33 I C 593 

— Chankidari Chakran land to which 
the Chowkidari Act applies is one assig- 
ned by Govt, at the time of settlement 
though excluded from assessment when 
the whole estate is assessed. The ,^Act 
does not apply to Zemindar i o f kill all 
Sukiiidah in Orissa which was held in per- 
petuity at a fixed jama under a Sanad 
confirmed by S. 33 Keg. XU of 1805 and 
the resumption and transfer were withoid 
jurisdiction. Art. 14 Liini. Act is inappli- 
cable where the order to be set aside U 
made without jurisdiction. 9 I C 688=15 

C W N m 

— No notice is required to be served 
under the Act on patiiidars or subordinate 
tenure— holders. AIR 1931 Cal 2B4=I3(> 

I C 497 

—A person not impleaded in the 
Commissioner’s inquiry under. ]5en. Tiila. 
Cliaukidari Act is not entitled to any 
notice and under S. 61 tlie^ report is final 
and conclusive against him though not 
against one entitled to notice. 21 C W N 

238=32 TC 545 

— Priiua facie a Zemindar’s title is <^f 
fiiU enjoyment and Govt, must prove its po- 
wer of resumption and assessment. Chakran 
lands set apart with Govt’s ])ermis.sio!i 
could only be resumed under S. S (4), Reg. 
I, 1793 and S. 41 Beg. Till, 1793. Held 
that Govt, cannot resume some Chakran 
lands in Orissa on its failure that any 
piece with the Zamindaries wa.s not as.sess- 
ed for revenue. The Zemindars allotted 
some lands to Chowkidars for their main- 
tenance of their free will, without there 
being any obligation for such grant. 
When some grants were made with Govt. 
Officer’s appi’oval, thev are not made z’e- 
sumably bv it. 19 C W N 65=42 Cal 710= 
28 M L J 457=2 L W llrl7 M L T 1=1T 
Bom L B 32=21 C L J 31=26 I C 676=4r 

I A m (P, c.) 

— Lease — Construction of lease, 
6 C L J 572 

— Futnidar on paying some rent to 
Zemindar can hold Chankidari Chakran 
lands included in patni kabulivat. A I E 
4922 Cal 281=66 I C 357 

— The Zemindar has a qualified title 
to Chakran lands included in revenue pay- 
ing estate. So after resumption and 
■ transfer to him the estate is in confirma- 
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BENGAL VILLAGE CHAUKIDARI ACT 

VI OF im{Coni(l.) 
tion aud coiitinuance of his existiiis state 

to pay revenue, 
fe. j1 v ula. Clianki. Act maintains vali- 

^^1^7 contracts, regarding Chakrau lands, 
wluch may or may not include other lands 
unattected by resumption. The Chowki 
dar vacated and Zemindar took possession 
and allowed the former’s tenants as his 
own. iieici that on transfer under the 
5ibove Act to the Zemindar, his transferee 
could not take tliem as trespassers (1 
WN 997=27 C L J 500=45 ' C 515=41 

T C 759 

—On resumption and transfer of 
chaukidari chakran lands included in a 
l^atni settlement to a zemindar, he be 
comes entitled to elaim from the patnidar 
the payment of a fair and equitable rent 
in respect of it in addition to patni rent. 

[52 I A 335 relied on] 35 C W N 597 
—Chakran land resumed and trans- 
c zemindar under Bengal Act 

6 of 1870 pass to the patnidar by such 
transfer. ^ Not only the said Act recognises 
the zemindar’s existing title to the 
lesumed lands but the estate under transfer 
IS confirmation of his state and when 
contracts concerning^ it are made with 
ill id parties, their rights under the con 
tracts are preserved. 44 Cal 841 ~o 
L W 1=32 M L J 565=21 C W N “ooo-fo 
Bom L E 462=15 -A L J 390=22 M L T 
489=(1917) M W N 459=6 L W 101=25 C L 

J 499=40 I C 981=44 I A 117 (f> CO 

T thaiia 

Indas in the Bankura Dt. & called siniand- 
ari were chakran ■ within S. 1 The Hitdi 
Court, in absence of Lower appeal Court’s 
finding held refei'ring to, Bengal Dt 
Gazetteer of^ La,nkiira that sinianadars’s 
duties were similar to those of Chaukidars 
A: so the Act applied. 43 Cal 227=20 C W 
N 404=33 ! C 553 
, S. 1— Assigned “ Appropriated ” 
.iiieaniog of. See 42 Cal 710 (P cj 

XT K inapplicable where 

there is definite & conclusive evidence to 
-sihow the nature of the services required 
ol the tenure-holder. 28 C L J ^ 81=48 

- 4 .. n recently applied 

io the pliU zcinindan in Orissa, which lie 
held at a hxed jama in perpetuity under 
SI Cfovt. banad of 1803, confirmed by 8 38 
Eeg. XII of 1805. The find to 

lie recently resumed could not have been 
.assigned at the time of saoad or in l^fV) 
for nmn.taimiig village wutchman, heid 
that CIiowKidan Act was iiiiipplicable & 
the resum ptiou .t tr.misfer were without 
jurisdiction. xVrt. 14 Liin. Act. was in- 
apphciiblcj to plif’s suit. Per IVoodroife T ' 
.Assuming that the sanaci of ITO 

It. ?Sl. it. (i) 


m- 
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BENGAL VILLAGE CHAUKIDARI ACT 

VI OF 1870 (CwM.). 
equivalent to Govt. Settlement, sus such 
assignment did neither .assign mir exciude 
them Irom asse.ssment, such lands if auv 
would not be governed by Act VI of 1870' 
15 C W N 300=9 I C 688 

—S. 48— Under s. 48, the Collector 
-if Chowkidari Chakrau ‘ 
laiia wuth one of several Zemindars. 37’ 

: C'937’ 

fes. 50, 51— Lmt. Act art. 144 — Suit 
xor possession, see 41 C 72$ 

7". J®’ — Zemindar’s title to 
Ohowkidari Chakran lauds is a qualified 
oim. so when they come into his possession 
owing to vacating by Chowkidar before 
resumpion & transfer to him by tlm 

A "0*^3 trespasser- 

A settlement prior to resumption is not 
invalid as apinst a person getting a por- 
manent under-tenure after it. The new 
estate IS in continuation of his pre-exist- 
ing interest. 45 Gal 515=27 0 L J 600=22 
OWN 997=41 I C 759' 
vial Goverumeiii resn- 

settled in 

transferred them to Zemindar who- 
settled them with the -plffis. Held that 

settlement 

11 t n ag,ainst putniciars;- 

also that Government transfer after resu- 
mption created no new estate but only in 
continuation of the Zemindar’s existing 
estate.. 22 C W N 660=28 C L J 160=46. 

-51-— When there is no special term 
111 a putni lease, the putnidars are not lia- 
ble for any additional rent for Chaukidari 
Chakrau lands resumed & given to Zemiti- 
dar under s. ol, which patnidars have a ri- 
ght to hold. 40 I c 395;. 

fered Chakran lands trans- 

r!nf i 1i to Zamindar cannot be held’ 
leut-free by Patmdai-. A I E 1925 Cal 681 
= M OWN 328=52 C 676=86 1 C 781 
--51— Chiiukidari Chakran lands are- 
giveii for services & a chaukidar in posses.s- 
1011 does not acquire occupancy rights. He 
is not to be ejected so long as he does his- 
duties as he is not a trespasser-Zamindar’s. 
title remains unaffected though it is app- 
ropriated to the officer doing the dutiL 
ot ,i watchman. Upon transfer to the Zemin- 
dar It is his mal & Zeriat land but once 
a choice IS made to treat it as his mal lie 
cannot subsequently change it. 52 I C 181 

„ , 51--Chaukidari chakran lands, 

resumed by Govt, and transferred to. 
/emindars under s. 52 cannot be claimed by 
the piMiihff under a prior pottah unless be- 
r T A 1 E 1926 P C 226=52 I 

K 6 P 0206=53 C 6=30 OWN 
.i53=24 L W 221=42 C I J 227=(1926) W N 
724=49 M L J 722=90 1 C 60T 
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BENOAl VILLAGE CHAOKIDARI ACT 

VI OF 1870 iCondd) 

— Ss. 58 and 61 — Proceedings sot up 
under S, 58 and Commissiener set up 
under S. 61 — Orderslieet in proceedings 
l)efore Commissioners showing that what 
they were intending to do was to hold at 
head of order-sheet as a “ Chowkidnri 
chakran resumption proceeding ” — Presumji- 
tioii reasonable in those circuinatauces is 
that they were intending to ascertain what 
Chowkidari Chakran lauds, if any, in the 
district could be resumed by Government. 

36 C W N 548=A I R I9J2 C 658 
-S. GO-s. 60 does not make the proce- 
dure laid down in Regulation YII of 1882 
-applicable to proceedings under this Act. 

AIR 1931 Cal 284= UO I C 497 
— Ss. GO, 61 — When proceedings under 
.s. 61 comply with Reg. Til of '1822 & 
after full notice to parties concerned then 
order tinder s, 61 is final & binding upon 
civil courts. If the order is uiider s. Glit 
will be presiuned that official acts are 
.regularly done under s 114 (e). Evi, Act. 
Plif. claimed possession as chakran land : 
while deft- as lakhiraj, held that is deft, 
-had no notice of proceedings under s. 61, 
they are not such evidence against him so 
•as to shift the onus of proof on him. 9 I 

cm 

— S, Gl — ‘‘ Final and coiitiusive ” 
refer to Civil Court also and not to 
Revenue Courts only. 95 1C 556 

— S, 61— Commissioner’s order under— 
Finality of— Question as to tvhetber lands 
were originally assigned by Government- 
before Act— Failure of Commissioner to 
• consider, and to record finding on— Order 
not final in case of. 36 OWN 548= A I 

o ^ 658 

— S bl— Iinding in terms that lands 
‘W^ere assigned before Act— Not always 
necessary 36 C W N 548= A I R 1952 C 658 
— S. -61 — requires the commission to 
determine three thiugs. viz (a) what lands 
are chaukidari chakran lands, (b) their 
extent and boundaries and (c) the name of 
the village for Ihe benefit of which such 
lauds are assigned. Had the Commis- 

sioners in the present instance definitely 
.-answered those^ three questions any 

conclusions at winch they arrived would 

.'have been -final and not suiceptible to 
question in a Civil Court. 36 C W N 548 
—A I R 195'*^ C 638 
BENGAL VILLAGE SELF-GOVERNMENT ACT 

T* I i- . V OF L9I9, 

It seems clear from the general provi- 
sions with regard to the procedure of these 
Courts, that the intention of the legislature i 
w as to set up in rural areas special tribunals 
tor the expeditions, in expensive and 

" disputes 

amounts. 36 C TV jy 641 = 
C L J j6.:^=A I R 1932 C 727-140 T P 
•267=1 E 1932 0 703-A I R Iwf C 807 


BENGAL VILLAGE SELF-GOVERNMENT ACT 
V OF 1919 (CW<?.) 

— Ss. 8, and lOi (-2) (e)- Election- jMoet- 

iugs are dilferent from an ordinary 
meeting of the Union Hoard which are 
regulated bv rules made under s. .1(32 (2c) 
AIR 1926" Cal 279=52 Cal 943=90 I C 700 
— S, 31 — S. 31 expressly mx eludes 

private property, The various tilings 
which the Union Board is empowered to 
do under the section according io (Is* (n.) 
to (f) are things which cannot be done 
xvith respect to privately owned lands with 
respect to privately otvned lands. 56 C W 
. ‘ .N 111 

— S. 51 Civil Court can entertain a 
suit to contest the validity of :ui election, 
:A I B 1926 Cal 279=52 C ‘943=90 I C 70l> 
— Ss, 63 and— s. 64 does not a]>ply 
unless plaintifi: show.s that his Case does 
not fall withiii s 63. A I R 192;) (.’al. i9H 
. ;:=55 0,1351=32 C WN 1138=115 I C 47 
— .S, 61 — Suits for compensaiion i’<e' 
some wrongful act of Union Boai'd in 
exercise or honestly supposed exercise 
their statutory powers are almie yovi-nie 1 
by s. 64 A I R 19*29 Cal 199=55 C 13 , 5 i 
=32 OWN 1138=115 I C 47 
— S. 88 Proviso— District Judge’s 
order under— Revision agaiiist-Interfci’em'./ 
in— Not justified unless ho has exceiMli-d 
the powers conferred upon him hv R 8$ :]i\ 
G W N641=55 C L J 563= A IB 193*^ r* 
727 (729)=140 I C 267=1 R 1932 C 703=A L 

li i9,U C 807. 
— S. 88 — The power conferred on the 
District Judge by the Legislature, to reviexr 
the decision of the U.nion Court is whollv 
uiifattered and it would seem that it is 
always open to the. District Judge to ser 
aside an order of the Union Ciourt ju*o- 
vided only’ he declares that he is 
satisfied that there has been a failure <>f 
justice. The power coaferred on the District 
Judge is not limited to a re-consideniiion 
of any point of law or procedure wliicii 
may have arisen in the Union (’ouii, bur. 
such power is wide enough to permit, of u 
re;COnsideration of the evidence and acco.r- 
dingiy, if he thinks the justice of the ca<<‘ 
so demands, the District Judge can a]>pitrenTly 
reverse a decision of the Union (Vmr 
on a pure question of fact. Thus in overv 
case decided by a Union Court the unsnccc.'^^s 
fpl pary can take proceedings, very 
different in actual practice, froui a‘ reonl-o. 
appeal. 36 C W N 641=55 C L J 563= 4 I |> 
1932 C 727 (729)=140 I C 267=1 R 1933 a 

BERAR. ^ *07 

-Customs Mahars— Bight (<i 

12 M L T 5, '-,0=15 I C 561 
--Suocession among Hindu!?— 8i.smr 
and paternal, uncle’s son-Preference Custom 
, , 10 N L B 24=27 1C mi 
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SERAR (Couekl.) 

—Hindu Law of Mitakshara as inter- 
preted in Bombay, lex loot of. 4 N L R 31. 

— Berar is neither British India nor a 
foreign territory A I E 1923 Nag .321=76 

I C 303. 

DERAR ALIENATED VILLAGE TENANCY 

LAW 1921. 

—Act is iiitra vires. AIK 19.30 P C 
267=Ind Eul (1931) P C 40=128 I C 664, 
—Landlord cannot eject a Tierpetual 
tenant from his field. AIR 1929 Nag 88=113 

a., • , . ? C 253. 

— this law is not repugnant to Wa.ste 
Land Rules of 1865. AIR 1927 Nag .304=103 

— S. 40-Notwifchstanding any contract 
to the contrary, landlord cannot eject an 
auti-alienatlou tenant A I R 1923 Na® 
„ , 69=71 I C 25" 

— hs. 47, /4 and 75— Tenant forcibly 
dispossessed continues to be a tenant under 
S. 47 and cannot claim re-iustatement if 
give,s up possession. A I E 
1930 P C 28=58 M L J 257=13 N L J uo- 
31 L W 668=26 N L R 108=57 I A A5=f;id 
P.ul (J930) P C 39 (P 0=121 I C 231 
., “0*1 hus no right to possess 

stridhan in daughters presence. AIR 1928 
„ _ . Nag 55=105 1 C 840. 

laoi ~ 1 '*•— Possessions ot landlord from 
1894 and of ve^or since 1900 can both be 
tacked AIR 1927 Nag 342=104 1 C 353 
-S. ^^T-Words “has held” land does not 
necessarily mean “has occupied or cultivated 
but held as tenant” A I E 1926 Nag 253=92 

I C 58 

BERAR ELECTORAL RULES. 

— E. 29 (1)— Regulation II, cl (ii) If 
|ecunty_ is not deposited, the petition can 
Ijc dismissed oy Governor. 60 I C 870 
BERAR I.NAM RULES. 

— Con vereion into ordinary estates 

when See 12 N L R 150=36 1 C 518. 
— ii (2)--rr;i!isfer of new lands to an- 
other member of the family enurs for the 
transferor’s life time as Berar Inam Rules 
confer only a life estate, 9 K L R 188=22 

-Ii. 3~To determine whether a^a^ven 
l^nint tails into cL 1 or cl. 3 Government 
ot i.ndias orders sanetionini? the «rant 
innst be refered to A I R 1930 Nacr 27^= 
Ind^Iiul (1930) Nag 309=124 Tc 

4 saaad caiinot be 

<tontrolIecl by the rule, grant limited to 
male descendants cannot descend to females 
l»erar rides aie merely instructions to 
lieveniie Officers. AIR 1922 N AT 

L B 124=4NL J 192=65 iC 194 

— R. 5—Rules regarding any particular 
be altered or modified by Govt 
A I R i92o R C 184=50 M L J 130=21 N L 
B 117=52 G 971=30 C W N ^ 122=23 A h ^ 
C>67=52 I A 294=(1925) MW N mm I C 

347 . 


334 ' 

-lift 


BERAR INAM RUIES (CWcl.) 

— R. 5H-AIieiiatioii of iiiam is not 
operative beyond the iifetinie of the 
certificate holder. A I R 1924 Nag 393=7a- 
V ■ ‘ ! C 77..: 

— R. 5— ‘‘Lineal heirs” in r, 5 mean the- 
heirs of first grantee under British Rule, 

■ AIR 1924 Nag 234=75 I C 932.. 

. , . 9— U ndor the ;sect io n impart i - 

bill ty is not a restrictive condition. A J 
R 1922 Nag 52=18 N L R 1C3=5 N L J 25' 

=69 I C 800. 

— R. o— Alienation of inam by inamdar 
havmg only a life-interest, is operative 
during his life-time only and is not bind- 
ing on his successor or the next holder of 
inam certificate. 59 I C 473 (Nag). 

•— -R. 5-Beiiificjaries under maintenance 
inam can claim only maintenance. A I R, 
1926 Nag 225=21 N L R 185=93 I C 199. 

- y-R. S—Inam becomes hericlitary when 
rent IS fixed at settlement. A I R 193(^ 
Nag 24=25 N L R107=Ind Hul (1929) Na^^ 

. 302=118 I C 878. 

—R 5 a 2)— -Transfer of inam for 
personal services and maintenance is void 
beyond transferor’s life whether to a 
member of the family or not under Rule 
V (2) Berar Inam Rules. 22 I C 89=9 N L 

R 188. 


, . ^ (5)— Beuifits of r. 5 (2) mention- 

ed in r. 5 (5) refer to the benifits of r. 5 (3v 
A I R 1930 Nag 24=25 N L R 107=Ind Rid 
j (1929) Nag 302=118 I C 878.. 

j —R. 6— Inam rules are applicable to 
I Deshpande Yatan. AIR 1924 Nag 234=75- 
I I C 932 

j — -r. 6 (2) — r. 6 does not apply tn^ 

I -Desemukhi Cash inam — An illegitimate sen 
I of a Deshmukh passes the share he gets to 
I his son. AIR 1923 Nag 329=75 I C 999. 
j — R 14 (2)— Applicability— Temporary 

I alienation or lease— Sanction of Deputy- 
Commissioner— Necessity. Hindu Laiy— " 
Religious Endowment. 14 N L R 12=43:. 

I C 384. 

— R. 59 — “Land” wdiich term includes a 
village acquired by Paragana servants as- 
Govt, officials is divisible through Civil 
Court. Jagir pioperty is partible unless held 
on saranjam. AIR 1922 Nag 52=18 N L 
R 163=5 N L J 25=69 1 C 800.- 

— Class IT and lY — Grant of Kazi 
inam for purpose of service of Kaji and 
maintenance, in perpetuity on condition of 
service, is both a maintenance and a service 
grant. The service is service by any 
member of the family of the first grantee 
from British Govt. AIR 1922 Nag 254= 

71 I C 150. 

— Class Til, r. 5 — Daughter’s son is:, 
entitled to succeed as a lineal descendant 
to a grant by Muhammadan ruier to grantee 
and his bafarjsandan recognised by Govt, 
without - the ■ ' A 1 B 1922 Nag' 

^ r. *7170=65 I C 72.. 
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iBERAR LAND REVENUE CODE 1894 

— An annual tenant may transfer his 
rights an ejectment suit docs not lie 
-because of it in Berar. 12 N L R 11=39 

I C 15 (2). 

— A. co> sharer, under the Berar Land j 
Rev. Code causing forfeiture of the hoM- | 
ing through his default and getting its j 
re-grant either by timely payment cr j 
purchase in equity he is the trustee of | 
his co»sharers and cannot use his neglect i 
of duty to defeat their title. A co-sharer j 
■expending for improvement or repair, can, | 
if it is not gratuitous and benefit has ! 
.resulted, claim contribution, 10 I C 094= | 

7 N L R II. I 

—Entries in Record of Rights are | 
■presumed to be correct. AIR 1920 IST 197 ! 

=90 1 C 196. j 

—Decisions under similar provisions j 
•of Bombay Revenue Code are admissible j 
ill evidence. AIR 1927 Nag 10=22 JST L 
E 147=9 N L J 198=98 I C 22. i 

— S. 3 — Under Berar Laud Revenue ; 
Code, S. 209 a liinclu joint niitakshara | 
family can become a co- occupant. AIR! 

1925 N 100=81 I C 1009. j 

— Ss. 4, 5, 86, 87 & 205 — A holder of i 
recognised division of a survey number ; 

^ cannot pre-empt another such division of ! 
the same number. A sub division agreed j 
TO by the parties but unrecognised under j 
8. 4 (5)^ is not a “recognised division”, i 
Recognised divisions are included in I 
“Survey number” of S. 87. Recognition i 
of sub-division under S. 4 (5) does not bar ! 
pre-emption. 42 I C 447=14 N L R 51. i 
-~S. 4, 15, 72, 73, 74, 76-Plalf. an | 
unregistered occupant need not pray for | 
declaration in a possessory suit for alienat- 
ed land^ ^8 N L R 73=15 I C 895. 

— Ss, 4 and 56— -Amount payable by 
anti-jagir tenant to jagirdar is a charge on I 
the holding as revenue. AIR 1923 Nag 5 ' 
=18 N L R 206=68 I C 289. 
— Ss. 4 (4) (5) (10) (14), 86 (1) (2), 205 
— Paiki-nuinber holder in Berar cannot 
l>re-enipt another such number of the same 
survey number. 9 N L E 16=18 1 C 862. 

S. 4 (5) — S. 4 (5) does not recognise 
a sub-division of a survey number, and as 
such a pot number is not a separate survey 
iramber. 57 I C (Nag). 

—8. 4 (0)— In Berar an officer having 
the Record of Rights, cannot recognise 
divisioti of a survey-number and pre-emp- 
tion IS not by his recognition. 57 I C 260, 

— S. 4 (14) & 205— A person, not a co- 
orcupant within s. 4 (14) cannot pre-empt. 
Occupant means a holder of unaiienated 
land & s. 205 bars the pre-emption right of 
Iioider or occupier or owner of a survey 
number in a jagir village the same being 
nhewitod. • 57JC245 
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BERAR LAND REVENUE CODE 1896 (f'ouM.) 

the registered occupant is inixu’esumablor- 
until some other man necessarily owns the 
rights & is recognised as such, 15 I 0 899 

=S N L R 76 

— »Ss. 4 (17), 78 (2), 223— A jagir^wa^ 
conferred in 17th cen. In 185 1 the provin -e 
was taken by the Oovt the jagir con- 
firmed in 1891 in idffVs name. Lett's iojj- 
aiicy commenced about 10 years prior to 
the jagirdar ’s suit in 1872, held that there 
was no presiiuiption umler s. 78 (2) tS:. tluo’e 
there was also certainty n.bout its beginning. 
Also that confirmation in 1891 is not att 
alienation under Bs. 223 & 4 (17) 7 N L ii 
■ 100=11 I c 369 
— S, 4 (17)— To make a village ‘alio 
nated’ no grant in the soil is iiecessj'.ry. 
A I R 1930 Nag 213=20 N L R 195=124 I C 451 
— S, 50 — Purchaser of a forfeited 
holding is absolutely savetl. hy the sec* 
against inciirnbrances created hy its ex- 
occupant & in absence of sale, the forfei- 
ture c'c its subsequent juaiiiisition arc 
governed by ordinary law hence sub- 
ject to equities between the jjarties. A. 
mortgagee Inlendiiig to enforce lii- riglits 
agairist other |_jroperty for the mortgaged, 
one must xjrove that mortgaged prcqerly was 
destroyed in such circumst:t!u;es ns to v.u~ 
title them in equity to mau'ced against 
other property. ^ 10 I C 089=7 N L i< 2 

— S. 56 — Alienated hind-Anioimt pay- 
able by inferior holder is charge*! on hol- 
ding, 'AIR 1923 Nag 5=18 N L R 2 m 7 
' ■ '=61 rC'289 

— S. 50 — B was the recorded & joiriii 
Ijardar of a village with I) and M <& ho 
mortgaged it by conditional sale to 
A but failed to i>ay the arrears the village 
was forfeited & became khalsa. D & lU. 
w^ere given the occupancy rights Ijv the 
Collector. But A did not prevent tlm 
forfeiture by paying the arrears remfdn- 
ed silent. He sued B, D & M on his 
mortgage for enforcing it on occupancy 
rights of D & M. The mortgage debt wa*s 
found to be binding on the family. Held 
' that the mortgage is unenforceable against 
, occupancy rights unless A proves tliat 
, D & M as khatedars too undue advr.id- 
I age or equity in xV's favour was not created 
; by their conduct & that he was md. guilty 
of contributory negligence . A imrchaseV 
under s. 56 is fully protected by 
against incumbrances by the ex-occilpant of 
a forfeited holding; but when the sale is 
absent the forfeiture acquisition arc 
governed by ordinary law & hence by efp3i- 
ty created by the conduct of the parties. 
Analogy from case-hi’w does not help as 
Land Rev. System widely differ in C. Ib 
& Berar. Loss of a legal* right because of 
breacli of obligation is implied in for- 

■■7'N:l;'RI 
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BERAR LAND REVENUE CODE 1898 {(Jonhl) | 

&.5;) (.'>)— W hero owtiersliin of . 
^<;iispnto<l, Kevenut Oflicer 
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. itCiVC'UUU Wlill 

has no pinsdieation under s. 5h (-1) A ] 7? 
Ih27 Xao- H}r22 N L U 147=9 K L J 198 

I C 22 

-S.«. Cll aMfl Chapier AllI-A-lt is 
no fioubt true iliat before (Jhaj)tcr Vfl'I-A 
was enacted and insruted in the Berar ; 
mnu Kevenue Code the only jirocediire ' 
uvaiiabi.i for mutation of nasnes was the i 
mio Pi'oVHled in s J>9. It, however, does 
not that s. 69 is alioo-ether negate ' 

ved. When an occupant transfers his hol- 
ding he Juis to take stepes to got the name ^ 
ot his transfi-ec entered in the register of 
mutation in accordance with Cha}>ter A’llI- 
other hand, when he desires to 
reimftnish or surrender his right to occupy 

Idd,- N 62= A I K 1938 X rjl=A L R 1932 ! 

N m 
occupant, in ■ 

i>erar cannot affect his co-occupants’ rights i 
oy any transfer any more than the rights ^ 
vr the actual occupant where he Is nninte- ^ 
rested in the land, 9 X L It 168 ■ 

=21 I C 851 i 

—b. 99— dncunionts for reliiHiuish- i 
^ng Gccmpaiicy holding Is required by ' 
Lerai; hey. Code: also s. 54 T p ' 

Act does nor a])ply the person accept- 
:ng tiic rehnqnishriient takes it with all 
existing encumlirancos. 10 X L R Vg 

=24 I c m j 

— b. 6r,i 205— Pre-emption suit in a j 

«nmster by way ot exeliange of a divided I 
>hare in a survey nuiubei* is unniairitain- | 
able Jf a co-occupant trmisfer hisshare ' 
partly for another Imul c<: partly for c-sh ' 
v‘" ])ot.h under Hindu lIuv ' 

^ ^ Act Koiimifushincnt under 8. ' 
heiur Laiul llov. ( ode means a transfer ' 
uiiflor S. 99 A is usually dccribed as Ibszi- 
inuna A Kabul iyat. I N L R I38 

— S. 72 _ C''’)— of ' 
donee « uanic in Reeonl of Ri..},rs witii 
consent of donor— (; ift not, efn.i'fod liv 
registered instmuient not rendered vttUii ■ 
merely by .sndi substitution. AS \ L If 
2f)=iii7 I 0 ir.:j=T E X r.JrA*' i r 

Ifiy X 51=A L R 1932 N ISO 

, renaner is 

estalihslied unless llie teiianr jirovos iint 
las ancestors or prederess ir.s in-tiiie ims- 
sessed tlm land prior to ihe period when 
t!ic‘ grantee got tbe village. o;i pavmont of 
a fixed proportion of tlio " ivvemie. 

„ „ , , < N L J 235 

S.S. nS and 7!i (2|-Laiid!ord i.vsnin- 
.1 notice of enhancement of rent, is „ot 
precluded fro,,, i,ssui„g ,i fm-ilier notice 
lor ejectment of tenanfs. A I R pjog 
Nag 84=10 X LJ 2r,:)=f08 I C 8U . 


berar land revenue code 1896 (Contd.) 

fes, 78 and 70 In absence of ivai- 
with notice 

nil, ler S. 78 IS not entitled to a new one 

umier h. 79 only beeau.so more than one 
year has passed by S. 78 U) (8) ,n-e not 
confined to tenanoies in (2) but onham.o- 
inent can only be decreed if the iiulguient 
Js just and proper. Notice umier S. 70 
luiconditioiiiilly ends the teuanev Imt that 
It;. i8 doe.s not hecansc of thi tenant's 
right to appeal. 44 I C 723 

Jb landlord’s duty to give notice 
uiiGiet;, before enhancing rent— 2 N L R 145 
'S. 78 (2) Unless otherwise ilaclared 
by contract or statute a holding is an non- 
tianteralde peiasonal right. An annual tenant 
in Uerar is not permitted to traiifer liis 
nght, Uoder that code tenant right is 
heritable & transferable as ‘ property ’Imt 
a transferee by contra<*t, not making a 
fresh contract with the landlord get.s only 
the tranferor’s right, title & interset. 53 

I C 54,b ; 

y-8. 78 (2)— A tenant wishing to 
remain on the land must prove, tliat no 
evidence of the «.‘<nn!uenceincnt as well as 
the period fixed with the landlord is forth- 
^mnig in case of an ante-ijara tenancy. 

Un his tailure to do so, no presiuniition 
undet S. 78 (2) can be made. 44 1 C 53i 
-yS. 78(2)— To apply S. 78 (2) one 
esseuiiai term is that because of aiitinuitv 
no reasonable evidence is forthcoming i'o 
show the commencement. X'eitlier a parti- 
cular year nor a particular date to prove 
commencement is needed under 8. 78 (2) 
Ime sec. becomes inapplicable to iiiiva 
villages.__ 14 X L R 111=42 1 C 631. 

I 8. 4 8 (2)— A tenant is presunicd to 

; be an annUai tenant in absence of a nr 
proof his being an anti*]'ai»ir tenant, lilvi- 
‘deuce of commencement of’ tenancy caniuvt. 
be presiimed_ to have been lest liy rer.'^-on 
of its antiquity simply liecniise tlie tenancy 
did not commence til] after a certain poin't 
ot time. A I li 1923 Xag ]29 (2)=68 IC 178. 

*— S. 78 (2)— A tenancy is presumed 
not to be jiermaiieiik if the rent is enhanc- 
ed from time to time and annual lease are 
created formally. AIR 1927 Xag 200= 

lOI I C 252. 

—8. 78 (2)~“Presumption under, docs 
not refer tc. the individual— Tenancy or 
anti(|Uity co-exists with the tenure of tin* 
landlord. A 1 R 1928 Xag 153=11 X L J 
^ , . '21=111 ,I,C' 4S8. ^ 

—8. 78 (2)-— Word “antiquity” should 
not bo ta.ken to mean alisolute aiitiquity. A 
I R 1928 Xag 153=11 X L J 2l=Mf I C 488, 

. (2)i 223— A jaghir confeiTcd 

in 1/tli Cen. was^ ctmfirmed by British 
f«ovt, A the jughir commenced 40 years 
before ejectment suit by the jaghirdar held 
that no presumption under s, 78 (2) ie 
made S: s» 223 is inapplicable. 7 N I R lOJ 
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BERAR LAND REVENUE CODE 1896. {Co7iid ) 

— -S. 78 (2)— -Tenant holding^ under 
tenancy 48 years old at the date of suit is 
not a tenant of antiquity within s, 78 (2), 
A I E 1928 Nag 109=113 I C 225 
>—8. 78 (4)—Tenant of antiquity pay- 
ing; enhanced rent is not barred from 
claiming permanency of his tenure. A I E i 
1928 Nag 153=11 N L J 21=111 1C 488 
— S. 78 (4)— Kent xmyable by tenant 
of antiquity can be enhanced by landlord. 
A I R 1928 Nag 153=11 N L J 21=111 

I C 488 

— S. 78 (4)— CL 4 being general all i 
cases in which rent is sought to be enhanced 
are governed by it. AIR 1921 Nag 104 i 

=59 1 C 711 

— S. 79 — The sec. applies to all agri 
cultural tenants. The headings attached to j 
a chapter, sec. or set of them ai*e only 
preambles to them & may be helpful in 
interpretation but neither the heading nor 
the preamble control the clear meaning of 
that wxating. 13 N L R 181=42 1 C 694 
— vS, 79— Before ejectment suit, s. 79 
must be fully complied with A pM, must 
succeed by the rights as they were at the 
time of the filing of the suit & not by 
subsequently acquired rights. 6 N L R 17 

=5 1 C 699 

— S. 79 — S. 79 considers registered 
post-card as proper notice. A T R 1921 
Nag 116=17 N L R 25 
— S. 79— To terminate tenancy from 
year to year notice is necessary, but it is 
not in the case of tenancy for one year 
only. AIR 1926 Nag 201=90 I C 43 

— S, 79— A co-owner can sue for his 
share of rent by making other co-owners 
parties to the suit and ctin eject a tenant 
from his share of property. AIR 1929 
Nag 207=Iiid Eiil (1929) Nag 87=114 I 0 615 
S, 79 Proof by lessor that lease- 
money became due at close of agricultural 
year and not before is !iecessary A I R 
1929 Nag 90=Ind Rul ( 1929 ) Nag 944=118 

I C 52 

79— No mode for serving the 
notice IS given by s. 79. So a notice by a 
^registered post card which is refused by 
the tenant constitutes a valid acceptance. 

— S. 79 (p— The terms ‘annual ten- 
'aiicy and a tenancy from year to year' 
mieau the same thing. AIR 1931 Nag 105 

^^^=*22 I C 271 
S 5 . /y ( 4 )— Annual tenancy" in s, 79 
.covers a tenancy from year to year only 
not for a year only. No notice for 
^efermining a tenancy is necessary when 
lie contract is for one year only. 14 N L 
K 129=44 I C 212 

xent Eefasal by tenant to pay 

xcnt and to execute rent note does not 


BERAR LAND REVENUE CODE 1896. {Contd,) 

itself terminate the tenancy; notice under 
s. 79 is necessary. A I E 1931 Nag 105 
=Iud Rul {1930) Nag 143=122 I C 271 
— Ss. 83 {2) and 216 (K)— I^evisiou 
Survey Rules framed under —Rule 1-18 of' 
—Refers only to the snb-<livision of 
numbers and is innppiictible to the joining 
of numbers, A I R 1932 .N 99=28 N li R 
111=1 R 1932 N 92=139 1 C 286= A L R 1932 

n 2u • 

— B. 96— Under s. an entry in (he 
recox’d of rights is presumed to i.>e t.rue 
unless the contrary is proved. 54 I C 334 
— 96 — 3:^re-eiuptioii — Right lo recog- 
nised sub“divisioii — Pre-emption. 44 I i' 
541=14 N. L 1 55 • 

— S. 96 B (6)— The t;onditions or lia- 
bilities of holders must bn entered iii (he 
record-of- rights an entry in it of an 

arrangement charging some flcdds for iiiuin- 
tenauce is admissible In evidence <5c pre- 
sumption in favour of tlie claimaJit is 
raised. 57 I C 27i 

— S. 96 (d)— Mutation of names under 
—Not tantamount to ra-jiiiania ar,d kabuli- 
yat. 28 N L R 20=137 I C 153=1 E 1932 
0 '62=A I R 1932 N 51=A L R 1932 N 180 
— S. 96 (2)— Record of Rights mus* 
be presumed by Court to !»e correct. A 1 
E T‘26 Nag 55=89 I C 76J 
— S. 158 — Patwari is a public servaiit, 
23 Cr. .L J 557=68 I C 151 
— S. 160 (3) — Rules under r. 4 — T<i 
verify assessment registers made iri 
December isqu'oper. A C R 1929 Nag 3-15 
zlncl Rul (1930) NOig 21=120 1 C 325 
— S. 160 (3) — Rules under r. 5 — Notice.'- 
to assessees individually are not necessary.. 
A I R 1929 Nag 345=] nd Rul (1930) Ka*^ 

21=120 1 C 325 
— B. 160 (iiij— Superior holder of 
alienated village Is liable for cess. A I R 
1922 Nag 168=4 N L J 42=64 I C 201 
— S. 160 (3)— A chaudi is a ehuudi 
even if can conviniently accommodate a 
school or vice , versa. AXE 1929 Nag 34f> 
rind Rul (1930) Nag 21=120 I C 325 
— S. 174 (4)--No right of pre-emption 
can be defeated by vendee of property 
subject to pre-emjdion by creating mort- 
gage on it, but the pre-emptor cait take 
■the property subject to mortgage^ A I E 
1931 Nag 42=26 N L R 383=Ind Rul (1931 ^ 
Nag 54=130 I C 150 
— S, 175 — Person aggrieved by irre- 
gular procedure adopted by Revenue 
Officers acting under rule.s made under 
s. 160 (3), can appeal to higher revenue 
authorities, but cannot sue in Civil Court 
A I E 1929 Nag 345=Iiid Rul (1930) Nat*- 

, 21=120 i c nl 

— Ss. 201 and 205 — A temple may be 
a co-occupant. AIR 1923 Nag. 96=7 f PC. 
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BERAR land REVENUE CODE 1896. {(Jontd) 

■ .. “Sale” in — Does not inolude 

3o-' ^ ^ ® 11=1 K 101i2 N .'18= 
Id? 1 C lifcA I K, 19.82 N 44=A L R 1932 

N 203. 

. .1 dOjj-lwo (listiiict .survey uujubers 
!>. sitiale numbor 
' " Y* . (dl— Pin-ehaser of porl.ion of 

liobt newly formed — Pre-emption right, of 
-Oil sale of other portion-Portioiis not 
lerognised r.s sul>clivisioi.i.s of new moraber 
I (b).'i.ncl 8t). A I K 19.82 N 99-28 
IN L R 11 1=1, -so 1 0 286=1 R 1982 N 9->=A 

■'1 >’^2 N 283. 
of relinquishment only 
referred to by the words “ in favour of 
specihoa person ” A I R 1929 Nag .858= 
Ind Rul (19.80) Nag 111. 121 fc 653 
-^S. 205— Co-occupant^s right to nre- 

• s^Id Vv offi property being 

■ 'LH "®“»1 Receiver. A I R 1929 N-av 
.on.8=Ind Rul (1930) N.ag 111=121 I C 653" 
—1 re-emption price of 15 N L R 130= 

c T. . , 51 I C 731. 

x-r.nA 0# property either to 

*/’ not take awav 

--^=1*;«1 Pwl (1929) Nag lll=||5 1 c 175! 

. 20t>. Rerar does not recoafnise 
.pre-emption in trees. A I R, 1928 Nag 324= 
-.4 hi L R 1/1=11 L ,T 182=112 I C 612. 

r, of ill lieu 

■ol unfixed mehr is not a sale, A I R iqu® 

Nag 330=20 N L R 126=76 1 C 6V8,' 

—..5. .10.J— Only a complete sale and 
' of a contract of s“le j 

i.uscs light of pre-emption. -AIR 19-54 | 

B27=76 1 C iU I 
in ■< W executed by ihe Court i 

iLh-orl r speeihc performance of ; 

-onii.tct of riuses right of pre-emption | 

-Ss il-i ^ ^|-i^«g.3^.7=75 1 c 374. I 

ofe, -.0.)^ and 211 — A juridical co- ■ 

‘ ■t-iccupant IS entitled to pre-empt. A I R | 

^‘^S: I C 39 . i 

V by vendee to the i 

vendor after the passing of the pre-emption I 
i.ecrue does_ not defeat pre-emptorV- Hoht ^ 

under s. 29;). AIR 192.3 Nag 26=18 "n l”r' ^ 

202=58 I C 498*^ ' 
205 & 21I_The expre.s.si,in -Co- ' 
pre-emption” : 

“* to co-occupant <at the ■ 

time ot tranter <,ni v/hich v)re einption is : 
ebumed on a tran.sleree l.y inherilinee. 1 i 
.11 ht to .sue tor pre-emption ahvad'v ! 
aeerued cannot he transfon-ed to a stimumr 1 
bo a stran.ger has no right of pre-einpt'ioti ' 

win IS a eo-oconpaut l.iy transfel- after fhe 

‘ sought to he pre-empted. 8 X L R 

c I C 57 o! 

”“'7; 20o--\Vhen a co- sharer’s interest 
transieuTed by ante nuptial a^j^reenciV 

uiiuci fc. .0.) A tlio other co-sharers are 
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BERAR LAND REVENUE CODE 1896. ( Cm,/,/.) 
not entitled to pre-empt, 11 N L R 34=28 

I C 355. 

— bs. 205 to 209, 211 (d)-T!;e right of 
pre-emption m _ case of a niorigiigo i,s 
i^epeudant of redemption which 
may be on the pre-emptor as mortgagor’s 
representative. A, owner of a survey iiumbcr 
i-?p“ if?, '’^re'led it between the tivo .sons R 
A O. I hen A A B mortgaged R’s sliai-e I o 
D who sued them for fordo, sure. Befor,- 
the decree became absolute A <lied AO 
was brought on record. In absence of i-e- 
aemption, ^forclosure became absolute * 0 
iW ps pre-emption right held 

Wo,1l7- , P*‘®-®™Ption %v.a.s not, 
nailed by the foreclosure decree. 17 I O 

16=8 N L R 161. 

Tto,.o,. of land in 

Beiai— llhen a co-sharer lose.s his ri'dit of 

pre-emption. 6 N L R 86=6 Ind c!rs 930: 

hsv« ,“0'\(i)y00 (2)-All Co-parcener.s 
pi’e-eniptiou and as 
bucli tlm person to exercise it should lie 
determined by lot. A Alanager is not pre! 
rnoffni” an act as manager under 
familv 'Oioint Hindu 

tamily m sufiioieut. 59 I C 601 (Nag). 

p Itight of pro-emption-E,stoppel 

1 re-eraptiOM. 9 N l R 143=21 1 C 287. 

entitldPt'r”m.o'^ 211—1 (a)-Only the person 
entitled to pre-empt can object the failure- 
. of notice under s. 206. If a morw’o 
j Ini-jnig foreclosed, faits to give the noime” 
the mortgagor s co-occupant can sue to nre- 
empt under s. 211-1 (,!) But the morto- 
i cannot plead want of notice as a bar to 
, the fore closure decree being made absolute 
I e - 3 N L R 84 . 

1 i-r.p, tori’) expression ’‘most ne.arlv 

, ^elated caiiuot have any irieaniimiri reoard 
to relationship originating from" mardaoe 
It IS only when the i-elation.ship is based 

itt'tW oonsanguin- 

u/, that it IS possible to determine i he 
degree,s of propinquity. 28 N L E 1 24= A i 
„ _ R 1932 N I! 3 . 

209 and 3— IiTespecbive of th.-^ 
Himhf '7^ co-parceners .a joint Mitaksliara 

■_« f,n 160=81 I C 10-99. 

Xransfer: to a co-oc€upanh 

3''>intiy is diti-erent from a 

tianster to r. co- occupant. A i R Ip'XG Xan* 

^ L R 189=92' IC iil. . 

„ ^.■“^\-^l™Co-ocpiipant’s riuht of ruv- 
emption is not lost on a strainer vei deo 
i)ecomnig a sharer before suit. A I R 1997 
. Nag 29G=23 N L R 94=103 I C 242- 

hir ATi^i Code is not governed 

b} Allahabad Euiuigs AIR 1927 AV 
, . ,.:.’i?9672a.AAR E | c.242" 

"—S. 221«AIi6uafed Yillase into wliidli 
-survey -settlement was introduced under 
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BERAR LAND REVENUE CODE 1896. {Conckl) 1 BERAR MUNICIPAL LAW 1886. {(Jomhl) 


m' 

'aii- 


Berar Settlement Rules of 1865» is not 
governed by s. 221 as it is not retrospective 
AIR 1930 Kag 213=26 N L R 195=Ind 
Rul (1930) Nag 275=124 I C 45L 

— S. 221—A decree-holder of land in 
alienated village becomes occupant on 
introduction of survey settlement. iV I R 

1930 Nag 213=26 N L R 195=Ind Rul (1930) 

Nag 275=124 I C 45L 

— S, 223—S, 223 does not apply unless 
the tenant has held from a period anterior 
to the alienation. 4 N L J 235. 

— S. 223— Proof of privity of estate 
as a fad is necessarj^ Nafargats do not 
prove the nature of title but only a chain 
of cultivators. A I R 1927 Nag. 99=98 I C 674. 
BERAR LAND REVENUE CODE, (1928) 

— Pre-emption— I’ight of — in Berar — 
basis of the right. A L R 1933 N 92. 

— S. 174 (4)— Mortgage of the property 
l*y the vendee does not defeat pre-emptor’s 
• right who takes the property subject to 
the mortgage, if the sale and the mortgage 
are part of the same transaction. A I JEl 

1931 Nag 42=Ind Rul (131) Nag 54=130 1 C 

150. 

— 8. 174 (5)— pre-emption— each survey 
.number a separate estate — co-occupant’s 
right partial pre-emption. A L R 1933 N 92. 

— S 179— ^Most nearly related’— Mean- 
ing of— See Under Berar L R Code, 1896, 
'S. 209. 

BERAR MUNICIPAL LAW 1886. 

— Malkapur Municipality has no right 
to tax outside income not brought • wdthin 
its limits. AIR 1922 Nag 10=5 N L J 
214=18 N L R 121=65 I C 532. 

— B. 41 (1) (A) (b) — ‘'Iticomo” does 
not mean gross iiiconie but net income. A 
I E 1931 Nag 45=26 N L R 379=Ind Rul 
(1931) Nag 56=130 I C 152. 

— S, 41 (1) (A) (b)— The maximum of 
Rs. 500 imposed by proviso 1 to r. 1 of 
Hyderabad Residency 0 112, of 18th March 
1899, does not restrict the operation of 
Notification 456, of 29th April 1913. A I 
R 1927 Nag 102=22 N L R 153=99 I C 423. 

— Ss. 42 & 44— A defect in the consti- 
tution of a committee imposing the tax is 
only an informality and is protected by 
1 S. 44 (9). A court is precluded by that 
.sec, from holding a tax illegally imposed 
which is duly notified. S. 42 shows that 
taxation of buildings or shops for scaveng- 
ing purposes is for that service and not 
for actual rendering of it for a latrine 
existing there. 46 I C 682=15 N L R 42. 

— Ss. 51, 53--Imposition of tax by 
•municipal authority challenged as illegal 
.and Ultra vires— Jurisdiction of civil courts 
-fepecial Jurisdiction how to be construed- 
nrerpretatioii of statues — Same expression 
iiscd ui several Acts must have the same 
aLCiUiiug. 16 I C 549=14 Bom. L R 592= 

U B 5^9. 


— Ss. 51 and 53 — Civil Court can ques- 
tion legality of IMunicipai tax. Berar 
Municipality has no power to assess tax 
professional income derived lyv t he assessee 
outside its limits and not mixed up wirli, 
income arising within its limits. A I R 
1922 Nag 10=5 'N L J 214=18 N L R 12i = 

>5 I C 532. 

— B. 53 — Any excess of jurisdiction. . 
can be challenged in Civil Court. It has 
no power to review mere erroneous 
exercise of judgment ^ Allegations in the 
plaint determine jurisdiction of courts. 
Distinct allegations of fact or law as to 
how this act (.objected to was ultra vires 
must be made In the plaint. A I R 1922 
Nag 10=5 N L J 214=18 N L R 121=65 1 C 532. 
BERAR PATHS AND PATW.ARIS LAW (1900). 

— Emoluments of Patwari ofiice agree- 
ment relating to invalid. 21 1 C 855. 

— Though the rules are not precisely 
worded, still they seem to mean t!iat p;d- 
wari is not responsible for any work, 
outside bis circle. A I R 1923 Nag 14«»= 

68 l“C 157. 

— B, 2 — As the word niliage* in B. 2 
means and includes a group of vilhigcK 
the suggestion of only one revenue jiatil 
for a village cannot be supported. A 1 R 
1927 Nag 398=99 I C 436. 

— S. 9— A Patwari's emoluments are 
to be enjoyed only by the otlice-holder 
under B, 9. They cannot be partitioned or 
assigned. 43 I C 137. 

— S. 11 — Even though Principal Patel 
I assigns the emolument of tlie otiice df 
Patels, the assignment is void. 9 N L R 

175=21 1 C 855, 

— Ss. 20 and G (A) (4)— (livil Court 
cannot entertain a suit for division of 
balance of emoluments. A I R 1923 isny 

16=68 ! C 5d£ 

BERAR WASTE LAND RULES 1865. 

—The Berar Waste Land Rules, 1865 
are not in the nature of legislation at ail 
but merely adminastrative Rules. A I R 
1930 P C 267=26 N L R 326=60 M L J 7= 
Ind Rul (1931) P C 40 (P C)=I28 1 C 664, 

—Berar Alienated Villages Tenancy 
Law is not repugnant to "Waste Land 
Rules of 1865, r. 3. A I R 1927 Nag 304“ 

. . . , ^ c m. 

— iSo proprietory rights are acquired 
by lessee until grant of sanad by Govt, on 
his making distinct election and agreein<y 
with the Govt. AIR 1925 is5ig'”353=8T 

I C '1036... 

BETROTHAL 

See Damage, 

See Hindu Law — Marriage. 

See Tort. 

See Marriage. 

See Contract — Breach of Contract 
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J2l 
BETTING 

See Contract Act s. BO 
BflADE KHAT 

See Hecfistration 

BHAG 

See Bonjliay lihagdari and Narwadari 
Tenures Act Y of 1862 

MAGCHASIS 

“\Mk> are — If hired labourers. B T 
Act, Ss. 5 (1) (2) (5) and 19. 21 C W N 605 

=39 I C 934 

and see 35 c WN 1143 

BIfAGDARI AND NARWAOAR! TENURES ACT. 

A 1 See Bombay Bhagdari and Narwadari 
Act (\of 1862) 

BHAGDARI; CUSTOM 

rf property-Coiiseut 

oi heirs—Ciistom of exclusion of daughters 
by male agnaotes— Will inoperative Maho- 
medan Law, Will. 19 Born L 11 141=41 B 

377=39 I C 83 

SDAGDARl TENURE, 

See Land Tenure 
BI-IATIAS. 

custom 

— Kighl of Daughter’s son to succeed in 
coll-fends-Bhatias- rank •.I' 

Muzairannlgar Dklriot''’"05° P W 

BICYCLE. ^ ^ ^ 

Bombay Dt. 

1 olice Act S 61 (b). 19 , 33om L R 349=41 
® 464=J0 I C 289 

BID*. 

84 to'lk ^ ^ ° 69 •'‘“'1 82, 

See Contract Act s. 2 (a) and (b), 
BIDDER AND PURCHASER. 

See G P Code 0 XXI it. 69, ;82. 

See Coutraot Act s. 2 (a) and fb) 

BiOAMy. 

See also ( 1 ) Divorce Act 1869 
(2) Marriage. 

BIHAR AND ORISSA BOARD OF REVENUE ACT 
^ ( B AND 0. I OF 1913 ) 

^ action of Collector in 
alloiuig separate estates on final order from 
Commissi,, Her can be challenged in Civil 

T> ? V't, ^^ 6=8 Pat 8 .^, 0=11 

1 L 1 494=lnd Rui ( 1930 ) Pat 352=121 

r„ 114, CPC doLMot 

Contn,! 8- b (I ). A I R 1930 Pat 130=8 
lat 830=11 P L T 404=Ind Rui (1930) ’pIt 

152=121 I C 456 


M 
lit 

BIHAR AND ORISSA board CF REVENUE ACT 
(B AND 0. I OF 1913 ) {Omdd.) 

by the €oui*t of Wards. It is not necessarr 
to take oyer formal chaige in respect of 
property so acquired. A. 
I R 1931 Pat 188=12 P L T 293=10 Pat 

554=131 I C m 
7 ~Bs. 35* 60-A— If the property in 
question is the intex'est of a ward in an 
estate, the Court of Wards may be saicT 
to be in possession thereof, when it has 
done all in its power to biing the estate 
under its control. Physical jmssessioa is 
element of the charge. A I 
R 1931 Pat 188=12 P L T 293=10 Pat 554= 

!3( I c m 

BIHAR & ORISSA COURT FEES AMEND. ACT 

2 OF I92T 

_ —Act is not retrospective. Court fee 
under the new Act must be affixed to the 
niemo-of appeal presented to wrong officer 
before, and received by proper officajr after 
to new Act A I R 1923 Pat 160=3 P L 
T 820=(1922) Pat 366=1 P L R 12-2 Pat 

264=71 f C 426 

BIHAR & ORRISSA MUNICIPAL ACT 

{ VII OF 1922 > 
— S. 8.) (c) — “ Amount of aiiuuaL 
assessment ” does not refer to the amount 
of oauiual assessment of each hoidins A I 
R 1929 Pat 745=Ind Rui (1930) Pat 312= 

123 I C 392: 

— -S. 92— Maximum of Rs. 120 refers 
to occupation of one single holding. A I R 
1929 Pat 745=Ind Rui ( 1930) Pat" 312=123 

1C 391: 

—S- 98— Assessment under Act of 
1922 of a person assessed in 1912 is not 
ultra vires. LTider Behar and Orissa 
Cenerpu Clauses Act 1917 s. 8, previous 
assessment is not a right. AIR 1930 Pat 
189=Ind Rui (1930) Pat 693=11 P L T 390= 

127 I C 453 

— S. 100^ f 1 )— Occupation does not 
determine h.ability under S. 100 (1 ). A T 
R 1930 Pat 370=Ind Rui ( 1930 ) Pat 608= 

126 f C 90S 


Ihe ‘ property ’ memi.s 

wtw 4 f disqualified pro- 

piiitoi Any subsequent accretion or 
acquisition to the estate will be governed 

k 4. u. (%) ' 


j Ss. lOo and 115 — The asse.ssnient 

I lists are not prepared after notice to the 
i tax-payers. Hence neither the recitals in 
them nor those in the demand registers 
; based on them are evidence against the 
I assessees. 13 P L T 7 71= A I R 1933 P 65 
— Ss. 116 and 119 — No procedure 
regarding imposition of assessment can be 
challenged in Civil Court if it was not 
questioned at the outset. AIR 1930 Pat 
: 189=Ind Rui (1930) Pat 693=11 P L T 390= 

‘ 127 I .C 453 

I — Ss. 116, 117 and 95 — Assessment 
under S. 95 is governed by provisions of' 
j Ss. 116 and 117* A 1 B 1929 Pat 235=ind 
i Rui (1929) Fat 612=11 P L T 38=1 19 i C 884 
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SIBAR & ORRiSSA MUNICIPAL ACT 

(VII OF 1922) iConcld.) 

— S. 119 — A suit by the Municipality 
io enforce its claim can be dismissed if it 
has failed to dispose of the objection 
•preferred by the assessee in accordance 
with the Municipal Act. AIR 1929 Pat 
:235=Ind Rul (1929) Pat 612=11 P L T 38= 

119 i C 8S4 

—S. 130 — House and latrine taxes — 
Suit for — House admittedly not in existence 
at date of — Proof of its existence during 
period for which taxes claimed-— Onus of, 
-on Municipality. 13 P L T 771=A ! R 

1933 P 65 

■ -Ss. 197, 198, 200 and 201 -Decision 
by Municipal Commissioners to remove 
-eucroachment on roads bars' the grant of 
injunction permanent or temporary against 
the reaioval. A 1 R 1929 Pat 613=Iiid Rul 
(1929) Pat 670=120 I C 30 
— S. 377 (1) and (2)--Cases of Cont^ 
Tact are not governed by S. 377 (1) and (2) 
AIR 1926 Pat 462=7 P L T 529=97 

I C !28 

BIHAR ORISSA PUBLIC DEMANDS RECOVERY 
ACT ( IV OF 1904 ) 
— S. 2ij-The rent decree ceases to be 
•so if its holder chooses to sell a part of 
■the holding when it is against the whole. 
If all the tenants are not made parties, it 
'will only be a money decree. A holding 
■stood on the name of some ienants but a 
certificate was issued only in the name 
■of one only a portion was sold in its 
‘'execution, held, that the purchaser was a 
ipurchiser in execution of a money decree 
had no priority over a prior purchaser. 

56 1 C 463 

IBIHAR AND ORISSA PUBLIC DEMANDS 

RECOVERY ACT 4 OF 1914 

•—-Certificate-holder — Person not the, 
:and not claiming under the, and claiming 
sunder title derived before issue of certifi- 
-^te— Suit for recovery of property by— 
-Party to-Secretary of State not a necessary 
.party. 

-^Ss. 10 aiid 45— A person applying to 
■set aside the sale on the ground of non- 
service of notice under S. 10 must prove 
at. feuxt to set aside a sale held more than 
.a year before the Act is not governed by 
1 P L R 285=71 I C 957 
29“Application to set aside certi. 
tficate sale under— Decision in— Finding as 
to character of land in, vk, that it is 
-dcbOutar-Obiter only is, and of little value. 

application, the Revenue 

•authorities have only to decide (1) whether 
■notice was not served under S, and (2) 
wiether there was a material irreo’iikritv 
1 the cevtihoate proceedings or hi mhll 

«hiig sale. IIP 701 

I C lo/=A I R 4933 P 6. 


BIHAR & ORISSA PUBLIC DEMANDS RECOVERY 
ACT IV OF 1914 (CoiWr/.> 

— S. 29 (2)-contai!is no restrictions like 
s, 45. The certificate officer can entertain 
j an application to set aside a, sale even after, 
one year from date of sale. A I R 193)1 
Pat 182=12 P L T 58=Iud llul (ly.HI) Pat. 

2U7=IJ2 I C 873. 

— S. 29-It is enough if the Certificate 
Officer is satisfied that there are reasonable 
grounds to entertain delaye<l application to 
set aside sale. He need not set forth his 
reasons. A I R 1931 Pat 182=12 P L 1’ 
583=Iua Rul (1931) Pat 297=132 I C 873. 

— S. 29 — The provision of s. 29 tlmi 
the applicat»t should have sustained sub- 
stantial injury afiects cases in which s:de 
I is set aside on some material in-euiilarity 
other than nonservice of notice. A I fl 
1931 Pat 182=12 P L T oSdiid Riil (193d) 
Pat 297=132 I C 873. 

— )S. 32 — All proceeding I.K;fore the 
Certificate Officer under the Act except 
an inquiry under s. 3)2 (2) lerniinate after 
the sale has been held and the procicj-ds 
realised. AIR 1923 Pat 410=2 Pat 257=2.4 
I. . , , ■ Cr L J 809=74 I C 713. 

— )S. 43 — On plaintiil; claiming benefit 
of general rule, defendant mnsT prove iu 
noii-applicalniitv. A I ,R 1927 Pat 24>s=r> 
Pat 606=8 P L TblHbfOi | C 707. 

— S. 45— Suits to set aside sales held 
in 1006 are not goveiaied hy s. 45. j it 
: 1924 Pat 183=1 P L B, 285 Civ. 71 I C 957. 

— S. 46 — Where recorded iKdnid „ • 
holds, be nami for another or transrerrinv; 
by private arrangement, no suit hy i bene- 
ficiary or transferee io set aside the vcni, 
decree exception ground of fraud is nvdn- 
tainable. AIR 1926 IL-it 465=5 Pat 4x5=8 
P L T 343=98 I C 893. 

— Sell II r. 43— Purchase by judgment 
debtor in auction in execution of certificate 
for dues such as sale is valid. All <‘o~ 
sharers can take advantage of the sale due 
to default of co-sharer purchaser. .A pro- 
hibited sale can be avoided A I ll 1924 Put 
547=3 Pat 458=5 P L T 447=(1924) Pat 24*4 
=3 P h R 146) Civ.=78 I C 807. 

BIHAR MUNICIPAL ELECTION RULES 

— r. 40— Qualification of a candidate 
can he challenged iu Civil Court, 63 I C 

6 (?m 

BILL OF EXCHANGE 

See Negotiable Instruments Act. 

—By custom the shah getting pay- 
ment of the Shah-jog Hundi "wliMi cornea 
out to be stolen, forged, false or fraudu- 
lent must refund the"” money with 
unless the drawer or the parson doing tln^ 
fraud is produced by him. Not the dra- 
wer's solvency but the Hundi's genuine- 
ness is guaranteed by him. Refund claiia 
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BILL OF LADING (CWIf/). 

(3) Evideistiafy Value. 


3i6 

ITS" 

SILL OF EXCHANGE {OonehL) 

against the shah must be made as soon 
as possible so tliat the shah is enabied to 
protect himself, 16 Bom L R 464=25 

1C 52 

—Acceptance of— Against Goods 

shipped from eiiomy port — Outbreak of 
war after acceptance— Ettoct. 18 Boili L R 
521=41 B 566=J7 I C 258 
BILL OF EXCHANGE ACT. 

Ss. l.T (2) and SO-Negotiablc iiistru- 
inciits are "overoed by Ss. I;} (2) and 80 
A 1 11 1!)2(; Mad 1154=(1926) M W X 720= 

Ag f £' 1 )Q 

27 (6j— ‘‘Holder for value” in- 
A T ^ having lien on the bill 

A I R 1925 Bom 369=49 B 270=27 Bom 
L 11 506=87 I C 982. 

BILL p LADING 

Ibee also cases under Shipping. 
S?JHOJ)slS 

(1) Moaning of 

(2) Eights and liabilities of shipmaster 
and shipping co. 

(3) Evidentiary value 
(4j Construction 

(5j Exemption ^clauses 


32 ¥'" 


(I) Meaning of, 

A bill of lading is a receipt for 
goods shipped on board the ship signed by 
the captain or his repre.se iitative. A G I F 
puixdiaser has a right to ask for the bill 
<>.: laaduig and is not bound to pay merely 
chl arrival of the goods at the port. 17 
Bom L 11 249=28 I C 433 


(2) Rights and Liabiiities of shipmaster 
and shipping Co. 


—Conditions in the bill of Iadiii<^- 
company bound to deliver the exact con- 
tents shipped— misdescription of aoods— ' 
company cannot take advantaoe of anv > 
Husdescription. A L E 1933 M 517-A I E ^ 
-1933 M 7=37 L W 27=(;53 M L J 73^1932 ^ 

M W N 1233 

Bill of Lading — Cargo mixing up 
4>i, by accident-Apportionnient between 
consignees bee Port Trust. 11 S L E 29=42 

I C 659 

—Shipping Co. is bound to deliver 
the goods to the person who proves him- 
self to be the consignee, though they 
must be satistsficd that the bill of iadirii 
IS bonafied lost. The Co. may not cnve 
delivery io one producing the bill S if 
after consignee's notice, wrong delivery is 
given, it must suffer. 7 Bun L T 92=24 
' l‘c"7G 

Also 41 Cal To3 


— Prima facie evidence of shipment. 

28 I C I96> 

—As to whether possession of B of 
L is equal to possession of goods see, IS 

C W N 309'^ 

—The date of the MU of lading is a 
strong jirima facie evidence of the diite on 
which the goods were shipped. 42 I C 382. 


(4) Construction 


—Except express contract to the! 
contrary, under genertd law a carrier bv 
sea must carry the goods under decks iz 
so the olause ‘at shipper’s risk without 
option of carrying on deck’ clearly favours 
the ship-owner is saved from liability 
for damage due to want of ventilation. 8 
Bur L T 273=30 I C 939' 
—Construction — Clauses not responsi- 
ble for lack I>ags and not responsible for 
counter-marks— Effect. Port Trust. 11 S. 

LB 29=42 I C 659.- 


(5) Exemption clauses. 


^ —Exception Clause— Bestraiats of' 
Princes— Meaning of— Reasonable appre- 
hension enough— Actual restraint unnecess- 
ary. Contract act; S. 65. 10 S L R 100= 

37 ! C 285. 

, —f.™ of provided that the 

Co s liability absolutely ceased when the 
goods were free of ship’s tackle & then 
they remained at shipper’s or consignee’s 
risk. But before delivery to the conszmiee" 
the goods were lost by sinking of boats- 
which were overloaded. Held that deft co 
was saved by the cessor of liability clause 
in the Bill; also that carriers by sea for 
hire are common carriers & the English' 
Common Law applies to them. The clause 
in the Bill excluded the liability for un- 
seaworthiness of the boats. Privy council 
decision is binding upon Indian court«- 
though delivered in an appeal not 
froin them Per Sadasiva Iyer J. there is no- 
implied warranty of seaworthiness for the 
lighters & boats employed by a shii> 38 
Mad 941=25 M L J 162=14 M L T 137-^ 
(1913) M W N 558=20 I C 5461 
BILL OF LADING ACT. 

1— Consignee claiming the goods 
under the Bill of Lading is liable under 
its terms. .LIE 1928 Bom 5=52 B 37=29 
Bom L E 1651=106 I C 470. 

— S, Sr-*S, 3 of the Bills of Ladint^f 
Act apply only to the master or the person 
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IBIIL OF LADING ACT ((Concld,) 

signing the bills. A I Ei 1925 Sind 221=18 
S L E 105=92 I C 205. 

— S. 3— Bills of Lading primafacie 
rshow shat articles are given to shipiiig 
<3ompay. AIR 1925 Sind 221=18 SLR 

106=92 I C 206. 

;8ILL OF RIGHT. 

—See Habeas Corpus Act. ! 

BINNA G9TRA SAPINDAS 

See Hindu Law— Inheritance 

^BIRBAM GHATWALI LAND '.REGULATION 

See Regulations— Beng Reg. 29 of 

1814 

BIRT 

See Civxl Procedure Code, s. 60 
See Hindu Law— Religious Office 
See Transfer of Property Act, s. 6 
See Land Tenure 

— Status of birt-dar see U I C 1 17 
— A person claiming to be Jagmani 
Birtdar and suing for possessing siph 
right must prove grant or custom raising 
a presumption of lost grant. When it 
was on evidence that plff was not in 
possession but his father possessed it 
"iiariiig his life and the defts were long in 
■possession the suit must fail. 12 A L J 

267=22 I C 957 

BIRT IDJMANI 

See also C P C Ss. 9 and 60 
— Pragwal using the same kind of 
Hag as was used by another Pragwal 
. already is liable to the latter for that un- 
lawful act. 18 A L J 679=4:3 A 20=2 U P 
L E (A) 227=58 I C 871 
— S, a Pragwal used a specific flag for 
: guiding the pilgrims and the deft his 
; agent in his life and his wife’s after his 
■death put up the similar flag to mislead 
the pilgrims held that the deft’s action 
was illegal and the plff. S’s real heir can 
restrain deft from using the flag by a 
suit 18 A L J 679=1921 A 316=43 A 20= 

59 I C 873 

—The right of birt jajmani being 
heritable and transferable, the daughters 
to whom they were bequeathed under a 
will can claim the share. 18 A L J 835= 

, 57 I C 315 

—Right to personal service — Kot 
: attachable in execution. See C P Code 
S. 60 (f). 17 A L J 842=41 A 656=51 I C 539 
'BIRT’ TENURES 

See Land Tenure 
IBIRTH 

—Entries ^ of birth date in books 
whether admissible in .evidence to prove 

see 19 C W N 767 (P. C.) 

BLINDNESS. 

See (1.) Hindu Law-Succession, Inheri- 
tance 

(2) Malabar Law ’’ — Joint family 
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BLOWING HOT AND COLD,' 

— Inconsistent pleas. See Practice, 
Pleadings*' ■ 26 'Si L J 460=24 i C 696 

—Estoppel 21 0 C 188 

BOARD 

See Deed— Construction 

BOARD CIRCULARS 

—A person applying for a copy to 
be sent by post should have his wish 
complied with if instead a notice is put 
on board that it is ready & if ho turins op 
within reavsonable time, lie should be 
allow^ed the time up to personal delivery 
to- be deducted from the limitation period 
for filing it. 8 0 C 15# 

BOARD OF REVENUE 

(Madras) 

—Per Sadasive Iyer J— Govt Rules at 
p. 125 of Board’-s standing order cannot ha 
considered to be under s. 14 of PensioriS 
Act & are ultra vires (1913) M \V X 374 
=25 M L J 155=18 I C 353 

— Standing Or’^^ers (IMad)— Power io 
cancel Dharkhast. (1915) M W X 148=28 I 

C'5I 

— Wlieii an iiiarn was granted for 
maintenance to the plfl:\s & deft's 
ancestors, in absence of original gnpit i: 
cannot be assumed that its openiliou ceased 
ill plff’s family ou his adiptivc ftdhei*'s 
death & it could only go to iineal des- 
cendants & not to the adopted sf>n. In 
case wdiere the Zemindar has the re versirtfe 
ary right R. 57 of Board’s standing order 
is inapplicable. Under the order the govt, 
can only resume it Init cannot lapse it. 

When a deft collects more than bis 
share of rents it is no ouster of the plfl’ 
& the plffi’s mere declaratory suit is 
maintainable. (1911) 2 M W X * 384=12 I C 

■ 548,' 

BOMBAY ABKAR! ACT 5 OF 1878 

— Ss. 6 & 7— Commissioner of Customs 
cannot dismiss a non- covenanted public 
servant of the Excise Department at hi-ii 
will. AIR 1922 Bom 17=24 Bom L R 21d 

=67 I C 280 

— Ss. 32, 67-On 14-3-1910 plff execu- 
ted an agreement for a license to sale 
country liquor in Xasik. On 31st i\Iarch 
he was informed of the suspension of llie 
license by the Collector & on 6th April he 
W'as , informed about its cancellation as lu,» 
had bribed his Head Clerk He unsuccosh" 
fully appealed to the Commissioner thu 
Govt, On 30th March 1911 he sued the Govt- 
for damages. The original Court dismissed 
it as time barred &. as the Collector’s action 
was bona-fidet held that the revocation of 
the license was on 31-3-1910 & as the suit 
was instituted more than 4 months after it 
was barred. (2) Collector’s act was 
& bonafied, (3) Though his act was iiot stri- 
ctly under s. 32 (c), the circumstances we.*o 
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BOMBAY ABICARI ACT 5 OF 1878 {Concld) 

8<,) near it that the act must be taken to be 
under the statue. It* any public or private 
l>ody charged with executing an Act bona- 
fide waiits to put it in motion & honestly 
beliyes in the facts which if existing would 
. justify its acts, its conduct will be legal & 
protected. a? Bom 101=14 Bom L 11 949 

^nicm 

— S. 94— Arrears of license fees-reco- 
veraide as land iax—priority over mortgage 
and of licensee. A LR 1933 S 35=26 SL R 390 

^ — S. 34— Abkari revenue arrear — Sale 
of immoveable property of renter for— 
Prior mortgage on proper ty-Etfect of sale 
on. See 26 S L R 390 

— S. 34 — Government has priority 

when a Licensee pledges his stock' of wine 
' to the Bank but is already iii-debted 
to Government for unx>aid instalments. 
AIR 1030 Sind 185=1 R (1930) Sind 221 

=125 I C 829 

— S. 43-^License was issued to A to 
soli liquor with a condition not to sale, 
transfer or sub-let his right. B was then 
Joined as partner who sued him for 
partnership account & for recovery of the 
sum found due held that partnership was not 
forbidden or opposed to Excise Act. Non- 
prohibition of taking partners can be in- 
ferred from omission of all reference to it 
in the license sanctioned by Govt, in 1903. 

37 Bom 320=19 I C 442=15 Bom L R 227 
B3M3AV ACKNOWLEDGEMENT OF DEBTS 
REGULATION. 

See cases . under Regulations— (.3} 

Bombay Regulation V of 1827 

Bombay Act for City surveys and 
firnendment of Bombay Survey and Settle- 
ment Act 4 of 1858. 

j repealed by Act 12 of 1873 and Bom Act 
5 of 1879] 

BOMBAY ADMINISTRATION OF ESTATES 

REGULATION 

See cases under Regulations— ( 3 ) 
Bombay Regulatioiis-Reg. 8 of 1S27 
BOMBAY AGENTS OF FOREIGN SOVEREIGN ETC. 

ACT 15 OF 1840 

See under Jurisdiction. 

BOMBAY AIIMEDABAD TALUKDARS ACT 

( Vi OF 1862 ) 

—Within the Act the Kasbati lessees 
were not Taluqdars of Ahniedabad. His 
interest in lease for a fixed period was 
not changed into heritable & transfera- 
ble property by act VI of 1888. Under Ss. 
f>8 & 73 a lessee is clearly bound by the 
lease %vhether a true Taiuqdar* or a ‘Tha- 
kur, Mewasi, Kasbati or Naik. 19 OWN 
1087=13 A L J 953=29 M L J 242=( 1915 ) 
M W N 533=18 M L J- 179=2 L W 731= 
17 Bom h R 730=30 I C 303 (PC) 

— The Act dues not apply to kasbatis 
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BOMBAY AffMEDABAD TALUKDARS ACT 

VI OF 1862 (Conicl) 

lessees. 39 Bom 625=42 I A 229=17 Bom L 

R 730 (P C) 

— Ss. 10, 15, 16— Talukdari Settlement 
Officer is not subordinate to High Court 
& the latter cannot interefere revisioiially 
under S 115 0 P C with former's orders- 
The decision under S. 16 is the one 
referred in S. 15 ( 2 ) which comes after 
necessaix inquiry & taking of evidence. 

S. 10 entitles the holder ( f a decree of 
the competent Court as of right to have 
his share divided & to hold it us separate. 
The sec. does not say that the decree 
necessarily is res judicata between the 
parties before the Settlement Officer. 13 
Bom L R 118=9 ! C 943 
— S. 12— Estate under the management; 
of Settlement Officer— Alienation by 
Thakiir or Talukdar, invalidity of Ccnstruc- 
tion Jivai Grant. 17 Bom L R 273 

— S. 29 (e)— Decree holder’s right to 
apply to Court was not absolutely barred 
by S. 29 by submitting his claim to the 
officer. Before moving the C^^nrfc for execu- 
tion under S. 29 (e) he should produce 
the certificate from the office or to apply 
to him for it & wait for one month. If 
no certificate be issued during that time 
his right to move the Court for execution 
revived. He was not entitled to deduct the 
period for which the claim was pending 
before the Officer. 35 B 324=13 Bom L R 

292=10 ! C 912 
-Ss 29 B, 32 (2) (cc)— Talukdar’s 

some wanta land was usufructuarily mortga- 
ged in 1893 by his guardian without san- 
ction to the i-dff. In 1896 the management 
came under Talu-Settle-Oflicer wno in 
1905 gave notice to notify claims within 
six mouths. The plff. did not comply witli 
it. The Officer in 1915 gave him "notice 
under Ss. 202 & 79 A Bom L R Code that 
the debt was satisfied & his possession was 
illegal He filed a declaratory suit against the- 
Talukda-' & the T S Officer & for a per- 
maut injunction Held ( 1 ) that “ claiins 
agait s*-. Talukdar or his property ” in S. 

29 B a*3 not limited to those against his 
estate ^ under the Sec. notice of the claim 
must be given. It must be taken to l»e 
registered within 6 months from the 
date cf notice under S. 29 B expired. 

(2) Plff’s claim was not by adverse 
possession as the mortgage was only void- 
able under S. 30 Guardians & Wards- 
Act 1890 

(3) Under S. 79 -A Land Rev-* Coho 
with S. 33 (2) (cc) Talug, Sett: Officer s 
powers to summary eviction were limited 
to Talukdari tenure only. 19 Bom L R 

•-855=42 I C 901 
— Ss. SI, 32— A talukdar granted a 
poriiou as jiwai to a member of his family 
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BOMBAY AHMEDABAD TALUKDARS ACT 

VI OF 1862 (Cowflil.) 

who on 19“4“89 mortgaged it with posse- 
ssion to plff’s father. Mortgagor died in 
1894 & the mortgagee died the next year 
but all possession remained with the latter 
Plft* was under S. 202 Bom Land Rev-Code 
served with a notice by T. Settlement 
Officer in Nov, 1907 for vacating under 
B. 79 A amended by S BJi Gujarat Talu- 
kdars Act evicted him. He sued for 
possession. Held his claim be decreed* His 
possession was adverse for more than 12 
years since mortgagor’s death. On account 
of Talukdar’s death the incumbrance 
would not come under B. 81 but would be 
one arising from Limitation Act. Held also 
that his possession claimed as an adverse 
one would not be within S. 38 (2) (cc), 
Gujerat Taluqdars Act 1888 Also that the 
Collector can only iuterefere in wrongful 
Occupation or one coiitrary to the Act 
under S. 79 A (a) Bom. Laiid. Rev. Code 
with S. 88 (2) (cc) of G T Act 37 Bom 880 
=15 Bom L R 878=19 I C 891 

— B. 36— A Civil Court can hear a 
declaratory suit that plff being of the 
oldest family is tlie Tiearer heir than the 
deft to the late vatandar. 40 Bom 55=17 
Bom L R 725=30 I C 925. 
BOMBAY BHAGDARl AND NORWADARI ACT 

(V OF 1862) 

— The plffi a bhagdai resident claimed 
to tether his cattle on land just outside 
his^ house. The land was a lane ^ from the 
main street to some houses neighbouring 
that of the plff. It was ■ publicly used 
freely, held that the land was Govt, pro- 
perty. 14 Bom L R 934=37 Bom 87=17 

1C 659 

— A valid will according to testator’s 
personal law, regarding Bhagdari land is 
inoperative as offending against that Act. 

41 Bom 877=19 Bom L R 141=39 I C S3 

— Alienation of unrecognised portion 
of a bhag— Yalidity of. See ' 16 Bom L R 62 

— S. 1— The portion must be taken 
as a recognised sub— Division when it is 
recognised by the Collector as such on 
-^separation by the proprietor of the narva 
-land. AIR 1925 Bom 476=27 Bom L R 
‘ .958=88 I C 1034 
8 — A person who acquires land 
of a particular tenure ( e. g. bhagdari 
. tenure ) by adverse ^ possession holds the 
land subject to the incidents of that tenure 

A I R 1981 Bom 511=33 Bom L R I2U 

—S. 3— The prior purchaser of an 
unregistered portion of a bhag is not 
entitled to compensation in a suit bv a 
subsequent purchaser of the entire bhag 
ior possession,. when the latter at- the time 
or purcfoise did not know the former’s 
Tights, AIM im Bom 4S0=;i3 Bom 

L 8 499 
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BOMBAY BHAGDARI AND NORWADARI ACT 
V OF 1862 (Vonid) 

— S. 8— One taking_ possession of an 
unrecognised Bub-Division of a bhag under 
a void lease and continuing^ iii it for 12 
years, he acquires by prescription a title 
to such interest and cannot be evicted.. 
during the continuance of the lease. A I 
R 1980 Bom 448=82 Bom L R 980=1 ll 
(1080) Bom. 688=127 C C 910. 
Bee also A I R 1928 Bom 146=24 
Bom I R 1315 
— 3. 8— A mortgagor sold a moiety 
to the mortgagee and the other to witu 
for consideration. Then aftei* husbantrs 
death wdfe transferred her share to tlie 
mortgagee. This latter sale is void and 
the Arts. 125, 126 or 141 Limi. Act. do 
not govern the reversioner’s suit for setting 
it aside- The reality and the appeanuKe 
of the transaction must i,>e looked to A 1 11 . 
1980 Bom. 545=r>2 .Born L E 1018=54 B 887 
=1 R (1980) Bern 625=127 i C 897 
— S. 8 --Ostensibiy the whole but 
really a part only of the bhag was sold. 
Transferor for a long time took ailvantage 
of the transfer tnid then applied t<» avoiti 
it. Though transfer is iiiiU uml voiil, 
equity must he considered. AIR 1980 
Bom. 121=81 Bom L K 1422=1 R (198(0 
Bom 254=124 I C 12th 
— S. 8— A right to Bhagdari iamis 
may l>e obtained by adverse pos-session — A, 

I R 1928 Bom 877=30 Bom R 980=1 li 
(1929) Bom 218=114 I C 266 
— B. 8— It is a void lease when it is 
for 500 years. AIR 1928 Bom 146=24 
Bom L R 1815=77 I C 952 ‘ 
— B. 8— A con\pronuse effecting dis- 
memberment of the recognised sub-division 
is void under s. 8. 20 Bom L R 842=45 

■ , I C 517 

— S. 8— Survey nos. 34, 79, 118, 119 
159 were recognised sub-divisions & the 
deft, held a portion of the last by adverse 
possession & its remainder & other nos, 
were sold to him by the tw^o owners unde?' 
different deeds. Under s. 8 the sale-deeds 
were attacked as void. Held that there was 
no alienation prohibited by s. 8 as it 
resulted not in dlsmembermeiit of bhags bid. 
one owner came to possess some parts of 
a lecognised sub-division. 21 Bom L R 

707=51 ■ I" C 941 
— S. 8— On settling the accounts the 
clefts, mortgaged a house, a part of unreco- 
gnised sub-division. The mortgagee w'a<^ 

to be reimbursed if possession was not 
given. Defts. possessed it as piff’s yearly 
tenants from 1879. Plffs w’^ere refused 

possession in July 1909 when the last rent- 
note ended. On 9-11-1910 piff. sued for 
possession or Rs. 749 as compensation. 
Held that (1), under the Act, the mortgage 
& the rent-no^es w^re void. (2) Considera- 
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BOMBAY BHAGOARI AND NORWADARI ACT 

V OP 1862 {Cotidd.) \ 
tiou for mortgage failed abinitio & 
suit /or recovering was barred by art. 62 
Jjinu. Act. (ii) Though void under the Act 
.pars, call claim under the covenant in the 
+ lAAA ^ ^ possession from 1897 

to 1909 gave him absolute title to limited 
interest as mortgagee and ( 5 ) the claim 
• on the covenant was within time B 9 .Bom 
358=17 Bom L E, 259=28 I C 442 
“yS. 3 — A permanent bhagdari tenant 
sold his interest to plff. The Collector 
KctUng aside the transfer as void under 
t’ f T deft, the bhagdar in possession 

held, that the Collector’s action was wrom'^ 

■o not prevent such alienatiom 

J er iAeaman J. Eights existing prior to 
Blrigadari Act with JSTon- bhagdar s or Non 
“"iS arwiidars but originating in Blia«>'s or 
shares in such villages those rights are not 
•portions of such Bhags or shares of Bhao- 
■dari village within s. 3 & alienations of 
such lights IS not prohibited bv it. 88 
Born 679=16 Bom L E 571=28 I C 1*27 

n* ‘-JT-Under s. 3 Bom Bhag Act 

alienation ot a ^oint share of a bhao* to a 
stranger is void. 15 B l'72 F B 

i . i^i'ansfer by tostamentarv 

demise is mciuded in ‘ alienation ’ of S 3 
40 Lom^207=17 Bom L E 1131=33 I C 426. 

' r unrecognised sub- 

■divisiou ot a U Tenant cannot plead 
iji validity ot lease when sued in ojectmeut. 

22 Born' I R 

^ ™S. 3--R>ssessioa by transfer con- 

trayening s. o may become adverse ot bar 
feiut tor Its recovery. 10 Bom L E 1128=38 

~S. 3— Compulsory acrpiisition— -Un- 
rccognised subdivision of narva holdiim- 
Provisions of Land Acq. Act s. 32 do not 

. BOMBAY EROACli-ANj) KAIRA^^NcL^ERfB 

■ 1 7 '^*. ^yT-Lxecution applications are 
included m^suit^ in the concluding pan 
of s. 19 Act Xn of 1877. 5 B 448 

BOMBAY, BROACi! AND KA!RA INCUMBFRED 
. estates ACT XXI OF llsi 

28--.rhe disability continues to 
Ihakors successor also when the estate is 
taken under tlie management. A T T? icon 
Bom 175=27 Bom L E 88=86 I C it 
“~-S. 28 When a Tahikdar’s mortgage 
IS void under B 28 of the Broach a Kain 
Incumbered Estates Act 1881. after his 
deaith, mortgagee cannot recover his money 
under S, ho Contract xict. 41 Bom 546-10 
Bom L E 545=49 I C 1032^ 
'^'BOMBAY BROACH THAKUk’i RELIEF ACT 15 
^ HF 1871. 

— S. 23— Jurisdiction of Civil Courts. 

^ B uV 


I BOMBAY CANTONMENT ACT If! OF 1867* 

— S. 11— Contract by Cantonment 
the committee, suit for damages for lireach of, 
no I maintainable against committee as body 
corporate. j 4 g 286- 

BOMBAY CfTY IMPROVEMENT ACT (IV OF I 8 f 8 ) 
— Apportior ment of compensation 
money can be decided by tribunal of appeal 
constituted under Bom, Improve. Act 1898, 
It can also decide titles among the claimants 
inter se. 36 B 203=14 Bom L E 22=13 1C 

855 

Ss. 31. 41, 42 & 45 — Ss. 41 <?« 45 are 
correlative, both referring to ground <& 
nothing else, which is used as a street. 
•‘Street to be formed” vesting in the trust' 
by s. 41 is intended with the ready street 
vesting in the corporation by s.' 45. So 
when the regular street line is changed he 
the adiaceut owner desired to put forth 
ms building^ on part of old street, held 
that the strip of the old street not formed 
into a new one, is never vested in the trust 
L e. it remained Corporation’s property 
Commissioner’s permission to the adjacent 
owner caused it to be his property under 
s, 301 (3) of the municipal Act 1883.; also 
as payment is provided for, no price is 
payable by him for the projection. When 
there is no^ contrary contract, interest 
on unpaid price runs from new owner’s 
possession in sale or acquisition of land. 

^ 43 Bom. 181=36 M L J 1=21 Bom' L 

E 114=29 C L J 138=17 A L J [=25 M L 
T 103=9 L IV 171 =(1919) M W N 321=23 C 
W N 441=41 I C 404=45 I A 233 (P C) 
BOMBAY CITY LAND REV. ACT til OF 1876) 
—As to the scope and object of Ihe 
Act, SCO 39 B 664 
— Ss. 8 , 12, 39, 40— Eepvosentatiou as 
to the nature of tenure in rent roils kept 
by the collector— Whether binding on 
.secretary of state. 14 Bom. L E" 654= 

16 I C 714 

BOMBAY CITY MUNICIPAL ACT (HI OF 1888) 
^That construction should be adopted 
which facilitates the carrying out of the 
object by the Act. A I E 1928 .Bom. 104= 

30 Bom L E 169=108 I C 488 
^ —Interference by the corporation with 
private rights iieyond the limited powers- 
under the Act should not be allowed. A. 1 
E 1925 Bom 458=27 Bom L E 581=87 I C 771' 

— Ss. 3 (m), 380— “Owner” in both 
the sections means the same thing. 10 ^ 

■ ■ rc,l44-v ■ 


— S. !6 (i)— A servant of a news- 
paper office printing Corporation advertise- 
ment is not on that count disqualified 
from voting A I E 1923 Bom 305=.25 
Bom L E 689=47 B 800=83 I C 8 r >6 
— S. S3— There is no revision from A 
a decision under the se ition, A I E 1923 
’ Bom 421=25 Bom L E 463=73 i C Ui 
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BOMBAY CITY MUNICIPAL ACT 

III OF 1888 (Contd:) 

~~S. 36 (q)— “ Mftjority ’’ means abso- 
lute majority. AIR 1927 Bom 622=29 Bom 
L R 1430=105 I C 759 
37-ReguIationsof28tli March 
1927 are within the powers. At a Corpora- 
tion's meeting to elect a President, the 
retiiing one presided but the candidates got 
equal votes & the vote is valid when the 
Chairman by drawing lots gave a casting- 
vote. AIR 1927 Bom 622=29 Bom L R 
1430=105 I C 759 
(p)— For disqualification of 
the Councillor he must be interested in “the 
matter"^ before the meeting. A Concillor 
IS not disqualified from voting on a question 
ot a loan to the ^ Corporation under oi (p) 
when he has an interest in a lease of land 
within cl. (g). AIR 192a Bom nm=2n Bom 
L R 689=47 B 809.-83 I C 855 

, (1^) — '^'heii a Municipality 

conlemplates to utilize the ground floor 
for shop.s they are proved with the Scheme. 
air 192.5 Bom 5a8=27 Bom L R 1130 

=90 i C 695 

■ , r~®- Court has no right to 

nterfere with Municipality’s discretion as 
building quarters for Municipal servants be- 
of public convenience is 
within Its discretion. AIR 1925 Bom 538 
=27 Bom L E 1130=90 1 C 695 

^ (*^) — ^^hen the par- 
ties are difterent & the terms of the two 
contracts vary sanction given in a “ particu- 

"°a’' another subse- 

quent ooutract. AIR 1930 Bom 414=1 R 

(1930) Bom 603=127 1 C 491 

+ 1 , ('>)—The approval is not to 

the contract but to the ‘ purpose ’ mention 
ed m the SuRseotion. AIR 1930 Bom 414 
^ (1930) Bom 603=127 1 C 491 

“S. So-^ Bhe Standing Committee hie 
powers to dismiss or appoint the servants 
without application of ordinary law as to 
dismiss With some safeguards. As a rule 
allowed to review or 
unless the servant can 
sho-w that there is a violation of the safe 
guards. AIR 19.30 Bom 320=39 Bom 1 

463=1 R (1930) Bom 420;1267 c 32i 

-8s. 90, 91, 92, 296-A cornorMimv 
has power to acquire excess land but it 
must be bonafide & reasonably. 23 Bom 

_S 9]_Ta • ^ ^ ^ 

T r. 7 fo premises acquired under 

-Acquision Act. Bombay Rent 

« Q, O I- K 35=60 I c 571 

ioai>pIi.^ble;i?;a.fsk7“fronfT*- 

IS not needed list be loauir^Tl 


m’. 

[BOMBAY MUNICIFAl ACT 

III OF 1888 (ContcL) 

Bom 214=45 B 725=23 Pom L R 35=50.' 

I C 57t 

— tS. 91— It is not necessary to give 
notice to the tenants t.\5: the sub* tenants 
when the land is acquired undeu* the Land 
Acquisition Act. A. I E 1921 Bom 214=4.5 
B 725=23* Bom LR 35=60 I C 571 : 

Ss. 02 <& 69 — Those provisions winch 
require sanction of the corporation to the 
contracts are compulsorv. A I K 1930 Bom 
414=1 R (1930) Bom 603=127 I C i 
— S. 110 — The debentures of the Bom- 
bay Corporation are not in ttic ordijmrv 
form of a negotiable instriimeiit A in the-- 
absence of evidence of the mai’ket custom 
are not negotiable. A I R P928 Bom 43{; 

=52 B 810=30 Bom L R 1225=112 I C 824 
-Hs. 140, 143 (1) (a) A (2) (d)--.A 
college hostel IS lor ‘charitable, purposes 
under s. 143 (1) (a) therefore is exempted 
from general taxation under s. 140 (e). 
When its part was occupied l>v a Prof 
Ass. Superi. .Held that, that part ^vas liable 
for general taxes uuloss such occupation 
was for supervision, phvsicai W(ili.ieir{<^ 

& education of students which alwolutelr 
necessitated it. A hostelite student’s extra 
fee IS not ‘rent’ within s. 143 (2) (d). 

43 Bom 281=20 Bom L R 839=47 I C 642 

1 X —S. 147— Where there is a contract 
between land-lord and tenant exempting 
the hitter from liability to rates, s 147 
cannot help the landlord, and lie is bound 
to pay all rates and taxes including those 
subsequently levied on an increased, assess- 
ment. AIR 1931 Bom 118=32 Bom L U 
1660=lnd Rul (1931) Bom 220=129 I C 74* 

See also A I R 1931 Bom 122=32 Bom L 
R 16G8=Ind Rul (1931) Bom 223=129 I C 

751. 

—S. 147— When a landlord contracts 
to pay all rates and taxes be is bound to pav 
tlie whole increased assessment A I R 19‘U 
Bom 122=32 Bom L R 1(;68=[ R (19.31) Bom 
22,3=129 I C 751. 
—See AIR 1931 Bom 118=32 Bom 

a iAiy .1 

•—S. 147— When the rateable value 
exceeds the rent at whicdi the premises am 
let, the landlord can recover the tax for 
that excess from the tenant & the landlord 
may contract himself out of s. 147 A T B 
1931 Bom 118=32 Bom L R 1660=1 R (1931 > 
Bom 220=129 I C 748. 

— S. 147— The rent paid was less than 
the rateable value. The tenant is liable to 
the landlord for payment of the tax whidi 
the landlord has paid on the difference 
between the rent payable & the rateable 
value. AIR 1925 Bom 532=27 Bom L R 
1092=89 I C 859 
— S. 147 — When by a contrary agree- 
merit protection is given to the landlord it 
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TOUst 1,0 proved by'a very stnjiJK 
A I 11 Ko,„ 70=24 Bom £ 


BOMBAY MUNICIPAL ACT 

III OF 1888 {VoHld.). 

eTideiiet}. 

I U 479=67 
, I C 410. 

( 2 ) — Costs ot' bath tulm Av 
hivaiones k electric lamps & fans cannot 
] c deducedtrom the rateable value. EloXv 
OUuigs are^ not uimdiitiery. A I E 1922 Boiu 
.j8(i=24 Bom L E 47(!=87 I c 426 
l..„ . T*''*- * 485-The i.otice for on- 

‘ r served on 

lamiij. ATE 1928 Bom 104=30 Bom L E 

_M 0,0 A- . 1^9=108 I C 488. 

o. wij JSo revision lies to the TTicrlt 

Clhief Jud-m of 
Cause Court is fin'll ^ ^ 

desiguata. A I E 1930 Bom -vo 
, «t-8=IE(1930)Br35^n1,'?"j48^ 

"'0 Bom L E 332rl E, ( 1930 ) 

Bom 440=125 I C 872, 

oiSMn&isi 

wUoj 15 l,>l=oO Boiii L n 1442=112 I Q 

S a ,XTISt.5 r.°'P 

l.lgd w,,|, bj, M i I E 192”"C'5S 
/i'of Bom L E 1439=112 I C 849. 
promises” has ?ny 

«a 


3ii 


010 t I" ® 1422=112 I C 773. 
i^mre thLI ' 2 ‘(fpfrsons'^"are 

labonrer.s or woi-kmen +>,^ \ 
the residential Imilfe^of 
owner A I E 1928 Bom 532-30 Cr ®r 
11 A I Or R 500=30 Bom £ R ?l22=n2 1 

“directly om- or*'dmertll~Sd 
p.ean ve'rticall.ylbove bS bnf 

vater closet is vertical] where m j 
-my residential <iuarter^^piw°ded®* a &' ^ 
room lutervoncos. 11 Bom L E 1167=*^' I 

— S 257 / 1 ^ A • ■ ® i 

.I.H tofi ‘i’irAcr'rST ■ 

asking ihe landlord to keen thn " ^ 
*4osed in working order l>v C 
oient vvater in tke cistern ^ a*T"£ '*"®' 
Bom 337=26 Bom L E 178=25 Cr B J gpg! 

— Ss. 289, 293— Effect 

.i^-perty in Corporation^^ 

44^^ -k f Bo® LB 104=23 1 C H 


BOMBAY MUNICIPAL ACT 

III OF 1888 (C’m t /.) 
(affirmed oi, appeal, see 41 B 291 (P C) 

, — Ss._ 296. 297 and 301— The (.'ornmis-- 

; 8‘OHer delmed a Hue one .side of a public 
street under S. 297 and 299 and * took 

CTaXr P.- appclla t’s 

Sd Tl,e”.*r-n the- 

.V ’ s coiitetiuu w;is thnt 

the proceedings were ultra vires and the- 
com^nsation should be paid under fht 

■ hPnP Beld that he acted 

; bona fide under gs. 297 and 299 and com- 
I peusation was to be under S. ,301. Even 
it it be shown that creation of a regular 
’ »‘e was not part of his object, thoulrh aa 

X**® '‘‘Plionant under- the 
, Act cauuot go into his motiA-es or hte. 

■ v?ew”4ith"",S 

view with which tho regular lino was 
mailed out. ^ Bom 402=23 0 W X 110= 

W 048=24 M L T 297=48 I 0 03=45 

I A 125 (P. C.P 
_ -7S._ 297— Under g. 297 Munieipar 

Commissioner can determine a line on 

sHtntfl *l®r street and also sub- 

stitute a fresh one thou<^h widouint'’ fbV^ 

preamble or recifal’ 
pt heading ambiguity caruiot be created or 
imagined. 6b Bom 41.15= IH Bom L K 

12 I C 906 

; ~S. 296 (b) — Municipality^ can ac- 
outside the street and also out 
U street provided 

AIR 1924 P C a=oo A 
W 1=(19*24) W ]Sr 77=S9 M' 

_ — - — .u... li J 169=28 C IV X 37'5-9,t 
Bom L R 193=51 I A 14-5 L E P r' ;« 

48 B 185=2 P L E to8=g9 C L ,T 2ot 

79 I C 948 

i acquire 

; roads so as tr. to construct: 

roaas xso as to be recouped for the pv- 

I peiises, but the decision should be reason 

i able and bona fide._ A I E 1921 Bomllo: 

23 Bom L li 361=63 I C 581 

‘ 297,^300, 301 — Street formation 

^ orSea**7o *‘^et“% adjoining Laud 

oraerea to set forward his buildin<» 

ownership of such parts, see 36 M L J 
4=43 Bom 181 (P. C.) 

J, . — A third party cannot armte 

for issue of a mandamus in the case of a 
building for which the CommEslonw’s 
sanction, with a condition that the building 
provision of the- 

173=33 Bom L E 31=lnd Bui (imi) Bom 

111 f /* tfio« 

by B, ,349-4"«-.Wf-:-i 


-t39 I 

prescribed' 
covers an 
L E 158= 

61 I C 143 
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BOMBAY MUNICIPAL ACT 

HI OF 1888 (ConchL) 

. — S, B71)-A — When the laiidlord causes 
•over crowding hy letting his rooms to 
individual toiumt's notice to abate under 
A must be, given to the owner only. 
•Btl Horn. 81= IB Bom. L K <>40=12 Or. L J 

459=n I C 995. 

— 8s. HBO & 3 (lu) — Owner iu 8. 380 
means tlic same thing as detined iu 8. 3 (m). 
AIR 1928 Bom. 13<>=30 Bom. -L R B39=fu 
A I Or E 17()=29 Or L J 520=109 I C 344. 

*-S. 394— A jointly owned a place 
"Which was partlj^ let out. without, muni- 
cipal license under 8. 394 the tenants kept 
bullocks, some in huts and others in open. 
Ho had knowledge about keeping of ilie 
Imllocks and allowed it. .Held that he was 
guilty under 8. 394 whether bullocks were 
on leased land or unleased open ground. 
U Bom. L R 885 Note=13 Cr.^ L J 

785=17 I C 539. 

--'8s. 402, 403 471— A structure had 
shopTs abutting a street, there w^as no inter- 
eonununication between them and looked 
like stails.^ They wmre let to tenants. The 
structure is not a private market. A T R 
1928 Bom. 413=30 Bom. L R 1128=52 B 780 
=12 A T Or R 30=30 Cr L J 138=113 I C 505. 

— S. 412 A (b)— Ghee is not included 
in oilier milk pimducts. AIR 1929 Bom. 
274=53 B 027=51 Bom L R 581=31 Cr L J 
t03={1929} Cr Cas 41=1 R (1930) Bom. 20 

=120 I C 356. 

■ — 8s, 418 & 401 (o) — The Commissioner 
• should recognise the current measures 

iu the city under 8, 418 and his method 
for ensuring of faithful use of such mea- 
sures is given in it. Under 8, 461 (10) 
Corporation is only empowered to make 
bye-laws for prevention of fraud by false 
or detective measures. Held that corpora 
tion neither under 8. 418 nor under 8. 461 
•<o) can say that Jio unverified measure 
should be used in the private markets and 
the 4th bye-law of 3rd Cha. made by the 
c,orporatiou is ultra vires of S. 461. Pro- 
hibition of use of honest- nieassures in a 
private market is not justified under 8. 418 
'^>r B. 461 (o) on the plea that it would be 
easier to ensure the measures actually used 
uire not false or defective. 41 Bom. 580=18 
Cr L J 701=19 Bom. L R 358=40 I C 701. 

BOMBAY CITY MUNNICIPALITIES ACT XVHl 

OF 1925. 

—S. 46-— A house was occupied bv 17 
lenants and each tenement had a separate 
t«n?p“F «f”!”exion with the drain and on- 
v^tP, for shlkge 

•JwhJiiwf +■ *®“®™®“* a iiouse and 

Bom. 6»-31 Boin. L E 1249=54 B 14=1 E 

■ ' ■ (1930) Bom. 271=124 J c 2J9. 


ii&- 

iiif 

BOMBAY CITY MU.NIClPALTifiS ACTS 
XVIII OP 1925 

8s. 81 (2), r>H (b)and 40“-I\hnii<n}>uliify 
revising asse.Hsmtmi nosljuiding t'onmiitliH- 
formed-- its pow'crs dologiitt^d Id tht; 
.President — nlijociinn Isjard )>y Pr«‘Sfdoni ■ 
procetidirms illegal. A B R 1932 !» 210- 

35 B L B Un. 

— S. — Cbi an order under 8. i d> 
rcvi^^o^t;d order wtue jnadtg nna*e is trs 
further revision. A i R Bom :i70=.'f? 

Bom B U 1084=29 .L J ifJ81=H2 

I C 585, 

8. 122» — When tlto Act ju'cscribes 

direct method, in diroei, eaprieioUN 

method oau not be eoitsi«lerod aKcontcmf»lale<( 
by fhe Le‘gi.<lalurc. A T R 193o jbuu 3fhe 
32 Bom In R 7f>8=l R { li<3<< ) Ibun 501 - 

127 t C ISI 

•--iSs. 123 ( 7 ) & 118 ( 4 ). A jM.-rs^e, 
does not coritinue the coutraveniioFi who.; 
he fails to demolish a buildimg ba- widf'it 
he was convicted under 8 12,‘5 { 7 t or s. 
118. A I R 1930 Bom :J40=32 .Ih.m L H 
768=1. R (1930) Bum 50lrJ27 I C IHI 

— 8. 123 — liOAionstmct-lng a wall ;-i 
included in the eonstruciion of a btuldir-v. 
A I R 1928 Bom 389=30 Bom L R 108g- 
^ 29 Cr L J 1060^112 I C 5f>i 

— 8. 137 — A liotice signed by tb’- 
Chief Officer Is legal whc?i ibere is r^Rirri!;..- 
to Sianding Comniitiee's resolution Iha' 
the chief fifficcr signed it on ih<- eoumn 
tteeV behalf. A 1 R 1930 Boin 352=:’.:^ 
Bom L R 757=1 R ( 1930 ) Bom 

1C P/.l 

— 8. 200- In case of continuing otfen< «' 
limitation to prosecute begins to run froi-*. 
the first committal of the 'ofi once. A f ir, 
19;:0 Bom 340=32 Ikmi L R 768=1 R 

Bom 501=127 i C >81 

—8. 206“-'i’!iough procedure of 8, Ho 
is not followed under 8. 206 an assesses' 
can file a suit. A I R 1930 Bojfi 
B om L R 1249=54 B 14=1 E ( 1930 ) Bum 
271=124 I C 2.1*1 

BOMBAY CIVIL CIRCULARS. 

— Ch. II cl. 91 ( 16 j - Kxecutiofi 
ceeding transferred to ('oUector-Apidifai i<m 
for leave to bid at auction to be made 
Collector and not to Courts set off wlmther 
can be allow’ed. Bee 29 Bom L R 

BOMBAY CIVIL COURTS ACT (XIV €F f869) 

—See C P Code 8. ,37, 16 Bom I R 52? 

— Ss. 8, 26— A suit for declaration 
injunction valued at Rs. ,540 was filed 
1 st cl. Sub- Judge. Before judgment, ihu 
pui'shis mentioned that by conscfit of Bu- 
parties the property is * valuealed at R-s 
10500. The decision was appealed ngainsn 
held that (1) the suit was governed bv 
7 (lY) (C) «!v (d) of the Court Fees x\ct 
as the same computation was for iurisdu-. 
tion appeal lay to the Dt. Court A- ,jot (u 
High Court (2) that according to the 
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BOMBAY CIVIL COURTS ACT 

(XIV OF 1869 (CotitJ.) 
statutory jiietliod it, was valued under Its 
cotisuut_ o_t the parties cannot iu- 
< lease it tor junsdictiou purposes. IS ]Jom 
L R 158=10 I C 746 
— -K 111 Suit under Divorce Act is not 
an application and hciico transfer bv Dist 

ijoin Boiii L li 75:1=26 I c 599 

i» 41 Assti-JiKlged ec'ided u suit 

AV: tbe appeal was referred by .Di:-Judr»-o 
to iuioilier Assstt.>.-3udge empflwored to try 

iV, Bold that 

conid bear the apjieai lieeaiise 
uinpowcrcd under 8. 17 , 19 Roiu Ti R- 852 

=42 I C 825 

—8. 19— Boferenco to Asst Judiw 

Sp“o i^c*;-^PPeal to Dist Court 

-hccond appeal to High Ooiirt. See 38 

coil j . Bom 337 

— h. H— Accounts— Suit for-,Tm>isdic- 

of relief" 

. withm pecunnirv limit of 
■ ourt s lunsdictum-Deeree to - Is- passed 
Tor amount exceeding such jnrisdictiol^^- 
.lurisdiction not ousted bv reason of. 

56 B 23 

f £. T’“®' , ’ Respective iurisdictions 
<it hrst and second cla.sg aub-Judge.s. ,4c 

36 A1 L J 432 (P C) 
IM-I "" f ,~4 ter declaring inva- 

*'oro^nff ca" lie be- 

eventhough pro- 
be _ worth more than Rs. 
Vr^t^' IS liot recognised by 

- lalioinedaii law. In coiivension from 

iliuduism to .It presumption is that Hindu 

discarded. He 
10 alleges retention has to prove it. 13 

Bom L R 251 

i~^- Revocation of— 

Appheatmu for, oil ground of will being 
forged— V alue of subject-matter of— Value 
or whole estate covered by the probate 
«nd not the value of the applicant's interest 
in the property. 34 BLR I677=A L R 
,, 1933 B 120 

--8. 115— A— First class sub-Judge is 
competent to entertain the cases arisin- 
throughout the-distriot. AIR 1997 ^“1= 

d.',0=5i B 809=99 Bom L R 947=100 C 78S 
-S. 25 In a declaratory suRi i which 
no consequential relief is asked, s. 8 of the 
hnits A iiluatioii Act would liave no applici 
fiouasthe Court-fee.s are not paid ad 
valorem It IS the real value of the pror 
erty and not the notional value that would 
determine the valuation for jurisdiction 

tr. 

douhtltf ^ ‘l*«‘‘4'uished Jid 

doubted. 33 Bom L R 1437 

T . (2>— Amount or value of 

-the subject matter in appeal-revocation of 


A42'. 


BOMBAY CIVIL COURTS ACT 

XIV OF 1869 <i!7nimi?.i 

probate under ihe Succession Act-intercht 
ot the applicant below Rs. 5,(J00—app«iI~ 

1933 B 120=,j 4 BLR lbi/=A I R 1933 B 77 

IP, nir^i A— Though some or -ill of 

tiiie ut Judge s powers uuder s. A are- 
eseromed by a ,Sub-.Judgc. he conlinerH 
to lie so. A I R 1930 Sind 91=1 R nPiJOl 
Sind -:t5=(2l I C 17i. 
— S. 32— As the Scoretarv of State- 
IS a necessary & proper pirrty, a Hub- 
Judge is comjietent to trv a .suit for in- 
junctioti concerning a Municipal eioction.. 
A 1 R 1924 Bom. 05=25 Bom L R 992=43 
B 43=77 I C 241 
—S. 32— Under s. 32 only a Dt. 
Court can entertain a suit against the 
Colleolor as a Court of Wards. 37 Boni 
313=14 Bom L R 1207=17 I C 972. 
BOMBAY CIVIL COURT REGULATION 

O — Se^ caws under Rogulation--(3) 
Bombay Regulations— Reg, IV of 1827 

BOMBAY COOPERATIVE SOCIETY ACT VII OF 

1925- 

■— S. 54— A Co-operative Credit So i- 
ety got an award against the debtor 
cliose to ootaiii the sum thrmigh a Collec- 
tor as land revonno. He was' ordered io 
be detained m a civil prison but applied 
for insolvency. The Insolvency Court 
cannot refuse aii Intorm protection order 
to him. A I E 1930 Sind 2(53=1 R (1930)- 
Sind 287=125 I C 751 
BOMBAY COTTO.N CONTRACTS ACT XIV OF 1922* 
^Statutory by law under — form of 
contract-literal compliance not ossenlial— 
sulfacienl compliance if terms and condi- 
tions prescribed in form contained in the 
contract. ALB 1934 P C 47=57 C L J 
^ ^ 350=64 M L J' 

622=30 B L E 303=141 I C 828=A I R 1933; 

i • .X P C 55 

rp7'^T’’r®‘4 cotton— Act inapplicable, 
to. Ihe Act refers only to cotton grown 
m this country. 34 B L R 1378= A I R. 

1932 B 631=AL R 1932 B 1204 
—Contract for sale or purchase in 
Bombay of cotton in New York or Liver 
pool— Not affected by or by the bv-laws 
made thereunder. 34 B L E 1378=A I E 
1932 B 631 =A L R 1932 B 1204 
» ~*^ontract for sale or purchase in 
Bombay of cotton in New York or .Liver- 
subject to the rules of the New 
York Cotten Exchange or the rules of 
the Liverimol Cotton Association Limited 
isuit in Bombay for determinations of 
between _ parties to- — Maintain- 
^ihty of— Arbitration and award under 
New York or Liverpool rules not a uondi 
tion precedent to. '34 B L R 1378= A I B, 
1932 B 631=A 1 R 1932 B 1204 
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BOMBAY COTTON CONTRACTS 

ACT XIV OF 1922 {ComM.) 

— Bs. 2, B, 4, 7— Section 4 of this 
Act subjects all transactions in cotton in 
ITombay to the i>rovisions of the Articles 
‘of the East Indian Cotton Association. 
Article 9G provides for reference to arbi- 
■'tratioii in cases of ditfereiice between the 
members or between one or more mem- 
bers and others who are not meml)ers. 
>Snch arbitrators have jurisdiction to enter 
into the reference in respect ^ of ready 
transactions -whether the submission was 
in writing or not. 2 I I K 19B1 Bom 81 
rind Ilul (19B1) Bom 97=B2 Bom L B 1451 

=128 I C 881 

~~Ss. B & 4, Bye-laws B8 & 81— Art 
OG E. 1. Association makes^ arbitration 
condition precedent to the suit but mem- 
bers are only bound by the article and it 
is not so made by bye-law 38. Articles 
are not given the force of law by Act 
■declaring the Articles of Association us 
lawful. Contracts between the Constituents 
■& the agents must be in writing & as per 
iwescribed forms. A I B 1931 Bom 41 
=32 Bom L R 1310=1 B (1931) Bom 70=128 

I c m 

—B 3 (1)— Disputes between parties in 
relation to a contract the very factum or 
existence of which is denied are not^ dis- 
]mtes which the arbitrators have jurisdic- 
iion to decide. ^ In other words, the arbi- 
trators have no jurisdiction to decide whe- 
ther in fact the contracts were or -were 
not entered into. 34 B L B 097 (700-1) 
=138 I C 33T=A 1 B 1932 B 341=1 R 1932 

B 372 

-B. 3 (l)-B,Y-hiws 38-A and 82— 
Dispute in i^elatiou to a cont- act — 
Dispute as to factum or existence of a 
contract if a—* Contra<jt repudiated by one 
party and acceptance not proved— Juris- 
diction of arbitrators to decide dispute in 
case of— S. 4 of Arbitration Act of 1899— 
Effect. See 34 B L R 697 

— B. 4— association recognised as sta- 
tutory body-constitution and machinery 
; ast out in articles of association declared 
lawful-provision for arbitration in Art. 9G 
not condition precedent to suit on con- 
tract. A L R 1933 P C 47 

— S. 5 and By-law 38-A — An award 
proceeding on a contract not in the sanc- 
tioned from is illegal and void. A I B 
1931 Bom 343=33 Bom L B 759=55 B 503 
=Ind Rul (1931) Bom 513=134 I C 705 

— Byc-laws 80, 81 — Hedge contracts 
between member and non-member of the 
Cotton Association are governed by Bx^e- 
iaxr SI not 80. A I B 1931 Bom 424=lnd 
Rui (1931) Bom 443=33 Bom L B 804=133 

I C 859 

BOMBAY COTTON DUTIES ACT If OF 1896 
r. , B, IG It is wilful obstruction if 


134 

■‘344 


II OF 1896 iVrm'hL) 

no free accesH i.s idven io the godowr*. A 
J B. 1924 Bom 492=2G Bom L li 721=25 Cr. 

fi .J 1281=82 I C 353 
— B. 17 (1) Xo oilier Bectinu (piaUfies 
the necessity of a eerfilicate under Uh* 
seciiom i It (1930) Bind 127=123 I C 703 (U 
Bombay Cotton T’rade Assfu.'iatiou iC 71 
— Bale- 'Ymidor’s duty to tender 
at tlic time speciiicd- -Delivery of i-aihxtiy 
receipt whetlier sullhuent Bee Contra<u, 
Act. B, 47, 18 Bom 1. R 90 

BOMBAY COURT OF WARDS ACT (T OF 1905} 

. — Decree by Bub-judge — Addition 
Court of Wards after derTee-Exetmthui 
proceedings— durisdict ion of Bub-dudge n. 
entertain. 16 Bom L R 527. 

— KoirosjHudlve nf>ei*iU.ioii. Bt?e 38 
J3oiu 191=10 Bom L B 20=37 I C 186 
— B. 4 when the siiuction is quf '^iioned 
the Becretarv of Btaie is a necessary part s' 

A I K 1028 “Bind 79, =22 S E II 0:1=105 I 'C 

729 

— Bs. 4 ic 7-Pei’missio!i under B, 7 is 
required before su-ncihui under S. 4 
granted. A I B 1928 Bijjd 70=22 B L U 

03=103 I C 729 
— Bs. 4, 5 — When the <\>nrt of Ward » 
has junsdiciit.)n, a Civil Court .eiimiet 
appoint a manager of lunatic's proper! v. 

In such cases the Civil Court <ieiises 
function after a j^erson is dechared lunatic. 
Court of Wards should .approach to ap]4y 
for superintending Oii appointing managv'r 
only where it has no jurisdiction <0* 
perliapj; doe.s not want to exercise it tlan, 
a Civil Court can appoint. 0 B 'll 05 

=16 I C 678 

— S. 12— Applicability to pending suit 
see 38 Boin 19 i 

— Bs. 13 (2) & 4 Notification lUider 
13 gives rise to a cause of action. A 1 R 
1928 Sind 76=22 S L B G3=f05 I C 72^ 
— S. 14. Notices are* sutHcientlv 
published if printed in Covt. Gazette 
ill the local newspapers in Gujerati. Some 
further publication of notices under B. 14 
than mere that in the Gazette is desirabk*. 
44 Bora. 493=22 Bom. L B 223=55 I C 939 
— S. 16— Though Goiieotor's offer 
under B. 16 is improvable in cluimanCs 
suit, who rejected it, yet under the ] proviso 
it can be used as an acknowledgment, start.- 
iug a new limitation period under 8. 19 of 
that Act. 58 I C 319 

— S. 22. A guardian of pei s m cannot bo 
appointed by the^ court of W^ards unless 
superintendence is assumed by it A I Tt 
1924 Bom 157=25 Bom L B *1232=77 | c 

mi 

— Ss, 23 & 27. If for the benefit of 
the minor, a. dispute can be referred to 


&ESAIS ALL INDIA CONSOllDATfiD' CIVU' BICifiST 49II-IW4.' 


■411 

m 

■ B1MEAV MUNICIPAL ACT 

HI OF tm (Coukl) 
by a OoMvi of Wards. A I U 
no-m I C 
!<^4 


3*1%. 

:m 


am Hiiui mhr; 


■— S. :\L T1,U) Scf', is iiiapj>I]'ca.bJe i.. 
a Sint iigjunHi flie Btriubayi Court of Ward 


CfHc'or. A i; K \m Suid 7f;=22''s L irij 

=105 I C 729 

— S. :M. The time is cxiended to pltr’: 
lavonr by t-wo iiuuiths wheti at ilie time 
of: fhe cause of acfioii the defts were 
■frovernniei.it wai-ds but before heariiurthev 
r.i>ase<l to bo so. A .fH'1924- Bom B(>4=2?> 
Bom. L 11 El) I=8( I C 750 
— Ss. :>l S:: ;>2. )) (c)-8s. 9] <.\j ;\2 are 

inapplicable when a Tainq<lar, whose 
estate is maimjfed fiy Tuiu. Sett. Omeei\ 
sued by liis creditor even thouLdi bv 
notiticution under 8. E (c). ho is' made 
a court of wards. 22 Bom.'L 11 (Uli=58 I C 

205 

e under 

h. ij 1; O as a trustee for recovering 
trust nioney.^ Ist^deft, -was minor under 
the C. ot n s. JN'o notice was i^iven to 
-uardian Held that (1) 8. m 'did not 
pppiy as the suit related oniv to a religious 
JiisUtutimu (2) omission to name. C of Ws 
as ^‘iiariban wiis not bad under S. 32 & it 
was a mere irrei^ulari ty, -jO Bom. 541= 
■18 Bora, L B 563=37 l' C 186 
BOMBAY DEK'IIA.N' AGRICULTURISTS RELIEF 
ACT (XVII OF 1879) 

1. 1- V./y*'-''" Dekhan Atfriculturists 

Koliet Act, Ed,. 

BOMBAY DISTRICT MU.NICIPAL ACT 

A.MENDMENT ( II OF I88i ) 

, :.1 (lil—'fljere: -n-as no compliance 

vith Kule (4 01 the Almiedabad Munici- 
pal ly which 1.S not ultravires. Only assess 
jnent at hxod rate for previou.s year.s can 
he levied. A I R 1921 Bom. 23^45 Bom. 

hi 1=2;’. Bom L R 48=60 1 C 578 
BOMBAY DISTRICT MUNICIPALITIES ACT 

(HI OF 1901) 
j^runieipality— Plaint in— 
Sraiung of by de facto chairman of 
iVlauagiiig Compiittee authorised to sion 
l).amt— Suspension of Managing Committee 
by Oollector at time-Signing of plaint bv 
de facto chairnian valid even in case of— 
in any event it is only an irregularity 
within meaning of S. 99, C. P C Ofi B 
448=34 B L R 1216=140 I C 213=1 R19I 
B oG7=A I R 19,32 B 502=A L R 1937 

B 1153 

—Corporation— powers of, A L R 
1933 B 245=57 B 278=35 B L R 163=A I R 

1933 B 132 

-Municipality— Acquisition of land— 

A 'Ompensation— Arbitration— Decision of 
District Court— Appeal— Construction of 


COURT , OF WARDS ACT 

(I OF 1905 ) ( C,wl>i) 
Statutes, 13 Bom L R 958=36 B 47=12 

I C 540 

• , — Ji’aiiiagc water Ihrongli defect 

m the channel passed into iilfl’s lield and 
caused damage. Municipality is liable for 
It. Exemidion from liability liecau.se of 
uon-feasaucu extondB only }o ueylcct of 
highways and not to drainage works which 
must be repaired so as not lo l,<* a 
nuisance. 38 liom 113=15 Bom L K = 

, ; 21 I C 84f 
—Discussing political subjects which 
»nay be necessary sometimes is not ultra 
vires. A I R 1930 .Sind 287=1 R' (1930) 
Siiicl 306=127 I C 690 
1^^'® i^nrat Munieipalitv oaimot 
under its bye-law 6, Clia. 11, cut-off one’s 
water-supply who pays ivalor ehargiis, the 
remaining unpaid. A I .11. 
192< Bom 640=29 Born L R 1465=106 

1C 147 


—A second meeting 
illegal when held to avoid 
I R 1926 Bom 570=28 Bom 


i.s not at all 
a deacllook. A 
L R 1184=98 
I C 45-4 

,, . .-Defore acquiring the laud the 

Manicipahty must show that It is reipiire.i 
tor public purpo,ses. ll; lias no power to 
acquire it by agreement with the owner 
A 1 11 1920 Bom 347=28 Bom L R 5.35=’ 

95 I C 262 

Electricity Act IX 'of 1910, S. 14, 
the licensor should bear the costs of re- 
moval when he asks the licensee to re- 
move poles and line for his convenience 
A I R 1926 Sind 11.5=95 I C 226 


is till 
the 


—The sum mentioned in 3rd Column 
1 limit value for the calculation of 
rate. A I R 1923 Bom 413=74 

1 C 205 

,, of the Ahtnedabad 

jUuuicipahty IS net ultra vires, so when if 
la not complied with assessment at rate 
lixod for previous year may bclevied Y 
I R 1921 Bom 236=45 B 611=23 Bom L *R 

48=60 J O 578 

—S. 3 (12)— “Such places” in e.vcep- 
tion refers to “every vacant space” at 
beg-iiiiiing of paragraph and is not connected 
with previous paragraph. Vacant space 
being 111 fact road or footway as.sessible to 
public is street. AIR 1930 S 30=i t? 

1930 S. 65=122 I C 385 
See also AIR 1924 B 110=26 POm 
, . L B. maijs-i I 

irolhefi used for 

carryij||2r for fill- 

ifi| S mnk wm Tehieles under S. 3 (17) aud 
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BOMBAY DISTRICT MUNICIPALITIES ACT 

Ilf OF 1901 {Coyitck) 
liable fVvr wlieel.-iax utidoi*. 8, oil (b) (ii). 


m - 


497 I uUtnvt^d the «»f 

—8. to (2)— A 8ul)-Jiuh^^e Is rjot 
cooipctcut to try au iojuiict-um suit a^ij-airiHt 
tlio nomir ^ ' ■ ' ' ‘ "" ' 

Municipal 

is a uecessjiry ]>aft.y io such a suit. A 1 II 
-Bom B 4;)=‘2r» Boiu Ij U 992 


iff OF 190! 

‘Ss, ijO i2j iV. iM*»- p W 1 'ouiiuiMAiO 


17 Bom JU E (;:5=27 I C 

(2)-~A Bub-Jiuh^e is not ! ritboy 

‘ * *' ■■ ‘ - • ^vise projMTr {uiOio S, in" th(* C|fvn<;r;{.j p»oiiy 

A I U 1922 
m h B i7H=69 

-'.■■'T'Cyir 

8. oH -This Soi-rion is app'irutA^ 

77 1 C 24f i when tlu-ro is nn irreirnlanty with rouarA 
•8. :14 pB—A waltT rate uu.lei* S. 21 I ‘'1 ^-hairmati as sijch 


— i-v IS ran i . i A. . *• y 

oompct-cut to try an injuiictiou suit ui^-ainst ■ p^’oper utn]m S- ih<- 
tbo iiominatod mmubors not to ahfccnd ijic ; 

Municipal moetin<,^s arul the Uovernrncnit ' B fh»:Jr21 Bm 

'It! « ' Tld «•« , I.'/. ', ..■: ll i Tl ■•t’li 


W:it< 

(1) fb) the ScCftioii i 
.192:5 8ifHl i = b; 
“S, 42-T'he 8ecy. 
.sued the couneiilors lo 
Secy A jH^oonni clerk 
I’lie defence |tlea w;, 
applie}ibl(r as sueli Ci 


niad<.‘ then'.. Per 
of “ misapplication ” 
popmlar sense A no 
0!*i<‘al sor»se is meant 


(1) (b)is not under S. 14, a tax. A I E 
192,-5 Sind \~U\ S L E 98=87 i C 258 ( 

— S. 15 F-A i)orson was elected a s 
uiumbet- of the I)L Aruniei. lait was ihen | 
licld disqualilkd. After ihe ctasincf <>r such ^ 
disciiiaHlication he was elected ‘ on tiio ' 

School B(»{U*d. ].iu( the Ohairmait of the ‘ 

-Board held him disqualified. His municipal 
disqimljficalion does liot necessarily im}>lv i 
one for the .Di .Bojird Ordinary* suit A ' 

the right remedy & thc^ chairman cannot * inisappjj(*a! ion under 
oeeide the (juestion r»f dlsqualificatiori. A 1 42 tvas juu resirifriaa] 

it 19;5b Bom 578=82 ]4om L E 614=1 E ! tipplications S. 42 
(.1980) Bom 819=124 I C 815 

— S. IG—Since the ameudmeut of the 
Bombay Bistnct Municipalities Act bv 
Bombay Act III of 1915 it could not he 
siud of Municipal Councillors that ihev 
were public servanis who were not remov- 
able without the sanction of the Governor 
in Council. By S 1(>, as amended they 

were removable by the Commissioner arid , 

delegated po'wers wTu*e no longer needed - Eiiles under S 
by the Commissioner. A I E 1932 S 177- i 
o . . I9J2CrC792 

1 X- V^mmissioiier” which is to ' 

he found 111 S. IG is defined in S 8 as 
meaning in Sind the Commissioner iii i 
hmd A I li 1932 S 177 (179)=19J2 Cr C 792 j 
!Ko The delegation of powers by ! 

Y oBfifiS^wn n ^’y ’‘’irtue of Act ^ 

1 of 1868 would not have the effect of 

repealing or annulling the statutorv 
f contained in S. 16 Bombay Aec Itl 
of 1^1; It would merely provide for the 
, vicanons-exerdse of the powers of the 

.the Commissioner 
by vutue of the delegation. A I E 193^-^ S 

-S 99 r 177 (179)el9J2 Cr b 792 

®',.^‘^~y®i-r“Ption-Payiua— Voter’s 
Carnage hire, if amounts to See 12 8 L 

Q oo TT* .. T8=49 I C 394 

cannot re 


•f IMl'l 

untk 

■r 

S. 71 

n:Lpplii* 

ul>h‘. 

A 

L n 

s . 1 . n 

98=87 

I 

C 258 

! f Slut 

r lifr 

kir 

S. 12 

OiOllCN' 

oiubf ; 

r.y.l 

i--d by 


iHUnkii 

Kllil V. 

that 

•S ‘ 

12 

is i{i 

iJ'CZZlu 

luriil 

\V1 

!.S ?if)k 

U'i Si'L’. 

hold 

!h 

HI S. 

tHMi 

firiiloi 

:''s 

i!jjs 


wliOi' 

U‘I 

‘ luw 

lor 4. 

Fr<uu 

on 

•riinxi 

i iset-ms- 

. that 

a 

b}a>ad 


*0 an creler of the Bt-Judge wher -S 

I E ,9.,, 

' I C 9Sf 


rsiiri'ow or etymoi- 
"di lioni llj(ir17 rjoTIt 
B R 1115=31 1 C 42* 
_ — Ss. 12. .54 & oN-.VIaintitiiung it .schoi.l 

is not a misapplication _ of funds witliiii 
S. 42 the (Tovermnoni inspoction of pri- 
mary schools was not .-inowL'd utitler flio 
S. 58 r. n. A I I! 1925 Ik-m 
:278=27 Bwi, L R 371=88 I C 13 
— !8. 4-4— Mi,sappli(.;ition of Munirh.- 
ality s uKmey within n c-atiing of Suit !,>v 
Muuxcipallty tor l^liiiiaging CoiiintittC'e 
members of Muiiieipality Du'si bins ordt red 
a'l'l paid for by Muuicipidity Kegligonce 
of alaiiiigtng Oemmittif jnember.s In giving 
completion eeitifioatos in ro.spect of' Suit, 
by Municipality agait.st Managing Commi- 
ttee members for recovery of money paid 
under eontract-Suit not in resimct of 
nasappheatton of Municipalitv’s monev 
within meaning of S. 42. 56 ij 448 (452 
B L R 1216=A I R 1932 B rB= 
I R 1932 B 667=140 I C 213=A L R 1932 
^ B Ii53 

— S. 42— Municipality— Suit by, to 
recover money, not as if it were the pro- 
perty of the Government but as if it won* 
the property of the Miinioipalitv— Need not 
te based upon S. 42. 56 B 448 (454)=34 B L 
R 1216=140 I C 213=1 R 1932 B 567=A I 
B 1932 B 662=A L R 1932 B 1153 

"“.a councillor a 
habmty to be sued for misapplication, or 
for facUitatmg by the neglect of his duty 
the misapplication of moneys 
of the Municipality, and ho is to be sued 
as If such moneys had been the property 
of Government. If the moneys had beeii 
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BOMBAY DISTRICT MtJMCli'ALITIES ACT 

HI OF 1901 ((hnl,L) 
Wic |iru|)<!rt.v Ilf Ui)vi,ii-imiout nobmly but 
Hruyernmeut Arould lutvc sued in rcsunci 
tlKuu niid UierelATi-i*, ff llic 3 sail, had been 
brouglit uadcr S. 42 it, eould only hw. 

by no\ernmeTit. But the 
Muiueipa,lity can itseU* sue for uusanpUca- 
Its moiK-ys. The rc.-i.sou for provii’- 
uiS 11 , S- 4l, that iiionoys may he rta-orcred 
*’''3!* ill thimirh . (ho jiropertv 

ot (Tovcnimoiit was to .i-ive Goviirnmeiit 
the power to take aetioii in cases in whiih 
tlie Alnmoipahty ncolccis to ,1o so who 
WMogfuliy misapplies such property. ,^(5 H 

^ K eiOrUO 
^ y l. R 1932 B 1153 

4u--.Auieiiduien1; of by J^oudnv 
Aiw of lOap Aluuioipal Councillor a 

IHibiK; serviint witiiir? utoauing of 8. 21 of 
lenai Code jTidor to, A I R 1982 S. 177r 

I9J2 Cr C 792 
--S. 4(5-fJiKler r. H (!,.) of the Ahmod- 
abiul Municipal rules .M,ll bnihlings ivitliin ^ 
- mubit ot water pipe A stiiml pipe become ■ 
i R 593(1 Bom I4o= ' 

«4 h S0=.',l B,,m L K i224=T R(1980) Biuu 

Q in 1 L> T . ^■'^^=^22 \ C 430 
b of tne Ahuiedaliad 
Municipahty, the expression “ sludi acc»‘iie 
due on 1. st April ” duos not mc-an thni, 
dm watortax AJiouse I'd property tax in 
I. ^ are not leviable excc-nt on 1 st Auril 

.1\, ^2^4=:I h (l.OiJJ) j-irnri liJ^^*=l22 I C 430 ' 

. —S. 4(1 (a>- A servant dismissed by 
Bm Karachi . Alunmipahty according lo 
rules cV bye-laws. But, jf the di.sniissa! is 
against t.hf rules A wanton, a civil suit 
aii.uihl lie .\r the Buw as to master A 

som-ant applies. A 1 R l;rxi .Sim! (iflc'iu 
4t;-.The Ahmedabad AlmifciS 

"■ ~C '.jR R R ’3=60 I c 578. 

— h, 4b--A Municipality can make 
.lyciaws pi'escmniig conditions under which 

?a\\ tenainal t:ix 

A. .] 11 IOlI teiml 175=17 L R 58=80 f C 

W 1 of 81-12-1920 ^!ff 

ultra vire.s. a\ 

r R 1J24 tSind 1 40=1 8 S L R 14 1=78 I C 

, 4J2. 

. 1 a.side collector’s 

-rder--Lmutiiti..n,-(i) Wild .J. c. (Bilaram 

d, coEitra)-Luuitation under s. 50 A (2) run«? 
from date of order, if due notice of eaquirv 
was pnven -not from date of pwmulqkon 
of order (ii) Fiji* (hiriaiu.- Where imoeiU 
Ins been filed even iliough only from a part 
of ilia order time, run.s only from appellate 
order. A I R 1981 Sind 14G=25 S L 11 280= 

^ (17)--s^ 50 A is app- 
Ucable when the Municipality or any p-rsoa 


SM 

isiT 


BOMBAY DrSTRICT MUN!CB>AL1 TlhS ACT 

ni OF 1901 (fiW/d) 
chums property, 82 Bom L R 900=1 Jt 
(1980) Bojw (>21=127 1 C 509. 
— tS. 50 A — The >Secretaryof State is 
not a necessary party to a declar.-ttorv suit 
ut title apunst (he M unici pal i iy chaliengiusr 
aaveiso dcciKSion by survey ullicer coidijmiml 
by collector. A 1 R 1928 Thnu 450=47 B 
:»or>=25 Bom B R, 58=79 f C 192, 
See also A 1 R 1928 .Bom 459=47 B 


815=25 Bom L R 08=79 I C 197. 
50, 54~-^h3gligenoe -Bxercise of 

slalutory powt-.r^S;--Damago-~™Extraor(}iiiary 
liiil ol rain — Vismajor — Municipality-- 

.heciaination of old site, 18 Bauu LR 1188= 
12 I iJ 884=35 B 492. 
-~S. 59— Ai'unicipality lias no riedit to 
take double tax on iaml as the one on (he 
biukling hwd un whic.ii it is situated 
again an other ou the laiui A f R 
Bom 158=40 B 205=28 Bom B R, 1018=64 

1C 177. 

8. 59 (2)— A vehicle is not ii:i])le for 
wheel rax when \i is kept outside but is 
plyino- for hire within tlie Municipid aren. 

22 Bom Jj R 1104=59 I C 389. 

—Ss 59^(iii), fX), 8 (xiv) and s. 81 A 
- jp y 0,1 “ T'ax ” on pilgrims — right of 

('oilei'i.ion — lease by the Arunicipalitv — is 
nPra vires, the powers of the ATunicipalit v 
A h R 1933 B 245 
. — S. 59 (})) (vi) Provi— A main sewer 

aiong the road on which pltf's land abuttvi^ 

' On this Iruid there were 

pJ.it s private latrines cleansed Ije mnnuai 
' ianour. Hubseqiumtiy flusliing system was 
iutroduceil Xz crmnecteil llic-in’ with the. 
main sewer at plfP.s own cost. Coder s. 59 
(h)^ (vi) special sanitary cess wass 

recover the cess 
iield that Municipality had powm- to lew 
the cess Ar hut that thougii the owner of 
private l.atrim^s must bear the expenses oi 
connection between the premises ihi> 
iiiaiuhole the municipality may be sapj to 
nave arrjuiged for receiving the sewaho by 
laying down the sewer with intennddiale 
manholes Ar connected with pi-ivate land 
44 Bom 527=22 Born L R 747=57 ! C 433. 

Ss. i)9 76 — Octroi duty was impo- 
sed on goods imported into walled city 
by post. It was objected to on the ground 
that when the rules we.e made the framers 
hnd no idea of importation bv post A- thiit 
procedure under s. 00 was not followed 
held overruling the objection that 70 
empowered assessment oi octroi duty A: u,s 
Rule 84 under the old Act was in force, 
no further byelaws for such assessmei t 
were needed. 17 Bom I CA#. 

— ^Ss. 59^ t 4in ct - 

toned on the pro- 
posed dmt^iWd one of then . 

The formal rtfeS were not newly Observed 
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BOMBAY DISTRICT MUNICIPALTIES ACT 

III OF 1901 (GWfL) 

foi* rcpi'oseiikfciou to saiic'tion that iieiH 
tlio j^auctioo was ohtaxaed. It is illti^al to 
iiuposo tax; on that item. A I It 1027 Boju 
527=51 B 714=29 Bom L R i07L 
---Ss. GO, 71 (1) (b) 4.G (lM,n*oUnib 

nary publhiaiion for inviting' objections is 
not re<inired by rules nnOcr^ It) ( 1 ) but 
only to obtain the sanction of the (fovcrn 
or in coutunl or the Comnnssumer unde.r 
s. 4G (a) Tlie expression ‘subject to^ the 
provisions of chap T (loos not hy itself 
apply s. GO to eases of water-rate lUKler * 
s. 71 (i) (b) which is exeliuied from the 
particular one dealt wnth. A I }l 1925 SiTui = 
1=1 G H h K 98=87 1 C 258. ’ 
— S* 05 (1) — Levy of Sanitary cess 
under s. 59 (viij is not ille^^al tlnmgh there 
bo no notice under .s. G5 A f 11 1925 
Bom 419=27 Bom L K 417=89 I C 580. 
— S* G5 (4)— Thou^di ih<*. ollicer does 
not sign the list, the legality of ilio levy 
rmuains iinalfectod. A I 11 1921 Bom 25G= 
45 B 511=23 Bom B 11 48=60 I C 578, 
— S. G9—- A luiinicipality may delegate 
iis power to make impiiry. But for giving 
I'A^fiuid it alone is responsible. By delegation 
ii cannot escape duty imposed by s. (>9. A 
I R 1930 Him] 93=1 R (1930) Hind 78=122 

I C 198. 

—8. 80— Those l>enefitting by the 
clause of 31-t2'-1920 cannot complaiii against 
its restrict ions. A 1 R 1924 Sind 149=18 S 
L R 141=78 I C 412. 
— S- 81 A — A right of levying the fees 
for tcmpm*ary occupation of Municipal land 
cannot be leased or auctioned. AIR 1928 
Bom 282=52 B 414=30 Bom L R 715=111 

I C 620. 

— Ss. 81 A & 70- Fees authorized under 
s, 70 is not a toll. A I E 1928 Bom 282=52 
B 414=30 Bom L 11 715=111 1 C 620. 
— Ss. 82 S: 23— Plff. was sent a bill 
for arrears of house-tax but requirement 
• of .s. 82 (2) were not mentioned. The bill 
was unpaid, good were distrained & pay- 

ment under protest was made. Held that 
the procedure of the municipality was 
illegal ' 16 Bom L R 749=27 f C 57 J 

r rightly com- 

;phed with if the bill states next step to 
^ of demand. AIR 
19B0 Bom 145=54 B 80=31 Bom L R 1224 

« w ? Bom 158^122 I C 430 
j right to proceed 

-under _s. _9& (4) is not included iii the word 
•‘permission’’. AIR 1930 Sind 20rl R 

S 229=120 I C 85 

S. 92 (I) (b) — When wooden pillaiti 

supporting a gallery facing a street are 
replaced by masonary pillars & the gallery 
IS also newly rephmed there is demolition 
^ reconstruction under 92 (1) (b), a I 


il§* 

mi 

BOMBAY 01STIICT MUNICIPAITIES ACT 

m W 1901 {OuihL'p 

R 1930 Hind 20=1 B { 1929) Sind 229=120 

I C 85‘ 

— Ss, 92 (1) iSr IH) (2) -A nnuucipality 
gav(.‘ pormissiun to build a housn w'Hh a 
condition to Iciavc ;i. K{rip for widctiiug tiu-^ 
.struct but no ivgubtr lifio was prc.scrilK.*d 
for flu*, tjxisting or future si-rtici tunh*? 
s. 92. Ib*hl that the roudition was bail. 
Injunidioii could bn i*r,afjh^d iigaiust nuuii- 
cipality restrain^ it from puibug down the 
hou.s<3 ‘.’s Bom 597= bl Lorn L R 529=2,5 

• ' IX'IIT 

—S’s. ‘92 y: PH) BHL was olio rod n 
price foi* a {dot nr io refer It. to a Panclia- 
yat Bosscs.sioit was in the imudcijia' 

lily but no agrcemcf;! of {Jiire wa> arrived 
at. Be was asked m refer to I>i, fJourt, 
Hubsequontiy l)y its a^uinu was round fior, 
to i»e legal A' plib sued f(u* possession. 
Held that; mistake about the mufiicipalityV. 
right to acquire land wa.s of fact so 
did not come under 21 Contract Acd. U 
was a contract for sale whh'h under s. 54 
T P Act, created no ln,ic>rest m* cImrL'c. . 
As ii had m) power to act uttdor s. 92, 
s. K>9 was inappiicabhi. Price was ilc’ 
essence of this contract, & as it was not 
fixed as parties wished tlicre W'as no price 
promised wdthui s, 5d CVmtract Act aA. it 
was not a valid sale A: posse.ssi<»u should, 
be given over to piif. 5H I C 591=14 $ !. 

R 22. 

—H. 90— Order holding up a person 
from building on hi.^ land where no regular 
line of .street had been lixed— Ultra vircf.s 
of S. 9G. 5G B 13.5 (ir)b)=:34 B L R 143 
=137 I C 545=A T R 1932 B 259=1: R 1932 ' 
B 275=A L E 1912 B ilT 

' — S. 9rt-AU ihat the Muiiicipiility 

coil do is to ask for certain in font ation 
and impose conditions, and their utmost 
power is to direct that the ivork shall not 
, be proceeded with urde.^^s and until tlm 
' question us to the location of the Imiiding 
. and ‘'any such street’’ has been decided 
; to their satisfaction. The oifeci of the 
. section is to hold up the permission until 
i these questions have been decided to their 
j satisfaction. And when they neither pass 
orders under^ sub-section (2) which refers 
i to the imposition of conditioiiH within a 
j mouth from receipt of the notice; or issue 
any provisional order under sub-scctioa 
J (3) or any demand for further particulars, 

I within a memth, or after the pirtlcularM 
have been received issue no further orders 
i within a month, the building may be pro- 

* ceeded within the maimer specihed in the 
notice. 56 B 135=34 BLR 143=1 E 1932 
B 275=137 I Q 545=A I R 193! B 259(262) 
=A i R mi E i7t 
— S. 9G-''Repair or alteration of house 
—Order interfering with owner’s right of 
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—Mnst be based ou the provision of the 
statute applicable to the particular case. 

A statutory body like a Municipality 
statute must keep strictly 
within its statutory powers. 5G B 

B L B 14:irl R 11)32 B 27^137 I C 4t-A 
I E 1932 B 259 (2G3)=A L R I9J2 B 177 

. Qp T;?’ provisional order” in 

&. .9b (4) yii) (ii) means only a subsistiuir 
provisional order & so a.i applicant canno't 
l>o restrained ui his work only because a 
provisional older for a niotl'i may have 
been made mouths or years ago., .‘lii Bom 
Gl=13 Bom L R 914=12 I C 551 


_ S !;(3— The pMP. lyiplied for permi- 
mission to reconstruct his house with some 
balconies on 3-7-1903. On ofith he was 
permitted to re-build it but as regards 
balconies, the matter was referred to 
Committeo. .-itter waiting for a year bal- 
conies were erected. On 4-8-1904 'pllT. was 
ordered to remove them. Pllf. brought an 
injunction-suit. Held that the order about 
balconies under s. 96 (3) (a) was snent 

mnllr “or V4?* " f ^-Lld proved 

?n t op’m P’'''''i«onal older ” 

2ii s. % (4) (a,) (u) means a subsistiru^ pro- 

visional one. U Bom L R 914 


--S. 90— A Municipality can remove 
nnder^^^ constructed without permission 
wndcr s. 9b, whether it is built on a street- 
Imid or on land which i.s p.art of-tKaeblie- 
stree.-. 44 Bom 198=22 Born L^^l=55 

I C 518 

-7. •'0— A permission practically 

cannot bo given by 
the Municipality. AIR 1925 Bom 345=27 
Bom Ij E 429=87 1 C 948 

— S 96— A defect in the title of the 
applicant is not a ground for refu.siiig the 
permission. I’eriuissiou once <nanted be- 
comes irrevocable. AIR 1921 Bom 439 
=46 B 797=23 Bom L E 244=61 1 C 

—8. 96 (2)— Powers under s. 90 should 
not be exercised unreasonably & h. .. i 
manner inconse.stent with the Act Inst ! 
ances in the latter p.irt of cl. 2 are only 1 
exemplary & were added abundant! oautela ' 
in 1901. Mnmciphty can consistently 
order a owner to have his doors not pro- ' 
. iecting on the Street. 9 8 L R 126=33 ’ 

. P) (3)— Permission to build a I 

privy was asked on 1-12-1914 & crranted ' 
on 19th. On 6-1-14 the plif. - was Srdered 
not to build further. He sued for cancell- 
ing this order & for a perpetual iniunction 
of 19th was final under 
*>• vb IJ) & the subsequent provisional 
order was illegal & the plff. is entitled to 
injunction asked for. 42 Bom 629=20 Bom 

^ ft .. .1 ^ ® • C i|l5 

(\) 


BOMBAY DISTRICT MU.NICIPALITIES AQT 
) 111 OF 1901 (Co/Kd.) 

A. bouse owner eaunot 
I without motifyiug the intention to the 
y ^““ipipahty reconstruct a part of his- 
y : buiidiug. AIR 1930 Sind 20=1 R (1929). 
■t c. ... . „ Sind 229=120 I C 85’ 

4: — Ss. %, 113, 122, 167— A build jug- 

7 was erected on approved plans under 8.' 
n i , „ fb the plan tlio dooi*B were shown as 
,, I opening inward.s. In the permission a. 
t ’ P«bted that door should not be 

a , *!+ on overhung on a public .street. 

e nivl,. outward.s but 

never projectedon the street.. But during 

1 : nt opening only there was somt 

I pio^ection of some inches. Plif. was. 

- , served with a notice to change them & 

: I *^''®‘‘‘‘ened their romoval. Plif. asked for 
s j an^ injunction held such suit is mauitai- 
s I ..able even f there be no notice under 
> I 8. Ib7, also that notice at the foot of 

' I wnder 8. 

1 ^ inapplicable 

, whore there js only apprehended enoroa- 

; I elnnent.^ J 8 L E 31=20 I C 572; 

I ■ Oi 'ir '^1" f® 3 (b — It amounts to 

1 I building when a wall is re-built from its 
j foundation. AIR 1923 Bom. 407=76 1 C 
’ i « . . ' IIS- 

' (ii)~1’he permission to 

: build given by the P. W. Committee caii be 
I cancelled or revoked by the General bo- 
; dy either of its own motion or on the 
I application of any person adversely affected. 

I Concurring Shah. J. held 8. 96 must be 
; complied by the cancell ation or revo- 
; cation. AIR 1922 Bom. 247=46 B 663- “4 
; Bom, L R 178 (P B}=69 1 C IS 

j, . 96 and 113 — ^Projections over- 

! 11T coming under 8. 

r A allowedto remain long-- 

I Amended ’ in cl. (6) includes demolition 
I necessary to alter a building to make* it 
I comply with the Act. or bye-law cannot 
; be lemoved by Municipality. AIR 1921 

! 196 (3)— Though there is a pre- 

! managing committee, 

i the Mnnicipality may then order to alter 
' *''?P-'Inor- AIR 193()' 

I Bom. 43=31 Bom, L R 1295=1 R (igsoj. 

! Bom. 233=124 1 C 105 

’ u iT?' 21 (3) & 22 (1) Totes 

I should be scrutinized under R. 21 (3) at 
I the speciaUy convened general meeting & 

I by the whole corporate body. If a votorV 
I erroneously entered twice in the 

, list, the election is not invalidated. Hirinir 
1 of carnages for voters is not corrupt 
.practice under R 22 as it is not a cohsidelC- 
tion for voting. 12- S B ]? 73^0 f.'cm 
Ss. 113, 15^— ;-A i^ldhe' ' jM -a’ 
otla P«>3e0te4,ihta i^'^affi^ firgjef fdfl2 

YemoVed'it'& 

' P3^ to restraiin 
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or is likely to be a nuisance & wbe- 
.ther ti'. particular aise,' w'iti:iiibv4'li6''' .iimnicipai.' 
limits is or is likely to be a luii.saiHJe. 44 
powers Bom 738=22 Boiu L E 838=57 i C 9J8 

powers ^ Court’s decision under 

S. 160 (3) is unappealable. Where a statu- 
tory right is created non-existent at 
common law with a specific remedy for its 
encroachment; that alone must be’ resorted 
coimnot to. 3i) .Bom. 47=13^, .Bom. .L; E' 958= 12 I 14.0. 

—8. 160 (3)-- A plot, was aecjnired by 
icipality when thercr ' w,€.iM:r.:..bdom-: 
pwing to declaratio!!, . of. the transfer ' 
itai'." to,' Delhi. ,■ . Heki • cornperisation 
S. 160 (3) is' the, ,prie,e''wli:it*h ,,m^oul<t 
sen paid by a speculative purcliaser. 

:e cannot l)e compensated fo!‘ when 
upon the street land after acquisition its value is incrtiased. 8 S 
years. 22 jBom, L eI L /S 126=27 L'C J24. 

w 0ol=58 I C 326 — S. 100 (3)-~]Ko iiirthor ap}dication 

—h. 122 (2)— Possession by stranger of f<^i' decree is required but the order itself 
waste lands graiited to Municipality I)y can be executed as a ^kicree. A J U 1923 
L^ovt. for 12 years— Lfind becoming private ; 289=47 B 654=25 Bom. L It :5b5=72 

property S. 122 (2) inapplicable ; 9 S L R I ' 1C 636. 

—8. 122-The section is of no use , '^^>0 (3)—Dedsio!i of Dt. Judge 

wneii the encroachment site on a public binder 8. 160 (3) not open to revision under 
street of over BO years, no longer remains ' Code. 40 Bom. 569=18 Bom. h 

a part of the street but by adver.se' li 340=34 I C 21. 

possession goes to >|uother A I E 1922 -S. 160 (3)-The Dt. (^ourt ...eiTlsin.. 

See ^ ^ decide compensahbm 

fc.ee also 22 Bom. L E g.WzSS I C 326 : under S. ICO (3) and by S. 115 d 1* 1* lh!‘ 

k- Municipality cannot J'^dicial Comniissioner can revise iiu* pn^ 

ooject when a wall was pulled down & ■ feedings. ‘ Procedure ’ iii H. 16ti bt) huK 
re-huiit after permis.sion for building an > popular and not strictly legal monnhi^ 
M wall was given. A I R !922 Bom 344 , Court can award 15 ‘p. c. addi- 

—S. 151 Sub-Ss. (1) (a) ( 2 ) r.31~S ^ ^I'^^iding compensation. 11 8 fi 

(?) r^ifers to a factory in 'which ' „ I C 363. 

some smells arise 167— Malicious prosecution— Huit 

Working it ordinarily. ' agaimst Municipality for— Limitation— 

iwe causing objectionable smell ' ^Starting point of— Date of plainiifl-'V ac- 

u within the Sec. There ouittal and not of institution of pnisccution 

must be such odour issuing from the ■ ^35 041. 167)=34 Born Lit 143=137 

nulSnce possibility of being a ! ^ C 545= A I E 1932 Bom 259= E E 1932 Bom 

Si wo^cd “oifhbourhood. A flour 27.5= A L R 1932 Bom 177. 

A MunwS eafuld^ ■ , , ^GT-Mauaging Commiltee mem- 

notice if ihe .smell bv ordiii'ii'ii.r°° ^ 1 Muiiioipnhty — Negligence in giving 

userisso oflSvei«te be "n f ‘'««G«ates by-Damago.s tor-^ 

to the neighbourhood- if the S- lb? applies to 

it " ir Sf 

.-Sr 151 a)-U.i(ler*^8^51^a Dt' ^ A t t”\ te’l-Kotice ander-NeccBsity- 

Municipality niav 'rponlm' *>' i* ^ i future— Suit against 

•owne.r to , desi.st from^ his work^Tf^* '* i .Munmicipality in resMCt qf-Jfotico if not, 

t \ §7S r,r? ,ti?,TS'5i«^iys 

■whether the action comDlid„«d®*®!r “•! i lu resi)ect of resolution's' vvhkh 


it from obstructing its^ replacing. Con- 
.'firming the decree granting injunction, held 
that Municipality has not justified the 
.action by referring to statutory 
under S, Ilf or S. 122; also if the 
■are statutorily laid down, it does not ! 
matter that encroachment existed for 12 
■or more years. 38 Bom. 15=15 Bom. L K I 

833=21 1 6 313 ‘ 

— S. 120- A— Municipality 
-order an individual owning a well to 
keep it up though it be used by the public. 

AIR 1924 Bind 139=17 S L E 340=79 I 

C 409 

—S. 122— The Dt. Municipality cannot ' undor‘ 
under B, 122 ordei’ to give up possession have bci 
of the encroached land when a person has Beveranc 
his otla encroachin; '* - - 

for. more than 30 


326 

357 
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III OF 1901 iCouid) 
in a special meeting of Municipality— Suit 
for— Notice necessary. A I B 1932 S 104= 
26 S L K 78=137 I 0 348=1 K 1932 S 73= 

„ A L R 1932 S 53. 

o 1(>7 The definition of officers 
and servants in R 83 of the Municipal rules 
IS a definition only for the purposes of 
the rules and not for the purposes of 
the Act. 00 B 448 (455-6)=34 B L B 
1216=140 I C 213=T B 1982 6 567=A I E 

a ® "53. 

167— Officers of Municipality- 
puit tig'ainst — Notice of — Necessary is, and 
38 not obviated by notice giv^en to Munici- 
pality itself. 56 B 135 (139, 158)=r34 B L R 
148=137 I C 545=A I R 193^^269=1 R 1032 
B 275=A L R 1932 B 177. 

A 4. • ^ Limitation 

Act 3s not “expressly excluded” by S, 167 
of the .Bombay District Municipality Act 
within the meaning of s; 29 of the Limi- 
tation Act as amended by Act X of 1922 
S- 167 of the Bombay District Municipai 
Act is therefore subject to S. 15 (2) of the 
Limitation Act and the plaintiff is entitled 
to exclude the period of one month of 
notice from the 6 months’ period provided 
te.®- Municipal Act 

(139-41, 1j5-7). o 6 Bom 135=34 Bom L B 143- 
137 I C 645=i I B 1932 Bom 259=1 E 1932 
‘ Bom 275=A LR 1932 B 177 

. B>e Secretary of 

State against the Municipality for dammTes 
arising irom its breach of statutory duty 
cannot be instituted without giving notice 
as contemplated by s. 167. The suit should 
be filled within six months of the date of 
the damages. 14 Mad 386; A1 B 1931 
Sind 00, distinguished. A I E 1931 Sind 55 

.— b. 167— When the land is legally 
acquired this section is inapplicable to a 
compensation-suit. The refusal to pay and 
not entry is the cause of action in such a 
case. A I E 1930 Sind 30=1 E (1930) Sind 

65=122 I C 385. 

_ — S. 167— No fresh cause of complaint 
IS given to the litigant with every applica- 
tion for reconsideration. A I E 1925 Sind 

322=90 I C 44 

.. —S. 167— Application of s! 15 (2) of 

the Limitation Act is excluded bv this 
.section. A I E 1926 Sind 322=90 I C ii 
Overruled by. A I E 1930 Sind 93=122 

—a 167— The sec. is inappHci^le' 
when a suit rests on a contract Tnd the 
mle of SIX months’ limitation does not 
jipply and also one month’s notice is net 
required. A I B 1930 Sind 209=1 E OOgm 
Sind 93=123 I C 2 37 
•+ Section not applicable 

J»uit based on contract, 8 S L R 294- 

29 I C 59?" 


m: 
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BOMBAY DISTRICT MUNICIPALITIES ACT 

III OF 1901 (Confd) 

1 .77^* 167— The Limitation Act Ss. 15 (2) 
and 29 control this section. A T R 1930’ 
Sind 93=1 R (1930}^ Sind 78=02 I C 398. 

.167 — A suit without previous 
notice IS liable to be dismissed when it is^ 
for an injunction against the Municipality 
air 1930 Sind 287=1 Ri ( 1930) Sind 306= 

127 I C 690. 

_ — S. 167 — “ Anything done or pui‘port- 

mg to be done ” in S 167 applies only 
when something is done and not when, appre- 
hended merely. A suit to restrain Munici- 
pality from an apprehended injury is not 
bad only because of absence of notice. 56 
I 0 627=14 S L R 46, 

_ --Ss. 167, 46— A suit for damages 
against a Dt. Municipality from wrongful 
dismissal from service is one “for anything 
done or purporting to have been done’' 
under the Act and S. 167 bars it if filed 
more than 6 months after dismissal. 

39 Bom. 690=17 Bom L R 652=30 1 C 398. 

— Ss. 167 & 40— g. 107 jg applicable to 
a suit for recovering the deduction for 
non-performing the contract which was made 
under S. 40 from the plff’s deposit. AIR 
1922 Bom. 380=46 B 123=23 Bom. L R 881 

=641 C 357. 

— Ss. 178 58— The Bombay Gove- 

rnment rules mnder S. 58 with respect to 
public education must be followed by the. 
Municipality. A I R 1927 Bom, 55=51 B 
105=28 Bom. L R 1465=100 I C 98. 

^ — S. 178~(3) — It is not necessary that 

the person given directions should 1>6 
muuicipal servant. A I E 1927 Bom 55 
=51 B 105=28 Bom L K 1465=100 I C 98 
~:®.. 178 (lyThe expressioU “ by or 
under this Act is not restricted to duties' 
some provision of the Act. A 
I E 1927 Bom. 65=51 B 105=28 Bom L E 

«s 170 n .1465=100 I C 98; 

A- 1'°— ®oyernor in Council can 

direct the Commissioner to fix a period 
for performanM when a Municipality has. 

T “under the AcB’. A 

I E 1927 Bom 55=61 B 105=28 Bom L R 

1465=100 I C 98 
. . 479, 186 (a) & 24 (2)— S. 24 (2) 

IS inapplicable to a Chairman of the 
management committee under s. 179 which 
can act under s. 186 (a). A I E 1921 Sind 
125=17 S L E 46=80 I C 951 
, — Ss. 184 & 46 (e)— Under r. 90 of 

the Earachi Municipality, without giving, 
an opportunity of being heard a servant 
cannot be dismissed at pleasure. A I R. 

1929 Sind ^=113 I C 381 

an J~®’- 

90— dismissal of in 
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BOMBAY DISTRICT MUNICIPALITIES ACT 

III OF 1901 (CWd) 
wiihont notice or hearing. A L R 19S3 8 


54=26 SLR 469=141 I C 768=A I R 193.1 

S 93 (2) 
4 OF 1890 


■BOMBAY DISTRICT POLICE ACT 


1 . ^ (b)-Taxiition 

IS not lestricted io one occasion only. 
Uist. magistrate can consult the superiors. 
•An action under s. 25 A (1) (b) is not 

T?“^i 997 ' ir n T ^ ^ 176=29 Bom L 

R 1227=46 C L J 76=53 M L J 81=104 I C 

257=51 B 725 


BOMBAY GENERAL CLAUSES ACT (I OF 1904) 

-“Person”-Meaning of-Limitation 
See «»'>er Bombay Kar.achy 
Port Trust Act, S. «7. 4 S L R 236=10 

I C 972 


^ -The expression “any Bombay 

®bows that the Section is for i»eneral 
■application. A 1 R 1924 Bom 1=48 B 87 
=26 Bom L E 1=90 I c 13 

1010 published in 

the Mnniciiwlity 
feubjectfe to the sanction & conditions to 
^hich the originul was siibieof 4 V !> 
1924 Bom 47=25 Boni L T&r> i. 1 fj 

330=77 1 C 186 

■BOMBAY GUJARAT TALUKDARS ACT ( VI OF 

1888) 


BOMBAY GUJARAT TALUKDARS ACT 

(VIOF l 888 )(CWf/-) 

, 29 B-Noticc of claim is necessary 

before a claim under morfgage can be 
considered. A I R 1922 Bom ',3.50=24 Bom 
L R 762=40 Bom 993=68 1 C 487 
, . ,“ 7 ^ ?“b mortgagee failing to notify 

his claim before the Setiknuuiil Olliccr is 
pt entitled to sue on the mortgage, as 
‘o'S mortgagee’s rights e.visio'd. A 

I R 1922 Bom 200=46 Bom 239=23 Bom h 
R 1046=64 I C 225 
. " 7 ^', The word.s “ Claims 

against the Talukdar .or hi.s iimpeity ” 
under 8 29-B arc not limited to claims 
against Talukdar’s estate. 19 Bom L R 

« 00 . ^ . . . , ' C 908 

to. z,} (o) i> ohbiijicd a decioe for 
money against C, a Talnkdar, on 22--'-I903 
.l*f '’'“■’‘■'.'"■"i r‘^-w■nHml on 


o y./iM / t; iH.jofi on 


-Bombay Khoii Settlement. 16 Bom 
li R ;jS6=38 B 709=28 I C 134 


■it 

.ment kathis of Sa! ant-pur thou oh 

'18S8, (IS Act 

•Government. A I R 1924^Bom&' Bom 
L R 726=82 I C 867 


SuiLyS’S 1 '■■5“ 

|,o t. rgisi... t Hi ^ ^ ^.Jb- 

‘‘Court” n r a 

• IS Bom L U n8::9 I C 9a 

V ® 16 A decision under 
not on, the princ?n] 6 h nP ></-» * •!•* ^ does 

-By B* gASfc 

■second ^ap^af lies ^o^ thp°*^Tr ^ 

gainst decision under* s 16 

Jodge. A I R 1925 BomijUP pt 

• 442=27 Bom°1i“ag=/f 

■•‘gainst Talukdar 


Estate under tiie Talukdar 

fe“‘ 


^on-subnussion 

m T... .. 1 , 


r*a 4- 1 • ***“‘'-*«^* 

«M=ibBSTAS7ii?c'‘s 


to be in the management of tlu; Tahiii- 
dmn bettlemeiit Offleer under ,S. 29 I! of the 
Gusai at l aluqdars Act 1886. 15 su), mil ted 
ms ciaun to the offnter on but it 

was rejected on 12-8-19(.ia B then applied 
to the Civil Court on 12-:!- 1909 and sought 

eplude the period taken up before the 
iahiqdan Settlement ollioer. Held that the 
period in question cannot be e.xeluded in 
computing the time for the darkhast, ftr 
8 . -3 (o).of tlie Act placed no ab.solufe bar 
on B s right to apply to the Court for 
execution bj- reason ot the snbmissioa of 
I*'®, ‘■'^’■' 101 . to the Taliikdai'i Settlement 
Oflicor. 3o Bom .324=13 Bom L R 292=10 

I C 9I2 

-. "29 (e) Beei'co -holder submitting 

lus claim upon notice by Talukdai'i Settle 
mont Offloer is not entitled to exclude he 
time tmeeu by procecfiiiigs !,■efol■e him’ 
while executing Ins decree. 13 Bom r r 
292=35 B 324=10 I C 912 

rn , 3 — Hecree again.st 

Talukdar— Gertifloato of managing oflicer— 
Eight of dpree holder to exclude time 
from the date of the decree on dale of 
application b>r certificate Lim Act Arf 

8 31 A-*' ^ 4bS‘2=4JBofli 44 

. *■ ol— A Ji'aidar is a Talukdar 

iMlS""”"'"'" 

■death of the Talnkdar his sou ^old it 

8 e?Sf ^ 1 ° inorigageo. The Taiukdari 
■Settlernent office haring issud a notice 
under 8 79 A of the Bombay Land W 
nuc Code to summarily evict the mortgagee 
fiom possession of the pro per u- tlie kifer 
sued for a ‘declaration that he ‘wa.s entitled 
to remain hi possession, ^ 

m 1 m-ortgago by the 

SSL *“ "b^rLiive' after 
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miBAY GUJARAT TALUKDARS ACT 

(VI OF 1888 ) iConcld,) 

That the mortgage by his son was 
inoperative from the start, for he was not 
a cosharer with his father in the taiukdari 
•estate and not having any interest in the 
property at the time, he was not compe- 
tent to encumber the interest to which he 
might succeed on his father’s death that 
'the sale of the property by the son was 
an invalid alienation under S. 31 (2) of the 

* irujarat Talukdar’s, Act 1888; and that the 
notice of eviction under S. 79-A of the 
ijand Heveiiue Code, 1879 was valid. 22 

Bom 1/ B 90C)=44 Bom 832=58 I C 88 
a, ?J"~Talukdari estates includes 

•the Sirkar Cdar Jamabandhi land, entered 
' 1 1 Inami Vanta kept by the 

lalukdar. yanta tenure is prescription of 
remote antiquity without deeds or grants 
A I R 1922 Bom 342=24 Bom L R 709= 

ixn . . 69 I C 102 

. —Where mortgaged land is entered in 
the Inam Register prior to suit as Vanta 
“It a’* other evidence to prove 

mat it was Yanta, but the mortgagor is a 
Talukdar, and the mortgaged land is 
X^alukdan the mcrtgage on the death of 
the mortgagor over is void. A 1 R 192‘> 
Bom 342=24 Bom L R 709=69 I C 102 
^ ^ "~bs. 31 and 33 — Incumbrance by 

• Jiwaxdar— Adverse possession as an incum- 
brancer-inapplicability of Ss. 31 and 33— 

Coj!e _(Bpm Act V 
oi 1879). S. /9 A-Talukdan Settlement 
Uftioei- ineoppetent to evict the mortgagee 
adversely Holding as inomnbrance “ for 
more than 12 years. 87 Bom 380=15 Bom 
K 378=19 I 0 851 
— A manilatdar m cliargo of the 
iii.yiag;ement of a taiukdari \ iliaoe as a 
subordinate of the Collector iv]io° is ilie 
guardian of the minor talukdar. has power 
under Ss. 150 and 154 of the BoXy 
Land Revenue Code to attach the onJ 
merits of a khatedar for arrears of as^e"^ 
ment due for previous years. 18 Bom L 

_q qa T1 32.3=34 I C 198 

powers of the Settle- 
. ment Officer to evict a person sunimarilv 
extend only to estates held under Tah^t 
dan 1 enure and not to all propertv of 
any kind of the individual Talukdar 19 
Bom L B 855=42 1 C 908 
—S. 33— Powers of Government officer 
to Taiukdari are same as those of Colleo- 

If® 

' Officer ShetLr i"^^PuI‘lic''f«vani®‘seT®10 ' 
Bom L B 766=26 I C 749 ^ 

tBOMBAY HEREDITARY OFFICES ACT 

(in OF 1874) 

[Rep, in pt., act Xli of 1870; Bom • 


BOMBAY HEREDITARY OFFICES ACT 
) Hi OF 1874 (Contd) 

; act III of 1886; Rep in pt and act XYI 
of 1895; Bom act Y of 1886; Repin pt. Am. 
and supplemented (Locally) Bom. act YI 
of 1887). ^ ^ ^ ^ ^ 

^ —Shet sanadi holding is watan and 
the ordinary law about watandars would 
apply to such holding. 35 Bom L R 114= 
A L R 1933 B 250=A I R I9J3 B 123 
— Besai luam— Alienability— Family 
custom, 16 Bom L R 164=38 B 272=23 

I C 221 

—The Hereditary Offices Act is not 
superseded by the Contract Act. AIR 
1928 Bora 201=30 Bom L R 570=111 

I C 278 

■^Unless a particular property is ex- 
empted by Act XI of 1852 a suit for re- 
fund of coutributiou under Act III nf 
1874 IS barred. AIR 1927 P C 217=54 

L J 393=39 M L T 527=53 M L J 475 
(P C)=I05 I C 694 

_ — S. 3 — Mulla is not a hereditary 

Officer within the meaning of s. 3. 34 B L 
R 944 (946)=A I R 1932 B 456=1 R 1932 B 
475=139 I C 210=A L R 1932 B 1054 
S. 3— Revenue authorities cannot 
pass ordm- ^for resumption Mulla’s land. 
34 BLR 944= A I R 1932 B 456=1 R 1932 ‘ 
B 475=139 I C 210=A L R 1932 B 1054 
, —b. A— Only /persons whc are mem- 

bers of vafcaii family or who descend from 
common progenitar of original watandar 
exclude females from succession. 41 Bom 
677=19 Bom L R 730=42 I C 450 
1 , — Bs. 4 & 15 — It is the officiating 
Kulkariiis exclusive & not the joint family 
property when the cash allowance is paya- 
ble by the treasury in lieu of commutation 
ot service. AIR 1929 Bom 368=31 Bom 
L R 935=53 B 739=1 R (1930) Bom ]02=!2r 

:i'c;70.,, .. 

^ — Ss, 4 & 5— A permanent lessee or 
mortgagee of the watan land is not a watari- 
dar & this trnasfer is only valid unto thf^ 
alienor’s life-time. A I R 1926 Bom 280=?8 

O r ^ ^ I C 651. 

^ —b. 5— It the auction -purchaser is a 
wataudar of the same watan he gets a valid 
title which survives the death of the ori- 
ginal watandar while in the case of a noii- 
watandar, his right ceases on the death of 
the watandar. 46 Bom 726; 37 Bom 81- 28- 
Bom L R 395, referred to. AIR 1931 Bom 
53=32 Bom L R 1415=129 I C 894. 

^ S. 5— An auction-imrchaser of watan- 
dar s right, title interest is not. a watandar 
and no absolute title can be transferred 
by him to the watandar <?f same AIR 
1931 Bom 5^42 L'C 894. 

' death the 

poi^i^essiifn' fl ffjpc S wE ffaddar’s mortgage jt 






unout >over«ment sanciioti m 
or acquired specifleaUy commnta- 
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should pay the mesne profits. 
Bom 325=49 B 583=27 Bom 


BOMBAY HEREDITARY OFFICES A CT 

III OF 1874 CCo0d) 

A I E 1925 
L E 497=87 

IC 728 

—S. 5-The possession by ghadi watan’s 
mortgagee is not adverse to the mortgagor. 
A I E 1924 Bom 521=26 Bom L E 814=88 

I C 145. 

— S. 5 — After the death of the mort- 
gagor, the mortgagee in possession becomes 
a trespasser, 22 Bom L E 385=44 B 500=75 

I C 76, 

— S. 5 — la execution of a decree 
against the watandar, there was a sale 
against the widow. If the purchaser is a 
watandar of the same watan, the reversion- 
ers are bound bv the sale. A I E 1922 
Bom 96=24 Bonr L E 249=40 B 720=67 

IC 209. 

— S. 5 — As the mortgage is void again- 
st the watandar’s heirs after his death, 
any decree or arrangement resting on 
watan mortgagee’s rights is void. A X E 
1922 Bom 110=40 B 345=23 Bom L E 1037= 

64 I C 208. 

— S, 5 — In the case of a mortgage of 
the Kulkarni watan there was a personal 
agreement to pay if the mortgagee is 
deprived of the possession, Macleod G J 
held that the co\'enant is valid. Shah J. 
whether the convenant will apply or not 
is doubtful. A I E 1921 Bom, 437=45 B 
1206=23 Bom L E 529=68 I C 284 
^ S. 5 The inami as well as mii*asi 
rights were transferred, It was shown 
that latter rights were obtained indepen- 
dently by the watandar. Whether by court 
or by watandar the transfer ■ does not 
watandar’s life times. A I 
B 1922 Bom. 192=40 B 52=23 Bom L E 

,, . ^ 799=62 I C 942 

— S. o-j-Land does not cease to be 
M-atan merely by levy of full assessment 
by collector. lu a suit by next holder to 
recover possession of watan land limitation 
be^na to run from the death of the first 
holder. 37 Bom 81=14 Bom L E 797i 

C! s iw * . 17 I C 170 

of watan lands re- 
mains a mortgage even after mortgagor’s 
■deiEh aud as such the lands can be redee- 
med by mortgagor’s heir even after 12 
j-ears from mort^or’s death. 39 Bom. 587 
=17 Bom. L R 630=30 I C 396 

j. T'Sl ® (a)— A transfer to a watan- 
dar of the same watan is valid even if it 
he by a wi 1. Watandar’s power traHe nte 
^he watan to a stranger is limited for his 
Jife-time only. A I E 1930 kd f r i? 

<m,> Sen ’mj bI? ft 

the power*?’ 


BOMBAY HEREDITARY OFFICES ACT: 

III OF 1874 (€W1> 


tion of service does not authorize 
alienation, AIR 1930 Bom. 534=.I R 
(1931) Bom. 113=32 Bom. L E 1249=128- 

I C 897 


— Ss. 8 & 13 — The Limitation Act is. 
inapplicable & the imauthorisad transfer- 
can be set aside by the state A I E 19,3'i 
Bom. 24=1 E (1931) Bom, 129=32 Bom 1 a 
R 1398=129 I C 14$ 
S. 9— Land described in Gollectors- 
Revenue Registers as ‘Wanta .Pasathi’ wouh! 
not remain rent-free if pas.sed in the hands, 
of a third person not a watandar. 7 Born 

X R I8i^ 


— Ss. 9, 11 & 11. A—An order that 
the land is liable t< > a,ssessment men ns- 
the assessment from tlie day of the order. 
Land assessment is anaiternative to the 
watan’s summary resumption of pos.se.ssion 
after the transfer. A I R 1923 Bom. 478= 
25 Bom L II 785=77 I C 146 


— S. 9 (2)-By the expression “decision, 
is fiaar’ it is not meant that under proper 
circumstances the Collector cannot change 
the rent fixed. A I R 1925 Bom. 534=30 
Bom. L R 1404=112 I C 789- 
— Ss. 9 (2) & 11 A— The rent should 
be paid as profits to tlie watandar when 
the Collector resumes & levies full rent. 
A I R 1921 Bom 37=23 Bom L R 501 

=64. I C 7: 

— S. 10— Whether revision.al powers 
rest with High Court on Collector’s rofa* 
sal to issue the certificate. A 1 R Ijioo 
Bom 308=28 Bom L R 450=94 I C 750 


— S. 10— The imrehaser of wat.an 

lands mortg.aged it with possession but nn 
the transfer being declared null and vuid 
the mortgagee was asked to pay fuL rent 
to the watandar. The alienee obtiuncd 
possession through Court from the niort- 
gagee, Court’s order on the Collector's 
application to give up possession to him 
or the mortgagee is ultra vires. But the 
alienee has a right to the possession on 
full payment of rent as the mortgagee to 
the watandar. AIR 1928 Bora 181=52 B . 

213='.' 0 Bom L E 434= HD I C 697 

— S. 10 — When the w^atandar is not a. 
party to the decree the section is in- 
applicable. A I E 1928 Bom 181=52 B 213 ^ 
=30 Bom li E 434=1 ID I C 697 

— Ss. 11, 11 A — Collector’s powers— 
Deshmukhi vatan — Alienation of vatan— 
Adverse possession— Bom, Land Revenue • 
Act Jurisdiction Act, S. 4. 37 -Bom. 37= 
14 Bom, L R 793=17 | C 148". 

— Ss. 11, 11 A & 9 (2) A civil court 
has no power to set aside the orders made 
under the Section. AIR 1926 Bom. 417= 
28 Bom, L 11 651=95 | C ID'^S . 


m 


©ESAIS ALL INDIA CONSOLIDATED CIVIL DIOSET <911— I§J4 


BOMBAY HEREDITARY OFFICES ACT 

III OF 1874 (Conid,) 
— S, 11 A— Application to the 
Collector to take action under, not a civil 
Proceeding-Limitation Act S. 14. 20 Bom 
L E 918=43 B 201=48 I C 467 
— Ss. 11, 11 A — The expression 

“ thence forward revert to watan ” can 
only mean that the Act regards the 
-restoration of the watan complete after 
dispossession or assessment Assessment 
under S. 11 A becomes chargeable from 
the date of the declaraticn. 25 Bom L E 
785=77 I (J 146=A I R 1923 B 478 
— S. II A. — The Hgh Court cannot 
interfer in Collector’s order levying full 
rent as it is one under the Eeveniie 
• Jurisdiction Act S. 4 (a) para 323 Bom. L 

E 561=64 I C 7 
— S. 15— Parson alleging that a parti- 
cular Survey number of a village granted 
under Settlement is outside the settlemnt 
has to prove it Distinction between grants 
-of revenue or of the soil of vataii property 
should not be made unless it is warranted 
by the settlement. 44 Bom 237=22 Bom 

c ir ..riM ^ ^ I C 411 

— b. 15 While commuting the sevices 

■ the Collector can change devolution. A I 
•E 1929 Bom. 368=1 E (1930) Bom. 102=53 

B 739=31 Bom L E 935=122 I C 70 
— S. 15— The provisions of a Statute 
authorizing agreements within S. 15 are 
conditions prscedents to exercising the 
.powers under the Statute. A I E 1928 Bom. 

201=30 Bom. L E 570=ni I C 278 
— S. 15 A widow who holds life- 
interest in the watan is not a ‘ holder. ’ 
A I E 1925 Bom. 365=49 B 554=27 Bom 
L E 463=92 I C 110 
— Ss. 15 (1) & 45 (c) A representative 
watandar’s consent though disqualified 

■ under S, ^ 45 (c) from officiating as a 
Kulkarni is valid & binding on his son 

-A I E 1928 Bom. 215=52 B 369=30 Bonn 

/-.V ^ ^ 268 

1 When the Collector 

: maxes the order, consent must be there, other • 
wise the order would be invalidated. A I E 
1928 Bom. 201=30 Bom. LE 570=!! I Ir 27 « 
cj — With reference to 

'"'h knowledge 

• of the Mamlatdar or Chitnis is also the 
knowledge of the Collector. A I E 1928 
Bom. 201=30 Bom. L E 570=111 I C 278 
" A. 73— Where the Government 

rhave adopted a general policy of commuta- 
' tion of kulkarm watans, no investigation 

' f I P necessary. 

A I E 1931 Bom 212=33 Bom L E 2.39ri3| 

. ^ Mharki watmn 

' ^‘^^’kun appointed 

gie P^ichas. rheir award is null invalid 
- t cannot entertain the 

...Mahar watandars suit for restraint «« the 


JMl 
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BOMBAY HEREDITARY OFFICES ACT 

III OF 1874 (CWd) 
villagers from delivering the carcasses of 
animals & paying baluta to the mangs. A 
I E 1922 Bom 410=47 B 95=24 Bom L E 

917=68 I C 746 
— S. 18— Under — Jurisdiction — Civil 

Courts. 43 Bom 277= 20 Bom L E 993= 
„ 48 I C 224 

— Ss. 25, 36 & 64 — Applicability of, 
to Mharki Tatan — Jurisdiction. Civil 
Court. 19 Bom L R 779 

— S. 32 — The cash allowance in co- 
mmutation of kulkarni watan belongs to 
the whole family & the representativo 
watandar & his family cannot exclusively 
claim it. A I E 1926 Bom 364=28 Bom L 
E 556=95 I C 528 
— S. 36 — -Civil Court can entertain a 
suit for declaring a person as nearest heir 
to late Yatandar. 17 Bom L E 725=30 I 

C 925=40 B 55 
— S. 36 — Though Government order 
cannot be cancelled a declaratory suit for 
being a Watandar can be maintained A I 
E 1930 Bom 254=1 E (1931) Bom 167=54 B 
125=32 Bom L E 155=129 I C 391 
— S. 36 (3) — A civil suit can be filed 
for declaring oneself a watandar and of 
nearest heirship. A I E 1930 Bom. 254=1 
E (1931) Bom. 167=54 B 125=32 Bom. L E 

155=129 I C 39! 

— S. 36 — A suit is maintainable to deter- 
mine the question as to wlio is the nearest 
heir of the deceased representative watau- 
dar. 34 Bom 101; 40 B 55; 32 Bom L E 

155, followed. A I E 1931 Bom. 378=33 
Bom. 580=Ind Eul ( 1931 ) Bom 431=135 

1 C 847 

— S. 36 (3) — The rule of lineal pri- 
mogeniture shall be presumed to prevail 
in the watan family as regards succession. 
Eesort can be had to rules of succession 
to impartible estate like the zamindari. A 
I E 1931 Bom 378=33 Bom L E 580=Ind 
Eul (1931) Bom 431=133 I C 847 
— Ss. 64, 18, — There was no order 
undeiv the Be V. Juris. Act S. 4 (a) (3). 

suit lies for declaring the voidabiliiy 
of the watan register. In absence of in- 
terested party's application no action under 
S. 18 is possible. A. I E. 1922 Bom. 155. 

—S. 65- Dismissal of Yatandar and for- 
feiture of property by Government-suit 
against Government — Bom. Eev. Jurisdis- 
tion Act. ( X of 1876 ) S. 4. (A). 

21 Bom. L. R. 1155. 

— S. 67-Civil Court cannot entertain, 
a Suit for declaration that the plaintiff 
is the head of vatan family. 14 Bom-\ L. 

E. 395=15 I, C. 840=36 Bom. 420. 

— S. 67-partition-suits for partitiofi* 
Jurisdiction of civil courts in. 18 B.‘ 516. 

: — S. 73 — Only becausje the reasons are 
not -written^by ,Cmifftor bi® 

order-^a not’ mvalilL. it L' 1928 Bom. 
215=§f M 581=11! I C. 268* 





BESAI’S ALL IND|A CONSOLIDATED CIVIL DlflEST 1911— 19J4 


BOnWY HEREDITARY OFFICES ,ACT 

III OF '1 874 {Conoid.) 
— S. TS-where the Q-overnpient have 
adopted a general policy of commutation 
ot knlkarni watans, no inquiry under 
this section after consent of watan-holde- 
rs is necessary. AIR 1931 Bom. 212=33 
Bora. L. R. 239=131 I C. 664. 

> — S. 73. when an order commuting 

watan services is made without fulfilling 
o. 73t a civil suit canhe filed for its canc- 
ellation. A. I. R. 1926 Bom. 365=49 B 554= 
27 Bom. L R. 463=92 1. C. 1 10. 
— Ss. 73 & 15— The knowledge of the 
Mamlatdar or chitnis is no kudwledge 
of the Collator. A. I. R. 1928 Bom. 201= 
30 Bom. L. S. 570=111 I. C. 278. 
BOMBAY HEREDITARY OFFICES ACT— AMEND 
MENT ACT V. OF 1886. 

. T retrospective effect. 

A. I. R. 1928 Bom 291=52 B 393= 30 Bom. 

L. R. 591=110 I. C. 633. 

. ^ ^ The Section is not retro .s- 

peotive & the daughter succeeding to 
^thor takes absolutely when before the 
Act & a 'lew stock of de.scent begins from 

lG7=o4 B 12o=32 Bom L E 155=129. 1 C 391 

7”?? character of the tenure 

IS not altered by a Hindu female’s ad- 
vczse posses-sion. Male heirs are ]3referred 
granddaughter. A 


' — A* S — Ch VI r. 2 — Decree passed 
III terms of award against a military 
officer was set aside by Hiirli Court under 
Ss. 115 and 157. bS Bom G58=li> Bom .L R 

517=25 I C J7I 
—r. 17-— Wben an application to set 
aside a sale is imide to a, Collei^ior, th(^ 
applicant should at otue be refcrrt‘d to i]u* 
Court. A I R 1921 Bom 2011=45 B ilb2=2b 
Bom L R 475=62 I C 221 
—r 55— No special fee is allowed 
when a pleader is summofied as a. witne-ss 
A I R 1022 Bom 110=40 B 8Hr2b Bom ii R 

m=u I c n 

r. 00 (vie) — Iniorests of sons of jodg- 
nient— debtor in a property are not 
aliected by execution sale, if they are ex- 
pressly saved in sale proclamation. 22 
Bom L ,E 970=58 I C 391 
r. G9~[)nless issued under some 
enactiuent these Circulars are not law. In 
execution of a dcitree luirainst the father, 
joint family projiorty was sold’ 

Uiiutting to liieution tliat son s shai’e W'as 

A T ^ that ir was not sold. 

A I R 192(> i.h>m 54H=5M 33 
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BOMBAYBIGH COURT RULES {ConcU.) 

, . , 72 A— It is a material irregu- 

larity vitiating the sale when a property 
IS sold for smaller amount than the mort- 

li E 4B6=I E (1930) lom 396=125 ( C 908 

Tr~^+^ Sli 321, 323 — Dnder the rules 
the Prothoiiotoy can issue short notice of 
a motion. 14 Bom L E 629=16 I C 588= 

J6 B 418 

_ on appeal to 

High Court from preliminary decree ad- 

30 unde?^' '’"65''rf riSate 

Eules of Bombay High Court 37 Bom 
303=14 Bom L E 1190=17 I C 964 
• i ~r ^?7— Summons— Service by re- 
gistered post see 16 ;Bom L E 204=24 

, ^28, 129 — Defendant on 

whom the third party notice is served can 
at the hearing of the suit, ouesfim. 
jurisdiction of the Court on the gromid 
that he resides outside its iurisdictioii 
Leave under cl. 12 of Letters Patent can-' 
not be presumed to have been given un- 
less application -for leave is proved to 
have been made. 22 Bom L B 863=59 T P 
T> loo _ 28=1921 B 19,5=45 B 24 
Lr. IciO and 131 — Direction to third 
party order refusing diiection--Not a 
.ludgmeiit within cl. 15 of IIia ^ 

Patent— Letters Patent Bom d 16**®99 
Bom L E 1169=59 1 C 533=1921 B 320=45 

Bom 428 

-Er. 446, 461anc:_46_7-Morfgage decree 
Commissioner’s certificate 
-Whether purchaser can question-~Practice 
of inserting al the right title and iSgt 
HI- sale, proclamation under mortgage 

proper — Condition of sale 
misleading- Vendor’s minds not adidem' 
-Execution Sale..^. 21 Bom L E 2M=5^ 

„ K 10 n T ' ' . ‘ I C 384 

f ~i' 1 Ciily special affidavits are 
referred to by the words ‘as the pLxfn® 
Master shall in his discretion think prS’ 
to be settled by connsel’ in B 519 

Boir.LE 924--3IlC868 

decos't^'of^Es^5 no for the 
.seiurity for costs of the resVnfeuUs^hl 
igovermng.iu e with refereii^crto “ap^E 
from Original side and is imperative uii 
less an order is obtained exempting tVe 
appellant and shonld be given eflreVuo evS 
though It is inconsistent with the movi 
Sions of 0. 41, r. 10 of C. P C 14 

L E 1106=17 I C 739=37 B 57® 
BOMBAY HIGH COURT (ORIGINAL SIDE) RULES 

— WMher attendance of a nartv nr 
witness is necessary is a matter withm the 
master's discretion to be determined accor! 

k 41. (<i) 


239 
3 ft. 

BOMBAY HIGH COURT (ORIGINAL 

SIDE) RULES (CWd,). 

I ® 1930 Bonn 
24=31 Bom L E ](®0=54 B 62=1 E (1930> 
Bom 121=122 I C 121. 

Taxing 

A ■?*?>’, cannot be allowed. 
A I E 1925 Bom 355=27 Bom L E 532=8r 

I C 1043. 

Taxing Master’s dis- 
*® 2®* interfered with. A I E 
1921 Bom 87=45 B 1234=23 Bom L E 

„ 63 1 C 37. 

See also A I E 19.30 Bom 24=54 B 62= 
31 Bom L E 1020=122 I C 121. 

n,;oc,;~^^® Equity & the com- 

missioner are .ludicial officers. A I E 1929 
Bom 478=31 Bom L E 1081=1 E (1930) Bom 

49=121 I C 43.L 
. .. Lne same person cannot represent 
both an applicant and the respondent 
or on one^side in two capacities & apiiear 
by two sets of counsel in an originating 
summons. A IE 1921 Bom iS Bo| 
L E 1137=85 I C 504. 
“T®iisEsh practice should be made the 
apportioning costs in respect 

Vt riot The procedure 

of costs taxation described. A I E 1927 
Bom 449=29 Bom L E 673=105 f C 89^ 

, taxation matters the Ene-Iish 

Practi^ should be followed. A I E 1926- 
Bom 18=50 B 69=27 Bom L E 1 195=91 8 C 

:■ m,.-' *53.’ 

i V . The costs must be paid by the party 
taking taxation. The party taking^ thl 
review can be made to pay the costs of 
S® Taxing Master. A I 
E 1925 Bom 355=27 Bom L E 532=87 I C 

1043. 

of suit— power of. 39 
^ ® 655=30 I C 560. 
fr,™ , • 1 ."^,90106 of law in a suit be 

tore a single judge can be referred to P B. 

4OT*9Q A I E 1927 Bom 

487-29 Bom L E 1124=51 B 971=103 I C 

906. 

K®' ®9~The deft or his Attorney- 
A of •’®,®"PP**!,^. with a copy of the plaint 

that he be served nor that his Attorney 
file his power. A I E 1930 Bom 567=32' 
Bom L E 1333=1 E (1931) Bom 69=!28 I C 

613- 

—a 107~Summons See. 16 Bom L E 
hibi+pT^^ 

extempore without 
hang written Statement. 15 Bom L E 126= 

\ j ‘ ' 10 I C"9S» 

«2eft must 

show th^t’it the suit was 

filed but m i^esf e<^ ^ counter claim it is 
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336 
ITI 

BOMBAY HIGH COURTS (ORIGINAL 

SIDE RULES iCoiitd) 

'eiiQagh if he proves that it was time barred 
the time of pleadings. A I E 1923 Bom 
113=24 Bom L R 998=77 I C 943. 
^ — r. 118— Set off & counter claim are 
distinguished. AIR 1923 Bom 24=24 Bom 
L R 328=47 B 182=67 I C 326. 
-^r. 119- Official Assignee’s adjudication 
must be within a specified period. AIR 
1929 Bom 107=31 Bom L R 35=53 B 290=1 
R (1929) Bom 408=117 I C 440. 
— r. 119 B — ^ISTo separate title is pro- 
vided for when the deft’s counter claim is 
directed against the plff only. AIR 1930 
:Bom 216=32 Bom L R 212=1 R (1930) Bom 
588=127 I C 412. 
is important for 
limitation for appeal the latest date of 
proving must be mentioned in the notice. 
AIR 1929 Bom 107=31 Bom L R 35=53 B 
290=1 R (1929) Bom 408=117 I C 440. 

. . IS no decision of 

jurisdiction when a third party gives 
notice giving direction. A I R 1921 Bom 
195=45 B 24=22 Bom L R 863=59 I C 28. 
^ — -rr. 130 & 131— An order is not a 

judgment when it refuses directions unaer 
the Sections. AIR 1921 Bom 320=45 B 
428=59 I C 533. 
Rule 136 Set off- Amount of in excess 
of amount of plaintiff’s claim being in 
respect of a claim on which a sepai'ate 
action cannot for want or jurisdiction be 
r brought in the Bombay High Court— Rule 
H Quaere. 34 B L R 

-1401 (U04)=141 I C 387= A I R 1932 B 61^ 

I R 1933 B 83. 
~r. 193 (1)— A Chamber Judge can 
‘ extend time m a case under 0 37 C P C 
-A I R 1926 Bom 578=28 Bom L R 1080^ 

97 I € 766. 

-Rules 199, 202 and 348-The appoint- 
;,ment or a Receiver is a serious matter and 
involves serious consequences, and it is 
desirable that such orders should be made 
proper materials and 
anidavits and not in a summary manner in 

which directions are given under the sum- 
- Chambers. 34 B L E 

717=138 I G 221=1 R 1932 B 353=A I E 

1932 B 314=A L R I9J2 B 

— rr. 212 to 220— Question to be pat 
on an originating summons as well as the 
applicabilety of the Sections given. ATE 
1927 Bom 195=51 B 247=29 Bom L R 19= 

.. 01 ( lOM C 229. 

Eel Act the Court can give declaratory 
-1Q.M suBimcns. AIR 

.1922 Bom 84=17 B 391=24 Bom L E 449=M 

X. —lo {(imended^-ll^hen the existence 
of a partnership is disputed the Section is 


BOMBAY HIGH COURT (ORIGINAL 

SIDE! RULES (OonirlJ 

inapplicable. AIR 1923 Bom 394=25 Bom. 

L R 390=73 I C 254. 

— r. 223 — When the di.simtcd fact.s in 
volve much oral evidence an originating 
summons is not the proper method. 21 
Bom L R 972=53 I C 650. 

— R. 223-Originating surmnons-Practice 
High Court, see. 21 Bom L R 972=53 I C 

650. 

— rr, 242 & 243 — Reasons for the order 
are not necessary to be given when it i.s 
made on a petition to chamber Judge 
adjourned in Court. A I .R 1927 Bom 1 13= 
51 B 267=29 Bom L R 126=100 1 C 94 L 

— rr. 253 & 266— A Court cjiii go into 
the question of Receiver’s accoiuits^ tSj the 
amendment of decree cait he |)er,mitted. A 
I R 1924 Bom 166=25 Bom .L R 888=77 I C 

171. 

—Rules 266 and 267— Costs— Payment 
of— Decree directing, When taxed and 
noted in the margin hereof ’’—Cc mpietion 
of decree in regard to costs only on day 
when the costs are actually taxed and nut 
on the day of delivery of judgment pro- 
viding for payment of costs. 34 B L II 67!) 
{681)=138I C 832=1 R 1032 B 445=A I R 
1932 B 378=A L R 1932 B 706. 

— Rule 288 — Enlargement of time 

undei — Application for— Expiration of 
appointed time— Application may be made 
after. 56 B 231 ( 235 )=34 B L R 880=130 
I C 845=1 R 1932 B 559=A I R 1932 B 615= 
A L R 1932 B 1003 

— Rule 288 — Order ” in Consent 
order included in 56 B 231 (236)=34 B L 
R 880=139 I 0 845=A I R 1932 B 615= 
ALE 1932 B 1001 

— Rule 309 — The retainer of an 
attorney ordinarily comes to an end when 
the suit is ended. A discharge is necessary 
during the pendency of the suit and not 
after it has ended. After the suit is over 
the attorney is ipso facto discharged so 
far as the suit is concerned and would 
need fresh authority from his client to 
act for him in execution proceediiK^s. 34 
BLR 615=138 I C 320= A I R 1932 H 337= 

I R 1932 B 363 
, Rules 318 and 323 — Prothonotary 
of Bombay High Court— Negative register 
kept by— Application for making oiiiry in 
—Application for execution is, and efitities 
applicant to rateable distribution under 8 
73 of C P C. 34 B L E 1403 ( 1409 )=A I 
R 1932 B 622=141 I G 389=A L R 1933 B 270 
. . 329— C P C S. 95 is inapplicable 

k damages are not limited to Rs. 1,000 in 
a suit under ordinary original civil juris 
diction. AIR 1926 Bom 523=28 Boin L» 
B 1077=97 I C 76^' 
-Rule 243— It is not oreu to tho 
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BOMBAY HIGH COURT (ORIGINAL 

SIDE RULES (ContO) 

parties by cousent to ignore the rule 
requiring leave of Court, 

Where the notice of motion was for 
restraining the defendant from prosecutin^y 
the suit which he had filed against the 
plaintiff m another Court, held that an 

should not be proceeded with till after 
the disposal of the ^ notice of motion did 
not amount to a waiver on his part of all 

entitled to 

wi? ^ notice of motion at the heariim 
both as to the procedure adopted and as 

ou 15 001=109 I C 741=34 E h E 74 <^-r 
1932 B 538= A I E 1932 B 393=A L R ~J932 

^ —Buie 343— Held that a notice of 
motion to restrain the defendant from 
prosecuting a suit which ho had filed 
against the piamtifE in another Court could 
noi- be served on the defendant before 
service of the writ of summons, in the 
abseuce^of leave uf Court obtained unde? 

to1“ 19^2 (corresponding 

TO 1. o4d of the rules of 1930) and that it 

vas not open to the defendant to wahY 

ihe ob3ection as to the want of sinh Ir-ivA 
by consent. 56 B 551=34 B L E 74<t-r Q 
I C 741=1 R 1932 B 538=A I R i'4 B 
, , 393=A L R 1932 B 810 

liio de bene esse exam inaf inn nf* 
the withesses should ordinarily be held in 
Court and preferably before the Jud»e 
YuR° "‘“‘1 decide the 

disYreSi h4"%o“ dSe'^Yh'^ 

The pr.act.ice in the 

Court of the Prothonotarv 
or his Associates to do this 
Court hours and of the 

deputed charging a personal fee for the 
work recognised. The charge of fees dn? 

GoyernniMt under the High Court 

Rules m such a case, which was al^ in 
accoMance. with the practice of the 
Prolhonotary’s office, also upheld on th? 
ground of the party objecting haviua 

acquiesced in that practice. 34 B L E 611 = 
loo 1 C o2o=A I R 19o2 B 4G5=A L R (932 

tion 

extension of time canbe given by the Jourt 
.AIK 1931 Bom 120=32 Bom L R 1650= 

- as- mt, , . ‘29 I C 890 

r. ooo vv hen a siicriff rpnKcocj +1, 

money & they are with him relief a4i St 
inm tor levying poundao-e 

^ remedy m by suit but he has no ri£ to 


m 
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Bombay High 
deputing one 
work _ outside 
Associate so 


BOMBAY KIGH COURT (ORIGINAL 

SIDE) RULES (Concld.). 

poundage when money is paid before 
attachment. A I E 1927 Bom 420=29 

L R 686=103 I C 452: 
rr. 397, 399— Commissioner takiiie 
accounts has power to decide questions of 

law. 19 Bom LE 798=41 B 719' 

— r. 48^The rule is inapplicable 
when an objection once disallowed is 
Commissioner A I R 
1924 Bom 231=47 B 593=25 Bom L R 280= 

r sns Ti. - *2 I C 593 

ii- r~ o,~. summons is adjourned to 
the day of hearing the Costs are in the 
discretion of the trial judge. AIR 1926 
Bom 18=50 B 69=27 Bom L E 1195=9|- 

I C 153 

m • ->■•,519— The expression “ as the 

to special 

affidavits. 17 Bom L E 924=31 I C 868. 

— rr, 621 & 622— For attorney’s costa 
in respect of instructions for brief the- 
details should be mentioned. All interviews 

& attendances must be recorded. After the 

delie-rery of the brief till the end of the 
p continue. A I 

R 1927 Bom 529=29 Bom L R 1093=(oY 

I C 731 

,1, . "rL' objecting should 
mistake of law' or principle of 
the Taxing Office^ A I R 192 I Bo 4T8=50 
B 69=27 Boin L R 1195=91 \ C 15^ 
rr. 531 529 — Before a review 

under r. 5ol of taxation is claim oBiection 

AIR 1930 Bom 536=1 R (1931) Bom 18- 
32 Bom L R 1079=128 I C 34i 
--r. 602— When there are rival Wills 
one set up by the caveator must be filed 

A I Tl 990^1 Proceed^ 

n lUll-l H (1930) Bom 126=122 ! C J26 
- —r. 704— Costs of application to he 
registered as share-holder. 17 Bom L R207 

r. iob An appellate Court in excp-n 
tion oases would demand additional seowitv 
for costs. AIR 1926 Bom 42=27 E £ 

T, ® 1216=94 I C 654 

At- /b7, security for costs in 
-amount of the costs likely to be heaw— 
whetoer sufficient cause'^ for rxdernm 
further security. A L R 1933 R 138=35 

L R 37=A I R 1933 B 120 
BOMBAY HINDU HEIRS RELIEF ACT (VII of 1866) . 

„ . T*^’ satisfaction . of a decree ■ 

tedTv PTTjTOrty inheri-., 

IS attachable. , ^ A 

Bom L (iS 

Bom 499=119 I C !79 
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BOMBAY IMPROVEMENT TRUST ACT ( IV oF 

1898) 

— S. 48 (II)— Appeal from order of — 
'Whether lies— Laud Acqu, AcL Ss, 18 and 
31 (2). 18 Bom L R 826 

LBOM. INSOLVENCY RULES, 1910 

— Br. 2 (2) and Schedule 2, Br. 25 
.■and 27— Court— Official Assignee enquiring 
into claims, made against estate of insol* 
vent pending insolvency is not a Court. 
MB LK 1175=139 I C 587r A I B 1932 B 
569=1 R 1932 B 511 
— Br. 112 & 115— Trustee under com* 
position scheme — Bejection of claim by, 
under r. 115 — Order of — Be view of, on a 
notice of motion — Jurisdiction as to — 
Insolvency Court has, under rule 112 or 
in the exercise of its inherent jurisdiction. 

34 B L B 1172=A I R 1932 B 557 
— B. 116— Trustee under composition 
•scheme — Proof of claim lodged for proof 
be-fore Official Assignee before composition 
-or scheme was arrived at and proof neither 
•admitted nor rejected by Official Assignee 
—Jurisdiction to call for— Trustee has no, 
under Buie 115. 34 B L B 1172=A I R 

1932 B 557 

BOMBAY IRRIGATION ACT VII OF 1879. 

[Bep. in pt., Act XYI of 1895; Bora. 
Act III of 1880: Bom. Act III of 1886,] 
-^Ss. 3, 31, 34 and 35— Suit for com- 
pensation for loss of non-supply of water 
is not triable by Civil Court. Bom. Irriga- 
tion, Act 7 of 1879. A I B 1922 Bom 8 
=24 Bom. L B 264=46 B 738=67 I C 43 
- — Ss". 22 and 23 — Control over supply 
of vwaier from water course is regulated 
by, Ss. 22 and 23, which confer that right 
•on the Gqv. alone. 14 S L B 53=62 I C 225 
— S. 23 — Suit to set aside an order of 
■CoUector under Bom, Irrigation Act is not 
maintainable until an appeal against the 
order, is preferred. 6 S L B 241=19 I C 627 
— Ss. 31* 38 — Suit’ for damages against 
: Secretary uf State, for deficiency of water 
caused' by reducing the dimensions of 
sluice is maintainable^ 58 I C 769=14 S L 
^ R 79 

— S. 35 — Collector’s decision of a 

claim for compensation under s. 35, bars a 
CiviiSuifc for the same relief. A I B 1922 
Bom,8=46.B 738=24 Bora L B 264=67 I C 43 
BOMBAY KARACHI PORT TRUST ACT (VI 

OF 1866 ) 

—Suit against, Port Trust for Com- 
pensation must be brought withiq six 
months from accruah of' cause ot action. 
Person in S. 87 meeus ihe board, or any 
officer or servant of the Bqardj 10 I C 
972=4 S, LR 236 

^ IS cpu- 

by appoiiiting a receiver under 
Provident Fund Buies framed 
by the Port Trust. 18 S L E 311=76 I C 
7S9=A I R im S 57 
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BOMBAY KARACHI PORT TRUST ACT 

VI OF 1866 (Conic!) 

S. 7— “Becoming” iisqd in contra- 
distinction with “Being” — Being Begistered 
means in the process of Registration. If 
an association takes steps to have itself 
registered, though not actually registered 
before election, It complies with conditionH 
prescribed by Sec. 4, Sub-S. 2. 1926 Sind 

169=20 S L R 314=92 I C 374 
— S. 15-Interest means material interest 
-Manager of firm obtaining boiiUvS in con- 
tracts for the firm not di.sqiialified to be- 
come Port Trustee unless he is a salaried 
manager with some share in the profit also- 
If Company is Joint Stock Company no 
such disqualification A I B 1925 Sind 146 
' =19 B L li 15=86 I C m 
— S. 46— Turstees are statutory bailees 
to ship-owners and holders of Bills of 
Lading-Onus on shii'-owaers to prove 
that they are holding as bailees of hohlers 
of Bills of Lading and have no remedy 
against them. A I B I93i) Sind 36=122 IC 388 
— B. 49— On expiry of .free days 
Trustees may proceed against ship or <,iwrier 
of goods for further charges. A 1 B 1930 
Siiid 36=122 I C 388 
— S.— 50 — Trustees have option to .sell 
goods or not where no notice of lion is 
given by ship owners-Section makes it ob- 
ligatory only after persons claiming lien 
call on the Board to sell them. Suit by ship- 
owners against trustees and holer of* Bill of 
Lading for recovery of money paid uiider 
prvOtest. Holder contendetl goods .sold dJtl 
not bear his marks-Coiitentiou valueless 
against both ship-owners not being respon- 
sible for the marks and trustees liot being 
parties to Bill of Lading. A i. R 1930 
Sind 36=02 i C m 
— S. 56— Under By-Law 6 ail goods 
even if originally irregularly landed must be 
removed when the storers are called upon 
to so remove. AIR 1921 Bind 142=26 Gr 
L J 137=16 S L B 169=83 I C 667 
— S. 87 — ‘Person’ includes board of 
trustees Karchi Trust Board can elaim 
benififc of section 87. 89 i c 316 

— S. 87— Bombay General Clauses Act 
(1 of 1904)-Persou meaning of-Buit against 
port trust for coiupeiisation-Convevance 
from wharf to import yard-Liabilfty of 
board ‘Carrier’ meaning of-Lim. Act Art. 30. 

4 S L B 236=10 i C 971 
— S, 87— Suit against Fort Tnist-Limi- 
tation-Bxclusion of holidays-General Pro- 
visions of the Limitation Act regarding ex- 
.elusion of holidays not- applictibie. Limita- 
tion Act S. 29 (1) (B). 11 S L B 106=4S. 

I C 168 

Ss. 87 & 88— The word ‘person’ in 
s._ 87 of the Karachi Fort Trust Act techni- 
nically includes and was iiitei^ded to iuclu*. 
de the. Board. Bs, 87 Sc 88 of the Karachi 
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BOMBAY KARACHI PORT TRUST ACT 

VI OF m(i(Conckl) 


*fPort Trust Act do not distinguish suits 
^ against private individuals from suits again- 
^ s. 87 deals with the 

limitation of suits against the Board, 
or any servant or officer of the Board, 
while s. 88 (lefines the responsibility of the 
Board tor the acts of their officers and 
servants. 11 S L R 126=45 I C 410 

BOMBAY KHOTI LEASES ACT I OF 1865 

A 4 . 1 ®®^ cJurvey and Settlement 

Act 1 of of 1865 

JBOMBAY KHOTI SETTLEMENT ACT (I OF 1880) 
See also under Land Tenure 

& 6, 17 to 22. 27, 28, 33, 39,41 Am., s. 13 
Rep., s. 29 Rep. m Pt. and Am., s. 31-A 
Ins-, Bom. Act III of 1904.] 

A khot is an occupant possessing in 
■some measure a proprietary right, whose 
mterest in the fflioti Village is limited. 

. ^.‘‘buhyat to Govt, must be in eonfomity 
with Xmstom except as altered by Bombay 
Act 1 of 1865. - A I R 1925 Bom 44=48 B 
599=2fa Bom L R 754=83 I C 370 
S. 8 — 111 absence of anv sneH,] 

agreement between tenant and khot the 
formeiMs an yearly tenant entitled to 
notice under ^Bom. Laud Revenue Code 
S. 84. AIR 1921 Bom 38=45 B lOOl-^l 
Bom L R 411r6l [ C 594 

i ^ 10— An adverse possession 

of a khoti land of an occupancy tenant 
: does not extinguish his right to relinquish 
his occupancy right to the khoti. but his 
ngni to actual possession. 46 B 1001=23 
Bom L R 411=61 I C 594 
. 9— Transfer of permanent tenancy 

withconsent of managing khot is valid 
4b Bom L R 421=A I R 1924 Bom 459=80 

4 4 . 9— Occnpancy tenant has no rmht 

to traMfer his right unless it is created 
or conferred upon him by khot 
at the time of creating the tenancy. 14 , 

Bom L R 1157=12 1C 956 

■ j.r ' 

transfer under S. 10 . Resignation w tW 4 

consent ot alL khots is invalid. LeaL ^ 
synchronous with such resignation is aho i 

. invalid, and as such Ihe “tenant is ot ^ 

estopped from showing the title of 
khot so found. 16 Bom L R 586 sf bS 

709=28 I C 134 

17-, si • 



BOMBAY KHOTI SETTLEMENT ACT 

« OF 1880 (Cmtld) 

I khoti settlement Act 1922 is null and void 
^ out does not entail forfeiture. 44 B 267= 
t, 22 Bam L R 102 

Mortgage by manager for- 
g teits his share alone and not that of any 
I other co-parcener AIR 1926 Bom 166= 
9 50 B 189=28 Bom L B 71=93 I C 123 

— S. 10— Khot’s right is not destroyed 
by payment by Khatedar of the mortgage 

1923 Bom 33=24 Bom L R 1160=73 I C 88D 

portion of the 
Khoti lands by the occupant places that 
only at of the khot. 

; A I R 1922 Bom 257=46 B 470=24 Bom L 
Q _ V R 131=68 I C 277 

' 4 . 1 , A • X oO~Entry in Settlement Register 

that, interest of any occupancy tenant is 
L not tranferable is final only if the persnn 
, IS an occupancy tenant. 43 Bom 565=21 
Q 01 Q Bom L R 361=51 1 C IDI 
73 ' of the decisions of 

Recording^ Officers are final under S. 21 
but mere in a revenue record is not a final 
decision. 43 Bom 469=21 Bom L R 350= 

5M C 7 
decision 

of the Recording Officer and not a mere 
entij of a person’s name in the Settlement 
Register is made binding by S. 21. A T R 
1922 Bom 329=24 Bom L R 323=46 B 966= 

. -S- f 8 of^Ih'eruii 

framed under S. 40, Civil Court is preclu- 
reasonable amount, 
ot rent. Occupancy tenant is liable to pav 
yop-share determined ' 
under R. 8 R. 8 is mtra vires. 37 Bom ‘^^84= 

— 66— b. 66 prohibits private 
arrangements b^ khots with tenants con- 
terms of the botkhot. A I IL 
1926 Bom 119=27 Bom L R 1487=92 I C 542? 

37— Khot can rely on “mamuli- 
I vahivat in absence of a new Settlement, 
on the expiry of the old one. AIR 1^130 
Bom 190=32 Bom L R 175=125 I C 44^ 
BOMBAY LAND CUSTOM ACT 29 OF 1857 

8-The words “passed or attemp- 
ted to be passed in para 2, must be 
station etc. ” A I R, 
1929 Bom 46=63 B 97=30 Bom L R 1494== 
Ind Rul (1929) Bom 313=115 I C 409’ 

4 E “?■ contemplates seizure br 

otticer at station under Act only. A F k 
1929 Bom 46=63 B 97=.30 Bom L^ R 1494 * 

Ind Rul (1929) Bom 313=115 I C 40^ 

4 * <3oes iiot 'ow^ioA - 

or good faith,, but, 

97=30 %m £ ]^''l494feHi'Rul fl929) Bom 

313=115 I C40f 
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BOMBAY LAND REVENUE CODE 5 OF 1879. 

(as amended hy Act 6 of 1901.) 

—On relinquishment of plots m a 
taliikdari estate held-free of rent and 
assessment and local fund in Govern- 
ment's favour, the Govt, can recover from 
plot-holder the assessment and local fund. 
AIR 1930 Bom 497=32 Bom L R 907= 

Ind Rui (1930) Bom 613=127 1 C 501 

— Bxpartee grant of Sauad at City 
survey does not entitle the grantee to 
? turn out the person in possession of the 
' land. AIR 1925 Bom 430=27 Bom L R 

656=95 I C 881 

— Strict construction of the Code in 
favour of the subject is required. A I R 
1927 Bom 601=29 Born L R 1350=106 

! C 219 

— Ss. 3 (11) 109, 197, 207— Entry in 
Revenue Register due to misunderstand- 
ing of a certain order can be rectified. 
Tenant of rice lands have a right to ob- 
tain manure over the adjoining Avaste-land 
of their superior holder by custom. 14 
Bom L R 124=36 B 315=14 I C 413 

— S, 3 cl. 19— Agricultural lease of a 
village does not mean ‘alienated village’ 

I in cl, 19 uf s. 3, and the lessee in such a 
case does not acquire right to build over 
the land. 13 Bom L R 883=35 B 462=12 

1 C 359 

— S. 3 CL 19— Lease of a Village for 
for agrieuitarai purpose does not mean 
alienated village within cl. 19 of s. 3 and 
the lessee in such a case does not acquire 
right to build over the land nor the right 
to levy extra assessment possessed bv the 
lessor i. e. Govt. U b L R 883. 

.. ^ (29) & 217 — Holders of land 

in^ alienated village at the time of introdu- 
ction of Survey Settlement become occu- 
pants entitled to rights of occupants in 
unaiienated villages under s. 217. 20 Bom 


POMBAY LAN0 REVENOe CODE 

¥ OE 1879 (fJonkI) 

— S. 37— Collector’s order of disposse- 
ssion relating to private laud is ultra vires ■ 
Mere entry in Reveune Records does not 
amount to* transfer of possession, Derual 
of user of land in a particular way is not 
a denial of title. Only Civil Courts 
possess power to deckle question of title- 
unless taken away legislature. 24 I 0 813= 

7 S L R 169 

— S. 37— Bombay Act, I3hagdan village 
37 Bom 87=14 Bom L E 934=17 I C 659- 
— S. .37— Land at the disposeai of 
collector— Evidence Act S. 110, 19 I C 
565=6 SLR 210 
— S. 40 — Bombay Survey and Settle- 
ment Act Bs. 37 38 — Bee 20 Bom L R 

141=44 I C 872- 
— S. 48— Conversion of land from 
agidcultural to nonagricultaral uses entails 
liability to extra assessment under B. 35 of 
Bombay Act I of 1865, 42 Bom 126=20 
Bom L R 22=43 I C 744. 
— Ss. 48 ami 214— On alteration of 
assessment of land converted from a.gricuL^ 
tural to buildiijg sites, the grantee of 
! agricultural assessment is entitled io tlio 
1 altered assessment. A I R. 1929 P C 34=31 
Bom L R 256=53 B 230=56 I A 51=( 1929 > 
A L J 47=49 0 h J 179=33 C W K 293= 
Ind Rul (1929) P C 41 (P C)=II4 i C I 
— S. 53 — Assessment-Non payment of- 
Foi’feiture of land — 3:le-grunt of land— 
Previous incumbrances on the land wiiHiil 
out by the regrant, 15 Bom L R 827=21 I 
C 310=37 B 692 
— S, 53“Iu absence of a custom rent 
equivalent to assessment cannot bo enlnuiced 
Payment of assessuient by tenant raises a 
strong liresumption of oc*cLipa,ncy rights. 

77 I C 878=A I R 1923 B 449 
1 — S. 66-Grant of land to one co-owner 


L R 887=43 Bom 77=47 J C 745. i personally subsequent to amendment should 


^ s. 10— Power of Collector-Mamlat- 
dars Courts Act ( II of 1906 ) S. 23 36 
Bora 123=13 Bom L E 1031=12 I c' 709 
S. 37—11! absence of specific legisla- 
tion, public highway cannot be blocked 
to GoTt. AIK 1929 Bom 94=63 B 187-31 
Bom L E 97=Iud Eul (1929) Boni 417=117 

1010 T Act XI *of 

1912-Land forming part of a river bed— 
Xease by Collector— Order by Collector 

Mff “’I 4d-Appeal 

to plff—feuit to recover possession of laijd- 
Bar-Limitatioii Act Art 14. 22 Bom L E 
^ _ 146=55 16 591 

uni:; ^ 

8 ®n‘^Ti:?9 

I C 51 


be presumed to be an individual one. Other 
Co-owner desiring to avail of it must 
prove that in came under S. 90 Trusts 
Act. AIR 1931 Sind 27=Ind Rul ( 1931 ) 
Sind 40=130 i C 552 
— S. 56— Grant of fallow-forfeited 
land to only one of the Several Co-owners 
of joint property subsequent to 1001 is 
individoai one. AIR 1921 Bind 212=23 S 
L R 401=lud Rul ( 1929 ) Sind i75=n8. 

I C 207 

— Ss. 56 and 153— Application of S. 
56— Only on a forefeiture under S. 153 — 
Trusts Act S. 90, 40 Bom 483=18 Bom L 
E 438=37 I C 295 
— Ss. 56 & 153— A forfeited occu- 
pancy can be regranted by Collector under 
S. 56 of Bom, Land Revenue Code as 
amended by Bom, Act III of 1901, because 
it has a retrospective effect. 8 S L R 233= 

' 28 I C 
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BOMBAY LANP REVENUE CODE 

V OF 1879 {Co?itd) 

— S. 56~Coiiector has no power to 
restore to original occupant a forfeited 
occupancy transferred to a new tenant 
under R. 63, 36 Bom 91=13 Bom L E 968= 

12 I C 545 

— S. 61 — s. 61 Contemplates area dete- 
riorated for purposes of cultivation or for 
' quarrying. AIR 1928 Bom 180=30 Bom L 
R 431=109 I C 545. 

— Ss. 62, 211 — A Coinmissio ner cannot 
pass an order charging occupancy price for 
a land granted to a person free from occu- 
pancy price and assessment originally. A 1 
. E 1931 Bom 238=33 Bom L R ‘'213=ind Rul 
• (1931) Bom 337=55 B 165=132 1 C 497 (R B.) 

— Ss 62 and 211 — Commissioner has 
no jurisdiction to make order fixing occu- 
pancy price of land given free to plaintiff 
by collector long after the grant by the 
•latter. A I R 1931 Bom 238=33 Bom L R 

213=55 B !65. 

— S. 63 — A suit for declation that an 
order by Collector disposing of the occu- 
pancy to the second defendant was void, 
and for possession of the land is governed 
by Art. 120 of the Limitation Act and not 
144. A I R 1931 Bom 369=33 Bom L R 
‘ 772=55 B 447=Ind Rul (1931) Bom 524=134 

I C 716. 

^Ss. 63 and 64— Proprortionate rent 
can be demanded by land lord for alluvion 
granted to him by Govt. A I B 1924 Bom 
449=26 Bom L R 520=80 I C 427. 

— S. 65 — Application to use agricultural 
Jand as cattle— shed can not be refused 
without enquiry Shed cannot be ordered 
to be pulled down. A I R 1924 Bom 369= 
26 Bom C R 371=81 I C 491. 

— Ss. 65 & 66-Land used as a graveyard 
also a timber depot— Occupation for 50 
years — No payment for assessment-Notice 
by Govt, to eject unless timber depot i 
closed— order ultra vires— Limitation x\ct ^ 
Art 14. 17 Bom L R 513=39 Bom 494=29 l l 

C 490. ; 

— S. 66 — Fine under s. 66 is not go- 
verned by s. 148 AIR 1927 Bom 601=29 | 
Bom L R 1350=106 I C 239. ! 

— S. 66~The actual area built upon j 
and not the whole holding is to be levied ! 
with penalty. AIR 1927 Bom 601=29 Bom ■ 
L R 1350=106 I C 239. j 

— S. 68— Tenant is not occupant if the i 
origin of tenancy is unknown. AIR 1926 
Bom 257=50 B 155=28 Bom L R 424=94 I C 

662. 

— Ss. 68and 79 A— Application for 
transfer of part of occupancy subject to 
prohibition of alienation is at the most an 
-attempt to alienate and as such it does 
„.!-not justify eviction. 45 B 920=23 Bom L R 
i - ‘ - ; . - 279=61 I c 347. 


BOMBAY LAND REVENUE CODE 

V OF !879 (Co7iid ) 

— S. 73 A — Houses in an occupancy, 
with land below — Transfer of without 
sanction of Collector — Prohibited by s. 73 
A— 56 B 278 (283-4, 287)=34 B L E 780=A 
I E 1932 B 370=1 E 1932 B 577=140 I 
C 164= A L R 1932 B 832. 

— S. 73 A — Beading s. 73 — A in the 
light of the definitions, the transfer that 
is forbidden is of the sum of the rights 
vested in the holder or the interest of the 
holder in the land, including trees and 
houses as being things attached to the earth 
The section does not preclude the transfer 
of a part of land. 56 B 278 (282-3)=34 B L 
E 780=A I E 1932 B 370=140 I G 164=1 E 
1932 B 577= A L R 1932 B 832. 

— S. 73 A — Trees in an occupancy— 
-Sale of apart from land — Not in contraven- 
tion of S. 73 A— 56 B 278 (282 3, 291-2)= 
34 B L E 780=A I E 1932 B 370=140 I C 

164=1 E 1932 B 577=A L R 1932 B 832. 

— S. 73 xi— -Transfer of restricted 
tenure is governed by s. 73 A. A I E 1930 
Sind 75=Ind Rul (1930) Sind 60=121 I C 876 

— 73 A — Suit for specific perfor- 
mance of an agreement to sell restricted ■ 
tenure without sanction of revenue au 
thorites or for damages is not maintainable 
AIR 1928 Sind 63=22 SLR 396=105 I C 

735. 

, — S. 73 A — Sale of restricted tenure 
without Collector’s sanction is merely 
voidable/ A I E 1930 Sind 12=Ind Eul 
(1929) Sind 171=118 I C 203. 

— S '74— Rajinama and kabuliyat are . 
only documentary evidence of transfer and, 
do not by themselves 'constitute transfer.' 

22 Bom L R' 1079=59 I C AU. ' 

, — S. 74 — Suit by .a vendee to ^ 'recover 
possession of unalienated lands relinquished, 
by a khatedar to a new katedar under tv 
rajinama executed before he sold the lancL 
is not maintainable. 41 Bom 170=18 Bom. 

L R 976=38 I C 838* 
74— T. P. Act s. 54-sale of equity- 
of Redemption. 18 Bom L R 980 (Nole)= 

38 I C 819. 

— S. 74— Mere execution of Rajinama* 
and kabuliyat does not necessarily by itself 
amount to a transfer of property, 22 Bom Lr ■ 
R 140=55 I C 619, 

— Ss. 74, 76— Eejinama and kabuliyat 
under Bom. Land Revenue Code, 1879 are 
not compulsarily registerable. 42 Bom 359= 
20 Bom L R 358=45 I C 492. 

— Ss. 74 and 88 (c)-notice of relinqui- 
sliment of lease by tenants — Inamdars not;, 
authorised to receive notices — relinquish- 
ment does not extinguish tenancy. A L R 

1933 B 112. 

— Ss. 74 and 88 — Notice of relinquish- 
ment received by Inamdar is not exempie<f 



— S. 83 — In the case of a tenancy 
elating from 1 864, the mere fact that the 
Jandlord^^ permitted the tenant to mortgage 
me holding and bring it to sale, does not 
Jeaci to an inference of peimaneht tenancy. 

1 M PJblBom 417=33 Bom L R 613= 
Ind Rill (1931) Bom 504=134 I C 696 
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from registration unless survey settlement 
is introduced or powers uxider s. 88 are 
conferred on Inamdar. ALE 1921 Bom 
371=45 B 898=23 Bom L E 272=61 I C 464. 

— S. 79 {A)-Notice of evictioii-Guzarat 
Talukdar’s Act (YI of 1883) s, 31. 44 Bom 

832=58 I C 88. 


— 8. 79 A — notice to Collector to re- 
cover possession, C P C S 80, 14 Bom L 
E 577=16 I C 445. 
— Ss. 79 A and 202— Talukdari oflBicers 
Power of, to evict a person summarily 
Bom. Gujerat Talukdar’s Act Ss. 29 B 33 
(2) cc. 19 B L R 855. 


— S. 79 A— Only j>®rsons in wrongful 
possession and not under any* decree of 
Civil Court, can be evicted by collector 
under s. 79 A. 12 Bom L E 837=35 B 72. 


— S. 79 A— 'Art 14 of Limitation Act 
does not apply to a suit by a pesson^ sum- 
marily evicted under s. 79 A inspite of 
absejice of necessary conditions. A I E 
H921 Bom 381=45 B 920=23 Bom L E 279=61 

I C 347. 


--Ss. 79 and 68— Contract for aliena- 
tion of occupancy granted under 8. 68 
subject to prohibition of alienation is not 
breach of condition of grant, and does 
not justify eviction. A I E 1921 Bom 
381=45 B 920=23 Bom L E 279=61 

I C 347 

— S. 81 — Eegistered occupant ^ failing 
to pay assessment does not lose his occu- 
l>aiicy rights even if it is paid up ^ by co- 
shai’er and khata is transfered in his name. 
A I E 1922 B 198=46 B 221=23 Bom L E 
1024=64 I C 201 


— 8. 81— Eemoval of registered occu- 
pant’s name from the Kliata and substitu- 
tion of his co-sharer’s name instead forfeits 
only the registered occupant’s interest and 
3iot his occupancy rights. A I E 1922 
33om 198=23 Bom L R 1024=46 B 221=64 

I C 201 


— 8. 83 — Where in a suit for eject - 
ment, the defendant pleaded permanent 
tenancy, and the plaintiffs failed to prove 
■the commencement of the tenancy, the 
presumption of permanent tenancy arose 
in favour of defendants under s. 83. 29 
Bom L E 274, followed; 27 Bom L E 
1258, distinguished A I E 1931 Bom 302 
- =33 Bom L R 551=Ind Eul (1931) Bom 410 

=133 1 C 826 
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— S. 83 — Where it is found concur- 
rently by tho lower Courts that the 
defendant’s ancestors were in possessioii 
of the land many years before 1863, the 
statutory presumption of a permanent 
tenancy under s. 83 can be raised, 47 Bom 
798 P C, distiiiguished; 23 Bom L E 799 
referred to. A I E 1931 Bom 191=33 
Bom L E 210=Iad Eul (1931) Bom 290= 

131 I C 466' 

— 8. 83— Antiquity of tenaiicy raises a 
presumption of its permanency. 22 Bom 
' L R 121,5=59 I € 178 


— S. 83— Tenancy proved to exi.st for 
nearly 80 year.s, and whose origin is un- 
known is presumed to be permanent. A I 
R 1925 Bom 390=27 Bom L 11 890=91 

■ ■ i C 272 


— 8. 83 — Antiquity of tenancy raises 
a presumption of it.s peruianency, and as ■ 
such in at)sence of such evidence tenancy 
will be presnnted to be of tin annual 
tenure. 22 Bom L R 1394=1921 B 224=45 
B 350=59 i C 751 


— 8. 83— Absence of satisfactory evi» 
deuce of Commeuemnent of a teimucy 
raises ti presumption of its permanem.*v\ 

A landlord can by usage enhance rent 
ptivable by a permanent tenant. 44 Boui 
56)6=58 I C 289=22 Boni I R 717 
— S. S3— Presumption of a permanent 
tenancy might be defeated on proof of 
approximate point of commencement of 
tenancy. A I R 1930 Bom 39=31 Bom L 
E 1279=Ind Eul (1930) Bon; 204=! 23 

1 C 492 

— S. . 83 — Satara,' Dt. , Possession by 
ancestors many years before 1863 raises a 
statutory presumption under B. 83. A I R 
1931 Bom 191=33 Bom L R 210=Inrl ilui 
(1931) Bom 290=13! I C 466 
— S. 83— Particular year indicated as 
that in which the tenancy began is suilici- 
ent to defeat presumption. A I E 1926 
Bom 55=27 Bom L E 1258=91 I C 347 
—8. 83— The period of a century is 
so long and indefinite that at is not .satis- 
factory evidence of the Commencement of 
tenancy. A I E 1927 Bom 270=29 Bom 
L E 274=101 I C 340 
—8. 83— Tenancy whose origin is 
traceable, is not governed by S. 83. A 1 
E 1922 Bom 25=24 Bom L 11 226=46 B . 

687=61 I C 315 
—8, 83 — Commencement of tenancy 
within meaning of— Evidence of— Period 
of 150 years too long and * indefinite to 
■ constitute.- ■ 34' B ' L R ' 1131 "(1132'-3)=140 
I C 557=A I E 1932 B 577=A L E 1932 

■" B 1127“ 

— S. 83— Tenancy traceable to the 
time of foundation of village in particular ■ 


I'IS . Dmrs ALL INDIA CONSOLIDATED CIVIL D!eESTJ9 1 1-^1934. 


SB5 

BOMBAY LAND REVENUE CODE 

V OF 1879 (OoM) 

year, may yet be shown to be of indefinite 
origin. A I E 1925 Bom 294=27 Bom L E 

267=91 I C 265 

— S. 83 — Under S. 83 — the onus is on 
the landlord to show the commencement 
of the tenancy, and on his failure to prove 
the commencement of the tenancy, a presump- 
tion arises, in the absence of any proof of 
intended duration by agreement or usage, 
that the tenancy is co-extensive with the 
.duration of the tenure of the landlord or 
those who derive title under him. Having 
: regard to the fact that S. 83 of the 
Bombay Land Eevenue Code does not 
exclude watan land from its operation and 
also to the fact that the onus is on the 
landlord to show the cOmmecement of the 
tenancy, we must presume that the tenancy 
of the several defendants 'was in existence 
even prior to 1827. The tenancy of the 
defendants commenced somewhere between 
the years 1700 and 1850. That being the 
case, it must be presumed, in the absence 
of any evidence to the contrary, that the 
tenancy commenced at a time when the 
•watan lands were alienable under the law 
prevailing before Eegulation XVI of 1827 
came into force, and therefore the statu- 
tory presumption of permanent tenancy 
arises under S. 83 of the Bombay Land 
Eevenue Code. 34 B L E 1131 (1134, 
1136)= A I E 1932 B 577=140 I C 557=A L 

R 1932 B 1127 

— S. 83 — Presumption under — Watan 
lands not excluded from benefit of. 34 B 
L E 1131 (1133-4)=140 I C 557=A I E 1932 
B 577=A L R 1932 B 1127 

— S,^ 83 — Presumption under — Tenancy 
commencing after commencement of grant 
to landlord— Presumption arises even in 
case of. 34 B L E 1131 (1132)=140 I C 
. 557=A I E 1932 B 577=A L R 1932 B 1127 

— 83— In the case of a tenancy for a 
fixed period, an agreement to vacate after 
the expiration of the fixed period is not 
sufficient to displace the advantage which 
the tenant has obtained by his long holding, 
if he continues in possessien for many 
years after he has signed the kabuliyat. 

■ Questions of this class cannot be 
determined by a clause such as the present, 
but the matter must be judged in the light 
of actual facts. 

, ' The fact of signing such a kabuliyat 
in the midst, of a long holding at the 
.same .rent does not necessarily prevent the 
tenant from succeeding. The real test in 
such cases is whether the tenant has conti- 
nued to occupy the land as before even 
after , the execution of the kabuliyat. 34 
E L E 1131 (1133)-A I E 1932 E 577=140 
IC 557=A L R 1932 B 1127 

41 . (\) 
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—S. 83— Tenancy bounded by a 

definite time or period is sufficient, to 
defeat presumption under S. 83 A I E 1922: 
Bom 402=24 Bom L E 831=47 B 4=76 I C7l 
— S. 83 (2) — Proof of commencement 
of tenancy is sufficient to defeat presump- 
tion under B. 83 (2) even if its terms are 
not proved. A I E 1921 Bom 454=23 Bom 
L K 533=63 I C 935 
—-S, 83 (2)— Where date of origin of 
tenancy is unknown presumption under- 
can be raiseed. 23 Bom L E 533=63 I C 935* 
— S 83— -Once occupation for very- 
long period is proved, the presumption, 
might not be defeated by tenant 
signing Kabuliyat for annual tenancy if 
lie continued in possession for many years 
after the Kabuliyat on the same rent. A 
I E 1923 Bom 137=25 Bom L E 431=74 C 
0 292 Bee also A I E 1921 Bom 395=45 B- 
303=59 I Bom L R 1214 

— S. 83— Permanent tenant cannot be 
made to pay more than three times the 
assessment in any one year A I E 1926 
Bom 49=27 Bom L E 1339=91 ! C 318 
— S. 83— While enhancing rent, Court 
should consider general usage of District 
and particular usage of the land, A I R. 
1921 Bom 178=45 B 994=23 Bom L E 395= 

61 I C 577 

—B, 83— Bight to enhance, rent must 
be proved by landlord. A I E 

1926 Bom 52=49 B 902=27 Bom L E 1336= 

91 I C 314 

— S. 83 — Presumption can be raised 
tinder S. 83 in the case of Talukdari 
estates. AIR 1931 Bom 1 67=32 Bom L 
E 1679=129 1 C 881 

— S. 83 — On tenant x>roving fixity of 
tenure with reference to Talukdari estates 
landlord can enhance rent only under- 
agreement or usage A I E 1931 Bom 
167=32 Bom L E 1679=129 I C 88! 
— S. 83 — In an ejectment suit by 
landlord tenancy is presumed to be an 
annual one unless the tenant proves its. 
antiquity, in which case landlord will haVe 
to prove intended duration. A I E 1921 
Bom 224=45 B 350=59 1 C 751 

— S. 83 — Proviso — Watan lands in 
Gujarat are not governed by usage in case 
of mirasi tenures in Deccan empowering 
landlord to enhance rent. Landlord must 
prove ‘ usage \ AIR 1925 Bom 390b27 
Bom L R 890=91 I C 272: 

— S. 84 — Under Act 

a tenant is 

to noticern agreement 

> A I R 1921 
L E 411=61 
f I C 594 
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— S. 84— Notice to quit^ is necessary 
even where tenant has disclaimed laudlwd s 
title. Per Pawcet, J. AIR 1021 

395=45 B* 303=59 I C 278 

' — S. 84— Annual tenant disclaimiu? 

landlord’s title forfeits his tenancy and no 
notice to quit is necessary even where the 
Transfer of Prop. Act does not apply. A 
I E 1925 Bom 524=49 B 842=27 Bom L R 
1152=90 I C 6U 

84— Tenancy shown to end in 
May does not terminate by- notice dated 
:22nd June in absence of subsequent 
contract to end it in October. A I E 1929 
Bom 3=30 Bom L E lG02=Ind Eul (1929) 
Bom 224=114 I C 272 

— S. 84— Ten days notice is not -valid. 

A I E 1925 Bom 294=27 Bom L:R 267=91 

IC265 
can entertain a 
to recover dues 
Bom. 49=19 Bom. 
LIE 820=43 I C 995. 

— Ss. 86, 141’— Dishonest removal of 
moveable property in physical possession 
of another amounts to an offence under S. 
424, Penal Code. Lessee removing the crop 
for the prevention of removal of which a 
watchman is appointed, commits an offence 
under S. 142, Bom. Land Revenue* code, 

5 C L E 130=12 Cr. L J 611=12 I C 987 
— Ss, 86 & 87 (4)— Suit to cancel or 
-amend order of Collector is not maintable 
hut a suit to recover money levied in 
excess by superior holder is maintainable. 
air 1924 Sind 87=17 S L R J-2=80 

I C 955 

— S. 103 — Resolution of 1903 and Note 
19 of Anderson’s Manual being only depart- 
mental orders having no force of Statutory 
'rules a legally introduced Survey settlement 
is not invadidated merely because those 
rules are not observed, A I R 1928 Bom 
•497=30 Bom L R 1255=30 Cr L J 353=Ind 
Rul (1929) Bom 262=114 1 C 854 
— S, 103— Where rates are sanctioned 
on 9th July 1926» and notification is publi- 
shed on 26th July 1926, Survey Settlement 
- is deemed as introduced in 1925-26. A I R 
1928 Bom 497=30 Bom L R 1255=30 Cr L 
. J 353=Tnd Rul (1929) Bom 262=114 I C 854 
— S. Ill & 154 — Mamlatdar can, under 
„ 4 S. 114 & 154, attach jewels moveable pro- 
perty of a Khatedar of the Talukdari 
Village for arrears of assessment. 18Bom 
L R 323=34 I C 198 
— S. 113— Collector, J2 B 371 

— S. 119— Civil Court’s jurisdiction is 
iharrediQ case of dispute between two neigh- 
bouring owners, but not in case of dispute 
between Collector and owner. A I R 1929 
Bom 391=53 B 766=31 Bom L R 957=Ind 
Rul (1930) Bom 137=122 i C 137 


m 

BOMBAY LAND REVENUE CODE 

OF 1879 (Omitd) 

: — S. 121— Settlement of boundary line 
by Collector does not bar Civil Suit for acqui- 
sition of portion by adverse possession. 

A I R 1921 Bom 13=45 B 67=22 Bon L B 
1111=59 I C 44D 

See also 22 Bom L R 1114 (foot-note) 

5f I C 437 

— S 121 — Decision of Enquiry Officer 
as to rights of one owner over the land of 
adjoining owner being ultra vires 
can be challanged in Civil Court. A I E 
1922 Bom 293=46 B 390=23 Bom L R 1209 

=i4 I C 564 

— S.121— A suit in Civii^ Court to 
cliallange decision of iSurvey Officer oii a 
title dispute is rnaintaioable. A I E 1925 
Bom 151=26 Bom L R 1264=85 I C 204 
— S. 121 — In a suit to determine boun* 
daries Civil Court can settle bouiKiaries 
even if revenue authority bad settled the 
same during suit. A I E 1027 Bom 140=28 
Bom L R 1498=99 i C 823 

— S. 121— Civil Court can entertain 
a suit to establish title to neighbour’s 
survey number by adverse possessiem, 45 B 
67=59 I C 440=22 Bom L R IIII 
— S. 133 — Sanad being a document of 
title, possession within 12 years of suit need 
not be proved by Sanad-holder. Entries in 
Colloctor’s books are not evidettce of title. 
air 1925 Bom 477=27 Bom L E 948 

=89 I C 894 

— S. 135— Record of rights does not 
raise any presumption as to ownership. 

AIR 1924 Sind 17=17 8 L R 206=74 I C 408 
— S. 135 H — A certified copy of Record 
of Rights omitted to lie filed in trial Court 
can be admitted by Appellate Court. A L 
R 1921 Bom 64=45 B 1339=23 Bom L R 

595=64 I C 681 
See also ■ A I E1922 Bom 114=46 B' 
79=23 Bom L E 745=64 I C 156 „ 
— S. 135-J — Record of Eighis^Entry 
in— Correctness of— Presumption of-Correc- 
tion of entry subsequently-Effect of. See. 

34 B L E 975 (978) 

— S. 135-J-Entry in Record of Eights, 
shall, in absence of any other evidence, be 
presumed to be a true statement of its 
contents* 17 Bom L E 49=27 I C 478 

• — ^S. 135-J— Is not retrospective hi 
effect. , 44 Bom, 214=22 Bom L.E 33=54 

fC 667'., 

— S. 135 J— Entries in record of 
rights are inconclusive. A IfE 1930 F C 93 
s;32 Bom L E 368=57 I A 61=58 M L J 3^^ 
=Ind Eul (1930) P C 150 (P C>=I2J | c 

—Chaps* X— A & VIII- — ^Reoord ofT" 
rights in alienated village can be maintained 
by Government without the Inamdar’a 


2U. 
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CoBseni AIR 1926 Bom 373=28 Bom L 
E 559=96 I C 301 


BOMBAY LAND REVENUE CODE 

V OF 1879 iContd) 

A I E 1926 Bom 410=50 B 306=28 Bom B 
E 750=98 I C I9i 


— S. 137 — Government claims recover- 
able as land revenue-priority-sale proceeds 
of land-land revenue due in respect of the ! 
land sold-other claims-distinciions between 
ALE 1933 S 35=26 S L R 390 
— S. 137 — Government has priority 

over the stock of liquor for unpaid instal- 
ments even if it is already pledged to a 
bank. A I E 1930 Sind 185=Ind Eui (1930) 
Sind 221=125 I C 829 
— Ss. 137, 153 <§: 155-— If Government 
sells immoveable property of a defaulter, 
other than the land in respect of which 
land revenue is due, a prior mortgage on 
the immovable property sold is not extin- 
guished: the immovable property is sold 
subject to such prior mortgage. The right 
of forfeiture under s. 153 is only applicable 
to a holding in respect of of whicLJand 
revenue is due. S. 137 in no way extends 
that right of forfeiture and sale to other 
lands of the defaulter in respect of which 
no land revenue is due. 27 S L E 390=1 
E 1932 S 110=A E 1932 S 121=139 I € 47 
=A L R 1933 S 35 
— Ss. 138, 140, 154-Mamlatdar’s Coux’ts 
Act-Eevenue Jurisdiction Act ss. 4 & 6. 

37 Bom 542=15 Bom L E 665=20 ! C 526 
— S. 140— Authorises the detention 
only of crops of the land. 15 Bom L E 665 
=37 B 542=20 1 C 526 
— Ss. 144 & 160— On failure to pay 
assessment, the Gevt. can attach the talnk- 
dari village and levy proportional assess- 
ment even from holders of rent-free lands 
from the Talukdar of the Yilh’ge. 20 Bom 
L E 748=47 I C 117=43 Bom 6 
— S 148 —Fine under s. 66 is not 
governed by s, 148. A I E 1927 Bom 601 
=29 Bom L E 1350=106 I C 239 
— S. 154 — Distraint of cattle-Penal 
Code s. 379. 43 Bom 550=21 Bom L E 251 

=50 I C 999 

— S. 154— Moveable property of the 
defaulter may be distrained without 
warrant, A I E 1921 Sind 51=16 8 L E 161 
26 Cr. L J 195=83 I C 899 
— S. 154 — Court can distrain cash and 
currency notes of the defaulter. A I E 
1921 Sind 51=26 Cr. L J 195=16 S L E 161 

=83 I C 899 

— S. 157 — 'No interim order of prote- 
ction from Insolvency Court can be obtained 
bj a person arrested under order of Mana- 
ger. Encumbered Estates Act S. 10 with S, 
157, Bombay Land Eeveime Code. A I E 
1927 Sind 123=28 Cr L J . 194=7 A J Cr R 

345=99 iC 930 

— B. 160— Khot’s other rights are not 
affected by temporary attachment of village. : 


— S. 160— A watandar Ehot can sue 
for possession of Khoti-uisbat lands aliena- 
ted by tenant without his consent while 
under attachment by Govt AIR 1926 Bom 
410=50 B 306=28 B L E 750=98 I C 794 
— S. 166— Mentioning of wrong years- 
does not invalidate a notice. A I E 192^1 
Bom 478=25 Born L E 785=77 I C 146* 
— S. 187— Claims made recoverable as* 
land revenue-no priority over a prior mort- 
gage. A L R 1933 S 35 

— Ss. 189 & 197— Mamlatdar holding 
inquiry into record of Right, whether a 
Revenue Court Cr. Pro, Code s. 195. 16 

Bom L E 678=39 B 310=27 I C 147 
— S. 202— Possession of lands exem- 
pted from payment of revenue in return- 
for Patelki service is not wrongful simply 
because Patelkiship has ceased. A I E 1921 
Bom 167=45 B 894=23 Bom L E 259=61 

I C 267 

— S. 203— A pex’sori is not bound to 
appeal from an invalid order of forfeiture 
and his suit for possession after he is dis- 
I possessed in pux'suaxxce of that order is 
' maintainable. 54 I A 380, followed. AIR 
1931 Bom 238=55 B 165=33 Bom L E 213 
=Ind Eui (193D Bom 337=132 I C 49? 
— S, 203 — Plaintiff dispossessed under 
an invalid order of forfeiture can sue for: 
-possession. AIR 1931 Bom 238=33 Bontv 
! ■■ . L R'2t3^ 

— S. 203 — Order by Collector under 
s. 23 of Irrigation Act-Order under s. 203- 
Land Revenue Code-Bombay Acts, Irriga- 
tion Act s. 23. 19 I C 726=6 S L R 24!' 

— S. 203— Executive oi’der of a Revenue 
Officer is appealable by aggrieved person 
irrespectiye of his being a party to enquiry. 

11 S L B 124=45 i C 335' 
— S. 203— Ordei’S and decisions-Provi- 
sion for appeal from-Ejectmeiit in pursu- 
ance of order-No appeal-Eight to sue fox* 
possession-Bom Act X of 1876, 5 S L E 46 

=10 i C 223-- 

— S. 203— Civ, Pro. Code, 1908, ss. 68. 
70, 71. 7 Bom L R 682 

— Ss. 203 & 204— Decision or ordei* 
7.1 thin ss. 203, 204. does not include Mam- 
*c%i;aar's notice oi demand or assessment. 
AIR 1922 Bom 274=24 Horn L E 402=46 
B 811=67 I C 842 
— S. 211 — Commissionex^’s powers — 

Of annulment or i^everstxl of CollectorV 
order can be exercised at any time. Scope 
of his powers discussed. AIR 1931 Bom 238 
=55 B 165=33 Bom L E 213=lnd Eul (1931) 
^ Bom 337=132 I C 4fl 
— rS. 211-Where befoi'e the texnninafion 
of lease pf sheri lands for 30 years, % 
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Deputy Collector iu pursuance of Govern- 
ment Resolution directs full occupancy 
tenure to lessee and permanent tenancy 
right to tenants on payment of three times 
the assessment as rent, Collector can nnder 
S. 211 reverse the order of Deputy Collector. 
AIR 1930 Bom 95=31 Bom L R 1235=51 
B 19=rnd Rul (1930) Bom 273=121 1 C 769 
- — Ss, 211. 62— S. 211 does not entitle 
the Commissioner to pass an entirely 
new order which the Collector hii^elt 
could not have made. AIR 1931 Bom 
288=33 Bom L R 213=Iiid Rul (1931) Bom 
337=55 B 165=132 I C 497 
— S. 213 — Survey records — Public in- 
speetion»-Copies-— Adjournment, 5 S. B 

R 49=10 I C 554 
•—S. 214— Sandwood trees grown on 
occupancy holding after survey settlement- 
Right of G-ovt. to — Reserved trees — Fox'est 
Act, S. 75 (c). 22 Bom L R 884=58 1 C 60 
=1921 B 435=45 B 110 
— S, 216— Court should follow the , 
construction of s. 216 in 18 Bom ^ 525, ! 
though doubtful but once adopted in_ a ! 
previous suit between the same parties j 
at least on the principle of stare decisis, 
but it need not be followed iu a suit 
between 'lifEerent parties. AIR 1921 
Bom 87=45 B 1260=23 Bom L R 749=64 I C 

162 

— S. 216— Contractual rights arising 
before the Survey are not governed by 
8 217. AIR 1925 Bom 435=27 Bom L 
R 645=89 I C 65 

— S. 216— Grants in unalienated 
villages absolutely or partly free from the 
revenue are not governed by S. 216. A I 
R 1921 Bom 78=45 B 991=23 Bom L R 

1 C 577 

— S. 217— S. 217 does not att’ect in the 
^slightest degree the special right which a 
holder claims by virtue of any grantor con- 
tract between him and the inamdar.A I R 
1923 Bom 79=24 Bom L R 1040=76 1 C 897 
— S. 217 — A village remains an 

.alienated village, even if the whole 
property in the soil is granted to Inamdar, 
and as such Inamdar has no power to 
■enhance rent of the permanent tenant. A 
I B 1921 Bom 23=45 B 61=22 Bom I R 
665=63 I C 671 
See contra 42 B 112=20 Bom L R 
16=43 I C 738 
— S. 217 Inamdar of an alienated 
village to which Survey Settlement is 
'extended on his application, cannot enhance 
^assessment even after the expiry of the 
.period ot settlement. 44 Bom 110=22 Bom 
L R 247=58 I C 198 
— S, 217 — If permanent tenancy of 
^n Inam village has commenced before its 


BOMBAY LAND EEVENUE COM 

V OF 1879 lOondil) 

alienation to the Inamdar, the latter can 
enhance the rent. 42 Born 112=20 Bom L. 

R 16=43 i C 73S 
— S 217 A Kadim Inamdar like other 
Inamdars of village in which Survey Settle- 
ment is introduced cannot enhance rent 
of his Mirasdar tenant beyond land reve- 
nue dues, on appeal from 42 B 112 22 Bom 

L R 665- 

— Ss. 217, 218 and 40 —Rights bet- 
ween Jagirdar and Zamindar to ciit^ and 
sell timber are not governed by s, 217. A 
I R 1921 Sind 109=16 S L R 87=79 I C ^19 
— Ss. 217 and 08— effect of introduc- 
tion of Survey Settlement on penuunent 
tenancy— whether contractual liability to 
payment ceases. A L R 1933 B 112 

— Ch XU— Mamlatdar holding^ in- 
quiry, a Revenue court, within S. 1U5 (1)- 
Cr. Pro. Code. S. 95 (1)— 39 F>om 310=16 
Bom L R 678=27 I C 147 
BOMBAY LOCAL BOARDS ACT 6 OF 1923 

— S. 27 and 35— With respect to notice 
S. 35 applies to the meeting for the 
election of a new president. A I R 1930 
Bom 554=54 B 902=32 Bom L R 1252=Ind 
Rul (1931) Bom 241 = 130 I C 38.5 
— S. 27 — Until new Board begins to 
function. Chairman and Tice-Ciiairman 
continue to perform duty Temporary 
injunction preventing the Board from 
I functioning should be granted to a person 
w^ho has brought a suit for deeiaring the 
etectioii as illegal and for injumdiom A. I 
‘H 1929 Sind 224=Ind Bui (1930) Sind 159= 

'125 1C "41' 

— S. 35 — Meeting illegally dissolved by 
president can be continued by th«) mem- 
bers present with new Chairman. A. I R 
1927 Bom 603=29 Bom L R 1325=106 
■ ■ I C 265'. ■ 

— S. 35— The word shall ’Mu s, 35 
is not obligatory. AIR 1930 Bom 554=54 
B 902=32 Born L R 1252; Ind Rul ( 1931 ) 

— S. 35 (2) (b)— Notice served by post 
is properly served. AIR 1927 Bom 603= 
29 Bom h B 1325=106 I C 38S 
— S. 35 (2) (b) — Meetings summoned 
under B. 27 or S. 26 are as much go’i'erned 
by s. 35 as any other special meeting. A I 
R 1930 Bom 554=54 B 902=32 Bom L R 
1252=Ina Rul (1931) Bern 241 
— S. 35 (4)— Proceedings are not in- 
valid merely becfiuse prescribed formalities 
had not been observed. AIR 1930 .Bom 
654=54 B 902=32 Bom L R 1252=Ind Rul 
(1931) ioiii 241 
— S. 35 (4)-Meeting properly convened 
Cannot be dissolved by the President, A 
I R 1927 Bom 603=29 Bom L E 1325=106 

I C 165^ 
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•BOMBAY LOCAL BOARDS ACT 

VI OF 1923 (Concld.) 

■— S. 63— Service of notice of meetings 
is not governed by S. 63 but by S. 35 (2) 
(b) S. 35 (2) (b) applies. A I E 1927 Bom , 
603=29 Bom L E 1325=106 I C 265 i 
— S. 117 ( 3 “ Toll for public; 

ferries ” is “ any toll ” within S. 117 (3), 
..A I E 1930 Sind 176=Iud Eui (1930) Sind 

191=125 I C 223 
— S. 133 { e )— Eules under Local 
Boards Act are inseparable from those 
'under Education Act. A I E 1930 Sind 
246=Ind Eul (1930) Sind 271=126 I C 479 
— S. 136— Action based on breach of 
contract-applicability. A L E 1933 B 203= 

35 BL R 55 

— S. 136— Misdescription does not in- 
validate a notice addressed to president. A 
I E 1930 Bom 554=54 B 902=32 Bom L 

R 1252 

— S 136 — Legislative Council can- au- 
thorise local authority to impose ferry toll 
. and as sucU, a suit filed against an act of 
Local Board purporting to recover arrears 
of such of toll requires one month’s notice 
A IE 1930 Sind 176=Ind Eul ( 1930 ) Sind 
191=125 I C 223. 
— S. 136 — s. 136 Governs cases of 
: relief that person should become memher 
of School Board and perform functions of 
that Board. A I E 1930 Sind 246=Iud Eul 
(1930) Sind 271=126 I C 479. 
: BOM. MAMALATDARS COURTS ACT (H OF 

1 906). 

— A suit to set aside a right of way 
as affirmed by a mamlatdar under Mama- 
’ iatdar’s Courts Act is governed by Art. 47 
and not Art. 14 of the Limitation Act. 
A I E 1931 Bom 256=33 Bom L R 517 
— S. 5— Tenant of one cosharer, on 
being obstructed in possession by another 
. cosharer, he must sue the obstructor and 
not the landlord. 30 Bom L E 889=112 
I C 462=A I R 1929 B 114 
— S. 5— Mamlatdar dismissed the suit 
but the Collector in revision ordered the 
■ trial. A mamlatdar cannot send the papers 
to the Collector for order after the 
evidence is recorded. He should be 
. directed to take it on file and dispose of 
it according to law by the High Court in 
revision. A I E 1923 Bom 60=24 Bom 
L E 1311=76 I C 442 
— S. 5 — ^While the possession was 
with the tenant, a trespasser dispossessed 
Mm and he was sued for possession by the 
landlords when the tenancy expired. 

Mamlatdar can issue orders in the land- 
lord’s favour if the suit is within 6 
months of dispossession. A I E 1928 Bom 
243=52 B 453=30 Bom L E 683= u I 

I C 629 

— S. 5— A Co-sharer wuh sole 
.possession has a right to the summary 
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BOMBAY MAMLATDARS COURTS ACT 

II OF 1906 (Contd.) 

remedy when he is dispossessed by another 
co-sharer. A I E 1929 Bom 114=30 Bom 
L E 889=112 I C 463 
— S. 5 (1)— ProvL After a suit was 
filed in Mamlatdar’s Court, the deft filed 
one in a Civil Court. The parties may be 
referred to the latter Court & ihe Mam- 
latdar may refuse to exercise jurisdication- 
A 1 E 1930 Bom 184=32 Bom L E 85=1 E 
(1930) Bom 328=125 I C 424 

— S. 5 (1)— The words “ of any other 
person ” are qulaified by ” not being a 
person who has been a former owner or 
part-owner. ” A I E 1929 Bom 114=30 Bom 
L E 889=112 1 C 462 

— S. 5 Expi— No joint possession can 
be decreed when persons claiming it are 
ousted by a co- sharer. A I E 1929 Bom 
114=30 Bom L E 889=112 I C 462 
— S. 5 Expl— Joint possession cannot 
be decreed in a possessory suit against a 
co-sharer. A I E 1922 Bom 126=46 B 289 
=23 Bom L E 1016=68 I C 225 
— S. 5 Expl— The placing of a tenant 
by a person who claims to be the joint 
owner of any property cannot be consider- 
ed as the exercise by a joint owner of any 
right which he has over the joint property 
within the meaning of the Explanation- 
The disturbance by co-owner’s tenant is 
not the same as the disturbance by the co- 
owner himself; the latter is protected, not 
the former. 34 B L E 109=137 I C 760= A I 
E 1932 B 204=1 R 1932 B 338 

— S. 23— An applicant or his pleader 
has a right to a hearing before the 
Collector. A I E 1930 Bom 184=32 Bom 
L E 85=1 E (1930) Bom 328=125 I C 424 
— 23— A Collector cannot refuse 
revision application without hearing the 
party or his pleader. A I E 1925 Bom 
522=27 Bom L E 1115=90 I C 654 
— S. 23— Complicated questions are 
not out of Mamlatdar’s jurisdiction. A I 
E 1924 Bom 352=48 B 384=26 Bom L E- 

265=80 I C 266 

— S. 23— Collector can reject Mamlat- 
dar’s finding based on misappreciation of‘- 
evidence. A I E 1922 Sind 18=16 S. L E. 

106=79 I C 847 
S, 23— After trial the mamlatdar 
must give a decision when the case is. 
remanded in revision by a Collector. A I It 
1923 Bom 60=24 Bom L E 1311=76 I C 442 
-S. 23=Assistance Collector can exiBrci6e= 
powers of Collector tinder S. 23, if he is 
put in revenue charge of the district Ig^ 
Bom L E 1031=36 Bom 123=12 f C 709^ 
-~S. 23 — revi- 
sional fmm sWuld nob 

powers by weighing the. 
evident before the Mamlatdar, and come 
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BOMBAY MAMIATDARS COURT ACT 

il OF 1906 iConcId) 
— S. 26 (b)— The words “ has been ” 
are meant to include pending proceedings. 
'A I B 1028 Bom 5B=52 B 20B=S0 Bom L 
R 98=107 I C 719' 
— S. 28 — Collector cannot reverse 

Mamlatdar's decision on facts. |4 Bom I R 107 
BOMBAY MUNICIPAL BGEOUCifIS -ACT (XVIIi 

OF I92S) 

— Ss. 99aiid 20P>-— suit by xMunicipa- 
lity for recovery of octroidiity— -failur to 
prove liability under S. 99—maintainabli- 
lity of suit. A L R 1913 B 300 

BOMBAY NATIVE PASSENGERS SHIP ACT 

■ (X m itS7>: 
— Bs. 9, lU and Bl— ’Voyage' includes 
both outward and return Jcmniey, A I R 
1922 Bom 167=23 Bom L li i2l)b=2;i Cr L 
J 651=46 B 438=69 I C 91 
BOMBAY NATIVE SHARE AND STOCK 

BROKER’S ABSOCIATION 
—Card of member— Etfeet of insol- 
vency. Bee Presidency Towns Insolvency 
Act (III of 1909) B. 52. 

—Member of— Defaulting mend)er— 
Insolvency of— Property vesting in oflitJal 
Assignee ou— “Card” or rigot of nioniber- 
ship of insolvant ov proceeds of sale of 
'‘card” is not, 59 I A 318=56 8 374 (PC) 
— Nature of-Neither a, company nur 
a imrtnersliip but merely a voluntary 
association resembling a mendiers club. 
59 I A 318=56 B 374 (382. 3)=137 1 C 776= 
34 B L R 1178=63 M L J 623=55 0 L J 
592=36 C W N 909=A I E 1032 P C 18G= 

! R 1935 P C il5 (2) (P, C.) 
BOMBAY PLEADERS CASTE QUESTION 

requlation. 

— ^See under Regulation (3) Bombay 
Regulations— Reg 2 of 1827, 

BOMBAY PLEADERS ACT IT OF 1920. 

S. 10 (3)-Tlie Sectioti is inexhaustive 
For applying to set aside an exparte decree 
no fresh vakalatnama is ri(pured. A i R 
1922 Bom 113=23 Bom L 11 883=49. B 125= 

^4 ! C 55 

; . '-7S- 17— A client compromising the 

claim before trial cannot alter the a<>ree- 
• ment with a Pleader to conduct litigatiob 
for a certain fee, but the Pleader can retain 
the whole paid un fees. AIR 1930 B(yni 
22=31 Bom L R 1221=54 B 1=1 R (1930 ■ 
Bom 1^3=122, 1 C 855. 
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BOMBAY PLEADERS ACT 17 OF im(Concld.) 

— Ss. 17 & 19— There was no special 
agreement between a pleader & the client 
the former died before final decree, 
Proportionate fee on basis of quantum 
.meruit only can be given. A I B 1925 Bom 
513=27 Bom L R 1156=90 I C 604. 

• — S. 18 Value of the subject-matter 
is the basis of assessing a pleader’s fees. A 
I R 1928 Bom 247=30 Bom L R 673=111 I 

C 886 

— S. 18 — Pleader’s fees should be 
■ taxed according to the Act when the Act 
came in force while an application for 
executing api3ellate decree twas pending. A 
I R 1924 Bom 302=48 B 355=26 Bom L R 

187=79 I C749 
— S 18— In a landlord’s ejectment suit 
;^pleader’s fee must be on’! actual value of 
the property & not on that for Court fee 
.purposes, AIR 1922 Bom 171=46 B 396= 
23 Bom L R 1183=64 I C 1000. 
— S. 19 (3)— The section says what a 
client has a right to as professional servi- 

ces in return for the fees, A I R 1930 

3om 22=31 Bom. L. R. 1221=54 B 1=1. R. 

(1930) Bom 183=122 I :C :855.* 
— S, 20 — (a) (b) & (c) — For taxing two 
pleaders fees Courts certificate is not 
jieeded. AIR 1927 Bom 399=51 B 492=29 
Bom L R 897=102 I C 661. 
— S. 25— High Court can suspend a 
Pleader’s sanad if he is adjudicated an 
“insolvent until he obtains the discharge. 
AIR 1928 Bom 385=52 B 559=30 Bom L 
R 1011=1 R (1929) Bom 211=114 I C 259 
— S. 25— How far ha.s a pleader autho- 
rity to give a notice under s. 80 C P C to 
a judicial officer. A I R 1928 .Bom 338=30 
Bom L R 934=1 U I C 519 
— S. 25— A pleader is guilty of impro- 
.per conduct & disciplinary action can be 
- taken against him if he criticises a case 
'Sub judice in a public meeting. AIR 1922 
Bom 361=47 B 117=24 Bom L R 1049=76 I 

C 78. 

— S. 26— A Dt. Pleader is guilty of 
improper conduct when he giving himself 
out as H, C. Pleader sent postcards with 
Ms name etc. which amounts to advertise- 
: ment, more so when he wrongly stated 
“4that the court has authorised him to exa- 
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BOMBAY PLEADERS ACT 17 OF 1920 (Oonelcl) 

mine wakf accounts. AIR 1929 Bom 335= 
53 B 640=31 Bom L R 625=1 R (1930) Bom 

75=121 I C 587 
— Sch 3 rr. 1 & 2— Without a notice 
to the piff. a court has no power to change 
the sum for pleader’s fees shown in the 
plaint in deft’s favour, AIR 1929 Bom 
223=31 Bom L R 471=1 R (1929) Bom 495= 

118 I C 799, 

— Sch 3 rr. 1 & 2 — Costs should be 
awarded under r. 2 (a) not under r. 1 (a) 
when a suit is dismissed for default. A 1 
R 1929 Bom 223=31 Bom L R 471=1 R 
a929) Bom 495=118 I C 799, 
— R. 1 (b) — Pleader’s fees are to be on 
the value of the subject matter in an in-, 
junction suit restraining Government from 
taking proceedings. AIR 1926 Bom 369= 
28 Bom L R 582=96 C 329. 
— R. 5— The Rule is applicable to all 
appeals or applications under any other local 
or special Act. AI R 1927 Bom 499=29 

Bom L R 1031=103 1 G 637. 
BOMBAY PRIMARY EDUCATION ACT 4 OF 1923 
— S. 3 (1)— as amended by Act XY of 
1927— District School Board constituted 
under— Corporation is and is liable to be 
sued as such. 34 B L R 1500=A I R 1932 
B 651=A L R 1932 B 1109. 
— S,^9 (1)— No sanction under s. 197 
Cr. P C is necessary for the prosecution 
of an administrative officer of a School 
Board appointed under s. 9 (1) of the 
present Act who can be removed by the 
local authority by the votes of two-thirds 
of the whole number of Collectors. 33 Bom 
L R 1177=A I R 1931 B 527. 
— S. 27 — The rules under the Educat- 
ion Act & the Local Boards Act cannot be- 
separated. AIR 1930 Sind 246=1 R (1930)* 
Sind 271 = 126 i C 479. 
— Ss. 27 (1) (4) cl 5 r. 21— When no* 
quorum is fixed for School Board meetings, 
the common Law rule that the majority 
should attend applies. AIR 1928 Sind 
126=23 SLR 128=107 I C 446. 
— R. 13- A person was elected member* 
of a Dt. Municipality but was then dis- 
qualified. After the ceasing of the disquali- 
fication he was elected on the School Board 
but its Chairman held him disqualified. Tjhe^ 
Chairman cannot decide the question ' of*’; 
hig disqualification but a civil siii%W.^M 
lie. Disqualification from the Municipal, ity^ 
does not imply ouo Board. A I 

R Boi' ^ R (1930) 

. r " Bom 319=124 I C 8IS. 
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BOMBA PRIMARY EDUCATION ( DT. MUNICI* 
PALITIES ) ACT I OF 1918, 
—Ss, 9, 10, 8 (bj—lnstructions may 
not conform to recognised school standard. 
That the child should be educated some 
where is the object. The right of the pare- 
nts for giving education elsewhere is not 
taken away. A I B 1924 Bom 105=47 B 
942=25 Bom L R 896=25 Cr L J 338=77 I C 

226. 

BOMBAY REGULATIONS. 

See under RegulationS'--(3) Bombay 
Regulations. 

BOMBAY RENT ( WAR RESTRICTION ) ACT 2 

OF 1918 

— When during the Act the landlord 
gives notice to quit some premises which 
were used as business premises, no fresh 
notice to quit is needed after the Rent 
Act has ceased to apply. A I R 1925 Bom 

516=27 Bom h R 1086=49 B 567=94 I C 564 
— The premises are to be taken as 
dwelling house when they are mainly 
occupied for dwelling purposes though 
business is also carried on in it. AIR 
1925 Bom 398=27 Bom L R 937=89 I C 878 

—As against the landlord the sub- 
teuanis have no more rights than the 
tenant. AIR 1922 Bom 273=46 B 526=23 
Bom L R 1251=64 I C 692 
—The landlord is not prevented from 
using the premises as his residence. A I 
R 1921 Bom 34=45 B 1236=23 Bom L R 

850=63 1 C 41 
—In a landlord’s possessory suit, 
possession of the whole house can be 
decreed though a part is enough for him. 
A I li 1921 Bind 7=15 SLR 79=62 I G 860 

— The Rent Act is inapplicable when 
the land is acquired under the Land 
Acquisition Act. AIR 1921 Bom 214=45 
B 725=23 Bom L R 35=60 I C 571 
It is a satisfactory cause when 
there exist necessities of a scheme of great 
public utility launched by the Municrpali- 
ties. AIR 1921 Bom 214=45 B 725=23 
Bom L R 35=60 I C 571 
Ss. 1, cl (a) (ii), 4 — New premises 
are created when the wall is reconstructed 
& extensive alterations made. AIR 1927 
Rom 648=29 Bom L R 1439=105 I C 764 

. X, A sub-tenant is not a tenant 

of ^ the original landlord & he cannot oppose 
eviction ot the main tenant, AIR 1925 
JBom 415=49 B 685=27 Bom L R 938=89 

I G 881 

See also A I R 1922 Bom 273=23 
Bom L R 1251=46 B 526=64 I .C 692 
—8. 2~The Occupier is only a lic- 
^ fenani when the owner has 
the oyei’ the premises occupied by 

others. AIR 192o Boin 228=25 Bom L R 
I 84=88 I C 316 


BOMBAY RENT (WAR RESTEICflON) ACT 

HOF 1918 (CWcl.) 

— S. 2— It is a license when there is 
a grant of an indefinite area varying from 
time to time for keeping chattels, A I R 
1923 Bom 228=25 Bom L E 84=88 ! C 316 
— S. 2 (1) (b)— The Act is hiapplicahle 
to the case of the licensor & Hcensce. A 
I R 1923 Bom 228=25 Bom L R 84=88 I C 

116. 

— B. 2 (1) (b) (ii)— Premises become 
new when they are so changed as to lose 
identity. AIR 1929 Bom 220=53 B 432 
=31 Bom L R 387=1 R (1929) Bom 449=118 

I C 545 ‘ 

— B, 2 (a) (i) — Standard rent between 
a tenant & a sub-tenant is the same & by 
such rent is meant rent for which the 
premises were originally let from ihe 
beginning of 1916. AIR 1921 Bom 224= 

45 B 744=23 Bom L R 133=60 I C 960 - 
— B, 2 (c) — Lessee entitled to recovcn* 
rent for the premises is ‘landlord’ within 
the meaning of B. 2 (c),^ Bombay Rent 
Act, and as such, he is entitled to exercise 
under s. 9. 43 Bom 795=21 Bom L it 397 

=51 I C 293 . 

— B. 2 (d) (ii)— As amended in 1923 
— Ko pretection is given to the tenant 
when premises are mainly & substantially 
let out as a shop. A I R 192tJ Bind 36=22 
SLR 417=1 R (1929) Bind 76=115 I C 316 
— S. 3— Covenant to pay stipulated 
rent with penalty to end the lease i.s not . 
enforceable, and as snob, landlord cjmnot 
re-enter on the lan.d on tenant’s failure 
to pay stipulated rent. Tenant is bound 
to pay only standard rent. 22 Bom L R 

926=58 I C 69 
— S. G— The tenant has to pay addi- 
tional Municipal tax. A 1 R 1925 l3om 532 
=27 Bom L R 1092=89 I C 859 
I ^ — S. 7 (1)— Landlord charging addi- 

tional charges for supplying electrm light 
is not guilty under S 7 (1) of ihuniniy 
Rent Act, i918. 22 Bom L R 000=58 I 0 

149=21 Cr. L J 725 ';; 
— S. 8— The meaning of S. 8 is that 
the landlord is not entitled to recover 
from the tenant any premium in addition 
to the rent. But if he does so, the tenant 
can at once recover it, and this he may 
do in one of two wnays either by deducting 
it himself from the rent due or by Gling 
an action. Sub-S. (2) makes it- clear that 
from the time the amount of the rremium 
comes into the hands of the landlord it 
really beloim^s to the landlord, and the - 
landlord holds it for the benefit of the 
tenant. In other words, he holds it in a , 
fiduciary capacity, to use technical language 
“to the use of the tenant.” 33 B L R 
1563=1 R 1932 B 113=135 I C 801 =A I 11 
1932 B 86 (90)=A L R 1932 B 86 ' 
— B. 8— Premium recovered by land- 
lord in contravention of— Recovery by 
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BOMBAY RENT (WAR RESTRICTION) ACT 

II OF 1918 (Co7itd.) 

tenaiit of amount of—Eighfc of — Tenant if 
1ms apart from the Bombay Eent (WarEes- 
triotions Act) ll of 1918, Quaere. 33 B L E 
1563=1 E 1932 B 113=135 I C 801=A I E 
1932 B 86 {89-90)=A L R 1932 B 86 
— S. 8 — Premium recovered by land- 
lord in contravention of — Eecovery by 
tenant of amount of —Suit for — Limitation 
— S. 12 of Act inapplicable — Art. 62 and 
not 120 of Limitation Act applicable. 33 
B L E 1563=1 E 1932 B 113=135 I C 801 
=A I E 1932 B 86 (89, 90)= A L R 1932 B 86 

— S, .8 — Premium for arranging to 
renew the lease cannot be allowed. A I E 
1924 Bom 295=25 Bom L E 1313=841 C 953 
— S. 8 — The section is not limited 
only to landlord but extends to a lessee 
creating a sub-lease. A I E 1924 Bom 295 
=25 Bom L E 1313=84 I C 953 

— S. 9 — Pulling down of old house 
and building new one is not intended to 
be stopped by Bombay Eent Act. S 9 
demand reasonable and bouafide require- 
ment on landlord’s part. 22 Bom L E 880 

=58 I C 27 

— S. 9 (2) — Does not, for eviction of 
tenant, require that the landlord should 
himself erect the building. 22 Bom L E 

860=57 I C 993 
— S. 9 — The object is to prevent a 
^itatutory tenancy being used as a source 
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BOMBAY RENT (WAR RESTRICTiQN) ACT 

ii OF 1918 (Comd) 

— S. 9— When limitations created by 
S. 9 on landlord’s rights are removed his 
rights are revived. 16 S L E 79=62 I C 860* 

— S. 9— The Act is intended for 
precluding the landlord from renting at 
higher rates either to the same or another 
landlord. The landlord desiring to occupy 
the house himself can occupy a part 
required. 45 B 1236=23 Bom L E 850=61* 

I C 41 

— S. 9— When a part of the l^sed 
premises were required by the landlord for 
himself, the tenant otfered to give it up 
under a compromise which can be enforced 
& the tenancy determined. A I E 1921 
Bom 73=45 B 1294=23 Bom L E 559=63 ^ 

1 C 1007 

— S. 9 — A sub-tenant is not included 
in ‘ tenant A I E 1922 Bom 197=24 Bom 
L E 154=67 I C 130 

— Ss. 9 & 10 — Under S. 10 a Court 
can postpone execution of an ejectment 
decree for some time with liberty to apply 
after a specified period. 45 B 928=23 Bom 
L E 287=61 I C 271 

— S. 9 (1) & (2) — If the tenant seeks 
protection of the Act, the rent-arrears 
must be paid before the suit. A I E 1923 
Bom 387=25 Bom L E 345=47 B 756=70 

I C 920 

— S. 9(2 ) — Tenant made default in 
paying the rent though demanded 


of profits by a tenant who does not require i harassed the landlord by his conduct which 
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it for himself. The first part refers to a 
tenant who holds over. s. (1) & the second 
to one who sub-lets beyond his term 
expecting a statutory teiianev. A I E 1924 
Bom 99=25 Bom L E 1178=48 B 257=81 

I C 843 

— S. 9 — Standard rent must be paid by 
a statutory tenant holding over after notice. 
A I E 1924 Bom 330=26 Bom L E 141=80 

I C 253 

— S* 9 — Bona fide necessity of a part 
■of the premises leased is not a reasonable 
requirement of the whole. A I E 1921 Bom 
64=23 Bom L E 856=68 I C 330 

— S. 9:— Landlord in need of rented 
premises bonafide & "reasonably should 
himself decide & not the court how much 
is required. A I E 1922 Bom 222=24 Bom 
L E 95=46 B 632=66 I C 929 

— S. 9— To give possession of the 
premises to one member of the community 
is not a reasonable & bona fide purpose 
-A I E 1922 Bom 109=23 Bom L E 972=46 
. B 132=64 I C 555 

. . S. 9-r-When the premises are acqui- 
■red under, the Laud Acquisition Act, tins 
Act is inapplicable. 45 B 725=23 Bom L E 
.■'t„ *?'■„ , 35=60 I C51t 

iu 41. (\) 


is a sufficient cause within s. 9 (2) though 
the overdue rent is subsequently jjaid. A 
I E 1929 Sind 13=23 SLR 29=111 I C 530 

— S. 9 (2) — When the servant’s occu- 
pation is as part of remuneration it is not 
that of the landlord but such occupation is 
a sufficient .cause for ejecting the tenant. 
A I E 1922 Bom 70=24 Bom L E 64=65 

I C 677 

— S. 9 (2) — If the landlord wishes to 
have the premises for himself he must not 
be kept out. AIR 1921 Bom 212=45 B 
928i?23 Bom L R 287=6! I C 273 

— S. 10 — A Small Causes Court cannot 
vary an order for possession. AIR 1924 
Bom 201=45 B 1048=23 Bom L E 442=62 

I C 45 

— S. 10 — Before the Act was in force, 
the Fresi. Small Cause Court decreed the 
possession. An order staying execution till 
further order is within jurisdiction. But it 
cannot be taken into account that the 
decree holder did not give* reasons for 
possession prior to the Act. A I E 
Bom 212=45 B 928;:S|3 

— Sf 10 A— A defendant applied for 
restoration merits, but 

i thA . passed thr Aet 
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BOMBAY RENT (WAR RESTRICTION) ACT 

II OF 1918 {OoncU.) 

expired as the proceedings end ipso facto 
the deft-cannot succeed. A I It 1925 Bora 
.^78=49 B 724=27 Bom L It 596=87 I C 791 
— S. 10- A — A notice of motion is not 
barred when filed within 6 months though 
‘ comes before the Court after that time. 

A I E 1924 Bom 36=47 B 764=25 Bom L E 

484=86 I C 440 
—S. 10 A— To get an^ interlocutory 
relief usually the procedure is by motion 
the first step is to file a notice of motion 
It is deemed to be the application which 
the applicant desires to make & though it 
is moved in Court after the prescribed 
iiime is over, it is not time-barred if filed 
within time in the proper office of the 
•Court. A I E 1924 B im 36=47 B 764=25 
Bom L E 484=86 I C 440 
— S. 10 A— Limitation for applying 
by way of motion to the High Court 
begins from the day on which it is brought 
on in Court & not from the day on which 
the copy is lodged with the prothonotary 
Madras High Court law differs. A I E 
1924 Bom 289=25 Bom L E 13=85 I C 412 
— S. 12— The limitation in S. 12 of 
the Act is inapplicable to a claim for 
recovery of a premium paid by a tenant. 
33 Bom^L E 1563=1 E 1932 Bom 113=135 I C 
.801=A IE 1932 Bom 86 (88)=AL R 1912 Bom 86 

— S. 13~A finding about the standard | 
Tent is a judgment between the parties & 
not one in rem. A I E 1926 Bind 120=91 

I C 97 

— B. 13 — A lessee rented part of the 
•premises. The rent of the part sub-let is 
-the basis of standard rent for that portion. 
A. I E 1925 Bom 400=49 B 357=27 Bom L 
E 877=88 I C 886 

JIOMBAY RENT ( WAR RESTRICTIONS ) 

ACT 7 OF 1918 

— S, 2— There is no variation in the 
-standard rent as between tenant & sub- 
tenant, & landlord 8c tenant. 45 B 744=23 
Bom L R 133=60 I C 960 
— Ss. 4 (a) & 15— Unless varied by 
'the Committee or withont jurisdiction the 
controller’s decision about the size of the 
^premises is final. A I E 1921 Sind 79=16 
SLR 158=83 I C 115 
— S. 4 (6) & (b)— -Unless the conditions 
of the premises are altered the Controller 
cannot change the standard rent. A I E 
1923 Sind 15=17 S L E 312=71 I C 119 
-S. 17- An objection under the section 
IS not want of jurisdiction but is a mate- 
IE 1929 Bora 220=1 E 
{1929) Bom 449=53 B 432=31 Bom L E 38^ 

Q t- rp, ,,, 118 1X 545 

r> oTr rent was below 

Es. 30. In an e:)ectment suit, the piff. must 


...334. ^ 

BOMBAY RENT (WAR RESTRICTION) ACT 

!I OF 1918 iConckiy 

apply 8c annex a certificjite under B. 4 (1) 

(a) & (b) Non-existence of Controller’s 
order is no valid defence, A I E 1929 Bom 
220=1 E (1929) Bom 449=53 B 432=31 Bom 
* L R 387=118 I C 545 

BOMBAY REVENUE JURISDICTION ACT X 

OF 

( Eep. in pt. Act IV of 1894; Act 
XVI of 1895; rep in pt. and am. Act XY 
of 1880; Act XII of 1891; am. act XVI 
of 1877 ) 

—The Act is not ultra vires. A I R 
1931 Bom 212=33 Bom L E 239=111 I C 664 
— S, 4—Construction of— Strict should 
be, as it ousts the jurisdicfioTt of the 
ordinary Civil Courts. 34 Bom L H tt44 (947) 
=A I E 1932 B 456=139 I C 210=1 E 1932 B 
475=A L mi B S§54 
— S. 4 — Suit barred ijy— Mulla-MiilanKi 
service lands— Suit for recovery of 

possession of, from alienee of sucli lands 
form a former holder thereof— S. 4 not a 
bar .to. 34 Bom L R 944= A I E 1932 B 466= 
139 I C 210=1 E 1932 B 475=A L R 1912 Bom 

1054 

— S. 4 — A civil court can entertain a 
suit for declaring the status of a watandar 
& of nearest heirship. A I E 1930 Bom 
254=1 E (1931) Bom, 167=54 B 125=32 Bom. 

L E 155=129 ! C 191 
— S, 4— A suit for declaration that 
plaintiifs are entitled to officiate as Wiitandar 
kuikariiis falls within s. 4 of the Act. 
Civil Courts, therefore, have no jurisdiction 
to entertain in the .suit AIR :1931 Bom 
212=33 Bom L E 239=111 I C 664 
— S. 4 — Of Bombay Eev. Jurisdictiori 
Act, bars a Suit for declaration that piain- 
titfs are hereditary vatandar or kulkarnis, 

44 Bom 261=22 Bom L E 99=55 I C 15S 
— S. 4-Uttder Hereditary Offices Act ■ 
Collector has no power to declare an 
aiienatioii of a Deshmukhi vatao mil! and 
void if alienee’s title had Ijecome perfect 
by adverse possession, 37 Bom 37=17 I C 
148=14 ieiii I i 793 
— S, 4 — Boes not bar a suit to recover 
possession of land, the Saranjam rights of 
have been resumed, 41 Bom 408=19 Bom 
L E 117=19 I C 6r> 
— S. 4 (A) — No suit lies in 'the Civil 
Court under s. 4 (a) in respect of a claim 
against Government where the claim relates . 
to property appertaining to hereditary officer. 
Nor is the Plffs suit for declaration of' 
title which would bind the Government* 
enterainable therein. A I E 1931 Bom 
■47(l)=32Bom L E lB70=Ind Rul(193l> 
Bom 256=136 I C 

, — S., 4 — No suit can be filed for 
cancellation of watan register, AIR 1927“ 



I 
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BOMBAY REVENUE JURISDICTION ACT X 

OP 1876 (Conid) 

P C 217=53 M L J 475=51 B 830=54 I A 
1180=29 Bom L B 1484=46 C L J 393=39 M 
L T 527(P C)=f05 J C 694 

— S. 4 — Unless exempted by Bombay 
Title to Bent Free Estates Act XI of 1852 
a refund suit for contribution under 
Bombay Hereditary offices Act III of 1874 
is barred. A I B 1927 P C 217=53 M L J 
475=51 B 830=54 I A 380=29 Bom L B 1484 
=46 C L J 393=39 M L T 527 (P C)=I05 I 

C 694. 

. — S. 4 — A civil court can give its deci* 
iiion when the Collector refuses to declare 
an alienation null & void. A I B 1921 
Bon) 17=45 B 1141=23 Bom L B 376= 61 

I C 572 


Mi' 

III- 

BOMBAY REVENUE JURISDICTION ACT X 

OP 1876 (Co7i(d ) 

on pledgee’s objection the attachment was 
raised, the' pledgee cannot be sued for da- 
mages for fraudulently inducing tlie mam- 
latdar to raise attachment. AIK 1929 Bom. 
267=1 B (1929) Bom 574=31 Bom L B 504 

=l!9 C 798 

— S. 4 (f)— To the Dt- Magistrate’s, 
order for compensation for additional 
Police the Section in iiiapplicable. A I B. 
1924 Bom 1=26 Bom L B 1=48 B 87=90 I C I J 
— S. 4 proviso (k) — Civil Court can en- 
tertain a suit to set aside resumption of 
lands by Iiiam Commissioner claiming to 
hold the lands free from land-revenue un- 
der an order by a competent officer under 
Act XI of 185£ 21 Bom Jj R 1166=44 Bom. 

130=54 I C 105 
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— S. 4 — A civil court cannot challenge 
Oovernment’s or its officer’s decision about 
the claim to property as watandar. A I B 
1930 Bom 254=1 B (1931) Bom 167=54 B 
125=32 Bom L B 155=129 I C 591 
— S. 4 (a) Civil Court has no jurisdic- 
tion to entertain a suit against Secretarey 
of state for Itidia for declaration that Gove- 
rnment’s order dismissing him from vatan- 
<lar’s office and forfeiting Ms lands is illegal. 
8. 4 (a) of Bombay Revenue Jurisdiction 
Act is not ultra vires of Govt of India. 

21 Bora L B 1155=54 I C 129 
— S. 4 (a), para 3~-High Court has no 
revisional powers over Colled or’s order 
under S. 11 — A of Bombay Hereditary 
offices Act, 23 Bom L R 561=64 I C 7 
— S, 4 (a)~The section bars a mere 
ideclaratory suit of title or otherwise 
concerning property related to the heredi- 
tary office. A I R(1931i Bom 47 (1)=I R 
(1931) Bom 256=32 Bom L R 1370 
— S‘ 4 (a)~A civil suit can be filed 
against an order of commutation ef watan 
services made without following the Bom- 
-bay Hereditary offices Act S 73. A I B 1^5 
OBom 365=49 B 554=27 Bom L R 463=92 

I c no 

— S. 4 (a) — Suit against Govt in a 
a Civil court regarding land, of which the 
plaintilf is put into occupation by Govt, 
is barred by s. 4. 6 Bom L R 438=28 B 435 
— S. 4 (a) (3)— No suit lies against a 
Revenue Officer’s order that a person is 
not a watandar. AIR 1926 Bom 417=28 
Bom L B 651=95 ! C 1008 
— S, 4 (b)— An objection to be within 
the section miist^ be one to them per se 
admitting the liability to pap revenue on 
objector’s part but quarrels wfith it amounts 
or incidence or the validity & ejffect of the 
isotification of survey settlement as them- 
f^elves objectionable. AIR 1923 Bom 79 
=24 Bom L R 1040=76 I C 897 
— S. 4 (c)— In execution of a decree 
in assistance suit a buffalo was attached & 


—S. 4 proviso (k) — Suit to set aside 
resumption of lands by Collector, claiming 
to hold the lands free from Commissioner 
under an order of In lam commissioner 
under Act XI of 1852 is maintainable in 
Civil Court. 21 Bom L R 1159=44 Bom 120 

=54 I C 98 

— Ss. 4 (c), 6— A Mamlatdar may be* 
sued in Civir Court for damages for wrong- 
ful attachment for arrears of land-revenue 
of goods on public road not shown to 
have belonged to the defaulter, without 
being invested by Collector with powers- 
under s 140 of Land Revenue Code. 

37 B 542=15 Bom L R 665=20 I C 526 


— Ss. 4 & 5— A declaratory 
plff. is Jangam is barred but 
that Collector has no power 
in excess of full assessment. 
Bom 273=48 B 61=25 Bom 


suit that 
not a 'suit 
to levy rent 
AIR 1924 
L R 1160 
=82 I C 57T 
is wide en- 
a quasi ju- 


— S 11 — The word ‘Act’ 
ough to include a judicial or 
dicial act, viz., the passing of -an order, or 
decision by a Revenue Officer. A I R, 
1931 Bom 432=33 Bom L R 361 
— S. 11— Where Collector granted land 
free of payment till cultivation and Commi- 
ssioner ordered payment of occupancy price 
and the land was forfeited for non pay- 
ment of such price and the part;^ sued for 
declaration that forfeiture was illegal and 
for possession. Held ( Baker J. dissenting) 
suit was maintainable as the order of 
forfeiture was invalid AIR 1931 Bom. 
238=33 Bom L B 213=55 B 165=Ind Rul 
(1931) Bom. 337=132 I C 497 
— S, 11 — ^A party is not bound to 
appeal from an ultra vires order passed by a. 
Revenue Officer. The attempt to enforce 
the order against him will give him cause 
of action for a suit which will not be 
barred by s. 11. 54 I A 380, referred to 
AIR 1931 Bom 238=55 Bom 165=33 Bom 
L K 33=132 

‘ I C 4,7 


ilft 

1 ® 
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BOMBAY lEVENUE JURISDICTION ACT X 

OF 1876 {^Co7itd,) 

— -S. 11— ’The suit is not barred -when 
no appeal under Land Rev. Code Is made 
.against Collector’s refusal to give a sanad. 

air 1923 Bom 416=74 1 C 196 
— S. 11 — Where following upon an 
•order adverse to the plaintiff, the Survey 
‘Officer sent him a notice which misled him 
into believing that appeal was optionaU 
and if one were filed, it need be before 
the Collector and the plaintiff appealed to 
iihe Collector, and without pursing the case 
to higher revenue authorities* brought a 
■suit for declaration, the Governinent is not 
entitled to rely on the bar contained in 
s. It AIR 1931 Bom 432=33 Bom L R 361 
— .S. 11 — A declaratory suit for rent 
freerights is not barred though notice of 
demand is given by the Mamlatdar. A I 
R 1922 Bom 274=24 Bom L R 402=46 B 
811=67 I C 842 

— S. 11— A suit for cancellation of 
the order is barred when no appeal is made 
ag^dnst the collector’s order to remove 
encroachment, 22 Bom LR 1089=59 I C 122 
— S. 11— Section 11 deprives the subject 
of a right to litigate against the Govern- 
ment and must be construed strictly altho- 
ugh not unfairly. AIR 1931 Bom 238=55 
Bom 165=33 Bom L R 213=Ind Rul (1931) 
Bom 337=132 I C 497 
— S. 11— S. 11 must be construed 
-strictly though not unfairly as it curtails 
.rigjit to litigate. AIR 1931 Bom 238= 
^ Bom L R 213=55 B 166=Ind Rul (1931) 
Bom 337=132 I C 497 
— S. 11— Manager of an encumbered 
-estate is a Revenue Officer. 32 I C 616 
— S. 11— No appeal from Collector’s 
order for removal of encroachment having 
been filed, a suit to Set aside Collector’s 
order and injunction is barred under S, 11. 

22 Bom L R 1089=55 I C 122 
— S. 11 — A person dispossessed from 
land by an order of Collector, can. without 
preferring appeal against such order under 
S. 203* Bombay land Revenue Code, main- 
tai^i a suit for recovery of possession. 

5 S L R 4S 

— S. 12— When a matter was not tri- 
rable by a Civil Court before the Act & 
was referred to by the Governnent the 
High Court can hear it. AIR 1921 Bom 
107=45 B 463=23 Bom L R 161=61 I C 146 
— S. 12— The section gives jurisdiction 
according to rules by which the cost of 
reference should be taxed. AIR 1921 
Bom 71=45 B, 1177=23 Bom L R 189= 

61 1 C 271 

. . T"®.®- & 4-— When S. 4 excludes the 

jurisdiction, a claim against Government 
should be preferred to the High Court A 
I^R 1923 P. C. 194=28 C W 906=(1923) 


BOMBAY revenue JURISDICTION ACT X 

OF 1876 (Co7ielfl} 

M W N 638=48 B 1=50 I A 308=26 Bom 
h R 252=33 M L T 378 (P. C.)=77 I C !tl 

BOMBAY SALT ACT (!I OF 1870) 

. Rep. in pt., Act.XVI of 1895, AM.* 
Bom Act. II of 1892* Bom Act I of 1901 
figure *•(!)*’ ill B. 58 Rep. Bom Act IV of 
191)5] 

11— A licensee admitted partners 
but himself manuactured salt. Provision 
against alienation of the benefits of the 
license are not transgressed. A I II 1921. 

. , . P,C 13?, 

— Ss. 11, 47— Partimrship is not illegal 
simply because the licensee had taken 
partners into the business of rnanufacting 
salt without Collector’s sanction. 10 Bom 
L R 381=40 I C 805 
— Ss. 11 & 47— A sub-lease without 
permission can be enforced though it was 
made a condition in the letise that there 
will not he a sub-lease without a permi- 
ssion in writting. A I R 1922 Bom 78=24 
Bom L R 111=46 B 651=66 I C 393 

— B. 47. B. 117 I P C. is applicable to 
abetment of offence under the Salt Act by 
general public or more than lO persons. A 
I R 1931 Bom. 140=33 Bom h B 56=1 R 
(1931) Bom 333=130 f C 25 
— Rules framed under— Rule 176 of^ — 
Contract as between principal and broker 
— Rule inapplicable to. 

Rule applies only where the contract 
is as between principal and principal, 34 
BLR 1639=A I R 1933 B 76 
BOMBAY SINDH COURTS ACT 

12 OF im 

— S. 9— S. 9 (c) does riot restrict the 
3rd Judge to giving his opinion on the 
points of difference only, but makes it 
obligatory on him to give his opinion on 
the appeal. AIR 1930 Sind 225=1930 Cr. 

C 865=116 I C 44f 
— 'S, 9 B — Bench differing on one 
point only — Whole appeal and not only a 
part is referred to third Judge— Decision 
of third Judge controls whole appiul, A I 
R 1926 Sind 105=20 SLR 362=96 I C 234 
— S. 9-B— Bench of two Judges, 
differing — Judicial Commissioner can reiei* 
it to a third Judge or a Pull Bench or 
even omit to take any of these alterna 
tives, AIR 1926 Bind 90=93 I C 448: 

— S. 15-A — “General control” in B. 
15- A of the Act refers to both adminis- 
trative and judicial powers of supervision 
over Court’s subordinate. AIR 193(K 
Sind 265=127 ! C 673 (F. B.> 
— S. 16— Members of Bar passing re- 
solution sympathizing with satyagraha_ 
movement and congratulating leaders sen- 
tenced under Salt Act and Penal Code— 
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BOMBAY SECtJRITIESiJ^ONTRACTS CONTROL 
' .ACT (VIII OF 1925) 

Active participation in passing the resolu- 
tion held to amount to misbehaviour with 
in. S. 16 A I B 1931 Sind 33=1931. Cr C 193 
— Court will take serious notice of a 
pleader’s conduct if he fails to keep accou- 
nts of the client’s money. Where accusa- 
tions against a pleader are of a criminal 
nature Court will take disciplinary action 
before he has been convicted of the offence 
if it is done in his professional capacity 
*or in the presence of Court. Misbehaviour 
is not limited to professional misconduct 
but includes general misconduct also. The 
powers of Judicial Commissioner’s Court 
are very wide. Proceedings under discipli- 
nary jurisdiction are neither Civil nor Cri- 
minal but judicial. Form of procdure is 
not very important so long a fair notice 

• and chance of hearing is present. If in 
' disciplinary proceedings a pleader is illegally 

put on oath to which he submits without 
•protest, he cannot subsequently urge that 
the false evidence given under the oath 
should not be used to judge his professional 
conduct, A I B 1929 Sind 121=23 S L B 
245=30 Cr L J 445=12 A I Cr B 274=115 

I C 318 (F B) 
— S. 93— Beferenee on a difference of 

• opinion in revison can only be made to a 
Full Bench. A I B 1924 Sind 75=17 S L B 

133=83 I G 353 (F B) 
— S. 28 — Alienation by the zamindar 
while the Act in force -Subsequent repeal 
' •-Effect on their alienation-Coiisent decree- 
Collusion-Applicability-Suit to set aside 
. :alienation-Limitation. 7 S L B 55=2 1 I C 514 
— S. 28 — Where a landlord incomp- 
etent to alienate the lands restord to him 
under S, 28 passed a reference in favour 

• of some arbitrators authorising them to 
transfer his lands to his creditor in disch- 

. arge of the amount of the debts found 
- due by him and consented to ^ a decree 
being passed in terms of this award 
transferring his land to the creditor. Held, 
' that the proceedings were merely a collusive 

• endeavour to avoid the limitation imposed 
by law on the landholders’ ownership and 
that the award operated to transfer only 
a life estate in the land to the creditor. 

8 S L B 86=25 I C 949 

I BOMBAY SINDH ENCUMBERED ESTATES 

ACT 20 OF 1896 
—See C P Code, 1908, s. 80. A IB 
1931 Sind 158=25 S L B 200=:Iiid Bui 

• (1931) Sind 106=133 I C 74. 

— The Act does not confer finality 
' on any of the crders made by the manager 
of the Encumbered Estates. 

The Manager of Encumbered .Estates 
-in Sind is not a Bev. Officer as defined in 
'i^the Bev Jurisditcion Act, 


BOMBAY-SINDH ENCUMBERED ESTATES 

ACT 20 OF nn XConUl) 

There is no hard and fast rule as to 
.what amounts to good faith required by 
S. 14 of the Lim. Act. It is a matter to 
be decided on the acts of each ease. 9 S 
L B 167=32 I C 616 

— Application made at a late stage 
when the property is auCtioned-No protec- 
tion will be given under the Act. A I B 
1927 Sind 225=103 I C 44B 
— S. 5 — The liability is one which may 
be valued by the manager and its paymant 
provided in the liquidation scheme. A suit 
for specific performance of a contract of 
sale of immovable property does not come 
within the word liability. A I B 1927 Sind 

225=103 i C 440 
— S. 7 — A suit to set aside any act or 
order of the manager in his official capacit;^ 
should be brought within one year from 
the date of his order as provided for by 
Art, 14 A I B 1930 Sind 160=124 1 C 36^ 
— S. 8— Where plaintiff’s case is in- 
consistent with the liability of the debtor 
and he proceeds against property not that 
of the debtor, S. 8 does not apply and 
stay of proceedings will not be granted. A 
I B 1926 Sind 279=20 S L B 183=96 

1C 1049 

— Ss. 8 and 9— Adjudicated Insolvent 
getting protection— Effect on suit by 
mortgagee. 9 S L B 48=30 1 C 25 

— S. 9— A person whose estate is- 
under the management of the Manager, 
Encumbered Estates, cannot enter into any* 
contract involving him in any pecuniary 
liability and this applies to bail-bonds- 
entered into by him. A I B 1921 Sind 128= 
26 Cr L J 193=16 S L B 196=83 I C 897 

— Ss. 15, 16 and 17-Power of manager- 
to award future interest after date of’ ' 
order of management. 11 S L B 49=42 

I C 6 

— S, 29 — ^^Bestored zemindar can make 
partition of joint property privately or* 
through Court so as to bind his heirs. 

‘ Alienation ’ does not include partition. 

A I B 1931 Sind 118=Ind Eul (1931) SincL 

87=132 1 C 471 
— S. 29— Sanction of Commissioner 
under S. 29 for sale cannot be utilised for 
making a gift and a gift made without 
sanction does not enure beyond the lifetime 
of the donor. A I B 1931 Sind 17=Ind BuL 
(1931) Sind 20=25 S L B 72=129 I C : 90^ 
— S. 29— Alienation beyond life-time 
invalid— No title in such alienation after 
death. W I C. 

29— The sanction^ ’ 

Commissioner in. Bind. for 
sale of property. 3^. link- 

ing a 

wfthont' sMefibn'does notenure bey- 
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BOMBAY SINDH ENCUMBERED ESTATES 

ACT 30 OF 1896 (Concld.) 

oad the lifetime of the donor. A I B 1931 

Sind 17 

— S. 38-— Suits against manager acting 
officially though not barred—lNo express 
provision exists reserving right of suit to 
party aggrieved except under S. 39. A I R 
1930 Sind 150=134 1 C 169 

— S. 43 A— Court which the power to 
execute an award under r. 34 made under 
the Section can tranfer it under CPC 
a 39 A I E 1922 Bom 377=23 Bom L R 
909=64 ! C 337 (1) 
BOMBAY STOCK EXCHANGE. 

— Card of membership — Rights of 
.Official Assignee. See Presidency Towns 
Insolvency Act. 1909 S. 52 

BOM-STOCK EXCH4NGE RULES. 

— r, (c) is not an express stipulation 
within S. 121 Contract Act. It is not con- 
cerned with completion of contracts or 
passing of property. AIR 1926 P C 38= 
50 B 360=53 I A 92=24 A L J 657=30 C W 
K 890=28 Bom L R 777=43 C L J 508=51 
M L J 1=(1926) M W N 499 ( P C )=94 

1C 824 

BOMBAY SUMMARY SETTLEMENT ACT 2 

OF 1863 

—Certain villages in Chikodi ^ Man- 
owlee taluqs were granted by a Sanad by 
Bri. G'ovt. as “ inam dharmadaya ” to B 
to be enjoyed perpetually. Then the taluqs 
were ceded to the Kolhapur Maharaja on 
,his consenting not to disturb or molest 
But the word was not kept while in 
trodeecing Summary Settlement in 1863 
the Govt, opined that prlma facie B’s 
lands could not be excluded from the bene- 
fit of the Settlement because of political ten- 
uxe & so ivith his consent the Settlement 
■ was applied to the lands. Held that this 
application was legal & valid AIR iQOi 
Bom 107=45 B 463=23 Bom L R 161=61 
^ 1 C 146 

— Ss. 4 Sc lO-B-After the grant of 
sanad the inamdar & Grovernment divided 
the revenue m some proportion. The 
former cannot exclude the latter from 
.«hanng the income of was pasture land. 
-AIR 1927 Bom 462=29 Bom L R 909= 

103 I G 249 

”b. 16 Whether a grant is infim m* 
•Mranjam only eaa be determined by 
Crovernment alone. AIR 192 Q Unm i i 
3 12-30 Bom L R 14G3-I 

. ^ , 273=115 I C 369 

are made not orfpohticS 


m 

“ 411 " 


BOMBAY SUMMARY SETTLEMENT ACT 


li DF 1863 (Condd) 


50 


I A 308=26 Bom h R 252=33 M L T 
378=28 C W N 90(> (F 0)=77 I C IDD- 
BOMBAY SUMMARY SETTLEMENT ACT 

(VIE OF 1863) ‘ 

— Claims dealt with — Claims in which 
Government is a creditor and holders of 
land in the position of debtors — Claim 
against Government !>y a person having by 
ancient grant the right to obtain a ceitain 
percentage of the revenues of certain 
villages not within the scope of the Act. 
34 B L R 129 ( 134, 137 )=A I R 1932 B ^ 
319=139 I C 796=1 R 1932 B r>39=A L R 

1932 B 656 

— Grant ancient recognised and con- 
tinued by British Governiuent — Right 
under, to receive a specified percentage on 
the Diwana Dast of villages — (Survey and 
re-survey of villages subsequent and in- 
crease of revenues thereunder-— Percentage 
calculated on basis of increase assess- - 
men ts-— Grantee’s claim to — .\i>plical)ility 
of Act to — >Suit for declaration of right— 
Limitation Act, Arts. 131 and 14 — Appli- 
cability — Starting point. 34 B L K 129 
(135-6)=A I R 1932 B 319=139 I C 796=1 R 
1932 B 539= A L R 1932 B 656. 

— Inam lands— -Settlement— EHect on 
inalienability of lands. IG Bom L E 164= 
38 Bom 272=23 I C 221. [affirmed 
in 43 Bom 376=1919 M W N 254=23 C W K 


753=21 Bom L Ji 1148=4<> I 


A 15=52 I C 
597 (P C.) 
granted to a 
the Survey 


— On alienation of land 
mosque and continued at 
Settlement in 1979 on payment of annual 
Cjuit-rent. Govt, cannot levy full assess- 
ment on the land in the hands os strangers, 
43 Bom 583=21 Bom L R 668=51 I C 91D 
— S. 2— Absence of Inamdar’s signa- 
ture on the sanad does not affect the fact 
it was issued and acted upon. A I R 1927 
i Bom 40=50 B 698=28 Bom L E 1308=98 
; 1 C 933. 

j — S. 2 (3)— No absolute estate is held 

I by the Saranjarndar. AIR 1926 Bom 
I =50 B 195=28 Bom L R 433=94 i C 7J7 
I — S. 2 (3) (iii)— "Lands held for 

I service” in— Shares of revenue of villages 
I or Amals are not, 34 B L R 129 (134-138) 
i =A I R 1932 B 319=139 I C 796=1 R 19,32 
! B 539=A L R 1932 E 656 

— S, 3— It does not mean that the 
part is exempted from land revenue when 
the management of a part of the village 
is resumed. AIR 1930 Bom 497=1 It 
(1930) Bom 013=127 I C 501 
— b. 12— A Besai dying without co- 
parceners can validly dispose of by will 
his lands which had been the subject of a 
summary settlement and payment of ouit- 
rent. 21 Bom L R 1148=52 I 0 897=43 B 

376 (P. C.) 
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BOMBAY SUMMARY SETTLEMENT ACT 

VII OF 1863 (Condd) 

(Affirming 10 Boxn L R 164=38 B 272) 
— S. 7 — A land was recoi’ded as 
‘private’ of temple servants who subse- 
’ quently transfen*ed it. Alienation and not 
the grant of sanad is the cause of action 
for temple committee’s declaratoi'y suit; A 
suit for establishing it as temple property 
is not barred. AIR 1922 Bom 488=24 
Bom L R 902=75 I C 617 
' — S. 3*2 — Government should deter- 
: mine whether a grant is inam or only 
•saTaiijara. AIR 1929 Bom 14=30 Bom L 
R 1463=53 B 12=1 R (1929) Bom 278=115 

I C 369 

— Ss. 25, 28, 87, 38— By iutroduction 
-of survey Settlement the khot is under 
S. 38, bound to comply with all the terms 
under the settlement The effect of fixed 
period terminating before any revised 

• settlement has been introduced is that 
"terms under the settlement remains in 

force. 14 Bom L R 77=14 I C 484=36 

Bom 290 

— S. 35— Building of chappas on land 
•• -Revision of survey. 42 Bom 126=20 
Bom L R 22=43 I C 744 
— Ss. 37, 38 — Khota In a Khotivillage 
within which Dunlop’s proclamation 
applied, are entitled only to one-third of 
sale proceeds of teak trees in the villages 

• sold by Goyt. under a kabuliyat passed by 
"them to Govt. 20 Bom L R 141=44 

I C 872 

— Ss. 37 and 38— Except as changed 
by the Act Kabuliyat to Government 
: must conform to custom— A I R 1925 
Bom 44=48 B 599=26 Bom L R 754=83 

I C 370 

— S. 38— The Government can fix the 
demands only at the time of general 

• survey; where the Government levted an 
illegal attachment and the khot sued for 
damages; Held, on a construction of the 
lease, (i) that khots were entitled to faida 
in kind, (ii) that they were not entitled 

" to claim damages at the old mamul vahi- 
vat, (iii) that they were entitled to have 
.; 4 n*ain converted into cash at market rates 
and, (iv) that the Government was liable 
" even if it had remitted assessment on 
account of loss of crops by fire. A I R 
1931 Bom 455=33 Bom L R 1039 

= ^B§MBAY TALUKDARI ACT (VI OF 1888), 

See Bombay Guzaret Talukdar’s 
Act— [Ed.] 

^ BOMBAY TITLES TO RENT-FREE ESTATES 

ACT I! OF 1852 
—Unless exempted by the Act, a suit 
‘ for refund of contribution under Bom. 
Hereditary Offices Act III of 1874 is 
barred. AIR 1927 P C 217=54 I A 380= 

. 51 B 830=29 Bom L R 1484=46 C L J 393= 


BOMBAY TITLES TO RENT FREE ESTATES 

ACT (I OF 1852 (Condd.) 

39 M L T 527=53 M L d! 475 (P. C.)=I05 

E C 694 

— Sch. B r. 8— Government cannot 
make rules for resuming lands granted for 
hereditary office, nor can the Collector 
be authorised to resume them summarily- 
when they belong to a village servant 
shown in the Rule, AIR 1924 Bom 278 
=25 Bom L R 1160=48 B 61=82 I C 577 
— r 10— No absolute estate vests in 
the Saranjamdar. AIR 1926 Bom 816=50 
B 195=28 Bom L R 433=94 I C 737 
BOMBAY TODA GIRAS ALLOWANCE ACT (VII 

OF 1887.) 

—S. 3— Devolution of allowance-(i)— 
Toda giras allowance devolves under s. 3 
to the lineal male heirs in male descent 
and not according to ^primogeniture. Party 
setting up primogeniture must prove it, 
(ii) Suit for declaration by A that he is 
entitled to the allowance which Govern- 
ment has decided to pay to B is not barred 
under s. 6, Pensions Act, (iii) Such a suit 
is not governed by Art. 14, Limitation Act, 
as it is not one to set aside the Govern- 
ment order. A I R 1981 Bom 473=Ind Rul 
(1981) Bom 435=38 Bom L R 788=133 I C 83r 
BOMBAY UNIVERSITY ACT 22 OF 1857 

[Rep, in pt., Act XII of 1876; Act 
XII of 1891; Supplemented ss, 2, 8, 8, rep. 
in pt., and ss, 6, 9 to 14, rep., Act Till 
of 1904.] 

BOMBAY VATAN ACT 3 OF 1874 

—See Bombay Hereditary Tillage 
offices Act (III of 1874). 

BOMBAY VATAN ACT (V of 1886) 

No retrospective effect is given to 
Bombay Act T of 1886. 14 Bom L R 1121 
=37 Bom 107=17 I C 746 
— S. 2— Where a Muhammadan watan-- 
dar died leaving a widow, a daughter and. 
a paternal uncle, the daughter who 
postponed in the order of succession lo- 
tfae paternal uncle, is excluded from in-^ 
heritance which will have to be divided, 
between the mother and the paternal uncles 
in the proportion of one-fourth and three- 
fourths. AIR 1981 Bom 266=88 Bom 
R 469=Ind Rul (1981) Bom 816=55 B 401 

=131 I C 892 

— S. 2— Testing of property-second 
adoption if divests. 15 Bom L R 783=8T 
Bom 598=21 I C 107 
— S. 2 — Daughter of a Tatandar off 
Jivak Badal-a personal inam without ^ 
condition of Service is entitled to inh0rit^^ 
to her share in the Tatan. 20 Bom L R. 

988=-^ ‘4 C UP 

— Sa S to B to 13 suffi- 

ciently 8nfeg«*fi of the State 

which ^ a®efte<J at any time and 
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BOMBAY VATAN .ACT (V OF 1866 ) (Co«c?d) 

the alienaition set aside at aay time irres- 
ipective of the law of limitation for suit. 
<1892) P J B24; 17 B 362; 4 Bom L K 797; 
tS B 399; 30 Bom L B 980; 7 Bom 546, 
referred to. A I E 1931 Bom 24^32 Bom 
L E 1388=Ind Eul (1931) Bom 125=;55 B 21 

=U9 I C 145 

BOMBAY VILLAGE POLICE ACT (VIII OF I86T) 

— S. 3 — Pagis nominated by talukdar 
can be appointed by the Dt. Magistrate & 
the share of the salary to be recovered 
from the Jivaidar. A I E 1924 Bom 470 
■ =:2C Bom L E 678=83 I C 30 

^ — S. 3 — Dt. Magistrate has power to 
appoint non — Yatandar servants in a taluk- 
dari. Yillage, and as such a pagi so appoin- 
ted can sue to recover a moiety of the : 
Salary from the Jivaidar, 44 Bom 377=22 i 
Bom L E 127=55 I C 585 

BOMBAY WAGERS ACT 3 OF 1865 

[Eep. in pt., Act XYI of 1895; Bom 
Act 111 of 1886,] 

— A stipulation between two parties 
to a wrestling match for damages in ease 
of default of appearance of one of them 
is perfectly valid. A IE 1931 Bom 409=33 
Bora L E 648=32 Cr L J 1145=lnd Eul 
(1931) Bom 457=134 1 C 345 
— -S. 1 — The agreement is a wagering 
one when it is for paying differences & 
the settlement is by cross-contracts. A I 
E 1925 Bom , 511=49 B 689=27 Bom L E 

941=89 I C 885 
— S, 1 — Losses cannot be recovered 
from constituents by Pakka Addatias, when 
' transactions are entered into by the latter 
for the former intending to pay only the 
differences' A I E 1921 Bom 238=45 B 386 

=62 1 C 361 

— S. 1— Contract to purchase a' ticket 
in a lottery •authorised by Go vtr Specific 
performance of See 19 Bom L E 097=42 
Bom 676=41 I C 869 
r“Ss. 1 2— Contracts by Pakka 

; Aditias are not wagering ones. A pakka 
adatia & a broker distinguished. 22 Bom 
L E 1018=621 C 361 
Ss. 1 & 2— Pakka adatia-Position of 
’ -Contract Act S. 30. Um L J 305 (P C) 
=42 Bora 373=27 C L J~358=44 I C 284=20 

Borti L R 561 

BONA flB'ES ■ ■ 

See Specific Eelief Act, s. 27 
See Transfer of Property Act, ss. 41 
sand 53 etc. 


BONA FIDES (6W.) 

—•The person setting up the single 
defence under Calcutta Municipal Act 8s. 
223, 228 of being a boim fide purchaser for 
value without notice must prove it 19 G 
W* N 31=27 I (j 261=42 Gal 625=21 C L J lit 

BOND 

Sfpiopah. 

(1) General 

(2) Cancellation 
?3) Interest 

(4) Liability under l/ond 

(5) Limitation 

(6) Nature of bond 

(7) Novation 

(8) Presumptio!i of pttvmcnt 

(9) Eecitals 

(10) Setting aside bond 

(11) Suit on bond 

, SEE ALSO CASES UN DEE:— 

(1) Bottomry bond 

(2) Contract Act S. 146 and .s, 74 

(3) Deed-Construction 

(4) Stamp Act 1802 art 10 

(5) Stamp Act 1860 ss. 14, 41), sch II 
art 11 

(6) Stamp Act 1870 ss. 3, 7, 23 sch I, 
art 11 

(7) Skimp Act 1809 a. 2 (51 (22) 

(8) Registration Acts 186o-ss. 52, 53 
and Act 1908 ss 49. 50 

(I) General 

— No law couteiupirtes deposit iti 
court of money on bond not In litigation. 
A I E 1931 Oudh 9=7 O W N 1055=1 R 
(1931) Oudh 85=j29 I C 165 
— J udgment-debtor— -Adjudication in- 
strument subsequent to arrest— B(ind talam 
for appearance-invalidity. Pres. Towris. 
lusol. Act S. 17 ' 31 I C 192 


( 2 ) Cancellation 

! —The surety bond is extinct as scjou 
I as the penalty due upon default is exacted 
and no cancellation of the bond is necessarv 

20 I C 414=14 Cr. L J 430=2 Cr. L R 383 
=(1913) I U B R 99 

•( 3 ) Interest 

—A condition for payment of 22 p. c 
interest on default of punctual payment 
jof principal ^ith interest is penalty. 23 f 

... C 542. 

—Agreement by plaintilE to advance 
moneys to defendant to recover defendant’s 
property by litigation— Untrue recital of 
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BOND (Concld) 

<;asli payment in bond held, that plaintiff 
was entitled to recover the amounts actua- 
lly advanced but not interest. 10 M L T 

18=9 I C 991. 


(14) Limitation 


— Provision for re-payment on happe- 
ning of certain contingency suit on Starting 
point — Limitation. Lim. Act, Arts. 66, 67 
and 80. 30 P W B 1916=32 I C 575. 


(15) Nature of bond. 


BOUNDARY (ConUL) 

( 3 ) Conflict between area and boun- 
' , I'-ldary.- ; ■ 

( 4 ) Deed-Construction 
( 5 ) Survey maps 
See also Cases under:— 

( 4 ) Bombay Land Eevenue Code 5- 
of 1879 ss. 119 and 121 
( 2 ) Bengal Survey Act 5 of 1875* 

( 6 ) Bengal Tenancy Act 8 of 1885 
( 4 ) Burden of Proof. 


(I) Boundary erroneous or uncertain or 
confused. 


— Breach of bond & that of contract 
distinguished. 31 I C 920 


BOOKS OF SCIENCE 

See Evidence Act Ss. 57 and 60 
BOOKS, PRESS, REGISTRATION OF ACT 

See Press and Begistration of Books 
Act 25 of 1867 

BOOKS REGULARLY KEPT IN COURSE OF 
BUSINESS 
See Evidence 
BORAH MAHOMED ANS 

See Mahomedan Law 

EOT KHATA 

See Khoti Settlement Act 1880 ss, 17, 33 
BOUGHT AND SOLD NOTES 
See (1) Contract 

(2) Evidence 

— S. 25— The general principles enunci- 
ated by s. 11 C P C are of universal appli- 
cation. The plea of res judicata or estoppel 
is available not only as regards the final con- 
clusion of the court or officer but also regar- 
ding all findings necssary for the conclusion 
■whether they are formal issues on the point 
or not. [ 11 M 309 ( F B ), foil ]. 

39 Mad 1202=27 M L J, 529=16 M L T 432 

=26 I C 817 

— S. 25 — The general principles enunci- 
4ited by S. 11 C P C are of universal 
application. The plea of res judicata or 
estoppel is available not only as regards the 
final conclusion of the court or officer Wt 
also regarding all findings necessars for the 
-conclusion whether they are formal issues 
on the point or not. 11 M 109 (F B), Ml. 

39 Mad 1202=27 M L J 529=16 M L T 432 

=26iC8l7 

BOUNDEIES ACT BURMA. 

Bee Burma Boundries Act 5 of 1880 
BOUNDARY 

Synopsis 

( 1 ) Boundary, erroneous, uncertain 
or confused. 

( 2 ) Burden of proof. 

li. 4u (*1) 


— So long as the plaintifl: is unable to 
identify the property from which he desires 
to eject the defendant he is not entitled to a 
decree for partition and the Courts have no 
jurisdiction to grant the plaintiff’s prayer 
in such a case, unless some equity is super- 
induced by the act of the parties or unless 
the defendant is sho’wn to be a joint tenant 
or a tenant-in-commoii or a co-parcener or 
an agent, trustee or one occupying a fiduci- 
ary position towards the plaintiff in respect, 
to the land. This principle has however; 
to be applied with reference to the special 
features of each case. Where in a case of 
confusion of boundaries it was shown that 
the defendant obtained possession from the 
plaintiff’s father and that the confusion 
was caused by the defendant’s wrongful 
act, it was held the in -ability of the plain- 
tiff to identify the property was no bar to 
his right to a decree. A I B 1931 Mad 19 
=32 L W 957=60 N L J 85=Iiid Bui (1931) 
Mad 259=(1931) M W N 155=129 I C 451 (2) 


(2) Burden of proof 


— Dispute as to boundary— Onus of 
proof, question of, immaterial — Whole 
evidence to be considered— Deft, in posse- 
ssion of disputed plot — Onus on plff. 27 
C L J 599=23 OWN 593=45 I C 408 
— Dispute as to boundary — Possession 
— Onus of proof — Shifting of — Order of 
magistrate under S. 145 Cr. P. Code — Onus 
on person impeaching the order declaring 
possession. 23 C W N 593=27 C L J 599 

=45 I C 408 

-Boundary line running through waste 
lands which have been the subject of defi- 
nite possession. Onus on the party alleging, 

65 I C 743 (ai> 


(3) Conflict between area and bounifaiy, 


—Where the wal presumably 

definitely agreed between the parties 

and its len^h ana breadth were clearly 
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BOUNDARY iContd.) 

(3) Conflict between area an4 

boundary (poncld.) 

stated the inference is that the parties 
were not left in any doubt as to the 
measurements the reference to the bound** 
aries is not necessary in such a case. 41 
C 405 (P 0) explained. AIK 1931 Lah 
349=32 P L R 240=131 1 C 127 
— ^Where there is seeming inconsist- 
ency between area and boundaries in a 
deed extrinsic evidence, and evidence of 
user* of parties is admissible to prove real 
intention. AIR 1931 Cal 593=68 C 686 

=133 1 c m 

— In a conflict between boundaries 
and areas bonndaries must prevail. 18 C 
L J 541=22 I C 26 
— Conflict between — Evidence to show 
that area within boundaries less, if admi- 
ssible. See Lessor and Lessee. 26 M L J 
25 (P C)=21 I C 750=19 C L J 95=16 Bom 

L R 42 


336 . 

nr 


(4) Deed-Construction 


-Whether boundaries in title-deed 

tsan be ignored. 27 M L J 20=18 C W N 
898=20 C L J 407=26 I C 949 (P C) 
—Stream— Grant of land bounded by 
istream— Grantee entitled to the bed up to 
the middle. 14 A L J 084=36 1 C 567 


i <5) Survey maps 

—A boundary fence is owned by the 
radjoining proprietors to the centre of the 
fence. Where trees grew on the portion of 
the fence on the side of the plff. Held that 
the pffs. were proprietors, an entry in 
the record of rights cannot overrule well 
settled principles of law. 2 Pat L W 27= 

40 1 C 987, 

— Dispute as to — Map prepared for 
different purpose— Yalue of-Churland. 19 C 
W N 565=29 I C 156 

iBRAHMOTTAR, 

— See Grant. 

—See Deed— Construction, 

•BREACH OF CONTRACT. 

— See Contract Act s 73. 

— See Damages. 

— See Workman’s Breach of Contract 

Act. 

— See Contract — Breach of Contract. 
BREACH OF CONTRACT ACT, WORKMAN’S. 

— See IVorkinan’s Breach of Contract 
Act 13 of 1859. 

BREACH OF STATUTORY DUTY. 

-”Sec Statutory Duties. 


BREACH OF TRUST. 

See Civil Procedure Code s. 92. 

—See Hindu Law Religious Endow- 
ment. 

—See Trust. 

—See Trusts Act s. 23» 

BREEZE, 

—See (1) Easements. 

—(2) Easements Act. 

411 

—Money paid as bribe cannot be lega- 
lly recovered, AIR 1931 R 83=1 R 1931 R 
^ • 185=132 1 C '553. . 

See to the same effect. 9 I C 623^ 
—Money lent for giving suit for— 
Unlawful object Contract Act S. 23. 185 F 
L R 1914=84 P W R 1914=24 I C 692. 
—Liability of— Money entrusted ^iost 
by negligence Contract Act S. 131. 25 I C 

939. 

— Bribe to police officer if allowed to 
credit of Receiver of estate when passing 
accounts. 20 C L J 113=28 ! C 25. 

BRIDGE. 

— See (1) Easements, 

— (2) Easements Act. 

BRITISH BEIUCHISTAN REGULATION ( IX OF 

1896 ) 

-S. 10-S. 10 creates ah estoppel by judg- 
ment only when the “matter in issue has 
been finally decided.” In a case in W'hich 
there is an appeal the only “mutter " which, 
is “finally decided” within the meaning of. 
s. 10 is the matter decided by the Api>ellate 
Court. 45 Cal 442=22 C W N 121=34 M h 
J 12=3 Pat L W 381=19 Bom L R 972=21^ 
C L J 568=15 A L J 889=128 P W E 1917= 
22 M L T 451r(1918) M W N 7=132 F L R 
1917=7 L W 02=42 I C 959 (F C). 
BRITISH COLUMBIA FOREST ACT (1924) 

— S. 58— S 58 is ultra vires — Tax im- 
posed by it is beyond competence of Pro- 
vincial Legislature. A I B 1930 P C 173= 
lucl Rul (1930) P C 254=124 I C 590. 
BRITISH COLUMBIA TAXATION ACT (1924) 

— Ss. 2 and 48 (3)— Income froui 
busiuess-Profits of busliiess-Cessatioii of 
business consequential upon fire-Loss of 
profit due to— Money received by asses.see 
under use and occupancy insurances on 
account of whether -Income from business 
or profits of business. 63 M L J 348 
=I R 1932 P C 1G1=13G I C 863= A I R 1932 

P C 121 (P C>. 

BRITISH G9VENMENT 

—Faithful subject of — Person boirig 
a — Conduct not amounting to — Bee. 34 

Bom L R 455,' 

BRITISH INDIA 

— Wadhwaii Civil Station is not witliin 
I British India, 14 Bom L R 876=17 I C 534 

' BRITISH INDIA, ABSENCE FROM 
I -See Lmt Act S. 13 
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BRITISH INDIA LAWS 


BUDDHIST LAW (BURMESE) 


m 

412 “ 



— Foreign subject — Amenability of, to 
British Indian laws. See 36 C W N 1088 

( 1096-7 ) 

— Habeas Corpus Act and Bill of 
Rights not part of. 36 C W N 1088 (1097) 
=1932 Gr C 796= A I R 1932 C 753 

BRITISH NORTH AMERICA ACT (1867) 

— S. 24 — “Person” includes females, A 
I R 1930 P 0 120=31 L W 601=58 M L J 
300=Ind Rul (1930) P C 312=126 I C 88 
— Ss. 90, 56 — Private rights completely 
constituted cannot be affected by disallo- 
wance of Provincial Legislation — Crown 
Grant under Vancouvar Island Settlers 
Rights Act (1904) read with amending Act 
of 1917 — Grant remaining unregistered at 
4ate of disallowance but grantee entitled 
to registration at that date — Grantee’s title 
is not affected. A I R 1921 P C 234 

— S. 91 (27)-~S. 498 of Criminal Code 
and major portion of Combines Investiga- 
tion Act are intra vires. AIR 1931 P C 

94=132 I C 593 
— Ss 91 and 92 — Principles of inter- 
pretation discussed. AIR 1931 P 0 94 
— Ss. 91 and 92 — Board of Commerce 
Act (1919) and Combines and Fair Prices 
Act (1919). Both are ultra vires of the 
Canadian Parliament. AIR 1921 P G 205 
— Ss. 91 and 92— British Columbia 
Summary Convictions Act of 1915, is not 
Tiltra vires. AIR 1921 P C 179. 

— S. 101 — It does not enable Parlia- 
ment of Canada to trench on Provincial 
rights. A I R 1921 P C 205 

BRITISH PROTECTORATE. 

-—Protected country is not British 
Dominion but Crown controls all its foreign 
relations — It is semi-sovereign, A I R 1926 
P C 131=30 C W N 961 (P C)=99 I C 265 

BROACH AND KAIRA INCUMBERED ESTATES 
ACT (XXI OF 1881) 
— S. 28-— Mortgage by Talukdar— -Mort- 
gage becoming void on Talukdar’s death 
mortgagee cannot recover mortgage money 
under . Contract Act S. 65, 41 Bom 546= 
19 Bom L R 545=40 I C 1002 

BROKER 

See (1) Contract^ 

(2) Contract Act S. 182 et seq 

BROKERAGE 

— See Contract Act 

.BROKERAGE CONTRACT 

See Principal and Agent 
See Contract 
See Contract Act 

BROKER’S NOTES 

See ( 1 ) Buddhist Law. 

( 2 ) Succession Act 1865 ss. 190, 
332. 

( 3 ) Will. 


^y7t(ypm8, 

( 1 ) Adoption. 

( 2 ) Alienation. 

(3-4) Ancestral Property. 

( 5 ) Applicability. 

( 6 ) Aurasa son see Succession 
infra. 

( 7 ) Breach of Promise. 

( 8 ) Conversion, 

( 9 ) Divorce. 

(10) Ecclesiastical Jurisdiction. 

( 11 ) Ecclesiastical Law. 

(12) Gift. 

(13) Husband and wife. 

(14) Inheritance. 

(15) Joint family. 

(16) Joint Property. 

( 17 ) Maintenance. 

( 18 ) Marriage. 

( 19 ) Minor. 

(20) Partition. 

(21 ) Pre-emption. 

{ 22 ) Seduction. " 

( 23 ) Sources of Buddhist Law. ^ 

( 24 ) Succession see also Inherita- 
nce supra. 

(25) Widow. 

(26) Will. 

( 27 ) Miscellaneous. 


(I) Adoption. 

—^Adoption does not require any 
formality. It requires only course of con- 
duct and publicity of relationship. AIR* 
1928 P G 197=6 E 520=28 L W 129=48 C L. 
J 177=33 C W N 70=55 M L J 95 (P C)= 

110 10 306 

Adoption being a contract a minor 
can adopt. AIR 1925 Rang 350 4= Bur L J 

136=92 I C 719. 

Allowing amendment in appeal is a. 
matter of judicious discretion. Plaintiff 
claiming as Rittima son cannot be allowed 
to claim as Appathitta by amendment. 

A I R 1926 Rang 49= 3 R 483=92 I C 253. 

— Manukye Dhammathat— Intention to- 
adopt can be gathered from conduct. AIR 
1923 Rang 189=1 R 102=87 ! C 686. 

Act of Shinbuying though prima facie 
evidence of adoption is not always a clear 
indication of it. A I E 1923 Rang 189=1 R 

102=87 I C 686. 

The Kittima and the Apatittha forms 
• of adoption are quite distinct. The former 
is an adoption with a view to inherit and 
i the latter merely for bringing up the child 
I out of pity. The treatment of a niece like 
j a daughter does not raise any presumption 
i of an adoption with % view to inherit, es- 
I pecially when she is an orphan child. If the 
! parties were sti^angers the fact would be 
‘ very impcH^ui 10 L BE 376=87 I C 673. 



BUDDHIST LAW (BURMESE) {Cotihl.) ' 

(I) Adoption (Conid.) 

— Burmese adoption requires only pu- 
blicity in testimony of which is the tact 
of paying the child’s school tees before 
.adoption, and his li'^ing I'JL r v 

the adopter. AIR 19^ P C 
,361=2 Bur L J 260=46 M L J 334=1 R 451 

sii I w 0<5 

Adopted son becoming a monk— Sub- 
.sequent abandoment; of monkhood resumes 
Ms old status adopted ^n 
adoptive parents. 11 L B R 124=66 I C 573 

—A Chinese Buddhist can adopt a 
Burmese girl who will succeed to Ms pro- 
perties in the absence of natural children 
But if she is a stanger, 
11 exclude her 13 Bur L T 
L T 132=61 I C 684 

to laid down in 32 I A 72, 
d :: I .‘- -5 followed by 
wuiiiig to a conclusion of 
the evidence was held un- 

A I R 1920 P C 138 


a child was brought up, and treated ime 
a natural child may prove adoptiori but it 
does not prove adoption with a riew to 
inherit. 12 Bur L 1 23b=56 I L 9S4 

An adoption made shortly before the 
death of the adopter is valid. 32 I C 539 

Inasmuch as even children ot well-to- 
do parents often assist in cultivating the 
family acres, no inference against adoption 
can be drawn from the fact that an adopted 
daughter worked in the fields for her adop 
tfve parenis. 4 Bur h T 158=il I C fU 

—It is not correct to say that in all 
cases of Kittima adopiion there must be 
evidence of publicity and notoriety, it is 
only wben the fact of adoption has to be 
inferred from circumstances that such proof 
is required. Obtaining an inheritance in 
the natural parents’ estate does not negative 
the idea of there being an adoption. 

9 Bur L T 154=33 I C 927 

—Second adoption not prohibited^ 
i although the first adopted chihl is living. 

: . 11 I. C 776. 

I —It is impossible for persons not 
. mutually. A' I 

173= [nd Bill (1930) Ea!ig-39= 
120 ! C 663. 

— A Burmese Buddhist monk cannot 
adopt. AIK 1929 Rang 173= Ind Eul (1930) 

^ Rang 39=120 i C 663. 

—The effect of adoption is to disin- 
herit the adoptee. There is no other way 
except adoption if it is intended to disin- 
herit. AIR 1928 Rang 289=6 R 510= 

nircsii. 


—Rule as 

36 I A 192, and 44 ^ I A 
Chief Court im comiii; 
fact— which on ihw « i 
shakable. 

— Divorced women can adopt. An 
adoption is a matter of intenlien and there 
may be. a good adoption without any formal 
declaration, 11 Bur L T 65=9 L B R 163 

=45 I C 737 related in any wiv 

The object of the adoption is generally R 1929 Ran; 
to provide the adoptive parents with an 
heir. The reason for the apadittha adop- 
tion is pity for the child. An adoption is J 
•not a mere contract nor is it a grant or 
disposition of property, nor need it be in 
writing and therefore the fact that a deed ] 
of adoption was drawn up does not pre- i , 
elude other evidence of adoption; the . 

‘Question of adoption is a mixed question of ! 
fact and law. 1 L B R 273, foil. (1915) II 
U B R 74=3! I C 94 I 

— Where a claim is based on kittima | 
adoption, it cannot be amended in appeal I 
by advancing an alternative claim based on I 
•apatittha. 11 Bur L T 246=41 I C 749 ' 

A Kittima child may forfeit his light I 
•of inheritance by separating from his 
.adoptive parents. It is however a matter ! 
of intention. But where there are no other 
children with whom the Kittima child ! 
tseeks to compel e or share. The law allows 
him to inherit in whole or part notwith- j 
standing his seiiaration. 36 I A 192 foil, 

45 Cal 1=22 M L T 411=22 C W N 97=27 
■C L J 68=20 Bom L R 09=(1918) M W N 9 I 


(2) Alienatioa 
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BUDDHIST LAW (BURMESE) (Cotitd.) 

(1) Alienation (Concld,) 

—Sale before attachment valid, if 
bona-fide a.ad for good consideration— The 
burden of proving fraud rests on the credi- 
tor who impeaches the sale. A sharer has 
an absolute right to dispose of his own 
: share even while the property is undivided 
subie,ct to the right of pre-emption by 
co-heirs. (2 L B R 167 F) il Ind Cas78l 

(3-i) Ancestral Property. 


— Payin property changing its character 
raises a (rebuttable) presumption that it 
has become lettetpwa property (2 L B K 
174 foil). 6 Bur L T 174=21 I C 227 
— As regards the payin property of 
the second marriage of a woman the second 
husband would be entitled to one-fourth 
of it. Where mortgage and other deeds 
were executed by husband for illiterate 
wife of unsound mind and during her 
insanity the husband took another wife 
and surrendered all claim to her px’operty; 
Held it was for the plif. to prove that 
the husband had any right title or interest 
in the property. 6 Bur L T 91=20 I C 288 
— House built during coverture on 
" the payin property becomes joint property. 

12 Bur L T 202=58 I C 225 
— Under S. 13 (2) of the Burma Laws 
Act all questions arising in Civil cases 
instituted in the Courts of Rangoon were 
" to be dealt with and determined according 
to the law for the time being in force 
administered by the Calcutta High Court. 
Thus a verbal sale for a share in immovable 
(property at Rangoon in 1890 would be 
'invalid. 6 L B R 98=5 Bur L T 169=17 

! C 954 

— Cosharers having taken part in the 
partition of the ancestral immovable pro- 
’ perty cannot pre-empt, among themselves. 

8 Bur L T 167=8 L B R466=JI I C 512 
— Person paying consideration but 
purchasing property in wife’s or son’s name 
has to show the obeject with which the 
property was purchased to enable Court to 
decide whether transaction was benami or 
not. AIR 1929 Rang 257=7 R 75i=Ind 
Rul (1930) Rang 177.=I23 ! C 129. 
— All payments the obligation for 
which was undertaken during coverture 
must be debited to the joint account even 
though the actual payment was made by the 
survivor. 12 Bur L T 228=56 I C 972. 

— G-ift of the separate property, even 
though the name of the other party was 
joined as donor, must be made out of the 
separate property. Property inherited by 
■ either of the parties to the marriage is 
-a joint property. 12 Bur L T 228=56 I C 972 


BUDDHIST LAW (BRRMESjE) i€o7iid.) 

(3-4) Ancestral Property* ( Concld) 

—There is no presumption that ance- 
stral property remains undivided till the 
contrary is proved. Where an intestates s 
estate is enjoyed by heirs in separate lots 
for a long period, partition may m 
presumed. 9 Bur L T 164=33 I C 985 

— Property— Ancestral property- Joint 
undivided— Adyerae possession-— Bur <^n ot 
proof Lim Act, Art 144. 32 I C 568- 

(5) Applicability 

—A Chinese Buddhist observing 
certain observances of Burmese Buddhist 
does not show that he has ^andoned 
Chinese BuMhism. AIR 1930 Ran g 192= 
Ind Rul (1930) Bang 385=127 I C 593 
—In absence of custom to the contrary 
the nearest rightful female heir to an 
Avo” may be determined by law, A i 
B 1^30 Eaifg 148=8 E 17=Ind Eul (1930) 
Rang 258=125 I C 338 
Succession Act should govern suc- 
cession to estate of Chinese Buddhist ei^ept 
where he adopts Burmese ^ form _ of Bud- 
dhism in which case Chinese Customary 
Law should also not be applied-Per 
J contra- AIR 1930 Rang 81=8 B o7=I24 

I C 849 

—The Buddhist Law applies to Shan 
Buddhist resident in Burma. Presumption 
of marriage arising from cohabitation must 
rest on habit and repute the alleged husb- 
and must be shown to have clearly revealed 
his intention to confer on her ^ required 
status and the alleged wife must be shown 
to have all along asserted that A 

I R 1923 Rang 218=2 Bur L J 114=1 R 343 

=77 1 C 62w 

—Burmese Buddhist Law does ^not 
apply to Raj bans even if they are^ Buddhists 
Their own customary Law applies to them. 
8 L B R 301=35 I C 431=9 Bur L T 248^ 
— Burmese Karens of Burma applica- 
bility to Custom 25 I C 342 

( 6) Aurasa Son 
See succession infra 


(7) Breach of Promise 

—The law provides for compensation. 
for breach of promise of marriage. Mino- 
rity is no defence, except the age below 
which one is physically iucompeteut to 
marry. Suit for breach may also broughl?- 
under 0 32 of C P C. (1918) 3 U B E 75- 

46 t t 

— In an action for breach of promise' 
the fact of seduction is oonsiderecl in 
measuring damages a iwtion 

for /‘c 
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BUDDHIST LAW (BURMESE) (C'owicl.) 
^ (8) Conversion 


— Conversion by one of the parents 
does not affect the legitimacy of the child 
subsequently born. 26 I C 700 


(9) Oivorce- 


See also Buddhist Law — Husband and 
Wife; and Buddhist Law— Marriage infra, 
—Divorce is obtained on payment of 
the costs of the suit and abpdonins ^ any 
claim to the joint property of the marriage. 
A I B 1923 Kang 86=11 BLR 385=1 Bur 
L J 127=69 I C 980 
— Single act of misconduct by husband 
entitles wife to a divorce by mutual con- 
sent. Where in a suit for divorce by the 
wife, the husband claims certain property 
to be joint property, the onus is on him 
to prove it. AIR 1921 CJ B 2=4 tl B R 
R 68=64 I C 957 
—The wife can share in pay-in pro- 
perty not brought by her at the time of 
marriage with a widower, on a divorce by 
mutual consent, AIR 1921 L B 2=11 L 
B R 52=64 I C 806 
— Suits for divorce should be framed 
and tried in one or other of the three 
kinds of divorce, or in the others in the 
alternative. (1920) 8 U B R 251=59 I C 1005 
— A divorce is not permissible with- 
out proof of a matrimonial offence. 
Consequently a suit for restitution of 
conjugal rights is competent AIR 1930 
'Rang 291=lnd Rul (1931) Rang 21=128 

I C 373 

—Single assault by husband on wife 
provoked by her, no ground if character 
of husband does not suggest likelihood of 
its repetition- AIR 1930 Rang 56=7 R 
.<,90=Ind Rul (1930) Rang 137=12! ! C 809 
—Cruelty and physical violence are 
quite distinct cruelty is a subjective rather 
than an objective act. AIR 1930 Rang 
56=7 R 790=Ind Rul (1930) Rang 137=121 

I C 809 

—A divorce is given not to punish 
a husband but .to enable the wife to free 
her-seif from a bond which becomes intoler- 
able. AIR 1030 Rang 56=7 R 790=Ind 
Rul (1930) Rang 137=121 ! C 809 
—Mere adultery by husband not by 
itself a sufficient ground. AIR 1929 
Rang 307=7 R 451=Ind Rul (1930) Rang 9 

=120 I C 137 

_ --Marnage is disol ved either by 
Copt or mutual consent or ..desertion for 
a time. Divorce is .not mere ' dismissal of 
w'ife for adultery. Partition following 
upoii divi ree by mutual consent, cannot 
i.>e ODjectod to on ground of misconduct. A 


BUDDHIST LAW (BURMESE) (CWd.) 

(9) Divorce. (Confd) 

I R 1929 Rang 196=7 R 98=Ind Rul (1929) 
Rang 189=117 ! C 253. 

— Slapping a wife and cohabitation 
with and getting a child through another 
woman, good ground for divorce. AIR 
1929 Rang 64=Ind Rul (1929) Rang 176=117 

I C 64.. 

—The children arc bound by an 
agreement of-their disposal if not against 
equity. Filial relations must be proved if ' 
the child wishes to have dhe estate of the 
abandoning parent. AIR 1928 Rang 289 ■ 
=6 R 510=113 I C 804 . 

Party wishing tc divorce must relin- 
quish all the property. AIR 1928 Rang. 

125=6 R 1=109 I C 456. 

— Divorce by desertion by husband 
having two wives-Deserted wife takes onC' 
fourth share. AIR 1928 Rang 125=6 R 1 

=109 I C 456. 

— The Burmese Law of divorce is to - 
be determined by the Manugye with such 
assistance as may be derived where nece- 
ssary from the other Damniathata. AIR. 
1928 P C 8=6 R 79=55 I A 38=32 C W K 
429=4 OWN 443=47 C L J 577=54 M L . 

J 468=27 L W 830 (F C)=I08 I C 345. 

—Unless both desertion and failure 
to provide maintenance are established no 
right to re-maiTv arises. A I R 1928 ■ 
P C 8=6 R 79=55 I A 38=32 C W N 429= 

4 0 W N 443=47 C L J 577=27 L W 830= 
54 M L J 468 (P C}=108 I C 345. 

—Privy Council upheld the decree 
which granted the wife one-third of bus- 
band’s property on divorce. A I R 1927 
P C -234=5 R 841=54 I A 403=46 C L J 
406=32 G W N 173=39 M L T 492=6 Bur 
L J 231=53 M L J 425 ( P C )=10S I C 17. 

— Wife obtaining divorce on ground 
of desertion cannot get husliand’s w'hoie 
property. AIR 1927 P C 234=5 R 841=54 ■ 
I A 403=46 C L J 406=32 “ C W N 173=39 ' ■ 
M L T 492=6 Bur L J 231=53 M L J 425... 

' .. (P C)=I06 I C 17. : 

— Divorce is constituted l)y failure to 
maintain the wife for over 12 years bv 
deserting her. AIR 1922 L B *28=1 Bar 
L J 24=105 I C 269. 

—First w'ife’s not objecting for 2i 
months does not amount to consent xVlll 
1927 Rang. 112=6 Bur L J 22=102 I C 473 

—A second wife has the right to di- 
vorce and to two-thirds of her husband’s 
property at partition on his deserting her 
and living with first wife, AIR 1925 
Rang 242=4 Bur L J 42=3 R160=88 I C 402 

—There is no right of divorce at the 
mere caprice of eitlier party without proof 
of misconduct or default A I R 1924 
Rang 182=1 R 722=79 I C 705, 

—Adultery of wdfe entitles husband 
to require her to leave the house willi 
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BUODffIST LAW (8IIBMESE) {Contd.) 

(9) Divorce. {Contd.) 

only the clothes ou her body. He can also 
ask for partition or possession of all the 
joint property. A I R 1923 Rang 160=2 
Bur L J 65=75 1 C 6. 

Putting part of his property in the 
name of one of his wives does not mean 
the divorce of others. 

— Onus of proving divorce is on per- 
son alleging it. AIR 1923 Rang 155= 

2 Bur. L J 67 =74 I C 1037. 

— On partition by divorce by consent, 
even though the pay-in property has changed 
in form but can be identified, it will go to 
that party who brought it to the marriage. 

11 B L R 48=70 I C 562 

-A wife can get a divorce on the ground 
of punishment by her husband. AIR 
1921 U B 2=4 U E R 68=64 I C 957 

— Whether it is necessary to claim 
parti ton in the suit for a divorce-Civ Pro 
Code 1908 0 II rr. 1, 2. 8 A L J 739 P C. 

— If a husband discards his wife on 
her adultery there is a divorce from the* 
time she leaves him, and her decree-holder 
cannot attach in execution of a decree 
against her property in the husband’s pos- 
session. 9: Bur L T 74=33 I C 118. 

— Court will not impute connivance 
unless there is a strong evidence. If an 
advocate omits to call evidence he cannot 
admit evidence after decision. 4 Bur L T 

161=11 I C 779. 

— Mere caprice and petty quarrels no 
ground. 7 Bur L T 16=23 ! C 380. ' 

— Mere desertion no ground, though 
an innocent pai’ty may obtain divorce on 
-ground of desertion for statutory period. 
Beating and false allegations cf adultery is 
sufficient cruelty to entitle divorce, 22" ! C 

945. 

— Decision in 6 L B R 18 does not 
affect the ruling in 1 U B R 1910, 13, 30. 

(1914) II U B R 32=28 I C 801. 

— Where the grounds of divorce are 
expressly pleaded, absence of specific issue 
by Court will not prejudice the case. 6 Bur ! 

L T 134=7 L B R 79=20 I C 674 

—Single incident of ill treatment no 
ground. If wife stays away after such inci- 
dent for more than one year it constitutes, 
desertion on her part. 39 I C 114. 

—In the Case of reunion after a di- 
vorce, the parties revert in the status quo. 
The status of such parties at the time of the 
first marraige governs their rights. 11 Bur 
L T 89=(1916) 2 U B R 127=38 1 C 405. I 

—Divorce as by mutual consent mav 
he allowed on proof of single act of cruelty 

46 I C 144 

—Second marriage without chief wife’s 
consent entitles her to divorce except where 


Bl/DDHIST LAW ( BURMESE ) (Oontd.) 

( 9 ) Divorce. {Coneld.) 

she is barren, or has borne only female 
children or is suffering from certain dis- 
eases ( ss. 217, 332, 265, 267, 311 of the 
Digest ) In the case of such divorce the 
proijerty should be partitioned as in the 
case of divorce by mutual consent. 11 Bur 
L T 236=9 L B R 191=45 1 C 953 (F B). 

— Mere physical re-union with a divor- 
ced wife does not revive the status of 
marriage. The reunion must be such that 
had there been no divorce it would have 
amounted to a valid marriage. ( 1919 ) 3 IJ 
B R 182=54 I C 575 


(10) Ecclesiastical Jurisdiction. 


— Ecclesiastical matters must be deter- 
mined not merely by the calonical text of 
the Yinaya, the Atthagatha, Dhammathats 
and other commentaries must also be con- . 
sidered. 45 I C 923. 

— Ecclesiastical Courts are not deprived 
of their jurisdictical merely because plff is 
a layman. (1910) I U B R 78=10 I C 996. 

— Presiding pongyi who has permitted 
another pongyi to reside in his kyautig can 
evicfc the latter where permission to reside 
has been determined. The suit can be tried 
by the Rangoon Small Cause Court. A I.R 
1930 Rang 199=Iiid Rul (1930) Rang 383= 

127 I C 479 

—Ecclesiastical matter within compe- 
tence of ecclesiastical authorities — Civil 
Courts have no jurisdiction. AIR 192i> 
Rang 77=6 R 783=Ind Rul (1929) Rang 108= 

114 I C 540. 

— A dispute between a xiongyi and a 
layman cannot be settled by ecclesiastical 
authorities in Burma and any decison if 
there be must be of the nature of an arbi- 
tration. A I R 1924 Rang 141=1 R 494=76 

1C 807. 

—In the dispute between a monk and 
a layman an award by the ecclesiastic au- 
thority binds only the parties. A I R 192*4 
Rang 141=1 R 494=76 I C 807. 


(II) Ecclesiastical Law. 

—Presiding monk of “Catudissa 
Sanghika Monastery” has same powers na 
any other presiding monk, AIR 1930 
Rang. 160=Iad Rul (1930) Rang 327=126 

1 C 647 

—A layman cannot evict a presiding* 
pongi in ordinary state of affairs. A 

19S0 E..g !9=7 E « , <«»> 

— Kyaupg being fcuilt ‘ and^ offered to 
pongyi, becomes extta commerciiim. A 1 IL 
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BUDDHIST LAW (BURMESE) ( Contd) 

( II ) Ecclesiastical Law» {Ooyitd) 

Eang 20=7 R 617=Ind Rul (1030) 
Bang 1135121 I C 787 
— According to manukya pay-in in^ 
dudes property acquired during two 
marriages. A I B 1929 Bang 253=7 R 578= 
Ind Rul (1930) Rang 102=121 I C 774 
— Thinghika property dedicated to 
rahans of kyaungdaik is vested in head 
of monastery as trustees. AIR 1929 
Rang 372=7 R 245=Ind Rul (1929) Rang 
257=118 I C 609 
— A Buddhist monk cannot make a 
contract to purchase property. AIR 
1928 Rang 3=5 R 626=106 I C 201 
— Pongyi cannot live on charity if he 
does not either teach or meditate. AIR 
1925 Rang 354=26 Cr L J 1622=3 R 352= 

90 1 C 918 

— Poggaiika gift of kyaung empowers 
the donee to sue for its possession even if 
kyaung is Sanghikai property. The body 
of the sangha only can oust the Presiding 
monk. AIR 1925 Rang 307=3 R 193=89 

I C 589 

—A pongyi may own a kyauni as his 
poggalka property and he can in his life 
time validly transfer it by gift. A I R 
1924 Rang 309=2 R 131=83 I C 557 
—Gift to a monk reserves no right in 
the donor and the delivery of possession 
is not necessary" in the case of a gift by 
the monk. AIR 1924 Rang 201=2 Bur 
L J 266=83 I C 329 
— To become a monk means to be 
free from earthly ties and to die a civil 
'death. After renunciation he does not ipso 
: facto relapse to the old status. A I R 
1924 Rang 101=1 B 430=76 I C 672 
—A Buddhist dies a civil death when 
he enters the priesthood and does not 
possess any property except that necessary 
for his religious life. AIR (1922) U B 
15=24 Cr L J 510=72 I C 974 
—Saduthanthaka property is property 
pongyis. On the 
death of one member, however, the 
survivors can admit a new member in his 
place. 13 Bur L T 147=10 L B R 258=61 

A . , I C 778 

. V cannot after ordination, 

jnherit from lus lay relatives, nor can the 
latter inherit, on the death of the poongvi 
laud whi.h had been giv’en to him as an 
outright gift. 11 Bur L T 161=9 L B R 
220=49 I C 317 (F B) 
—Civil Courts have jurisdiction to 
decide salts of a civil nature in which 
points of Bcclesiastical Law arise (8 Ti Tl 
JS U2 foil). Q„estio..s of EccksksJcal Law 
Sire to be decided according to the Vinav4 
but the DJiammathats is not to be entirely 
excluded, j 1 ]j T 1S1=9 L B R 229 
=« 1 C317 (f"b} 
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BUDDHIST LAW ( BURMESE ) (Co»td) 

(If) Ecdeslastical Law. (ConcM) 

— Ayanzoungs” are persons in charge 
of a Kyaung and ciin sue for possession of 
land alleged to form part of a Kyaung. 12 : 

Bur L T 264=56 I C 939* * 
—There is a strong presumption that 
a monk has no property over which he lias 
rights of disiiosal. 8 Bur L T 237=8 L B R 

342=3© I C Ur 

-Monk cannot enter into valid contract 
(1915) II U B R 61=29 I C 613 . 
-Mere verbal declaration or a delivery 
of possession is enough to dedicate a reli- 
gious endowment and becomes irrevocable. 

7 Bur L T 63=24 I C 465 • 
—Civil Court can decide dispute 
between a monk and a layman as to land 
on which a monastery at inds, 7 Bur L T* ' 
27=(19i3) I tJ B R 183=23 I C 157 
— Monks may and do possess proper! v. 
They have no right to give away a monastery 
dedicated to him personally. 

If a monk takes the property of 
another monk and appropriates it, it is valid 
and called withathagaha gift provided (1 ) 
they were intimate (2) associated together 
(3) tlieymust have spoken about the pro- 
perty (4) Owner alive at the time of mis- 
appropriation and (5) taker must know that 
owner would be pleased. 7 Bur L T 27- 

Ti/r ^ 183.-23 I C 157 

—Monk can hand over monastic pro- 
perty for management to a layman and the 
latter can sue for possession of such pro- 
perty. Monk cannot treat sunghika pro- 
perty as his own poggalika projierty, lo 
Bur L T 264=56 I C 939 

(12) Gift. 


“deathbed gift” under the Buniiae Budd 
hist Law is a gift made while the doiioi 
IS m fact on his death-bed and about tc 
die, or, in other words, when his death i^ 
imminent. The gift must also be made In 
the donor in the hopeless expectation oi 
death, or under pressure of the sense o 
the imminence of death, the underlyin', 
idea of the rule that a death-bed gift i' 
invalid under the Burmese Buddhist bu! 
being that such a gift, if recognised, wouif 
enable a Biirman Buddhist to defy hi‘ 
owii personal law and practically to dispose 
of his property by a method wliicb in clfec 
would be equivalent to, and would operah 
as, a will, (228-9). 1 he mere fact that- tin 
donor had been ill for a few mo.ilhs am 
was weak and i.ifirm_ and contemplating a. 
early death at the_ time of the making o 
the gilt IS insufficient to bring it witliii 
^e purviw of a death-bed gift under tin 
Burmese Buddhist Law. (230). 
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BUDDHIST LAW ( BURMESE ) (CWJ.) 

(12) mtt (Contd.) 

Per Page, C. J,-— A transfer made by 
a Burmau Buddhist whose death is immi- 
nent, and who is under apprehension that 
his dissolution is at hand, is commonly 
called a “death-bed” gift. (231). 10 E 224 
=139 I C 278=A I n 1932 R 104=1 R 1932 
R 179=A L R 1932 R 249 

— Gift-Death of donor — Gift intei> 
ded to take effect after — Validity of. 

If a Burman Ruddhist by a voluntary 
transfer inter vivos assigns property to a 
person who is or is deemed to be, a 
stranger, with the intention that such 
transfer should become operative after his 
death, the' transfer is null and void. Whe- 
ther having regard to this rule of law, a 
transfer is void or not depends upon the 
facts of the particular case. When such a 
transfer is made by a Burman Buddhist 
whose death is imminent, and who is under 
an apprehension that his dissolution is at 
hand, it is commonly called a “death-bed” 
.gift, and a presumptio juris et de jure 
arises that the transferor intended the 
trsnsfer to become operative after his 
death. A transfer of this nature is invalid 
us being a devise by which a Burman 
Buddhist has attempted to defeat his own 
personal law, and practically to dispose of 
his property by a method which would be 
in all essentials equivalent to a will. (Page, 
0. J, and Mya Bu, J.) U. Tezawanta v. 
Maung Zaw Pe (1932). 10 R 224 (230, 231) 
=A L R 1932 R 249 
— Direction to one of co-heirs to dis- 
charge liabilities which are a great deal 
i^ss than value of his property. Transac- 
tion is to be regarded as gift of excess of 
property over debt— Principle of part per- 
formance does not apply to such case. 
AIR 1929 Rang 272=Irid Rul (1930) Rang 

187=123 I C 139 
— It is doubtful whether sister can 
make a valid gift without joining her hus- 
band. AIR 1929 Rang 243=Ind Rul (1930) 
Rang 161=122 I C 897 
—Death bed gift is not within com- 
petence of Burmese Buddhist. A I R 1929 
Rang 243=Ind Rul (1930) Rang 161=122 

:i C897 

—An oral gift by methild to a monk 
.iind subsequent oral gift by him to another 
is invalid as private trust or gift for want 
of registered deed. AIR 1924 Rang 260= 
3 Bur L J 7=80 I C 255. 
—Gift of marriage-joint-property by 
husband without wife’s consent is whollv 
void. A ,1 R 1929 Rang 129=7 R 374=lnd 
Rul (1929) Rang 249=1(8 I C 409* 
Gift that affects inheritance is invalid 
-A I R 1924 Rang 13=1 R 351 =75 I C (66 
—A deed of gift by a mother to her 

Si. ^ il. (\) (i) 


BUDDHIST LAW (BUHMSSE) 

( 12 ) fiW.XCwid). 

children is invj lid if it is to take effect 
after her death, AIR 1924 Rang 13=1 R 

351=75 l,C 

— A monk cannot make a val^d gift 
whether to a layman or another monk, of a 
monastery or of a site for a monastery. A I 
R 1924 Rang 141=1 R 494=76 I C SOT ' 
— A monk can make a death bed gift, 
by delivery of possession. AIR 1924 Rang 
201=2 Bur L J 266=83 I C 329^ 

— A gift by a grand— parent to a grand- 
child is valid even without delivery of 
possession. (1220> 3 U B R 228=59 I C 99<^ 

— Where there has been delivery of 
possession of the property given^ io 
children at the time of entering priest- 
hood, the property passes absolutely to 
the donee, and the parents have no longer . 
any power of disposal over it, 6 L B R 
32=4 Bur L T 195=! I I C 862 
—Gift by parent to a Koyin on his 
entering the priesthood — Possession taken 
by donee— Gift irrevocable by parents — 
Subsequent disposition by parents invalid. 

11 (nd Cas 862 
-Death-bed gifts not valid. A man 
cannot by interposition of a trustee make 
a disposition of property, which the ^ law 
prevents him from making by a direct 
gift. 11 Bur L T 234=50 I C 522 

— ^Burmese— gift — Death-bed gift — 

Delivery of possession essential. T P 
Act, Ss. 122, m 40 1 C 354 . 

—Burmese — Gift — Delivery of posses- 
sion— if essential. 42 ( C 68 

— Kanwin gift, if not in- writing and 
registered as required by S. 124 T. P. Act, 
is not valid; and if there be a mutual 
divorce the property will revert to the 
husband. 9 Bur L T 87=33 I C (29^ 

— Burmese— Gif t— by Parent— to a .. 

Koyan. 11 I G 862=4 Bur L T 195 

— Burmese — Gift— Possession better 

title to be shown by power not in posses- 
sion. 8 Bur L T 72=29 i C 888 

—Burmese— Gif t—Regisi ration. Act, . 
Ss, 122. & 123 11 Bur L T 259=45 I C 926 - 

— Gift of land by mother and subse- 
quent sele of the same to a stranger. Held 
Buddhist Law did not apply as no question 
of inheritance or succession was involved. 
Revocation cannot be inferred from sub* ■ 
sequent sale in the absence of any express 
act of revocation. 

Plea of frand will cot be heard if" 
not expressly pleaded 8 Bur L T 269=8 > 

L B R 185=^391 C If I ;i- 
Buddhist law applies .to 
Gifts made publicly by Jboth or surviving, 
parent at the tiiue. 0 ^ ^ -iceremouy' 

is valid 

but at the disposal. 
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BUDDHIST LAW (BUBMESE) (CoM.) 

( 12) Gift. (6W.) 

of the donor for donor’s life iimo. If the 
-donee predeceases the donor his heirs can- 
npt take benefit of the exception regar- 
ding possession. 8 Bur L T 149=8 L B R 
190=30 I C 665. 
—Gift in unfit state of mind is not 
valid; so also a gift made in contemplation 
of immediate death. Preferential treatment 
on ground of service has never been su- 
pported .‘IS a general rule ss 162, 163 and 
164 of kiinvan Mingyi's Digest explained 
.5 Bur L T 291=6 L B B 77=18 1 C 456 

(P. B.) 
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(13) Husband and Wife 


See also Buddhist Law— Divorce; 
and Buddhist Law— Marriage supra 
iand infra. 

— The husband and wife in a Burmese 
Buddist marriage do not hold the pro- 
perty as joint tenants but as teiiants-in- 
common. Thus the idea of an interest in 
common asserted by the Dhammathats is , 
preserved without the evil conse<iuences 
following from holding that that is the 
joint interest of partnership. There is ; 
nothing in the texts which would point 
more to joint ownership th^n to tenancy- , 
in* common, and therefore it is quite right 
io prefer the one which leads to the least 
evil consequences. After all, the ancient 
law has still a wide scope if admittedly 
•all property acquired by either or both 
of the spnises before or during marriage 
passes into the common enjoyment and it 
is only dealt with by either according to 
his or her vested interest therein. 59 I A 
216=10 R 2G1 (279-80)=55 C L J 497=137 
I C l=-3 M L J 167= A I B 1932 P C 152 
=l R 1932 P C 171 (P. C.) 

— Married persons hold during the 
subsistence of the marriage an interest 
in all lU'uperty belonging to either or 
both. Partition takes places eiiher on 
death or on divorce. Property consists of 
three kinds : payin. which is i-he property 
which had belonged to the spouses indivi ■ 
dually before marriage : lettepw’a, Avhich 
is the property accruing to either spouse 
individually eiiher by particular exertion 
or by succession after the marriage; some- 
times, therefore, described as of two kinds, 
viz., ordifiary lettepwa and lettepwa by 
succession; and huapazon, which is the 
property acquired by the spouses during the 
marriage by their exertion or from the 
produce of the property they already had. 
Ofi partition lettepwa goes two- thirds to 
the spouse who actually made it or 
suocee Je 1 to it and one third to the 
oiher. Hnapazon and payiii are equally 
divided. 59 I A 216=10 R 261 (268) 

—Husband and wife— Wife— Fault 


BUDDHIST LAW (iUilESE) (Conid) 

( 13 ) Husband and Wife (Oontd) 

of, causing forfeiture of her iiderest in 
property of marriage— Mere going away, 
or desertion, not a. 59 1 A 216=10 

t 261 (2Ii) 

— Husband and wife— Property of — 
Lettepwa, being property which, wife had 
inherited during marriage — Gift by wife 
of— Valid to extent of her Iwo-i birds 
interest is. 59 1 A 216=10 B 261=55 0 L 
J 497=137 I C 1=63 L J 167= A I 11 
1932 F C 152=1 R IW2 P C 171 
— The interest of a Buddhist couple 
in marriage property is not saleable 

within C. P. C. S. 60 and is variable and 
indeterminate. A I R 1927 Bang 274=5 li 
478=^04 I C 516 
— Mya-nge does not definitely mean 
lesser wife. A I H 1925 Rang 41=3 Bur 
J.i J 108=97 I C 72 
— Decree against husliand do<-s not 
atfect wdfe’s sliare in the joint pr<q.>erty. 
AIR 1924 Rang 165=1 K 555=77 1 C 402 
— The property of the hnsiuu.d and 
wife while living, forms one ti.-^tate. in 
which all the family members have an 
ititerest though under the control of tlm 
couple. AIR 1923 Rang 110=1 Ihir L J 
267=4 U B R 14(1=77 I C 53 
— In the Property inlieritod by wife 
during marriage— Husband take- only a 
third share. A I R 1921 L H 46=11 L B 
R 48=70 i C 562 
— In the inortgage of ^joinr }n'o]>eriy 
by liusbaiid acting as the wife’s agent and 
managing the family business, the wife 
is presumed to have a«a.|uiescefl. 13 Bur 
L T 129=10 L B R 267=61 I C 701 
— Cohabitation without marriage 
gives no marriage right h. 7 Buj* L 1’ 88= 

7 L B 11 301=24 I C 60 
— Desertion by wife for more than 
6 years. Subsequently each applied for 
' divorce, but was not <granted. Hi'hf. the 
conditions contemplated by S. 17 of dn 
j V of the Manugye for the dissolnhbm of 
marriage bocorae complete. 7 Bur L 

: 197=25 I c n 

—Divorce by husband bu- wife’s 
misconduct; subsequent suit for partition 
; is maintainable. ;}8 (Jal 629=t5 (’ W N 

• 766=21 M L J 749=8 A L J 739=13 Bom 

: L R 464=14 C L d 15=(1911) 2 M W K 
: 397=4 Bur L T 153=6 L B R 18=10 M L 
1 T 479=38 1 A 140=11 C 497,(R,.X.l 

j —Bumese— guardianship of girl aged 

I seven— Husband and wife living separate— 

! Husband, natural guardian— Guard iar.s atid 
I Wards Act. Bs. 9, 17 (1) 19 (b). 8 Bur 
li T 73=29 I C 890 

* —An Eindaiuigyi can aFeiiate her 
; payiii property without husband’s consent. 

■ Where a husband allowed his wife to 


0E$ArS AIL INDIA CONSailDATED CIVIL DfOEST 


jr/$) 

4J!i 

BUDDHIST LAW (BURMESE) (Oonkl) 

( U) Husband and Wife (Cojttd) 

receive certain land in mortgage in her 
sole name and to take the rent, the mort- 
gagor is justified in believing wife to be 
vsoie mortgagee and the husbatid is est- 
opped from disputing a redemption by 
the wife. 4 Bur L T 244=12 I C 200 

— Where partition could be granted 
only on ground of divorce being separa 
tely proved, a separate suit for partition 
will not be barred under O. 2 rr. 1 and 2 
U. R 1). -38 Cal 629=15 Bom L K 464=15 
C W 'N" 766=21 M L J 749=8 A L J 750=14 
€ L J 15=(1911) M W N 397=4 Bur L T 
153=6 L B B 18=10 M L T 479=11 I C 497 
=38 I A UO (P. C.) 
— Taking a second husband while the 
111 sband is in imprisonment amounts to 
desertion, by wife and adultery. 7 Bur 
L T 240=23 I C 9413 
— Bannese Husband and wife— -Living 
ireparn tel yS a tural gua rd ia n . Guard ia n 
and wards Acts, 8s. 9, 17 (i) 19 (b). 8 Bur 
L T 75=29 ! C 890 
— Where husband has full authority 
of the wife to mortgage hei* property the 
mortgagee is entitled to a declaration* that 
lie is the owner and to possession. 8 Bur 
L T 97=27 i C 788 
— Mortgage of joint property by hus- 
band with wife’s knowledge and* consent 
also binds the wife. (Per Twomey C. J., 
Parlett and Maimg Kin. J. J. Contra). 
12 Bur L T 31=10 L B R 36=51 1C 

563 (F.B.) 

— A house built during covertiu'e on 
the paying property becomes the joint 
property and neither can oust the other. 

12 Bur L T 202=58 I C 225 
—Property acquired by husband 
during marriage becomes joint property 
unless earnings kept separate and distinct. 

o 41 I C 410 

^ — becond wife can get equal share in 
the inheritance if she proves that her 
status was superior to that of a lesser 
wife or concubine. The latter gets two— 
.fifth of the inheritance, but she lives 
separate she gets nothing. There is’ no 
presumption that a woman who cohabits 
Witri a man, who she knows is married is 
a mistress and not a wife. Lesser wife 
or lawful concubine is not necessarily a 
mistress. 4 Bur L T 235=12 I C !9I 

—Where it was clear that though the 
business was carried in husband’s name 
€iily, the wife knew of the transactions 
regarding joint property, the wife was 
imid bound. Held also that the wife was a 
necessary party. 8 Bur L T 66=29 I C 88! 
—Without joining wife, the husband 

to another. 

A I B 1930 Bang 295=Ind Kill (1931) Ban<» 

7C=I29 I C 508 
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BUDDHIST LAW (BURMESE) (Crntd.) 

(12) Husband and Wife (Comlo) 

— Husband and Wife— Husband and 
wife dying within short interval, Bel itives 
of each should be regarded as succeeding to 
the half ^ interest which each of th^m 
possesses irrespective of the nearness, of 
the relatives on one side as against those 
on the other. 8 B 480=Ind Bill (1931) Bang 

92=129 I C 524 

—Husband acting on behalf of the 
marriage partnership can bind the whole 
of the partnership property. And the 
partnership property is liable for a del>t 
contracted by the husband alone if the 
debt can be held to have been taken in 
the interests of the partnership. But 
wheie a husband is adjudicated an insolvent 
and the Receiver merely sells ^^rd share 
of the husband, it cannot be held that the 
whole partnerships interest is sold and 
consequently where the wife afier the 
discharge of her husbpd sells her §rd 
share in discharge of joint debts and with 
the consent of the husband, the sale 
operates to transfer title of 2-3rd share to 
the vendee and the latter is entitled, in a. 
suit against ^ the purchaser of the Jrd 
share, to partition and possession of his- 
frd share. AIR 1930 Bang 345=l!id 
Bui (1931) Bang 60=128 1 C 844 

— A wife can sell a^vay property to 
meet expenses while her husband is in jail 
and the sale binds him. AIR 1930 Bang- 
211=Ind Rul (1930) Rang 375=127 I C 471. 

—Wife has no definite right in the 
salary of husband though it may be joint- 
property. A I B 1930 Bang 147=IncV Bui 
(1930) Bang 350=127 I C 174 

— Sale of property inherited from 
parents by the wife on behalf of marriage 
partnership binds the husband also. AIR. 
1929 Bang 213=Ind Bui (1930) Bang 188=: 

mi ^1. . .*23 I C !40. 

—1 he debts incurred during coverture 
binds both husband and wife but decree 
passed against one after divoi’ce cannot 
bind other unless made party to it. AIR 
1929 Bang 223=Ind Bui (1930) Bang 159= 

122 I C 287. 

—Husband and wife are partners and' 
so wife can sue in respect of partership- 
asset in her capacity as surviving partner — 
Contract Act, s. 45. AIR 1929 Rang 306- 
=7 B 806=Ind Rul (1930) Bang 135= 

121 I C 807. 

— Ihe presumption that husband was 
acting on behalf of his wife and himself 
can be drawn when money is borrowed on 
a promissory note purporting to have been 
taken for husband and his sister. A I B. 
1929 Rang 310=7 .B 558=Ind Bui (1930> 
Bapg 78=120 I C 910. 

— Neither can alienate joint property 
without other’s ^nsent ’ A f E 1929 Bang 
112=Ind Bkl 0^) Bang 239=118 I C 127. 
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BUDDHIST LAW (BURMESE) (Cojrfd.) 

(IJ) Husband and Wife (fionkl.) 

—Husband and wife being pai-tners 
of marriage, gains of either is partnership 
property. A I R 1927 Bang 299 b5 E 443s 

103 I C 244, 

— Burmese J udicial Separation Evi- 
dence Act, a. 112 Legitimacy. 47 I C 620. 

"-Husband and wife jointly borrowing 
money does not raise presumption of 
partnership. (1919) 3 U B B 1892:54 I G 5I3. 


'Itid), 
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(14) INHERITANCE 


— Where an unmarried Buddhist dies 
without issue his or her estate does not 
devolve on the parents, even though they 
were not separated from him or her in 
preference to his or her brothers and sister 
Maiing Kmi v. Mauiig Chi 9 B 217 F B. 

rind Bui (1931) Bang 250=U3 I C 234, 

—Proof of serious misconduct essential 
to disinherit dog-children. A L R 1933 R 57. 

— Buie of disinheritance of dog- 
children— whether applicable to grand- 
children. ALB 1933 B 67=A I R 1933 R 50. 

—Inheritance— Son— Death without 
issue of —Heir to — Mother — Childless wife 
or— Son living with mother and mother in 
possession of family property inherited 
from her deceased husband — Heir to such 
property on son’s death without issue is 
mother and not childless wife, whether 
son had or had not a vested interest in 
such property. 

s So held upon the right interpretation 
of S. 28 of YoL X of the Maimkye Dha- 
mmathat. 10 B 124=137 I C 431=A 1 B 
1932 B 98=1 R 1932 R 132. 

— A Burman Buddhist, whose wife 
. had predeceased him, died leaving two 
Hons and daughters. On the death of one 
^son and one daughter, held that the 
•surviving brother and sister took the pro- 
perty equally and that it was for that 
pux*pose immaterial whether the property 
was joint property or the sepai ate property 
of the ’several children. 

The Court is bound to give effect to 
17 of Book X of the Maimkye in ctises 
which fall within its ambit. 10 B 182=137 
I C 650=A I B 1932 B 187:;I B 1932 B 142 
=A L R 1932 R 395. 

—When desertion and intentional and 
deliberate neglect of the ordinary duties 
of affection and kindred are proved against 
.any one claiming to inherit, his or 
right of inheritance is lost. 5 L, B K ^31= 

9 Ind Cas 442 

— If a first-born son dies in infancy 
the status of *orasa" devolves on the next 
. eldest son when lie . attains his majority, 


ByDDtllST LAW 

(14) Iiilicrifafice (Oowid) 

provided that he is unaffected by any of 
the disabilities or disiiiialifications mentioned 
in the texts. He can transmit the right. 

10 Ind Cas HS 
If a second wife succeeds in proving 
superior status she would bo entitled to 
share on equal terms with the chief wife. 

(U B B 1892— 1898, YoL n, 194, V B K 
1897 — 1901, YoL II 138. 190 }0x}>I) A second 
contemporaneous wife is not <?f neetjssity 
a lesser wife or a eonciibine. A lesser wife 
or concubine, who lives with the hnsband, 
gets two-fifths of the inheritance, but when 
she lives separately, she gets nothing. (IJ 
B B 18924898 Yo! 31 145 Bel on) 12 M 

Cas If I 

— Held, that the defendent who lived 
with the deceased and attened him in his 
last illness and also paid the C'Xpenses of 
the funeral should bo preferred to the 
plaintiffs, who failed to ^ atlemi or visit 
the deceased in his last illness arid whoso 
neglect was not cured by their attempt to 
borrow money for the funeral U Ind. 

. Cas 777=4 Bur I T 160 
— Kulitlia child is not entitled to 
share the father’s estate w'ith the latter's 
widow (IJ B B 1892 II 145 fed 2 L B B 
54 diss.) — Per Parlctt J. dissemting (U B 
B 1897—1901 TI 178; 18 Bom L li 377; 41 
Cal 887; 8 L B B 1 Bef.) Bur I. T 15 
=9 L B K 1=33 I C !7I fF B), 

— Brothers tind sisters are heirs and 
when living separate from tin* pareiit 
succeed in preference to the parent, 41 
Cal 887=18 Bom L B 377=(i9i4) M W X 
449=27 M L J 41=7 Bur L T 105=18 M L 
T 142=18 C W X 1121=20 C L d 284=1 L 
W 914=18 Bom L B 377=23 I C 4!: 3=41 I A 

121 (P Cl . 

— Where a woman re-marries on the 
death of her husband, the propeu-ty which 
falls to her share on division between her 
and her issue, goes,' on her death, entirely 
to her children by the secoml marriage 
Property acquired by the widow suhscupient 
to the death of second hu.sband de.Heends 
to the children of both marriages to he 
divided between them |»er stirpes and not 
per capita. 5 Bur L T Irfl L B R 28=12 

I C 797 

—Children leaving their father with 
the divorced mother can claim fatherV 
inheritance only when they maintain filial 
relations with the father Filial rektion 
implies living and working with the parent 
42 I C 88=11 Bur L T 229=(I9I7) 3 B B R 23* 

■ —Three marriages, with children of 
.each marriage— The children of the marri- 
age during which the property was acquired 
get Imlf of it, and children of other 
marriages divide the rest among them.' 4± 

, J- <-V950=ll Btir L„TJ5X : 


DESAFS All INDIA CONSOLIDATED CIVIL DIGEST 


J34{ii) 
412 ' 


:.BUDDfiIST LAW (Co7itd) 

(14) Inheritance {Contd) 

—Claim by daughter taken away by 
-divorced mother — Presumption of server- 
ance between father and daughter- Daughter 
to prove relationship— Presumption of 
mutual claims of parties at settlement of 
divorce. 7 Bur L T 83=23 I C 948 

— Claim by estate child on the death 
of one of the parents must be made prom- 
ptly. 0 Bur L T 154=33 I C 927=See also 

44 Cal 379 

— On death of husband or wife with- 
•out children, the survivor succeeds to the 
whole of the deceased’s estate, including 
the deceased’s share in the undivided 
ancestral property. 12 Bur L T 79=52 I C 

929 

— Mutual abandonment of eaeh other 
by husband and wife for more than the 
prescribed period, and both, remarry the 
marriage is dissolved (3 L B K ref.) Those 
children who maintain filial relations in- 
herit. 6 Bur L T 75=6 L B R 167=19 I C 85 

— Claim of eldest daughter against 
widowed mother, for one-fourth of the 
estate, the mother not having remarried, 
is not maintainable, (1914) II U B R 40 

=28 I G 806 

See to the same effect : (1914) II U 
B R 46=28 i*C 821 (even though mother 
Ternarries ). 

— Inheritance— Exclusion— Neglect or 
' estrangement necessary— Burden of proof 
oil the party alleging. 7 Bur L T 80=23 

I C 915 

— Where a father started his claugh- 
■ters in business and arranged for them to 
live separately so as to avoid internal 
quarrels. Held, the father did not forfeit 
Ms right to inherit the estate left by the 
daughters. 9 I C 442=4 Bur L T 1=5 L B 

R 231 

— Gfraud child claiming an equal share 
with the son of the deceased on the ground 
that he was the son of the eldest daughter. 
Held s. 163 of kinwin Mengy did not apply 
where there is an orasa son and the pi if 
must fail (3 L B R 45 f ol ) G Bur L T 
105=7 L B E 27=20 I C 327 

— Orasa child predeceasing his parents, 
his eldest child or his children together 
receive the same share at the death of 
their grand-parents as their youngest uncle 
or aunt. Children of the same parents 
share equally ( 3 L B R 45: .3 L B R 8 rel 
and foil ). 9 Bur L T 95=33 I C 127 

—Property inherited by wife during 
marriage is . lettetpwa and not hnapazon. 
The husband is entitled to one-third of 
such property, 15 I C 380=5 Bur L T 98 

— Husband and wife dying without 
issue simultaneously or within a short 
T interval of one another their property is 


BUDDHIST LAW (CWd) 

( 1 4 ) Inheritauce (Contd) 

regarded as joint* 8 Bur L T 145=8 L B R 

197=30 I C 594 
—Share of a person, who is insane or 
sutfering from incurable disease, goes, oii 
his death, to the coheir who maintained 
and looked after him during his life-time. 

5Bur LT61=I4IC843 
— Where kanwin is delivered into the 
possession of the bride, the husband is 
entitled to inherit it as against parents- 
in-law, even if the bride dies child-less 
in her parent’s house (1 Chan. Toon’s L C 
?> dist). 4 Bur L T 278=11 I C 929=6 L B 

R I§ 

— Non-attendance at death-bed is not 
a ground for exclusion. 44 1 C 239 

—One of the parents inheriting pro- 
perty during marriage. The other gets a 
life -interest in such property, ‘ on the death 
of the former. 6 Bur L T 119=20 I C 346 
—Daughter can bo an aurasa child, 
but there cannot be an aurasa daughter as 
well as an aurasa son in the same family. 
An aurasa daughter is merely a presumptive 
heir and is liable to be displaced by aurasa 
son of competent age (6 Bur L T 105 ref 
and fol). 8 Bur L T 140=8 L B R 113=29 

I C 756 

— The aurasa son should assert liis 
claim promptly on father’s death, otherwise 
it would lapse. 8 Bur L T 138=30 I C 638 
—Ourasa son gets one share and the 
mother and younger children three shares 
on the father’s death, whether mother 
remarries or not. 8 Bur L T 154=8 L B R 

189=30 ! C 640 
—Partition on remarriage of mother 
— Children by first marriage and second 
husband get three and one shares respec- 
tively in unpartitioned property- Court fees. 

9 Bur L T 97=35 I C 731 
— A pongyi or rahan can not inheri 
from his lay relatives. (1918) 3 U B R 91 

=47 I C 681 

— Buddhist law applies to questions: 
of preemption. Coheirs who take part in 
the partition of immovable ancestral pro- 
perty have no right of pre-emption as 
I'egards such propertly after the partition 
— ^Per Hartiioll J dissenting. 8 Bur L T* 
167=8 L B R 466=31 I C 5IJ 
— Full blood prefered to half blood 
—young brother or sister prefered to elder 
brother or sister. 12 Bur L T 103=58 

. J C 488 

—Child claiming through bo 


gets a double portion' of both 

ted and other lettetpwa propeiry or w'hai; 

. .hi.d 

sueoeifeloui' ^ W wife pr j - 
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BUDDHIST LAW {Conkl) 

(14) inheritance {iJonkl) 

deceased him. His grandsons sued his 
daughters by the other wives for shares. 
Held onus on deft to prove uufilial conduct 
—That plif did not take part in supporting 
their iarae and blind father did not consti* 
tute such conduct; that the pltfs were 
entitled to their deceased father’s share; 
that the plffis must pay their share of the 
money paid for redempiion before getting 
their share. (1915) H U B R 06=31 I C 87 

— Right of the eldest anrasa son to a 
forth share on his fatheV death may be 
asserted so long as the mother is alive, 
within the period allowed by Lmt. Act, 
Art. 126, 44 Oai 679=32 M L J 71=21 M L 
T 97=21 C W Iv 527=10 Bur L T 138=26 C 
L J 169=19 Bom L R 294=15 A L J 96=9 

L B R 50=38 I C 809=44 I A 42 (P C). 

— The rule against ascent of inheri* 
tance applies in favour of brothers and 
sisters of blood as Jigainst parents. But a 
child taken away by the mother on divorce 
loses its rights of inheritance in the natural 
father’s family. 13 Biu L T 3=56 I C 68! 

—If there are natural or adopted 
children of the deceased, the aputittha child 
gets nothing, otherwise he shares equally 
with the other heirs of the deceased. 11 
Bur L T 221=50 I C 524 

— Children of the first marriage get 
three -fourths of the property taken to 
second nuirriage and one-eighth of the 
iettetpwa of that marriage. The same 
rule applies to a Heittima "child jidopted 
before second marriage. (1915) II U B R 

74=3! ! C 94 

—A man cannot disinherit an heir 
-children of the marriage during whicli 
property is acquired take double the share 
taken by Uie children of the other marria- 
::ages, and the out of time grandchildren not 
being the children of an orasa child toge- 
ther take a quarter of what their parents 
would havo^ taken had they survived the 
deceased. The rule of forfeiture operates 
on proof of unfilial conduct independently 
of the father’s wish. 12 Bur L T 207=55 

1C 258 

— Share of paternal and maternal un- 
cles and aunts of deceased nephew or 
18 1 C 497=5 Bur L T 283. 

—Share of a great-grand-daughter in 
imp grand mather’s' estate in competition 
with her grand-aunts. 8 Bur L T 51=2!) 

I C 741. 

— Widow gets one-fourth, her children 
-f re-eighth and the children ‘ of the former 
'^Mte fi^’-e-eighth. 12 Bur L T 75rl0 B B R 
. 10=Slic 588, 

1.^ /'V'’ decesised hasbatid is 

iw.t At children ex- 

<ipl tU old. St son 111 respect of a fourth 
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BUDDHIST LAW {Couki} 

(14) Inheritance {(Jontd) 

of the e.statc. The widow ciinnot sell even, 
in ensi of necessity this one— fourtli share 
of the ehie.st child unless such child be da- 
ugliter.l5 I C 919=(19Ti) I C B R 125, 

— Status of eldest daughter on death 
of the eldest child who w*a.s son— Status 
devolves on the elder of two ilaiiglder-. 
wdiore there is no other son. 15 I (J 

5 iiur L T 73. 
— The child having left father on ih.; 
divorce, and not having resumed filitii re- 
lation, had no right to inherit the father 
after the death of the step-mother. <,)n 
latter's death the estate devolved on her 
heirs (19 IC 85, 6 L 1> R 161 fol 2i H It 

54 di.st }, 

6 Bur L T 117=7 L BR 31=20 I C 354. 
— Snccession to nephew — Division 

between paternal aiul miiternal aunts per- 
capita and not per stirpes, H Bur L T 1 41 

=39 I C 635. 

— Step-father dyhig willmui leaving 
natural is.sue or widow the children Ills 
deceased wife by a former husb;».nd are 
entitled to his property under ss. 29-1 ami 
215 of the Digest. Limitation riu s 12 
years from their mother’s death, as regard.!; 
property acquired jointly by their niotliei* 
and step- father during their marriage, l.ii* 
not as regards mother’s Thinthl property 
9 L B R 176=47 I (.’< 139=12 Bur L T 41. 
— In the case of Keitima cliild living 
apart from his adiqdive parents, the (|ucs- 
tion is whether the surrounding edreum^t- 
ances establish an intentional severance <d: 
the ffimily tie, sr> as to he barred from 
inheritance. (1915) 11 V B ,B 74=31 I C 94. 


(15-17) Joint Property 

—The interesii of the judgment-debtor 
in the joint property of a Burmese Bud- 
dhist husband and wife can be attached in 
execution of a decree obtained against oms 
of the spouses in respect of an ante- - 
miptiul-debt contracted by sucli Hpou.st*s 
alone. In such circumstances the separate 
property (if any) of the judgment-debtor 
can be attached, 5 R 478; 5 U 296n overru- 
led. Carr, J. — Where a decree had Ijccu 
obtained against the debt contracting 
spouse before marriage the remedy open 
to the decree-holder would need Kirther 
consideration. Maung Ha, J,— While the 
interest of a spou.se in hi.s or her “payiti” 
and in the ‘dettetpwa” is definite "nnd 
vested as between themselves neither 
party has a right to alienate his or her ^ 
interest in the “Iettetpwa” without the 
consent express or implied of the othtr 
Chettyar v. Maung Tlmn Dainu. A I R 
19BI Rang 262=9 E 524 T B . 

— Ordinaiiiy in the case of insolvency 
of husband whole property of nuirriage is , 
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EUDDDIST LAW (Contd) 

(16) Joint Property {Contd). 

liable for satisfaction of insolvent’s debts 
— But where receiver merely sells l“3rd 
. share subsequent sale by wife of her 2-Brd 
share in discharge of joint debts with 
consent of husband is eifective to transfer 
that share to vendee. A I 11 1930 Rang 
345=Ind Rul (1931) Rang 60=128 I C 844 
— Land transferred by mother to 
daughter and her husband as their share 
-of inheritance is their joint httetpwa pro- 
perty. AIR 1930 Rang 176=Ind Rul 
(1930) Rang 357^127 I C 373 
— If a husband and wife each brings 
a child i)y previous marriage and there is 
also a child to them both and if the wife 
dies, of their joint lettetpwa property five 
-eighth should go to the husband 2/8 should 
go to the son of both arid J should go to 
the atet sons. AIR 1930 Rang 176=Ind 
Rul (1930) Rang 357=127 I C 373 
— Admission by a coheir that one of 
the heirs has absolute right to the property 
cannot affect the other heirs. AIR 1929 
Rang 272=Ind Rul ( 1930) Rang 187=123 
* I C 139 

— Husband’s contract to alienate land 
jointly belonging to him and his wife 
without the latter’s consent cannot be 
enforced specifically. AIR 1929 Ran^*- 
285=1 nd Rul (1930) Rang 174=122 I C 910 
—•Children of first marriage taking 
■ share on second marriage cannot inherit 
property after their mother’s death and 
before or after second marriage. A I R 
1929 Rang 265=7 Rang 398= Ind Rul (1930) 
Rang 42=120 I C 666 
—Nephew of widow was treated as 
heir along v/ith the son and purchase of 
property was joint on the son’s and 
: nephew’s names, still the nephew was 
not paid for his services in family busi- 
ness— Joint interest and joint right held 
to be created. AIR 1929 P 0 246= 

7 Rang . 388=50 C L J 192=( 1929 ) M W N 
682=34 OWN 117=Iud Rul (1929) P C 229 
(P C)=II7 I C 29 
—Share of step grandchildren in the 
jointly acquired lettetpwa property of their 
grandfather and step-grand-mother is one- 
fifth. AIR 1928 Rang 139=6 Rang 355 

= 113 I C 142 

— Husband married a second wife 
after death of first. The land purchased 
did not become lettetpwa but retained its 
former charcter as payin. AIR 1927 
Rang 318=6 . Bur L J 219=105 I C 470 
—Property of marriage is liable for 
partnership debts, oven after separation of 
shares, A I R 1927 Rang 299=5 Ranf^ 44.3 

=105 I C 244 

—Decree against husband manager 
can be executed against the impartible 
marriage property. AIR 1927 Rang 274 
=5 Rang 478=104 I C 516 


116 ( 14 ) 


BUDDHIST LAW (CWJ) 

(16) Joint Property {Contd.) 

—Payin property brought by husband 
is available to satisfy a decree against him 
for debt incurred in business while living 
with wife during the subsistence of the 
marriage— Jointly acquired lettetpwa pro- 
perty also can be sold. AIR 1927 Rang 
209^5 Rang 296=6 Bur L J 166=103 I C 568 

Overruling: AIR 19*25 Ratig 329=3 
Rang 322=94 I C 797 

Overruling : 10 L B R 36 (F Bj=5f 

I C 563 

—Where part of the joiiit property 
was in the name of the husband only and 
he mortgaged it and the mortgagee brought 
a suit ill which the properly was brought 
to sale, wife was bound by the decree passed 
against the husband. AIR 1927 Rang 119 
=5 Bur L J 218=101 I C 354 

— Eindounggyi with two vvivt-ir* 
Property inherited by husband after se- 
cond marriage is lettetpwa. Share of each 
of two wives in such property is one- 
sixth. Such share is not liable for hus- 
band’s debts. A I R 1925 Rang 329=3 
Rang 322=94 I C 797 

—Claim of an eldest son to ojie- 
fourth share on the remarrige of the 
parent is not a claim as orasa son but an 
entirely different one. AIR 1926 Rang 
65=3 Rang 281=90 I C 958 

—Re-marriage of the father gives the 
orasa son a right to one-fourth share 
though Ms mother’s death alone does not 
give. AIR 1926 Rang 65=3 Rang 281= 

90 ! C 958 

— Right of an eldest son to claim 
one fourth share on the re-marriage of 
his father is vested and definite and 
devolves on is heirs and legal representa- 
tives. AIR 1926 Rang 65=3 Rang 281 = 

90 I C 958: 

— Children of first marriage take pro- 
perty brought by parents to the second' 
marriage, if there is joint proi3erty of the- 
second marriage. A I R 1923 Rang 110= 
4 U B R 149=1 Bur L J 267=77 I C 53 

—On partition at father’s re- marriage, 
children cease to have claim on shiU'e of 
father at partition or to lettetpwa of bis. 
marriage with their step-mother- .A I R 
1924 Rang 71=1 Rang 487=76 I C 83a 

—Ancestral property is not presumed 
to by joint AIR 1923 Rang 92=1 Bur 
L J. 174=74 1C ^ 

—The burden of proving joint ness or 
separation of ancestral property ' eajuibt be 
laid down as a - general rule wlt'Kotit' re- 
crard to the facts and circtim^t^efes of 
each . pai’ticular case. A J 

^ rr\i i - • # ?f tif: t 

on death p,,f p^*^i”Wdld^¥epder 'itlte 
liiMe ' ' 38 I C 147 
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BUDDHIST LAW (Coutd.) 

(!5) Joint Property {Coneld) 

—The rule of Nissayo and Nissito 
applies to lettetpwa property, and a wi te is 
entitled to | share in the property inherited 
by the husband. 13 Bur L T 35=57 I C 950 


331 ( 16 )^^ 

“ 432 * 


(18) Marriage. 


— ^XJiiion between Burmese woman and 
Buddhist Hindu for 25 years is legal ma- 
rriage and the husband is entitled to the 
custody of the children of the union, A I 
B 1927 Rang. 280=0 Bur. L J 158=104 

! C 348 

— Elopement with the intention of 
marrying and its consummation is sufficient 
for a valid marriage. AIR 1926 Rang. 
88=4 Bur, L. J. 258=27 Cr. L J 725= 

95 1 C 53 

— A youth of over 16 years can con- 
tract a valid marriage. AIR 1026 Rang. 
88=4 Bur. L J 258=27 Cr. L J 725=95 I C 53 
— Chinese customary law applies to 
prove marriage between Burmese woman 
and half caste Chinese. AIR 1926 Rang. 
82=4 Bur. L J 255=27 Cr. L J 656=94 I C 608 
—Girl below 20 years cannot validly 
contract without guardian’s consent. A I 
B 1925 Bang. 280 (E, B.)=26 Cr. L J 1613= 
4 BurLJ 123=3 Bang. 455=90 ! C 717 
— In the case of ‘ Marriage by minor 
girl-Consent of guardian is not necessary. 
A I B 1923 Bang, 76=1 Bur L J 144= 

81 I C 32 

—Among Shan Buddhists in Burma- 
Presumption of marriage rests on habit 
and repute of the parties, A I B 1923 
Bang. 218=1 B 343=2 Bur L J 114= 
. 76 I C 620 

—Marriage even in Burma is a per- 
manent bond, and the burden of proving 
that it was been broken is on the person 
alleging it. A I B 1923 Bang. 155=2 Bur 
. . B J 67=74 ! C 1037 

—Marriage is presumed by cohabita- 
tion, A I B 1923 Rang 180=1 B 161=2 
Bur L J 79=74 I C 933 
—Among Burmese Buddhists when 
the mother dies and the father marries 
again, it is usual to make a family parti- 
tion and settle on the children of the first 
iimrnage. AIR 1923 Bang. 57=1 Bur L 
, J 111=74 I C 47 

—I olygamy is lawful under the Bur- 
mese Buddhist Law. When a claim to 
inheritance is made by a junior wife she 
has to pi*ove that she was endowed with 
proprietary and personal rights before- she 
-ean succeed to her claim. No ceremony of 

f, for the purpose of 
Janful wed/ock. Union lasting for a Ion" 
jsenod raises a sti-ong presumption of 
auan-mge. A I E 1924 EiLg B 1= 

7J I C 1044 


BUDDHIST LAW (CWd.) 

( 18 ) M&rmgt (Oontd), 

I — Law of the place where a marriage 

is contractei dctermine.s tlm validity of a 
marriage. 13 Bur L T 105=22 Cr. h J 123 

■=59 I C 55S- 

—Consent obtained l>y pres.sm-p 
free consent. 22 Cr. L J 123=13 Bur L T 

105=59 I C 555' 
— The law does not apply so noi'- 
Buddhist non-Burmans marriages cekdirat- 
ed in the time of Buddhist Kings of 
, Burma. 12 Bur L T 48=(I919) " V B 11 
: 328=10 L B R 77=51 I C 542 

— A Burmese Buddhist woman, 
whether minor or not, caniiot be legally 
married without her consent or will. 
Cohabitation with a Burmese woman for 
3 or 4 months is quite insufficient to r:use 
the presumption of a valid married (4 li 
L B 175=1 Bur L T 125 foil) 4 Bur L. 

T 124=12 I C 801. 
— Marriage between Chinese and 
Burmese with none of the Chinese eusto- 
iiiary ceremonies is not valid. 9 Bur L T 
179=8 L B R. 399=34 1 C 159- 
— Marriage — Breach of <;on tract o£— 
Damages "7 Bur L T 14=23 I C 376 (2) 

— Marriage — Chinese man and Bur- 
mese woman living together— Law applic- 
able. Cr, P Code's. 488. 7 Bur L T"7l= 

I.- . ■ 24"I C 572' 

— Marriage — Breach of-Corapensation. 

■ ■ ' ■■■ 46 I C 421 ■■■■■ 

—Burmese w'oman and Chinse woiuuu 
—Law applicable— Criminal Ih’o Code 
, S. 488. 24 I C 572.: 

1 — No ceremony necessary — Proof of: 

' consent— Polygamy allf>wed Marrijige with 
; wife’s sister lawful. 22 M L J 3l>l)=0 A L 
J 276=14 I C 475=15 C L J 276=14 Bom L . 
E 204=16 C W N 529=39 C 492=11 M L T 
169=(1912) M W N 201=5 Bur L T 65= 
(1912) I U B B 111=39 ! A 57 fP. C.) 

* — Consent of guardian is necessary to < 

: the marriage of a minor except perhaps 
: when the girl is steadfastly determined 
to marry against the wishes of the guar- 
I dians. 12 Bur L T 136=10 L B R 50=54 
I I C 8i 1 

; ^ —Consent of parties, essential— Pro 

mise to give boy in marriage by parents— 
Breach— suit for damages not uiaintain- 
, able. (1918) 3 U B R 106=49 I C 59 

i —Wife living away from husband for 
over a year on account of her husband’s 
cruelty does not dissolve the marriage. 

10 Bur L T 212=9 L B R -44=41 I C 143= : 

18 Cr- i J 767 
—Imprisonment of husband does not 
amount to desertion by him. Wife cannot 
take second husband, and if she does so, 
it will amount to desertion and adultery 
by her. If the husband claims divorce on . 
the latter ground he is entitled to all the • 
joint property. 8 L B E 50=29 I C 863 - 
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BUDDHIST, LAW ( BURMESE :) (Oontd ) ! 

< !8 ) Marriage (GowcW) fi - 

, , . — Contract by parents to tr.ake or 

compel their' child to marry is void. 9 
: Bur L T 77=8 L B R ;147=32 I C 507 
• • . *' — Marriage of mjno'r girl-— consent of 
fjjther, necessary. ‘ ' 45 I C 831 

' * ■ ' — The validity of a marriage must 
be 'Me sided by the lex Loci contractus. 13 
’ • Bur L T 105=59 I C 555 

.—Wife, who is an elndaimgyi^ m'Ay 
aliehate her payin property in any way she 
likes, without even consulting her husbandr 
provided that she does not give it to a pare- 
XAq|Ur. 12 Ind Cas 200 

j ‘ — Marriage co habitation coupled with 
intent creates marriage. The marriage ceremo- 
ny is merely evidence of the intent of the 
X3arties and is not a means of creating the 
tie in itself. A I R 1931 Rang 29=Ind Rul 
(1981) Rang 14=128 I C 366 
—A decree for restitution of conjugal 
rights is not available to the husband guilty 
of misconduct. AIR 1929 Rang 307=7 R 
. 451=Ind Rul (1930) Rang 0=120 I C 137 

. —Consent of parties is essential to 
constitute legal marriage. A I R 1930 
Rang 210=Ind Rul (1930) Rang 368=127 

I C 384 

— To contract a valid mai^riage, a 
youth should be physically fit. AIR 
1928 Rang 209=6 R 340=111 I C 474 


mi 

BU0DHISTfLAW, -'-b- i’; 

( I* ) Minor (Comldjx ' n , i;'. i 

— ^Person holding property liy , Virtue^ 
of a certificate uuM®*' Minors Act 
as trustee and lifnit^tion ‘ does uoi vnti 
agkipst the children, ^ , 26 1 C 700 

CoiitirAct of DQiarriage by minor | is 
voidable, and the. marriage of a minor youth 
or of a girl under the age of ^ 20, requires- 
consent of presents unless ■ the parties .are 
steadfastly- determined to, iparry. « j 

Where minor had clandestine- iuter- 
course parents cannot withhold ccnsent^ 
and if the ’young man repudiates the young 
woman he must pay her his Kobo. 12 Bur 
L T 219=10 L B R 28=52 I C 653 
—Minor— Guardian. 13 I C 373=4 Bur 
" : L T 273 

— If the eldeM son of the deceased be 
a minor he is not an aurasa son, and the 
whole estate vests in the widow. (1914) 11 
U B R 37=28 I C 804, 
-r-Failure by the prasa son to claim 
his share promptly raises presumption of 
abandonment. On death of the orasa son. 
the next eldest does not become orasa. (2 
L B B 292 foll). 8 Bur L T 196=29 I C 706^ 
—The rule as to “out of time” grand 
children does not apply when all the near- 
est heirs stand in the same degree of 
relationship to the deceased. 8 Bur L T 




— Desertion by husband for three 
years dissolves marriage. A I R 1927 Rang 
294=5 Rang 537=6 Bur L J 125=105 I C 399 
— A valid marriage under the Buddhist 
law does not require any ceremony, A I 
R 1927 Rang 250=5 Rang 359=105 I C 45 
— Burmese law applies to a Chinaman 
marrying Burmese Buddhist 'woman unless 
special Custom 'is proved. AIR 1927 Bang 265 
<F B)=5 R 406=6 Bur L J 135=104 1 C 478 
— The Karens have peculiar marriage 
ceremony. But if the parties • profess 
Buddhisum, though Karens, they may 
marry ’; according to Buddhist Law. 25 1 C 
342=15 Cr. L J 590 


(19) Minor 


J ■—■Mmov-^de facto guardian— Mortgage 
oL minor’s . estate-^whether valid. ALR 

* 1933 R lok 

—A mother’s sister- is a prefentiai 
guai?diau to a putative father or step-father 
^vbeu the estate belonged to the minor’s 
deceased father, A I R 1929 Rang284=Iiid 
, . Rul (1930) R 172=122 I C 908 

-rrrThe immovable property of the 
minor may. be : alienated by the natural 
guardhiii. acting in the minor’s interest even 
though a* guardian is appointed by Court 
A J)R 4928 lEUng 199=6 R 329=|f l C 469 

k 5^1. ii. (t) (h) 


(20) Partition, 


—Partition of joint property need not. 
be in writing (25 C 210 fol). Partition deed, 
after an attachment has been removed is 
valid. 18 I C 524=5 Bur L T 296=6 L 

B R 170 

— Division between children of two 
marriages or between the children of the 
first marriage and their step-mother is per 
stripes and not per, capita. Children are 
not entitled to a share during the life* time 
of their mother, but only succeed as re- 
presenting her, ( 3 L B B 110 foil). 35 I 
C 423=10 Bur L T 41 
—Child can claim partition during the 
step-mother’s life-time. 9 Buir L T 53=31 

I C 875 

— Children can claim half the estate 
on their widower father remarrying. A I 
R 1929 Rang 155=7 R 240=Ind Rul ^ 

Bauf 2‘78=ii8 I C 
— Children can claim partitiqh oi' 
perty on tie death of' on.e polent a 
retaarriace of the other. A. I K 1D29 Bang 
155=7 E 240ilnd Eh? (1^ .^f»l «8 

'have partition 
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•BUDDHIST LAW (BUHMESE) (CmUd) « * 

< 20 ) Partition {Conti) * * 

4ifter death of one pai’ent and on < ilie re- 
xnarriage of survivor. A I B 1929 Rang 
2:18=7 B m^Ind Rul (1929) Rang 25H=;n.8 
r . ■ ... I C 124 

'—Stepchildren have right of partition 
and fre^h cause of action arises \l ) on death 
of one parent and re-marriage of the surviv- 
ing parent. Failing this (2) on death of 
parent re maiTying they can claim partition 
from the step parent surviving failing tviro 
claim above (3) Finally on death of step- 
parent. AIR 1928 Rang 139=6 Rang ’355 

=113 I C 142 

. r '—On the remarriage of their orasa 
ground father, grand children cannot ask 

for. partition. AIR 1927 Rang 1U=5 Bur 
LJ 203=100 I C 323 
— The grand chiklren take Jth of the 
share of their decease I parent. A I E, 
1926 Rang 4=3 Rang 464=91 I C 684 
— For partitio!! only family is taken into 
•cbnsideraiioii all members are entitlc<I to 
partition. AIR 1920 Rang 23=3 R 438 

=91 I C 653 

— The children by first marriage have 
no shar<^ in the lettetpwa property of 
:feec^>nd inarriage on a partition being euter- 
►ed into between father and the children 
‘AIR 1924 Rang 71 =T R 487=76 I C 838 
—(In second marriage by farther— 
feeitlement and partitioii are to bo made 
an' favour of children by first marriage 
as usual. A I R 1923 Rang 57=1 Bur L J 

111=74 I C 47 
—On divorce payln does not become 
lettetpwa as long as pav-iii can be iodeiiti- 
£e,d.^A.I R 192i L B 46=11 L B R 48=70 

. I c 562 

. r-rOn the death of the mother and 
fhe remarriage of the father, the auratha 
fsop Is entitled to get fiom the father one- 
fqurtlx.of the estate jointly acquired by 
Hm and; his mother. 11 L B R 199=66 

I C 538 

—Where a Burman Buddhist, on hiS 
-seedud. marriage, transferred the joint 
property of himself :and his first wife to 
their daughter by way of inheritance, evi^- 
dently ^ith the intention of keeping the 
land omtuof. the hands ^ of his second wife : 
Held, that the transfer operated- ds a parti- 
tion .of inheritance and not as a gift. A 
partition 'between father and daughter is 
■not invalid V; merely because the f^her 
assigns, to the daughter a larger share than 
•she could, claim, under the ordinary law of 
inheritance, or „if' the., f<ather thinks it 
-<>x/>edient to make over the whole of the 
joint .propeidy to ’.the daughter. Hind 
"Cas, 855=4 Bur L T |8|6 
■ A partition can be claimed during 
the step-father’s lifetime. 9 Bur L T 53 

=31 I C 875 


BUDDHIST LAW.(EllllESi) (CW,) 

■ ,,(H) Brc-eniptloii; 

— No second offer to a co-heir is iiece« 
ssjiry on the refusal of the first offer which 
must form part of one and the same 
transaction and must be of some or smaller 
price. ; A I R 1925 Rang 194=2 l^ng 678 

=85 I C 29S 

—A younger son has no right to pre- 
empt on the sale of property "by widow. 

A I R 1925 Rang 192=2 R 459=85 I C 284 
—Sons and wife’s sons by first hus- 
bfuid can pre-empt when after wife’s death 
husband sells away the joint property. A 
I R 1925 Rang 85=3 Bur L J 240=2 Rang 

529=84 I C 465 
— Only a co-heir can pre-emi>t. A I 
B 1925 Raiig 63=2 R 437=84 I C 287 
—Law of pre-emption applies to sales 
of joint propcTty before partition. A I R 
1924 Rang 266=2 Bur Ij J 21=80 I C 259 
—Prompt asserliotris essential in order 
t<,> be entitled to tlio right. 6 Bur L T 115 

=20 ! C 343 

— In case there are eonfiieting ciaiiiiH 
among the eo-heirs and fail to eonie 

to any a< 4 reement, any of them may insti- 
tute a suit to establish his rlaim as^against. 
the others and also aj.anist any puirhasor 
%vho may have bough { or be propo-iiiig to 
buy the property in disregard of fhrir 
rights. ^ (1919) 3 T 1$ R 154=53 I C 46H 

— Side of joint inicusTrul property by 
a brother irnpeahed by the widow of his 
deceased brother— In va! idity—Pre-em|>t ion. 

8 Bur L T 155=30 I C 601 
—Sale of undivideil ancestral property 
— Consent of eo-helrs—Remedy of pur™ 
chaser. 10 Bur L T 1=8 L B R 497=39 

I C 257 


(22) Seduction. 


: — Where there is no promise of marriage,, 

seduction, even if it results in progeny 
: does not give rise to any cause -of actioiL 

« 1 C 5M 


(23) Sources of Buddhist Law. 


—The Dhammathats are a body of 
authority consisting of many texts, same- 
llimes contradictory hut yet in their>«attfety 
forming what may l>e called the institu- 
tacmal Buddhist Law. Tliere is ho diffi- 
culty in holding this as the supreme jltithb- 
rity where such ■ questions • as succession 
I are concerned. But When coifimercmp-j^a-* 
Mens or execution for idklbt come mio 
question,, then,, they . are not Miecsd^arilv" in 
accordance with modern conditions r 
.A, 216=10 R 261 (279)=55 C L J. 497olM r 
G 1=63 M L J 167=A I E 1932 F 0 
- 'i 1932 ‘F C'ITI'A’F C) 
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( 23 ) Sources of Buddhist law (Omickl) 

- — Dhamathats is a collostion of rules 
io vftceordaiice with the eustom and usage 
Qf the Burmese people- ‘ . A I K 1925 P C 
f 316=30 OWN 529=5 ,3' 186=52 I A/265=(l 

L E P C 160=89 1 C 773 
-r-The “Manukye” is a safe and proper 
gtjidjei when not in conflict with justice 
or equity and the present feelings of the 
Burmans. A I E 1925 Eang 54=2 Bang 528 

k 'r' ' • c 

— Prom . Dhammathats, a general 
^ principle should not be laid down and 

f applied to different circumstances. , A I E 

I ;• 1921 U B 25=4 U B E 11=63^1 C "814 

I — Decisions of the Eangoon High 

I Court are consistent with the settled law 

i; as stated in the Manukya .Dhammathat 

Toi X, s. 42 as regards the rights of an 
inferior or lesser wife living apart from 
5 her husband. A I E 1926 Bang 111=3 E 

658=94 ! C 464 
— Where Manukya is not ambiguous 
other Dhammathats need not be referred 
to. A I E 1929 Eang 253=7 E 578=Ind 
Bail ( 1950 ) Eang 102=121 1 C 774. 

See also A I E 1929 Bang 282=7 E 409= 
Ind Eul (1930) Eang 46=120 I C 670 
— Dliammathats are merely directory. 
A I E 1929 Eang 307=7 E 451=riid Eul 
(1930) Eaug 9=120 I C 137 

— ;Maung Ba, J — The Manugye should 
always be followed when it is not ambi- 
guous because it has a coinmancling posi- 
tion. A I R 1928 Bang 225=6 R- 427=112 

I C 413 


(24) Succession. 


smmy i 

I 

BUDDHIST-; LAW {BUtil||Se)K€W.)’ - - ! 

( 24 ) Succession (CotHd..) 

-r-JYhere a person divorces bis. .wife ■ 

from wijQra be has a daughter, the daughter | 

is ait.:aeir'*^o long as she continues lo. be^. i 

in filial : Relationship wdth him and his* I 

maiTiage will not give her any right to parti- ! 

tion. ' - ' . A I B 1951 Rang SOSU I 

— Of the inherited lettetpwa property* | 

of the iparriage of father, and step-mo ' her, I 

step-mother is entitled to one-half .share as 
against children of father’s forn ©r wife. I 

Ind Eul (X951) ;Eaiig 257=133 I d iU. | 

— Where the two. wives of a . Burmese, | 

Buddist lived separately, the children by j 

one wife are not entitled to succeed to a. I 

share in the estate left by the other wife 1 

at her death. A I it 1931 Bang 07=8 E 590 | 

=Ind Eul (1951) Bang 114= f3l I C 50 (2) | 

—In Bip’ihese Buddhist Law the shares. | 

to ’which heirs become entitled by reason I 

of an event giving them a right to partition | 

become vested in tlfose heirs from the date I 

on which the right' to partition arises. I 

A I E 1931 .Rang 302. | 

— -Appathitta. child takes half and re- I 

latives the other half of the property in | 

the absence of natural oi’ kittima child. \ 

A X E 1925 Bang. 178=2 E 661=85 I C 286 . 5 

—-The relative of a . deceased married. | 

person being maintained by him during the 1 

life time of such person receives the share | 

of the deceased. , I 

A. I. E. 1925 Bang 34=2 R 528=84 I C. 956,; i 

—Even though plaintiff s grandmother ■ 

on whom the amount of share depends, died J 

before the propositus, limitation runs j 

from the latter’s death. AIR 1925 Eang, I 

80=2 E 514=84 I C. 918. : 

. —Living seppate does not affc;ct the I 

grand-children’s right of inheritance. AIR I 

1925 Bang 80= 2 E 514 =84 I C 918, I 



— The rule for division between 
children of two earlier marriages in the 
ratio of two to the children of the marriage 
during which property is acquired to one 
to : the children of the other marriage 
applies only in cases where there has been 
no > previous partition, A I R 1931 Rang 302 
—Where a Burman with children by 
a former marriage marries a woman with 
children by a former marriage, the husband’s 
children jointly get only one-fifth of the 
property acquired during the subsequent 
marriage, A I E 1931 Eang 192=Ind Rul(1951) 
Eang 270=133 I C 494 

—A child by the first wife of a Bur- 
mese Buddhist is not entitled to claim im- 
mediate* partition with his father on the- 
death of his mother in the property inherited 
by the mother from her ancestor. But 
where the father marries a second wife during 
lifetime of first wife, the child can claim 
paiitftioh on his mother’s death. 8 E 524'-Ind 
■J’ - Enl (1931) Bang 71=129- I C 503 


— Once the right to inherit is proved' 
mere separate residence of minors and 
consequent not making funeral ceremonies 
does not divest it. A. I. E. 1925 P. C, 29= 
3E. 29=52 I A 73=29 C. W X 824= 47 M. 
L. J. 853=(1925) M. W. N. 23=3 Bur. L. J, 

340=84 I C, 899. 
— A younger half brother or half sister 
is preferred to the deceased’s elder brother’s 
son. A. L E*. 1924 Eang 367=3 Bur. L. J. 

137=84 I. C. 279 
—Heirs claiming through husband 
and wife take per capita and not per stirpes. 
A. L B. 1924 Kang 367=3 Bur L. J. 137 

' =84: ! C; 279* 

* — Younger child though eldest son 

has no orasa status. A. I, E. 1924 P. CL 
238=2 E. 693=51 I A 334=48 H, 1=^ 

Bur. ■ L. ^ J.' W ‘ 

' 'T I* C. 42fr 
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BUDDIilST LAW (BURMESE) {Conta) ‘ 

( 24 ) Succession (Co?i^d) 

— An orasa son can have partition 
of Jth joint property withiii. 12 yeai*s of 
ihe deith of his father. A I E. 1^24 Rang. 

^ 323=2 R. 168=83 I C. 550. 

—Graud-child r.eh who have lost 
thfeir parents befoi^ grandparents take per 
capita. A. I. R: 1324 Rang. 73 (FBV1R316. 

=831 CIO. 

^Children by first marriage liAve no 
^?hare after partition. A. I. R. 1924 jP. C. 
88=51 I. a; 1=19 L. W. 477=51 G. 374=46 
M L J 618= (1924) M W N 662=3 Bur. L. 
J. 333=29 C. W. N. 559=5 R. 175 (P. 0.) 

80 I C. 1031. 
— A mother inherits in preference 
to the sister though joint when the minor 
dies. A. I R. 1929 Rang. 148=7 R. 75=Ind. 
Rul. (1929) Rang. 221=117 L C. 589. 
— Children or grand-children exclude 
great grand-children entirely from inheri- 
tance. A. I R. 1928 Rang, 139=6 R 355 

= 113 1. C. 142. 
— The guardian of a lunatic inheri- 
ting some property, is not entitled to it 
after the lunatic’s death. A. L R. 1928 
Rang. 300=6 R, 485=113. I. C. 808, 
— The heirs of an orasa .sou can claim 
£one- fourth share of the property. AIR 
1928 Rang 258=6 R 318=112 I C 233 
— After the death of both the parent 
;and step-parent, children by first marriage 
can sue for share. AIR 1928 Rang 225 
• =6 R 427=112 I C 413 

— During the first marriage, the dwell- 
ing, house being burnt down, and during 
the second marriage the husband obtained 
.a lease of the site from Government it ^was 
held that — Land was the lettetpwa property 
.and chilch'en by the first marriage were 
entitled only to one-eight. AIR 1928 
Rang 236=6 R 234=111 I C 17 
— Congenital idiots ha'^e a right to 
H^hare inheritance fully. AIR 1928 Rang 
130=6 R 128=110 rC 729 
-Disinheritance by revengeful conduct 
is explained AIR 1928 P C 197=55 M L 
.J 95=6 R 520=28 L W 129=48 C L J 177= 
33 C W N 70=110 1 G 30f» 
—Ail equally related heir-s have equal 
;shiue.H, each iii his own right. A ‘I R 1928 
Rang 67=5 R 747=107 I f 167 
—A junior co-wife* has no claim over 
the property, inherited by senior wife from 
parents. AIR 1927 Rang. 277=.5'R 448= 

' \ <^247 

-A daughter living with Her. maternal 
^'rarid mother, and receiving some monetary 
provision froin her father on his accident^ 
visit lu.s the right to inherit to her falher 
even ihuigh her mother made a re-majrinse 
A I K 1927 Rang 250=5 R 859=105 | 045 
--"A daughter can have interesfin her 
fathers property acquired durii g covin-ture 
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BUDDHIST LAW (BURMESE) {Contil) 

( 24 ) Succes,si 0 tt, (.6Vm^d) • - 

only. 'A. I R 1927 Rang 143=5 R 125=6 
Bur L J 55=101 T C iU 

— The right of children to inherit , is 
nota ifected by the divoi-ce of “pafents* 
It depends on the presence or absence of 
1 filial relations. A 1 R 1927 .Rang 256=5 R 
I 359=105 I G 45 

I — The right of inheritance of aii 

' adopted son is not affected by Hv.'ng 
: separate unless there is a severance ot 
i filial relationshii>. A I R 1927 Rang 195 
i =6 Bur i..' J lOrlfD I C Jf07 

• -A step-child has to prove the resumptiou 
: of filial relations when taken away by one 
; of the spouses on divorce in order to 
' become an heir. AIR 1927 Rang 40=4 
R 412=5 Bur h J 198=99 I C 387 

— Kittama adopted son cannot claim 
quarter share. A I R 1926 Rang 148 (P 
B=4, R 184=5 Bur L J 122 (F B)=98 
i ^ I^C 621 

' — Eldest adopted child can chdm as 

: orasa. AIR 1926 Hang 14t>=5 Bur L *I 
I 70=98 I C 565 

— On the remerriage of the surviving 
parent, younger <ihildrt*n collectivedy take 
4111 share and the eldest, takes quarttn* as 
‘Lratha. A I E 1926 Rang 211=4 R 267=98 

I C 4 

— A 'succession cartificate for the 
Buddhist son’s propttrty canmd be obtained 
bv a Matomedan father A lU 1927 Rang 
31=5 Bnr L J 111=98 I C 155 

— Nephews and nieces \m‘~ p!‘eferre<i 
to uncles and aunts. A. 1. E. 1926» Rang. 
ill3(FB)=4 R 27=5 Bur L. 4. 51. 

=95 I C. 918 

! — The elder brothers and sisters are 

' excluded from inheriting to a d(M;(;ased 
brother or sister by yoiuiger brothers and 
sisters. A, i. H. 1926 Rung. 1 12=4 R, 62= 

96 I C. J70. 

— By S. 115 of the Evidence Act. a 
son’s widow is not estopt>ed fr<m. question 
ing the agreement between the father and 
the son to, exclude heirs from inheriting the 
property against law. A. I. R. 1926 Rang. 

* 131=5 Bur. L. J. 56=95 1 C. 879 

— The eldest daughter has , a . riglit 
to her share as orasa iii spite of her living 
! separately from the father and Failing, to 
assume her dead motbei's A A. ’.R- 

' 1923. Rat^g 27,1=2 Bur L. J. R 876, 

; , ■ .,,=76 I. C &14. 

—A minor son ‘■cannot 'an 

I orasa son because the docti’trie :of the.o#asa 
i son' depends on his. beiilg‘,.a >«ttb»tttuto 
i 0 ,his father. A, L. R -.l 925 * Rang -245=4 
! . . , Bur Lfiiiii 67«94 LG. Sll/ 

1 ' , — The ‘surviving husband ssiirvi4. 

; viug daughter is treaUid of lhehieir-< 

: pf the -fatiher.: A '1. R*.'.'1926 rl* V 29=4 E 
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( 2i ) Succession (Co?/^c^.) 

.513=( 1926 ) M W N 489=3 0 W N 735=94 

I C 916 

— Children or grand children are 
preferred to great grand children in the 
matter of succession. AIR 1926 Rang 4 

=3 R 464=91 I C 684 

— Step-child of an inferior wife living 
separate is not entitled to succeed to step- 
parent. AIR 1926 Rang 69=3 R 521=93 

I C 87 

—Representation is not a principle 
■of Buddhist Law, Partial representation 
allowed to grand-children in competition 
with children is an exception. AIR 1926 
Rang 4=3 R 46*4=91 I C 684 

— An orasa has the right to claim one 
half share in the joint property of the 
step-parent even though he did not take 
his share on the death of the surviving 
parent. AIR 1926 Rang 23=3 R 438=91 

I C 653 

— An orasa has the right to share on 
the death or remarriage of the surviving 
^parent even if the Orasa takes his share 
on the death of his parent. A I R 1926 
Rang 23=3 R 438=91 I C 653 
-A Barman marrying more than once and 
dying leaving Hnapazau property has no 
issue of last marriage — Step-children take 
l-6fch, if there is an issue of last marriage 
they take ^th only. AIR 1925 Rang 340 
=3 R 549=4 Bur L J 189 (F B}=90 1 C 341 

— Fathers cousin is excluded by 
mother’s half sister. A. I. R. 1925 Rang. 

231=3 R, 86=89 1 C 447. 

— Fathei’s younger sister is perferred 
■ to mother’s sister’s son. A. I. R, 1925 Rang 
235=4 Bur. L. J. 88=3 R. 271=88 i C. 657. 

— A daughter has no right to the 
iettetx)wa property in the presence of lier 
father who has a right to half share with 
the son of the first marriage of the 
deceased woman. A I R 1925 Rang 120= 
3 Bur L J 225=2 R 521=86 I C 496 

— An inferior wife loses her right to 
succeed her husband by living sepai*ate. A 
I R 1924 Rang 105=2 Bur L J 292=2 R 62 

=79 I C 501 

— Children must exercise their right 
ill parent’s estate before the latter’s death 
and their right is not vested after re- 
marriage. A I R 1923 Rang 239=1 R 363= 
2 Bur L J 109=76 i C 612 

— Pongy’s right to inherit is not 
revived on his abandoning religious prin- 
ciples. AIR 1925 Rang 150=4 U B R 

159=76 I C 161 

— A wife’s right to inherit the hus- 
band’s property is not affected by living 
separate. A. I R. 1923 .Rang 1.50=2 Bur 
L J 58=75 1 C 200' 


( 24 ) Succession 

— The shat^e of gntpdrob|ld M Mai list 

grandmother is half of 
eighth of ‘dettetpwa.”— -A I E 19% Rang 
171=1 & B4=74 I 'C lt4 
—A child without breaking the filial 
relation can succeed the father even though 
living at every interval with eithtr the 
father or the divorced mother. A I R 
1923 Rang 206=1 R 42=74 I C 109 
— Inferior wife must prove her 
rights. A T R 1924 Rang 37=1 R 1=73 

I C 1044 

— Children of one mairiage do not 
have any interest in property of other 
marriage. A I 11 1931 Rang 67=8 R 590= 
lud Rill (131) Rang 114=131 I C 50 (2) 

— S 308 of Kinwun MingyCs 33igesfe 
enables the relatives of Imsband and wife 
to inherit half interest of each irrespec- 
tive of nearness of relatives on one side 
as against those on other. AIR 1930 
Rang 237=lnd Rul (1931) Rafig 92=129 

IC 514 

—Per capita or stirpes — Division of 
the deceased’s estate between his nephews 
and nieces is to be per capita and not per 
stirpes. A I R 1930 Rang 237=Ind Rul 
(1931) Rang 92=129 1 C 524 
—The general rules of partition — 
applicable to ordinary joint property, 
applies also to the undivided ancestral * 
property. AIR 1931 Rang 32=8 R 524= 
Ind Rul (1931) Rang 71=129 ! C 503 

— All only daughter caii claim Jth 
share in the joint property on her father’s 
death •and on her mother’s remarriage even 
though minor at the time of the foni er 
but major when the mother re-married. 
AIR 1930 Rang 319=Ind Rul (1931)^ 
Rang 25=128 i C 377 
— Out of property taken to later 
marriage, child of earlier marriage as heir 
takes ifth share and out of jointly a<> 
quired property of later marriage 3 /8th. 
AIR 1930 Rang 190=Ind Rnl (1930> 
Rang 389=127 I C 597 
—A child loses the right of inhciit- 
ance if through a conflict filial relation^ 
between the father and the Child are 
shattered. AIR 1930 Rang 146=lnd Rul 
(1930) Rang 356=127 ! C 372 
—Where ferrale holder of Ayo diei 
leaving full brother’s daughter and half 
sister former is entitled - td • succeed in 
preference to latter. A I E:1930 
148=8 R 17=Ind Rul 
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BUDDHIST :i AW (BURMESE) (CowfcL) 

( 24 ) $uccts&oh (OoMd) ‘ 

A I E 1930 Rang m-liid Rul (1930) Rang 
: .349=127 i.;C 111 

V — 4 daughter :ha4 tHe ‘right to in- 

fetit th6 'father’s property in the absence j 
of widow or 'other children even though j 
fehe has no filial relationship with the i 
father who is separated from the mother. 
AIR 1980 Rang IGlrlnd Rui (1930) Rang 
■-^322=mJ C 642 ! 

’’ —Full jneplae^y 6r nicees and half 
blood sister or brother have equal right ' 
of inheritance, AIR 1930 Rang 75=8 R | 
23=Ind Rul (1930) Bang 263=125 I C 341 
— ^Elder brother or sister is excluded 
by younger brother - or sister but the 
children of the former are not excluded 
bv those of the latter of the deceased. 
AIR 1930 Rang 59=7 R 811=Ind Rul 
; , (1930) Rang 136=121 I C 808 

—A son living separately with the 
consent of his parents and always assisting 
them in any family crisis, is still orasa, 
AIR 1929 Rang 365=7 R 569=Ind Rul 
(1930) Rang 106=121 I C 718 
— The child of the first marriage is 
entitled to ylths and step mother to Jth 
of the pay in property on a person in- 
heriting it after the death of his first 
%vife. A I R 1929 Rang 253=7 E 578=Irid 
Rul (1930) Rang 102=121 I C 774 

■ —Children by first wife are entitled 
to *|th and those by third to :|th share . 
on a suit after persbii’s death by 
children , by third wife against children by 
first wif4of share in first wife’s inherited i 
property. AIR 1929 Rang 343=7 R 526= : 
Ind Rul (1930) Rang 69=120 I C 901 
. . — On the death of a surviving parent, 
having children, Orasa son cannot get the 
remainder when he has already obtained 
his share on father’s death. AIR 1929 
Rang 282=7 R 409=Ind‘ Rul (1930) Rang 

46=120 I C 670 
’ — Even though a: step-grand child 
;iias obtained his share on his* grand 
iather’s death, still a nephew is excluded 
from succeeding to the property of the 
!«tep’ ^and-mother. AIR 1929 Rang 137 
=:7. R , 459=Ind Rul 119129) Rang 244=118 
. i ... . • ^ ... "IVJ 'if: J.C 404 

. : — Half ‘brother's and. Sisters are pre- 
ferre.d to grand parents... as succession 

4iaiinot ascend. AIR 1923 Rang 1^4=1 
Bur litr 263=11 LB R 460=12 I Q 4 
—Cogent eddeuce of general repute 
is .essential when a claimant kis poi blood 
relations with the deceased. AIR 1923 
^ Rang 171=1 B 34=74 I C loV 
' i months and fourteen days is 

iipt:.a short period to come w;ithiii the 
of the exceptional rule of 


■ BUDDHIST LAW (BUiMESE).(CWd) 

( 24 ) Successioa {Co7itd,) 

succession. A I R.923 Rang-l 136=11 L B 
R 376=! Bur L J 25 J"- 
— An inimical act of disobedletme 
bars the spcpessioru A thwanokfca son is 
a dogson, incorrigible and at enmity, A I 
R 1^22 C B 12=4 IJ B R 104=70 I C 904 
—Collaterals and step-grand children 
have equal shares in the joint ancestral 
property only. 'A I R 1922 L B 29=1 Buf 
L J 56=70 ! C 855- 
— A Chinese Buddhist heir is proper. 
Heirs may or may not be of the same 
religion or nationalitv. A I R 1922 L B 
29=1 Bur L J 56=10 I C 855 
— The filial alfectioa is not affected 
by the child living separate. AIR 1922 L. 

B 29=1 Bur L J 56=70 I C 855- 
— Separate residence and different 
nationalitv are no bars to succession. A I 
R (1922) L B 29=10 I Q 855* 
— The eldest bora child either the 
son or the daughter is orasa which is 
decided before death of a parent and is 
attained prior to the parent’s death in the 
midst of brothers and sisters. 11 L .B R 

220=68 I C 49 
— An orasa son after his fuiher's 
death has a right to njcover .|tl* 
property with mesne profits. 11 h B R 292' 

=61 I C 769 

— On the remarriage of the father- 
the Aiiratha scm can have mie fourth share 
in the property jointly aequiretl by hi- 
parents. x\. i. R 1921 L'B 68=11 L B *E 199* 

=66 I C 518 

—The step-mother’s separate property 
can te inherited by the steiKsou to ti/e 
' exclusion of the collaterals and the pr.rents 
of the step-mother. 10 L B R 396=13 Bur 
■ L T 216=64 I C 415 
— On the father surviving and not 
remarryiiig, the fact that the eldest son 
has his usual right to claim -Ith share of 
the parent’s joint property is unauthorized 
' ■ ■ 13 Bur L T 207=64 I C 21 

—Step-brothers are preferred to the 
mother’s sister of the deceased. AIR 
I 1921 U B 21=4 U B R 20=61 I C 841 
— Froi>erty inherited by one wife 
I during marriage is available only to her * 
; children after her and her husband’s death 

!,■ {192l).4CBR 11=61 JC 8!4. 

: ; On the death of a husband and wife 
j within a short period not exceedirjg one 
! mouth, the surviving parents of both share 
; the joint-acquired proi>erty of the former. 
10 LBB 288=13 Bur L i 194=61 I C 715. 

— A son of second marriage takes in 
his own right Jth share in the fanapazou 
property of first marriage. (1920) 3 IJ B R. 
' ' ' ' 272=61 I C 18- 
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BUDDDIST LAW (BURMESE) (Conttl) " 

( 24 ) Succession (Co7icld.) 

— A step-child is entitled to ^th pro- 
•perty of his mother and step-father in 
the absence of any children of that ma- 
rriage, or’ if aiiy other marriage but he has 
no share in the property jointly acquired 
by the step-father along with another wife 
(1920) 3 U B E 237=60 I C 7 


(25). Widow 


—Subject to specific rights of others, 
a widow can absolutely dispose of her 
property. 9 Bur L T 56=31 I C 948 

-Widow inherits in preference to a son 
A I E 1929 P C 246=7 E 388=50 C L J 
192=(1929) M W N 682=34 C W N 117=l!id 
Eul (1929) P C 229 (P C)=:117 I C 29 
— An inequitable contract cannot be 
specifically enforced and the doctrine of 
part performance is not applicable in such 
a- case, A I E 1929 Eang 335=Ind Eul 
(1930) Eang 344=127 i C 168 
— A widow has right to alienate lialf 
of the Hiapazone property in any way 
rshe likes but as regards the other half, 
'necessity is to be proved bv the alienee. 

17 I C 956=5 Bur L T 170 
— Widow’s power of disposn-l of her 
husband’s and her own property is alisolute 
under the Burmese Buddhist Law. 9 Bur 
L T 56=31 I C 948 
— A Burmese Buddhist widow has 
absolute disposing power with regarcl to 
the joint property of her husband ""except 
' some specified ’property and one — fourth of 
the joint-property claimed by the eldest 
son. 8 Bur L T 203=8 L B E 501=30 

I C 588 

— The right of an aurafeha son to the 
joint property of his deceased mother and 
the widower fiithk’ prevails upto Jth share 
against a transferee from the widower. 

8 Bur L T 25=8 L B E 115=27 I C 632 


— The Burihese Buddhist law recog- 
nizes only one form of succession i. e., 
intestate succession; • and testamentary 
succession is opposed to the fundamental 
principles of the Burmese Buddhist .law. 
It is therefore contrary to the principles 
of Burmese Buddhist law that a Burma n 
Buddist by means of what is^ or- is in 
effect, testamentary disposition, . should 
attempt to evade the rules of succession 
and inheritance prescribed, under the per- 
sonal law to which., he : is subject. 10 E 
224 (226, 231)=139 I C 278=A I E 1932 E 
104=1 E 1932 E 179=A L R 193^ R 249 


• BUDDHIST LAW (BURMESE) (CW.) ^ i 

( 26 ) Will iCoiidil) 

. A will is almost unknown to the 
Burmese. tl Bur. L T 234=5D I C 522 
— A Chinese Buddhist is entitled to 
make a will A. I. B. 1930 Eang 192=Ind 
Eul (1930) Bang 385=127 L C $n 
— A document being in the nature of 
a will is invalid if it makes a departure 
from legal devolution- A. I R. 1927 Eang 
271=5 E. 371=105 I C. 51 
— A Burmau Buddhist cannot make 
a will. A, I. E 1925 Bang 8=2 E 388=84 

L C. 385 


(27) Miscellaneous 


—Children of first marriage are en- 
titled to Jths of property brought to second 
marriagge on the death of their father and 
Mil of their lettetpwa of first marriage (1915) 
11 XJ B E 74=31 I C 94 
—Burmese Buddhist Law regarding 
delivery is abrogated by s 123; T P Act 
A I E 1924 Eang 13=1 E 351 ( P C )=75 

I C 166 

— Hindu Law and Buddhist Law are 
'*1iot similar. In the latter there being no 
joint inheritance suit^ for partition does 
not lie but only suit of Administration. 


lies. A I R 1928 Bang 73 r 5 E 


785=108 
I C 809 
means the 
estate and 
A I E 1928 


— “ Custodian ” literally 
person in possession of the 
‘‘ partition ” means separation 

Eang. 73=5 E 785=108 I C 809 
— Conduct of i3arties is- relevant to 
explain a deed capable of several meanings 
though it may not vary or alter the deed.. 
A I E 1924 P C 88=29 C W- .N 559=5 E 
175=51 I A 1=19 L W 477=51- 0 374=46 11 
L J 618= ( 1924 ) M W 662=3 Bur L* J 

333=80 l‘ 

— For the xro;)f of rehitionsihip the 
fact o,f general reputation is relevant A 1 li 
1923 Bang 171=1 E 34=74 I. C 104 
— In the absence of children, the grand 
children of the deceased have, j, the same 
rights as children 8 Bur L .L* B li. 

' :3g2).^rTc;332' 
— -When trustees are emi^>,wored 5 tp 
settle: disputes relating to t yosses'sion 
tj):f :kyaung They can appoint- gfuccessor . to 
The head'Of -kyaung. : A I E 1929 Bang 372 
=7 R 245=Ind Eul (1929) v .-Bang’: -257=1 1& 

BUDDHIST LAW (CHINESE) j 

■ ‘ — ^In the case^Of adpptmi at 
widow oohsent of * fnale l*eiatio»s of 
is necessary ’s'- 9 L 

\ ri-^Chlue$e ^ . 
iestamen^i^ 


MSAfs.AU imix coNs-iypATcB' Ctv!i mmt mi-mt 


BUDDHIST LAW (CHINESE) iConttl) 

— Chinese widow marrying a Burman 
does not become Burman. A I 11 19‘2d 
Hantif 180=1 B 161=2 Bur L J 79=74 

I C W 

—A Chinaman’s sou from a Burmese 
wife becoming Buritiese in -dress and 
habits, but retaining Chinese wu’ship and 
funeral rites retains Chinese customs. 
A I E 1930 Hang 2l8=Ind Rul (1930) 
Bang 365=127 I C 181 
—Chinese domiciled in Burma ap 
governed by customary rules of inherit- 
ance even though in conflict with Bur- 
mese Buddhist Law, and have testamen- 
tary powers, A I E 1929 E 22=6 R 623= 

1 R (1929) E 81=114 I C 511 
—Burmese Law^ governs Chinese 
Buddhist damiciled in' Burma. AIR 
1927 R 299=5 R 443=105 I C 244 
— Letters of administration must be 
obtained bv heirs. I R 1930 R 365=127 
I C 881=A I R 1910 R 2(8 
— Marriage by a Chinese widow after 
the mourning period is valid. AIR 1923 
Rang 180=2' Bur L J 79=1 R 161=74 ‘ 

I C 911 

— A Chinese widow is entitled to 
Letters of Administration for benefit of 
adopted son. 12 Bur L T 69=10 L B R 

23=51 I c m 
—A Chinese Buddhist widow’s Share 
in husband's estate is one- third in abvsence 
of any customary law. 

— Alienation by a mother of minor’s 
property is valid to the extent of her in- 
terest in it. 13 Bur L T 9=57 I C 888 
—Mere refusal to reside in family 
house by a Chinese Buddhist widow can- 
not deprive her of her right to mairj- 
te nance. 9 Bur L T 187=8 L B R 404=14 

I C 99 

—A Burman widow of a Chinaman 
leaving Children by Chinese wife ad- 
ministering the estate for herself and the 
Children can mortgage it for necessity 
AIR 1930 P C 26=(1930) M W N 149= 
HI L W 576=58 M L J 178=57 I A 38=8 R 
172=Ind-Rul (1930) P U 41 (P C)=I2l 

IC 211 

. 5 —A daughter born of a Chinaman 
4vad Burmese lady gets one-fourth share 
In her mother’s estate under succession 
Act if she died as Chinese or under 
Burmese Buddhist Law if she d^ed as 
Ihirmese. A I R 1930 Rang ■222=Tnd Rul 
362=127 I C 178 
— 1 he Indtan Succession Act is not 
hppHcabte to Chinese Buddhist, but under 

1 -! B . Laws ■ 

J>!iddhist law is applicable. 7 Bur L T ^46- 

; , ■ B R 222=24 I.C 157 

Pnri ^ Chinese 

husband adopt ing... Chinese 

^ A I h 19^4: .Rang 219^2 R 94=89 f C 749 


ii|y2)_ 

' m ' 

BUDDHIST LAW (CHWESt:) (OmrM) 

— Under the Chineses Biiddhkt Law 
the heirs arc bound to raaintain uumarrie<l 
dauglitei's. . 11 Bur L„T 224=50 I C 541 

— Consent of girl’s parent’s ^validates 
a marriage by a Chinese Buddhist^ after 
elopement, (lonsent of his father is not 
necessary, 8 Bur L T 198=8 L B II 208= 

10 I C 715 

— Ko ceremony or form is im!is 
pensable for a valid (3dnese nmiriage 
Long-cohabitation raises a presumption oC 
valid marriage. 9 Bur L T 81=32 1 <’ B48=H 
Cr L R 357=17 Cr L J 112=8 Lit 225 
— No ceremony except hetrothaL 
receipt of presents by brides family and 
handing over of wife, is essential for 
a valid marriage. Long co«liahilation and 
repute raise a presumption of marriagh* 

A I 11 1926 Rang 90=5 Bur L J 17^% 

^ ^ ■ : ,.,:LC 111.. 

— Person alleging tliat son born of a 
Chinese father and Burmese mother is a 
Buddhist must prove it A I R 1930 E 
218=1 K 1930 li 365=127 I C 181 
aSohs sliaru equally flieir father"> 
property. On failure of sons, the pro* 
perty goes to daiighrers; and widow 
succee<ls only uti the failure of sons and 
daughters, t’hiuese widow remarried to 
a Burmese Bnddhi.st is governed by custo- 
mary Law of (Jhinese Buddhist, and as 
such on her deatli children succeed by 
turn to the property of her flrst husbanii, 
while the property belonging to her at 
the time of marriagci goes to her secoud 
husband. A J ll 1923' R 180=1 11 101=2 
Bur L J 79=74 I C fIJ . 

—On failure of natural ehiklreii or 
adopted son of a Chiricse BudtOiLst a 
Buianese girl adopted by him succeeds to 
bis property. But his agnates wdil exc- 
lude her if she is a stranger. 13 Bur L T 
^ . 132=11 I C 184 

— Children exclude widow from In- 
heritance, AIR 192:iRang 286=2 Bar L .1 

I02r7f I C 144 

— On failure of sons by princi|val 
wife sons by secondary wife or cemeutsine 
inherit. A i B*192a Rang 90=5 Bur L A 

, ... i7m I c ui . 

—Acquisition of rights by wife in 
the property acquired with joint funds of 
the husband and wife after marriage is 
doubtful AIR 1926 Rang 172=4 li 'IMI« 

i c 17^ 

BUIIDINU. 

See also cases under : — 

(1) Co-owners 

(2) Injunction 

■ (3) Landlord and tarmnl— Alteration 
of conditions of tenancy 

(4) Municipal Act® (Provincial). 

(5) T. P. Act a 5L . 

. (6) Rent' Acts (Provincial). » ' 
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■4if^ 

BUILDING (ConM) , 

— ^Couif^ct. IS Bom I. U irSKjJ I C 701 

.BUILDING AND IMPROVING ON ANOTHER’S 
„ , l-AND 

See also Acfiiiiosoence. 

See also Improvements. 

— KquitaWe estoppel. Kvd. Aet «. llo 
A 1 R I9JI P C 79 
— L'pon land of another — Kstopptd — 
Limitation Act, ISKIS, art. 149, Li Bom L 
R 92=9 Ind Cas 765 

BUILDING LEASE* 

Boy Lease 

BUILDING ON LAND WITHOUT TITLE, 

See Buiklin}' atiil improvint/ on 
iinrither’s land. 

BUILDING SITES. 

iSoe also (1) Municijial Aet.s. 

(2) Rent Acts. 

BUNDELKIIAND incumbered ESTATES ACT 

' ( U. P. I OF 190J) ! 

(f) — Creatina wakf is included i 
in friv.-. A I R. 1928 All .510=51 A 40 I 
=20 A L .T 1180=111 I C 583 j 
,, P'- — Release of some of several I 

Lr.-morta:a<,'ors from dcd..t, hreaks up the i 
mtegnty of tke mort<,j;m. iis regards them. | 
A I H, 1926 A I.fItzL R ti A 49(1 (civ)=89 i 

I C 574. I 

’^:P‘’‘'<ieedinL:s in which piaintff’s 1 
iFioiiu iS' <il,so jiciiiiii?' US tlie u*''‘€nt of ^ 

the opposite party ,aru irreL'ular A I R ! 
1924 All 294=21 A L .T 7!«=L 11 .5 A .55 ‘ 

Civ=77 1 C 753 , 
— Bs. 12 and 48--I)iseliar<fo of debt ; 
under b. 12 of Bundlekhaiid Incumbered ‘ 
M. Act. entitles inortuauor to recover ' 
mortf'aged property. ~ 39 I C 182 ' 

_ — S. 13— Xo bond by a disabled pro- ' 
pinotor arranging an unauthorised mode of i 
payment ot the sum awarded by the Special . 

L J b4o=o U P L R ( All ) 112=63 I C 542 
BUENDELKHAND land alienation ACT ’ 

, ( II OF 1903 j 

ftn ®"®-’‘J“au.stive possession 

c.in be obbuned by proprietor otherwise 

than under it. AIR 1929 All 136=L R | 

A 496 Eev=89 I C S74 

between member-s of 
.s.in)e tribe permanent or otherwise are not 

"■’Tbw? 5 5* >« Si so ' 

(r isj-fj A SsJi A Li J 945s fj I {J 455 

—Judgment-debtor can obiect that i 
property attached by decree-holder under > 
a. declaration that it belonged to him and 

-noflKMe fo >® and sale, is ' 

• in under the Act* All- 

L 1924 All 261=L R 4 A 607=21 A L J I 

ft ,, ft I C 532 : . 

a, (oi) 


BUNDELKHAND LAND ALIENATION 

ACT { II OF 1903 j (( ■.«,(./ 1 

— Defemknts setting tip rli^hih «f 

occupuney. euiiurt Im ejedeii liv piulfitifr 
iiniCHH he provch Itin ekliii in |}ie 

former uh hf.H i I J 4 

Ilf ^ f|i|r ^ 

—When there is rifMliflienlty in nuiiktriM 
un exnet imni of iun#L person ulleging Itirr 
..it iH: incrjipahto of imientitirrition iniiKi 
4 II I i (i i I 5# 

, tenant pleuding i»ccM|Ktiicv 

nghiH nt a nuit m ejectment hv a recor«li4l 
tenant must prove if. i. t 3 A 54 | tew I 

«—S. 2 — .Laiid*’ dtM«.s not inehide iri'C'i 
■apaTt from hind A I II p® All r#H7sL II 
a A 277 €ivs$1 I c m 
<—8* a— Pre«eiiiplm% not eittitied In 

p-urc mse j,n«ojierty imder K of Bismlelkh 
tind land Alknmtimi Ad. d not imtitleil 
' to a decree for prn-imiption. HI All 

^ ^ , i:i A li J I C fit 

—8. n-ColIedor’.H Kundion i« tmcei^Hurv 
t eon nr m sale by pre-einpUini liiider H 
! ot Bitndlekhriml Land Alienatioii Ai£ .17 
! ■ ^ All 417=11 A L tl 112=30 I C 4114 

1 „ (a>—Alle tut lion to u ntvtnlH*?- 

I of same agnciiltnra! Irilie and ri'sitieiil of 
j.same ULstriet does not reipdre dolli«'tor\ 

J sanction. ^ ^ IIS i C iSfl 

j ^ .#"~~Xo title UH ueain.bt art aeriiii* 

j itiirist can bo acquired by a mm-agneultiiri 
i E purchaser A I H im All 51 h 

I 2h A L *1 bo1=L E ft As2m) lUw I ml ilwl 

I ... . ^ mw)Ai\42ihmicm 

—8s. .1, It] (A)— A €*o-.sharcr who is 
5 not member of ^^une agr.icultiinil as 

: that oi vendor, cannot pre-empt 
a \enuetj tlicnigh not a co-sbarer tnii is mein 

AIR 192H A IHhsnIi A 430=26 A I< J 14;,' 

! u , , =‘®^ • C 570 

' i*£i 4— I he pewer to di teriidiii* by 
, notihcatioii m the an/.fttf who arc tt. iw 
deemed agricultural tribes comprehends 
power to .amend, vniry or resdiidcil an'y 
2?i»hcahon whatH«e%-cr. A I R 19B(t All 
8j6=14 R » .5^=I„d Rul (I9;n) All lil = L 
R 11 A 2ab. RevstlPHl) a L J ■1.5=12* 

. , 'I i# Sis 

-.,S. 4— Power to determine by nntiticjt. 
tion what tribes are to deeined a** 
agricultural, itnplicH power to amend, tarv 
or rescind any notification AIK iSKiti All 
^=14 R l>^)s(191U) A L J J1.5=L R 11 
A 256 Revslnd Rol 19,31 AH 131=128 l c fl5 
— >8. 4~" Brahmaim " iiichide Brahmo 
Bhats. AIR 1927 all 486=49 A 887=25 A r7j 

0*4 * C 844 (|» 

fe. 4~Aii order under a 4 is 

is9is; mTtts 

Be, 4 4fe D #ySS-6' «taWftipg»-.de«|o 
<»a be i«ikinst sn agricnl- 
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334(39-) 

“Ail' 

BUNDELKHAND LAND ALIENATION 

ACT ( U OF (903 )(Coh/;(0 ! 

i:uri»t ’proteeied.by BuiKlclkhand A^lienatioii j 
Act. by a court, but the case must, be ; 
referred to Collector to be dealt witli as | 
provided by the Act, 41 All 44=17 A L J i 
.■ ■.294r50;i.C 424 j 
— S. 0— Mortgage simple by member j 
of agriculrural tribe— Suit to enforce, by 
..sale Of mortgaged property-lieference of 
'matter by Civil Court to Collector under 
S, 0, on tl:ie ground that a decree for sale j 
was jirobibited by S. Ifi-Iietiirn liy Colle-.l 
ctor of, oil ground tliat, as both mortgagor | 
and morigagee were members of an agricl- ! 
turai tribe, S. 0 was inapplicable— Full | 
'Bench decision of High Court, on a reference i 
by Civil Court under 0. 4(>, r.^ 1 C. P. C., i 
agreeing with Collector-Civil Courtis j 
order on directing the case to be consigned to | 
record roora—Amounts to decree dismissing I 
mit 54 A 482 (48S-9)=1932 A L J 584=1 ! 
K 1932 A 550=130 I C 170= A I E 1932 A | 
G14=A L R 1932 A 1210 } 
S. 0— Ordinarily a suit for sale of the ; 
mortgaged property terminates either in i 
^lismi.ssal or in a decree under 0. 34, r, 4, i 
of the Code of Civil Procedure. lu case.s j 
hi which the mortgagor is a member of an j 
^igrciul turai tribe and the Buiidelkhaud j 
' Land Alientbn Act, applies a third course i 
is pos.slble luuuely a reference to the i 
Coliector who can take action under S. 9 
In Rueli a case the final order of the 
Civil Court is a refereneo to the Collector 
•and no further iU’oceedings can take place 
before the Court which, exhypotliesi, 
^cannot pass a decree for foreclosure or .sale 
M A 482 (487-B)=1932 A L J 584=139 I C 
170=1 E 1932 A 550=A IE 1932 A 614=A 
L R 1932 A 1210 
— S. O—Befereiice by Civil Court to 
Collector under— -'Ee turn” of reference by 
Collector— No provision in Act as to. If 
the Collocfcor cannot take action under S. 9 
ihe proceedings before him terminate. 54 A 
482 (485)=1932 A L J 584=1.39 I G 170=1 E 
1932 A 550= A I E 1932 A G14=A L R 1932 

A ni% 

— S. 9-Collector finding that a person 
js not entitled protection as agriculturist 
under Bundlokhand AUenatioix Act, a fore- 
closure suit filed against him, must be 
continued and decided by Civil Court, 33 
: All 373=12 A LjJ 503=25 I C 400 
— S. 9 (3)— Though S. 0 (3) is applic- 
jubU even after decree still action should 
bi3 taken before decree. A I E 192G' All 
130=48 A G7, 23 A h J 027=Tr E C A 453 

>(. p (o)— Even where a decree is 
applicable. A I E 
i92o All U lzXj B b A 101 Civ, =82 I C 1037 
‘Ml) 10 10— Simple mortgage 

.b^uwoen niembers^of same tribe is imt 
^werned ]>y S.s. 10 and 10. AIR 1929 


‘j'llQI) 

m 

BUNDELKHAND LAND ALIENATION 

ACT ( II Of If 01 (Contd) 

All 421=( 1929 ) A IJ 448=51 A 780=I'fi<l 
Rul (1930) AM 99=121 I C 211. 

— S. 0— Mortgage between members of 
same tribe is not governed by s. 9. A I B 

All G17 (F B)=49 A 48=24 A L J 945= 

97 I C 455, 

— B. 11— Money decree against assets 
of deceased Hindu to whom Act. applicabk- 
Executioii of-Lease of property of deceased 
in accordance with S. IJ— Execution of 
decree by giving — Permissible. 1932 A L J 
532=140 I C 292=1 E 1932 A f,3f>=A I li 
1932 A 571= A L R fill A IW 

— S. IG— The character of an agricul- 
turist under the Act is a creation of the 
notiiication of the Local Oovornrnent under 
s 4 and tliat character does not exist out 
side the notification. A I E 1930 All 850= 
Ind Eul (1931) All 121=14 B D 58G=L E 
11. A 256 Eev=(1931) A L J 45=128 I C 825, 

— S. IG— A. preliminary decree for sale 
was made on a mortgage executed by two 
brothers of n Joint Hindu family. Beforo 
final decree they were declared by Govern- 
ment notification as agriculturists. Ikdd, 
that the final decree came witliia the pur- 
view of s IG, and that the slmror of the 
two brothers oidy in the joint property 
could not be sold but also the sharer of 
the brothers could be sold und.'.-r the final 
decree. A I H 1930 All 85G=Ind .Rul (1931) 
All 121=14 ED* 58G=L EH A 25G Eev=: 

(1931) A L J 45=128 I C 825. 

— S. 16— Bcction 16 bars any remedy 
by sale in execution of a simple mortgage 
whether the mortgagees are agriculturist h 
or non -agriculturists (1930) L J 1558= 
Ind Rul (1931) All 301=53 A 137=130 I C 

■ ■ m. 

— S. 16 — Xo character of an agricul- 
turist exists outside the notification A I li 
1930 All 856=1 E D 586=(19B1) A h J 45, 
=L E 11 A 256 Eevrind Eul (1931) All 121= 

128 i C 825. 

— S. 16— bars an execution sale of: 
property of a person declared agriculturist by 
notification after preliminary but before fi nil 
mortgage— decree against him. A I B 1930 
All 856=11 E D 58G=(19B1) A L J 45=L E 
11 A 256 Eev=Ind Eul (1931) All i21=|2g 

I C 821 ■ 

— S. IG— Whether mortgagee is agri- 
culturist or not Sales in execution of a 
simple mortgage arc barred bv s. IG. Iml 
Eul (1931) All 301=(19B0) A L J 1558=I3C^ 

I C 137. 

— S. 10 — operates retrospectively, A J 
B 1929 All 42=(1929) A L J 418=31 A(78ii; 

Ind Eul (1930) All 99=121 I C'2IL 

— S. 16— bars a sale of property, of 
agriculturist in execution of any decree ot' 
civil or Revenue Court Sale by publict 
auction of property of agriculiurlst under 
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BUNDELfcHAND LAND ALIENATION 

ACT (11 OF mi) {VoncUL) 
the Biiiideikhaad Enoumborcd Esta'ios Act 
* . governed 


by s;^. a 1 R 1^8 Ali aiw H^^-Vr '>a<l ienninated before A. 

^ Rwclnd R d ! ««-«J-froeeeding« in*-Kevival of 


Rev=Ind Rui (1029) All 500=116 I C fO 
— »!• 10— Sale can be objected until 
Ibo property is sold. AIK 1927 All 4«ns 
49 A 88%26 A L J 678=L 11 8 A 187 Rev': 

lOI I C 844 (I). 
— S. 16— -does not govern temponirv 
aheuations between members of the snnic 
trabe. A I R 1926 All 617=49 A 8=24 A L 

ct iA \r 1 § 945=97 I C 455. 

— b. lb— No decree for sale upon a 
inprtgage between members of the same 
tnbe can be passed infavour of mortgacree 

decree. AT 1 R 

1926 All 617=49 A 8=24 A L J 945=97 j c 

455. 

t J ** ®' bf agricultural 

n transfer cf 

the decree to Collector for realising the 
amount otherwise than bv sale ATT? 
1926 All 339=48 A 392=24 A L J b7t93 , 

-Ss. 16v 17-Propert.v of agriediSt 
unsaleable under Bundelkhand Alienation 
Act does not vest m receiver on his in- 
solvency. 42 All 142=18 A L J 59=58 1 C 

55 [ 

^ “-S li] Iree.s beloiiyiiiq’ to ihe groves 1 
ot judgment. holder lin be 1 

.old of a decree. AIR 1925 i 

Ali=o87 L Bb A 277 Civ=87 I C 252. I 

— B. U> xV— Except where Teador is ! 
iiot a member of agricultural tribe, or ■ 
where the pre-emptor belongs to the same i 

agricultural tnbe as the Teidor pre-empt- ! 
ion IS not allowed without previous <tanct ' 
von of Collector. I R 1929 A 8ffi=ll8 c ^ 

». substantive right is 

created by Collector s_ sanction, but it is 
needed for the exercise of existhw Snh 
staniive right A I R 1928 AlT 186-50 A 
^ 430=20 A L J 142=107 I C 57ft 
>, 1 ^—"Mortgage deed executed bv 

(.collector on behalf of a priviate party Z 
not exempted from Stamp duty HR All 
‘ 351=J4 a L j 422r 34 1C 280 (F f) 

Ss. .1/, b & 22 — Collector has no 

L B 4 A 197 €iyz74 | r 

BINDELKHAND LAND ALIENATION AMEND- 
MENT ACT 7 OF 1929, 

--Retrospective operation of— DendJ 
executed befor Act but sought to be enfrt I 
cud after Act-Act whether has no refr^ i 
spectjve effect as regards Oiiaere ^3, i 

t4891=t9.30 A T. .T KC...Von ‘i* A 482 


111 ■ 

bundelkhand Land alienation 

AMENDMENT ACT VH Of I92f (CVwrNf> 

_ --Retrosiioctivc operation of Suit* 
wlueli had ienninated beforu Acrt was jia* 

-Act IwH. 


(489);i932 A LJ W^m IC 170-1 
A 550=A I R 1932 A 614^ J® 


I no retrospcidtvtj effect ho far an to ojpertl# 

! <■ 170=1 R 1932 A .5.5(»=A f l{ 1932 A 614= 
ALRiaZAIJI®. 

, lUtrgadars-If hired labourers. .See 

C W X 5(r»=39 I C W4. 

burial. 

—See .-dso cases iiiidur (’ P Code- 
■ , ' . S. f. 

Right of ereinution or. of di.-ad on 
iauci ol another-caniiot iic aeunired liv 
J932 P C L 846 (Civ.)=:5:; I 

R 1J32 Ij 2f»b=A L R 1932 L $46 (Civ ) 
BURIAL GROUND. ^ 

—See C P Code S 9. 

BURMA. 

1 Otter and Baa,JJ — The English 

law of accretion apphea in Burma as a 
rule of justice, equity and good conscience 
I provided that it is not excluded by the 
I natural features, or by the nature of ihe 
i tenure, ihe question must be considered 
j in the light of all the uiaturial cireimi 
stances of the case, includiiig the naturo of 
thu property, its growth and il.s user, and 
at the same timc_, the general conditions 
I ajipertaining to rivers in Burma must b« 

! borne in mind. 10 R 1=137 I <! 402=A I R 
11932 R 27=I K 19.32 R lOfcA L R?912 
I ' B 49, 

' 107 C Eevenno .Act of 

: 1876— h 18— Rules framed under— Ltind 
I granted lor dhani cullivntion under— '■ 

! Accretion to— Grantee’s right f„_Appli 
! cabihty of English law to case of, * ^ 

! Hold by Of tar and Das, .1,1 (Rmwn 
J dissenting) that there wa.s nothing in 
the grants themscdvcK or in the law con 

Act of 1876 which, either directly or 
indirectly, prohibited a lami-holdcr'^ f i-, 
which position the grantee and his mkW- 
ssors, including, the appellant cnmpanv' 

till® by accretion (dfi) 

10 R 1=137 I C 402=A I R 1932 R 27=1 h' 
1932 R 1(!6=A L R 1982 R 49 
BURMA BOUNDARIES ACTS VOF 1880 

d*,-,. nl'!: S’ 12— Decision of Boui 

darj Officer, determines Imundaries finalh 
barring subsequent claim. 11 I G 916=4 

Bur i' ? Ilf - ■■ 

I BURMA CO-OFERATIVE SOCITIES 
: ACT ( VI OF tm ) 

j 7“®*' 49--Wbere a anit by a 

I «o ®rder of a ifqni- 

j aator was djwaissed on the ground that 
■ the Civil CkinrI had no jnrisdiction and 
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BDAMA C0~1PERATIVE SOCITIES ACT 

(VI OF 1921) {ConeU) 

• 00 ?; is were awarded aud the liquidator 
demanded an additional amount as costs : 
which he had actually incurred and the 
.iiiember applied again contending that liqui- 
dator had no power to demand additional 
costs. Held, that the Court had no juri- 
jsdictioii to entertain the application. AIK 
1931 Rang 202=9 K 207= Ind Rul (1931) Kang | 
289=114 \ C 497, j 
— S. 47 (2)— The Civil Court cannot 1 
enertaiti an application for execution of a | 
holder of a decree against a Society in 
liquidation. He must apply to the liqui- 
dator. A I K 1931 Kang 65 (2)=8 R 585= i 
Ind Kul (1931) Kang 112=130 I C 368 ' 
— S. 47 (2) (b)—Under the section 
ihe liquidator’s jurisdiction is confined to 
a determination of debts payable by mem- i 
her or past members only. He cannot act i 
under the section if debtor is a stranger. I 
Eveji if his order is illegal ignoring the , 
law of limitation the Civil Court cannot < 
Interfere. AIR 1931 Kang 72=8 R 581= i 
Ind Kul (1931) Kang 119=131/ 1 C S5. i 
— S 47 (2) (b)---jSro revision lies agai- 
-nsta’i order of a liquidator under S 47 (2) ; 
<b) A I K 1029 Rang U3=Ind Kul (1929) i 
Kang 243=118 1 C 40,1. ' 
S. 47 (2) (b) — All appeal from the 
liquidator’s order under s. 47 (2'^ (b) either 
to the Civil Court, or to the Registrar of 
the Co-operative Societies suggested. A I 
K 1919 Rang 113=Ind Kui (1929) Kang 243 

=11810403. 

? — Ss. 47 (4) 49 — Orders of liquidator 
•under S. 49 aTC not adpealab’e to Dt. 
.Judge Liquidatar issuing order under S, 
■47 to pay up time-barred debts is acting 
within his powers. A I K 1929 Kang 192= 
Ind Rul (1930) Rang 2=120 I C 130. 
— 8 49—- In respect of claims against 
a Society in liquidation the Civil Court's 
jurisdictioii is barred, Persons desiring to 
enforce claims against it must apply to 
the liquidator. A I R 1931 Rang 65 (2)=8 
K 585=Ind Rul (1931) Rang^ 112=130 I 

C 368 

BURMA COURTS ACT XI OF 1922. 

—■Land suit within S. 2 does not inc- 
lude a suit for rent, Suit who.^e value does 
not exceed Ks, 500 is subject to second 
appeal A I R 1926 Rang, i9=3 R390.= 

91 1 C 639 

S. 9 (1) (b)— -Jurisdicition and for- 
um are not effected by increase of claim 
in appeal. 1924 Rang 354=2 R 408=3 Bur. L. 

J. 207=86 I C. 568. 
—S. 11— second appeal against findiii- 
oi f^'3t--wlien competent. A L R 1933 
R 62=A I R 1933 R 36=142 I C 829. 
--S. 11-provides appeals in addition 
to appeals under s. 100, Civil P. C, A I B 
ti/al Rang o6=8 R. 485=Ind. Rul, (1931) 
Rang 50rl28 1 C 8J4 
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BURMA COURTS ACT XI, OF 1922 (Cmeld) 

— S. 11 bars a second appeal from 
an order setting aside sale ui^der O. XXI. 
r. 92. AIR 1929 Sang 148=7 R 37= Ind. 

Rul. (1929) Rang 189=l!7 I C 253 
— S 26 — Art. 182 Lim. Act governs 
execution of chief Court’s decree by high 
court. AIR 1028 Rang. 3l7=f> K 56i>=: 
Ind Rul (1929) Rang 66=114 I C. 674. 

BURMA COURTS MANUAL 

-Para 307 (A) I-No commission on 
the amount of the mortgage money imlised 
by sale of mortgaged property can be claim- 
ed by receiver AIR P/iO Rang. 16v8c7 R 
126= lad. Rul. 1929 Kang 214=117 S C. 5S2, 

BURMA FLECTO'RAL RULFS. 

— r r 36, 48— Perverse or unreasona- 
ble decisions by Election Commissioners 
in election matters can be interferetl with 
by High Court under s. 45 8i>ecific Relief 
Act. A I R 1927 Rang :124=5 R 504=6 Bur. 

L J 240=105 I C, 42S. 
■— R 45— Governor ium by notification 
set aside an .election on C<numissioner 
recommending a ca-ndidate’s electitm void, 
and also costs against him and can also ma- 
ke an order as to costs liy sudseqnent 
notification. A I R 1928 Rang293=Ind. Rul 
(1929) Rang 196=117 I C 57 
— S. 56— Revenue (Courts can cntoi'- 
tain claims against Govt, only and t tot cla- 
ims between rival proprietors c/>goizable by 
Civil Court, A I R 1925 Pat 68=5 P L 1' 
Sup. 1. (F B)=93 I C 454. 

BURMA FOREST ACT 4 OF 1902 

— S. 25. Sellir.g timber does ium- inc- 
lude selling a house built with timtair. 8| 

I' ^ - I'CIS 

I — Ss. 33, 77— Lii^onsee is liable for 
I illegal acts of his servant acting within 
scope of his employment. (1918) 3 T" B R 
I 114=11 Bur. L T. 267=56 I C '668 
j =20. Cr. L. J. 312. 

i —Sb. 71, 72— Deficiency in price on 
1 resale can be recovered fi’om first piirchrser 
I under Burma Land Revenue Act. 16 I C 
} 90=5 Bur, i T I4§ 

i —Immoveable property includes gro- 
i wing plam tree. A I R 1920 Rang 200=7 
I Rang;706=Ind Rul, (19^:0) Raiig 49=120 1 C 689 
j BURMA INSOLVENCY RULES. 

— E. 189 is ultra vires as it relates 
both to moveable and imuioveable pronertv 
AIR 1924 Bang 88=1 R 433=76 I C 660 
BURMA LAND AND REVENUE ACT, 

( II of 1876 y 
—Land leased from Govt, can be eli- 
enated giving good title to the alienee 
though he may be ejected bv the Govt A f 
R 1925 Fat 68=5 P L T Sup 1 

' 1 C 454; 
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BliKMA LAND ANB EfiVfiNUE ACT 

(UOfim) (Otmif!) 

-^Bs 4^5— Civil Court ban no jiir- j 
isdicton to entertain a suit for title to ' 
land boundaries of which are net defined 
by Rev Officer under Lower Burma Land 
and Revenue Act. H Bur L T 2(J4=B L B 
E 260=31 I C 5S0* 
— S 6— Grants-Making of-Quaere whe- 
ther 8. 6 provides at all foi% 10 R 1 (37)= 
IST 1 0 402=A I R 1032 R 27= I R 1032 
R lOGrA t R 1932 R 49 
— Ss. 6, 8— Squatter cannot retain 
possession f)f land as against grantee of it 
by Govt. 5 Bur L T 36=14 I C 809 

— S. 11— There is very little difference 
between voluntary relicpiishment of posses- 
sion within the meaning of S. 11 and alian- 
doiiment of land. And, with regard! to 
abaudoiiment of land, the general rule is 
that, although non-payment of revenue is 
a very important factor for consideration, 
it is not necessarily by itself suflicient 
proof of the intention to abandon land. 
10 R 1 (34, (;7)=J37 T C 402= A T R 1932 11 
27=1 R 1932 R bH)=A L R 1932 R 49 
— B. 18 — The ginieral rule is that, 
althmigli non-]jayiHeiit of revenue is a very 
Important factor jbr consideration, it is 
not by itself siifricicnt proof of t.he in ten- 
"tion to abandon land. 

Where land granted under the rules 
framed under B. 18 of the Act became 
submerged in about the year 1914 iind was 
after that for several years unfit for fikim 
cultivation, and revenue wais not paid 
•during those years, 1>ut there was no evi- 
dence of any kind of a4iy action on ihe 
part of the . grantees or their successors in 
interest irdicatiag any desire to abandon 
that land beyond non-payment of revenue 
and a claim to the Imid was made not vei*v 
long after the land re-appeared, held that 
there was no sufficient evidence of the 
intention on the pari of the rtwners to 
abandon the land. lU R 1 (345, 67)=137 I 
C 402=A I R 1932 R 27=1 R 1932 R 106=\ 

— b. Ib—Kules framed under— Land 

granted for dham cultivation imder 

Accretion to— Grantee\s right to— Emdish 
law of accretion— Applies (Brown j'^dis* 
-sen ting), , 'I0 R ’l i 

— S. 18— Grants declared to be made 
in accordance with the Rules framed under ' 
The Burma Land Revenue Act were made i 
in about the year 1894 and the subse<|uent ‘ 
the rales (framed under ■ 
in force at the time pro- i 
vided that land might i>e disposed of bv " 
grant of the status of land-holder, and the 
^ question were made under that 

Held that by virtue of B, 8 of the 
Act the grantees mu^t be held to have 
obtained a permanent heritable and trans* 


J 1414 1 1 
~43l 

BURMA LAND km mvmm Acr 

III iir isiiHtv.tMi 

ferabk right of nm au-rl fmmimum liiid 
a mere temporary right. 10 R*l (13- 16 3ti| 
=137 I r402=A f R 1032 E 27=1 II 19:12 li 
mzk I I If 32 t 4f 

—8, 111— Uiice a Bi|itatter Imih rocedved ■■ 
a imtice frimi revaime atithoritifs fo qiiii 
Gie kiul held by hiioi, he iiiiiiiiat *iie b«r 
ejectiweiii with regarcl to the nmm* A I 
] II I1I2H Bang 188=6 R 214=111 I C m 
I ^ — H. 19— A Hiiit tor deelamtIiMj of 

, title b> a pernon tijeelei! from Htate 
' land 114 not mail liai liable. A I H !927 
I Hang 236=6 Bur L d 1«|r 104 I C 315 

j —B. 19 rr. 51, 52 -'A civil suit h\ a 
I squatter delivering peacefiii posHeHsitm' of 
jjund to persons ordered liy Mi* venue aulho* 

I rities to occupy is not initiiilitiniible. A I 
; R 1925 Hung 203=4 Bur L ♦ J 15=3 It 171=80 
j ^ C 

I — B, 22— B. 22 may not o|»erak- to 
i exclude the applicability of the kw of 
1 accretion to all lands which are subject to 
' the Act, but it does indicate that iil drei * 

■' ding what are the Hglii.s of any purtinilnr 
person to land the provision?, of ibt.- A^ ' 

, and the T ides there under nnjst nT'dinarib/ 
be Ihc sole or at least eldtd' eoiisiderallon. 

, 10 R 1 (29)=137 I a •1U2=A 1 H I9:i2 K if? 

I =I H lUr/J R PULA I R 1932 R 49 

; . — ijnder and 45 of doc 

' 11 of^lH7tb it is a condition iirecedciit i,*., 

: have ^recourse to the special prorednro 
: ])re.scribcd in that Act that a -nm Ito 
falleji duo for the terminal tai " and i 
written notice of demand fer it ha? 
served oji any one of the per-ori- li.abie IL** 

It is only wdieri snch cMiidiii.jos :n ■ 
tuUiiled that -S. 45 is brongli! ifiTo tilriv fsr 
R 412=1 R 19,32 R 195=139 J | 33 , 3A 

I R 1942 M Hi If ij|, 

— B 45— No proiedion i nler umler 
Provincial Insolvency Aei, S. 3! can hr 
passed in favour of a person grrvhitd hv 
order under S. 45. A I H Ibng 8|rr>. 

II 8kLj09 I C IIS 

46— Gases dmding with dues to 
the mumeipulity in the riiiture of lattd 
revenue or kmi rate In Ikm of rapitatii* * 
tax are governed oidv bv B. 4tL \ I 15 
1927 Hang 289=^5 It 458=10$ 1C 

^ — Bs. 46 and Ti-'-Freseribc ihe manner 

in which arrears of “proimriy laxits" «an 
be recovered. Where a puivliuHcr ruid 
defaulter do not collude, a sde under hn 
46 and 47. is governed bv S. 4K A I If 
1927 Bang 289=5 k 458=101 | C IIS 

— B. 4 1 --Where corfwiatlon hating >!*► 
notice of niorl^# on property gtllg |i fur 
default in payoioul prb|»rty ’las. 
purehaser, ®fw , II k inslL 

fciiied, Igels it from' the mortgage. 


[ 
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C8MA LAND AND REVENUE ACT , BARMA LAWS ACT (XIII DE ISW (Uadd) 

(!l OF 1876) (Condd) ' 13 — The question of cMids fra- 

il R 1929 Rang 175=7 B 113=IndBul (1929) ; teruity is not one succession, inheritance, 
Raug 207=117 I C 575 ’ marriage or caste or any roiigious institution 

— Ss. 55 (b), 56— Cml Court has no ' or usage within the meaning of S. K1 (1914) 

jurisdiction to pass mortgage — decree in 11 17 BR 23=26 I €996=16 Cf L i 84 

respect of land orer which no one has a — S. 13— Burmese law— Damages for 

right of grantee or land— holder/ 10 1 C 864 seduction— Law applicable to suit. 13 Bur 
^ ^ c4BttrLT II7 L T 6=57 i C 815 

— S. 5G-CTrant made under rules framed , — ~S. 13 — Tcrhalsale of a share iu im- 

under S. 18 of Act-Title to land based upon, moveable property at Rangoon in 1890 is 
and upon law of accretion— Suit against | invalid according to the T P Act then. 

Government in respect of— Jurisdiction of I applicable though uot extended, 5 Bur L 

Oivil Court to entertain— T7ot barred by ' T 169=6 L B 11 98=17 I C 954.- 

97 I 13— Law— Applicability of 

1J32 E 27=1 R19^E 106^ L R19WR49 — “Hindu Law” moanini! of— Kalais, law 
-S.56-Junsdiction-Qnestion ^ jum- | applicable to. 37 I C 780- 

— S. 56 (a)— A sale can be , declared by ^ 

Civil Court as being fradulent and not bind- i TMdl • 

ing on plaintiff. A I R 1923 Rang 17=11 L j ^ ^ ^ 

-S. 56 (a)-Suit fo? posseL!wi*ol I 

.land between individual Jurisdiction Civil i ^hinese Buddhists in Burma is pruna .acie 
Court. a Bur L T 191=30 I C 772 ^ Customary Law. 

.UMIA IAM IIEV ACTOIIOP .Hi) it., taSj 2 

. j i applied in Burma to Burmese Buddhists 

to decide questions under S. 19* i and the Chiense Customary Law to Cbiense 

£ ^ ^1 Buddhists, not because these customary 

fraud or Collusion, does not acquire _good are part and parcel of tlie Buddhist 

titk free from incumbrance under tbe^ : religion, but because they are tlie persona! 
andEe'venue Act. 15 1 C 43S=S Bur L T 108 , .yfijicJib the Bm’maiis and Chiuesu 

BURMA LAWS .XCT XIU OF !898 i in Burma who profess the Buddliist religion 

-“S. 13-Principle intended to be given ; respectively are governed. P) R 97=137 I C 
effect toby — Recognising and respecting of ' 211=A I R 1932 R 59=X R 1932 R 97=A L 
particular habits and customs of the Various - ^ I ^^2 R 109 
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BURMA LAND AND REVENUE ACT 

(!l OF 1876) (Condd) ' 
AIR 1929 Rang 175=7 R 113=IndRul (1929) 
Baug 207=H7 I C 575 I 
— Ss. 55(b), 56 — Civil Court has no' 
jurisdiction to pass mortgage— decree iu 
respect of land over which no one has a 
right of grantee or land— holder. 10 1 C 864 

=4 Bar LT 117 
— S. SG-Grant made under rules framed 
under S. 18 of Act-Title to land based upon, 
and upon law of accretion— Suit against 
Government in respect of — Jurisdiction of 
Civil Court to entertain— T7ot barred by 
S. 56. 10 R 1 (12, 36)=137 IC 402=AIR 
1982 R 27=1 R 1932 R 106= A L R 1932 R 49 
— S. 56- Jurisdiction-Question of juris- 
diction LBR 1893-1900,293. 

— S. 56 (a)— A sale can be , declared^ by 
Civil Court as being fradulent and not bind- 
ing on plaintiff'. AIR 1923 Rang 17=11 L 
B R 313=67 I C 636 
— S. 56 (a)— Suit for possession of 
.land between individual Jurisdiction Civil 
Court. a Bur L T 191=30 I C 772 

BURMA LAND REV. ACT (11! OF 1876) 

— Ss. 19 and 56— Revenue authorities 
to decide questions under S. 19. 12 I C 22 

— S. 48— Auction— pui’chaser, guilty of 
fraud or Collusion, does not acquire good 
title free from incumbrance under the Land 
and Revenue x\ct. 15 1 C 433=5 Bur L T 108 
BURMA LAWS .XCT XIU OF !898 


communitieAS under British rule. 10 E 97 i 
(103)=137 I C 2ll=A I R 1932 R 59=1 R 1932 i 
R97=A I R I932 R 109 
— S. 13— Buddhist within meaning of 
—Chinese Buddhist is a. 10 R 97 (103)= 137 
I G 211=A I R 1932 R 59=1 B 1932 R 97=A 

L R 1932 R 109 

. ^ (l)-Law applicable to Buddhists 

2 S Buddhist Law. Chinaman living in Bur- 
ma can dispose of property by Vill. A I 
.E 1929 Rang 22=6 R 623=Ind Rui (1929) 
- 1 . A 1 - , Rang 81=114 1 C 5!3 
•r. ,, 7 ;^: ^'>~^PPlicability of to Chinese 
Buddhist succession. 7 Bur L T 23=24 I C 467 
^ 8 . 13 The term “ Hindus under 
suQcessiun Act .X of 1865, S. 186 and Bur- 
ma Laws Act XIII of 1893, S. 13 does not 
include Kalais sect in Burma. Persons migra- 
ting to a different country and setting 
among people of that country are presumed 
to have accepted its law. AIR 1999 p n 
197=30 M L T 126=49 Cal 310=1 BurL J 1 5 


— B. 13 (1)— Must be construed as 
laying down that in “ any question regard- 
ing succession,^ inheritance, maiTiage or 
caste or any religious usage or institution’’ 
where the parties profess the Bnddhi.st 
or Mahometan or Hindu religion the rule 
of decision shall be the personal law' that 
governs the community or religious deno- 
mination to which the parties belong, 
except in so far as their porsonal law' in 
Burma “has by enactment been altered 
or abolished or is opposed to any custom 
having the force of law\ 10 li 97 (104)=137 
I C 211=A I R 1932 E 59=1 R 1932 R 97 
=A L R 1932 R 109 

— S. 13 ( 1 ) In absence of special 
custom marriage between Chinaman and 
Burmese Buddhist woman is governed by 
Burmese Law AIR 1927 Rang 265=6 Bur 
L J 135=6 R 406 (P B) =104 I C 47S ■ 

— S. 13 ( 1 ) — The term ‘Buddhist’ 


r A 11 T T> T* 7 X *■ Ay N.'* iCiUl A>UUUniSt> 

48 X A 5<>3=11 li B R 15o=42 M L J 193 within S. 13 ( 1 ) does not apply to Chinese 

Q 1 > a u ^>65 I C 609 Buddhists. A I R 19S0 Rang *81=8 R 57= 

fif for breach of promise Ind Rul (1930) Rang 209 (F B)=I24 I C 849 

being sniti invoiving^xjjarria^e mn fr Buddhist monk can contract 

appealable not within Contract Act S. 11. No rules of 


r 1 within 

mr/der a 30 of the Lo4r ^ I unless eu- 

-Diirma Act 65 forced by Burma Laws Act S. 13 (11 


i cut 1 Question of ii^le ia not 


relating to- 
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8 A8MA LAWS ACT (XIII OP 1898 (Coiteltl) 

roIigiouB usage.* A I It 1920 Rang ;if(4=7 E 
' 677=Ia<l Enl (19, W) Rang 81 ( F B)=III 

o . n, - 'C705 

, ““K L-5 (I)— iiuniia Is govi*ri!CHl by 
Mahouiedaii Law of pre-emption A I }l 
19*261 liang 79=4- E Li-Bwr h •) 267=95 I C 83 
—8 n cl (2)--Applia6iiiiiy of I^fa. 
•homedan Law to settlement of Arahomedaii, 
7 Bur li T 75=23 I C fG3 
. (2)— Questions arisiiiir iu 

^ civil cases in iho Courts of Eangoon— By 
wiiat law, determined— Common law of 
Lngland ^ U Bor L R 77 

— S. 13 (3)— Chinese Buddhists cannot 
• according to justice, equity and good con- 
; science be gm-erned by Chinese Customary 
. Law. A [ E 192G Bang 172=4 E 110=97 

I C 87<i 

BURMA ( LOWER) CIVIL COURTS 

act (VI OF I90J) 

■» - 1 I’l ^ 38~-Erroneous order 

}«is8ed alter consideration of facts and 
law cannot be interfered in revision. 

'T 

I'Ci'soii liuviuo' 
notice oHuuK is .milijoct, i.o lion. 4 Bm- 

I^-=I2 I C 855 

thr- f- with 

tnt t.iht (>ii (lovt. Advoente’s certificitc 
i-ao i.roce«l with it, „u!.v iu 
erron8ou.s deot.sioii of t!ie Jneh^e 8 Bui- ■ 
L T 247.8 h B It 274=:iu I C "tM=I 6 Cr , 

SURMA (LOWER) COURTS ACT ^ 

6 OF 1900 

T^' Court can re-open i 

he whole cai?e, but cannot lightlr diV 
urb conMrrent findings of 1 I r 
14-1 Jj 1> bO.ll L B It l(8ri6 I c 500 
c ■. !'i'0''i(los an aiipeal on n. 

A t B "r^S 

BURMA (LOWER) TOW.N'S AND VILLAGE^ 
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« OA OK lands ACT (IV OP 1898) 

i;rS™°s''fr 2 z 

-Town and Village Lands Act. H^Bur Y7t 

—So OQ ai WI ‘ ^ 

lease from Govt. lo.s.sFe'" ' 

name entered in roil.s .and u, J 

to obtain pos.session allowing ' df«• ,me^^flf 
lease to remain n trausiV.-nrV I, ” •' 

he cannot sue a so^n l . P5’«'''««ston. ■ 
po&ses.sion of the propertv tr-m 3 ?*' 
him by the ti-ansW 
{he original 

• lease of ii AIR mm ■ 

• 276.ina Rui 2n l 


BURMA (LOWER) TOWNS AN9 VILLAGE 
I LAND ACT (IV OF I89«) (t'owr/,/). 

I —8. 41— "Civil C?0iirt*8 |uriwlk?lioii is 

I .■ not oustod under Lower Barttia Towim 
; arid Laucln Ael, lltipitlon !»• 

^ : tween privaic pcmuiB. Eucroaeliiaefil by 
lessee enures for the benefit of kisor’. 

• : ■ : ■ _ 8 L B li 71=lf I C 171 

41 (l)L-uItra vircm-ladin!) 

' * Councils Act s. 22* 13 M .L 53=1913 
s ■' . M^V K 45=18 1C 12 r. L 

; BURMA (lOWI'R) VlLLACe ACT 

; . (I OF laSf) 

— Tlie teriu ‘*rolke tlfhcer^’ does n»': 

' , .Include village Headuian ha\iiig power of 
' ' urresL AIR 1924 Bang 245=2 E 31=:; 

: Bur L J 11=25 ,CrL J im (F. B.)=FI 

I C 14# 

BURMA. MUNICIPAL ACT J OF 1898 : 

3 ■■{AS AMeNOe BV ACT I #F 1921) 

■ 42 .A— Default in procuring stamp 

; paper for executing license does not 
empower Committee to cancel the license. 

^ A . I B .1924 Rang 132=2 .Bur .L ,1 231=77 

o 4 . .t * ^ 

— b. 4b — \\ luic ia\ing premi^i - , 
machiner/ placed in them, is r.io lo bo 
taxed under B. 4t» of Burnui- ..Vlunifdpal Act, 

; unless it makes tliem iir for the purpo-^** 

: for 'Which they are used 7 Bur li 'U 44=7 
L B B 119=24 I C MB 

: ■ — Ss. 46. (1) (A) (a) 68,fV»9)-^-Tniiriw^t^ • 

'Company are . occupier. s of iaml on wliicit 
: -Traiu lines are laid within nieanlng of 8^ 

; 68 and 69 of Burma -Runieipaj Act. l-f 
^ B.nr J. E 23=4 I B R 223 
. ^ — S. 63 — Injuncnon preventinir nninirf- 
pality from iinpoHintr and coilecling n 
. cannot be givem A' i E ItfA; Ibim? 75;-’ 

■ ^ Bur L J 145=14 I C U 

—B. ol (8)— Legality of a publi.dtcd 
, notilicatioii oi. levy of tiix i''*u'iJfol ^*‘■‘ 
questioned by Civil Vmirt A 'i 'll I92:9 
. Hang 75=1 Bur L d 115=74 I C U 
— %S. irA™-Night-.sf)il Is redtisr. rubbixf 
or oirensive matter within S. 98(2) j;] Bnr 
L T 62 aS:- 130=10 L B 11 2l):k59 I C 8li 
, •Bs. 92 140-Words ** ruLbi^b, 

oEeiiMve, ’• in B* 98 (2) of tiaf Art inelitdtf 
Qighl mil 

■ . Ji- Is Jnq.MirHii.vti. duty .uf |birij..;a. 
.Alunieipal comiiiiue ' to provide L-r 
.disposal of night-soil Highr to injiinetic 
ns not barred by compeu nation prtn’ idee * . 

S. 146.'^ IH Hill- c T 6»2-59 I C 8i.l 

-..-H 98— .Munkipality i**. i of kmod 
to remove nlghr-.soil An iiijufjclltni e.-,o 
restrain nuisance by nmnimpalit^. lb L B 
H 2«I3=L3 Bur h T 62 & Kl*ir59 I C 82l 

Hi (i)— Boo|w oMc* proiiibii 
the* establishing of a imurhei not 4u 

existence at the mmmmmmmd of I bn A* i, 

A E 4T=A 1 E 1932 H 1 = 141 

1C *•’! 
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ACT J OF 189* (AS 


AMENDED :BY ACT, I OF I 9 JI) (CoHcld.) 

— 8 . ' 142 — Bye-liaw No, 5,8, 2 ( 6 ) 
applies to those cases in which some part 
of the building is used in ciommoii. A I 
R 1924 Rang 109=2 Bur L J 298=26 Gr L 
J 1136=81 I C 960 
■ — 8 . 142 (d) — Bye — laws for levying 
license fee on lodging houses are ultra vires 
13 -Bur L T 107=22 Or L J 113=59 I C 545 
— B, 142 (r) — Word ‘keep n bye-law 
made by Rangoon Municipal Committee 
means keeping for some lengthened time. 
8 L B R 328=36 I C 518-10 Bur L T 24 

=l7CrLJ341 
— S- 142 _ (d) — Gureasonable byo-laws 
of -public bodies working Ifor profit, may 
be disallowed. 

Bat, only ultra — vires or invalid bye 
-laws of municipal bodies can be interfered 
by court. 13 B L T 107=59 I C 545 

S- 1^8 — Right to injunctions is not 
taken away by general provisions. 13 Bur 
L T 62 & 136=10 L B R 203=59 I C sTj 
BURMA OIL FIELDS ACT I OF 1918 

— S. 2— “Gas” is not “oil” AIR 1927 
Rang 201=6 Rang 133=102 1 C 830 
— S. 13— Mortgage is not void merely 
because mortgagee was not holding ceriifi- 
cate on date oi: mortgage. A I E 1928 
Rang 136=6 R 423=1(1 ( C (05 
BURMA REGISTRATION MANUAL 

— Bocumeiil which is a lease only 
within wider definition of Registration Act 
direction AIR 
1925 Rang 273=4 Bnr L J 99=3 R 379 =^ 

I C 693 

BURMA REGISTRATION OF BUSINESS NAMES 
, . act 8 OF 1920 

. _ ~b. S (o) is referred to by the proviso 
AIR 1929 Rang 2^=7 R W!® 
(1929) Eang 810=119 I C 742 

- 1 ^ — ^Tortgage by a 

widow IP the name of the firm of her 
iiusbaud is not binding on the son^ A t 
R 1929 Bang 260=7 RmJud (lU) 
Rang 310=119 I C 742 
BURMA REGISTRATION REGULATION 

—See Regulations-Burma Regulations 

BURMA RURAL SELF-GOVT Acf! 

iuterpretetion In ^favow of the snWeet*^’'’‘f 
any statutory provision i„ the mCl ° 

A I B 1929irang 

• Judge to a 

hy Statute is ultra virp^^ 

2iO=Ind Rul I?* ^ 1929 E 

58=120 I C 698 


336(4f)_^ 

BURMA RURAL SFXF-'OOVT ACT 

4 OF l9ll {ConeliL) 

---S. 56-Chapter Till, Enle 3 of 
rules made under S 79 of Act— Contract 
by Chairman of District Council within 
scope of his authority but not in writing 
as required by Chapter VIII of Rule 3 of 
the Rules — Work done by other party to 
contract under, benefits of wdiich accepted 
by District (.'oiiricil—Gompensation for 
—Other party entitled to, as against the 
council, though he coimot sue upon 
the contract. 10 R 522 (527)=A I R 1932 R 176> 
— S. 79, r33-Electu>n petitiou-District 
Judge’s order on— Revision against-Intorfe- 
rence in^ justified only where order is one 
made without jui'isdiction. 10 R 517 (521 ) 
=A I R 193-5 R 2=140 I C 782 (F B> 

— IT. 34, 36 and 39— Order of a I)t, 
Judge acting under r. 34 or of Assistant 
Judge nominated by him to hear petition 
chaliengiiig election is not rovisiouabie 
A I R 1929 Rang 352=In(I Rul (1930) Rang 
200=124 I C 264 
— S. 79 r, 39 — Election petit i<*n — 
Divstrict J udge disposing of — Court subordi- 
nate to High Court within meaning of S. 
115 0. P. C, and his order open to revision 
Semhle 10 R 517 (519«20)=A I R 1933 R- 
2=140 I C 782 (F 8) 
BURMA (UPPER) LAND AND REVENUE 

REaULATlON. 

—See Regulations— (4) Bunua Regu- 
lations— Reg ;,) of 1899. 

BURMA (UPPER) OIL FIELDS REGULATION. 
—See Regiilations~“(4) Burma Regu- 
lations— Reg 6 of 1910. 
A — ? 22— Court must enquire int<» 
truth ot Defence of permanent tenancy in 
ejectment Suit brought under S. l*i of 
Burma Wa'de Land Grant Rules. 9 Bur B 
. T 152=9 L B R:27=33 !C 888, 
BUSTOO LAND. 

— Valuation — Prospective rise Lanfl 
Acquisition Act s. 23. 41 Cal 967 

BUTCHER’S LICENSE, 

—See Madras Dist. Muni.tAct s. 198 

BUTWARA KHASRA MAP. 

—Prepared by Collector-Admissibility 
in evidence — Evidence Act s, 13. 38 f C 491 

BUTWARA PAPERS. 

—Admissibility in evidence. 38 I C- 

XT T . 

— JSot admissible aganist persons not 
37 I C 829.. 

BYE-LAW 

— FltTa vires— Excess of the powers- 
conferred by main enactment. Berar Muni 
Law Ss. 79 116. 51 I C 341 

Buies and by-laws must not be in? 
excess of power authorising them nor 


OESAl’S ALL (NDU C0SS3LIBATECIV1L {ilCEST 


HF" 

BYE-LAW ( C’dac&Z ) 

Statute or geueral oriueipIeH 
A I E mi Lah 476=32 P L R 4»3=Itid 
Enl (1931) Lah 616=32 Cr L J 913={19:R) 
Cr Oas 700=12 Lah 635=112 I C 5I 
—A District Municipalitv as to h< w 
to carry on offensive trades declared ultra 
vires— Bom Act III of 1901, s. 48 (b) (111) 

4 Bom L R 585. 

BYRAGI. 

See Hindu Law — Inheritance, 
CALCUTTA CORPORATION PROVIDENT 

•FUNDS RULES, 
r. 19 As payment is to be made to 
a legal representative, that to an uncle as 
de facto guardian is not a valid payment, 
AIR 1928 Cal 743=32 C W 17 515=55 C 
1231=113 1C 166. 
t deposit monev should 

be paid to one who is entitled to receive 
It testate or intestate succession. A 
I R 1928 Cal 743=55 C 1231=32 C W N 

CALCUTTA GAZETTE ^ 

, Publication of revenue sale— — .Tn 
object of Beng Land Rev Sale Law Ss.\ 
® 42 Cal 897 (P, C.) 

CALCUTTA HIGH COURTS (APPELLATE 

SIDE) RULES 

—Even though full Court-fees -ire 
not punctually p,aid, the Eeaistrar' may 
admit an .appeal out of time. A I E l‘>i7 
tlal 238=44 C L J 557=99 I C 901 
E. 17 — All doouinetit= irrelevent to 

.»ito„ii? 

rn T,r =*29 I C 880 

nr-e between The real difforc- 

[ avit” is rt.,+ and ‘-atli- 

atflrm tLt^b * 1 “t is to .solemnly 

f^tatiuents made in the nef- 

in the^ case^ of an ^ 1 whereas 

Ail me case ot an affidavit it mav be sw^om 

hy any person acquainted w'ith^the faefs 

ot th. »,e. 51 C 1389=1® I c wS K 
1932 0 lo8=A I R 1932 C 160 
-Chap, VII, r 1— There is no rule 
which provides for annesinit documents 
to plaint on the country it is for- bidden 
by rr, 2 and 9 of 0, TII C p r A r ii I 
1931 Cal. 4.58=68 C 418=ln.i Eul _a9|i) ^cS 


436(30) 

■ ' 4iT 


CALCUTTA HIGH COURTS (APMELATE 

SIDE) RULES (C’oii/«0 

of bu.sinf.ss as giving Juriikliction, the 
facts showing this must be Btatedin plaint; 
th.i .stivci and numlK-r must be given. Plaint 
s lO-iid also contain particular* of the lo.ao 
cle. when these are not available, the »uit 
? !',? for account. AIR 

l.i.il (.til -tnSzitH C 4I8=Ind. Rul (1931) ('rR 

842=134 I C S3I4 

— Ch. 9, r, .50* Note 1 & r 52-To all 
second appeals r .50 & its Note I apply, r, 
'^’z note make .my change aa to conle- 
ntwof jiaper book to wliich r ,5o is anali- 
cablc. .y X B 1925 Cal 1116=85 I C 770. 

rT^ o applies where 

the Dy. Registrar certifies that all the pr- 
oceedings were in order but not if if i, 
otiherwite. The chief JiiRtice can only hear' 
review application only when the Jniijment 
court cannot, do it- or one .of tho' 
in appeal is unavaiblo. 20 ( ! W N 967=24 
C L .r 235=35 I C 348 
4 rr. (1) (5)— 
Affidavit-Verification or solemn affinnatio-i 
not taking form of— Court fee of E.s i' 
prescnbecl by Chapter 12 r 3, of Appellat; 
bide Rules — Aecessity. .58 C 1389=135 1 f; 
798=1 E 1932 C 158=A I R iwi C 169 

tw COMditiOi 

was that t,}ie lessee cannot assmij witlniii*. 

lessors co.^Mt. It was refused wherl 
asked for. Plaintiff in order to deride 
whether ho can assign without defe- 
ndant s coMent applied on an originatii. 
summons. It was held th.at the Court n-" 
decide the question & the eoiisenf was un'- 
reasonably withheld & the lessee can a.ssiui 
W’itliout such cou.sent. 

1- 7 * wit, hoiit fair 

solid- A substantial Cause 24 C W N !D(J7 

=60 I (.: 105=48 CAL 176 
, — Hechele s Rules Ch, 28 E I if nffr'i 

vires Luu. Act. S. 12. 23 C W N ego 

=53 I C 46=46 "cal 721 
CALCUTTA HIGH COURT 

( General Ruie.s and circular orders ) 

rr- t -'^'“der Cl (2) (ii) of the Culcntt i 
High Court General Letter No. 16 if then 
IS any holiday or holidays iniincdiafel., 
following the day of notification of ti 
requisite number of stamps and folios, Sm-h 
holiday or holidays mu.st alwav.s be .’xrlu 
for "f liinitatio,; 

+0 iH dot re«tri«l,.,l 

and folios 


, 842=134 f r I im; ^utnips- 

(1931) Cad 896=134 1 C 195 
n-„, to Pra^ PjNmdnm in 

Distriet •!* By eoaateat Btrtl- 

,es,.a,^ilay fchoBgh mm fixed for 

.epmialBg iafr# wifeie»es Mt tho pIfK 
jpltaitr atmiat. Again it w^a.s ai- 


w-ivL-v T f cr — i-Huu ines^e zmies 

rule, I applies to appeals against or<iers ift 
appeal under Presi Towns Insnl a * o ^ 

A I R 1928 Cal 786=.56 C w" h 

relies^ upon defendant’s reilance ?pK 

SU%{1. 4U (1) 
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CALCUTTA HIGD COURTS (APPELLATE i 

SIDE) RULES (ConcU) 

journed to next day also a holiday with- 
out consent of parties, the pleader again 
absented himself. And the suit was dismi- 
ssed as the witnesses were not cross-examined 
Held the procedure was irregular. AIR. 

1921 Cal 184=25 C WN 330=61 I C 175 
— Gh, 1— It is illegal to remove pro- 
perty AIR 1928 Cal 815=48 C L J 288 
=33 C W N 174=56 C 460=30 Cr L J 199=12 
A I Cr R 58=U3 I C 572 
— Ch. I p 31 r 93— As amended has 
the force of law. AIR 1928 Gal 815=56 G 
460=30 CL J 199=12 A I Cr R 58=48 C 
L J 288=33 OWN 174=113 I C 572 
— Gh2 — It is not ultra vires to appoint 
a guardian under the Guardians & Wards 
Act on the affidavits of the parties in un- 
eoutested proceedings. AIR 1926 Cal. 

1193=44 CLJ 40=97 I C 692 
— Ch, 2 r 1 Sell cl 3— Execution proc- 
eedings clearly arise out of a suit. Original 
suit from which the application arises must 
not have been valued above Rs. 1000, A I 
R 1931 Cal 92=1 R (1931) Cal 320=34 C W 
N 876=129 ! C 880 


CULCUTTA Hiaf! COURT iCo7icl(l) 

an attorney’s application for payment order 
against the client out of money in his 
own hand is not time barred. 48 C 817= 
25 C W N 800=66 I C 209 
— Ch. 36, r. 93 — If the piff. grossly 
exaggerates his claim & only its i/5th is 
decreed, costs should be allowed as in an 
‘ordinary cause.’ 48 C 427=32 CLJ 168 
=25 C W K 297=60 I C 337 
— Ch. 38 r. 59 — Limitation in an attor- 
I ney’s suit for taxed costs does not run 
until at the earliest the allocatur is issued. 
A I E 1930 Cal 651=52 CLJ 197=1 R 
(1931) Cal 259 (F B)=f29 t C 787 
— Ch. 38 r. 59 — On an attorney’s appli* 
cation for costs a court should not enter- 
tain questions like set-offs & damages. A 
I R 1930 Cal 651 (F B)=52 CLJ 197=1 R 
(1931) Cal 259=129 I C 787 
— Ch, 38 r. 59 — The rule is inappli- 
cable to attorney’s application for costs 
entailing enquiry which application is not 
be summarily dealt with. AIR 1930 Cal 
651=52 CLJ 197=1 R ( 1931 ) Cal 259=129 

! C 787 

CALCUTTA ftlCIH COURT INSOLVENCY RULES. 


— Ch. 2 r 1 — A single Judge in revi- 
■sion cannot deal with orders made in suits 
above Rs. 1000 though the order itself con- 
cerns a sum below that sum. AIR 1930 
Cal 744=1 R (1931) Cal 175=129 I C 367 
— Ch. 11 r 45 (e)— An act by a pleader 
named in vakalatnamah, if allowed by 
court, would be valid even without endor- 
sement in writing, but acceptance of a Va- 
kalatnamah must be by endorsement in 
writing 20 C W N 287=23 CLJ 297=32 
I C 395=43 C 884 
— R 122 Notes 6 8 9— The District 

J'udge cannot set aside Sub- Judge’s orders 
for commissioner’s remuneration. His pow- 
ers are for maintaining effeciency among 
Pleader Commissioners. 34 I C 855 

— Ch 26, r 77— Shereff’s poundage is 
nut to be paid when attachment before 
judgment does not result in excution. 26 
C W N 673=70 I C 488 (2) 
— — Ch. 34 r 7 ch 36 r 57 (a) — Only 
one fee can be allowed in revision appli- 
cations, 25 C. W N 826=68 I C 451 (!) 

-Ch. 36 rr 6 9 32 & 72-A solicitor 
can retain as much of the client‘s money 
;as he can claim against him. he cannot 
retain the sums disallowed by the Taxing 
Master. AIR 1923 Cal 603=27 OWN 537 

77 I C 1022 

— Ch. 36 r 32— The priviso applies only 
to the Taxing Officer’s jurisdiction & dis- 
cretion & not of the Court. It applies only 
where the Court or judge has ordered or 
does not order otherwise. AIR 1922 Cal 
402=49 C 618=26 C W N 870=69 I C 823 
36 r 69— The rule is not ultra 
Tires. Even though the suit be time barred 


—There is no such thing as petition 
under the insolvency rules in connexion 
with a notice of motion. The person who 
wants to bring a proceeding must first 
make up his mind whether he should bring 
it by a writ or by a notice of motion or 
by summons or by a petition. He should 
produce an affidavit in support of his 
notice of motion and not something which 
he calls a petition under the insolvency 
jurisdictions. 36 C W N 337=138 I C 741 
=I R 1932 C 511=A I R 1932 C 621=A L R 

1932 C 396 

— rr. 17, 18, 19 and 30— An exparte 
order for examination of persons there- 
under can be made, AIR 1921 Cal 58=48 
C 1089=25 C W N 750=66 I C m 
r. 74— The adjudication order shall 
go as a matter of course if the court is 
vested with the jurisdiction & ail the pres- 
cribed conditions are fulfilled. AIR 1926 
Cal 640=30 OWN 173=94 ! C 79^ 

— r. 128— Debt must be proved though 
admitted in the composition deed, AIR 
1926 Cal 176=53 C 448=29 C W N 1019=9(^ 

— r. 178— Official Assignee jfias no 
right to any commission when he sells a - 
charged property. AIR 1927 Cal 529=54 
C 317=102 I C 53^'^ 

CALCUTTA HIGH COURT (ORIGINAL SIDE). 

—The question whether a certaiiit 
document should be admitted to probate^ 
cannot be decided upon an originating- 
summons. Only after the Probate Court 
has decided it finally, it is given to any 
one to know what is contained in the Will 
AIR 1931 Cal 138=52 CLJ 475=13^ 

I C 21? 
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CALCUTTA HlCfl COUET OEWINAL SIDE 

NOTIFICATION 

— ^Condition 12 Compeasatiou for 

deficiency may be recovered by the pur* 
chaser when there is an error as to area 
in the notification. It cannot be refused 
on the ground that he is benefited in spite 
of the mistake. A I E 1930 Cal 82l=:57 C 
783=1 E (1931) Cal 428=130 I C 908 

CALCUTTA HIIjH COURT (ORIGINAL SIDE) 

RULES. 

— It cannot be decided upon an origi- 
nating summons whether a certain docu- 
ment should be admitted to probate. No 
one can be allowed to know the testator’s 
dispositions till the Probate Court decides 
the matter finally. 62 C L J 475=130 ! C 217 
_ —If wrongly settled & entered by the 
Begistrar, the Court can correct its own 
order. A I E 1928 Cal 756=32 C W N 854 
—By analogy C P C 0 9 r. 13 applies 
but in cases of negligence the rule does 
not prevent the restoration of the suit on 
proper terms. A I E 1928 Cal 864=32 C 
W N 411=1 E (1929) Cal 489=116 I C 633 
— A suit not summons is the proper 
remedy as the matter is contentious when 
the estate is undtjr administration and 
there is a claim by its creditor. AIR 
1927 Cal 518=31 C W N 630=103 I C 120 
— 'Ch. 2, rr. 1 & 4 — Not the Cri. P. 
C. but the High Court Rules decide the 
question whether a Yakil can act in a 
Criminal appeal from Original Side. 
Unless a question of Hindu or Muhomedan 
Law is involved he cannot act A I E 
1928 Cal 675=55 C 858=32 C W N 319=29 
Cr L J 1022=112 I C 350 
— Ch. 4— In an offence under S. 195 
Companies Act, the investigating Police 
Officer may be allowed to inspect and 
take notes but not the copies of the 
offender’s depositions. A I R 1930 Cal 
521=57 C 424=1 R (1930) Cal 725=126 

! C 405 


— -Ch. 7— Service by registered post 
must be on a partner or person controll- 
ing the business. Application of the rule 
must comply with C P C 0 30 r. 3 4 1 

R 1922 Cai 390=49 C 394=69 I’c 236 
— Ch. 7 — The signatory must x>rove 
his authority by affidavit in a suit by a 
corporation. AIR 1927 Cal 780=31 C W 
N 1030=105 I C 568 


— Ch. 7 — When a person other thai 
the plff or hir agent verifies the plaint 
he must verify his authority by an affida 
vit. A I B 1927 Cal 773=31 C W N 1031. 


IDS I C 564 

— Ch. 10— Setting aside an exparate 
decree is justified by the absence of 
notice, AIR 1929 Cal 63=32 C W N 
684=;55, C 1292=1 E (1929) Cal S09=||S 


I C 85 


CUi€UTTA*lllGII COURT (flllilNAi) SIDE 

iULB 

— €h. 10— To a ihsmlml ordor 
default under r. 36 the, priiielpl# Ihiil 
where an order- ■■ has iiot 
the Judge can recormider the mtlter it 
applicable. . A I E 1925 Cal 83=28 C W M 

755=11 I c m 
— Ch. 10— The rule i« not ullrti 
vires; A I B 1924 Cal 1025*51 C 

0 W N 916=81 I € f#4i 
—Chap. X. r. 36— Applimblllty— Rut© 
36 ceases ' to ' apply as soon as a case 
reaches .the 'Prospective List. A I B 193! 
Cal 671=58 € 736=Ind Rul (1931) Cal 657= 

iJI I c im 

. — Ch. 13— As agreed in the lease, the 
lessee can assign his interest with the 
lessor’s consent which should not Iw re** 
fused.. unreasonably. On refusal of stich 
. consenl -the. lessee applied to the High 
Courtr fo-. 'determine whether he could 
assign in' absence of lessor’s consent. Held 
that the proper procedure was followed 
and the assignment can be exccuteel with* 
out consent ■ AIR 1921 Cal 99=48 € IT6 
=24 C W N 1007=60 I C 195 
■ — Ch. . 13— Leave to croBH-exaniiiic 
deponents was granted after ngreeineiif. 
A I E ..1928 Ca! 177=54 0 1075=109 

■ ■ I € -.38i 

— Gh* 13— Unconditional leave 

defend should be given when there h :i 
denial of the plff’s main claim. No sccu* 
'rity - should- be ordered only beciuisc 
. looking at- the statement of sides li*.- 

thinks the plff’s ease to bo a heller cun.' 
An ■ order 'for selling the security i*- 
%vhoIly without Jiirisdietion. A f 
Cal. 713=53 C 412=30 C 5Y N 228=9 J 

I C 60 

— Ch. 13 — Where defemlant’s attonu/y 
gave the plaintiff another oppoiiunity by 
again entering ax^pearaiice after defeiiikint 
had already appeared in person, tlie peiitMi 
of 10 days :runs from the date of the 
later appearance A I E 1926 Csil 608=311 
C W K 298=16 I C SP 
— Ch 13— merely saving that statemcfds in 
the plaint are true is not enough Init tlie 
affidavits must strictly corifiirin In tiu' 
form. A. I E 1926 Cal 842=53 C. V 

W N 7 mz% t c m 

^ — Ch 13 A — Security lanid giveri 

under see under Principal and Security- 
— Ch. 14 — The defendant in conkfm|it 
cannot ask for the benefit of CmirtS 
procedure except for defence puriweB. 
The extent of such right is diftcrc?€licinery. 
A jiarty has a right to resist 
againsthim* Al'E 1929 Cal 1I7»M C 
1110=1 E (1929) Cal Wsifl I C lit 
— Ch. 16— The principle #1 4f f. A. 
307 equally applies w the filluf of a re- 
qulsilrou for dmwfing up m» order or a 
Aeeroc AtmimQ$l ^=29 C W N 

163=12 I C Sli 



»i 


»ESA! S ALL INDIA CONSOLIDATED CIVIL DIGEST HII-l»J4. 


3J(K55) 

*3J 

CALCUTTA HIGH COURT (ORIGINAL) SIDE 

RULES (CcnUl) 
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CALCUTTA HIGH COURT (ORIGINAL) SIDE 

RULES (Co7iun 


-—Chap. 16 r. 26 -— Withdrawal— Costs 
—Where suit is withdrawn for want of 
jurisdiction High Court will not make 
paj^ment of costs a condition for filing 
"fresh suit except for special reasons. 
AIR 1931 Cal 791 (2)=35 C W N 414 
— Ch. 17— Rule 2— Transferee— De- j 
cree-holder— Application under O 21, r. 16 j 
of C P C by— May be^ construed with an i 
application for transmission of the decree 
for execution. 11 P 94 (96V13 P L T 402 
=137 I C 472=1 E 1932 P 151=A 1 E 1932 
P 1G8=A I R 1912 P 208 
—Oh, 26, r. 20— Under the rules of 
the High Court, Original Side, a person 
to whom costs of an interlocutory applica- 
tion or hearing have been awarded has a i 
choice between proceedifig with taxation 
and execution at once and leaving both 
taxation and execution until after the 

jfinai determination of the suit. But the 
•correct rule is that such costs are not 
to be taxed or executed before the i 

:final determination of the suit unless a 
.special direction is giveti to that eftect. 
59 C 1358=142 1 0 76=A I R 1911 C 19 
— Ch.' 27— When there are High 

'Coint Rules on its Original Civil duris- 
diction side. P G O 21 r. 86 is in- 
applicable. A I R 1930 Cal 324=57 G 106= 

1 K ({930) Cal 546=125 1 C 594 
— Ch. 27 — In a sale !)y the Registrar 
under ordinary contract, the decree — 
holder choositig to rescind the contract on 
the purchaser’s failure to pay the balance 
can forefelt the deposit. AIR 1930 Cal 
:324=57 C 106=1 R (1930) Cal 546=125 

{ C 594 


— Ch. 27 — Sale under attachment sub- 
sisted prior to a mortgage suit. But the 
;^furchaser at execution of mortgage decree 
can ha’ie the sale set aside ivhen he knew 
of it after purchase. A 1 E 1929 Cal 207= 
-33 C W X 177=1 E (1929) Cai 695=118 

I c mi 

-Ch. 27, r 37-Order XXI, r. 89. 
‘Civil Procedure Code, applies to applications 
to set aside mort^wge sales on the original 
‘Side and the applicant need not deposit 
anything more than the 5 per cent of the 
purchase money. Original Side Rules do 
not applv to such cases A I E 1931 ('al 
•688=58 C 5.10=Ind Hnl (19:U) Cal 715=131 

1C 587 


— Ch 28, r. 67— Attorney and client- 
Bill of y^osts— Applicathm by attorney for 
r'^alis-ition of co.sts— Summarv em'iiiirVt 
not proper -Lini. Act. Art, 84" applicable. 

46 Cal 249=23 C W N 473=5 J I C 941 
— Ch 28 r, 98— Th? rule is very strict 
tV prolubHS anv aH-iebrI elerk of attorney 
hold any otirir /engairemeat. ^ ' 


R. 370 It K not eerlain whether a 
single Judge can dispenw with CoirCi 
general order. If I C lit 

— Ch 28. r 370— Not ctmws'toiit with 
C. P. (’ode of 1882 C P C O 21 E 22 41 

Cal fiJ (F I) 

— ch. 28, r 426— The Eegistrar caomo, 
be ordered by the High Court report, 
under R 426 where the Vjmmimimmr »>f 
Partition can make a title to the property 
sold under coiirCn authority hut not by 
the Court. 40 Cal 140=11 I C fSi 

— ch, 34— Only one CoiinserH fee cmn 
be allowed as the roles under C F C B 115 
are dischargini A 1 E 1921 Cal 77=25 
OWN «26=IS I C 451 
ch. ,-l5— The matter dTOS not fall 
under r. 29 & the caveator Is liable f^ir 
costs when besides asking the executor to 
prove the %viil undue liilluenee & forgery 
are alleged. A I E 1929 Cal 2911=56 if 55 
■ zl R (1930) Cal 154=121 I C S70 
— ch. 36— Taxation— Detail relating 
to matter of— !^luHt left to Tmtm 
officer. 58 C 1439 (144r))=35 C W N 
136 1 C 539=1 R 1932 C 219=A I R 1932 
C 233= A I R jfJI C 2IS 
ch. r»6— No refresher but only o?.,* 
Couiisers fee should be aih,nve<l when a-; 
appeal from dismissal of revision im 
missed. A ■ I , R 1921 Cal 77=25# € W , N 

826=68 I € 451 
— ch. 36 — As the sheriffs right in 
, poundage is not a common law right, fie 
! cannot claim it when in aii uttaclimcifit bo 
1 fore judgment the claim* is settled beforw 
decree. A I ll 1921 Cab 763=26 C; W N 
I j;7:i=70 I C 48* 

j — ch. 36 r. 32— Neither^this rule nor 

r. 6 controls the discretion juris diction 
of the judge. AIR 1922 c:al 4» 12=49 C 
618=26 C W X 876=|f | C SJI 
— ch. 34, [r. 32 — Tlie officer 

himself has jurisdiction to allow fees lo 
any extent in excess of the muximuiu of 
productxmgof a written^ coiisent of the 
client or his representative or recoguwed 
agent. The__Court has also jurisdiminii lo 
allow fees in excess where consent is 
proved, although it is not proved in every 
instance by a consent in writing. 58 c* 
1439 C1443)=35 V W X 993=136 i ^539=1 E 
1932 C 219=A I R I9:i2 C 233rA f. I im 

c im 

— cdi, :Ri— Rule titl is iiiapplicaldu 
when there is no dispute ationt tin* Inifgairi 
& the attorney promises to yive time i»v 
the dfent A I R 192! Cal toc4H C W|7- 
25 V \X X mizU I C 209 
— eh. 36— Courts have discretion sh 
regards limitation A" neither art HI nor !H| 
fiimitafcion Act applies to an atiprniiiion 
under r. 69 A I R 1921 Cal 67=48 C H 17=2,5 
C W X 8^Ht=|4 I lit 
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CALCUTTA HlCi COUKT (OIlCilNAl) SIDE ’ 

RULES (ComM) 

— ck 36 IX 71 to 73— Taxing «)l!ieer- 
Matter not in diseretioii of— Application 
to Court in respect of— May be made 
before taxation is finally concluded. I>8 C 
1130 (1444)s:35 0 W N 993^136 I C 539=1 
B 1932 C 219=A I H 1932 C 233=A L 

R W2 C 215 

~^cli 36. r. 178— Tiie Official A.sBig!iee 
cannot claim commissioii on a sale to 
^vliich Sell. II is not applied. A I R 1926 
Cal 1033=43 C L J 580=97 I C 294 
— ch 38, r. 67— Buies ami orders 
Attorney’s application f^r recovery of 
costs against client— Limitation. Practice 
23 C W N 473=46 Cal 249=51 I C 941 
^ CALCUTTA IMPROVEMENT .;ACT (BENG ACT 5 

OF 1911) 

— See also Land Acquisition Act 
— If an acquisition of certain premises 
is not, justified by the provisions of the 
Act, the Trustees, a statutory l>ody cannot 
notify iheir intention to make the acquisi- 
tion and under colour of proceedirgs taken 
under the Act enter into transactions 
either for their l ienefit or to their prejudice ; 

. r>9 C 240 (244-5)=35 C W N !:889=137 I C 
628=1 R 1932 C 357= A 1 R 1912 C 178 ; 
— Introduction into, of S. 26 (2) of 
Land Acqui.sition Act of 1894 as amended ■ 

' by Act XIX of 1921-Xot permissible. 58 'I : 
A 259=59 C 55 (63, 66-7)=6! M L J 684= 
1931 A L J 475=33 B L B 1006=35 € W N 
' 794=54 C L J 14=132 I C 748= A I R 1 91! . 

PC !49 (P C) 
—Introduction into, of S. 54 of Land 
Acquisition Act of 1894 as amended by 
Act, XIX of 1921— Permissibility of-Quaere 
58 I A 259=59 C 55 (62) (P C) ; 

— In dealing with the |>roperty the 
Improvement Trust Tribunal acts as a 
Court under the Land Acquisitioii Act and 
under S. 115. ,C P C., as well as under S 
107 of the Government of India Act. 3i» 

C W N 370 (373)=I R 1932 C 610=139 T C 
180= A I R 1932 C 660 

—The Tribuna]^ nnler the Lalcutta 
Improvement Act (¥ of 1911) is not a 
I a Court subject to the superintendence of 
“the High Court within, the purview of els. 

n/*. ..^..-11 'on J.X. .. T , 1 ' 



C 149 

(P C) 

— It wc.s never i mended Mhai the 
^afeeuards should be abroj^.itrd by tlic* 
mist acquire land ihroueh anorher body 
Ifidirectly. _ 48 1^1 9lik66 I C 690 

-“»Ss. 24. 78 am! K| of ilm Act are fan, 
the only provisions under which ihe Board 
may act 8 24 of the Act confers verv 
wine powers; and iipf>!i the bask there »f 


jmrn"}' 

"'lif 

^ CALCUTTA IMPRDVEMENf ACT (Mnik 
I ACT 5 m ffif) (CmU!) 

^ the Board must be held to Im fiillj 
. competent to enter into an arrtngeaioiii 
j the effect of which may be gummarisetl 
; thus the owner by a redeemable rent diiirm 
! m able to add to her existing Irregularly 
i shaped land a block on the new street so 
i.as to give her a compact and got>d-looking 
, plot of proper depth and frontage and the 
■ TruBt gets Tmck what is apparently a fair 
price for that block ami a sum,, which 
: apparently repreBents the fair value of 
■the advantage which the owimr obtains by 
having her land brought up tf> the edge 
■of the fiew road and with a frontage 
running along its entire length. Such an 
arrangement is a fair one ami tluire is 
' nothing in the Act itself or anywhere else 
prohibiting the trust from entering _ bdo 
; such. an- arrangement. 59 C 240 (248-50)= 

; 35 C W X 889= A I B 1932 C 178=137 1 V 
628=1 R 1912 C^357 

— S.. 39 — The truBteea cajinot Initiate 
a street Scheme under B. 39 The area 
be benefited must be first determined and 
then the scheme should be drawn up undvr 
8,40 The words ‘proving building sites ^ 
in S. 39 mean making huid fit for Imilding 
site, which is not so m>w. Tlie Hoard i?aii 
compulsorily acquire land mdy for the 
t ^ ..... .1.-.. --jambie 

219=21 
^ 'V^erscil 

.. ■ 47 Cal 500 (P C). 

—a 39, 41, 78 (1) (2)— The Hoard 

may not delineate before the scheme is 
submitted for sanction. Board hiqulrifig 
under 8. 78 (2) is not disentithid to . 

the auplicatkm as not i*eing within I be 
section. 31 Cal Ij 3 334=47 C(il,bti4=5l I C 

. IL 

— B. 40— Bdieme to he drawn up under- 
B 40 Bee Supra, 21 C W X 8=3t» I C 74b'; 

44 Cal 219. 

— Ss. 41 v'c 42— The werds duyint^ on! .. 
or relavinti' out’ Ui B. 41 (b) do not relrr 
to eniire ' land to be benedited by the. 
schemta The word •Btrccd’ doiis not Inelmltf 
the abutting lands hotises there on but, 
mean the same thitig as B 3 (37) Cahnitti 
Munieipal Act. 21 C W X 8=24 i h »l 2tor 
* 36 1 C 749=44 Cal lif- 

— Ss. 41 fn). 42 i!U. 78, |H»»-The li.HS'd 

can eompulsorily acquire laud for reiMup. 

mem. Aleanbig of fhu words 
‘•beiteriTiefti’*’ ami ‘’a,flecteii bl ull jk‘tu,,'b,,,X 
R Ch-aier.iid dls^eufhigl 22 I X |;:2? 

' r; L 4 i: || ft t 31 J 

4*i I'ah- '‘Adecictl*-Slrwr srheitio 
Pmaion of k-uiw plot aniUired atlmillinily 
required for simel to be driven ihiou.pi 
it--<Reinatiider in obviously ** att«lca! by 
the of ibc acliwe .i*' 

within mtaiitfig of the word 
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CALCUTTA IMPROVEMENT ACT (BENG 

ACT 5 OF l9lf (€oM) 

— S. 42 (a)— The trustees, under S. 42 
(a) can acquire land compulsorily for re- 
coupment, which land may not be necessary 
for the scheme & if they opine that thereby 
its value may increase. 58 M L J 511=: 
li L W 566=18 A L J 521=22 Bom L E 
686=47 I A 45 (P C)=47 Cal 500=32 C L J 
65=24 OWN 881=2 U P L E 98=56 I C 42. 

— S, 49 (2)— Civil Court’s jurisdiction 
to question trustees authority is not barred 
by S. 49 (2) but it shows that when the 
sanction is published, the presumption is 
that it is duly framed & sanctioned. 21 C 
W N 8=24 C L J 246=36 I C 749=44 Cal 2If 

— S. 54'~The Section is inapplicable 
to land affected by the scheme but included 
for recoupment only. AIR 1924 Cal 85= 
50 C 531=75 I C 146. 

— Ss. 68 & 69-— The trustees are not 
empowerd to compulsorily acquire land for 
recoupment but S. 69 only empowers to 
compulsorily acquire it only for purposes 
of the act Ss. 68 k 69 distinguish between 
acquisition by agreement and compulsory 
acquisition. 21 C W N 8=44 Cal 219=24 

L J 246=16 I C 74f. 

— S. 71— No appeal lies to the Privy 
Council from a decision of the High Court 
of Bengal arising out of land acquistion 
proceedings taken for the purposes of the 
Calcutta Improvement Act ( V of 1911). 
The joint effect of the Calcutta Improve- 
ment Act of 1911 and of Act XYIII of 
1911 is to give a special and strictly limited 
right of appeal to the High Court from an 
award of the Tribunal, and to provide that 
subject to this right only, the award should 
be final. 58 I A 259=59 0 55=61 M L J 684= 
1931 A L J 475=33 B L E 1006=35 C W N 
794=54 C L J 14=132 1 C 748=A 1 R 1931 

P C 149 (P C). 

— S, 71— The special Court to hear 
references is a Court under the Land 
Acqn. Act, governed by C. P. Code with 
the powers of a Judge, & thus it has an 
inherent power to call for records of other 
Courts. 43 Cal 239=20 C W N 360=34 ! C 

263. 

— S. 78— A clause in the resolution of 
the Calcutta Improvement Trust ran as 
follows — “Where as a portion of the said 
premises No. 12-1, Durga Eoad, not being 
required for the execution of the road- 
works in the said scheme, and the purchaser 
ns owner applied under the provisions of 
S, 78 (1) of the said Act to the Board that 
the acquisition of the said premises shall 
be abandoned.” Held, that the clause only 
meant that the portion in question was 
not I’eqinred for the road that were to be 
cpei^ed up, but it did not necessaii-y mean 
required for the purpose 
of the street scheme under S. 39, which 
may have other purposes than that of 


3J6(i6)‘- 
III „ 


CALCUTTA IMPROVEMENT ACT (BENG 

ACT 5 m Iflf) (Vomld) 

■•merely laying out roads. 59 C 240 (247)=35 
•C'W N 889=A £ R 1932 C 178=137 I 0 
628=1 1 If J2 C 357. 
■Ss. 78 & HUB, 78 refers to abandon- 
ment of acquisition of unnecessary land 
while S. 81 refers to disposal of super-- 
fluous land thus neither sec. creates a right 
to acquire land compulsorily. 21 € W N 8= 
24 C L J 246=36 I C 749=44 Cal 2 If. 
— S. 78 (4)— Where a deed of rent- 
charge is not a document of the character 
contemplated by s. 78 (4) and the proce- 
dure provided for l>y s. 79 is not the pro- 
cedure for its enforcement. 59 0 240 (243- 
4, 24f>-7)=3S C 'W N 8S9. 
B. 81 -Whether refers to compulsory 
acquisition See. 21 C W N 8=24 C L J 246= 
361 C 749=44 Cal 219. • 

Ss. 122 & 123— These secs refer to 
method of account not to the question 
of compulsory acquisition of land for re- 
coupment. 21 C W N 8=24 C L J 246=36 1 

C 749=44 C 211 
Ss. 155 and 160— Scope of 21 0 
W, N 8=24 C L J 246=36 I G 749=44 C 219. 

■CALCUTTA IMPROVEMENT ( APPEALS ) ACT ' 
( IMPERIAL XVIil OF 19H ) 
— S. 3 — A decision deteiinining a prin- 
ciple of compensation can be appealed 
against. A I ''E' 1924 Cal 574=28 C ■■ W N 

461=83 I C 441. 

— Ss — It does not limit peciiinary 
jurisdiction of Small Cause Court Chii7f 
Judge. A I E 1926 Gal 853=31 CIV N 142= 

94 I C 170. 

CALCUTTA IMPROVEMENT TRIBUNAL. 

—President can make an order as to 
costs and to execute the same as Civil Court 
A I E 1921 Cal 413=26 C W N 30=65 ! C 

177. 

CALCUTTA MUNICIPAL ACT. (Ill of 1,899); 

—Powers of compulsory land acquisi- 
tion should not indirectly enable another 
body acquire land through the corporation 
ho^vever good the purposes may be. A I R 
1921 Gal 159=48 C 910=66 I C 6U0 
. , lessee is an ‘occii 

pier within S 3 Sub. s (30) and when the 
owner is given notice under s. 408 to carry- 
out certain improvements & is obstructed! 
by the lessee, he may refuse to give lunr' 
facilities for making them. If the tenants 
prove refractory the lessee can proceed 
under S. 622 it being not necessary for 
the owener to find a cause under it. Tim 
lessee can be preceded against under B s" 
574 & 575 if he fails to do his nart 41 
Cal 164=14 Or. L J 490=2 Cr LE 279 

. 6^130) 37 47_.Meaning of occJ 

pier in ir* oi 2)*-^Occupi6r when entitled 


to vote 


45 Cal 950 =49 I C 454 


m' 
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CALCUTTA MUNICIPAL ACT i 

* .(III0F*I8W)-{6W.)) f 

— Ss. S &2l 408 Sc 765-T}i 6 Hhebaifc : 
is only a manager of the deity & not 
an owner, The petitioner ehebait was given ; 
!iotioe tinder 8, 408 to improve dabixtter ; 
hustee land, which at the time was not in | 
•j«his possession & which was lieiiig managed 
by shebaits in turns. It was held that he 
was not liable for making improvements 
as he was not the owner within 8, 8 (32). 
41 Cal 104cl4 Or L J 569=17 C W N 1084 

=21 I C 169 

• — S 3 (46), 361, 416, 419 & Sub. B. 
574— The word ‘Street’ in S. 3 (4G) in- 
cludes a passage less than 20 ft. wide. To 
create a public right of way there must 
be owner’s dedication with the consent * 
of the general committee under S. 416 (1), 
Bo a roadway made as part of a buster 
and according to approved plan, remains 
a private street until the owner proceeds 
under B. 419 or he otherwise agrees with 
the general committee. 17 C W N 1250= 
14 Cr L J 511=20 I C 991 

— Bs. 36, 37 (2) (e), 47, 54 Sch. lY & 
Y— Objectors to the final publication of 
election roll must move before they are 
finally published. When an application, to 
reject the nomination papars and to de- 
clare them inoperative because some of 
the approvers were not entitled to vote, 
was made it was held that at that stage 
no alterations can be made in the election 
roll 46 Cal 132=50 I C 307 

— S, 53 — One of the shebaits working 
in turns, who was not in possession of 
property and whose period was over long 
ago is not an ‘owner’ under S. 3. 41 Cal 
104=17 C W N 1084=21 I C 169=2 Cr L E 
173=14 Cr. L J 569 

— S. 56— Corrupt practices lin elec- 
tions are not dealt with in the Act. The 
effect of such practicCsS must be provided 
for: 22 C W X 678=46 I C 729 

— ^ 2 — Nomination 

paper— Description of candidate— Eai 
Bahadur So and So if sufficient descrip- 
tion— Delay in presenting the petitioii— 
Effect. 22 C W N 951=48 I C 736 

— S, 127— Executive officer’s duties 
are administrative. A I E 1927 Cal 80*>- 
46 C L J 260=31 C W N 1040=55 C 228= 

mi C 533 

— S. 141— In a!i appeal to the Small 

Causes Court the assesaee must show 
timt the valuation of the executive 

officer IS either wroiii; or exoe.ssivt. \ T ■ 

K 1927 Cal 802=55 C 228=4(5 C L J 4ft- 

31 C W xN 1340=193 | £531 

— S. appeal under the 

section to the High Court is not a second 
appeal and not under C. R C A I R j 


CALCUTTA MUNICIPAL ACT 

(III m lift) (Vontfi) 

1927 Cal 802=55 C 228=46 C L J 260=31 
C W K 1040=9 A I Cr E 25=28 Cr L J 

a7i»ifi I c m 

— Bs. 152, 158 Sc 160— Notice for re- 
valuation only m provided for in B. 158 A 
no fresh notice is necesmry when ilia 

Chairman alters his valuation- basis after 
hearing objections under S. 160. 37 I C 932 

— *S. 162— In appeals under S. 162 the 
Small Cause Court diidiie has to deeicio 
the question of valuation only, and ho 
has no Jurisdiction to see the manner in 
which the land m asHessed after the 

valuation is settled once. 15 C L.tl 500= 

15 I C 452 

— Bs. 223 & 228— B, 228 making the 
consolidated rate a first charge on the 

property subject to revenue arrears is not 
coiitrolle'^ by S. 223 which makes the pur- 
chaser liable for the arrears for the year 
immediately prior to the purchase. The 
charge under S, 228 is not enforcablo 

against the purchaser who pleads ami 
proves that ho is a l)ona fide purchaser for 
value without ^ notice. A mortgagee of 
property within the Calcutta Miuiieipul 
limits foreclosing the mortgage gets 
title by involuntary alienation yet he is to lit.* 
taken as a purchaser with notice of arrears 
for he can make enquiries i!i the matter. 
42 Cal 625=19 0 WN 37=21 0 L J 177=27 

I C 211 

■ — B. 228— The section^ applies , to 

assessment on land and huildine: 87 I. O 
229= A I E 1925 C 1067 

— S. 286— A house drain rrunle by iho 
adjoining owner comes within B. 286)^ and 
vesting of a road or drain in a Mnnldpa- 
lity does not confer full proprietory right, 
in the soil itself under it The property 
of such authority is only so much as is 
necessary for the maiiitaincer and iisorof 
highways and if the high way ceases 
be” such ‘the full and undhided rights of 
the full owmer come In existtniee 44 Cal, 
689=24 C L J 358=21 € W N 234=37 

I C 94 

— S. 298, 299, 574;— It cannot I hi 
presumed that a private drain n 

lanMord is a place declared for puhlii:. 
use by the Corporation. When it in 
not shown that the Coriwiraiion had 
no power to make use of it m a tiraiaago, 
it must be the landlord's private |>rf*pin'iy 
ami so the ; tenant cannot be 
change his connecting drain ftir Almiielp:il 
convenieneo and also he cannot Iw liiictl 
for neglecting to do so. 38 Cal 2li8al3 1) 
L J 327=15 C W N 111=8 £ C 7ll§s|i Cr. 

ii 7il 

— Ss. 299 Sk 59S— Hoilc# under B. 
When served on mm co*own«f accordiiig: 
to B. 5t3 i» Mudinf « c'^-owners. 

' . , ■ 44 I C 411* 


iESAfS' All l?f0IA -CdNSOllOAT£P iiiBI 


414- 

'^CAlCyTIA'. MUNICIPAl^ ACT ; ■ . " | 

(ill OF 1890) iContd) 

■— Ss. 320, 574— Beceivtsr appointed by 
Court whether owner of premises be is 
holding. 7 CWN 706=30 C 721 

—S ' '336— Vesting , ■ of High ■ -way ^ in 
public authority— Eight of private iudivb 
duals to sue with leave in respect of nui- 
sauce. C P Code, S 91. 21 C W N 595=40 

I C 74. 

— S. B41 — A projecting verandah sup- 
ported by the beams of the adjoiniim room 
is not a fixture under s. 341. 15 C W N 
730=13 C L J 611=10 ! C 310 
— S, 341— Sheets of tin, attached to 
shop by hinges and supported by props, 
forming verandah are not fixtures. AIR 
1921 Cal 385=48 C 602=33 C L J 377=22 Cr 
L J 619=63 I C 155 
-S, 341 “A platform on its own found- 
ation forms part of the building & also 
projects on a public street. It is not fixture 
within the meaning of S. 341. 28 C L J 

494=49 I C 93. 

— S. 341 — There w^as no evidence as 
to when the platform which was ordered 
to remove was constructed. It was iufront 
of pM’s building & over a drain in public 
street. The fixture should be after the 
building was erected under s. 341 & as > 
there was no evidence as to time when, the 
fixture w’as attached, the Magistrate’s order 
v;as not proper. 23 C W N 752=21 Or L J i 
768=29 C L J 605=58 I C 352. 
— S. 341 — It is no fixture within S. 
341, when a projection forms an integral 
jiart of a house and a suit is maintainable 
to restrain the Municipality from acting 
on S. 241. 13 C L J 611=10 I C 310=15 C 

■:■■■■■ ,',W''N730. 

— Ss. 341, 618, 619— Payment of Com- 
pensation is not a Condition precedent to 
the demolition of structures. Assessment 
compensation amount can only be fixed 
by Court of Small Causes. Declaratory 
:4suit Tinder Sp. Rel Act s, 42 lies before 
xemoval. 32 M L J 631=21 C IT N 194=24 
■€ L J 498=43 I A 243=36 I C 912=44 C 87 

P C. 

— S. 342— Extension of’ to a Munici- 
palityr^Ko repeal of S. 202 of Bengal 
Municipal Act of 1884 in that Municipahty 
by reason of. 59 C 811. 

— S. 342— Corresponding section in 
JBengal Municipal Act within meaning of- 
8. 342 of Calcutta Municipal Act of 1899 
<]oes not correspond to S. 202 of Bengal 
I^lunicipal. Act 59 C 811 (816)=1932 Cr C 
7i=3t; C W o 1=33 Cr L j 371=136 I G 
l.MJ3=A I E 1P32 C G5=I R 1932 C 255=A I 

R 1932 C 221 
442-S 442 does not control 
owner of land under s. 
-> (<■>-; ri.eans noth the landlord & the tenant 
SI r.otice under s. 343 to remove the tenant’s 
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CALCUTTA MUNICIPAL ACT 

(III 0F 1899} 

nut served upon the landlord Jimsfc be com- 
plied with by him. 19 C W N 391=28 I C 
65341 C L J 491. 

— Ss. 370 to .‘175 -1'he chitiniian iK: the 
general Committee i>otli disapproved of 
some btdkling plans. No cauK; of action 
arises to sue for the plan l>eing Hancticmed 
Their decision cannot be reviewed by a 
Court as long as they act within their righta 
bonafide. But if their action is mala fide, 
the only mneily is to apply under S. 45 of 
the Spe. Re! Act. 17 C W N 929=49 V 836= 

22 I C S$L 

• -Ss, 374, 376, 631, 589-B, 376 governs 
374 & When the cliairmau does not refuse 
or grant permission to perform some work 
the only remedy is to apply to the general 
committee with a written request. No 
appeal to the committee lies unless there h 
chairman’s refusal No imprisonment in 
default of fine can be imposed under the 
act. at anv rate when there is a daily 
penaltv. iS C W N 906=12 Cr L J 375=1 1 
: ' ^ 1C 143. 

= — Ss. 375 and 377— Cbairmafj {ini! 

i General Committe constituted trilmojjlN in 
^ decide on plans for buildings— (’ivi I (kuirts 
. no power to interfere. 22 I C 388. 

— S. 408— A owmer whose lunist' was 
vested in the Receiver w^as given imtice 
under S. 408 Rcooivei* should lo requested 
to comply with it & if. lie refuses High 
Court shoTiId be approached. I.f it refuses the 
owner should satisfy the Magistrate in regard 
to ills deligeuce & tiie general 
might proceed against (tccupiers. 38 C TM = 
15 ‘"C \V K 1002=12 Cr. L J 361=11 I C 09. 

— Ss. 408, 419, 574 & 598-Tli- pvtiti* 
oner was served with a imtirr tas .3-1-1916 
for constructing some wu>rks under S 4th‘ 
within 3 months. After 3 montfis petitioner 
gave notice Tinder S. 419 & raised home 
objections, xlt the hearing the time was 
changed to 6 months Magistrate refused 
to take any step.s on the application by fir 
Municipal when the petitioner remaine I 
unmoved. Then there was a second appli- 
cation, prosecution & conviction. Mugh 
strate’s dealing with the application was 
no bar to the prosecution & period of 6 
raonihs began from 3-1-1910. 18 Cr L J 

400=38 I C 946. 

— Ss. 408, 575 & 622— The lessor bust.ee • 
owner was given notice under S. 408 Cal 
Mun. Act. But he is sjived from the ol .di- 
lation when he oljtains an order under 8. 
622 against his lessee only & is obstructed l^y 
the sub-tenants from making the improviS- 
mentfe. Semble If the subtenants are refra- 
ctory the lessee under S. 622 can take 
action against them. 41 Gai 164=26 | C 746= 

, , l4CrlJ49§. 

I Ss. 408, .409. & ...622-r-Tlie.... owner -:did 
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not ccTOply with Mwnlcipai re<pi«itioii hh 
is wm iffltpossible due to an ocetipier of a 
part of the property. Owner’s Iia!>iUty U 
discharged only to the extent of the ini-' 
poi^sibUitv by the occopier’8 conduct. A f 
B 1^24 Cal aS4=27 0 W N 787^50 C 8IHc 


m G h J mb77 I C 529 
— Bs. 408 & 409 — By proceeding under 
S. 409 there is no waiver of notice under 
S. 408. AIR 1924 Cal 884=50 C 818=27 
OWN 787=38 C L J 300=77 1 C 529 
— S. 449~01d S. 449 cannot be carried 
out by the procedure of the new 8. 383 
A I R 1920 Cal 1138=53 C 974=44 C L J 
37=27 Cr. h J 1140=97 1 C 665 
— S. 400 (c) — A tx’ade licensed carrier, 
over & above the license for animals kept 
by him, must also take out a license for 
tfie premises where thev are kept under 
B. 400 (1) 24 C fr X 744=58 I C 924 

— S. 478 (29-5)— Landlord cannot be 
liable if the tenant allows accumulation of 
offensive matter on the land. AIR 1031 
Cal 337 (1)=34 C W X • 031=(1931 Cr. Cas 
401 (1)=I R (1031) Cal 448=131 I C 272 
— S. 405 — Tea dust is an ‘article of 
human food’ within S. 405. 23 C W N 911= 
30 C L J 130=52 J C 223=2u Cr. L .J 007 

=47 Cai 53 

— S. 495 —Like the corresponding sec. 
of the Eiig. law S. 495 is positive Sz when 
a servant sells adultered articles it is the 
beneficial owner who must be jmuished 
Jilso when he is unaware of the servant’s 
conduct when the seller is a partner other 
partners also will be liable, 10 C WN 455 
=14 I C 205=13 Cr, L el 205=39 Cal 682. 
— S, 495 (a) Sob cL 1 — Every case 
depends on its own evidence as there exis- 
ts no statutory presumption of purity, 
Corpoi'ation’s standard is to be relied on 
<»r not is for the Court but it should not 
fix its own standard. The accused was 
convicted on the ghee l>eing adulterated 
when the following were the results of 
tw'o samples R W 24. tj; 25. 9 B R 44; 45 
SaiKmification 222; 22n under welbman’s 
test the colour was shewed. 47 Cal 033=24 
C W X 388=56 I C 586=21 Cr. I J 490 
— B. 507- 


-Seller. meaning of ,39 C 682' 
■ =16 C^V K 455=14 I .C 205 
— S. 556— Land for iDharmashala can 
«>e acquired by the Municipality. A I R 
1922 P C 333=16 L W 673=31 M L T 155 
=49 1 A 255=43 M Ij J 634=49 C 838=27 C 
W X 125=21 A L J 27=37 C L J 67 (F C) 

=69 I C 114 

— B. 557— Yaliiatiu!. of land. H C W 

N875 

. — B. 557 (c)— Market value, how de- 
termined, Land acquisition Act, S. 23 41 

Cal 967:^18 G W K 884=21 1 C III 

^'^41 ^i. iu (%) n/R<: (=?i) 


CALCUTTA MUNICIPAL ACT 
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I —8. 557 {i>)— One holding with one 
^ aBsessmeut was partitioned Into two plot.B. 
i one of the owners applied fm* iitft- 
: separate assessment, wliicsh was mfumd. 

^ Afterwards the Corporation tiaiiiired In 
! samrate'ftoceeding both the plots, it wm de- 
; eided that there was nci CHtoppal for dmz 
j corporation although tlie cvwtier was deprivL^il 
' of the benefit of presuinrdioit under 8, 557 
; (I>), 2H C L J 144=22 V W X 538=41 I C l|H 
i ■ — B. 557— Presumption under this 

section is applicable to acquisition of tin; 

* whole hfdding. AIR 1925 ('!al 65=28 V ' 

’ WX 779=81 1 C I# *4 

, — Bb, 559, Bub B, 52 & 561— A the- 

atrical performance continued 1^‘yond I A 
: M & the three co*slmrer owuiers managers 
were convicted for breaking bye-law HH 
; made under B, 559 Bub. S*52 & sentenced 
on to pay Rs. 20 fine & the others B». 10 
each, it was held by chitty J, that thers.- 
was only one offence S: the line should imt 
exceed Bs. 2« in all '21 C W N 1009=2f! C 
L J 2a=40 I C 322=18 Cr. L 3 *>74 
[Overruled by 44 Cal 1025 Ed=21 C W 
N 1016=42 1 C 305=26 C L J 215 
— B, 559— Bye Laws. 83 & 85— Eaeir 
perso!i is liable to be punisliefl with 
maximum fine •when several person.'^ 
jointly convicted for breaking bye-law h:\ 
made under S. 559 (52) wddch forbid- 
. performances beyond 1 A. M, Per 
jec J. Prima facie there is 210 division r f: 
responsibility between participants in *>/ 
crime & hence each is liable. The iidentioT 
of the legislature fr>r departure from tl;:- 
fnndameiital principle must be dear!' 
expressed. 44 Cal 1025=21 G W X 1016=26 
G L J 215=42 I G 305=10 Cr. L R 

Cf, I J 94S (F B| 
— Ss, 559 (52) & 591 -The General 
Committee is fully eoipcm-ered to fratnw 
bye-laws Sc to make its hrearlicB puiiishabie 
^ so Bye-law 45, regulating the hours of 
theatrical performance is legal; 
abutment sec-s. of the Pima! code apply fr- 
offences under such bj^e-Law’s. 24 1! iX N“ 
196=54 I C 781=21 Cr, I J ITJ 
— B. 509— R, ■ 24 framed l#v 
Government under B, 11 (2) (f) iS iii 
. Motor Tehicies Act 1914 does not sii|«rsr<ii- 
Byela'iv 10 framed under tl 18 A I li 192! 
Cal 107=33 C L J 19=25 0 W X 21=22 Ct* 
.L J 401 =Sl I C III 
— S, 559— A motor «ir u included 
‘‘carriage.” A I 11 1921 Cal 107=33 C 
J 19=25 C W N 21=22 Cr, L J 401=11 I € 14! 

I — 574 and 598— Hoto 
401— Extension of lime on objsisiiofi— 

, Hagotiation pending noiw, dcwis not make 
' reiiuirements noliee itnetoformble^Cojai 
I plaint pTrliig weteg parliettlaiii 'thrown out 
I -***^0' liw'ko ’l^li iwowculioB, || I C 940 
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— Ss 578 & 631 — Au unlicensed pleader 
-practised ‘iu the year 1917-1918. He ^^yas 
4 in offender under S. 578 & a 
within 3 years from 3lst Mar^h lyi» wais 
within time. Per Richardson J. if 
Tunlieensed person earned on protession 
after IsfcJuiy each year offence under 
S 578 is committed, it is doubtful whet- 
her continuance of it is a continuuig the 
•offence or separate offences on each day- 
If it is for one day only the prosecution 
must be within three months. Per bhamsul 
J For the pleader’s professioti, it is not 
necessary that he should attend or address 
•the court daily. Per curiam. It is only when 
there is no criminal case a public body 
is interested that the High Court inter- 
feres with au acquittal order, 24 C vv ^ 
415=31 C L J 127=55 I C 731=21 Cf. L 0 m 
-Ss. 589 Sub S. (18)-Bye-Law 
framed under, breach of-Offence under S. ^ 
95 (4) (a) of the Police Act or the | 
Municipal. 41 I C 129 j 

Bs. 589, 341, 102 & 03 (3)-S. 580 does j 
not bar the corporation who is^ also the 
■Committee’s secretary from signing notices 
when no contrary provisions^ are founds S 
,f^89 only applies when it is signed by the 
chairuiain. Printed proceedings are not su- 
'fficient legal proof by themselves „nnless 
they are in accordance with B. 78-1. Lvi | 
lid A notice under s. 589 * signed by the j 
-seeretarv instead of by the Chairman is an | 

irregularity puclorB. Itl i 

— Bs. 617, 618 and 519— Fixing of com- 
iFeusatiou amount— Only small Cause Court 
has iiirisdiction, 20 M L T 383 (P^C)=44 
Cal 87=18 Bom L R 878=24 0 L J 498= 

hS l C 912 

— S G22— Occupier, meaning of. 41 
Cal 104=17 0 W N 1084=21 I C 169 
022 — Owing to some tenant’s obs- 
t faction requisition’ for improvements was 
not complied with, The liability of the 
owner is discharged only so far as 
compliance is made impossible AIR 1924 
^i&l 334=50 C 813=38 C L J 360=27 C W 
N 787=77 I C 529 
— S. 631 The complaint is time barred 
•when it is made on 11-5-1920 for the offe- 
nce alleged to l>e committed on 5-9-1919 
22 Cr L J 559=62 I C 575 (C) 
— S. 631 — Limitation begins from first 
ohstructiou AIR 1921 Ciil 385=48 C. 602 
=22 Cr. L J 619=33 C L J 377=6J I C 155 
— S 637-The Section by it self does not 
include any- area in Calcutta, towm, AIR 
1927 Cal 748=31 OWN 1007= 

103 I C 674 

— Sell* IT Rr. 9-10 — The expression 
Onedudividual person in Rr. 9, 10. sch 4 is 
jan iiidividiud tvho himself is a member of the 


m 

C.4lCljTTA MUNICIPAL ACT 
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ioiiit family or association of iiidividuais 
Only such ind ividuals can be on rhe voters 
\h\ & they can represent them properly. 
15 if L J 488=39 C 754=15 I C 441 
—A municipal camlidato sent) in his 
nomination papers consisting of a letter and 
three forms of nomination pa]>cr ail stitch- 
ed together. The from contained the cam 
didate’s name, signature and description as 
voter, and also the names and signatures 
of the proposer, seconder and 18 approvers. 
Held the nomination paper was not valid 
as it did not contain candidate s discriptmn 
as voter, the description in a lettei being 
insufficient. Held also that nominatio!- pa- 
per was bad bccausti the seCTmder was one 
of tho 18 approvers “"‘I approve ilo. L> 
was a Finn, 'ih t L J ^ ?• 

48 I C 314=46 (■ 119. hoe also 22 C 

CALCUTTA MUNICIPAL ACT 3 OF 1923 

—Municipal Magistrate can with 

noD-Oriminal procecilitii'S *A I M 
r,o<,-ri4 C .h32=31 C! TV X ;)<M)=4,i t L .1 4i4J=28 
' CrT L .T 407 8 T A Cr. R 35=10! I C l«J 
-S 3-Whether a biukling is newer not 
has reference to ihe date of the Act 
iug in force A I H 1926 Cal. ll;)8=;>.i r iU j 
=44 C L d 37=27 Cr L J ri4h=9/ 1 t 666 


—S 3 07)— In Bengal, generally, hats 
are held on a particular day or d<us hi a 
week, while bazars are held ,*Tciily. Ihe 
meaning given to a bazaar by the i uicutta 
Municipal Act, does not militate against 
the ordinary meaning of the word ^ aiid a 
bazar which is known as hat tor the 
reason it is held on a particular day or 
days in the week, would not cease to m a 
bazaar. That the sellers of commoditien 
assemble only on one day at a bazaar* 
and have no sort of right of occupying any 
particular place for the sale of their comm- 
odities cannot have the effect of taking tim 
place occupied by them out of the catego- 
ry of shops— A collection of which would 

ordinarily be denominated a bazaar, and m 
a bazar within the meaning of the (Calcutta 
Municipal Act 36 C W jST 104'>=A I 11 
1933 C 322=A L R 1933 0 25lj=6<l C 
— B. 3 (5) — The real meaning of the 
word ‘ shop” as used in the Calcutta Muni- 
cipal Act must be ascertained according to- 
the meaning which the w^ord has acquircct 
‘ in the' country or the locality where the 
statute is applicable, and that must 
taken to be the ordinary meaning uf tba, 
^5^or<l 26 C W N I0SS . . 

i -.^S. 3 (57)— ‘When there is no evidence 
of public user of a blind alley and the 
evidence of public expenditure in conserving 
it is flimsy, such evidence is not sufficient 
to wove conversion of the private land 
with, a public street, A 1 B 1931 Cal 4Si 
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=35 C \V N 307=32 Ur L J 59(,'=Iii(l 

Cal 39<t=58 C ll‘24=(Ut31) Cr. fan 585=110 

I C 870 

uud 05— Corporation's power 4 
-‘-delegation to OMef Executive Office!'— 
plea not sixicijfically taken — not valid. A L 

k i 93 a c c l j 578=a i r im c S4t 

--S. 27— 'It cannot be correctly in- 
ferred froni the section that irnproiier 
iicceptance of a void nomination is not an 
admissible ground for the purpose of S 4G 
ate 1928 Cal 209=55 C (J W K 

264=109 I C 739 
— S. 27— Owing to holidays, time for 
deposit money was extended by the Cor- 
poration. A candidate paid tlie deposit 
after three days but within the extended 
period. His nomination is void even then 
the SectioTi being mandatory. A I E 1928 
Cal 209=55 C 173=H2 C W N 264=109 I C 739 
— S. 47 — Candidate or his agent coinii- 
vfcd at procuring ai>plication by voters in 
the name of dead ]>ersons as im had no 
reason to believe imposture. No corrupt 
practice was proved. A I K 1929 <Jal 167 
=62 G W N 1155=1 E (1920) Cal 466=116 

I C 145 

— S. 127 — Applicability of— re valua- 
tion on amalganmtion of premises— B. 127 
does not apply so :is to eouti'oi tiie j>ro vi- 
sions contained in Bs. 161 and 164. ALE 
1966 C 420=66 C W N lo62=l41 I C ;)2=A I 

R 1933 C 128 

— B. 127 — How to calculate animal 
value. Explanation of •Eeasonablv expec- 
ted to lei." A T R 1927 Cal 659=61 C IV N 
864=46 C L J 535=103 I C 683 
Ss. 127, 161 and 164 — Amuigamation 
uL premises — Assessment on, cannot be 
higher -than the assessment on separate 
valuation of the amalgamated premises 
during the currency of the as.sessment 
that was in force at the time of amalgama- 
tion. 66 C W N t062=A I E 1966 C 128 
=141 I C 92=A L R 193,1 C 420 
— B. 127 (b)— The consideration that 
an ;irea is not fully devt‘lo{>ed is not im- 
portant in the matter of assessment, The 
depreciation contemplated in s. 127 (b) is 
that due to the age of the building and 
cannot include a deduction on the ground 
of the building being situate in an iindeve- 
l..ped or not fully developed area. AIR 
1961 Gal 506=58 C 796=55 C W N 283 =Iik 1 
Ru! (1931) Cal 684=0 J I C 332 
— -S. 161*— Increase in ■ ■ the value of 
land need not ki proved f.iy the Corn<uii. 
tiom A I R 1928 Cal 450=47 C L J 6i5=H*^ 
C W N 678=109 f C ili 
161— Under Calcutta Etmt Act 
<4920) S. 26, assessment cannot Ije m crea- 
sed above the standard rent. AIR Pw? 
(m 65D=31 OWN 8(;i=4fl C L J 5® (Pit) 

=IW I c igj 
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— S. 137 (I)— Noliw aTlt i (hiii 

ylotioii of sjeiieral ''iiRxOioii. A I It ID.S 
Pal 770=5-.' 0 L J 1<KI=.34 € W N 10f.4=! It 
(1031) Cal 347=ll» I C ISA 
~S. UU (-3) (a) & (e)— A siibjwf «ui 
usk for n<*w valuation for reduciiiR »**»<■;•;»*' 

~ -sa ( r. .1 11*1* 

Oal 317s 1 JO 

I C 2»J 

— S. 138--TO all «iscM of itiiwuHv in 
valuation the section in applicalilc. A I K 

I960 Cal 770=52 € L d E«k64 V W N b£i4 
=f K (1961) Cal 647=130 I C 2U 
—169 (2)— To the Kxomitive Offircr k 
valuation under S* 161 (2) (a)^or (e) alst» 
the right of objectioii applies. B. 169 I2i 
does not drastically cut down the gimer d 
language, of sub s. (lb -.A. ..I R,, lib'll) Cal. 
770=52‘ C L J 100=64 t- )V N 1054=1 U 
(1961) Cal 647=130 I C 281 
— B. 169 (e)— The objection should 
within time when owner is giteu 
but not so iu other cases. A 1 E I960 i ai 
770=52 C L J 100=64 C W K 105l=l E 
(1961) Cal 647=130 f C 283 
— S. 140 — No analogy exists between 
the award of the laud Acluu.sitiou Collect ttr 
& the assessment orders^ under ^ B* 14.0 ol,, 
the Aluiiicipal Executive OiBcer. 1 **1 
■Cuming AIR 1928 Cal 4:50='L i. ...L »■! 

615=62 C W N 678=l0f I C 618 
S. 141— Evidence ^Iiould In* so 
rceairded by the Bmall Cause Court 
as !<♦ enable the Appellate Court to denaib 
the rightness of his decision. A I l96o 
Cal 600=66 C W N 1176=1 E 

*=121 1 cm 

— B 141 — If the U8vse>?,ee does noi 
give evidence to the ctuitrary the 
ment should be contirnnai A I U 19:^'H 
.Cal -450=47 C h d 615=62 C 1) X 67H=,lit 

I C IIS' 

— -Bs, 141 d: 142— Fill! eviikma? should 
he recorded by the Buiail i5iuse Court 
Judge. A 1 R 1927 Cal 059=61 C W N 804= 
40 C L J S65=W3 ICI8I 
— -B. 141 (2>— Whore there is no 
tion of want of bona tide on the pnri of 
Ijorsoii who was to file an apiupl frmn an : 
order of the Deputy Executioii COircr. 
‘BuHickiit Cause* may be lield to havtr 
made out for extension of period of limi*- 
tation to file appeah A I E 1961 C5d k«*i« 
=58 C 796=65 € W N 286= I nd Rul ( 1961 j ! 5d 

l>S4=yj I C 33Jr 
— -S. 142 (6)--Apj[>eai uiider K 142 (6) 
to the High Court is not a aocoiid appeal 
under 0 P € m not ooiifified cmly 

to 4|uestioiis of law. AIR I92S Cal 450=4 1 
C L J 3l5=:i2 0 W N 3TS«tP I € ilS 
— S* I4€ (bl— lj»t words of * the 
clause do not ocmtrol S. IW, 52 C L J 
, =:i4 C W K m (mi) Cal 647=110 

I C 283. 
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.CALCUTTA?MUNICIPAL ACT 

3 OF 1923 (Coniil) 

— S, 149— Owner’s share of Mtiiiicipa' 
tax payable under, not virtually a tenant’s 
•tax. 

The tax is imposed by S. 149, Calcutta 
Municipal Act, 1923, upon the owner and 
in law is a liability of the owner. The 
■discharge thereof is a benefit to the owner. 
m C W X 1144= A I R 1932 C 88(1=140 I C 1= 

I R 1932 C 679 (F B) 

— S. 175— A person is carrier within 
Sch. 6 item 18 even if he only carries 
;pa8sengers. AIR 1930 Cal 368=34 C W N 
452=1 R (1930) Cal 880=127 I C 672 
— S. 175— Whether license is necessary 
should be decided by the Magistrate. 
When an application to cancel notice is 
Hinder consideration rr. 12 to 14 need not 
be resorted to, A I R 1926 Cal 614=27 Cr L 
J 549=43 C L J 231=93 I C 1045 
— Ss. 175 and 391— Object of the sec- 
-iions— the nature of the license required 
by them are different. A L R 1933 C 368 

=37 C W N 344 
— S. 205 of the Act of 1923 does not 
•apply to Howrah in the absence of a noti- 
iication extending the same thereto. A 
notification issued under S. 641 of the old 
Act (III of 18991 extending the provisions 
•of S. 228 of that Act to Howrah, thougk 
ihept alive by S. 25 o£ the Bengal General 
-Clauses Act (I of 1890 ) does not continue 
-to be in force after the repeal of the old 
Act and cannot be deemed to have been 
issued under the provisions re-onacted in 
■the Act of 1923. 36 C W N 11 (15)=138 I 
C 28=A I R 1932 C 315=59 C 1007=1 R 1932 

C 409. 

—S. 205— Under s, 205 rates and taxes 
rare a first charge. Taxes accruing due 


should only see whether there is proper 
accomodations sanitation ami not whether 
there is proper access to privy and no 
requisition for It is requited by 278 (1) 
(b), 'AIR 1930 Cal 2^5=51 C L J 469= 
I R (1930) Cal 856=127 I C 5S2. 

— B. 299— A structure complained of 
whether erected before ov after tht 3 
‘‘buildiiig” falls within the Hection. Present 
Act cannot be interpreted by the similar 
provisions of the 1899 Act. A I R 1929 Cal 
440=(1929) Or tas 72=1 R (1930) Cal 215= 

122 i C 549. 

— Ss, 299 and 364— Demand of encroach- 
ment fees— subsequent vesting of road in 
OorporatioTi — technical error — not illegal 

a!id ultra vires- A L R 1933 C 190=56 C 
L J 578= A I R 1933 C 34L 

— S. 323 — The word q>roceeclings’ 
means proceedings l>efore a Magistrate and 
not proceedings before a committee of the 
corporation, which precede the application 
to a Magistrate. AIR 1931 Cai 433=35 € 
W N 397=32 CrLd 590=Ind Rui (1931) 
Cai 390=58 C n24=(1931) CrCas r>a5=!3Q I 

C 87i. 

— S 346— Notice under B. 359 cannot 
be refused by the corporation. Previous 
prosecution and fine under S. 346 of the 
bustee owner is immaterud. It is wrong to 
prosecute within six juonihs of the notice* 
AIR 1927 Cal 218=44 C L J 579=28 Cr L 
d 19=7 A I Cr R 330=99 I C 933. 

— S. 3G3— Onus to prove that the work 
was finished more than five years previously 
lies on the owner. A 1 R 1930 Cai 222= 
(1930) Cr Cas 222=50 C L J 527=1 R (1930) 
Cal 440=124 I C 488* 

— S. 363 — Though. necessary for 
privacy S. 363 is contravened when 
boundary walls 18 feet high are erected 
without sanction. AIR 1929 Cal 781=(1929) 
Cr. Cas 525=33 OWN 777=1 R (1930) Cai 
612=125 I C 740. 

— S. 363 — Before the Act of 1923, 
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CALCUTTA MUNICIPAL ACT 

3 OF tm (CmiUJ) 

S«« S6S, S6I— Under s. tlie work 
is unlawful from the beginning and pro- 
eeedingH must be taken within five years of 
erection. But under s. 364, the illegality 
begiiis only upon expiry of the notices 
nientioiied therein and proceeding must be 
taken within five years of such expiry. A 
I E 1931 Cal 433::S5 C W N 397=3*2 Cr L 
-J5tK3=Ind Kul (1931) Cal 390=58 C 1124= 
(1931) Cr. Cas 585=130 I C 870. 

— S. 364 — Application‘-“emci‘geiKy — 
used in eases even when there is no danger 
to public— order under — not mandatory — 
discretion permitted to Magistrate. 

AIR 1933 C !90. 

— S. 364— S. 363 (2) does not apply 
to cases falling under s. 364 (c). and ,sul>“ss. 
(3), (5) and other sub sections. A I E 
1931 Cal 433=35 C W N 397=32 Cr L J 
590=Ind Eul (1931) Cal 390=58 C 1124= 
(1031) Or Cas 585=130 I C 870. 

— S. 386 (1) (a)— Charge under — 
Hinmuons to answer — Omission to mention 
place of occurrence in — Itself a luhterial 
irregularity. 36 C W N 132. 

— B. 386 (1) (a) — The expression grain 
is confined to seeds of cereal plants such 
as Barley, Oats etc , ami does not include 
Dal; and storing Dal without taking out a 
license is not ait oifence under s 386 (1) (a) 
of the Calcutta Municipal Act, 1923. A I E 
1931 Cal 705=58 C 955=lnd Eui (1931) ('al 
914=32 Cr L J 1235=134 I C 914. 

— S. 386 (1) — Premises were let on 
monthly rent as vacant site but the tenant 
used the same- for purjtose necessitating a 
license without landlord’s permission. The 
latter is not liable for use without licence, 
A I E 1931 Cal 5=(1931) Cr. (las 37=34 C W 
:N 930=53 C L J 65 =T p, (1931) Cal l(i0= 

129 I C 320. 

— ‘S. 391 — License for molding a carnival 
— refusal of, by corporation— wliether 
Justified under the implications of the 
section. A L E 193^3 (J 368=37 C W N 344. 

— S 400— limits of a “bazar*’— Corpora- 
tion’s powers to define limits— includes the 
] owers to extend them. A L R 193 3 C 250 

— S. 400— The power to define limits 
must include the x>ower to extend the? 
limits according to the facts and clrcii in- 
stances of a particular case, If in the opinion 
of the Corporation, it was expedient or 
nece.ssary to include Xos. 561. 56-2 56>-3. and 
58, Chetla Eoad, within the limits of the 
bazar at Ko 56; the action taken by the 
Corporation in thi.s behalf could not be 
characterised as ultra* vires- or illegal 36 C 

W N.!i85 (108?). 

— 449 — building erected without 
sanction before the Act of 1923 was ordered 
to be demolished and ^ tbe new Corporation 
reaffirmed tlie sanction by the Ueiitral i 


CAicmiA mmmmi ac ? 

I #r nil iihfihf} 

Committee to priiceed under ih# old M. 449, 
As the proseciitiofi i» irregular, the cloiiiolb 
tion order is not vtilid# A I M ttOT f5ii 
1251=52 C 062=26 CV h J 1533=29 C W X 

8»«lt I C 111. 
— B. 478— A ianiliord in mi Ikble wliea 
the ■ tenant allows offensive articles to 
accumulate on the leased land. 34 C W X‘ 
931=1 E (19B1) Cal 448*131 I C 171. 
— H, 531— -High Court can revise an 
order of the 'Magistrate appointed under 
this Bection, A I R 1925 f’al 1251 =2!1 t; 

N 8tl8=52 € 062=26 Or. L d 15:i3=fi 
^ , r CMi 

— S. 533— The Hection m hiibjcci to C’ 
P C B. m <b). AIR nm Cal 4Kls4H O 
L J 190r32 OWN 1091=30 Vr h J 231 =U 
A I Cr. H 204=J R ( 1029 ) C’ld 178=114 

I €, 81 

— S. 535 — A i>erson in wiiose favour 
an oE*der under B. 535 ( 2 ) { a ) w»« made 
sabsequently applied for cofits. The appli- 
cation can !»e considered. A I H 19^10 On! 
487=57 C 497=1 E (1930) Onl 732=126 I C 412 

— S. 538 — Bpecial limitation inappli' 
cable to a sou’s suit to reeo \L‘r Pruvidc?it 
Fund of Corporatiim'.s employee. A .1 E 
1928 (’al 542=1 K (1929) Cai 351 = 115 I C 271 
— S. 538 — The section is inaigdicubl** 
for a monev-suit for the Provident Fund. 
A I E 1928 Cal 743=55 C 1231=32 C W X 

5!5=H3 f C 166 
— S, 557— -CL 4 meutfK ij‘ a proceed!! i,.* 
between Aug. 1926 I'v Aug. 1927 would hnv • 
been barred under the Act or any oiliLf 
law it is not barred iinii! the bo ter dai ' 

A 1 E 1930 Cal 222=(i930) Cr. Crn 222=5 P 
C L J 527=1 n ( 1930 ) Cal 44tl=i24 I C 4HH 
— S. 557— Procedure of A«?i V of 
to a proceeding for coniravenlug both tb'* 
old the new Ads. A I 1! ptgH Cal 2^7 • 
55 C 964=47 € L J 20K=:l2 (' X 4f4=J'i 
A I Cr. R 174=29 Cr. L 3 Mhim I € 2J7 
— Scin XVII— links 30 A 32 were no:, 
intended to ap|>ly to boiiiiikry wall« wliicfi 
come within “building’* by the Act of 1*323 
A I R 1929 Cal 78|ril92t«) Cn (’as 525=1 
J 1929 Cal 412=33 C W X 777=1 M (imn 
iM 612=125 I € 74f> 


— Bek XIX |8)— Hie expri-^HiiOi ‘grain' 
in Bek XIX (8) is confined to Hcedh 
wreul plants sueh3l^ Barlity etc. urd 
docs not include IW and storing Hal wrdi 
out taking out a license is mot ait oifimc» . 
A I IU931 Cal 795=58 C 957#* I ml Rid 
(1931) Cal 914=32 Cr. L 4 1235=111 1 C til 
CALCUTTA PORT TRUST ACT, fill m 

— S, 83— Blraclarc.s on private kiel 
are prohibited by thi icctioii *i. to I tint 
extent il Interferes wiih pritaite riglif-* 
A I B 1025 OaI #|#51 C Cr L 4 

tmm ttm 
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83— It is an erection when a 
bandh C ImoS 

— S 84— Injunction cannot be issued 
by a Civil Court to stop the ^^oceediugs 
for contravening s. 8B AIK 1928 Cal 464 
=55 C 978-32 C VV N 576=112 1 C 712 
_S. 84— Commissioners themselves 
have to remove the obstructions^ ^ when 
there is a conviction under S. 84 ‘^2 Cr. 

L J 504=42 I C 328 (Cal) 

— Ss. 112, 113 and 114— Sole risk 
meaning of — Expiry of three days from 
date of landing— Liability of commissioners 
for loss of tjoods. 46 Cal 56=50 I C 58 


yearly on AT E 19:25 ■' 

. 571=29 C W N 281=52 C ; 551 =84 I C' llf" 

B. 2—Yarious blocks , like seryaiji’a ' 
irters, offices, garage & the iimin Imiklliig, 
ae within 'Premises’ A f E 1926 Cal 
68!=56 C 479=80 C W X 608=f5 I C Ilf * 
2--The Act fixes the standard : 
it for which no application to the 
iitroller is required xl I E 1926 Cal 
481=30 C W X 152=92 I C I6§l 
2— To determine whetlier electric 
dant‘ pleaded lights & fans go with & form a part of 
142 of the the demised premises or building, iue 

lat when the intention of the parties & the iiaiiiie o 

0 insuflicient, the should ^ considered, A 1 

irties to the , K 1926 Cal 469=53 C 12.3=^ C L J H7=Jb 
ml that the i C W Is 274-99 I C 4 

other evidence 1 — S. 2— Whether property is premises 

ght the case i depends upon whether it was let out for 
A I E 1931 j purposes shown in s. 2 (c). Actual user 
931) Cal 846= i mav go to prove the question. A 1 E 

134 I C 542 I 1923 Cal 311=67 I C 302 

920 i 2— In case of Ji furnished f!:U. 

t suit against j hire of furniture cannot be fixed by tits, 
was dismissed I controller though he can fix Hic ivny oi 
But it ceases the premises. His order does not ailect 
g of the appeal the original parties, A I II 1921 (\‘d-8r»^ 

A I E 1928 =28 C W X 774=81 I C 853 

530=110 I C 7i5 : — 2 (e) — Premises tis dehned in 

rd rent being o (e) does not include i)art of u hut. 
t be reopened ! A I E 1924 C;il :lI5=69 I C 974 

A I E 1927 ; ~Ss. 2 (e) & 15 — A workshop is not 
308=100 ! C 781 , indued in •premises' as S. 2 define.^ it. 
lit is given to | It makes no dift’erenco whether the engineer 

L trespasser & i uses room for retiring or for office. A 

the Act A I I I E 1921 Cal 470=26 C W N Hri=48 I C 

152=92 I C 1001 i 907 

•operty outside | — Ss. 2 (f) (ii) & 15— Standard reiiT 

)!• it was not | for the portion sublet In- the tenant is to 
ient Controller j ibe fixed not under s, 2 (f) (ii) but under 
>r^ property in ; S. 15 (3), by which the portion sub. let is 
250=53 C 15=30 I considered first let when the wliole prem- 
114=91 I C 417 j ii^es were let out A I E 1923 Cal 553=27 0 
1918 premises W N 569=77 i C 623. 

Es. 250 & after — Ss* 2 (g) & 11 (5)— One whose 

iiidard rent of tenancy expires even before the Act Is a . 
irt cati find the tenant & so entitled to its I’enefit thougi^ 

1 E 1926 Cal ejectment suit was filed liefore the Act 
372=87 I C 796 came in force. Tenant cannot get advantage 

>n cannot be i of s. 11 if the rent is not i>aid under 8 'll 

ourt though , it (5). A I E 1922 Cal 391=49 C 309=25 C W X 

;-tention. is 'given 947=48 I C 3ll 

ion of fact is i — S. 4 (3) (IT) — A 3 years lease with 

re, A I E 1924 ! option to renew it for the same* i^eriod is 

^ 467=83 I C 348 j not one for five years & more, A I E 1922 
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CALCUTTA RENT ACT III OF 1930 (C'uw/(/.) 

Cd M4=30 o I, J »r,.e <3 wj 

4 & 11— The 0 W» 6 r of uremiMw 
t^ave u lease to the piff, ami aske<l his 
monthly tenant to attorn to the pJff. Ah 
this circumvented the Ment Act the plaifs 
lease ^vas held void A I K (’a! i 

C 491=75 I U 52! 1 
8-~-When an applicatioji for fixing ■ 
standard retit Is made decisioTi must he given i 
though after proceedings begin ndationshiii 
of landlord & tenant ceases. A 1 it !9‘J4 
Cal 715=51 C 577=29 C W N mhU I C S74 
— S 8 President of the Tribunal in 
.creasing the staudred rent for entitling the 
landlord to recover rent neither notice nor 
a certificate is necessary. A 1 K 1922 Cal 
475=26 C W N 961=79 I C 551 ; 
— S. 9 — No prohibitioti exists with 
respect to premium paid under agreement 
prior to 15th March 1916. A I R 1926 Cal. ! 

927=56 C. 492=97 i C 676 | 
— B. 10—The term is not ‘desire’ but , 
■ 'require’ i e it emplics more than a mere 
wish & an element of need is implied. So a 
.landlord having enough premises for his 
need cannot be allowed to eject tlie tenants 
only becauses he chooses for his own coiivein- 
ence or profits to vacate his own occupied 
premises & then asking the tenants to <h» 
the same. A I E 1926 Cal 226=26 C W X 

499=69 I C 966 
— S, 11 — Breaches during tenancy sho- 
uld be considered ,bttt the tenant is not 
deprived of the, benefit of the Act by harm 
less breach which is waived. A 1 E 1 26 
Cal 624=60 C IV X 199=94 I C 857 

-S U-Tenants are not deprived of tlu* 
Xwotection under the Act, though in breach 
of agreement to repair fixtures are romoved 
in contravention of the covenant. A I E 
1925 Cal, 791=29 C W X 666=88 1C 58<) 
— S. 11 Landlord refused rent rent 
- controller's office was closed at exyib'y 
of fortnight from the due date, so after 
reopeining the payment %vas made at the 
first opportunity, S 11 (4) & (5) are suffici 
entlv complied with A 1 U 1925 Cal 791=29 
C W X 666=88 I c 589 
— B. 11 (5) — Before the rent is aciu- 
ally due if there is an agreement for ex ten 
ding the time for payment, then the time 
during 'which under S, 11 (5) the rent is 
to be paid is the extended time but When 
there is already default, subscKpioni accep- 
tance by the landlord i.s to no pui’pose. A 
I E 1926 CaL 227=26 W X 678=70 | C 494 
*— S. 11 —In spite of a prior agreement 
for higher rent, a tenant regularly payimg 
Btaadard rent cannot be ejected, A 1 II 1922 
Cal 694=49 C 150=79 I C 75 
— S 11—8, 114 T P Act is not expre 
wly excluded by the Rent Act. AIM 
1925iCal 691=49 C 156=11 I c 73 


im:p 
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CAICIITTA RENT ACI III W I fit (CwiMj 
a 11— Frovifio-Eeasoiis 
Hare illuitrattv®, 

n 192! Cal 216=25 € W X 1012=41 I C 4i1 
— B, 11 (5)-“‘*A difualtiiifi can- 
not claim advatangeuiider te I » 

1922 Cal 691=49 C 669=25 i W 

■ ■Bee also A ! E 1922 C*al 61^1=49 €• 
686=69 I C 4ii 

— >a 14-lt is not necesKiry timi tim ten*ini 
shoukl continue as hucIi at tlio tlnm 
claim. Tenant lantlhml hwimle 
& ex-landlord res^H^ctnx4y A I E 192^ i . 
a 227=56 C 80=55 I A 644=62 C W N 10tC*r 
55 m h J 464=28 L W m P C=||n C 1011 
— B 15— Tlmre can be a retros|toClne 
fixing of rent' A 1 E 192H P C 
80=55 i A :J44-62 C W X PnC.ruo M L d 
464=28 L W 862 PC=ill I t Sm 
15 — Controller has inriMliction 
when the premises were first let as whole, Bufi 
against his wrong decision an appeal under 
B"18 to the Presi<knt of linpro. IribusMl 
is the proper remedy. A i H 1928 P f ^-2i = 
oil C 80=55 j; A 644=62 (; W N |n«9:lr5o vl 
L J 464=28 L W 86i2 (P C l=H I t 500 
: —8. 15— When no rcnl I'ixoii C:-.} 

' Section .is inapplicable, A I U 1927 rj, 
605=61 <1 W X r*os=|00 I C 781 
— B 15— A party to an iippli<‘aiion to 
fix siandred rent not a shoiiPI 

, have borne the expense of improveimno , 
'AIR 1926 (5iL 681=5:1 C 471=:!^ t: :i».s 

.-f5 I C 28^1 

— B 15— On breach of covt nant norc.* 
to end tenancy was giwri A' 'in 
ment suit wais filed Then during Cni* p* 
i deucy of suit tenant*s jiiiplii-aijon 
; standered rent Is incmnpeleni tlcmeh eje-*; 

' ment decree is givcfi after Bent OHnliolle ^ 
iTi-dor for standardixition of ivni A I 
R 1926 Cal 7 h 8=6M C W X 2/a:af J i C 5fi 
See A I n 1926* <3ai 697=92 I C :i’2 
— S 15— To take advanUtyo of tin- 
lion the tenant must pay arr^ar*- 
as the bdl allowable rent A I H 192?* C,d 

48i=:iM f‘ w X I52rf2i c lie I 

— S 15 — There must baa lUciing iind* •* 
€i. (6). fi- is que^ion »d‘ fact wheilier le- , 
is unduly low l!m test is the rton al^ whi b 
the preiiuses were let o!j In i %- u 

' -1 I E 1924 Cal !9i9r'i8 V % X 46m 

=81 1 c im 

lo-CerliliciU'e luii-^ b*- n -c 
. the Heal Couiroller A his nfth i undei ib* 
Section can be revised by tlie High Ct»!ir. 

L I U -liej C '.':il=L‘r, (’ w \ 

K4.VJD I C 3JI 

^'e.. Ills.. -N 1 It It'-.ni Cul 4-'7=2(; € W 
N 7»s49 C D-ifiaOK 1 C -371. 

— S. in fl) SianctoUnation «f nint w 
pswibk only before the ' 

: k IWt Carii7»4» a 528s2C € Jr N ,^= 

m I L 11% 
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— S. 15— An application against the 
order of refusal to fix standard rent can 
be heard on the Appellate side of High 
Court. AIR 1921 Gal 486=26 OWN 52= 

64 I C 709. 


be treated as a suit but further evidence 
can be taken by the President. A I It 
1926 Cal 305=5:i C 393s42 0 L J 588=30 C 
, W N 116=9! I C lill. 


— S. 15— Tenancy was unlawful but 
the landlord always treated it as valid, 
standard rent must be fixed when applied 
for. AIR 1921 Gal 486=26 C W N 52=64 

I C 709. 


S. 18— The old Act applies when 

the case was filed before the, Amendment 
of 1924 A I R 1927 P C 97=54 C 508=54 I 
A 152=52 M li J 655=(1927 M W N 340=29 
Bom h R 868=31 C W N 646=38 M L T 95= 
26 L W 435=25 A L J 956=46 C L J 341 
(P C)=10! I C 38, 

— S. 18— In revision before the Presi- 
dent a new point cannot be raised for the 
first time. AIR 1926 Cal 305=53 C 393= 
42 C L J 588=30 C W H 116=91 I C 1011. 

— S. 18— Controller will not standar- 
dize the rent as the sub-lease to prosti- 
trt does not make the contract invalid 
ka iwhen purpose of letting is continuing 
a brother, the coiistract is void. AIR 1925 
Cal 315=51 C 1005=80 I C 682. 


— S. 24— No reference under C P C O ■ 
46 r. 1 can be made by the Rent controller 
A I R 1925 Cal 391=40 C L J 578=29 C W 
N 521=84 I C 543. 

24— President of Tribima! increa- 
sed rent decided by controller, Neitht‘r 
notice under B 8 nor cotitroller's certificate 


— S. 18— President can determine 
whether Rent Controller can pass the 
order for standardization of rent. A party 
in not disentitled from applying to the 
President by his objection to Controller's 
objection. A I R 1923 Cal 180=27 C lY N 

287=73 I C 47. 

See also AIR 1923 Cal 33=37 C L J 
101=27 C \YN 50=72 1 C 221. 

— S, 18— President cannot revise the 
oxder when the Rent controller has not 
decided the standard rent. AIR 1922 Cal 

427=26 C \V N 78=49 C 528=68 I C 274. 

— Ss. 18, 24, 141 — When the President 
acts under s. 18, he is a civil court and C 
P C applies. He can pass order as to 
costs & enforce it, A I R 1921 Cal 413=26 
C W N 30=65 I C !I7. 

— S. 19 — Recovery of unauthorized 
Tent fine or premium is prevented by the 
^Section. A I R 1926 Cal 927=53 C 492=97 

I C 376. 

— S. 20— President of Tribunal can 
hold summary inquiry & the procedure of 
Or. P C Chap 22 applies. AIR 1923 Cal 
339=37 C L J 298=7! I C 611. 

— S, 20 — The section is not ultra 
Tires. AIR 1921 Cal 708=48 C 955=33 C 
L .J 551=22 Cr L J 354=25 C W N 661=61 

I C 210. 

^5— .Controller is civil court. A 
I R 1922 Cal 427=26 C W N 78=49 C 528= 

68 I C 274 

- 1 ^ 01 77?* 4 is ultra vires AIR 

Ij'U Ca^ C 955=33 C L J 551=22 Cr 

i p ^ 'C 210. 

-.4 — Revision application cannot 


is necessary. AIR 1922 Cal 475=26 __ C_W 


N 961=70 I C55I. 
— S. 26— Asse.ssment under Municipal 
Act cannot be increased alH>ve the stan- 
dard rent. A I R 1927 Cal 659=!U C W K 
864=46 C L J 535=103 I C 683. 


CALCUTTA SMALL CAUSE COUKT 

KUIES OF PKACTICE. 


— r. 96— The Bmal! Cau.st’ Court has 
no jurisdiction to eiitiTrain a suit for 
dechiration of title to |>rox*»erty attached In 
execution of a decree where pr(^perty ex- 
ceeding Rs. 2,0<>0 in value has been atta- 
ched and the total decretal amount for” 
which the decree can be executed also ex- 
ceeds Rs. 2,000. 58 C 1251=Ind Rul (1931) 
Cal 903=134 I C 903. 


CALCUTTA SUBARBAN POLICE ACT II GF 1866 

•i' — s. 18 — A stall is not a i>iact; of 
public resort where soda wtiter is hfild 
not to be consumed on the premises. A I 
R 1923 Oal 135=49 0 451=26 (' W N 5«;=:M 
G L J 198=22 Cr L J 56»i=62 1C 577. 


S, 47 Jl — An investigating Puilce 
Officer ill the area governed by the Act 
has a diary under 8 47 A ^ so ?io privilege* 
attaches to it. A I R 1924 Cal 542=24 Cv 
L J 757=74 f C 26L 


— S. 93— The question a.s the neees.sity 
of an order under s 02 A (4) or 93 A Ut 
pi*ohibit in the town or the suburbs of 
Calcutta any precession or assembly on :4 
particular day in a particuier place is enti- 
I rely for the Commissioner tf> deci<!e A I 
i 1931 Cal 410=35 0 W N 716=32 Cr L 4 
: 844=Ind Rul (1931) Cal 558=(i931) Cr Cas 
' ' 506=132 rc 174. 
CALCUTTA UNIYEKSITY ACT ( II OF 1857 ) 
See also Universities* Act 8 of 1904. 


—Acceptance of trusts— Garnfs bur- 
dened with conditions-Effiect of illegal exm- 
ditions— University Regulation— Founding 
of chairs to be filled-by Indian Professors 
—Exclusion of one trustee, effect of 
Students, meaning of. 22 C L J 593=34 I 

o C 657. 

— S. oT—Evidence. 8 W K 499. 

CALENDAR 


See Limitation Act S« 25. 
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CANAPA 

—Acte of Parliaoieut of-^-Drafteioan 
of— Judicial Committee is . eofe— Eeferetice 
to it of question of validity of statute 
without reference to particular facts-^llnde- 
sirability of. All 11^32 E C 36. 

— The Parliament and {foverrunent of 
Canada have exclusive legislative and exe- 
cutive authority for performing the obli- 
gations of Canada, or of any pi*ovince there 
of, under the convention entitled '* Coven- 
tion relating to the Regulation of Aerial 
Mavigation. ” 

The Parliament of Canada has iegis- 
lative authority to enact, in whole or in 
part, the provisions of S. 4, Aeronatics Act 

■' -Cha'' 

The Parliament of Canada lias legis- 
lative authority to sanction the making and 
enforcement, in whole or in part, of the 
regulations contained in the Air Regula- 
tions, 1920, A ! R i932 P C 36. 

(CANADA) BRITISH COLUMBIA MUNICIPAL 

ACT (1914) 

— S. 141 — Bye-iaw does not bind those 
ratepayers who hold exempted lands, but 
they collectively can be made liable 
for debenture debt & interest A I R 1921 

P C 240. 

— S. 197— Twinkling’ ineludes site. A I 
R 1921 P C 240. 

— S. 216— When the assossee is other- 
wise entitled to, he is not stopped from 
claiming exemption. AIR 1921 P £ 240, 

— S. 484 — The section is inapplicable 
to a suit for declaration that a certain is 
not taxable & for injunction for stopping 
its sale for taxes, A I R 1921 P C 240. 

(CANADA) MONTREAL STATUTE. 

—Art 1387 (g)— “Every person” im- 
plies to persons in the province on whom 
the duties are thrown. A I R 1921 P C 163. 

—6 Edward 7, C 11— Decision of 1914 
A C 176 that the Statute wnis ultra vires 
%vas not obiter dictum. A I R 1921 P C 163. 

— S, 4 Geo 5 C 9. 4 Geo 5, C 10 & 4 
Geo 5, C 11— The Statues have done away 
with the difficulty concerning taxation as 
the earlier ones were indirect A I R 1921 

P C 163. 

—4 Geo. 5, c 10— For, taxation of 
proi>erty outside provinci.*. person to whom 
property is transferred must be domiciled 
or ordinarily resident within the province 
A I R 1921 P C ml 
<CANADA) CITIES & TOWNS ACT OF QUEBEC 

(1909). 

—Art 5755— To proceeding under this 
4irt also, the rights of appeal from iudg- 
men ts of various Courts apply. A I R till 
a ^ PC Ilf. 

il. %R. 41 . (\) (ts) 


Jl* ID 

III" 


CANADA DDttliNliff ACT 

— A Ely. declaiml Jor gtumral mivaida' 
ge of Canada comes wilhiii tl«? ^ 
leglstatfve luriidiction of uuiMtifiii Firliii- 
ment Yet laridi aeciiilriti i»j it ii siilistii) 
given to aid its eoaifcruetioii^^ ^not Wet by 
at. as. part of its ‘Railway* witliln B. 2 (21) 
of the Dominion Ely Act ('R B. Can 

0 37). , A i i 1921 P C 231. 

CANADA LAND REOISTEV ACT. 

— Th©...BtaufceB 4 Geo, 5 e It. 4 Geo. 5 
c 11 & Geo, 5, e ll— 4ki away with tlio 
difficulty of taxation under tlio earlier 
■ direct statutes, - . . A I R 1921 P C III* 

— B, 104 — Whether the te 

applicable to special grants or o-rdinary 
Crawn.granti., ^ ' A I R 1921 P C III* 

CANADA" QUEBEC CIVIL PRO. CODE. 

' — B.-'504 — Ko appeal lies froiti Gircnit 
GourFs-Judgment. A I I Ifll PC III- 

(CANADA).-QUEB-.EC CODE. 

..—Art 45— A right of umy hi^ 

separately .transferred & such a rlghi lua.i' 

, be permanent; ' ^ ■ AIR 1921 P C- 200r 
' (CANADA) QUEBEC STATUTE. 

— lO'Geo.-S c79, ss. 64 A 62— Frimi 
: Circuit Court’s judgment, tliere is no rlgiifc 
of appeal AIR 1921 P C 219.. 

! (CANADA). VANCOUVER ISLAND SETTLERS 

RIGHTS ACT 1914. 

- — B. B— Though not iKHind by tecliid- 

' ■ cal rules of procedure or evidence. lileule* 

' nant Governor in Council should judicially 
' act while deciding a matter under B, 3. 

A I R tfll P C 234. 

CANAL AND DRAIN NOITIIERN INDIA ACT 

n m miL 

— S. 3— The Legislature in putting 
into law Regulation VI of 1110! deliteirately^ 
intended a retrosmetive effect, i. o, that 
even if a valid title had been conferred by 
Regulation 1 of 1872. such ii title Hhould 
no longer be considered valid by the Courts 
and should be open to challenge exactly as 
any other title recorded in the Hatilenwiit 
Lh so o|ien. 12 I C 9S9. 

— S. G— W^here the constraction of the 
Raya Branch caused the flood water to 
' the plairitilf s profierty in the lllgli flcwiils 
of 1917 and thereby caused them serioiH 
damage. Held, that aetkin of the Canal 
Officers If-i constructing this ehannei c&nio 
under S. fi and any suit for damitges mM^i 
be brought within 90 days of the date pI 
damage. A I E 1924 Uih 192=4 IaIi 4»2r 

If I C Ilf 

— B. 15— Where the muthorillw 

* cut the liauk of a mual to avoid 
to the adjotniag railwty »#l to the 
. canal and ..were 

1 dama^d, J0W4 .Art 2 «»*' aifillwi*- 

! Me m .Mtofed- was uol done in 
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“43*" ^ : 

CANAL AND DRAIN NORTHERN INDIA ACT CANAL DUES 

8 OF 1873 (Contd) See Canal 

pursnance of any euactuicnt. AIR 1027 CANCELLATION 
P 0 72=1027M W N 334C4 0 W N, 471=31 ^ ,,, r . » * * <.i 

C W If 83S=2f> M L W 134=28 P L R 463= Bee (1) Lmt Act arte, .ti ant 

39 M L T 343=10 Lah 161=103 I C I. (2) Specific Relief Act s, 

— The words ‘may execute all works CANCELLATION RECEIPT STAMP 
which may i>e necessary for the pwpose „„ „ 

of repairing or preventing such accident Mainp Act, kj, . 1 

are independent of the preceding words CANONGOE PAPERS 

«£i5 ^ 

I C 208. CANON LAW 

— S. 20— Where a water-course is ^ —Under Canon I^aw one c<>: 
thirty yenrs old a Court will draw a presu- i ccstor is sufticient to bring th 
mption that it was started by agreement j within prohibited degrees. Mar 
-or action was taken under, S. 20 or S, 21. I ween persons related as second j 
A I E 1929 All 271=1929 A L J 463=10 L j the half-blood is hence void-S 
E A Cr 89=12 A 1 Cr E 19=30 Cr L J 669= i dispensation may, however, be 

116 I C 785. I under certain circumstances. A 

— Ss. 20 and 23— Canal authorities i ^ 

pow'ers of, to confer right of irrigation from ; ^ * V 

private water-course. 177 T’W E 1918=50 I , Whether E 

C 2^9 church is subject to ordinary (. <nir 
^ ^ i Catholic Church in hot sucli 

—S. 31— A person using :canal water | binding on voluntary Asso 

stored lu a tank for building a pucca ! j5 M L J 407=47 1 C 041=8 > 
house transgresses R. 10 of the Rules j - .nOi., tP>iuv>nl 

; framed under the Act but incurs no penalty 1 ^ dAii 

‘for there is is none attached to such usef^, : -Vf imv-O 

23 Cr. L .T 17=7 P L R (1922)=44 1 C 497 I faiih the Xu.di 

— S. 32 (e)— Agreement to pay for use ! recover properties from the s 
of water course in proportion to area j gfle^t of recantation on the trusi 
irrigated illegal and opposed to public j 
policy. -216 P L R 1916=22 I C .398=8 P R j CANTONMENT 

I9U (Rev) I «Peshawar-plot sitimte in-oc 

— S. 47—Whea a himbardar pays canal j proprietor unless he has ac< 
■dues he has a right to recollect them as j purchase-Iicense-ejectment-eompi 
well as to recover interest paid to Govern- ■ ‘ A L R 

Zemindars including j _ ^ 

Muafidar. 52 I C 556 when a Eegu. allows sal 

— S, <>/ hor preventing intersection Hans with military authorities’ 
■of canal and stream, the Government cons- 3ut a declaratory suit is jnsti 
trusted a super-bridge-To prevent submer- there is a timsfer withoiii 
geiice of neighbouring lands practice was to But the )‘ight to sell materials of 
.remove the sUt-Practice continued for remains unaffected. AIR 1924 
over half a century-in 1917 despite wariii- A L J 354=L E 5 A 242 Civ= 
;ugs by experts, the canal authorities discon- = 

tinned the practice- Plaintiffs crops were | —There cannot be an adver 
■damaged by hoods-Suit for damages-Hekl, | foa of land in cantonineiit. A I 1 
that the suit is cognisable by Civil Courts i 57: 

and that the action of the canal authorities rnU«« fnv i) 

was unreasonable and negligent entitling ~d nm^ 

. All A L J jl A=9 L R A „^.uerahip in Government. . 

-<? i' ^ W ('al 786=31 0 W X 

—b. 08— Uivnt,].onai canal officer has ,,,, . j 

jurisdiction to decide differences even after -—When the Cantomueni cm; 

Tvai-handi is fixed bv him. A I R ib-^9 Rah owners of land were 

‘><i0-nj Tc 3n 

CANAL C-aLilNlES " ' so even if it, bo assumed that the 

J ; , was there even before the format 

Rower Clieiiab Colony, it is Cantonment, the presumption i 
i iionciusive evidence of residence that owner also was compensated. It w 
-'.iiere the grantees Jribit, able house. the suit house-owners were live 

.0 A (Kev) 1914=25 I C 756 land was lawfully resumed & theo 


Ji*(*5) UESAI’S ALL INWA C««iS<»Lli»Aret> CIVIL OiOESf IfH— HI4 

"^4^' ■ 

CANTONMENT (Oontd.) ■ CANTONMENT ACT II Of IM4 (TWrf.) 

compenMtedas ow.ier’«. 30 B U15 C W N' S. I18~A or mowiM 

909*21 M L J 11^*10 M L T 97*(10ll)*i M wm^mi platform m 110 I ** 0 artli, or material 
W H 23=14 0 L *T 2f>8=13 Bohi LR 7885=12 I of a«j tkwijjtbri, or plftiiiivii 

C 117=8 A L J 1219=33 I A 204 (P C) or mbhhhr A I E 1927 Lali OI7s28 €r L 
— When it was to lie ckcidod wiietlwr *1 083=9 A f Cr R 24sli3 I C 411- 


JIfilil 

4i4 


* CANTiINMfl^l ACf II m 1124 (iWr^.) 


ibe appelarit’s house witbiu Cantonment 
limits was held hy him i« proprietary nj^ht 
or under Military tenure, it was decided 
that if it be assumed that the house existed 
prior to the possession by cantonment 
authorities, there is a probability thiit the 
defendant was compensated foi% that no 
proprietary right passed to him & the 
building can be acquired, that the appellants 
were mere licensees & that the land was 
lawfully resumed. 15 C W N 409 PC 

CANTONMENT LAND. 

— After Cantonment was e^tal dished 
possession of an enclosed plot remained 
with original owner who was mentioned as 
*maUk’ iri records. Then with permission of 
cantonment authorities, he built shops on a 
portion of it which were let out. The owner 
is the licensee of the whole area. A I H 1930 
All 587=1 R (1931) All 57=128 i C 441. 

— Compensation would vary according 
to whether the owner w\as deprived oniy of 
ownership or of ownership & possession. A 

I K 1930 All 5H7=TR (1931) ,Ali :>7^I28 IC 

441. 

— Cantonment Laud eauiiot be ]m asses- 
sed adversely. A I B 1922 All 57=L H 3 A 
1G9 Bev=66 I C 582, 

— The alleged |>^ii‘maneiit tenrmey in 
Cantonment area must be proved by defen- 
dant. i.t is not proved by slmw tiiat they 
possessed it for r, long time w'ithoiU a lease, 
the rent was never changed, the succession 
to it has been established & the buiidings 
are erected on it, also no pre.sumptiori in 
defendant’s favour can be made on these 
facts. ' 54 1C8I3. 

CANTONMENT RULES. 

— Provision for appeal Iron. as»v.%>?siueat 
W'hether legal Taxation. 38 Bom 293=10 B 
L E 121=23 I C m. 

— B, 32 — A gift property situated in 
Cantonment must be in accordance with S. 
123 T P Act under S. 32 of the cantonment 
a..‘t. . 54 ! C 824, 

CANTONMENT ACT XV OF IflO, 

’ — S. 15— When the Committee i> em- 
yiowered to levy water tax, it cannot be 
altered without fTOveiaiment .sanction A I 

II 1920 Smd 13dr20 SLR 325=92 i C 341 

CANTONMENT ACT II OF 1924, 

— S, 5”-Acquisition for the purpose 
must be proved & mere declaration of land 
beitig within cantonment area does not vest 
the ownership in C-oveniment. AIR 1^17 
' ’ Cal 7S8=S1 OWN 1033=li$ I C 5iS ^ 


J 083=9 A f Cr R 24=li3 I C 411- 
iBl—TImre eaimot be teubscqueiit 
modification or caneelbllcin In^ part when 
once the permiasion is given wltlnuit rcs«u*“ 

valioii. AIK ffi-isl K 

74'.»slW I C 525. 

— t4s. aiHt and 2 Ut-aci.ijie— avidiaibility 

of. A L It l»JJ L 450- 

— S. ‘Ml— Mere refusal of a teimnl 
liable to pay retit t<* a (.'oiifractor of lb'* 
Caiitoumcnt Coioniittee duly iiuthonstKl 

collect it from him or to Ids servant. imt 
amount to an obstruction within S. 249 and a 
complaint in such a case founded npots ». 249 
isclearlv misconceived. 1S8 I C 2H2=I R 1932 
A 385= A I H 1923 A 383= A L R Ifl2 A 8W 
■: — B. 259— scope af--‘YeeoYemlile by 
the Cantonment AuHiorlty under the Act 
meaning of expmmlotsu A L R Ifll L 45 § 
— Becton 287 of the C’antonmeiils Acr. 
makes s. 107 Of the Transfer of Proper! v 
Act applicable' to Cafitonment. AIR 1931 
Lah 501=32 F LR3rd=l!Kl Rul (193!) him. 

913=134 I C tm 
— Bs. r» & 11 — Banciion to aiieiiatt:'" 

land %vitli a condition that vondee wmdil 
let out the bungalow to . be built on tlie 

CANTONMENTS HOUSE ACCOMODATION AC! 

(II OF IfOlj 

land h* a Military Officer wh<m iioe.c*HHarv 
& should not claim to live in R. Tlw con 
dithui i- Tvorfectlv just, A I R 1921' ib?n 
‘ 258=25 Bom L R 938=85 i C 442 
— d, 8, 9. 18. 21— In casf of di'*- 
pute betweeii the landlord A the termnf 
to rent for housx* in eaulonment & %jiie' 
it is referred to the aibitration (NnimilWci- 
its decisioit is final amount of rent is matt#*? 
of contract bet wen tlie officer & tiny owner 
whei5; procedure under the Act h imY 
observed. 11 A L »J 129=18 I C !«. 

— Bs. 19 (i) 22— A tenaiit of a lious'* 
in cantonment cannot deduct repairs-ex|«fi> 
ses from the rants when the rejmfrs wars 
decided bv him .as neecHsiiry & exrculet 
by him ‘ SAL J RM)=1I I C 471. 

— Bs. 37 & r>— In an apiieal by a |M*r 
son unsatisfied by notice ^ iniilcr B li tin- 
commanding officer’i decision is fInaL 10 S 
L R 113=17 I C 117. 
C0NTDNMENT HDUSE ACCOMDDATIDN ACL ¥1 

iP ifll 

— S 18— 3'f the owner dotfl noi irtiiiv 
the question of enhaiioeiiitnl till ll» teoaney 
commences ^ a notice for raputra ii 
to Mm, he Lm m right , to . tenf. 

"T r.s’sra‘Ar«%Tf T-f 

S. »oti«b iJinder 
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CARRIERS (Coneld) 

(3) Carries in tolaod wafer (Cmcld) 

mate’8 reeipt. The plffs. sued 2nd defen- 
dant for debts due from the Ist deft It 
was held that the Co was not liable, Matos 
receipts are not bills of lading. A document 
given by an officer of an inland waters eas- 
ier is not a mates receipt & its ^law is in- 
applicable to that document and instrument 
is negotiable & the property in it passes to 
bonafide transferee for value when it is 
transferable like cash by delivery & <an be 
sued only the holder. The Co’s receipt here 
was not a negotiable instrument and more 
over the plffs could not sue as no contract 
was made witli theiii. § , I C 


334(«?) DESAl’S ALL INDIA CONSOLIDATED CIVlLJIMfiEST. lfU--l»34 

CANTONMENT HOUSE ACCOMODATION ' ] 

ACT VI OP 1913 {Coneld.) 

s. 7 can only appeal under R 30 whether the 
.notice is legal or otherwise. There exists no 
iurisidiction in Civil CoOTts. A I_B 1925 
Bom 162=49 B 152=27 Bom. L B />6=|6 

I C ol 

CANTONMENT REGULATION 

See Regulations— (1) Imperial Regula- 
lationS-cantonment Regulation of 1836 
CANTONMENT TENURE 

-See Land Tenure- Cantonment teunre 

CARRIAGE 

See Carrier 
CARRIERS. 

S'i/?iopsls, 

(1) Bailee and carrier 
Carrier by sea 

' " ■ * inland waters, 


(4) Conditions, special. 


■—By sea— liiabiilty of— Limitloiis ou 
—Conditions in Bill of Lading that Company 
not liable for damage by sweetings, fermen- 
ting heat, etc,, or by the negligence of ser- 
vants or for any damage capable of being 
covered by iusurance-Validity of conditions. 


0) Carriers in 
(4) Condition,,, special 
(5 ) Contract with several carriers, 

(6 ) Goods at consignor’s risk 
(7 ) Goods of dangerous nature. 

(8 ) Liability of consignor 
<9 ) Liability during war 

(10) Lien 

(11) Measure of damages 

(12) Mis-delivery 

(16) Misdiscription, 

(14) Nature of liability of and action 
against carriers. 

(15) Negligence 

(16) Raiway Company 

(17) Recovery of value or goods or 
damages or freight paid. 

(18) Special Contract 

(19) Uninsured goods. 

(20) Who are carriers. 

rSee also (1) Carriers Act 3 of 1865 

(2) Railways Act 4 of 1879 

(3) Railways Act 9 of 1890 

(4) Railway Company. 


( 8 ) Liability of Consignor 


—Primarily the consignor h answer- 
able for freight AIR 1929 Pat 265=10 P 
LT 287=8 Pat 669=1 E (1929) Fat 417=111 

I C liS 

—The cosignor is liable for freight 
& the consignee is not liable when there is 
no independent express or implied contract. 
AIR 1931 cal 33=1 R (1931) Cal 155=57 G 

168=f2f I C 315 
—Vendor Eights and liabilities of, 2 

Agra II, 


(2) Carrier by sea. 


age becoming impossible owing to war { 9 ) Liability dtsrtag 

r entitled to charges for unloading 

iQt Act,. H Go,. 18. Bom L E 126=’^ —A carrier is exempted from liability 
Bom 529=33 I C 536, after he is commandeered during war by 
-Fy sea-STegligence-Liability of -Bestraint of Eulers’ clause. But carriage 
- for-Coatapact to the contrary* if valid after it must be paid undei* contract Act b* 
let Act, S, 151 52 1 c m n AI E1924 Mad 885=29 L W 378=S9 

_ I C SfJ 

(3) Carriers iit iirtBnd wabem (Ifl )lLie« 

-Plaintiffs shipped in the 2ud defen —The plaintiffs shipped in the 2nd 

os boats paddy in 1st defendant’s defendant co’s boats paddy in lat defen- 
ce took dihvery without producing dant’s name. He look delivery without 
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CAIIEIERS {(Jontd) 

'' (10) Lien (Oondd^) 

producing mate’s receipt/ The piffs sued 
2nd defendant for debts due from the 1st 
■ deft It was held that the' 'Co, was not 
liable. Mate’s receipts are not bilk of 
lading. A documeiit given by an officer of 
an inland waters carrier is not a mate’s re- 
(jeipt & its law is inapplicable to that docu- 
Bient An instrument is negotiable the 
property in it passes to a bofia fide trans- 
fei’ee for value when it is transferable like 
cash by delivery & can be sued on by the 
holder. The Co’s receipt here was not a 
negotiable instrument & moreover the 
idfl's, could not sue as no contract was 
made with them. 9 I C 466=:4 Bur L T 21 
—A carrier has lien upon the goods 


mm) 

4|| 


(II) Measure of damages 


(12) Mis-delivery 


(14) Nature of liability of and action 
against carriers. 


-—No route was mentioned by which 
the goods were to be carried & the longer 
one was more convenient. It was held that 
the cartage should be calculated on the 
distance of the longer one as that was the 
only convenient one. II | c 43 

—Liability in respect of goods delb 
vered for carriage— Bight of consignee to 
have goods re- weighed before taking <kli- 


— When under the contract the carrier 
does not deliver the goods^ damages can be 
measured by the value at the place of desti- 
nation. Principles shown. A I B 1921 Cal 
BlorBB C L J 72=61 I C 14 


— The plff Noel William Freeman | 
sent goods from Lcnidon to Calcutta under f 
a bill of lading which said that they %vere I 
to be delivered to Mr. N. W. Freeman or I 
his assigns. The Consignee’s address was | 
"*N. W. Freeman, Calcutta.” The consignee ! 
failed to take the delivery & the def. Co. j 
made them over to the Port Commissioners j 
& a notice was posted to ‘‘ N. W. Freeman | 
Esq. Calcutta” which r3ach one Nigal W. ! 
Freeman. He took wrong delivery under ; 
an indemnity bond. Afterwards he ; 
delivered goods to the plff. in a bad con- ^ 
ditioB, The Co. was sued for - damages for 
misdelivery Held that ■ it was not' liable as ; 
it acted reasonably & properly. It is for I 
the consignee to be ready to take deli- ! 
very & should inquire about the exact S 
arrival of the goods. 44 Cal 703=38 I 

IC42I' 

See also 24 I C 70 


CARRieRS (Vontd) 

(14) Nature Of Ilibility #f acllti 

apifsil mmkfl. iCrndd.) 

very and to eoinpeiiBallon for— l>#touv»gti 
for delay in taking Mlverv— IMmfrrtgt 
not chargeable after notice^ of inlentwii tcil 
sell has given to the consignee* Coiitwl 
Act,,S. 151.. 41 I C III 

■ —It- is established with reference 

continuous . .carriers that (l)^ the carrier 
with ' whom the contract is mwlei w 
liable- for .loss in absence of any contmct 
limiting' his liability, though the loss may 
have .happen anywhere upto reaching the 
destinatloia (2) The coTisignor cannot hold the 
Co. -with which he has not contraeieii liable 
in the 'absence of contract to the contrary 
though such Co. may he liable in tort for 
breach of duty. (B) • The consignor may at 
his option sue either Co., when by agree- 
ments they are ligerits i liter »e. The word 
■‘carrier’-- defined. S4ML J L W 46*24 

M L T 175=454 C 485 

—Suit against for non-clelivery of 
goods— Limitation. 24 I C 171 

■ —Suit against— For return of move- 

ables consigned. Lim Act Arts 31 and 15il 
29- M L J. 342=2 M L W M L T 

236=16 I C S46. 

—In Iinlia a common carrier’s liabi- 
lity is the same as that of an insurer, 
which may be varied !>y acontiact. AbHCnco 
of. negligence must "be proved by ilw 
common carrier. If absence of evklence 
of negligence as the caniention, the ^ i.|.iies- 
tion,.is one of law but it is a jiucKtioii of 
fact, whether the evidence justifieH tlie In- 
fere-nce of negligence. 21 C L J 565=2# I 

C2I6. 

•—Carriage of goods fcu’ no hire nr 
rew^ard— Not acting as carrier— Bom Act 
AT of 1886, s. 87, 4 B L H 236=16 I C' #72, 


(-15) 'Neflipitce 

— IJukss expressly excmptec! from 
liability a carrier is answerable for injury 
due to negligence in executing trie ecmtnict. 
When a passenger upon-specially rediii^d 
fare has allowed terms to W mafic for 
him by agent, it can bejiresunmd that hy 
was content to accept risks without cmqui- 
'.ring into the terms to by the agrol, 

IS C W N Sb5 (F C|=ai I C 684. 
—In India^ a coiiimon carrier liv h-h 
may contract out the common Law fiabi ■ 
lity for hk or hh servants’ negllpmrv in 
clear unsmblgucms words. HI L B II LW 

—Ferial of the »ea mtisi he prowd 

by sea carriers, Kegiigeiiee is iiot |Mron4 

by 8ayii»| that T 

greater ^ A I B A 

hmh.s ‘ 'i'V 

“ t- M M L W IN i48=li It t^L 
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CARRIERS (Contd) 

(15) NefOgence (Contd,) 

— Negligence-liability for, when aegli- 
gent act followed by abnormal occurrence*^ 
Burden of proof — Tis Major, Bee India 
Contract Act Ss. 151 and 152 and Negli- 
gence Carrier. 25 C L J B7=38 I C 702 see 
also 21 OWN 1125=41 I C 263. 

— ^Negligence-Loss of ^oods— Stipula- 
tion exempting from liability— Constru- 
etiou of contract or grant. See Ealways 
Act Ss. 41, 42, 122 2« I C 469. 

— Groods were consigned to a Railway 
Go. under risk note Form H. by which the 
plff, was charged lower rates & the co’s 
liability for loss was lirnitied to the loss of 
one or more complete packages due to wil 
ful neglect or theft. In transit some 
goods were lost. It was held that as 
there was a special contract the consignor 
must prove that the case fell within the 
limitation contracted. B9 Ail 418=15 A L J 
B21=39 I C 130. 

— ^Presumption of wilful neglect from 
loss of goods See Railways Act S 76, 32 I 

C 551. 

— The plaintiJf attempted to board a 
moving tram-car but failed & slipped & 
suffered injuries to his toes by the wheels. 
He sued the defendant tramway Co. for 
damages alleging that the foot board was 
not alright. It was held that the plif. was 
not entitled to daaiagfes as he himself vras 
negligent. A passenger should not attempt 
to enter or leave the car in motion & one 
who does it, does it at his own risk. A 
prudent man should not or would not do 
that, but if he does it & suffers by it, the 
company is not- liable. 13 Bom L E 345 
=35 Bom 478=11 I C 362 
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(16) Railway Company. 


— Ely. Companies are not insurers of 
safety of passengers. They are obliged 
for safety as due care & proper forethought 
may secure. Burden of explanation is on 
the Company for an accident which does 
except through company’s 
default. If this burden is not discharged, 
proof of accident itself some what evidence’s 
company’s negligence.' A I R 1919 P C 236 
— As the railway , company is not 
f'oujul to reweigh the goods or certify its 
shortage at the time of delivery, a consignee 
« uiuot refuse to take delivery on- Go’s 
retusal to re weigh them. 58 J C 20D 

It dej>ends upon agreement usual 
of business whether the delivery is 
consignee’s house or at the 
J' * .oo breach of duty of 

delix'ers at the house add- 
ressed 01 i tne goods & when the carrier has 


CARRtfiKS COonkf) 

, ' ( 15 ) Neglifcice •(CrmcM) 

not to deliver at the house, his liability 
ceases when the goods are brought to its 
destination & the consignee is made to take 
delivery withiii reasoimble time. 20‘ Bom 
L E 591=44 I C 4§l 
—Some tins of ghe© were sent to tint 
plaintiff at Badeily on the deft Railway & 
the semier signed Risk ^Note Form A. by 
which the Co, was rtot liable for lew ari- 
sing from the condition of the consigiiineiii • 
The piff found one tin cut open & five 
other leaking & refused to take them unless 
they w'ere weighed & a note^of shortaga 
made on the receipt. The Co.’s servants 
refused who afterwards sold them away. 

In a suit 5>r damages it was held that 
consigiiee must be given facilities to weigh 
the good's on the spot & also Risk Note 
signed by the consignor does not preclude 
consignee’s right to receive the goods as 
■ordered.—' '■ IS-A'L'.. J 417=29 I C 267 
—It is not the duty of a railw;ay 
company to re weigh t!m goods or certify 
its slKvrtage & if the consigriee refuses 
delivery on its refusing to do so, the goods 
remain" at his risk and so he should suffer 
demafies after such refusal. 22 € W N 1***2 

=45 1 C 933 

— Carriers are not lialdc for any Ios- 
if the consignee, for his couvenieiice >v by 
laehe^ allows them to remaii. at thi.- 
nation CL* ready to be delivered, rlrar^ing ».d’ 
demurrage does not imply their lialulity a> 
ware house-owners. IS A L J 764=58 I C 

— Railway- Misdelivery- Del i veiw vi t li - 
out getting back railway receipts — No ]>rn£‘f 
of negligence — fraud of third persmi — Non- 
liability,'’ See Railways Act, S, 77, 35 ML. 

J 35=41 M 871=24 M L T ;tS=49 I C 69 

—The Railw'ay Company is lialde for'; 
damages for breach of general ihity if •.* 
passenger by its mere invitation or permi- 
ssion suffers injury. But subject to stain* 
tory limitations this ge?ieral duty may 1«- 
governed by specific contracts, which ma\ 
enlarge, diminish or exclude it. Bt«:h 
contracts define the duties of ike par^ic^ 

& the plff. cannot be allowx^d to make more 
out of it than he is entitled But if the 
contract deprives a passeng(‘r prima facie, 
of his right to benefit from care, the onus 
is on the Co. .to 'prove, that , he has assented 
to it. This the passehjpc may do either 
by himself or through Ills agent, authorised 
antecendly or by ratification. The intention 
may be infeiTod from Ms conduct. I! lie 
leaves the negotiation to his agent & intends 
that he should make terms on which he is 
to be conveyed, he cannot afterward.s allege 
want of authority. Jf the agent does not. 
care to peruse the terms on the back of 
the ticket, it is not the" Co., who sliould : 
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CAiiliiS (Vontd) 

{If) Uninstired (CtmekL} . 

nbippers receh'ers of oargo iitiitlii” 
od goods in oase of sliortagfe* f»iiiM]i||ioi witli 
M- nifober stioop & witib diHererif ifilc A 
the shipper aeeepts the hill he tniifiOl nm 
for 'shoHagt* f#e€aitiS€ of proiwi^’ ooliw, 

M h T laiH. a)=ii I c im 


m i«) msm ALL muk cmsmBkim cifit wiis? itii-iiii 

m 

CARWEIS (Cmitd,} ' 

(i^) Eailway company (VoncM) 

Biilfer by hia iierfect. If the Company does 
liothjHg misleading the agent as well as 
the principal are both bound. Otherwise it 
would be impracticable for Railways com- 
i>anies to aiTange for consignors A trave- 
llers without in convenience A delay those 
■ dealing with them, lit C W N 905^31 I C mi 


2E ) Wile are carriers 


<17) Recovery of value or goods or damages 
or freight paid. 


' A carrier is employed to carry 

goods for ; others for rem^arti* llie Port 
Trust- Board removed coKignee's goods 
from - wharf to import yard, & Htorecl no 
fee^w'as to be charged for thin reinovaL h 
is not a carrier for this^ removal, it iajsing 
a part of landing A deliver. Ho art. JMI of 
-Limitation Act was inapplicable to a suit 
for- compensation for Injury to goods. Id 
I € 972=4 Shi 2li 

CARRIERS ACT (III OF 1845) 

— The Pairiers Act applies to Itvib 
ways oniy to a limited extent. A I 11 
19:H Cal fiH5=B5 0 W ,i:|H=lnd EuMPdni) 
Cal 797=134 I C fJ 
— Railway — Carriage of goods-— C 'on- 
tract rate to lui enhanced, when. See t'oe- 
tract, Construction. KJ A L d 444=r»7 A 

:mmi c ssi 

— In India a common currh!!’ ha- 
two distinct liability, one as an Uimro. 
another as an obligation for safe carrying. 
If the goods d(> not come under the Hcia 
to the Act, the carrier’s liubibiy can I c 
limited by a special comraci nuh•'*^ lie* 
loss occurs Irom negligence or crimiiiul 
act seems to be the eifeci of Hs. li, K, A 
of Carriers Act IHfjo. it was held 19:,' 
cl, 10 of the agreement did not co\cr 
through neLdieeuee or crindnai atu, b 
India there is a statnti»ry prohildtio , 
against exeuipuhig the carrier i'rfuii 
Uabiiity umler ahijve cirt.mmNtam'cs. dj*- 
English iuterpHitation *ff hm is J4ppli» - 
able whirl! i-- to distinguish hetweefi jU' 
surance rl-k-. A (‘urryiiig risks uhicb 
should not be exiended to those 
:«b'-enc“u of clear provisions. Hic bif ■ 
carrying Hat was on fire A ^ w.n- s*‘i|t!le't 
under H. H Carriers xlct *v it was .> 

there was !!0 ctUitrary evidence tiir if--, 
was dim to ihe negligence or the cihi'rcd 
:iet.. The clan.-c “waiTantetl no rr* etns > 
against carriers’’ was in the popey bons? 
t»y the idtt, insurance Co. This was n«»i 
relinquishnien! by I ho Che b)r not exoiiipunl 
risks. The luauMiuai Co. cannot sue In 
their own naum a^ they chiuicd byw'ay" of 
subrogerJoii A imt of assigning, but tins 
Jute lU was the proper piff. .It yi’M for 
the pllL to prove the 'amotiiit' of’’ datfiages 
but for. th*B defftHlIbit i» proper !«»► 

diBmms the «»ii 15 C W K 226=98 C 2H:. 

* f 1 C Jli 


— Where goods in possessioii of a 
Carrier on another’s behalf are wrongfully 
put on board a vessel and the vessel in"-* 
imcently accept them in the ordinary course 
of business, the carrier is entitled to 
demand the goods. AIR 1931 Cal 269=52 
C L J 365=Ind Eul ( 1931 ) Cal 786=134 

I C 82 

—A bought gunny l>ags from L & 
resold to B, who ])ooked frieght with C. 
’Ooods were taken l,)y L to C’s vessels & 
obtained mate’s receipt. A A B contracted 
that till full payment seller’s lien subsisted 
on mate’s receipts or Bill of Lading. C 
issued to B the Bills without production 
of receipts A the Bills wei-e negotiated 
for value. A paid L A got the" mate’s 
receipts A gave notice to C not to nive the 
Bills to B except on pi eduction of mate’s 
receipt- C replied that they were given to 
B. A sued B A C asking from B value 
of ^'oods A from the price as damagee 
.held th*»t under S. 83 Contract Act genera! 
property passed to B, C’s issuing Bills to 
.B w^as not a wrongful act. Delivery to B 
was incomplete A A had a right to' posse- 
ssion A can claim damages fnnn C. 52 C 
L J 305=A I E 1931 (Jal *269=134 I C 82 

■\r 1 ^*m“ccoverabie, 44 

M 14 0=40 M L J 0(=13 L W '273={19oi) ii 
W N 38=29 L T ,^5=62 fc 3^ 
-—Goods accepted l>v consignee— 
ptance whether precludes claim' for dam- 
ages. 14 C L J 472=39 Cal .‘lll-io T r 


( IS ) Special Contract 


I . V; ; ianniafU-, InnUiuo 

tKs habilny. il ^ J, i; , 74=31 I C 474 
—I iirter .■loreL'iuen! will, thi; City tiir> 
y.ronto Mreet Rlv. ,vu< l.ou,,.! to 

kwp thy of ilh‘ roa.1 oc-uoiod liv i-‘ 

;u sound rapuh-s. Jt is ,„.t bound to' in ' 
T.mve the eondition boy„n,l the iilre-i<ll 
e.tstmg^state. a 1 R 19,7 P C 2,7 

, when a Bill *,>f Lading c?mtained a 
fpecia! clause which forfeited dain L J 




ARRieRS ACT (III OF I86S) (Contcl) \ CARRIERS ACT (111 OF 1845) (Conlil) 

-Carriers by water-Act not applic- & soine chests Were distroyed, The plaffs 
Me to— English mercantile Law applic- sued both the defts for the value & it w.is 
j{jle 3g M 941=20 I C 546 ^ notice within 0 months 

■-Applicability of-Carriers by sea. was served on the Ist. defendant Com^ 
not within the Act, Contract Act. S. 65. under 8. 77 Railways Act 1890, its lubihti 
1ft Rnm Ti T? 529-53 1C 536 was gone. There was no contract bet'weem 

-sS^eoLconK® r 1872:ss.^ tho/laff & 2nd defendant who was a sub- 
R9 72 7ft ^2 P W B 1911-6 I C 966 contractor under the agreement. The 1st 

■ -If a special contract Umiting the deft, was the 2nd deft’s agent to make 
liability is legally entered into a common contracts. The Second deft was a common 
carrier does not cease to be so. 11 N L fl carrier & hence auswemble to the & 

174=31 I C 474 established to 2iid deft s 

— S. 2-The Act is inapplicable to 

carriage by sea. AIR 1928 Bom 5=52 B ^ ^ 

37=29 BomL R 1551=106 I C 470 —S G For limiting the carrier’s liabiii 
— S. 2 — “Common Carrier” as defined ty it is necessary that the nature of the 
in the section does not refer to his liabi- contract must have limited the liability 
lity* 11 N L R 174=31 1 C 474 under the contract expressly & in writing 

— S. 2— “For all persons indiscrimina- or the circumstances may be such that lie 
tely means simply that carriers can not may be engaged on a different type of bu> 
i*efuse business— Carrier is answerable to siness, A I R 1924 P C 4Cb5 L RPC Til 
owner for safe and sound delivery. AIR =26 Bonu L R 571=51 C 304=34 M L T 53= 
1924 P C 40=5 L E F G- 121=26 Bom L R '51 I A 28=22 A L J 173=19 L W 277=(1924) • 
571=51 C 304=34 BI L T 53=51 I A 28=22 ■ M W N 158=28 C W K m=80 I C 1038 

A L J 173=19 L W 277=(1924) M W N 158 -«-Ss. 6, 7, 8, 9— A steamer Compiiny. 

=28 C W N 302 (P. C.)=80 I C 1038 unlike a Railway is an insurer for carriage 
— Ss. 2 & 6— In India the duties & of goods subject to S 6 Canne^ Act. If the 
liabilities of the common carriers in India goods consigned to a steamer Co. are lost 
are governed by English Law & not by or damaged the onus lies on it to prove 
the. Contract Act. He is liable as an in^ that it has not occurred through the negh- 
surer, in the absence of a special contract geuce or criminal act of R or its 
or Statute for injury to goods except due or servants, 17 0 W ^l 633=40 Cal 710=1 i 
to Act of God and King’s enemies. A L L J 033=19 1 C 243 

licensee of a ferry is a common carrier. — S 8— Where goods are addressed t<* 

(1918) 3 U B R 120=50 I C 562 a place beyond the sphere of a carrier^ 
— S. 3 — Scheduled and non-scheduled business so that from another point ho 
articles— Package containing — Loss of — must forw%ard them by another carrier hi* 
"Value of lion-scheduled articles— Right to is responsible for the goods for tiie whole 
recover— Consignor has, though value of journey Unless he limits his liability by 
scheduled articles cannot be recovered by agreement, The agreement restricting llabli. 
him owing to absence of declaration, 59 ty must not, however be inconsistent with 
C 472 (476)=36 C W N 129=138 I C 89= A I the Carriers Act (III of 1865) An agreement 
R 1932 C 344=1 R 1932 C 397 exempting him from liability for the ne.gii- 

— Ss. B. 4, 89— The value & descrip- geuce of the carrier by whom he forwarils 

dion of goods ivorth more than. Rs. 100 the goods is in contravention of S 8 of the 
miust be made known to a common carrier Carriers Act and is unenforceable because 
before it can be held liable for its loss, the carrier by w’hom he forwards the gond< 
Though higher rates are chargeable. Yet his agent in the matter of the transpor? 
the carrier w'ill be liable for the loss and a stipulation by which a carrier is tf> 

'Of or damage to such goods if it arises be exonerated from liability even for the 

from his negligence or criminal act or of negligence of his servants or agents is con 
his-servants’ or agents’. It makes no tral:y to the provisions of S. 8. 59 C 472 

dilference if the merchandize is stated as 8 Kegligence is presumed by lo.ss 

luggage. The defendant must prove the of goods & if the common carriers do not 
■absence of negligence. 19 I C 756=17 C IT rebut it by showing that they are not gui- 

K 970=41 C 80 Ity of it as would entail their liability they 
— Ss. 5. 8, 9— Some tea chests were are liable for damages. A I R 1931 Mad 
consigned to the deft, Ely. Co. from Assam 115=1930 M W N 816=1 R (1931) Mad 402 
^ thence to England, by the =130 I C 658 

plff under an ordinary railway receipt for — S. 9— A canal company carrying goods 

iand transport Owing to breach on the under a contract with a Railway company 
lines the Ely. Company had to take the was sued for damages for loss of goods. 
goods from traiihati to Chandpur by river Held that for negligence the former com 
through 2nd deft's fiats under an agreeme- pany was liable (1930) M W N 810=1 R 
lit with him. On the flat there was a fire (1931) Mad 402=UO I C 658 
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CAKRIBS ACT (III W IW 5 ) 

-»-S. i*-L 03 s* from m imkiiowo eaiwii 
iH preHniopt'ive proff of iiegllgonca, A I li 
imH iU IMUl E (1920) CM 43^' 

m I C' I4S 

— 'S !o8h of tfo«’»tls irt prittia 

1‘anlo proof of oo* 4 '!ij 4 eooo, hi a nuit ftyaionfe 
oarrior noj^^ij/ence need uoi l>a proved by 
the pin A I E 192! Clal 3!r>=n:i <5 E J 72= 

4M C H 

lO^Uuiier R 10 (Mriors Act 
ooiioe oC loss tmrd bo given as tbe do- 
fendani’s knowledge nbont it. is insuflTcjeut 
38 C 50=9 ! C 960 

— H, lO-'-The pllT, most give* notice of 
loss nnder R !0 of tbo Act as Ibe carrier 
geiiing knowledge by tbe way is not enough 
' ^ ■ ■ 38 0 50r9 i C 960, 

!0— T'o successfully sue ibe carrier 
conipany for damages due to short delivery 
fh*i pMf. must under s. 10 of tbe ,Act give 
notice of it to the Comptuiy though it may 
get knowledge from any other source. A 
riausf h\ the Bill of badiug does not 
limit ‘be requirements of the sect itu). «7 € 
L J 294=41 I C 919; 

'"--B. IO--'Tlie condition was held not 
unrensonrdde when a contract with carrier 
providcsd that no claim iti rospecl of this 
contract- shali.be valid unless in w'riting & 
.givfri to the office ivithiii six months of 
default, htss or damage. A I ll 1928 Cal 
■37l = ! B (1929) €a! 430=116 I C 148. 

■— B. 10 — Notice iu local agent sutlb-es 
A I IT 1927 Cai 394=54 C 430=3! C W N 
358=100 I C 903. 

— B. 25 — Common Carriers-— Contract 
Act— Not applicable to Bill of Lading. 38 

Mad 941=20 I G 540=20 M L J 162. 

— B.-38 and 9 — Injury to g«*ods culm- 
sled to earrier—Nogligenn! — Cnu> of proof 
23 V. W S 998=47 Ciii d=l7 I C 406. 
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Bee also C’ F Code 8s. ItJ to lit 

CASBATl. 
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It. dl 41 0) (ay^x 


CASE LAW. 

— »%e Prafdk'e— Preeedeist . 

CASH. 

^•‘Hec Bent. 


CAST fa 

Ree aim (l| C P Cbitk s. 9, 

(2) Hindu liaw-Ckmie, Converiiom 

—As regards the racial eltdm maleriti 
ty is of no importance. A f H 1925 F f.I 
29S=3U C W N 289=2B Bom h II iril=5:i I A 
42=a K 582=23 A L A |0|f»=49 M h J 821=43 
C L J 23=91 I C im. 

— Ex-communieatiotj i« a made ^ «if 
enforclhg payment of One or Is a ininLb- 
ment- in its default* A 1 11 1924 Kag 157= 

71 I C Jll. 

■■’^AgambadiiU's— Cuatoiii — ion 
of' siridhanaiti of ehUdiesg widow, 21 I G III* 

— Elavaoiyars ■ are sudras md.. 

yeeiuiiatliiars also the word ‘varujd^in it 
does not eoiinote tbe vanIa class. 27 M ’L 
J 253=(191.41 M W- N 822=1 L W fi75= 

21 iC'7., 

—Though .the tiunpfe ^ be public, 11 
can be ow'ued bv a^caste or its sectbus. 

■4 h W 228=34 I C 551, 

— ITiglit to owui and oriioy i'iro|a*rl >*, 
though a Ihietiiating body C i'M'.’ode O I li 
B. 24 C 'W N 2tML54 I C 111. 

CASTE DISABILITIES BEIOVAIACT' 

I III -IIF nil. ) 

— Proioctiofi atforded by extontl- ofily 
to ariual perstm wlio idiher reiiounrcs bir 
religiofi or has l>ceri excluded from tlic 
eommutdom of any religion or lias bee ft 
tk'prived of caste. 0 Luck 487 |49'l»-7''s8 
C \? X 83= A I R 1931 O :4ri1 = l4 O L d 

2b3=02 I C 7lf. 

—When once a jiei\«oii lru‘ chtinurd 
las religion and his per-^oiud buv. iha? law 
wnll eovern the .succession id’ Iom 

children. A I IT 1931 ilmili 301:? 8 u W S 
BAslnd Eiil (1931) Omih 3:11 = 111 I C lit, 

— ProjcTly of a father convc^Hittl to 
Miihomndanism is herltaye by lii« llimfy 
son. Ilig share wotilcl l*e jKfeoitlhtg lu 
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caste' PISA llllTIES lElOVAL : 

ACT XXi m IS50 (€mtid). 


ur 

CASTE !>!SA*I!L!TIES REMOVAL ACT (XXI OF 

1850) (Co7itd>) 

Hindu Law as he would be put in the same 
position as if his father is not converted. 

8 SL B 156=27 I C 557/ 

— Conversion — Bemarria»e of Hindu 
widow— JiTo forfeiture of Estate. 1 1 C L J 678. 

—Only protects the rights of the 
person who has lost his religion. Eights 
of uncoverted. relations to succeed to the 
convert are not protected by the Act. 
Hence a Hindu cannot succeed to a relation 
who has become a Miissalman. A I E 19Bt 
Oudh B0l=8 OWN 83=Tnd Eul (1931) 
Oudh 331=132 I C m. 

—Brahmin's marriage with a Sudra 
female is valid and their son is legitimate 
but has a right to I/IO share only of his 
father’s n,s well as uncle’s estate. Hl’he act 
is inapplicable to him. ATE 1931 Bom 
89:»33 Bom L E 1B48=I E (1931) Bom 225 

=130 1C 17. 

— Shia Law determines the heirs to 
the estate of a Hindu converted to shia. 
A I E 1928 Oudh 138=3 Luck 154=4 0 W 
K 1243=107 I C 890. 

— Eegu. YII of 1832 or Act XXI of 
1850 apply to Oudh at least from the date 
of annexation and so both of them are 
inapplicable to a convert renouncing his 
religion before that date. A I E 1928 
Oudh 138=3 Luck 154=4 OWN 1243=107 

f C 890. 

—Due to Act XXI of 1858. a Hindu 
daughter cannot be an heir to her father 
who has become a Muhommadan. ATE 
1927 Mad 72=24 L W 675=(1926) M W N 
952=98 1 C 867. 

—The person who has changed his 
religion is relieved from forfeiture by the 
Act and not any one else who is affected 
by such a change. A I E 1927 Mad 72=24' 

L W 67o=fl926) M W N. 952=98 L'-C 867;' 


— Eight of inheritance Is not lost 
even after conversion* A I E 1924 Pat 420 
=3 Pat 152=5 P L T 203=(1924) Fat 85= 

78 I C 149. 

— It is not iritended to enlarge the 
convert’s interest in any property or to 
remove any restriction to which it was 
originally subject. 44 M 891=41 M L J 243 
=(1021) M W N 594=14 L W 257 (P B)r 

64 I € 676. 

— The Burmese Buddhist relations of 
the deceased Muhammanan convert cannot 
succeed if they fail to show that they had 
a right to succeed otherwise than as 
Muhammadans. A I E 1922 L B 15= 

64 1C 514. 

— The same rights to individuals after 
apostacy are secured by Act XXf of 1850 
as they existed before. 89 P R 1915= 

3i I C 476. 

— Right to inherit is not forfeited by 
by exclusion from caste. A I R 1930 Put 

564=Tnd Rul (1931) Pat 85=129 I C 03. 

-S. 9 of Beg. Vir of 1832 and Act. 
XXI of 1850 set aside the penalties under 
Hindu Law for renunciation of religion or 
caste-exclusion. A Hindu became a Muho- 
medan in 1845, His son who remaine<l a 
Hindu has no right to his father’s share in 
joint family property and no suit can be 
brought after 12 years, if the above eiiuci'- 
merits allow it and as the right was barred 
in 1857, neither art. 142 of Act IX of 1871 
nor art. 141 of Act XV of 1877 removed 
the bar. 13 Bom L R 427=10 M L T 25= 
(1911) 2 M W N 432=10 1 C 477=21 M L A 
645=15 OWN 545=8 A L J 552=33 A 356= 
13 C L J 575=38 i A 87 (i» C). 

— Looking to caste Disabilities Re- 
moval Act a Hindu widow does not lose 
her right to her husband’s estate by con- 
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CASTE DISABILITIES REMOVAL ACT 

{XXI OF 1850) (Cmtil.) 

version to Muhomedaniam. 35 A 4f.6=ll A 
L J 078=20 I C J35. 

— TIftoet of— Hindu widow-Conver- 
sion to Tslam-Tle-marrlaKc-lSro forteinre 
of inheritance. 2.3 M H T 8t=44 I C 29T. 

—The sons of a Christian convert to 
Islam sold some villages to their cousins 
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CASTE DISABILITIES REMOVAL ACT 
(XXI OF I8S0) 

— S. 1 — If there is no previous 
conversion does not give a right l»rti- 
tion. AIR ISai Mad 224*44 M 801*14 1 * 
W ^>7=4! M L J 243!:(1021) M W N 5M 
(F B »*44 I C * 7 *- 

(l<t21) M W N 38fi overruled. I 

1 — Cliriatian convert’s dcBondenta 


EStllTO miivi rta/ui-v 

Occupancy tenants of one vlUaSe sued for cannot sue as reversioners to the d«cc»««d 
poi^ession by pre-emption. Held that the The act is applicable to 

plff’s suit should be dismissed as their right jjjg convert himself only. Per OldfieU 

was in ferior to that of the vendors as the r ^ . renunciation > & ‘ deprivation ’ 

vendees being Christians were not deprived apply only to rights already accrued. The 
of their right to succeed to the vendors. 1 protection under the Sec is given only to 
Lafa 376=2 Lab L J 523=55 I C 428. convert. Per Back-well .T. " hiiving 

—The caste Disabilities Removal Act bean excluded & being 
keeps a person’s rights intact as they were do not refer to an individual who by hir^ 
before apostacy. 89 P R 1915=31 I C 476. belongs to another caste. 40 Mad 1118.37 


— Scope and effect of Hindu Law 
Conversion. 15 0 W N .545 P C=8 A L J 
.552=13 Bom 1. 11 427=10 I C 477. 


_S. 1-The words ‘-he is deprived of control-! 

caste”, have to be read with those preee- 
diu^ as meaning what is generally under- 
stood by the word' ‘onteiKte” one excladed CASTE QUESTIONS 

irom religion and community. The Act p Code. B, b 

does not apply to the case of a Hindu 
who has l>ecome a Jativaishnava. x'^. f. H CASTES AMI SECIS 

1931 Cal 74h3r> C W N 726=54 C L J 61= ^Ballavachar 

IJ4I CI272. 


1C 7S3* 

CASTE l>ANCIiAYATS, 

— Jarisdiction—Power of the., eh 11 

courts to control — libel--*' caste 

A li J I C 141. 


S. 1-— The .section applies only to 
actually converted or out easted person but 
Kuecession to him is governed by the law 
applicable to bim after conversion, A I 11 
1930 PC 251=1 R (1931) PC 12=I2S I 

c im. 


— Tialliivaeharis ami llhats* C.'lrarii" 
ctcristies and origin. Heh Emiownieids, 

:!7 P W IST 74 1 F CMf I C ilt 


’^CATTLE THESEABS ACT (I M iMtl 


lie to bim after conversion, A I 11 ^Glvil Courts do not hear Hni!» for 

* C 2i»i=i , R (i9.n) P C/ 12=1211' I <.0ii'ipensating €‘Xf*e*nses incuir*ci to fcleiisf’!' 

C 2tiS. eattle unlawfully imi mounded, ■ Act I of 

S. 1-The act is in applicable to 1871 gives a special reiacdy, 2 C P I « 144. 
determine the heirs of the propositus when —Damages, Suits for. 14 C l$4, 

hlH ancestor had changed his religion. A I -.-B. 22— In absence of Um 


R 1928 Oudh 138=3 Lnck 154=4 OWN gpecifically claimed no tkimpeusat ion mu >» 
1243=107 I C 848. given. Sentenoe of impriaonment under R. 
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CATTLE TIESPASS '' ACT^!' 01 - llll' )■" 


mi 

CATTLE TIESPASS' ACT 

(I OF I8TI) 

‘J2 is when it Is in default of com- 

pcosatioii. A I R. 1930 Nag 149s31 Or L J 
278=26 N L R 158=1 R (1930) Nag 121=121 

\ c m: 

— Ss. 1 and 18— Object of private 
cattle pounds— Resumption by government 
not questionable by Civil Court— Act- 
under— sovereign power Jurisdiction- Civil 
Courts* 39 Cal 615=12 1C 965. 

' — S. 10— The lessee of graxing land 
can und'^r S. 10 impound the cattle whose 
owner refuses to pay rents for grazing & 
such impounding is not unlawful or an attO’* | 
mpt at distraint though the owner to 
prevent it has to make the payment Per 
Huda J Such seizure is illegal & amounts 
ip an attempt of theft which can be resis- 
ted by force. 18 Cr L J 849=41 I C 817 

, — S. 10— If a watchman, has order to 
capture trespassing cattle while watching 
crops on land, he can seize them while 
trespassing on land in his -charge. 31 I C 
372=7 Cr L R 23=16 Cr L J 772. 

— S. 10— Right to seize cattle subsists 
only until the cattle leave the land. AIR 
1925 Nag 50=25 Cr L J 1004=81 1 C 716. 

— S. 10— The section authorizes im^- 
pounding cattle by a watchman having 
general Instructions from the cultivator or 
occupier to do so, 16 Cr L J 722=21 I C 

■■■'27.r(M)’ 

— S. 22— Words “reasonable cfompen- 
sation for the loss caused by the seizure of 
deiention ,of the cattle ’’-meaning of — -Magi- 
strate, whether can award pleader’s fees to 
a succeasfui . complainant. A L R 1^22 M:548, 

— S. 22 — The defendant should prove 
the justification for seizure when sued for 
damages for illegal seizure of cattle & such 
sued is not barred by Cha. 5 of the Act. 44 
- r : ■ ' I C 2m 

22— The owner of the cattle& 
!iot the complaining g agent can be comp- 
en^ated A I R 1929 Nag 152=30 Cr h J 
casznoio) Cr Cas 18=1.? A 1 Cr E 63=1 E 
(1929) Nag 136zlH I C i2l 


— S, 3*2— No Compeimatio!! need be 
■claimed in the complaint A .1 E 1928 Mad 
369=29 (> li J 325=108 I C 8d 

— S, 22— Crazier of cattle is agent 
within, s. 22 AIR 1929 Niig 152 = 3 d (d* U 
J 633={1929) Cr C 18=13 A I Cr U 

^1921 Nag 136=116 I C 424. 

— S. 22— Compensation order is illegal 
when loss is not x^J^oved eomx>eii.Hatloji is 
not claimed in the petition. A I R 1923 
Pat 292=4 F h T 23l=(1923) Fat 96=1 l»;it 
L:R :Cr .34=24 Cr L J 311=72 I C 71. 

— B. 22— Compensation is not fine ' & 
an order for it k appealable, AIR 1922 
Bom 191=46 B 58=23 Bom h 1 836=2*2 i> 

L J 6*24=63 I C 160. 

CAUSE OP ACTION. 

■ ■ —See, CV^F., Code„sd20/ 0, II ,i\ ,2 i> 

i''S. 

— See Damages. 

—See Tort. 

CAVEAT. 

— See Probate. ' 

—See Will. 

—See, Probate & Adm Act Ss.. '5d, 

■ ' '7ri;7i; 

CAVEATEMPTOL 

’■ — Sec C P Code 0 XX f r 93, ■ 

: — See T P Act s. 55. ■ 

-T-In the ease of a .'iuie of a pro-naie 
or other chose in act.loii, thfM'ule of cavnat 
eraptor is appli cable. 150 j * 1 , R m 5= 7« 

' ■ ■ ,P W II 1915=20 I C 8S?.. 

— Doctrine of— Apjdicability to ciiurt 
sale. C P C 0 21 R 71. 23 M L T 9=34 M" 
L J 156=43 I C. 68.1 
—Doctrine — applicability to exocntiofi 
• sale. 36 M 194=21 M h J 969=12 I C 441 
—Principle of — ApxdicablHty io iadia 
Vendor and Purchaser. 15 M D T 24(K=3>; 

M' 887=23 I C 170. 

CELEBACY, 

—It is not an institution for charita* 
ble or religiouH xmrposes, which under 
pretext of oelebacy tempts to crinu; & vice. 

II i C 166. 

CENSUS REfilSTER, 

—See Evd Act B. 74. 
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Central IVoviiices Civil C«mrtH(Act XVI of tHS5) 

— S. 8-“-i)cv|>nty IJoniiiilKMorter •— 

Coiiri ol,‘ ocisjfinai jurisdidioir tNud. Pmv. 

ijnnf] llm. Aei, a IBO ( y ) I Pat. L J m. 

•*—8. ir> — Ori.i^iiially the pill’ hiuhI fur iin. 
lOul-I.O-P f)Hi, subserpuuitl y Ih‘ i^avu up aparl 
uf lus <4:nm luavifijjf iliu bahutuu of Its. 
Throiigh mistiako Kk. 

]>rayo?l fur. The first Court dimuiswsh on 
appnn.1 tr> iho 'l)t judge it was nnuanded A- 
uHiijiaiely decree for lis. 988-3-7 wasj.assed. 
It was field that the suit value heinii: ll*^. 
988-3-7, an appeal lay to the l)t. Judge & not 
to sub-divisional Judge. J nrisdici/iou in appirils 
is governed by 8. 15. ft is reduced daiin whi<ih 
is the suit value for ap]>eal purposes when a 
a piff. voluntarily does so. 44 I C 287. 

— 8 21 — The weight of authority is clearly 
in favour of the view that the High Couri’s 
power to interfere in eases under vS. 3G of the 
Legal Practitioners Act is only Its general 
power of superintendence and control over 
subordinate Courts and is very limited in 
extent; but a power of interference or revi- 
sion certainly exists. 28 N L E 4 (C) r 1B7 i C 
C>6 = 33 Cr L* J 408 = I E 1932 ' N ' 57^ = A I B 
1932 K 50 = A L i If 32 N 260. 

— S. 21— Power of ■siiperlntericleiice and 
control given by-— Siuiilar to that given to 
chartereVl High "Courts by S. 15 of the Indian 
High Courts Act, .1861, "and now given by 8. 
107 of th(i Cover ament of 'India Act. 28 N' L 
E 4 = 137 I G m r 33 ■ Cr L J 408 = I E 1932 
K 57 r A I E 1932 H 50 = A L t Ifl2 M 260. 


Cen. Pro. Coarts Act lot III 7. ' 

— 8. 9 When a question of law is referred 
to Bench the iucige dealing with the case need 
not be on it. A I E 1929 Nag, 2,^ = 12 N L J 
148 = I E (1930) Nag, 89 ( F B. ) = 121 1C 57 

-- S. 10 ( b ) (ii),-G. P Cl - B. 98 ( 2 ) - 
Judges comprising .Bench hearing ap]K?ai 
involving oidy a cpiestion of fact— -IJifrerence 
of opinion between — Procedure on— Decree 
appealed from must be confirmed um.fer S. 98 
of opinion between-Procedure ou-decrec 
( 2 ) C P C— Point of dilference cannoi be 
referred to a third judge. 28 N h K = A 1 
E 1932 N 88 = 140 I C 030 = ALE I9J2 N I4.L 

—8. 10 ( b ) ( ii )- C P C— 8 98 ( 2 

eonhrfll^^.il hu t^A^) (h) of (' P CoiniA JW. 28 

N f. E 89 ='140 1 € 030 = A 1 R 1932 N 88 = 
ALE 1932 N 143. 


Civil ibecHt. Pjll-^Ciei i'b 


Cciilfai Pr«Ciices Cciurl uf W»ti$ Act 
(XXIV fif IS#| 

A eomiiti.^sirui eaiimii voltitdarily |’<er»> 

manently alienate the iiiuiioveablr prn|»*rty 
of a pi'i'snfi iiiidrf Ifm Coiiri of w;irdH. il I C 

' ' ' ' ' ' 'ill. 

- ‘A fim* f/iio f! I* Am f of I9|5n siiit ■. 

inifinr bimod no 8. 08 ronlrat'l Act in* 

maintained. A 1 It 1921 Xag. 105= 17 N L II 

AnzkI IC5W. 

•■■“•8s. 7* I8 BufmriiiNtndeiiiH of Ifbitlii 

joint family property .• t onniuHsionerXi hjiiic' 
ilon- 'Morlgagii of joiftf family pro per CV'— 
Competenej— •rommiHHioimr’H sam'tioii lo tin* 
proposal lo mortgage enough, 17 C* L d 019 = 

40Cab7S4iPC| 

—8s. 10, 12. 20< 27" ■•Before mdjlifatlon 
under 10 in published if a claim in prvm^uilkA 
for arbitrament iu a C’ivlf (7oiiii, 8, 12 of the 
C IM.Vniri of Wards Ael^ Is liia}>plleiible, 8. 
20 in inapplirt'iblo timi suit filed against pro* 
dec?e.s«or-iTetitle' of ■« govern pierit Ward J: 
continued, against. hint', uricler. ih 2211.4 Cl F. C 
Ftatutes wdiieh restrict lighiK to «ii« niuRi Im 
strictly inlerprcded. Words which limit ex- 
isting remedies musi ho taken in a restricted 
sense, tlivii Court’s juriscliciioit cannot be 
restricted uiih'ss di‘arv expressed. 17 I C Ii2!' 

rSNLElIf/ 

— 8. 10 (2) Cl— A decree for specif i** per- 
formuace of a Cfmtrmd «f sale l»y a grmwiiaft 
<d‘ minor's property cannot be passes! except 
imr miner’s fjcnefit. 45 I C 192 uimi IJ I C 

331 (PC) 

-—8. 18 {2)-- Depniy Comiriissioiter can 
execute documeids for dociimfuds for Court 
of Wards. A 1 ll 1920 Xag. 4t10 r 05 I C 824. 

— 8. 91-1’he umendefl section di'clares IIkiI 
I'sroperty or personof the minor is not answer- 
aide for neci'^sarics under C’ontruid Act S. 

0 * 8 . i: N L U 2 d.= 6| I c Slid) 

^ — ^8.31 — Powers of Court of XVardn to Idmi 
minor's esuite arc not eimler tlria tliosc of 
natural giiiirdian. A I H 1922 Nag. 98 = 18 N 
I. n 145 = 5 X h J 49 = 65 I C 5A 

Ceatral Provlfices Cicnerai Clauses Act I cif I0il 

— 8.5{Cl I’lic M‘ri iiui does t4*tl require 
j tlie .proceedifigN to roipinm* hefort* llm origi 
• nai Plvurt A md I *d'oj'e. one whiidi jurisdic- 
j iioii is traiiHferred !#v ruiiefiduimif , A I li 
1 1929 Nag 2s2 r 12 .L J >2 - I H (19211 
I X:ig. 9*14= Ilf I €612. 


Ceiitr.al Erov.inces Court fees, amencliiient Act* 

, ( I of 1923. ) 

-•'I'hc x\ci is not rctrospm-iive A I E 192*1 

Xrtg. 71 = 89 I C 407, 

il ('i) i\k(£ 


I Central Prcivluycs Land Aiienalioi Ad {I I ©fiffll 

j ^ q-8. 9 f :!)'■“ The •4e,iiciii applies alfto to wit 

after eoiiimcta eiiwril of Aet, AIR 
|92t Nag. l4i = i4 | C f|f, 
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Cffilral Pfoiiinces I.and^Alieiiation , ■ 

Act (H of 


Cefitra! Prov. f.iind llev. Act 

fXVilioriHKl; 




— ,S. In (1) ‘‘Made” qualities not ‘execii- 
tioid but ‘deeree nr order’. A I R 1021 Nag. 

03 60 i C 545. 


Central Prov. Land Rev. Act (XVUi of 1881) 

— Waste Land Sale Rules of 1802 (Central 
?roviiices)“-Estate transferred under—- Land 
Revenue Act of 1881 if applies to— S. 72 of 
^o.t— jurisdiction of settlement Officer to 
deel-are estate a “maliar’ and to nscertain and 
determine the status and rents of tenants of 
estate under. 28 N L R 169 (176) (F. B.) 

— The proprietor.s are not prohibited fiom 
permanently leasing a village for valuable 
improvements by C P Tenancy Act as well as 
C P Land Revenue Act. 9 IC lU. 


alienated one village for lis. 2b .‘Uina.d r‘nil. 

By the settlement of iSbH. thr <h*f>‘ndunl:'., 

representing tile tninsfei-res were r«‘enrded 

as thekadars. wm'e sued bn; a part of i 

i^emindar’s takoii whitdj ho pa.ifl mnler the I- 

settlement, ilehl thui they Wi'i'e not liaide as 

there was no setiiemrmi ollieer’y order Indding 1 ^ 

them responsilde bur jania ^dso uiidei* Ss, btt, 

51 Land. Rev. Aid the.^ l^eUlemi ni ntih-es' ; 

cannot give pi'oprieiory riglO'- i.o lin^ <{«dVn 
dants for tlio tirst time, he i-ioim*! itx i!r> 
ihekajama, tliai tlm ]iartie-^ weie rio!. landhnd 
and tenanis that, the. R.<*v. authorities would ■ 

liav'e been a]rproaclu‘d by t he plif. ! \ I. R 71 

— Ss. _i;r. a Suli S —4 <•!. Ih rla.-.I [ 

lory 8}{il — MViue/ r///?'// hi hlwiraf -Srrn iti rf/ o:' 'f 

State to tjH w.a>hi yorlff — De/mr Sp, 

Eel. Act. S 42. ' 17 A L J RIK. 



— Agreement by lamlardar not> to demand 
hvi is valid. A T R 1923 Nag. 211 r 70 I C 72. 

—Definition of “Malik Makbuza” dis- 
tinguishes it from other proprietors, In the 
0 P a person can simultaneously he a malgu- 
zar and a nialikmakbnza iu the same miihal 
and transference of one such estate does 
not affect the rightsknd liabilities attached 
to the other. “ 4 N L R 2. 

— Premaneut Lease — Power of propiie- 
tnrs to grant. 9 Ind. Cas. I! 3. 

— S. 4 A and r>9 (4;)-S. G9 (4) of C P Land 
Rev. Act deals with classification of land and 
not the proprietary rights; also is applicable 
to bhogra land— An assignee, of proprietary 
rights in such a land is ‘proprietor’ within 
S.4 A12NLR 139 =: 36 IC 547. 

— S. 4 (3)— A settlement officer fixed the 
cess, His sanction is enough and no sanction 
for rates is required. AIR 1922 Pat 399 r 1 
Pat 83 = 69 ! C 672. 

— Ss. 4 (3) and 153 — No suit lies to recover 
unsxnctioned and unrecorded deshra Bhet 
and Kot Chhanni. AIR 1922 Nag. 19 = 64 I 

C 722. 

— Ss. 22, 136 — H (1) — A partition appli- 
cation dismissed by the Deputy commissioner 
was appealed on to the commissioner who 
dismissed it and the High Uourt was approach- 
ed in second appeal. Held that ani appeal from 
Deputy Commissioner lay to the District 
Judge under s. 136-H (1) C P Land, Rev 
Act amended by Bengal Act. IV of 1906 and 
as the appellant wrongly made it to the 
commissioner his second appeal cannot be 
maintained. 9 I C 202 = 13 C L J 412. 

—Ss. 33, 82 & 89 — Land. Rev. Act does not 
provide that a Record of rights under S. 82 
IS incomplete until chief commissioner’s 
aeclaration under S. 30. Hence the plif. must 
suit that the person 
lecorded^as tenant is not a tenant. 45 I C 470. 

— K ,->, .>0, 51, bu~j\ 7,emnidn.r permanently 


— Ss. <>-i, lOS A', 1 Hi -As laud UfVfum* I'm* 
malik nuikbuzn plul is ]):ud tlinmub ilr.* 
the mulguziir umlm* SM and wlmna .-'ub; bu' 
arrears of revenue payable, io tin* mah'uz.-ir i- 
made S. 108 is applicabhx 48 I C 92. 

— B. 05. — To enfort-e a idiarge undiu' S 
which comes undm’ B. Idi^ 'T P Act. a suit far 
sale must be brought. In such all persons 
interested in the laud suii'nI be. pariii*.-. Whmi a 
new cause of action is added to I ho plaint. ^ it 
dates back to the institution of I he suit with 
ref. to limitation, Such an amendment eanmd 
be allowed when it deprives the flofendant V 
right to plead bar by limitaliim. I N L R 117. 

— B. 65 xA — The Plffi zemimlar got snr 
render of the tenure from the siiwessor of a 
protected gaontia who got by the nwtier’s u-. 
signation. The defis. iti possession pleaded 
illegality of reliiiqiiisinneid atid atlvors** 
possession. It was hold ihai iheni wtts mul 
inginB. 65 of whicli disentilled a gaontia 
from relinquishing his rights. There was no 
adverse possession as the zemindar had no 
claim ^to present possession as Imtg as the 
gaontia tenure was there. Rightx of sindi a 
nature as wmuld hind a zemindar after the 
gaontia tenure is extinguished cannot he 
given to others liy a gaontia. 1 Ikt L. J. 

293 = 1 Pat ;LW 449 = 37 I C 107. 

— B. 65 A — A protection certificate in 
pspect of a joint family proptU'ty issue d 
in the name of one rncudie.r does md make it 
a self-acqtiired property. It, limits tlm z.'imlrr 
dar’s rights of ejectment ami rent enhance 
raeut. A subsequent siaiut(‘. forbidding parli 
tion does not chatigc the, nature of joiip 
property. When a jiorson in repri'scnlaliu^ 
capacity accepts a lease and gains it, the 
advantage under H. 90 Trust Act Is’ for tln^ 
benefit of all. 10 N L R 64 = 24 I C 855 (F B} 

— B. 65 A — Powers of aprot.mdcd LUintia 
see. i Pat. IJ 29:;. 

— S. 65 A { ?0— Decree for ejeclmmd 
the Kodar on failure to pav Jama whether 
65 (A) (3) applies see. ' 15 N I. R 39. 
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CcHtral Pnif. Land Rev, Act , 

( XVIII of 1 88 1 )--^ ((hnld) ! 

“H. ijni A) I — Infinrcsi in i\> ilu^kadari I 
h\ not iran,'d‘c:j*a!>Uj and an award di- 
rcdlthig siirit a, saJa is imt logal and onforr, cable 
in'raa; n » <ic;‘rco nan bn nuhscd on such award 

54 I C274. 

~-S. bi) A sid) Seed n,{, (b)— %Joinfc’ atid I 
‘HclKirain’ slinuld bo iniorpretod according < 
1>> Hindu Haav, when a])plied to fcho Hindus. I 
A faniily wUli i in ]<> ini- properly iiiay separate j 
within tin; proviso by soparaiion in food, Inife | 
wfici’o there is sindi jiroperty separate in food ! 
as well as in estate uiast be proved. Division } 
of each separate property, may not be shown ' 
19 C L J 255 = 20 1 C 28. I 

—8, bf> A Kiib 8 (4) C— To prove sc para* | 
tion under proviso of cl. (b) to S. 55 (A) (4), | 
there must ho separation in mess as well as ! 
estate as regards the Hindus. When thepltf. ! 
separated in moss before his father’s death j 
and he gave some land for his maintenance, ' 
it was held that such separation cannot bring | 
the case within the first proviso to 8.05 (4) i 
(b), as from the receipt of maintenance grant, I 
no separation in estate and from Joint family ' 
follows 20 I G 28 = 19 C D J 255. ; 

—8. 05 A-- Sub. 8. (4) (d)— -When the i 
deputy coiuiuissioncr has to fix a ihekadarhs ] 
Jama under S. 05 (4) (d). No arrears of it for I, 
Art no Lim. Aict 1,908. arc due until the dis* j 
]mte is conciaded aaid the amount is finally ; 
fixed by proper action 7*N L B 109rl2 I C 804. ! 

8. 05 A ( >1 ) ( g )-124 A— A Odiekadar 

having no light -lo fcH timber trees under 
the leasi* does noi get that rigid. Igy 8. 05 
I A) 4. wliic.h only JiO’eGs such rights already 
poshcs nnl undm* 8. 124 A, 11 N L It 1~ 

38 I c m. 

■8s. i’»-t A. 70, 77, 81--~8uU .for ('.orrection 
ofenlrvin khewai as: io status of plif. see 
, , .7 27!C322. 

<>5 A. 112 and 152(a) — 8.05 .A retains 
^ome fumiiie.s in the gaontiasiiip of their 
villages and laadects I hem against Iraiisfcrs 
a,mi sulMlivisions, the eldest, male heir can 
iM'sign his rights as gaonlia on ilie diaiili of 
the last protected gaontia lad subsequensly 
he cannof transfer it to his brother. 

— Atkinson d (Imam J. cmdi'a) If 
separate cortifieales at diilVi'cnt tijnes protect 
twt> (n* more village.s forming a protected 
(enure., ilio eldest male heir cannot split 
iliem for his chojire of resignation or aciop- 
ii<m. 1'he election i.s irre.vocabie and antomati - 
call.v another heir of icpud degr<ie succeeds, 
'f'hc younger son caanad. surremfer the estate 
io the zcmiinda!* when (Imre is noevidem'c for 
the eldest sun's risignation. A person aOinn* 
iag the resignation musi eslabfiidi it. 

— By 8. 112 tlm Dy. Gomnn>s!oiier d<‘{er* 
mines pi'idcciioti elaims under S. 05 A. The 
eldest son ran roi’over the gaoid.iasinp if 
he proves his belter tide than that of the 
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Central l^rov. land. Rev, Act 

( XVIH 0f 1881 )-(CqHid) 

younger sun wlio is entered in the Record of 
Rights. And the presumption arising out of 
such entry can be rebutted by the fact that 
the (Tovornmeni and the zemindar held the 
eldest sou as the sole successor 1 PatL J 229 
=4 Fat L W 25G =:44 I C 817. 

— S. 07 — Govcjujment Ryoi—Judgauent' 
debtor deceased — Croj^s grown by heir and 
not liable to ntfcachmeut in execution of 
decree — Liability of legal represoniative. 21 

I C 372. 

— 8s. 08, 72, 81, 120 ( b ) A- 152 ( b )— The 
del: is were recorded as skikmi gaontias of the 
idffs. in the Record of Rights. A suit under 
8. 81 was brought for amendingjtheeiitry so as 
to describeithem as mortgagees in possession 
but the Jurisdiction of the court was question- 
ed. It was held that 8ettlement Officer’s 
order to make the entry was under 8. 08 or 8. 
72 and it can be reviewed under 8. 81 by a 
Civil Court and such a suit comes under art 
120 and not art. 14 of Lini. Act. It is a decla- 
ratory decree which can l‘e effected by Dy. 
eommissioncr under 8. 120. 19 C W N 1101 = 
21 CLd 640 = 30 1C 61. 

— 8. 09 — 8. 09 decides whether one pro- 
l)rict<)r’s land is sir land or not. I’i is inap- 
plicable when it is to be decided who is the 
IH'oiirietor. When the defendant is wruiigly 
entered as proprietor of sir land and a suit 
to correct such entry is brought rule of limiia- 
tion in 8. 09 ( ii ) C P Rev. Code is iuiipidi” 
cable. 48 I C 932. 

— 8 . <»9 -- Land not failing mtder 8 . 09 (1 ) 
cannot become sir land until the settkmionl 
officer finally re.emMlsit as such ami it bceoiiica 
so from the date of 14 ic order. 9 N L K 99 r 

20 I C 551. 

— 8. 09 (4 ) A]>plieability of Lint Act 
, suits under s. 09 ( 4 ) see, 46 I C 879. 

— 8s. 09 (4) and Sl—Wrong entry concern- 
ing sir land in (he Record of High is iran be 
remedied^ only under 8. 09 (4) and Hucli 
an entry is final unless questioned in a suit 
under, 8. 81. 11 N h H 50 = 28 I C 888, 

— 8s. 71, 118 ( f ) — When liierc is (me 
liiiubardar only be may coHect, jind j>ny tlu^ 
ravemie from malik makfjnzas, on looking io 
tlic ref. in 8. 118 (a) U) 8. 71 of Act XVjjJ of 
1881 A malik makbuza has to P‘kv the 
revenue imt to a co-shmer bu( ihrongh 
a lauibardar. lie cannot l/md a Malik makb- 
U'/ui by an agreement to which lie is no party 
' i>y [he maxim ‘dolgaUis non puiesi ddegiire ’ 
A statuie should Iw, so interpreted that as far 
as possilde. no word, sentence <n‘ clause , be- 
(•omes void, insignificant or superfluous. 
Wiiether a juatter is res judicata of potr de- 
pends on facts of the i>artiottl^ 
tivc defences can be OTmlliedp' R 189 b 

72— WiM^fc#:3&m4'^al0'Ruks of J80J--. 
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mahal of — Ascertainment and determination 
of status and rents of tenants in sucli estate 
— Jurisdiction of Settlement Officei' as to. 28 
NLR 169(176) (F B). 

— S. 72 — See under s. 49 of O P Tenancy 
Act. UNLR179. 

— S. 74— When a holding has been assessed i 
and if a plot proprietor claims exemption from ! 
revenue, a civil court can only put in force j 
Settlement Officer’s or Dy. Commissioner’s | 
decision under S 74, A civil court can fix the j 
amount payable by each co-sharer out of the | 
total revenue of a mahal. I N L R 1 40. : 

— Ss. 74, 132 -and 152— C was the mort- | 
gagee of a malguzari village excluding some j 
sir and khudkasht lands which remained j 
with the mortgagors A and B. After an- I 
absolute foreclosure decree C became the | 
owner, but the revenue for lands remaiiiin.i' 
with A and B had to be paid by 0 and 0 sued 
them for this amount. It was held that a 
Civil Court was competent to take up such a 
suit also it was held that a proprietor’s claim 
to hold land wholly or partially revenue free 
against the malgiizar whether as a suit or as 
a" defence to a suit is unmaintainable by a 
Civil Court under Ss. 74 and 132 read with S. 
152. Before -liability or right under S. 69 
Contract Act accrues it is sufficient if the 
original liability and its discharge by interes- I 
ted person exist. Under that section also | 
the right of imbunsement arises when the i 
payment is under compulsion of law and it is i 
necessary for saving the estate of the person ! 
from whom the demand is made. 6 N L R 27 

= 5 I C 705. 

— S 83— When wazib-ul-arz did not mention 
the custom of paying Desehra Bheat and 
kotchhauni and the direction under S. 77 (dj 
for its insertion was absent. Held tbat no 
suit lies for its insortiori in the Record and 
for correction. AIR 1922 Nag. 19=64 I C 722. 

— S. 83. — Limt. Act Art. 14 governs a suit 
to amend settlement of entries A I R 1922 
Nag. 76 r 5 N L J 199 = 65 I C 970. 

— S. 83 — The Oovornment must be given 
notice of the suit by the plit as 8.' 83 is 
imperative. 13 *1 C 184 =16 C L J 28. 

^ — S. 83— Only cancellation or amondmont 
of an entry in Record of Rights is allowed by 
B. 83 of C P Rev. Act 1881, and so a suit for 
that purpose, not being ^ suit for setting 
aside a government officer’s order is not gover- 
ned by Art. 14 of the Lim. Act 1877 but by 
Act. 120. 14 1 C 50 

—S. 87— A widow was only a temporary 
iliokadar but .seUlcment officer’s subsequciit 
order creniod permanent hereditary right. Such 
widow as such of her 
In Zt f f husband’s heirs & not 

to hti iieirs as’ stndhan AIR 1930 Pat 357 = 

1 Iv (1930) Pat 497 = I2^5 I C 145. 


— S, 117— The question was wlicifier n mal- 
guzar can take the assessed revenue from liis 
inaufi khairati tenants under s. 117. I kb! 
a malgiizar can ilemaml revenue, under tiiu ms'- 
tiou only from proprietors A' noi tenants A 
the .section is inapplicable in a maignxnri 
village to rent free inauli khairati tenants. 

I ML R15J. 

— Ss. 136 F H & 22 — If an iq,}plica.ni is cm- 
titled to partition, the court must do unless 
under s. 136 F, a co-shnrer in possession puis 
forth a valid objection, fn absenee of sie h an 
objection the court.s refusal to partition is n]i 
])oalable to the High Court, as such deei;sion 
decides “ the right of the parties.” 5 Pat L J 

140 = 55 IC4J8. 

— S. 136— A Partition under the Rev. Act 
does iiot come in force from the date of the 
commissioner’s sanction but from the fir.st, day 
of agricultural year next after its publication 
by Dy. Commissioner under S. t3>6 (i). Two 
Hindu brothers came to a private partition, 
then there was a revenue partition sancti-ned 
on 9th April 1894 & notified after 1st June 
1894 Bo the revenue parti tiori came In force 
only from Ist June 1895 & the rule of Hiinlu 
Law was inapplicable to the revenue partition. 

171 C 144 = 8 N L R 

— S. 136 G. — Under the the C P Ci\il Cou- 
rts Act 1885, the Dt. Judge becoines the Dy- 
Oommissioneras the original Civil (o)urt S so 
Dy. Commissioner’s order under B. 136 t'C P 
Rev. Act 1881 is the Dt. Judge's tlecisifoi A 
hence appealable to the High Court. 1 Pat L J 
290=37 I C 115 = 2 Fat L W 404. 

I — Ss. 136 G A H. — Dy, Commissi<nH*r'.- 
i order under B, 136 G- is appealaideas if pasred 
I by a Dt. Judge under Bengal Civil Gairk A^t, 

, If the appeal is made to the Ct)n 5 mi.s^i^){l«;r 
j from su(;h an order, im second appeal b» the 
j Higli Court lies from the Connni.Nsi/»rHn''."> 

! orders, 17 C W N 155 r 14 I C 160 

^ -B.136(H).(1 C ]> Civil Gmrl AH 

. 1885” in B 136 (li) (1) C P Rev. Ad refers lo 
J the Bengal (’ivil Courts Act 18.S7 as {hat is 
: the law in Bambuijmro after the Banjbalpnri’ 

I Civil Courts Act 1906. Bo w'heit a Dv. t’nm 
missioner under B. 136 (g) makes an order or 
decree it is appealable (o the Dt. Judge A so 
no appeal lies to the H igh Coui’t fro te the 
Commissioner’s orders in appeal. 38 (’ :*9j r 
13 G L J 42 = 9 I C loi 

— Bs. 137,141— Mukkadani gumastalrdulies, 
liabilities and responsibilities of— :i{eceivin‘^ 
information of non-bailablc ojl'em-c-- Ag«et{ 
omitting to report see. 1 1 f c"785 

— B. 137 — -Lamhardar has no right to Mu 
kaddarn remuneration. A I P;I21 

,, , .. NagSSr 63 ! C KIOO. 

— b. 137— In calculation of In, mbardari h;u| 
the amount of cesses must be e.xduded, A I R 
1921 Nag 88 = 63 I C I W. 
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1:>7 tu 140. — A n(»!i-rcsi<lcni, Lunbardar 
a|}j>niri(,in <4 a j,niniu,sliU!j to porfunsj Miikkafl- 
tliiiics (vnuiot uct (umiribui.ioii for his 
wa^'os fVoni his <;o-sharors as he is his agent 

43 ! C 967. 

— S. I As ituiyati huid c:in be leased by a 
lanibjirdar Caoiitiii without his eo-sharcr’s ap- 
proval. 24 C L J:-38r37IC26l. 

— S. loJ t'tr >viso--™\Vhcu applies see. 

I9CIJ202 

— S.bVi (:i)-l>i,',(jaali(iod Chier’s estate was 
under Co\ t, supervision. The rA)liti(;al Agent 
subdcM-an.l his (hiiiutia iutnn'.sl,. Then local ! 
Covt. g'lve proteefed status on thekadar. Civil 
Courts eanind try the quosliou of the validity 
of grant of such status if the original lease is 
not fraudulent. A III lOATPat 857= I R (19B0) 
Pat 497 = 125 ! C 145. 

— H, 152 (b) (I8~a)— When an imperfect 
partition of revenue shares in a mahal is made 
by a Revenue Officer, bis orders determining 
the respective liabilities for land — revenne of 
the co-sharers arc ultiMvires. Civil Court can 
decide the jdlotmont & it is not prevented by 
S. 152 fb) (Id a) from lixirig each co-shareCs 
liability. I N L R 100. 
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—The C. P. Land Rev. Act IT of 1917 is 
not retrospective in its etfect. An entry in a 
Settlement Record of a person as nialik inak- 
biizai muafidar docs not entitle a <Jivii Court 
•to hold his heir as thus privileged. 16 N L R 106 

.z 55 I C 426, 

— B. 2. — ft is not a survey'Tiuinher when 
escheated iipdik inakhiiza liedds arc leased to 
malgusiar for a term of settlement. He cannot 
mortgage his rights as lie is only allowed to 
cultivate for a lixed period. A civil suit can- 
not be based on siicli a mortgage. A. L R, 
19:40 Nag. 297 = 1. R. ( i93t) ) Nag. 352 = 20 N 
L R 181 = 127 ! C 352. 

— B.2-A person subsequently ceasing to be 
a proprietor may be included in Lambardar, 
A I R 19B0 Nag. 210 =: I R (19:40) Nag. 241 = 

123 I C 897. 

— B. 2 — As it is agriculture to keep khud- 
khast land under grass cattle cannot be grazed 
free of charge. AIR 1929 Nag. 108 = I R 

(1929) Nag. T24 = 25 N L R 16 = 1 16 I C 76, 

— ^S. 2 — All co-sharer Ganotias have a 
share in the tenancy. Ci-aontia is a projirietor 
of bhogra land & lessee from Government 
of the rest. AIR 1926 Nag. 147:4 = 95 I C 381. 

— B. 2 — Proprietary and occupancy right 
must be in same person A I R 1923 Nag 9:4= 
19N LR26 = 7nC 129. 


—H<. ( 4 ) ‘,iut{Sl^—Sofrtli}‘iiuml autry of Uiml i 

'o? "‘Sir' of (U'faiiih.mt — Svli vndoj' S So io ret \ 
orlile, vSthin one f/ear affar rr.Uleinent coui.es I 
hi fa r.jfect — frrorlsloii. hi S. (4) as to-- In-' ! 
fipfillcaifla io carer hi ichlcJi question Involved is | 
ar fi) pra/irhihuvi rhpifs hi fhe land. A. I R 19.32 : 
N :46 ( :47-S ) = [ 11 19142 N 44 = 14 N L J 171= ■ 
i:46 I C B84 = A L R 1932 N 78. ' 
-■■-H. •''M— Atoiseillcmeui proprichiry rights : 
cindcrred *jti imi. give any new rights also it : 
dnc.s uot retnove any existing rights of the i 
grantee, ntlierwisc obtaine<l. The award | 
makes the jn-operty heritable and aliena])le, ; 
but shese could bcuuijoyed only in accordance 
with 1 he pers-viial law. Hence in a, qneslion 
of devcdnlif u! or alienation, wc liave io fgo 
b-.ddnd, {be gi-aid ;uid sec the ginnitec's posi- 
tion and rights bed’ore the award. 2 N L R I. 

-S. 1.71. -d'be collcpto!’ {•ouipcnsaled ilic 

pi if. nndi*r S. I .>1 for infrifigijig liis rights. 
Then arefercjiec under B. 19 Land Acrpiisi- 
tion was mmle by {he collector oii his appliea- 
finti and the Ut, Judge refused to hear it as 
rebu’ence to Civil Court was provided by B. 
1.71. It, washehi that the Civil Court can Ilk 
the amouiit to hi; paid tuider B. 151 as being 
(lu! ifitetiiion of the seeti»>n. 2 N L R 172. 

C. P. Laiiil Rcvcfitic Act (II of 1917) 

- C. P. C. -Applieaiioi} of on mailer on 
wbioh Land Ibwemie Aet of 1917 silent— Per- 

14 I J 39 (Rev). 


— B.2 (17)-sir land-trees standing on-whet* 
her part of the land. .4 L R 1933 N 30=29 N L R 
1=16 N L J 1 = 142 I C 147 = A I R 193:4 N 53. 

— S 26- Application-— Dismissal for dcfanlt 
of — Fresh application f<,)r same relief not 
barred— Party not restricted to remedy in 
S. 28(2). ' !4N L J 39 (Rev.) 

— S,46 (o' — Mortgage of^ti'ces is a transfer 
of rights in i.lie occupancy in. si porliofj of the, 
tenancy liolding there can Ijc no registra- 
tion of tVie d<.>cument in contravention <.)f the 
section. A I R 1922 Nag. 252 = 70 ! C 34. 

— B,66— A person’s title is not alfected to 
as to file a suit by };>atw^ari’s entries in khasra 
A jamabandi but Bcttlemcnt officer’s such 
entries under S, 66 (1) gives a cause of acdioit 
A j. R 1930 Nag. 92 = I R { 1929) Nag, 17 = 26 
NL R 94 = 120 1 C 321. 

— «Bs.68 f:4), 68 (6) and22i}-Kntry of Bed t ie- 
merit Officer under B. 68 (3)~no sippeal, revi- 
sioii or review under B 68 (6) — eniry becomes 
conclusive — jurisdiction of Civil Couri.s bar- 
red to set aside entry. A L R 1933 N 177. 

— B,76“The Revenue Bojirdhas io sanction 
the levy, & not the rate of cess, A I R 1922 
; Pat, :499 = 1 Fat. 8:4 = 69 I C 672. 

— Bs.78 jind 80 (l)--14az,ar duos— Recovery 
j of Riglit of— Declaration ot— Suit for— Entry 
; in village vm-jilhul-arci under B. 78^that uo one 
has a right to levy bazar dues in village— BuR 
md> iu’ougiit within one year from date of 
' assessment being tpmer 

; last BetilcmenlT^tiLkllgWai, ^huder S. 80 (1) 

! iu case.Dt . j .: ; . A » R 1932 N 159 (161). 
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— S. 80— A suit to set aside an entry is not 
bad when a copy of wajib-ul-arz was not pro- 
duced as though applaed for was not granted. 
A I ll 1920 Nag. 824 r 8 N L J 36 = 87 1 C 8L 
— Ss, 78, 83.— A suit must bo within S. 78 
for being maintained under S. 83 concerning 
ji matter in the Record of Rights, AIR 1922 
Nag. 19r64 I C 722. 
— S. BO-Wajib-ul-arzat the time of granting 
proprietory rights did not restrict them & in 
subsequent wajib-iil-arz restrictions on in- 
ferior proprietor’s rights were not recorded. 
Ordinary rights of the x>roprietor were not 
taken away. AIR 1929 Nag. 189 = I R (1929) 
Nag. 186r IJ6 I C666. 

— S. 80. — A suit to set aside an entry is 
not bad when a coxiy of wajibul-arz was not 
produced as though applied for was not grant- 
ed. AIR 1920 Nag. 824r8 N L J 36=87 1 C 81 

— S. 80— No presumption in favour of his 
due inquiry can be made when Settlement 
01iioei*’s order is not produced. AIR 1925 
Nag. 824 = 8 N L J 86 = 87 I C 81. 

— S. 80 — The section applies to an entry 
according to settlement Officer’s order & not 
contrary to it A I R 1925 Nag. 34=81 1C 1039. 

— S. 80— No question of limitation arises 
where Revenue authorities refuse to inter- 
fere. A I B 1924 Nag. 256 = 20 N L R 70 = 

78 I C 872, 

— S. 82- Only entry in the Record of Rights 
is presumed to bo correct & not every entry 
of the settlement. A I R 1925 Nag, 452 = 89 

IG741. 

— S. 83— Limi. Act art. 14 & not art. T20 
governs a suit for amending scttlenient en- 
tries. AIR 1922 Nag. 76 = 5 N L J 199 = 

65 I € 970. 

— )S. 106 — Civil Court can set aside Dy. 
Coiinuissioner’s order about village customs. 

AIR 1925 Nag. 371=87 1 C 1054. 

—8. 107— Money belonged to A & B but 
the lease w'as in A’s name B’s rights against 
A remains unaffected by A’s omitting to 
declare B’s name in the transaction. Whether 
the lease is voluntary or compulsory the rule 
applies.., AIR 1927 Nag. 207=100 I C 772. 

— vS. 107 Thekadar cannot challenge the 
lease & kabaliyat. 91 I C 304. 

— S. 108 A Civil Court cannot question 
tlic terms of a lease when with it the Kabu- 
liyats are also drawn up by Settlement Offi- 
cer under the section AIR 1930 Nag. 209= 
I R (1930) Nag. 347=127 1 C 347. 

— S. 109 A lease granted by a protected 
ihchedar before the Act came into force is 
viilid as Ihc prohibition against transfer con- 
tained iji s. 109 of the Act did not apiffy, 
fici'G having no sudj provision in s. 65~A of 
Ujc (dd Am,. A f R Nag. 72=27 N L R 
iorlnd hul (1931) Nag.^lll=U2 IC 463. 


— S. 109. It is noli nieaid. tlmi there sliidi. 
be no inquiry under 8, 198 intiess hiase has 
exxured liy the cxpreSNion dn'otta'led tindsJi-- 
dar shall be enUtled on Ihe expiry (d* his 
lease to a renewal and on o(;eurreni.*e of any 
such renewal the provisions s. lfJ8 shall 
apply.” A I R 19.80 Nag. 209=1 K (1980) Nag. 

847=127 I C 347. 
— 8. iOO On axipiical.ion undi'.r s. 112 !)>. 
Commissiofier transferred ilieka to the appli- 
(?aat but he rejected siibseipunii ai»pru;a,rMoi 
under s. 109 (8) whieh <‘annot bo eiifertaincd 
by a Oi%4i (douri. The order rejecting trans- 
fer is not without jurisdictum ihuugli trans- 
fer was not made ))y thekadar. A I 11 H)29 
Nag. 201=1 K (1929) Nag. 261=1 18 I C 469. 
— S, 109. Villa, ge was exclusively posse- 
ssed by thekadar’s family & no arrangemeni. 
for joint or seirarate enjoyment was pi'ove.il. 
Exclusive possession can be claimed by ttno 
kedar. A 1 R 1928 P C 96=24 N I. B 179=55 
C. 725=55 I A 150=54 M L J 576=27 h W 768 
(F C)=i08 I C 365. 
— S. 109 A. protected thckadaiy cannot be 
given exclusive IKissessioii against other 
meml)ers of his famil}'. A I R 1924 Nag. 

163=79 I C 4§0, 

^ — S. 109 Thekadar’s co-sharers may par- 
ti tioii privately affecting several co-sharers’ 
tenants’ surrenders. A I R 1924 Nag. 

■■ ■ 78iCI34. 

— S. Ill The questio?! of notice does jnd. 
arivse when the pro^mietor claims to eject tin*, 
thekodar. A.n application for forfeit are by 
, the xmoprieior would in itself be !ioii('e of an 
i extension to terminate the ilndva. A 1 it 
1 1931 Nag 72=27 N- LB 15=lnd Rul |l98f) 

, Nag'lll=l32 I C 463. 
— S. ill When the x>rotected status of 
the is forfeited, the Cfoka itself is 

also forfeited, subject to the jcovisions that 
the rights of an occu])ancy tenant in the 
whole or part of the air or khitdhafM land 
may be reserved in favour of the ihd'pdor, 
A 1 B 1981 Nag 72=riKi Bui (1981) Nag 1 Hr 
27NLR 15=132 I C 463. , 
— Ss. 111,220 The Order of a He*vemn* 
Court under sill directing forfeiture of dm 
protected status cannot be challengtid if} 
Civil Court- The latter’s jurisdiction i;, 
barred under s. 220 (1). A I B 1981 Nag 72= 
27 N L B 15=Ind Rul (1981) Nag 111% tU 
. rC 463. 

— Ss. Ill, 220 (1)— When proiecUnl status 
is forfeited, f'heka itself is also lorfei ted hut 
rights in sir may he reserved in favour of 
tliehedar — Ciuestion of notice docs md, arise 
when proprietor applies for forfeiture - 
Order of forfeiture cannot be chalien,<md bv 
Civil Court. AIR 1931 Nag. 72=27 N h 'll l'5 
rind Rul (1981) Nag. 111=182 I C 468 
— Ss. 122, 128 and 188 — Be vet me assessed 
on paUl payable by lambardar— Defauil in 


!)<‘k:u’h Alt Iniliit Civil Dlgont. I911-— 


14 ;"! 


C V I. and ifevernse Act (II of 1917)— i C P Land Revenue Act (II of 1917)' 


1184 
44 r, 

-f (VWf/; 


l^auuvfit i>y in'm of — Sanlar liimhardiir ]>ayiui*' 
- 1?ii'hls of, Sf’.fi iimLii* ibis Aft, Hs, 188. 

m m 18 N L R 214. 
"•-S. h<!8. For (lobin diK^ to tliu Hoeiety 

jiKrir.uiiurlsi’ri house is not exciiiplcd from sale 
A I II 1h:47 lUl =: 28 N. h, Jt Oti r 103 I C 

131. 

— S. 181. 'Fo warrant is under tins section 
<’ P F O 21 r. 24 apj)Iies and it is Tio offoneo 
whi'ii :itim(^ barred -warrant Ufider the section 
is resisP'd A I. It .lh24 Nag (’>8 r 10 N L li 188 
r2r) Or h J 228r76 1 C 655. 

— H, 187. ’Village proprietors are not liable 
foi* M'ukadani Ooumstha’s reinuneratioTi vover 
5 p. c. on land revenue only. Festival ex])enses 
caniiot be debited against tlie proprietors. 63 

I C 1000 

— S. 188 Intention of the parties deter- 
mines surrender or transfer. The former can- 
only he to a landlord. It can be received by 
lamlnxrdar aiid also by the whole body of pro 
prietors. ' 6'NL3 73. 

— S. 151— -A claim to pre-empt under s. 151 
is enforceable in execution ju’oceedings, and 
not by separate suit. A T li 1928 N‘ag^"48 r 23 
'N 0 n 144=10 N L J 228= 10^6 I C 170. 

— S. 151 Application under the Section 
cannot be entertaind when it is for pre-empt- 
ing the property sold in execution under C P 
C by a Civil Court A I B 1920 Nag, 193 = 21 
Xt'L 'B, 157 r 91 IC 962. , overruled A I R 1928 

Nag 48 

“ -Ss. 153 & 132 (li) A suit is barred by S. 
153 to recover village cesses compulsorily 
paid previously unless they are sanctioned by 
chief commissioner or recorded either at the 
last settlement or by under S. 132 (h) by 
the Dy. Commissioner AIR 1922 Nag 

19=64 I C 722. 

— »S. 150 No agreement is required to claim 
set off. A 1 R 1927 Nag 175=100 I C 8!2 

•— B. 150. S. 22i) bars a suit for revenue 
chargeable but unassessed as it is for appo- 
riionment of revenue. AIR 1925 Nag 419 = 
22NLR121 = 89 I C 292. 

— B. 100 (3) Application of s. 6 Limi. Act 
is not barred. A I R 1920 Nag. 230 = 9! I C 

563. 

— B. 10^) .(*2) Limitation for a suit institut- 
ed afier Act tl of 1917 is provided in the 
Limi. Ac! A I R 1923 Nag '104=0 N L J 1=7! 

iCHO. 

— -B. 100 Three years & one clay is the 
limi tal ion period under this section." A I R 
1922 Nag. 201=69 ! C 527. 

— B, 109 Limitation for suit under s. 169 
(1)(b) runs from the date of Dy. Commi- 
ssioner’s order and not, from Commissioner’s 
maler in nppefd. A I. ll 1924 Nag 275 =20N L 
Rli5 = 79 i C 161, 


— B. 109 An applicaticm under s. 14 cannot 
extemi the six nioiiih.s period Oxed. in a .suit 
under the Bcction. ItHopcralirm is exclmkai 
by s. 29 Limi. Act. A J U 1923 Nag. 308=0 N 
h J 205=73 i C 1021. 

— S. 109 There was a ]>artiiion ordtu- for 
filing a civil suit. It may not be filed within 

0 years from the order. A I R, 1928 Nag 80=19 

N L R II =71 I C 205. 

—B. 173— Where a person does not hold 
the H/r land from another person, he is riot 
liable to pay rent to the latter. HlfC 527. 

— B. 173 When a co-sh'arer bolds sir or 
khudkashat land in severalty and at an im- 
perfect partition it is allotted to anothei-’s 
|)<itti and if he is unrecognised or not created 
tenant by Dy. Commissioner’s order or by a 
co-sharer in whose patti it is, he does not 
become a tenant A I R 1921 Nag. 80 = 17 N 

L R 107. 

— B. 182— Lambardar may sue to ofect 
transferee of absolute occupancy holding 
alienated by cosliarei*’s consent except his, A 

1 R 1925 Nag. 140 = 21 N L R 139 = 82 1 C 495. 

— S. 187 When appointed under this section 
a lambardar is pre, sinned to have all powers 
under S. 188. A I R 1928 Nag. 123 = 11 N 
L J 1 = 107 I C 527. 

— Bs. 187 to 189 A mahal lambardar can 
exercise powers in another patti though not 
its proprietor. A I R 1923 Nag. 153 = 6 N L 
J 85 = 19 N L R 69 = 7110 777. 

— Ss. 188, 123 and 122 Revenue afif!es,<^ed on 
patU payMe hy lambardar— Default in pay- 
meiit by lmn of—Sardar lambardar paying same 
—First charge over estate if acquired by— Bale 
of 'portion of estate in enforcement of—Sardar 
lambardar'’ s right of . 28 N L R 214 = 140 I C 
532 = A I R 1932 N 171 = A L R 1932 N 357. 

— S. 188 Negligence may be presumed 
where lambardar has not leased leasable trees 
AIR 1922 Nag. 211 = 70 1 C 72. 

— S. 188 On division of a mahal patti & 
not the mahal is the unit to appoint the 
lambardar. He is not given more rights bv 
S. 188 (2) (a) than already possessed. AIR 
1923 Nag. 153 = 6 N L J 85 = 19 N L R 59 = 

7! I C 777. 

— B. 188 There is no sole right of ihe 
lambardar of ioint village to appoint vilhum 
servants. AIR 1929 Nag 328=31 Cr. L.7 t. 
20=T R (1930) Nag 7=1920 Cr. Cas. 532 = 120 

! C 215. 

— S. 188 Lambardar can’t transfer rights 
of other eo sharers without their consent. 

A I R 1925 Nag 101=81 I C 276. 

— B. 188 Lambardar is not authorised to 
lease the land held separately by his co-sha- 
rers by the section A I E 1925 Nag. 181=7 
NL J*241r85,l C73. 

— B. 188 In a suit for profits against the 
landlord, interest should be allowed from 1st 


^((jolitd) 
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c 1* Land Revenue.Act (11 of I’H) 

Nova, of the year for whwh H 

I n lU-27 Nag. 02=9 N I.. J 7- 
_R. 188 iMibardar can file gessor. 

«)ver rent arrears due to hra P^ert 
A I R 1926 Nag. 244=22 N L B a,, 

_S. 188 -Ex-proprietor /ij? '^d in seve- 
occupancy tenant ot hiB \ village 

rally is tenant ot -dr-r can 

share. The latter and '^ag. 229 = 

claim rent irom Inra. AIR 19^» "J q 790 . 

_S. 188-The words 

o too tnk Si (C), 



U N L J i l l- 

-S. 188 Payment in past “^Ver^'^re 
agreement. Unless agreed to c " festi 

_S. 188. Unless agreed and sei^«cm 
required the ®":®i^arers may n ^ 
remuneration .Sw^w^“'“gpf^«02 1 C 612. 

havalldar. A I R 1927 Nag. 267 - 

— S. 188 Condition in a ~ ^ , 

sent of every co-shawr in j 193 i 

necessary. ^ ^ ,^^5^ f |8"2 = 84 I C 862. ; 

— S. 188 Landlord means the 
of them. Legislative p\ j B 1923 

C existing pra^gticig'iyf^ lf^{= 84 1C 639. 

■ «-gs. 188 & 192 A aon-resident lam^au m 

engaging a servant to work *0^ unless 

charge his wages from his co-share ^ ^ 
previously agreed. i„„d and 

■ ' —S.188 A co-sharer leased his sw la^d > 

the lessee recorded as occupancy ^“^“Jnmes 

' rendered the land to lambardar, » | 

separate khudkshat o the S^.eion 

the lambardar cannot lease it brit P . j ^ 
„ b. olbimed bj C m. 

, -S.188 The pllf. has a r^ght to interest as 

an offer for half the sura really due ^ - 


ai to discharge the debt. 




S. 188 (2) (c) No ground exists fm^ 
interest when eo-sharer does not dam 
share of the profits. A 24 = 7 J > ^ 142. 

— S. 188 (2) (o) The suit is uot P’’e®®'*^/!,*p 
brought within six mouths v i j 234 

year.” A I R 1923 Nag 287 = 6 N L J 

SISD— /^(cw 2 /;a?YZftrcontiaues to be 
after he ceases to be proprietor. A ' * 

Nag 210 r I E ( 1930 ) Nag 541 = 423 1 1 svi. 

— S. 102 iJolo.ss fixed by a reveiiue officei^ 
any lambardar’s renuineration i as i f 

covered }yy a suit. A J 11 1.928 Nag 68 = 0 


DigCHl* 1,911— iimi 9»3ti 

, 4,.48.,. . 

C P Laiitl Ileveime Act (II of l!H7) -(Oonfi^) 

■ : . j<)0 — Sdfiar hivihai'iUt r a,s sm-li lias no 

right to m, V rmunnoranon. A_nM927 Njm 

8 192 Lbider the Ijand Ib'V. Act. n Sadar 
lamiiavdar hiis no right lo f ‘0-‘;m|inorati<m at 
all. A I K192ti Nag 318 = 2o N L R ot ='’y^C 

__g ]i|.j (!(ist of lailU'.'dioii can be awarihol 

on genorR principles or umicr Conljaci^ Act, 
s. 79. A r 11 1923 Nag 164 = 6 .N !-•) 1 = ^ H 6 

,S. 192 Even tliongli not. fixed l,v tlu; U.v. 

Commissioner amler s, 192, a lambardar is nn- 

litled to get the rtMUiuiera ion when tus r gfit 

to it is admitted. A I R 1922 Nag 111= 6.^ t 

— ,S. 192 (1) Pixing lauiturdar’s rcmvinera- 
tioniVnota condition precedunl for a civil 
suit to recover it. When the uppomtme it.i- 
prior to new Act h. 192 does not a nog.i * 
bardar’s right to recoyeHaml.ardan dims d 

under rules 167. 

— 8.S. 193 (Claud 199— I’-t/'i not recorded iii 

or sbowriiu settlement uiiM>d 

of, by other evidenoe -l ernnssible in 
Court ID n *- *» 

, ‘201— Civil Court— Jiiri.sdictioii~-'Lia» 

1 bility a civil right accruing ’t 

j contingency— Enforcement of \ 

i —Maintainable. 14 N I J 31 (llEev.) 

I 201— ‘'Rule or Custom" —Biaie.inent 

' of liability in cash or kind enteceable at op** 
tioiiof party not by itself a ImuIuiv io dip 
charge such lia])ility nob 
or custom. 4 4 IS L J 

— -Ss. 202, 220 Where a lea ho of Mnhjfrjtr^ 
forest was made without sanction and tho 
Deputy Commissioner took the iorest under 
protection; Held, a suit in the Civil Court lor 
recovery of consideration was nut barred by ^ 
002 but lessee had no right to got diunages.^ A 
I R 1931 Nag 137 r ind Rui 

— B. 20B-—Non~a(jrkiilfiiral holder of site-- 
Tramfer of slle hfj, u'Uli %v.nitUrdon lo ononuf-^^- 
R iffht of mn-aQTimdtiiml holder as / o. 

■In a case in which no declaration lias 


been made under R. 5 (5) in respect of a 
villaf^e and there is no evidence to snow wnai 
the c^M'i tract between the proprietor and the 
holder of the site was, no presumption wdl 
be made that the holder of the situ bad any* 
thing more than a license to occupy and that 
license cannot carry with it a right to trans- 
fer with permission to occupy unless sm-h 
permission is proved. The fact that, iliu 
holder has built bouses of substantia! value 
on the site is iramatcrial. 

— S. ‘203 is not confined to the rights of 
i agricultural holders only : their rights :un{ 
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C P Land Revenue- Act (11 of mi)~((;<mid) | C P Land Revenue Act (II of 1917) - 


aw (jtttenninod by the lirst tiiree i ■ 
sub ■clauses oT the sectbui arul holders in 
.i^erieral are governed by the remaining snub- 
’clauses. 14 N L J 254 =: A I E im N m = I 
R 1932 N 42 136 I C 882 s A L It 1932 N 55. 

T-S. 203— Transfers of all houses in ahadi 
without md(jitzar''s permission are forbidden, 

A, I E 1930 Nag, 89 = 13 N L J 1 r I R( 1930 ) 

- Nag. 122rm I C 666. 

— H. 203 — Even one becomitig agriculturist 
afUii* entering abadi is incompeient to trans- 
fer the Hite. A 1 B 3924 Nag.‘225 c 75 I C 925. 

—S. 203 tbiless Easenienis Act S. 60 or 
Land, Rev, Act S. 203 or the village wajib-uL 
arx proleciH Die licensee, the license of the 
altadi plot is revocable at the grantor’s will. 

67 I C 373. 

— R 20,3. Tho.se who have insuincieni site 
for agrictiltiire can purchase abadi site with- 
out landlord’s conset. The validity of the 
transfer may be decided by a Civil Court A 
T H 1929 Nag. 64 = I R (1929) ,Nag, 68 r 114 

I C 452 

— B. 203. License can be in herited. Mort- 
gage of a house is not necessarily an abandon- 
ment. O’he .stranger must ])rove that the 
transferor had sueli interest. A 1 E 1925 Nag. 

396 rr86 I C 763. 

— B. 203. Unless the land was given as 
house site to the tenant, his occupation may 
be determined by the landlord selling the 
land. A I E 1925 Nag. 81 r 82 I C 182. 

■— B. 203. Entry in wajib-ul-arz is not in- 
cinded in ‘Voniraet.” AIR 1929 Nag. 59 r 11 
N L J 240 r 113 ! C 176. 

— -S. 20.3. When abadi laud -is sub-divided 
inpaitisii teuaut in one patti of a mahal 
ea!inot liold house site in the abadi land of 
another riatli. A I "R 1928 Nag. 86 r 10 N L J 
262rJI0 IC 834. 

— B, 203 (1) A tenant can transfer site 
witliout landiord’s consent subject to cxcep- 
thuis. A f R 1929-Nag. 59 r 11 N L J 240 = 

113 f C 176. 

--«B. 203 (1) Landlord is entitled to 
possession when owner of house site does 
not iriteful to construct a residential house. A 
i R 0328 Nag. ti9 r 23 N L E 150 = 109 1 C 177. 

203 ( 1 ) “ Every person ” includes 
IVniaies imt ex<‘ludes married ones living with 
husbands. A I R 1928 Nag. GO r 23 N L R 150 

= 109 I C 177. 

-»B. 203 ( 2 ) Landlord has no right to sue 
for re-entry by the tenant’s mortgage. AIR 
1925 Nag. 204 r 82 I C 1056. 

‘ B ‘>p;> (tn Proviso— extent of applicability 

ALR1933N60. 

--S. 203 (8 j Lambardar’s consetit was held 
xmt necessary when it was expressly provided 

XO. it. 0) Vt/^O 


that a tenant of 3i) yeur.s can tran.sfer Ids 
house Hite. A 1 R 1929 Nag 41 r 24 N 1 .j R 85 
s:IlN L f 123 r 109 I C 647. 

— B. 212 Raiyaiwuri Ikdds are a part of a 
person’s estate. When om* heir possesses surh 
iand.s other heirs have a right to share iff 
them. A I R 1923 Nag. 307=6 N L J Ul -73 

I C 959. 

— B. 218 Term mineral definithui of 
loose ‘‘boulders” lying on the surface gronmt 
— are not “miner.ais” witliin the rrearting of 
ilie section, A I. R 1933 N 17.5, 

— B. 219 A trespaKser on communal iaml 
may be ejected temporarily^ |mt not permamd « 
Iv by the l>y. ('omnnssloikM A 1923 Nag. 

326 i 75 1C 914. 

— B. 219 Those who disobey sum mary eje* 
cimoni order under B 219 become liable tf> bo 
punished under B. 188 L E, TtheAci has no 
provision for enforcing the order. AIR 1922 
Nag. 209 r 17 N L .E 88 r 23 0£ % *719=: 64 

1 C 499. 

— B. 220 .S/icpC P Land Revenue Act, s. 202 
A 1 E 1931 Nag. 137 = I nd. Eul. (1931) Nag. 

153 = 134 I C 281. 

— B. 220 The section is ifuipidicalde whew 
neither any correction nor anyruling is songlit 
for matters under it. A 1 E 1924 Nag. 2f>6r:20 
N L E 70 = 78 I C 872. 

— S. 220 Civil (\uirt’s jurisdiction is not 
excluded when noipiestioii regarding agree- 
ment with government or with proprietor is 
involved. 'A I E 1929 Nag. 139 = T R { 1929 ) 
Nag. 186 r 116 I C 666. 

— B. 220 Though based on mistake of fact 
revenue Court’s order on a matter in within 
jurisdiction is not uliravire.s. A person imr- 
porting to bo a- member of pi'otected theka* 
dar’s family applied under B. 112. Upon in- 
quiry l)y. Commissioner held appellant as 
entitled to bo maintained out of income of 
theka & transferred it to him. Tliough as a 
fact it was otherwise his order was not with 
out jurisdiction. Civil Court is barred from 
questioning the order by this section. A I II 
1929 Nag. 201 =: I R ( 1929 ) Nag 261 = i 18 ! C 
■ ■■ . 469- ' 

— B .220 A Civil Court can entertain a co- 
sharer’s suit to possess abadi site aginst 
owner of another patti in the same village. 

air 1929 Nag. 17 r 112 I C 648. 

B. 220 Like lambardars Badar larabardar 
has a right to remuneration but not until it is 
fixed. A 1 E 1926 Nag. 274 = 22 N L 

— B. 220 Lambardar’s suit for lus remune- 
ration arrears can he tried by a Civil Court, 

' AIR 1925 Nag. 129 = L • B 142 « I3J C 

Bs. B^veiirw bourt.’s order 
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C P land Revenue Act (\\ of 1917)— fCW/t/J 

<j;f}d in the Civil Court. A I B lOBl Nag. T2 = 

27NLR!5. 

—8. 228 Expl. — proviso to the section — 
eil'e(jt of— term '‘mineral” — cannot be disso- 
ciated troin tlie idea of extraction. AIR 1933 

N 175. 

— 8. 229 Cor lamburdars’ re numeration the 
same' state of tilings is continued by the secti- 
on as existed under AciXVlII of 1881 A I U 
1922 Nag, nir 66 I C 165. 


Central Provinces. Laws Act ( XX of 1875 ). 

— Mortgagee liy conditional 8alo ])rior to 
—Redemption-— Bight of "i‘. P. Act, 8. 01. 

I4N I R 184. 

— 8. 5 i Inheritance— Personal law of par- 
ties as to— Custom excluding— Onus cf proof 
of, Is on party setting up the custom. 28 | 
N .IR 267 (268-9) = 141 I C 73 = A 1 R 1933 N 16. ; 

— 8. 5 — converts from IJincluism case to i 
he so an<{ when the religion to which they are 
converted regulates succession to property, 
they become subject to that law for inheritance 
and succession except the contrary custom 
is well proved. The word ‘Hindu’ in 8.5 
refers to those who follow Hindu religion in 
some form at least but it cannot bo extended 
to those who have never possessed it or are 
converted from it. It is applicable to non- 
conformists^, and dissenters but never to 
apostates. The Gonds of the C F are not 
Hindus hut if any family or sect except that 
religioti then only such law is applicable to 
to %at family or sect. 44 1 C 435 


■'152 ' 

C P local Self-Goveromeiit Act 

(IV Ilf im)-(Vo)wUj 

—8. 23 (1) and (3)— madd—Xofr 
flmtion midot’ 8, ,22 in rv.Hpnvt {,f—K(Frj*f of- • 

8iut not Jiliul vv.qniml htf 8. 22 (2)- I'd rate 

markat conredful h/lo pnhJiv ntorlfi hi r.nrh n 
ea.^e. 28 X L B 98 :: I \l 193/2 X 108 = A I U 
1932 N 195 = 139 I C 374 r A I E 1932 N 145. 

— 8. 27 — Xldar — Lio-p of , for im piuttA 
— Rhfld fo leavtj f(u\R or folh hi/ lo/nj umojo tiof'i 
not (lire. " A I R 1932 N 159 

— 8 29— The plaintitl is entitled lo invedo* 
this .section only if he nan pn'ove tiiat Uu* vii • 
iago in'Wiun.h lieiinarket is Hituided been 
notified by the laocal Government under 8. 25 
Loral Self (Government Act. 

The mere fact that the Deputy 
niissioner lia-s by his order re ferre<i the plai nt i tV 
to the (dvil Court would not clotlu^ liint with a 
right of action under S. 29. if, umier the 
statute, he is not entitled to it. 28 X L B 98 r 
, A r R 1932 N 195 ( 199-7 ) = 1 R 1932 X 198 
=139 iC 374 = AlElf32N 145.; 

—8.73. — The section does not gf»vern 
claims arising out of contract. A 1 11 1939 Xa».% 
179 = 29 N li E 81 = 13 N L J 71 sr l-E (1930) 
Nag. 247 = 123 I C 903. 


C. P. local Self-Government Act( iv of 1920 ) 

'Phere was no clear law regulating bazaars 
or markets in these provinces prior to Act. 
IV. of 1920. beyond the inclusion of markets 
as one of the matters which were placed under 
the control and administration of the District 
Council and Local Boards under 8. 9 of the 
former Local Self-Govrnment Act. I of 18.^3. 
No particulars were laid down in that Act as 
to how the district Council was to control 
markets, and in p.articular, there was no men- 
tion of fees of tolls, nedther was the question 
of the rights of land-owners to hold markets 
toiiclu d upon, nor was any mention made of 
, firivate markets. Tliere would however 
appear to be a right recognised in, land owmers 
to hold markets or bazaars upon ibcir land, 
provided iliat they did not infringe the riglds 
of oiliers, aiol the bolding of such marTcets 
would, it seems, include the levyingof market 
fees ov iolh, A 1 R 1932 N 159. 

>S. 2.1 {!) — “ Any market ■’ iu— ]\Jeans 
not a public m.arkeL 28 N L U 98 - A T T? 
1932 X 105 r 13 I I C .374 r l U ml 

air 1932 N 145. 


Central Provinces Municipal Act ( XVI of 1903 ) 

— 8s. 2 (f), 44— Runmiary ]>r<»eedure is not 
available to recover rent for municipal build • 
ings, as snc.h rent is not a tux. A I B 1923 X 
2G4 = 19 X li B 122 = 73 I C 52. 

—8. 21 (r)(b)— Pnuisionsaboni cerlilloato 
are not mandatory : 127 I C 3,37 = A I E 1930 

— -8s. 30,31 — An auction sale for the 'Muni- 
cipality confirmed by President in a metding 
hecome.s a (amiract, A 1 B 1924 Xag. 227 = 78 

■■"■iCimi, 

—8, 39 — Rervice of notice on members 
forming cpiorum is not necessary, f K 1939 X 
337 = 127 I 0 .337 = A I E 1930 N 157. 

—8s. 52, 53 — Mnniei]>al Gommillt'c are 
not owners of all lends within Municipnl 
limits. 47 | C H92. 

— 8s. ()4, 98 — 8, 98 does not a,|>piy to 
leased naznl huifl- - ( 'owshed i.s a building : 92 

. 1. G 799 = A IE i926 N28L 

— S. 9G (1) (3) — Delay in passing orders 
on a nolire under 8. 90 (1) of C P Alimitapal 
Act rai.ses a juaisumption <tf sanction to Imiid 
48 1 G8H9 = 20Cr. I J 89. 

—8. 99 ( 5 j— Gircuwisianccs of tlie Case 
determine riaasonalikmess of time under 8. 99 
COJ of C P Municipal Act. 11 X ij 11 87 c: ]{] 
Or, LM 2.32 r 29 I C 660. 
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C P MuHidpalitles Act II of 1^22. j 

— XniitiuaUon 45() of 29-4"-19ti^ is not sub- 
iuct io thu maxinmin of lls. 500 imposed by 
n I Provi. 1 of Hyderabad Ilesiduney O. 112 
of A r K1027 Xag. 102 = 22 N L II 

152 r 99 i C 427. 

— K. 12 (}) (a,)— A imnubtii' of il- llindn 
faanily wiili an annual income noit below Ks. 
120 can vole. Kxpla io cL faj ap}>lieH emy 
wlieii Urn total income is more ibau Us. rJ), 
but not the individual income. A. lU l.n-O 
Nng. 50 =: 21 K 1; U 182 r 88 I C 480. 

— S.2f) (1) — Tlie committee has to get sane- 
lion for paying allowance and ludess refused 
party receiving it receives it legally. A 1 11 
1920>"ag.213=:I R ri929; Nag 130=116 I C 418. 

«-R.33—Beetion 33 governs a bye-elcctiou of | 
Vice-President on a casual vacancy and the j 
statutorv President has a right to preside at j 

the meeting. Rule 20 docsjiot 
bye election. A I R 1931 

244=Ind Rill ri93U Nag 188 = U4 I C 860. 

37 -— Committee— dcliniiiou of— is a 
corporation aggregate— extent of 

fined. A h R 1933 N 30 = 29 N L R 57. 

— B. 38 (g)— public streets— use of— not to 
1)6 used as' dumping ground 
material. AIR 1933 N 36. 

— B. 44 — A'ueU-on sale!lhy }fiundpid Cowmt- 
lice — FroceAurG to he folio wGd in case of— Stoned^ 
inemorandu-m — Preparation of on coinplefion oj ■ 
coufracf’—Goniracl in vmiinn in shape oj sate 
deed or lease deed on P^Md^^d e)j puvd^ j 

_.s. 4-1— Auolioii sale )).y Municipal Com- 
miitoo— Ko-salo in case of, on ground of pnr- 
chasor’K default io pay baknoo_ of purchabc- 
HioiuiV and other charges— koticc Stytf oJ 
r.ommitiee demanding iiayment of balance 
of purchase-money and oth(?r cdiargcs oii or 
liefore a certain date-Re-salo hold before 
that dal(i not valid and purchaser at original 
sale not liable for deficioucy o“ y®-™,®- 
L 1{ i:50= A I It ir>2 N 128 (130) = A L R W2 

N 256. 

--8, 5)6 Thu Act and. Notification No. 9 of 
1931 do m,)t empower Municipal Conmiittccs 
to lew octroi duty on motor (vars. Oars do 
not c.<>nio within the term ‘metals and tbuir 
manufactures’. AI R 1931 Nag. 
li R I75=lnd Rui (1931) Nag. 178=134 1 C 850. 

— j)i; When circumstances within certain 
limits are referred to, it means those within 
the specified limits and not property out side 
the limits giving rise to theui, .Land Re- 
viuiuc payable is not within ‘circumstances 
winch is ‘qualified by “within those limits”. 

A 1 R 1928 Nag. 243 = 107 I C 902. 

—S. 66 (2) and (4)“Powcr to alter a tax 
under B. 66 (4) docs not depend upon maxi- 
mum imposition under B. 66 *(2) A I R 1930 


C P Municipalities AcCILof S922-(' Vondd) 

Nag. 153 = (1930) Nag. 179 rl 3 N L d 13 = 

' ' 122 iC 691* 

— B. 66(2), r. 5(b)— Paytnejit of Haisiysit 
tax towards ifii(a)me tiix mtiy (m t'seduded but 
those towards insurance piainiu. and house- 
re ni may not be wholly excluded ; 23 N H 
m = 106 i 0 397 A ! R 1928 N 71, 

B67 (8)—Not only iimim' B. 67 (H) bid also 
under Ihe old Act, (lovernment Notir.ation 
imposing a tax is <*on{*,lnsive }*rtMd' of i(s legal 
imposition, A I 11 1930 Nag, 157 = I R (1930) 
Nag.. 337 r 127 f C 337. 

—B.68 (9)- -Though inipose<l according lo 
Notification in (Jaiselto, the legality of the 
tax can be corudderecl by a Civil (Nuirl. A i 
R 1930 Nag. 153 = I R ( 1930 ) Nag. 179 •= Ijl 
1 NLtn3=l22IC69L 

i — Bs. 70 and 91 — Land or drain— Bs. 91 and 

70 inapplicable to. 15 N L J 93 = A L R 1932 

N376 

Bs. 93 and 04— Drain — Mncroachmeut upon 
— License for — Afunicipal Committee can, urf- 
der the powers conferred by paragrapli H, 
Revenue Hook Circular IV — l^^give siudi licun 
so only for two months. 15 N Jj J 93 = A L R 

1932 N 376. 

Whore the structure ereeded was of a pen*- 
maneiit nature and amounted to a public rjuis- 
aiice and the sanction of the appropriate Nazul 
authority was not obtained, I eld that the Court 
had power to direct the removal of tlje nun - 
aiice. 15 N L J 93 = A L R 1932 N 376, 

1 B. 176 (2) (1)— The J udicial. Commissiuner’s 
1 Court has iurisdiction to revise orders passed 
! by the Court to the Bub-Judge, Kirst Cinss, 

I oil Municipal election iiotitions. A 1 R 
Nag 82(2)=27 N L R Gl=Ind Rul (1931) Nag 
I ^ ^ 88=131 C 424 (FB). 

i — B. 176 (2) (iii) Commissioner is not auth- 

i orized by rules under the section to with-lHud 
i application for sanction of allowaucts IDs 
refusal to forward it is ulira vires. A A R 1/23 
Nag 213 = I R (1929) Nag 13 U = U6 C I 41 8. 

C P Municipal Rules 

i —r.20 Bee C P Municinalties Act/s. 33 A I 
i R 1931 Nag 175 = 27 NLR 2^4 = Ind Rid 
I (1931) Nag 188 r 134 I C 860. 

I Cen. Pro. Settlement Code 

— B. 223 — Produce of forest lands means 
Bowaijama in B, 223 of C P Bcitlcmcnt 

13 N L R 1 = 38 I C 686. 

*Centra1 Provinces Stamp Law Rulings Circulars, 
1887. 

—Nos. 7, 9, Hand 12-rAg«eroeHt f<k sale 
t must be for prioe;i»<^ of *"5 

- orit'ipn^’.be AIR fjY 
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Cen. Pfo. Tenancy Act 1859 

xV Village tank lot for fishing and growing 
watcr-imts is not laud lot for agricultural 
purposes under iB, 2 (5) of C P Ten. Act 11 
NLE122 = 3nC29t. 


Central Provinces Tenancy dAct IX of 1883) 

— xVpplicalnli ty of—- to abgoltiie ocoiit)ancy 
tenants—orcliimry t<inants— and absolute oc- 
cupancy tenants— distinction between llighi 
of Occupaucy— Loss of Iliglit, 6 N L R 6, 

— B. G—Transfer of occnpancy holding l)y 
Unmiit is voidable by landlord. lO N L K MG 

> 26 I C 698. 

— B. 38— Under s. 3H (2) interest on prior 
inoi’igagc for 5 years <»r for the period since 
execution whicljcvcfr is longer should ])o in- 
cluded ns i)art of the sum secured. A I K li)21 
Nag IGl r 64 I C 99. 

— B. 38 — A .:ur /•/v.’tS’//yMeasc means a mort- 
gage within the meaning of s. b8 (2). A J 11 
llt21 Nag. IGl =64 1C 99. 

— B. 38— The expression ‘and tlie j>revi,ous 
MiinK if any secured by mortgage of the hold- 
ing’— in R. 42 of the Act, should be intfirprei- 
ed ufircsirictodly. 

It covers also sums duo to contemplating 
mortgagee and to anoilier creditor. 12 N 1^ It 

51 = 33 I C 489. 

B. 38 — Alienation of nbsolnt-o occupancy 
holding hy a Hindu Wi<jow for her husband’s 
nephew’s marriage, is not binding upon the 
reversioners, 8NL11154 = I7IC 366. 

— B. 38 (2)— f’riterion for determining 

necessity for uoiire to landlord of ijiteniion 
to mortgage oecupamy bolding is the annual 
rent of entire holding withintcrest, 17 I C 370 

=:8NL R 147. 

— B. 38 (2)— Word ‘interest’ in B. 38 (2) of 
the Act, ineaiis romixnisation for the use of 
money or grain incindingrepaymeiils in grain. 

Ne<*cssity, for notice to landlord of usufru- 
ctuary mortgage of occupancy holding, is do- 
(ermitmd by money value of bsnrruci or grain 
ION LR 21 = 23 I C 213. 


Central Provinces Tenancy 

(Act IX of 

as obioctiun to vetuloe’s claim for the rig fits. 
48 G 501=10 A L J 3Gi=34 € li d 1=25 V \V 
N 938=14 h W 228=(1021) M W N 3lt|=l7 N 
L R 84=48 I A 22t)=A 1 li 1021 P C 13=40 M 
L J 418( F G }=6I I C 769. 

— B. 42— Ai>i»lies only to s;iie.‘^ of thao 
specitied kinds and to mortgages of any kind, 
H N h R 123=17 I C lif. 

— B. 42— Court e.\cculing unn igage d«‘cm; 
mmsl look at its substance and tnd at its form 
only. ■' . . . ■' '5?" I C' 177.^ 

— B. 43— In C. P. a landlord s huil against 
ieiiant’s transferee who takes possession of a 
holding in execution of a decree on uiftriguge 
voidable ))y the landlord is ntd. g^rcerned t»y 
Art 91 of jjiini. Acy/rhc ieuaut is bound ity 
the transfer landlord eanuoi caticci it- A 
I li 1922 Nag ai=18 N L H i 1=76 I C 8H4. 

— B, 43 — On transfer of a part of occupjo 
ney holding Civil (.-ourt can etiteriain a iisit 
fur ejectment. 7 C L J 499=12 C W N -ddfir 

15 C 470. 

— B. 43— Suit to recover arrears of reni 
from absolute occupancy tcnaut'—LIMiTA- 
TION ACT, 1908 arts. 110, 132, 3 N L R 81. 

— B. 45— Policy and scope— Gmtnud to 
sell with cultivating rights in sir lami-"Bp<;ci- 
tie relief. G N L ll 185 = 8 liuf. Cas. 1 184 

■ — B.49 — Heni iixed ]>y Bettlement cdlh cf’ 
under B. 49 must be paid f>y occupiun-v ienant 

7 N L R 17. 

—B. 92.— Tabsildar’s decision under S. 92 
of the x\ct, that a person is a tenant is not res 
judicata barring Civil Court’s jurisdii iion lo 
try the same is.suc). 4 N I R 63 

B.94. — .1, ransfer by tenant nf his ftnianf* 
right io the landlord is a siUTcndrr. Burren- 
dor is not ejcciineni within B. 94 of i,he Art, 
5N li H .97 = 3 .| C 5l» 

— B. 94 (1)— Applie.s to ca.se s «)f ejecimeni 
ol lenauts. Tenant holding over may be 
treated as a tenant or as a trespasser. 

G N L 11 *95 = 6 I r 937, 


— Bs. 41, 51 (I) — All occu)>ancy tenants 
(d' malik imuibu/.a, before 1st. January 1884, 
are lint alTectcd liy amending Acts XA'I and 
XVif of 1889. All sucii IcnantR after 1st. 
January 1884 are made Bub tenants by the 
amending Acts. 8 N L 11 39 = 14 I C 78^. 

— B. 41 (2) — iMtntgage of absolute uceii- 
paTicy-iioluing and other properties for sum 
requiring notice tinder B. 41 of the Act efiV 
ctc<l Avjthout such notice is void and the 
Uourtisiiot bound to apportion value and 
npnoJd the mortgage. 7 N i R 20 

section requires express 
r/ " -^l-lnods iTexprc.ss words are not 
used partjc.‘i uhf> desired toie;ave open the 
queatioij, the vendf>rcaniKd /dead fJie!statute 


wciinui rrovHiccs leoancy Act. f Al 01 1898 ) 

—Only (he Revenue Court can enierlam 
a tenant’s suit to maiiiiain a penson as his 
sub-ieuunt. A i R 1923 I 

—‘Landlord’ in the Act denotes the wltole 
uody of laudlords, and anything io be doni’ 
by them must be done by the whole body or 
ihciragcnt 12 N L R 24=33 I C 758; see to‘ the 
same cllcct 13 C P L R lU; and 2 N I R 45; and 
^ . 63 I C 352, 

Uidtivaikm of betel leaves is an a<n'i“ 
cultural purpose within the Act. 12 N L E 57 

= 33 I C 497. 

—Cultivation of water nuts is not an agri 
culiurai purpose and as sucli no tenant x! 
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right, s aro acf^uirod over such area. 11 N- L B 

49 =: 28 I C 869. 

— h;utdlord can sue Ids Icnani for arrears 

of rent to obtain personal decree and a decree 
fur sate of the holding. 3 iN L R 164. 

— 'Peiiant in possession {.phbvr land — Eject- 
meiii siul—lkirdcn. I N L K 32. 

-S, 2“ II older <d’ land, for growing 
veuetables is a ienaid. A 1 B 1927 Nag. 19 = ' 
DN L J 215-97 I C 694. ■ 

— Ss. 2, ' .Holding ’means a parcel of 

land lieid under one indivisible lease. 

- •' I [oiditig ’ eaiuiot be partitioned so as to 
bind the Pandlord. 

— 'De.vulution of ienaney right’ excludes 
taking by servivorsJni> under Hindu Law. 

3 N L R 182 

— iS.2 (ll)—As to wliother rights of tenant 
are joint property see. 57 I C 339. 

— 8s. 4 (a), 69 — Defence of lease by pro- ! 
prieior can be set up in an oioctnient suit | 
agaiiist tenant of Bhogra land 4 Pat. li J 505 ! 

= 53 1C 96. ! 

— S. 5 —A mortgage without malgnzar’s ' 
eon;.icnt is valid till he avoids it. A I B 1923 . 

Nag. 91 = 19 N L B 10 = 71 ! C 325. 

— S. 6. — If the landlord can enforce his 
right under tlie old 8. 4i, it is evident that 
lef{a!it’.s right to i.>c reinstated must be eii- 
f4>rced under old sub 8. (8). The new 8 6 
a,bulishing ihe old 8. 41 (8) cannot take away 
a right already vested & got under the old 
Ad. So a revenue otlicor can eiitcrtaiii a 
lenanl’s ai»i)licaiion f<,)r reinstatement. A 1 B 
1026 Nag. 499 = 22 N LR 114 = 96 I C 995. 

-~Ss. 21, 32— No permanent title to land is 
ac({uired under an unregistered permanent 
lease by Thekadaj’ and sanctioned liy the 
xamindur. 

• — Bonatide penmineut improve, meets on 
land by tenant entitles him to coui])eiisation. 
Landlord is bound by equities alfecting 
Phekadar on surrender. 

— Assessment of Compensation for im- 
pu»vements without assessors’ aid is irre- 
gularity. 26 I C 476. 

— S, 32.— •1’eiiant can chum improvement 
compensation only if lie is ordinary or 
occupancy tenant. 

- -A sub~lenaid ran claim it only if im- 
provement is consented t<» ]>v the landlord. 

A'I R I922 Na^r. 47. 

— 8.3>-l “ A iiolding was taken as surrendered 
when it was left uncultivated wdthout paying 
rent for more than two years.Alalgu/.ar execut- 
ed the decree i>.v ejecting the tenant. No 
right to forfeit exists which can be waived. 
A’ 1 K 193<t Nag. 139 = J 11 (193<t) Nag. 30 = 

120 I C 334 

‘-8. , ‘>5 -- Abandonment or surrender of 
lioidiug—Whai amounts lo — Payment or 


tender of entire rent— Ell'cci-— Eorfciiure — 
Bights to enter see. 42 I C 270. 

— 8.35. — It is clearly an implied surrender 
when an ordinary tenant when he leaves the 
holding unciiltmited and its rent unpaid 
after a transfer. A 1 R 1923 Nag. 4. 

— 8.35.— If not fraudulent the reversioner 
is bound by a Hindu widow’s surrender of 
an ordinary tenancy. A 1 R 1924 Nag. 95 = 

73 1 C 126. 

— 8. 35— Surrender of a part of holding is 
invalid. A 1 B 1922 Nag. 216 = 18 N L B 82 = 

64 I C 902. 

— 8 35 — Surrender of portion of a holding 
{,iy tenant with landlord’s Consent is valid. 

10IC 692 = 7 NLR8. 

— 8. 35 (4) — has no ai>plication to a case of 
obstruction by landlord. 14 N Ij R 176 = 

48 IC 188. 

— 8. 35 (A) No— knowledge of landlord is 
necessary for implied Surrender. 

Payment of rent by one of several persons 
entitled to a bolding, is solelv on his own 
behalt 43 ! C 180. 

— 8. 35 (4) — Alienee’s possession of hold- 
ing under its alienation by a female holder 
wd lhuut legal necessity is not adv erse to the 
reversioner. ' 48 I C 623. 

— 8. 35 (4)— Landlord is not bound to wait 
for two years after death of his tenant or 
abandonment of laud by him. 

— He, or a tenant put by him, may plead 
implied surrender under 8. 35 (4). 49 i C 219, 

— 8. 35 (4) — 8iiit by tenant for possession 
of land agniinst landlord -as alienee from his 
guardian, is maintainable. 9 N L R 54, 

— 8. 35 i(4)— Surrender -under — Eifect on 
eneumbraijces created by tenants — Implied 
surrender— Plea of, to whom available see. 

14 N L R 107 = 46 I C 244. 

—8s. 35 (4), 91 — Will of tenancy right is 
not valid. Hence a true — tenant can recover 
possession from the devisee of the holding. 
If rent is paid on behalf of true tenant, thei’c 
is no im]>lied surrender. 47 I C 28. 

— 8. 36— Civil Court has no jurisdiction to 
entertain a suit for possession of occupancy 
tenancy by an heir. 

— Testamentary* disposition of occupancy 
tenancy is invalid. 44 ! C lOOi. 

— 8.36 — Civil Court cannot interfere when 
possession is given to the eiaimaut by ihe 
revenue court. A I R 1925 .Nig 277=21 N L R 

25^:87 I C 1945. ‘ 

I --8.36.— All application |o of oc- 

ciipauey Surrender was 

' cancelled St was given to the fe- 

j male hoir . ^ Iiabililies were discharged 
. from her tods. She docs not become absolute 
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owner, A I |No.g 3U6 = 21 N L li G2 r 

89 I C 44. 

’--Ksj;jr>, 4G.-— Ou roilwtatnment/rf tciiaiit’s 
heir iJio hiiullord can recover eoiiBideralioii 
paid l.)y him for «urrci,ider of oucui>aiicy ten- 
^ 14NLIU25 = 47U a2 

~“-Ss. AS, 41 (3) (h) — LaiidlorcVs^ right to 
yoiirly rout is not forfedted, simply because 
or Ills inaction for one month after receipt 
of notice of intention to sell the holding ]>y 
tenant. 3 N L R 40. 

fe. 39 — Absolute occupcmcf/ holdhuj — 'fc- 
nmit ojjnetnhcr of joint Hindu favubf — J/or/- 
oj holdmj loilhont Ic/jal necessUtt ha — 
Valid under Act 189S. 

~—bons obtained by birth no Vested inter- 
est in an absolute occupancy holding so lom^ 
as Act 1898 was in force. 27 N L 11 37l=:13i; 

I G 235=1 K 1932 N 27=A I R 1932 N 28. 
— b. 39--AbsoIute occupancy right is not 
a proprietory right but a tenancy AIR 1922 

Vi “0 I f . Na|^. 222=65 I C 952. 

—hs, 0 ,), 44, 1)2 (1)— Acquisition of Tena- 
ncy rights by Proscription-Limitation see. 

17 I C 606. 

—S. 41-~If a proprietor has notice of a 
mortage of absolute occupancy holding he 
IS put on his election whether he will pre- 
ouipt or not immediately. But the fact that 
no had not received any notice and consequ- 
ently had taken no action for ton vears caii- 
imt his right to lapse. He" can still 
claim that the niortgage is void as against 
him. 14 IN L rj 149=A I R 1932 N 47f48'i~ 
136 T C 876=1 R 1932 N 36=A L R 1932 N 61^ 

to the dovd- 

lulioti ot (juouiianoy holding is the law exist- 
ing at the date of devolution. AIR iqofi 
Nag. 433=9 N L J 207=95 I C 589. i 
b. 4I'-*-Inheritaoce and not siirvivorshirt j 
gom-iied the devolution of absolute oeeupa^ i 
Mcy holdings under the Act 1898 whether the ! 
] f‘’ 1 ■ ot tenancy was or were i 

infiOiestod in it, was or were the sole tenant i 
or oo-toiiants or joint co-parceners. AIR: 
1920 .yig. 433=9 N L J 207=95 I C 58^ I 

; does not validate niortoaoe I 

which IB voidable under s. 41 (7). A I R iw 

N L R 153=1 1 J 1 C 1*28. 
Nhag. 119=12 R L -J ISfcffi (“feo fl\V 11= 

— -W it T ^ ^^7 

-s 41_P, ^ N L R 20 I 
tion Sale for landCt, j , 
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' ' impeach niortgage nf the holding e\<.‘n if it is 
j ileciared in\‘alid ULrainst ilm lamllord Ind’orc. 

I ^ 15 N JAR 48=43 I C 907. 

I — b. 44— -A lualguzar cannot sue In ejtirf. 

I wiKni occupancy hfdtling is moiigageti bofon, 

I possessioii under sucli decree is after it. A 
! ^ t R 1927 Nag. ‘*^77=103 I C 71. 

j — b. 41 — liainllord cannol cjei*l (he imu'l 
I g‘igecwhen foreelosure* decree was not bcirnre 
I iuit the tenant was act ualiy <Hspossevs,e.d after 
1 the Act of 192it came in force. A I R 1927 
I Aag. 127=23 N L K .50=1(1 X L J 29=101 I C 284. 

( I ^7*^ does not abolish 

i landlord s right to sue for eiectinent the ten- 
I aiit under the oid Aet. A I E 192.3 Nag. 33 = 
j ■ A ■■68f C'W:'""""" 

-_,S, applying for ni-in.stato- 

I luenl tenant s turd ble pos.sossion does not 
j amount to reiiistatenient. A I 11 192(! \a<' 

I ^ 328=92 1C I2'5. 

! 1 77^' ojecliou l)V ftie 

j laiidlord, tenant, under Sub-s (8) applied for 
I lemsfiatuig to the Revenue (Jffieor even after 
i of the new Aet. S. (i of Aet of 

I U-O oaimot override a vested right. A f R 
j U2b J,ag. 499=22 N I. B 114=96 1 C 985. 

j Jf transfer is without his 

; i.Huisout the landlord can eject the transferee 
' '."•■vupane.v holding. A f 

I B 024 Xag. 264=7 X L J liJu = 78 I C 824. 
i p , ts. 41™^Y transfer without tlie eoiiscnt 
I of the lamltord of .a part of an alcsolule oei'm- 

I Si''u(he landlord a 

^ light of ro-oiitry under .s. 41. A 1. R p.io.! Xa*' 

139=7 N L J 99=81 I C*6’64! 

ini A"“V" "uiting tenant's notiee of hj.s 
intention to transfer, the landlord must in- 
; foini his desire to purchase to him iit- apnl e 
. to Revenue Otficer to H.v the value or .slJnild 
! sue within time on paying the fi.ved iniee 
' ti'ansfer cannot iie avoided" 

A 1 E 1927 Xag, 110=22 X L R 19=91 1C iVo! 

costs to yoposii, lamllord's 

costs niai be e.vtended when tenant aoi.lie,- 
for reiiistatemoni. A 1 R 1926 Nag. 4:i!fc22 
N L R 11 4=96 I c ioi. 
--H. 41 (2)— A notice under the Section 
need not be worded as aeuuratelv as a plea 

•Ihe partieutars showh in the section may not 
be .given m the notice but, the Seelh.n she vs 
the clieumslanoos in wliieh the notice miisl 
be given by the tenant. 4X L J 131=65 1 C 816 

ion , ease wa.s governed bv'u i 

actually sold the hofdiT^^ A I R'^g^rkv' 

14=65 ! C 959. 

T . T.*^- .‘^f—fb-e-emption, .suit for— Art in 
Limitation Aol applios-Ss. 7 and 17^exclu- 

I N L R 6. 
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— S. 41— Senurinj' a debt or discharging it 
<ietonniiuts wliothei* a docnineni is mortgage 
or hsis(‘. A 1 11 192^^ Nag. 15Gr4 N L J 2G2r 

65 I C 241. 

— S. 41 (2) — The term “mortgage” in s. 38 

(2) iiieimh'F. a lease, 64 I C 99 (N) 

^ ■ — S. 41 (2) — Periodieal paymoni is not 

wiiiiin ‘•piamiium,” A t R 1921 Nag. 137 r 

59 I C 419. 

— S. 4t (2) — Mortgage in the [‘(uaii of lease 
eannot o])erate against landlord. 4 N L J 
2G2=A r K 1922 Na,g. 156r65 I C 241. 

— S. 41 (2) — Mere posting of notice is not 
giving of notice. Limitation runs after the 
receipt of notice. 12 X L R 42=32 I C 991 

— B. 41 (2), (5), (7)— No prescribed notice 
beirig given landlord can eject the original 
tenant mortgagee in. possession under a fiorec- 
losiire decree on mortgage by A'endee of the 
holding. Rut he has no right of pre-emption. 

15 N LR 109=51 I 0 721. 

— S. 41 (3) (a) — Claim to purchase in s. 41 

(3) ( a ) moans a claim for wliich specific 
landormance may l.»e enforced. 2 N L R 27. 

— S. 41 (3) (b)— -Purchaser from tenant is 
not iialde in a suit for a simple money-decree 
for nod by Malguzar against him and ihtr 
tenant. :■ 

Malguzar cannot recover the year’s rent 
from |m^*<^haser -even in spite of such 
contract bc4.weon purchaser and tenant. 

3 NLR Ml. 

— Bs, 4l (5 , 47 — Landlord eannot eject a 
]»urchaser of occu]>ancy liolding at a sale in 
execution of a mortgage— decree, even if the 
mortgage is effected without his consent, but 
call ])re-empt it only. 50 I C 936. 

— B. 41 (G) — Malguzar pimchasing property 
from sub.sequeni mortgagee in possession — 
Nature of suit to recover money-charge on 
purchase money see. 34 I C 704. 

— B. 41 (7)— Landlord cannot re-enter on 
alienation of part of occupancy holding ))y 
the tenant. 58 I C M2. 

— S. 41 (7)— Transfer of sub-lease by tena- 
nt withrmt hmdlord’s (‘onsent is valid. 14 N 
L R 188=43 I C 970. 

— B. 41 (8)— In an ejectment suit by land- 
lord against Iran.sferee of occupancy right, 
tlie ({ucstion of abandonment of holding by 
tejiani does not arise. 12 X L R 8Gr34 I 0 69^ 

— B. 43— Only (he sole landlord or the i^e- 
presontativo of his eo-sharers can sue for eu- 
fiircing a charge. 4 N L J 138=63 I 0 352. 

— B. 43--Tja!idiord’s priority <-harge for 
r<;nt is a securiiy on the liolding. Rut he 
cannot <‘laim iiriority for his money claim 
over an imannbrance otherwise !>in(ling on 
him. 7 N L R 107=11 I 0 G94. 

— ^B. 43— r^andlord cannot claim priority 
for his money claim over an incumbimnee 


otherwise binding on him under s. 43. 

7 N L R 107. 

— B.44. — Possession in one .year Is no evide- 
nce of possession in previous years, 50 I C 196 

— Bs. 44, 5G (2)— Occupancy rights are not 
acquired in village Bervice lands, Biib-loase 
of such lands for not exceieding one vear is 
void. 23 fC 604, 

— B 45 — The section does not prohibit 
ordinary tenures of sir lands. 87 1 0 72 = 

A I R 1925 N 377. 

— B. 45— If trees are sold o!i the same day 
as the surrender of occupancy holding it con- 
stitutes one transaction and is not valid. 
21 N L R 25=87 I C 1045 = A I R 1925 N 277. 

— B. 45. — Both form one transaction but 
only surrender i.s void when surrender is 
after 9 montlis from sale A: tlie agreement to 
surrender is made on the date of sale. A J. R 

1925 Nag. B02 = 22 NLR 13G = 86 I C 515. 

— B. 45 (1)— Tlie transaction of Burrender 
of occupancy rights in Sir lands, 'if distinctly 
separate from that of sale of the "Village 
share, is valid. 7 B L R 220 = 13 Cr. L J 522 

=15 I C 794. 

— B. 45. — The protection under B. 45 ( 5 ) 
cannot be claimed by the would be tenant if 
a proprietor executing a deed for future 
tenancy loses his proiirietary rights in the 
meanwhile. A I R 1921 Nag. 170 = 5 N L *1 

251 = 69 I C 870. 

— B. 45. — When there is a devolution by 
death the Bection is never- applicable. A I R 
1921 Nag. 34 = 4 N L d 43 = 62 I C 246. 

— B. 45 — Docs not apply to leases not eje- 
cting proprietary rights. " 3 N L R 159. 

B.45. — The will can be admitted in evide- 
nce though illegally registered when sii’ land 
is transferred l)y it without reserving ocem- 
pancy right. A i R 1921 Nag. 34 = 4 N L J 

43 = 62 1 C 141. 

— B. 45.— Por transfer by will of culitiva- 
ting rights in sir land no sanction is required. 
A i R 1921 Nag. 34 = 4 N L J 43> = 62 I C !41. 

I — B, 45 — On transfer of proprietary rights 

I in villages, l>y a decree in pursuance of avvard 
' not based on deeds duly regislored before 
the Act, the tenant acquires occufiancy rights 
in Bir lands of the Anlhigcs. ( 1918 ) *M. W N 
885 = 28 C L J 447 = 24 iXl L 'V. 345 = 14 N L 
R 1G5 = 48 I C 141 = 4G Cal. 7G = 21 Ron:. L 
R 53 = 23 C W N 297 = 45 I A 179 ( P. C. ) 

— S. 45— On sale of propritory rights in a 
Village, the ex-proprietoF' becomes an occu- 
pancy tenant of the Bir land.* . 55 I C 573. 

— S. 45.— aachirkg , wncDuditi^ua! 
Banction lights in Bir 

land, can per.son. 

, .ASVv.- J8 1C 23. 

0( $)l 0 (c)— Ex. proprietary occit- 
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paiK-.y tenant can eject his ordinary tenaai 
11 NLlll70 = il IC 470* 

— Ss. 45 (5) & 09 (c)— The ordinary tenant 
does not become a sub-tenant when under 
S. 45 (5) the proprietor becomes the occupancy 
tenant of the Sir & under S. 09 (c) the exj-naj- 
prietavy occupancy tenant can eject him. 

11 N L E 170 = 311 C 470. 

— -B 4G.—Wbeu^c0“sbarer’s as well as an 
occui>ancy or absolute occupancy tenanl’.s 
ri<>hts become merged in one person lie is an 
occupancy or absolute nccupancyteuantaccoi*- 
ding to the tenancy. A I E 1925 Xag. 125r20 
N L E 102 r 82 I C 126. 

—S. 40.— Eegistration is ineffective when 
it contravenes the Section. A I E 1927 Xam 
30=22 NLE 128 = 97 iC iOl'5. 

— S. 40— Transfer of trees standing on 
occupancy holding is invalid. A I E 1925 Na^-. 

277 = 21 X L E 25 r 87 I C 1045. 

— -S. 40.— Those transfers are not prohibi- 
ted which can be made otherwise than a regi- 
stered deed like an oral sale for a sum below 
Es. 100 under T. R Act S. 54. A I E 1920 
Nag. 432 :: 9 N L J 123 r 96 1 C 353. 

— S. 40— Gift not to the nearest heir-Effect. 
Even if a gift of his holding to his daugliter 
by an occupancy tenant who has a son is in- 
valid and the landlord sets it aside, the daugh- 
ter can immediately re-enter and the result 
is exactly the same as if the gift were valid; 
■except that there have been two sets of pro- 
cedure and one chatyge of possession more 
than was necessary. A I E 1923 Nag. 195 = 

711 C 409- 

—S.40.— Mortgage of occupancy latid even 
inter ])artes is invalid AIR 1925 Na^. 130 = 

ci 1C T> X . 81 I c 873 . 

^ — h. 4().— I5y mortgaguig trees, occupancy 
rights in a part of the holding are transferred 
& the deed cannot be registered contravening i 
S. 40 (5). Such a registered deed cannot opo^ I 
rate concerning any property which it pui*- 
poris to transfer. A I R 1922 Nag. 252 = I 

70rC34. 

— S. 40.— The iransaction is valid when 
through mistake occupancy field along with 
others was included in the mortga^^e-deed 
A I E 1929 Nag. 6 = I E ( 1929 j Nag 43 - 

11310891. 

— S. 40.— When ownership in sir rights is 
separate from that in trees mortgage of trees 
on sir land is not illegal. A I B 1929 Nai.. G = 

I R 09^9} Nag. 43 = I IJ 1 CSOl. 

, '~®s- f6 & 47.— On division of sir land 

‘■‘.^■P^'^Rr'etors of a village for 
it' each I isincompifte 

of ncoupancy 
|0 f C 733 I 


I — S.40.— Tht; holding was divided A tlnov 

was an a<’('rctiori to one co-sharcr’.s slraan i)n 
; his death, others (-annoi {,<e sai<i to have orni- 
I pied his holding A eaiinot resist landlord’s 
I claim to ])ossess. A { R 1922 21 r }H S 

I _ L H 48 = 5 K li J 213 = 69 I G J59. 

I — S. 40 T'hc ])rothin’'s sofi. who will 
i ouiinarily be exeludi‘f| from suecetalirig to uji 
! occupancy holding if not i-ultivating joihti\ 

; yith the ]>revions holdtu’ will be preftoTed fo 
I <l‘,mghtcr’s daughter's son. A I R 1922 Nag. 

I 117 =5X Ij d 270 = bS N fi R pp, r 67 
! —S. 40. -1 f site is otherwise qualified b\ 

j her persottal Law a female ean inherit an 
i oecupaney holding. A 1111922 Xag. 20? = 5 

i , . . . 229 

If’ occu]>anev Imlding 
of a llindu i.s goveiaie<{ by llitniu Law exeept 
where jtrovided by Statute, 3 N L R 112 , 

— S. 40 —Suit Ity a pro}>riet<u’ to ejecd a 
purchaser of occupancy holding Uiider a S;ib‘ 
—deed registered owing to an ittcerrmd 
description of ]>roperty tis absolute oecopanev 
lioiduig, IS maintainable. I N I R III 

— S.40 (1)— A proprietor Is .siiid to ‘oceiiiiv’ 
lajut when he holds cultivating posses.sion «*d* 
Hir land. A T E 1927 .Nag, 245 = 2.3 N L 11 75 

o - 1031 G I 7 K. 

— h. 4h U);~Gccui)ancy right, acipiistion 
on>y joint family-Aiienaiion bv father if 
bindmg on minor sons see. 4 Pat. L J 354 . 

reli-osjieeiive opeiuiiou. 
Xhorefore, no decree for Sale can be pa^-a-d 
on unregi.siered mortgage of nevinmw’v hoL 

PO\Ll£42 = 2 jr(’ 8 HX. 

. -Ss.4G ( 2 ), 70 (2)-On inHolvonnv of Irnant, 
ln.s ordiiiiiry nnil omjpaiirv hohlinOT iln not 
vest in Court or n’cnivrr. l:j .V i.Roii'it:: 

<2 1 <~7ia 

— S.4G Gl^— ilortgiigo of o.-cupruH-v lioklino 
with consonl ol a eo-slmror i.s laliil.' On for,' 

dosme ol !uorf.!>;iiie oc-uiiuricv liol.lii,.. 0 „, 

niorfgiigno liuromos a tcniuil. ' so i r 274 

1«9« ol < Incumvnl oxocnln,! |,(.for,. Huu 
m inva ul mul.T ,S. 4(1 (91 ami simh ,lo.,,„; 
mineikmpm. ];iX |, i; iG.Grff I C J« 4 . 

li?;;,*.’""' ■‘■"■“-'I 

-S._4C (G)-Beeila 1 .s in (]„. ,lm.,i p,v,.,.ni,.!i 

.'."sss,"' 

tomii', oi 'y ssi' "™{;i 

or 70, IS not mainttiinable. ‘ ' 

a m 12 22=13 I cm 

nitlnn tho uieiuuiig of S. 4G, Co.v|,.|,vrs 
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dispossessed of occupancy holdings surrein 

dered to them by the tenants, by revenue — Ss.50aud70. — When B. 71 prohibits sale 

oflicer under B. 4C, can sue for possession of a holding, the alienee in i^ossession may 
olhto' cO'Sharers in possession.. ask for compensation before posse>ssion is 

3 Pat L J 88=44 1 C 3 17. given to plaintiffs. 

— Bs. 4t5, 47 and 95. — Suit for tress is con- AIR 1923 Nag 111=68 1 C 252. 

gtiisuble by Civil Court. ^ — B. 52 (b) — Cultivation of oranges for 

Pat L W 77=38 I C 98=1 Pat L J 525. market is not diversion of land to non-agri- 
— Ss 46, 47, 95. — S. 47. is the only provision cultural purposes. 15 N L R 60=50 1 C 967. 
for avoiding unauthorized transfer by an — S. 55— -Bhuiuakh, refusing to do priviate 

occupaiicy tenant. Civil Court has no juris- work of the Malguzar, is liable to ejectment. 
cHciion in such cases. ■ 14 N L R 1'52=46 1 C 779» , 

17 C W N 621=17 C L J 616=18 I C 273. ! — B, 56 (2). Kotwar retained in possession 

—B.47.— Landlord should apply to Revenue of village service holding, being a sub-tenant 
Court w’heti an occupancy tenant effects a | is not liable to ejectment on a new settlement, 
transfer to a stranger. : 56 j C 769. 

A I R 1922 Nag 126=67 1 C 121. — Ss. 59,60. Transfer of the estate hy a 

—S.47.— About 1903 K’s absolute occupan- Malik Makbuza, does not terminate his 
cy holding was begun to be cultivated by the tenant’s tenancy. 3 N L R 162. 

deft who in turn allowed H to cultivate his _S. CO To contracts before the Act, the 
own. The reconl was unchanged 8 reiits section is inapplicable, 
were paid by each for landactually cultivated ^ I R 1922 Nag 227=18 N L R 85=77 I C 798. 
m another s name till in 1917-18 the Settle- -i. Ai • i a i. ±i 

merit Officer recorded them as occupancy S. 60. Suit tor ejectment by the occu- 

tenants. Held that if the original anlange- pancy tenant againsi a sub-te^^^^ 
merit was wholly an exchange, the landlord to end the sub-lease by the 

lost his right to cancel it many years before year, is maintainable. ^ 48 I C 948. 

the suit. If it was only arrangement among — B, 60-No prescriptive title can be acqui- 
the tenants inter se, he could not interfere red by a sub-lessee of an occupancy tenant 
at all. AIR 1923 Nag 144=83 ! C 946. precluded from granting a perpetual lease. 

— Sn. 47, 48, 60, 71, 72.— Occupancy tenant, I C 212, 

lease by for more than a year is not valid. — B. GO, Siib-ienancy fi*om year to year- 

10 N L R 159=26 I C 708. Termination ‘-Notico-Necessity-Intention of 
— B. 47 (1) — Avoidance of transfer of hoi- parties-Presiimpiion. 43 1 C 392. 

ding by tenant is the matter for Revenue — Bs. 60, 70 and 72 Bub-lease of occupancy 

Courts only. 50 I C 68!. tenancy for uiore than one year is invalid. 

— B.49, — When ownership of laud is trans- ^ 159=26 1 C 708, 

ferred by proprietor, the sir right in the land — Ss. 62 (2), 63 (1), 69 (c). Tenant of sir 

is a constituent part of his ownership in the land— Holding entirely of sir land-Ruit for 
sir. AIR 1923 Nag93=19 N L J 26=7! I C 129. ejectment— under • s. 69 (c) — Cognizable by 
— S.49. — Widow’s trans.fer to a reversioner revenue oflicer-Holding o^’er-Tellancy con — 
is invalid if without sanction of revenue tinned. 9 N L R 158. 

aiiihoriiies. A I R 1925 Nag 95=8! ! C 878. — B* 63. An agreement to remit rent is 

— B. 49. — On determination of the lease, a valid only for one seiiloment. 
lessee permanent or not, not ])einga pro})rie- ; A ! R !923 Nag 247. 

i “S- ^ A wonicu haviug Iliutlu widow’s 
7 1 'ri PVi' oVfia v‘'r V jilA;, \T r p I interest iu the vilia.iio and lioing the solo mul- 
A I ri 192;. Nao 274=8 N L J 44=£ ^ R ; ^.^ve possession of the land in iiuestion 

ci m a i (sir & khudkasht) to the deft., who was sued 

.*4 1 u agreement CO Insistent to be ejected as a tresspasser by the pHf, the 

With the iVct, about the rent payable reversioner. Hcdd that plff should go to 

eiletdeclmily uptoiiextsettlement. Imt at that Hevenue Court. 

.mm Baeh rate issup^seded hy the rate fixed j 1921 Nag 169=6! ! C 593. 

]>v the Seiilement Olncer. I ™ , ■ a 3 i, • 

A I R 1925 Na« 452=89 I C 741. ! Tfuaut, ejected otherwise than 

,, A if 111 * r 1 ; under the Act, has a right to sue his landlord 

. for possession 2 N L R 121. 

13 N L R 179-42 I C 29^ i (e)-Proprictor becoming occupancy 

-Ss. 49, Ol-Privaie'agreemeiit as to rent i tenant-Efl'eet on position of ordinary tonaid- 
payul.lo lasts until it is Superseded hy the i Liability to ejeetmw.t sf , ; " N L R 170. 
setilement by Settlement Officer. i — S 570. Reg1«ir4lfou 'of the mortgage is 

10 I c 697=7 N T R !7. ) not vapd wbon property is mortgaged with 

ii ('t) 
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trees & a well in an ordinary field* 

A I R 1928 Nag 248=11 N L J 119=109 I C 586. 


■— S. 70 The consideration cannot be re- 
covered when, a sale is opposed to law pro- 
hibiting sale ' of 'exproprietary rights. On 
not getting possession the deft cannot recover 
consideration alleging that the so-called 
surrender was a sale, in oi>position of the Act 
and the registration was fraudulently elfected, 
but before returning possession he can claim 
compensation. A I R 1923 Nag 111=68 1 C 252. 

• —S. 70, Personal law applies to tenancy 
matters except as the tenancy law limits- or 
alters it. The Act does not limit Hindu 
widow’s power to accelerate by surrender, 
the succession to her husband. 

A I R 1922 Nag 24=65 I C 180. 


■Civil Court'can try it*' A I 1M922 Nag. 27= 

65 I C 07. 

— B. 92 -— W.hcn a iciianrs ocenpancy hohh 
it)ig goes to some under a fori'<Tosuj*j. 

decree, it may bo pos.-^iblt* iliat ihyy nlso Ih- 
come tenards of iho winde propriotary body 
and tluii call only jirisiMvlum both (lariio'-' Hcropi 

such status. A I 11 1921 Nbu^. 17=4 N h 4 

64 i C 46. 

— S. 93- -No subset jueiil suit lies wlnui a 
Revenue Oflicor iiavinu power Pt grant eost^, 
does not do so. They must la held itt htive 
j)eeirdiH-al lowed by idvn. A ! U 1922 Nag. 

‘ ir,9=8 X 14 R Gr>= 6 S I C 67. 

— B. 93 — Dis}nites between neighbouring 
tenants UvS such cannot bo seitloti umler the 
Act. A r R 1922 Nag, 139=18 N li H tbn = 

65 I C 67, 


— Ss. 70 & 71. Tenant’s widow transferred 
the tenancy to daughter on her death her 
father’s heir will succeed in preference to her 
husband. The tenancy will reve.st to land- , 
lord when tliere is no such heir, I 

A TR 1922 Nag 24=65 1 C 180. 

— Bs. 70, 71 Biiit for ejectment by a ietiant 
against a per.son in possession of the holding 
under its incomplete sale, is maintainable. 

42 1C 288. 

— B. 70. ^ Co- sharers ’ ‘ or co-tenants ’ 
niean persons who are parlies to the contract 
of tenancy. Bo, unless a collateral relative 
IS a, co-sharer of the tenant, he is not entitled 
to. i idler it rights of the tenant. I N L R. 178, 

— S. 70 (5) A deed purporting to be a 
surrender of unpartioned village to one of 
the co-sharers by tenant, even if registered 
may be in fact a deed of sale. Buit by the 
co-sharer, for possession' based on such deed 
is not maintainabre.' • 41 I C 954. 

— B, 81 Test of maintainability of appeal 
from a decree under B. 81 of the Act, is the 
nature of the suit as originally fi’ained. 

56 I C 845. 

— B. 81 (b)-Adjn(]ication between rival 
claimants in a rent suit gives a riglit of 
second appeal. 47 | q 540. 

— S. 85.-— Holding split up in two-Forfei- 
ture tor arrears on one-Right of tenant to 
save It without paying the arear on the other 


lU U L it liV 

...B. 85 Ejectment of a recorded tenant ii 
execution of a decree for arrears of ren 
against him, means a forfeiture of the entiri 
M^bngs. . 2NLRI0I 

—B. 88 — Suit by tenant against malguzar fo' 
crops bet\veen his ejectment and re-instate 
ment is not maintainable. 11 N L R lOSr 

29 1 C^8U 

not ono l,etwoo„ a ^.ndford & ■ 


— 94_«^ldl, by a co-s!mrer for pnssc?Hsio!i 
agaiusi a morigagee in piossossion of a sliaro 
of other co-sliarer under a sale decree oidai- 
ned against the latter, is not maintainable, 

45 i C 184. 

— B. 94 {!)— Refusal by landlcml to pul 
tine tenant in possession, amounts to ejection. 

11 N LB8rl7 i C 864, 

— S. 94 (1)— Special limitation under s. iH 
(Ij .applies only in cases of <de(‘tment t'V 
whole liody of landlords or ilKur agent. 

28 I C 250. 

— B. 94 (1)— Ijimiiaiion fora suit tyv Ion 
ant for iiossession of Iiohiing. against a per'^on 
in possession under the sctilciuehi afttu' tin* 
ouster, is as under s. 94 (1), 15 C 9 I. K 125. 

— B. 94 (3) — ]’ro(.'.edura! law has ge.iieraUy 
vcirospeetive operation. So provised i<»s, *94 
(3) lias retrospect iv(‘ o])er:ttioii. 11 I C9l2r 

INI. R 115. 

— B. 94 (3)— Proviso in s. 94 (3) lias ret- 
rospective o]>eration . 7 N 1. H 125. 

— B. 95, 97— Buit by an occnpan<*y ienant 
for possession of Birland is cognizable )ty a. 
Revenue Oificer. The natnrci of siieh snii is 
not changed by a claim foi* mesne ]jr(d!ts. 

54 1 C 827. 

— B- 95— It is surely a ]>ariia.l )u'ivaii‘ par- 
tition when sir or khudkasht isdividiai among 
village co-sharers to be held in severaby ami 
each co-sharer’s SO] Mira tely lield |)lor of fund 
is a separatii patii of the village of which 
isthe ordy landlord and if he iea.ses it, he still 
remains so. ^.’he co-sliarers can re-disti-ibntr 
the lands of separate ownership at anytime 
and either khudkaslii or tenancy can always be 
transferred to another patii or the sliainilat 
patti. AIR 1922 Nag. 27=65 I C 07. 

— S. 95. — The Act does not apply to dis- 
putes between neighbouring tenants. A I R 
1922 Nag. 169=18 N h R, 65=65 I C 67. 

— Ss. 97 §c 07— under s. 97 only Revenue 
Officer’s. civil court can trv un ejectment suit 
under s. 07 against The tenant. * 6110 59b 
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— vS. 97— Suit botwoeii landlord and tenant 
wiili siraiigcr impleaded as co-defcndent is 
Irialde ordy by a Judge wbo is also llevcnuo 
OlFiccr. 45 I C 654. 

--S. 97-lV!iiaiicy in resi)eet of a fraeUonal 
share of a tiebl uiuicnncd by metes and 
nds eannot exist, M N .L K {>2=44 I C 845. 

-■-8. 1)7— Suit by heir of tenant illegally 
eje<d.e(l agaiiisi kndl(>r<^ for pf)Ssession of 
holding is triable only by a J\ulge wlio is also 
a Reveume Otiieer. 50 I C 770. 

— 8. lit) — On ejeeliion of the transferee by ’ 
ilie landlord tenant can ;tpply to ])e reinstated 
umler old s. 41 (8) to Revenue OlHeer even 
after the eifeetmont of tlio new Act A 1 R 

192b Nag. 499r22 N L R 114=96 I C 905. 

— 8. 117— 8mHll cause court has no juris- 
<lictiou to try nazarajia suit by landlord 
against Icnant. 9 N L R 91=20 I C 261. 

Central Provinces Tenancy Act I of 1920. 

— Act I of 1920 is not retrospective. 1 
LJ 41=1091 G 543. 

—'Waste l.atnd 8aie Rules i>f 1862-Estate 
traiisfcrrecl iiuder- Applicability of Tenancy 
Acts of 1808 and 1020 to. Sec. 

28 N L R 169 (F. B) 

— Tkmami holding of tenancy is not bad 
uud«.)r the Act. .4*11(1921) Nag. 284 = 

H8IC 684. 

— An auction purchaser in execution of a 
rent decree of an absolute occupancy comes 
in the shoesd)f one who holds the first charge 
and can redeem qua holder of the equity of 
redemption. A I IMD27 Nag. 119=9 N L J 
■229=99 I C 445. 

Devolution of occupancy holding 'is 
governed hv the law existine' at the time. 
A I R 1926 Nag. 433=9 N L J 207=95 I C 589. 

— Tiilention of law is against disposition 
by will. A I R 1926 Nag. 222=90 I C 247. 

— Even after ilie Act of 1917, a lambarclar 
without co-sharcres’ consent cannot recover 
!)eyond liis share, when there is a transfer in 
t>pposition of. s. 12. A 1 R 1926 Nag. 34f>= 
22 X L R 86=9 X T. J 90=94 I C 941. 

— Possessory mortgagee of a partial inter- 
est in a village is not a landlord and cannot 
sue the leuants for rents. A I R 1925 Nag. 

183=82 I C 20 b 

■ "■Occuj>aticy rights in sir land can be 
willed away with the maltjar:{Lrl share to which 
thev relate without the sanction of the Reve- 
nue Authority. A I R 1923 Nag. 141= 

711 0 207. 

— A tenant can be ejected by laudtord 
alojic for arrears of rent 68 I G 855 = 

AiRI923 N35f. 

--•8. i-Al solute occui>ancy right is tenant 


Central Provinces Tenancy Act I of 1920— (Coui;dJ 

right. AIR 1930 Nag. 124=Ind. Rul. (1930) 
Nag. 131=25 N L R 108=122 I 0 259. 

—8. 2-Only because a khudkaslit plot of 
land is left under grass, villagers have no 
right to graze the cattle free of charge on it. 
AIR 1929 Nag. 198=1 R (1929) Nag. 124=25 
NLR 16=116 I 0 76. 

— 8. 2— Tenancy can only bo cicatcd by a. ■ 
contract & nob )>y a.c({uicscen(;e or by impli- 
cation. The landlord’s failure to protest 
against a person’s posscssioji for five years is 
wholly iasiilficient to prove that landlord lias 
contracted with him. A 1 R 1929 Nag, 13= 

I R (1929) Nag. 94=1 1 4 TC 622 . 

— 8. 2— One of the two lambardars may 
sue to recover a village site, when he is not 
acting adversely to the other. A 1 R 1928 
Nag. 275=108 1 C 434. 

■—8. 2 — Though personal, a tenancy can 
be held bemimi. AIR 1920 Nag. 239= 

92 I C 80. 

—8. 2 (6) -A village tail k over which the 
hiiullord gives a right to lish and grow water 
nuts {singha7'a) is not land let or occupied for 
agricultural purposes or for purposes sub-ser- 
vient to agTiculture within s. 2 (5) 11 N L R 

122=31 I 0 294, 

— Ss. 3, 65 — Tenant-] uca n i ng of - i nciudes 
sub-teuant-re-missioii of land revenues. 

A L R 1933 N 111=29 N I. R 10. 

— S. 4— Absolute occui)ancy ienaiicy can 
be created by a landlord. A 1 R 1922 Nag. 

222=65 1 0 952. 

—rS. 5 A Hindu widow cannot surrender 
her husband’s- holding so as to defeat the 
reversioner’s right with intention ’to defeat 
his expectancy, although according to the 
nature of the property she can surrender it. 

A I R 1930 Nag. 65 = I R ( 1930 ) Nag. 209 = 
26 NLR 1 = 123 I 0 449. 

— 8, 5 With regard to absolute Occupancy 
i.e-ua lit,- landlord may re-eiiter, if nearest heir 
fails to take up tenancy, AIR 1930 Nag. 

, 124 = I R (1930) Nag. 131 = 25 N L R 198 = 

. - . ■ . ■■ , . ■■■ 12ZIT.Tm 

I . , — B. 5 The section gives succession rights 
; to a holding after tenant’s death. But all t-be 
' Jt. Hindu family incidents* do hot apply 

■ during tenant’s life. I R ( 1930 ) Nag. 117 = 

121 I 0 661. 

' — 8. 5— A mother can ac(iuire title to lici* 
i deceased son’s property by prescription, but 
; such title is only a limited title; son’s rever- 

■ .sioners succeed on her death : 114 I 0 454 = 

AIR 1928 N 329. 

I — 8. 5— 'As undeT 8. 41 Tenancy Act 1898, 

! ilie law of survivorship did • not apply to 
; absolute occupancy a x>ersoh could not get 
i vested right by birth in it before the Act of , 

' 1920. A ‘I R 1927.Nag:381 = 104 1 0.291. 

[ — 8. 5 An absolute occupa^h.cy ttoiit caii- 
1 not bequeath’ any of- hwrlgMs: JIl'T' R 1925 
i ^ 1038, 
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Central Proninccs Tenancy Act 1 of 1920-(.Co«ld)i Central Provinces Tenancy Act! of 

— Ss. 5 and 11— A touaiit under the Central j 
Provinces Tenancy Law which formerly per- i 
transfers could transfer nothing beyond 
Ixis tenant right in the holding. Therefore 
any transfer engrafted on the tenant right, 
wliethor by way of tr.origagc of sub-lease, 
and whetlior eonsenied to by the landlord 
or not, comes to end wlien the ienaiit right 
is itseU determined by operation of law. If a 
tcitanl after liaving ma<le a transfer which is | 
valid a,s against liiaiself and as against the 
landlord wore to voluntarily surrender his 
iciiaucy the law will presume that the tenancy 
has a coiitiuuanec in order to work out the 
rights created by such a valid transfer. TJiis 
principle has however no application where 
the tenant right comes to an end by openitiori 


of law, that is, when the tenant dies without 
heirs ejititled to succeed under the law. Tlie 
dcterniiiuition of tenancy in such a case 
enlarges the rights of tlic landlord and gives 
him a right to immediate possession loading 
to the forfeiture of the rights of the trans- 
feree in the land, 28 N h K 113 = I K 1932 N 
110 = 139 I C 3G9 = A 1 It 1932 N 107 (109) = 
AIR 1912 N 169, 

— -S. 6. The section does not remove the 
voidability under S. 41 (7) Tenancy Act 1898 
of mortgages contravening it, but it applies to 
mortgages executed after it came in force, 
A IB 1929 Nag. 30=24 N LiB 153=112 I C 128. 

—8. 6-~Thcrc is a distinction between a 
surrender and a ^ transfer by a limited 
holder where the limited holder has done all 
that was required of her under ss. 5 and 6, 
before transfering. A 1 B 1928 Nag. 32 = 10 N 
LJ 257 = 105 1 C 559. 

- -S. 0— A sale by a widow in possession 
of her husband^s absolute oecupaney fields 
without legal necessity is invalid and can be 
set aside by the reversioners though landlord 
agreed to the transfer. A 1 B 192G Nag. 3G7 = 

95 I C 626. 

— G Hindu widow’s iiiierost in occupancy 
tenancy is subject to Tenancy Act though it 
is same as a widow’s estate. A I B 1922 Nag. 

222 = 65 ! C 95*2. 

*—Ss. 0 (2) and 105 During tenant’s mino- 
rity his mother coiiiractccl to sell the field. 
Landlord was given notice and he exercised 
his right of pre-emption. Subsequently minor 
cannot claim possession alleging want of legal 
necessity A I B 1928 Nag. 249=11 N L J 125= 

109 1C 615, 

—■8. G (4) (c) — 8ub-cl (4) (c) of s. G must 
bo road with the rest of the soctiou; the rest 
of the section refers to transfers after passing 
of the Act of 1920, Clause 4 (c) does not refer 
to other transfers. Section 6 does not do 
nwiy with the voidability under cl. (7) of s. 
41. Tenancy Act of 1898, attached to mort- 
gages exocii tod in contravention of that sec- 
(lotf, and the landlord is entitled to claim 
liussessioii of the holding 'which the occu|ia:ncy 


tenant mortgages, 24 N L K In,), approved, 

23 N L B 50; A I K 1927, Nag 277, overruled. 

A I n 1931 Nag. 4 = Ind Bol (1931) Nag. Tnlr 
27NLK108=IIOIC97FB 

— 8. G (5)-“‘Whcn the propriclor exercise.^ 
his right of preemption and deposits the 
amount which has been rixc<l by the revenue 
officer as the value of the land free from 
encumbrances, the mortgage debt bewmiCi;. a 
charge on the ]mrehase*mot!ey in exoneration 
of tlie lien. 

Any mortgage lien on au absolute oecu 
paucy holding is transferred from tlie holdinu 
to the purchase money when tlm in^hjiaar 
pre-empts, and in any suit brought on the 
basis of a n:origa,ge, such pre-c!n{»icd lioid 
must be excluded when the iiiorigaged pro- 
perty is brought to ^salc. 14 N L J 149 = A I 
B 1932 N 47 (48) = IHGi I C 876 = ! B 1932 N 
3G = ALR l9J2N6i. , 

— 8s. G and 10 Landlord's rights cannot be 
taken away by the new act when an absolute 
occupancy* holding is transferred under the ohi 
Act, A I ll 1923 Nag. 33=68 I C 427. 

—8 9. A collector to whom a decree is 
transferred for execution under C. P. C. 8. 
68 and C P Tenancy Act B. 9, Inks execution 
powers oulv and cannot decide other matters. 

‘A I B 1928 Nag. 297 = 109 I C 38 1. 

— Bs. 11 and 5—-Do volution of interest in 
i occupancy holding by iuhcriiance and not by 
i survivorship — nature of agricultural hohiinu 
i — C. P. Tenancy Act (1898) AIR 1933 N 180. 
j — S. 11. The reversioners eon not challenge 
! Hindu widow’s surrender of the o<a,:upancy 
: holding. A I E 1927 Nag. 362=102 I (’ 888. 
j -—8. 11 .— Omitting to state survivorshi;* 

I regarding ocaipancy holding irt the seed ion 
' has no more meaning or olfcel than ondtiini/ 

: to mention that the interest in tJiat section ih 
i the interest in the holding and tIilTerent't: 
i in the language is of no importance. A f H 
I 1927 Nag. 272 = 102 I €711. 

' —8. 11 A Hindu widow’s suri’cndcr is 

j valid against reversioners when it is k> the 
i landlord and of a tenancy inherited from a 
male. A I B 1927 Nag. 129i:23 N L B 1=99 I € 

r - 

I — S. 1 1 The section applies to male as 
' well as female tenants. A I E 1927 Nag. 68 r 
I 23 N L R 9 = 9 N L J 221 = 98 ! C 669. 

; -—8. 11 ‘ Collaterals ’ mcaim timse of her 

I husband when there is a devolutiori of a 
I Hindu married womati’s self-acquired 0 ('cU“ 

I pancy tenant right AIR 1927 Nag 68r23N L 
; B9 = 9NL J22i = 9SIC6i9. 

-S. 11— ‘'Collaterals” and “kindred” shouhl 
i be coirs trued differently so as to suit the 
i principles of personal law of each teiiant. 
i A I E 1927 Nag. 68 = 23 N L R 9 = 9 N L J 
j , 221 = 98 1 C 669. 

—8. 11. When the separation is only in 
mess and residence but not in eslaie/ the 
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Ta ■ 'omipanc V ' tiekis. A I It 11125 Nag. 414 = 
8X L4 153 = fj f C 8S«. . 

— S. 12 A loasa af uuaiipaafy liakliau 
not not'cs.sarUy rcgistnihla due to S 12 { 4 ). 

A Ut11?2(iNag.:mrf4l 0 Ul 
— S. 12(2). Docs not refer only to trans- 
fers penuiited ky snli sec. (1) 4'ke use of the 
mmh “by this Act/’ puts ibe matter beyorni 
■doubt. Aonortgage of ilie ■ tniUivnt:.big//idgltis ■, 
in ilie inortgsigors sir laud witlr f lie stiociiofi 
of the revenue autlioriticB is not proliibiteil 
bv H. 12 (2) >28 N L E 106, = 15 J' B.r 138 
'' ■' , > ■ I:'C 184,.= A1H !9iTN ■81. 

. --^H.42 (4) Itds.an iiuiklental provision, and . 
prevents .or discourages iiu.proper trjins.fers 
as far' as posible."A I. ll'1926 ' Xag. S45 r 22 IS 
LE80r9NLJ 00 = 94 
— Ss. 12' 13, Trausfe.iy^ ■ by occiipi.nicy 

teiiaiit valid^but for S. 12. Can be avoided 
only to the extent of according to S. 13 aficl 
no civil suit lies for it.- Ail E 1025 Nag. 44,2= 

■ , , 81 te 816. ■ 

Ss. 12 & 13 It is doubtful whether Bs* 

46 & 47 apply to a uiortgagee iu possessioii of 
property under a foreclosure-decree, l l^at. 

L J 525 = 3 Pat. L W 77 = 28 I C 98, 
—S. 13. Bo long as the tenant is living 
with his rights existing, larnbrirdar as sucli 
has no preferential right and cannot have posse- 
ssion of laud sold by the tenant to a stranger 
AX R 1020 Nag. 65 = 1 R ( 1920 ) Nag. 20 = 

III 1C 116. 

— B 13. A surreuder is contestable under 
this Beetiou when on such surrender the land- 
lord, creates a tenancy in favour of a stran- 
ger. A I R 1928 Nag. 338 = I H I C 358. 

-S.13, The lauibardar who',sues for johit po ■ 
ssessio.u must share iu the costs of oldaitung 
the surrender when one co-sharcr gets a sur- 
render from the tenant. 168 I C 878 (N). 

—B. 13. A Hindu widow; n.iay, surrender 
the tt .nancy cvr n for defeating^ the re verHio- 
ners. They can ■ only attack itasiv transfer 
under 'tlie Bec4io.u* AIR 1027 Nag, 330 = 

101 I C 861. 

-.-B. 13. Transfer to' o,ne ■co-slnirer with 
laud:M;mlar‘s consent' call 'only bey ehalietiged 
on ground of -fraud ■ami under B.,13 ejectiweni 
uroceedirtgs wn, mid lie in . Revenue Court. ■ 

■ , A i; ll 1927 "Nag: 16,!=I66 I C 27. 

' — B. 13'. ' liandlord' can get irossessiiHi .c,n,ily , 

by a;p|>lyiug tinder the ' Beetiou ton Rovenuc^; 

' tlffieer whet'i an o.ccupaucy tenant,' transfers ,, ■ 
his holdiug.-^ Civil ■remedy .under ,8. 'l'05'''is' bar- ,. 
red. ' ■ ■■■4 I B 1026 Nag. 177 = 89 I C 231. 

13, When a tenant transfers Ids right 
to a 'co-sharer,' 'lamlardar cannot Jease the .< 
land to a slraager without procefiiui . ■ 

the Bcciioiu A I R 1025 Hag. :i 

-H. 13. To 

trespasser the aetki 4 aB JOyd 


rule of ilindn baw lljat a joint sou excludes 
a separated one niusl not be applied A I R 
VA21 Nag. 107=0 N b J 16:1=97 ! C 730 

- B. U To neeupamw holdifig iu C P ih<’ 
ruie ihatlcsse of joint family ]n*<)perty tbougb 
iri manager's name passes bv survivorsbi)>. 

A i R 102r, Nag. 277=92 1 C 916. j 

* B. 1 1 A Himiu widow' cannot will away 
ber lmsl)and’s oeenpamiv bolding. A civil suit 
does lie to oppose su(4i disposition A I R ; 

1926 Nag. 222 = 90 I C 247. ^ 

— B. 11 To a tenaney under ibe Act, Hindu 
baw of smression by survivorsbip <loes not, 
apply, A r U '1924 Nag. ,372 = 78 I C 6.b 

— -B.l 1 Provi. (ii)-~lbider this sec. the sue- ^ 
t’cssion is not tola? conlined to the collaterals 
of the female tenant only but ber busbainrs 
collaterals also ean sueceed. r R (1930) Nag. , 

I5:i= 122 IC 377. 

— B. 12. Wlien there is a surrcjider of an 
occupancy held w'hic'b is afteiwvards leased^ to j 
a stranger, tlu transfer is good untrl set aside ; 
under Bs. 12 and bl A I R 1928 Nag. :'>:t8 = 

HI I C 358. i 

— B. 12 When an owner of an independent ' 
patii accepts a suiTeudcr or transfer froii: ; 
tenant of another’s patti and then gives it to 
another tenant the patti owner can prove his 
claim in a Civil Court. A 1 R 1928 NaLc 221= , 

107 1C 671. ^ 

— S. 12 A mortgage-deed is not w'illiin the 
prohibition of B, 4<> (.5) w'hen it ditfereutiates 
the laud aurl the trees iliercoii and implies ' 
that title luider which the trees are held is 
din'ereut from that of tlic, laud and they can 
liC validly mortgaged. A 1 R 1928 Nag, 41 = ■ 

23 N b R 174 = 10 X L J 162 = 104 I C 843. 

— B. 12. Bir laud held iu severally was 
surrendered to proprietor by cx-proprictary 
tenant the lambardar cannot apply under B. 
13 to sid il aside and he caniioi be given ]h>k- 
session bv the Revenue Court. A I R 1927 Nag 
:i25r 103 I C 818. 

- -B, 12. Where a lualik makbuza land was 
treated by ilie hokler as tenancy boldiim bu- 
more tbau 12 y<au's, he cannot claim higluy 
rights than an occupancy tenant and so Jiis 
creditor cannot attach it. A i R 1927 Nag. 

3:10= 103 1 C 697. 

B. 12, Burrender of occut»ancy rights 

contravening the section is not v(dd but 
voidalhe only amlso the consi<leration of smrh 
a transfer is not illegal under Contract Act 
B. 2:*), debarring the transferees’ rights of 
contribution among t4iemselv(^s A 1 R 1926 
Nag. 315 = 22 N b R 86 =: 9 N H J 90 = 

94 I C 94b 

— S, 12. ( 1 ) ( ii ) Is not coutravcmal when 
occupancy right is sold to a distant heir in 
spite i>f (he nearer one. A 1 R 1925 Nag, 421 
= 21 N b ll 114 = 94 I V 655. 

■■~B. 12. 3' Im mortgage, is valid when pro- 
priclors of the trees iimrigagct fruit trees ' 
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— Ss. 13 & 105. Revenue Courts can enter- | 
lain questions about avoiding of transfer of ! 
occupancy or ordinary holding but illegality i 
oi transfer-deeds can be questioned only ni | 
Civil Court : 50 I C 681 (Nj. . 

— B. 21. A sub-tenant of ati occupancy liul- 
dim* is not ’answerable for rent-arrears to 
the landlord" A I R 1028 Nag. 211 = 11 N R J ! 

" 82 = 109 I C 775. i 

— B. 21 Deft. 3 i)iu'chased standing crops! 
bctorc 3 monlUs of the suit, Thc5 pnreliase 
being without landlord’s knowledge does not | 
start limitation against the landlord. But it | 
runs from the date when the crops arc begun ; 
to be cut from which date there is appropria- } 
tioti. A I 11 -1924 Niig. 87 = 7 N L J80= | 

81 10 651. , 

—ti. 27. Under S. 27 (2) (b) a povaoii liol- j 
ding sir laud as tenant is deemed to bo its | 
sub-tenant, hulas Act I of 1020 is not retro- j 
spcctivo, the rights ac(]uircd before the Act i 
of 1808 remain untouched and ordinary tenants | 
of sir land continue to be so. 11 N li J 41 = i 

109 I C543. ! 

—B, 35 Tin. mere transfer of oucaipancy I 
right does not entail its forfeiture and so all j 
parties return to the (.uiginal status if a laud- \ 
lord elects to cancel the transfer. A 1 H 1030 ! 
Nag. 103 =26 N L R 100= I R ( 1030 ) Nag. I 
268 = 124 1 0 252. I 

— B, 35 (-1) Ordinary tenant is deemed to | 
leave the Indding uncultivated andJTie rent 
of i(. unpaid after a transfer even if it is cul- i 
tiviiied l>y the transferee who is not a sub- ; 
tenant or malguzar or ai\^dy else and tlic j 
rent is paid in full, andJi|pre is clearly an I 
implied surreuler, ^ AIR 1923 N 4. ' 

— B, 37 Occupancy rights in malik luakbuza 
ac(|uircd before 1884 can bo ’‘oxtingiiislied by 
B. 37 — Buell occupancy tenant is a sub-tenant , 
if not recorded iu last 'settlement before 1020. i 
I R 1020 N 128 = 116 I C B0=A I R 1929 N 1 12. 

— B. 37 Looking io B. 37 a person not re- 
corded an occupancy tenant but as a sub-teu"- 
aut in the settlement of 1013 preceding the Act 
of 1920 does not get the status of occiipancv 
tenant. 107 I C 661 /N). 

“-B. 37 It can be ordinarily presumed that 
a cultivatar on partnership basis is a teiiani-, 
that in sir is sub-tenant and in khudkasht an 
occupancy tenant. A I R 1026 Nag. 35 r 

90 I C 76. 

— B. 38 There is no presumption that a 
sub-icnancy fora single veur continues after 
that year. AIR 1027 Nag. 32() = 23 N L R 
148 = 103 I 0 713. 

— :-B.30 Notice & order of ejectment are not 
needed when the arrear.s are decreed. A I R 
1020 Nag. 20 = 25 N L R 119 = 12 N L J 57 = 

1 R ( 1020) Nag. 138 = 116 I C 426. 

B. 11 Ibider the old Act, a laalguzar has 
no Nested right to eject the mortgagees. He 
caiiiioi do so after the new Act but can only 


proceed under the hitler Act. ON B »l 102 = 

98 I (J 767. 

— -B. 45 ( 5 ) Sir lands wcni leased with 
possession to pill;, ford years ending with 
April 1017. Durimg ihai purind defts eranied 
to him another one for 11 years beginning 
from the end, of the iirst lease. InplfTssuit 
for possession, after il)e expiry of I he iirsi 
lease, the deft, said that umier tlie tenancy 
Act i hey wm'e occupancy tenanis of the sir 
on the loss of proprietary rights in the village. 

so tile subse({ueid lease heing voi«( was 
unenforceable. Held tliiit the defis’ plea 
was proper. 5 X L d 251 ~ 69 I (,„* 870. 

--B. 46. A holding given to a Aluka,d<ium 
(lumashta, who is only a village servant in 
lieu of service is village service hoi<li!ig A I R 
1027 Nag 208= 101 I C 693. 

--B. 40. Though surrender is vohl, ilie sale 
is not so when a surrender & a sale forming 
the same transaedionare sepai'alde. A 1 B 1031 
Nag 6 = f R (1031) Nag 27 = UO I C 91. 

— B. 4.0 Tlie owner become.s occ.upancy ten- 
ant of sir land, when such owner is declared 
insolvent and an o]*der is made vesting his land 
ill the rec,eiver. A I R 1020 Nag 338=12 N h J 
117=26 N L R 16 = i R (1036) Nag 86 r 

121 I 0 51. 

--B. 40-"To occu[>y any [>arl of his sii' laml 
as a “proprietor'’ is to enjoy the profirielary 
rights in any portion of it. AIR 102‘,i Njc» 
808 = 12 N L d 117 = 26 N L R h> = I U (1030) 
Nag 86 = 121 I’C 54. 

--B. 40“-Land klunlhisht at the time of 
mortgage-subsequent declaration as sir laml- 
-mortgage-decree-forccIoHure-staius <»f mort- 
A L R 1933 H 177. 

-B. 40-Tiie section impliedly treats sir land 
as held in severalty. A I R 1024 Nag3x|r 

7aUj 730. 

-~B.40 Where the sale of a village share ami 
the surrender of the ox-j)roi>rieiar.y rights in Hir 
appertaining to that share form pari td tlie 
same trausuction, the two transactions when 
evidenced hy separate deeds are. distinct, and 
separable. Although the surrender is void, the 
sale if in otlier respects, cannot be avoided 
and declared illegal. A I R 1031 Nag \) = Ind 
Rul (1031) Nag 27= 27 N L U 1 13 = 130 I C 91 

B. 40. The surrender is void wdien it forms 
part of the transaction of sale. A I It 1020 
Nag 257 = 12 N L J 86 = I R (1020) Nag 280 = 

118 I C 865. 

— B. 40. The sale is void wlien a village 
sold without reserving occupancy in sir-land 
which was not sanctioned }>y a Revenue ("ourt 
AIR 1028 Nag 232 = 1 10 H ’ 35 L 

— S. 40. When an ex -proprietor becomes 
an occupancy tenant of his sir land held in 
severalty, he becomes a tenant of the purcluis- 
er of .his share lambardar cannot ask him 
for rent. A 1 R 1028 Nag 220 = 108 i C 790, 


Ocsai’s All indiii C()nHOli<iaietl Civil 19U-— 1934 


Ceiitral Provinces Tenancy Act I of {920’—((Jonl(l)\ Central Provinces Tenancy Act I of i92Q—(Co)il(l} 

-- H. 40"Kx"])roprietary occupancy tenant* —S. 60 A lessee of occupancy ienaiit can 
is not a tenant of the proprietary body. A { be ejected without notice to quit as such '.i 
I H 1928 Naci’. 31)r:23 .N U IGOrlO N L J 167 j lease for a period exceeding a year is invalid. 

-mi C429. j 95 1 cut, 

^•“Ss. 49 nO- After sending a case to pro- ^ 62. Landlord can move the proceed- 

]>cr aiiihorities for orders, Sub- Divisional ings when in a compulsory acquisition of pari 
Uilircr's sanction would be valid & suflicnent of holding Govt. Officials fail to take steps for 
though it may after turn out to !)0 fiot aceor- proportionate reduction of rent. A 1 It 1928 
ding to (hose orders. A I ll 1926 Nag. 343r Nag 143 r 106 I C 665. 

94 I C 829. ^ — 3. 05 A sub-tenant cannot .claim suspen- 

— S. 49-Av compromise*. among"i>arlics after sion or remission of rent as the section is in- 
tlie now Act does not rcivive j'igbts in sir land applicalde to him A I It 1928 Nng 149 r 
(^xiifiguished ]>eff>ro it. A 1 Ji 1926 Nag. 216 ‘ 108 \ € 881. 

^ —S. 68 Iiv case of doubt tbe ienaid can 

— 8. 49-AftGr the mortgage mortgagor proceed under the section but he is not prote- 
bc'comcs occn})ancy tenant also of lands be- eied if having knowledge about the disi)iito of 
comiiig .s'/r. A I K 1924 Nag ir>r»=:76 I C 627. landlord’s title, he chooses one claimant. 

— S. 49 (l)-Latter portion of s. 49 (1) is A I It 1927 Nag 237 r 101 I C 647. 

not retrospective. A I E 1923 Nag 227rl9 N L ^ — S. 75 (1) When a decree for rent is pas- 
E 110 r 6 N L J 2*i7r72 i C 438. sed the rent ceases to be due within the soc- 
— S. 49 (1) The section has no retrospec- ^ *^52 r 22 N L E 63 r 

live effect over the tenancy righis created 96 10 1027. 

])efore the Act. A IE 1925Nag 249=83 1 C 752. — S. 89 After a Hindu 'widow’s surrender 

—81. 49 (21-Eegisiration in contravention the landlord made .a lea.so in fa/voiir of a Htran- 
of-Regisira1ion Onirer taking mistaken view gcr according to her wislics. ^The whole 
of law. . A I R 1933 N 30. transaction amounting to a transfer is not bin 

— S. 49 (2>--S. 45 cannot be applied to .a dingoii the reversi<)iiers afier Iier remarriage 
case of devolution by tlcath, and so siib-s (.‘V) or deaib 26 N (j E .142=1 E (1931) Tsag 14=128 
of that seciif)!! does not forbid ilio regisira- ! C 414. 

lion of a Will by wliic.h .svr land is becjueaied, — B. <89 — ^Al)soluto ocenpaney holditig is a 

4 N L d 44 = 62 I C 430. right created by Govermneni .and confernnl 
—B, 49 (2) Eevonvio Onuajr’s permission is on old malmmrs who bad lost iheii* proi)ri(‘t- 
noi riMjUireai when a Hindu widow rcilinquish- rights in cour.se of time arid so is Jiot a 
ru’' the whole <‘staie ineliiding Bit* land without contractual tenan^^ right. A I It 19!>9 Nag 65= 
reserviuion in favour* ()f reversioner's. A I Tl. 26 N L E 1 = 1 h|||l;93i)) Na,g 2(iti=l23 1 C 419. 

1927 Nag 394 = 102 1 C 30. — Bs. 89, 5, 11. A' ITindu widow's surrender 

—B. 49(2). A mistake in procedure under > of airsolute occupancy or occupancy holding 
B. 49 (2) G P Ihmancy Act does not invalidate - ^or defeating reversioner’s expectancy is of 
r{‘gistra,tioii. A 1 E 1928 Nag 283= 11 M C 148. etVect, she may do so to shun the liability 

-Ss. 4i) & 45. Wklow’K ImslmiulV iioirs bo- ' t/f to" 

coming oecnpancy tenants due to loss of pro- ' ‘ . (19.41) ISag J)9 - 123 I C 441 

])rieiai*y riglrt, by execution-sale for a decree ; . ^ — B. 89. A Hindu widow cannot wilfully 
against her succeed to her occupancy right. ; defeat a reversioner’s expectancy as rights of 
A I E 19*l'> Xao' 93 r 19 N L E 26 = 71* I C 129 an absolute occupancy tenant resemble those 

-S. 50 A ookirac, for .sellin- a .share i.i a , 2tTf Arlkl w ’^’5' 

villii«(' with cailtiviiiiri" righis in sir can lio j --0 i*. I. R l-I K (1 J-.O) ..OJ _ |23 I 0 44h 
.speciiically }K‘rformcd wlien eoncliiioiis requir- i — B,89 A rever, si oner’s righis cannot be de- 
ed for sanctioning a transfer of sir exi.sis , feaied by a Hindu widow by transferring or 
A IE P,)26 Nag 465 = 22 N Ij E 101 = 9N L J i wasting any property inherited from her hus- 

125 = 96 I C 898. ; band. A f E 1930 Nag 65^= 26 N L E 1 = I E 
-- B. 50 Pnless the form is restricted trails- ! (1930) Nag 20ti = 123 I C 449. 

fer of (‘uliivation rights in sir can be sanction- I — B.89 When four out of five brothers 
ed. It may be in any form sanction for pari j make a surrender for dischargiuga debt bincl- 
is included in that for the -whole. A T E 1926 ! ing to all, it is binding on thefift.li and is valid 
Nag 343 = 94 I C 829. ! if the value of the holding does not exceed 
— Bs. 50 and 12 (2)— -Duly the proprietor ' debt. A I E 1930 Nag 8 = 26 N L E 13() = 
of sir land can divest himself of the occupancy | ^ ^ (l9t>0) Nag G = 12 i C 39. 

righis and ilu* Insolvency Gourt cannot even i — B.89 (1) When a landlord desires to deter- 
ap]dy under s. 50 A. I E 1924 Nng 158=76 I C634 | mine the tenancy the section does not apply. 

— B. 00 To contracts prior to the Act, the * ^ 70 = 24 N L E 3 = lOo 1 C 495. 

section i.K inaplicable. A I E 19*22 Nag 227 =18 | — S. 89. It is not that tenancy ca.nnot be 

N L E 85 = 77 I C 798. = ended in other at the desire of both 
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the ooiitractinj,' ]iartioa* A I E. 1927 Naj? 

23 NL 1 U 48 =! 011 C 713 . 

— S. 89. For a surrender by a Hindu 
widow next reversioiieFs consent is not 
needed. AIR 1926 Nag 431=:95 I C 456. 

—B. 89. Collusive surrender can be rest- 
rained by an injunction. A Hindu widow s 
surrender under the Section nflecls only her 
interest in the holding she would be treated 
as dead by fiction of law. AIR 1925Nag 251r 
8 N L J14r95 1C 371. 

— -B. 89. Surrender must be made only to 
. the lambardar. Surrender to a fractional co- 
; sharer is in valid and so no contriljiition can 
‘ be asked for from other co- sharers. The shai-es 
of other co -sharers must he paid by him. 

AIR 1926 Nag 310=93 I C !06. 


1 


Central Provinces Tenancy Act I of IW 

ten Kiricy, .'right in 'iiic* C ,1' 
Af't ' is- apfdical'de.,' A I" E 
; 1927 'Nag , 352=:I67'IC ill. 

I ' — S. 105 (o') and 92-S. (2) ]n‘o}i^b}1^ a 

i court from exendsing jurisdiction over ihr 
I partitiofi of holdings under S. 93 of the Aet 
I and S. 93 only refers io the breaking up fd* a 
hoidino, 27 L R 341rA 1 R 1932 N 3irl3,5 
! i C 413rl K 1932 N 13rA L R 1931 N 53. 

i — -B. '1h5 Civil CourCs ':jurisdieii'o|r::;'iS''nfit 

i 'I lar red' . W'h e n o.ecufm i icy : . t'e na i 'i Cs ■■ i r a, i is f ei* 'is 
void a]iart from ilic Aci. A I R i93;0 Xae 
i 193=26 N L R 190= 1 R ( VX\^) V Nag 268 r- 
( ■ '''ll'IT ,C:I5I. 

! — B. 105 A C'ivil C'ou!*t, ./caiinot' '■■consider 

i whether there .was a trai'isfer* or^-not:':W'ltetra 
i Revenue t officer inider B. 13 gi\eH to a pevstus 
— S 89. It is a transfer and not a surrender I the possessio!! of oftcupaney hobiing. A R 
and-tlie lambardar is not bound by it when 1 19.30 Nag 205 r 13> N L J 33;= I K (1930) Na* 
there is a surrender to some co-sharers only. 

AIR 1926 Nagl78r89IC5i. 


— S. 89. Co-tenant’s surrender of undivi- < 
ded share is valid when the co-tenant’s sons 
succeed and are accepted by the landlord. 

A i R 1925 Nag 124=22 N L R 17=80 I C 734. 

S. 89. Landlord’s consent to a gift may be 
taken as surrender and re-grant to transferee. 

A I R 1922 Nag 222=65 I C 952. 

— S. 95. The right to remove the fruits 
from the trees in the field of a tenant by a 
stranger cannot be acquired by prescription. 

109 I C 58. 

— Ss. 95 & 96. Landlord and tenant-tress- 
shade of the trees affecting crops unfavour- 
ably-no presumption thaf they w'ere deliber- 
ately allowed to remain by the tenant. 

ALR 1933 N 156. 

— S. 96. “ Trees ” means all trees on which 
lac can he propagated. AIR 1930 Nag 143= 
13 N L J 62=1 R (1930) Nag 168 = 122 I C 440. 


191=122 i C 703. 
B. 105 A Civil Court can try ti Miit for 


possession as the purchaser is a 1 re s.^ passer 
where the sale-deed of oceuptiney bolding 
worth nioic than Rs. IO{) is unregistered. 

A IB 1929 Nag 65=10 1C U9, 
— Bs, 105 & 13 Mother of a minor intended 
to transfer absolute occupaney holding and the 
landlord exercised the statutory right of pre- 
emptoi’s. The minor son's civil suit for 
possession because of want of lesrul necessity 
is barred. A I R 1928 Nng 249=1 1 N L d 125= 

I0§ I C 615. 

, — S. 105 Civil Court s juri.sdbrtitm Is not 

I barred when the nlionution is had undor 
general law. Ceciii>ancy tenanrs rigiit, tu 
transfer is limited by B. 12. If B. 12 is lrans> 
gre.ssecb S. 13 allows '• any per.son who. if be 
survived the tenant without nearer heirs, 
would inherit the lioldingor his landlord to 
apply” to the Revenue fVmrt whi( h has 


S. 97. Trees existing in a stranger’s field j exclusive jurisdiction in such a matter. A I R 


may be attached. A 1 11 1924 Nag 42=19 N L 
R 150=77 I C 620. 
— S. 100 Under a subsequent sale of pro- 
prietary interest in a lease of sir if the imr- 
chaser buys also the lessor’s interest, he 
becomes only the occupancy tenant’s les.see 
A I R 1925 Nag 383=88 I C 126 
Ss. too and 105. No civil suit for posse- 
ssion of a village service tenant lies. 

' AIR 1923 Nag 51=7 1 I C 48. 
— S. 104. A mortgagee without impleading 
owners of equity of redemption foreclosed the 
mortgage and on the basis of such decree 
nritiw was made in settlement records, Ss. 80 
Sr 104 do not help the mortgagee to defeat 
the redemption right of the owner of such 
nQuity, AIR 1929 Nag 246=25 N L R 19= 
I R (1930) Nag 222=123 I C 462. 

— S. 104 When the I'emedial right to re- 
cover posscs.siou is lost tenancy •right also 
'‘f A I n 1928 Nag 2SUW9 I C 403 . 


1927 Nag 226=10 N L J 9t;r|0i I C 822, 
~~Bs. 105 & 1.3. When an omqaincy tmiant 
; transfer's the holding, it can Is; set aside and 
; landlord can get possession by ap]6ying iiiHier 
B. 13 to a Revenue OOicer ])!a under S, J05 
no civil remeilv lies. A I R 1926 Naif 177= 

: , \ w i c 231. 

— Bs. 1U5 c<: lOO. After tin* Act. a service 
: tenant cannot ci\ illy sue for ).K‘ing restored 
: to possession. A I R 1923 Nag 51=71 I C 48. 

! — B.105-B. 105 (2) Aiqdkis and no (uvil suit 

: lies when the land is re{a>rded rent free and 
1 the tenant claims it as such. 

AIR 1022 Nag 207=67 I C 229. 

. —B. 106. Only rent-arrears for 3 rears can 

; bo claimed such a suit can be tried by a Jndgi- 
' who is a Revenue Olficer also. 

I AIR 1926 Nag 212=96 I C 279. 

! — B. 109. A tenant’s rights to sue in Civil 

i (’ourt under B])e. Rel. Act B.9 or to approach 
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Cf'Otral Provinces Tenancy Act I of \m-{('oM)\ Ceatnil Provinces Tenancy Act ! of 1920 — f(V>Wr/) 


lir.v(*niio auihoriiicH aro iiUornnlive luida. dvil 
*-yil !S not condiilonal on ilio apjvlifntion 
r{•}^}(‘^o<! )>v Keveiiioi authorities. 

A' 1 n 1h2o ■Na«4 1 C 126. 

-*■-8.110, The mal^^'iizar cannot sue for 
cj(udnu‘ni when occupancy holdinjf was mort- 
t^aycd Ijcfore the Act of 1020 but the posse- 
ssion tiiKler such decree is taken afiei* it. 

A 1 E 1027 Nag 277r|03 I C 71. 

— Sch. l'[. Linutaiioii for suit for posse- 
ssion agairist license, from tenant, ])y fresh 
graniee of the tenancy runs from the grant. 

A i Ti 1920 Nag 51r87 I 'C 82 J. 

—“Art. 1. As Ihe trees do not form holding 
or ils p:n*t the mere non-exercisc by tenant 
of Ids rigid under R 90 for propagating lac 
foi* more than two years does not extinguish 
it. A 1 n lOBO Nag 14B r i:>, N L J fri = J E 
(11).B0)Nag 108=122 i C 440. 

— Art. 1. A suit within two years of dis- 
possession can be maintained when an owner 
wrongfully gets possession from Revenue 
authorities but is subsequently dispossessed. 
A I E, 1929 Nag 129 = I E ( 1929 ) Nag 2BB = 

117 10 281. 

““Art. 1. An absolute occupancy holding 
originally given for agricultural pur])Oses but 
which for long is utilized for building is still 
a holding within the meaning of Art. l. A J 11 
1029 Nag 5=2o N LE 9=1 12 I C 657. 

-~8cb. II, Art. 1. The words “possession” 
and ‘ 'person” do not include within their 
scope, a claim for “joint” possession. ATE 
1928 Nag 96=10 N L J 174=1 111 0 76. 

—Art. 1. The art is applicable to claims 
for joint possession as wcdl as to ihe lessee 
i>i‘ an alisolute occupancy tenant. 

A I E 1928 Nag 178=108 I C 785. 

—Art. 1. The specific article of this Act 
is api'dicd when this as well as the more gene- 
rni article of the Limitation Act are applica- 
ble. A I E 1927 Nag 402 = 10 N L J 24G = 

105 1C 431. 

—-Art. 1. Limitation runs from ihe day of 
co-wddow's death when a co-widow' sues" to 
set nside gift of husband’s property made by 
the former. A I E 1927 Nag 226=10 N L J 

^ 90=101110 822. 

—.Art 1. The article is inapplicable to a 
suit for enforcing mortgage of absolute occu- 
pancy holding. A 1 E 1927 Nag 119=9 N L J 

229=99 1 C 445. 

— Art. 1. A mere assertion by a widow 
that her adopted son wais tenant since adop- 
tion does not imply that wndow^ is disposse- 
ssed. A t E 1927 Nag 76=98 1 G 537. 

- Art. 1. Uoiding includes part of holding. 
A I E 1926 Nag 387=92 I 0 824. See A I E 
1926 Nag 305=22 N L E 46=93 I C 110. 


il- ( 't ) 


—Art. 1. A hohler of survey-number comes 
wiililn ‘ tenant ’ in Bamhalpur area. 

A ;i E 1926 Nag 289=92 I 708. 

—Art. 1 “ Tenant ” includo.s an absolute 
occupancy tenant. 

A I E 1926 Nag 61=92 I C 62. 

— Art. 1. To a suit by occupancy tenant 
dispossessed from a portion of the holding 
the section is applicable. 

A I E 1925 Nag 225=83 1 € 3. 

— Art. 1, — The article cannot be said to 
refer only to the whole holding & not to its 
part. AIR 1925 Nag 197 = 78 I C 2 14, 

— Art. 1. — The plfT sued for possession of 
n holding alleging tliai he was an occaipaney 
tenant who Avas disj) 0 ssessed by deft in July 
1920. The deft’s contention was that the plif 
was out of i>ossession since 1918 & surrender- 
ed his tenancy & that the malguzar had given 
possession to the deft. During pleadings the 
I>lff’s pleader stated that he was out of 
possession since the end of 1918 & that he was 
not actually dispossessed by the cleft, but that 
he w^as sued because he was in wrongful pos- 
session. In reply it was said that as pltf. had 
no possession within two years of the suit, 
art. 1 liarred the claim. On the day for argu- 
ments, the plff : applied for amending the 
pleadings alleging that due to oversight he 
had stated that he was dispossessed in 1918, 
where as he was dispossessed of two fields out 
of tlu-ee in 1919 A of one in 1920 & also he 
appliedgto file iropies of jamabandis. Iledd, 
that as plff. had lud relied of jamabandis in 
ihe plaint he cannot atuend ihe pleaclings for 
getting out of the eifect of his admission & 
that under Art 1 it was not necessary tlait 
ihe dispossession should be necessarily by ihe 
landlortl & that tlie plif’s suit is surely barred 
A I E 1925 Nag. 127=80 I C 355. 

— Art. 1 — Limitation is the same in case 
of dispossession by a stranger as in that by 
landlord. A I E 1924 Nag. 249=20 N L E 

103=78 I C 743, 

Cen. Pro. Land Tenures. 

— Bee Land Tenures. 

C. P. Waste Land Sale Rules of 1862. 

— Waste lands were sold by Government 
j under a sanad issued pursuant to Waste Lantl 
Sale Ellies^ of 1862. The lands were sold 
“with all rights of forests, pasturage, mines, 
fisheries, and all the other proprietary right 
and interest, for ever, free from all present 
or future demand on account of Government 
land revenue, but subject to all general taxes 
and local rates, now or here^ifter. to bo impo- 
sed by law in respeet thereof, and to all 
claims of of 
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C P Waste Land Sale Rules of 1862) — (Qoudd) ] Certificate to collect Debts 
Riich land other than clainiK of Government^ A dininist ration. 




land revenue.” 

—Eehl that the transfer of the estate by 
the Crown under the Waste Land Sale Rules 
of 18 G 2 , jis evidenced by the sanad in question 
was not "overned by the Crown Grants Act 
(XV of 1895) that the provisions of the Cen- 
tral Provinces Land Revenue Act (XVIII of 
1881 of the Indian Legistrature) applied to ! 
the estate conveyed as above so as to invest j 
the Settlement Officer with jurisdiction to ! 
declare the above estate as a .malial and aseor- | 
tain and determine, under B. 72 thereof, the | 
status and rents of tenants therein; tind that ; 
the Central Provinces Tenancy Act governed j 
the relation between the landlord and tenants ^ 
in the above estate. ; 

—Neither the Waste Land Sale Rules of i 
1862 nor the terms of the sanad, even by im- j 
plication, purport to convey to the purchaser j 
any sovereign rights in the lands. The pur- | 
chaser got no more than proprietary rights j 
in the demised lands in perpetuity "clischar- I 
ged only from all demands for land revenue | 
on the i)art of the Crown. 28 N L R 169 r I R 
i;)32 X 07=16 N L J 35 = 137 I C 760 = A I R 
1932 N 75=A L R 1932 N 111 (F. B.) 

Ceremonies. 


( 1 ) Hindu Law - Adoption. 

( 2 ) Hindu Law - Marriage. 

( 8 ) Mohomedan Law - Pre-emption. 

( 4 ) Pre-emption. 

( 5 ) Buddhist Law - Adoption-marriage. 

Certificate. 

— See also 

( 1 ) C. P. Code, Bs, 41, 86, 62 and o. 21, 
r. 93. 

( 2 ) Evidence. 

( 3 ) Evidence Act. 


Sec Bucct^ssion C'm’tifu'Hit' A< t* 

Certified Copies. 

Bee also 1) Evidence. 

( 2 ) E'videnee A cl ss. 77. 

Certified Purcliaser. 

— Bee Penaiui I’run-'iu-tions — Cetlilied 
Pur<‘haser. 

— 'Buit by real imrcliiiser-'- A^-sigiiee and 
representatives of iho btcnM-r — lbdV^HM^H 
open. C P Code, S. tiO. 12 A i J 1145. 

Certifying Counsel. 

fe? Legal Pract it icmci*. 

Certiorari, Writ of 

— When and under what circumstances the 
writ of certiorari niay be issued is mentioned 
A I R 1931 Afad 120 r 1930 ll W N iur>9r33 U 
W 109 = I R (1931) Mad 410 = 130 I C 666 

—Union Panchayat President rejected the 
nomination of one who was not on the TRee- 
toral Roll. No writ of certiorari can be issued 
as he was within t lie rules and his act was 
ministerial and not indicia! A I. R 1928 Mad. 
127 = 28 li W {142 = 1928 M W N 727 = 50 M 
L J 162= 113 1 C 

—The writ will not be issued where tln^ 
party is given an opp.ortunity to appear and 
be heard ]»nt deliberate] y avoids smdi oppotu- 
nity. 1932 M W N IS 

— Grant of writ in case of Municipal e 
ction see under Election. 

—Jurisdiction of the High to issue writ 
is not confined to Courts ” subordinate to 
that High Court. 61 M L J 479 = Vm M 
N 708 = 34 L W 448 = A 1 111932 


Certificate of Administration. 

See under 

( 1 ) Administration. 

( 2 ) Succession Certificate Acts 1860 and 
1889. 

( 3 ) Succession Property Protection, 
Act 1841. 

( 4 ) Majority Act 9 of 1875. 

{ 5 ) Minors Act 40 of 1858, 

( 6 ) Minor’s Act 20 of 1864. 

Certificate of Guardianship. 

— See also Minors Act 40 of 1858. 

Certificate of Sale. 

^-See C P Code O. 21 r, 94. 


— fi) Certiorari only be 
I by express negative words { 1 1 ) 

I only in respect of sirictly judicial acts or i 
j respect of orders of Courts but acts of com- 
I petent authorities determining rights of pei - 
sons. ( ill ) The term ‘finar in Statute does 
not preclude such writ. ( Ir ) (Jcrthn^arl I 
in respect of an order of a Collector ar Rev'e- 
nue removing Board a ineml>er of a \lllage 
Panchayat Court under Madras Village Courts 
Act' (1931) M W N 798=34 I. W 44B = 61 M L J 

471 

— The writ will only issue where it is 
shown that the Court, whose ^vrder is sought 
to be made the subject of the writ, has acted 
either without jurisdiction or in excess of it 
In any case, however, the issue of the w’rit is 
purely discretionary in the High <„hmrt : 
63 M L J 282 - 1 
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Certiorari, Writ of— I Certiorari, Writ of— . 


11132 M; W N 524 = 55 M 942 wee to ilio «amo 
effect 02 M: L J 044 = 19302 M W N 01 r 35 
L W 3011 = A I K 1932 M 321 = I 11 1932 M 
456 = A L R 1932 M 746. 

— CrroIleo^^i decision in exorcise of jnriS” 
diction is not without jurisdiction. And fur- 
ther, that the writ of certiorari should only ; 
be granted where no other suitable remedy 
exists. 62 M 1. J 044 = A I K 1932 M 321 = 

A L R 1932 M 746. 

—The remedy i)y way of certiorari can 
oidy l.)e taken away by express negative 
words and not n:erely by words directing that 
certain matters shall be finally dciermiiied. 
Bui even in ease whore certiorari is taken 
away, a writ may be issued if the authority 
acted without jurisdiction. A 1 R 1931 Mad. 
123 = 60 M L J 260 = (1931 ) M W N 317 = 33 
h W 497 = 130 I C 509. 

— Words ‘dinar’ or “without appeal”- Use 
in statute of-Remedy by certiorari available 
oven in case of, if the other conditions arc 
satisfied. 55 M 137 ( 143-4 ) = 61 M L J 479 = 
1931 M:W N 798 = 34 L 'WA48= 135 I C 705= 
A 1 R 1932 M 33 = I R 1932 M 193. 

—Writ of certiorari cannot :be issued 
wjton tlie applicant had not objected to juris- 
diction and got decision in the original court 
on merits. AIR 1927 Mud 130 = 50 M 130 = 
24 L W 778 = ( 1926 ) M W N 985 = 51 M L J 

742 = 99 I C 152. 

— While issuing certiorari writ the High 
Courtdoesnot act under statute but under in 
liurent powers devolving upon it from the 
<)i<l 3:fhigli.sh supreme court. vS<} the rules 
iai<l down by that Court ought to be followed. 

A i R 1927 Mad. 130 = 50 M 130 = 51 M L J 
742 = 24 h W 778 = (1926) M W N 985 (F B)= 

99 I C 152. 


and legality of, Madras Estates J.<artil AcL 
Ss. 3, 2 (11) 143, J6 M L J IW. 

--Wheu it is aessary to show that a comii * 
tion ill an agi’eement ia a cess and should not 
be recognized, it should be shown that pay- 
ment is unrecognized by tlie Settlement 
Officci* over and above show that the 
condition refers to a payment which is 
within the meaning of ‘ ces.s 10 I C 465. 

—There is no presumption of a custom in 
Bohtak Dt. that a person is exempted from 
cess only when he {)Gconie.s the owner of plot 
on which his hou.so stands, f.f a Coileclor 
without proof presumes such custom, lint 
Financial Commissioner revisionally inter- 
feres. When some Sunars became biswadars 
by purchasing, they were not resjionsible ftnv 
Eudhi Kamini Cess. 2 P W R 1912 Rev. 

13 \ C 865. 

—Levy of summary cess — Interest in im- 
moyeable property — Impeachment of — Limi- 
tation — Limitation Act, 1908. ar4 144. 

13 Bom. I R 1047. 

—Principal and agent, 30 C 1011 = 

■' 7C W N 535. 

—Payments made to Zamindar liy occu- 
piers of village abadi on marriages whether 
ground rent or cess. II Ind. Cas. 217. 

Cess Summary. 

— Whether interest in immoveable pro^ 
perty see. 36 Bom. 171=12 I C 716. 

Cession of Territory. 

Sec Act of 8tate. 

iS'tic) Crown. 

See Grant. 



— When other equally efficacious remedies 
are there writs of certiorari are not granted 
generally. A I R 1926 Mad 297 = 49 M 49 = 
(1926) iM WN 467 = 92 I C 918. 

—Writ of— Jurisdiction of High Courts in 
iiidia to issue Press Act 1 of 1910 8. 3 Etc. 
37 M L J 139 = 23 C W N 986 P C=52 ! C 269. 

—Jurisdiction 15 C L J 517 = 16 C W N 
1105 = 16 I C 257. 

— High Court’s jurisdiction with reference 
lo certiorari is original and corrective or 
supervisory ami extends over all the trilninals 
under it. A 1 R 1930 Mad 896=i K (1931) jHud. 

147 = 128 I C 851. 

^Cess. 

See also eases under;— 

(1) B T A(d. 

(2) Cess Acts ( Provincial ). 

(3) Landloi'd and Tenant. 

— Ka!igafionn Kulavctlu. Mehvaram I'rai, 
kudivfiraui ITrai, Hwathaiikani, Kougovi— 
Truppaui, Kattaiavasi. Aiyanar— Xature 


Cestui Que Trust 

See Trust. 

See Tru.sts Act. 

Ceylon Civil Procedure Act 

S. 34— Agreemetit admitting liabiliiv— 
Prouussory notes for payment— Dismissal of 
suit on Promissory Xote— S<.*coihI on 

agreement. Accord and Satisfm-tion. 

18 C N 617. 

Ceylon hvidcHcc Ordinance (XIV of 1895). _ 

— Ordiiumce is only ap]>lieaiion ol Evi- 
dence A et to Ceylon. AIR 1925 PC22tf = 


— *S. 9— Intercepted, 
ween the respondonts iu 
be c< m si dcreci na.e videos 
ti) whom It itf adfdresjs^. 
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Ceylon Insolvency* Ordinance. ^ Cliambers of Comnierce. 


■‘488 


--Uuder tlie Ceylon Bankruptcy law dis- 
charge of a debtor discharges the iiisolvent’s 
debt also for which an action in Geylpii was 
possible ami though the place of payment, may 
have been fixed in British India. 26 M L 1 88 

= I0L W 535. 

Ss. 126 and IBO— Effect of insolvency certi- 
ficate granted by a Ceylon Court—Extinguish- 
ment of debt. 14 I C 560. 


Ceylon Land Acquisition Ordinance (Liv of 1917) 

-The ordinance has no retrospective effect 

AIR 1921 PCU8. 


—Arbitration by—Award— durisdictimi— 
Custom of trade, cugnsisance of, by f lianilHO’. 

20 C W N 365 

Cliamparan Agrarian Act I of 191 S 

4— An Asstt. Settlement ofiifor 
ed under S. 4 in the schedule the cntricri 
under cl. (1) ( a ) the ntnv rent wii h Ihc 
order that tlie new rent l>e nottjd in the 
Record of rigid under S. 4 (2) which \^a^ 
made aceordnigly. Held, that this was a fned 
decision under S. 4 (4) v't its correctness 
unquestionable in any Court. *t ]>ui R J :n2= 
50 I V 857=(I920) Pat 4. 


CcyloH Land Rejistratioii Ordinance. | CHamperty and Maintenance. 



--S. 17 In absence of fraud or collusion or j 
the biter deed a n.ercde.viccto obtain priority, I 
a suhso<jiicni registered deed takes eifect over 1 
an unregistered prior deed, A I B IDBO Ft' , 
214 = I R (lOBl ) F C IB = 128 I C 667. , 

Ccyloii law i 

^ ■ ;; ■ ^ I 

—Presumption of legal iiuirriage can be : 
drawn whert persons are living as uian Ar wife, j 
A I E 1027 F C 185 = 4 0 W N 750 = 54 M D 1 
J B88 (F C) r |04 1 C .127. ! 

Ceylon Ordiance ( X of 1863 ). 

• —S. 0. The Crown’s riglits under Waste > 
Lands Ordiuaucc of 1807 are not taken away 
by a partition decree. A 1 E 1021 F C 17B = 

1922 A e 262. 

— S.s. 2 and 0— Unregistered business is not | 
prohibited. But in absence of registration the | 
partnership deed or the transactions between ; 
the partners and third persons are void and 
one of the partners can sue the other for his • 
share of the profits, (1929) M W N 847. i 

Ceylon Trust Ordinance IX of 1917, 

—S. 9B. .Meaning of words used is not hITc*’ I 
cted by Ihc lo.gisia.tiire’sol»ineL A 1 K lOBO I* ! 
C 21 ir( VM)) 31 W N 21 Ir L K (.I9B1) P C IB, = | 

428 IC 667. 

Ceylon Wastelands 'Ordinance' 1897. 

— S. 24— Words ‘which can <uily la; culib 
vato.d after intervals of several years” do not 
apply to citr.na lauds — What is inciint by such 
lands is stahid. A I E 1921 F C 17Br:1922 A C 
,,, . 262 


— Ebr (inancing a suit I here may bt; a sali»l 
transfer on agreement that tlie proee<!ds of 
tlie suit be divided ludween the IraitsiVvoe A 
the transferor. The Court has to <le{ennino 
whether it is fair or not &. its purpose is not 
inipropcr for promoting gambling in liiiga 
lion or for injuringoihers. tlenerally iii the 
assignee’s suit if he prove.s the aHHignuumb 
the assigiK)]' cannot object to the want of eon- 
.sideration «Jc tins is 3i»api>licable where the 
transferor being a party to llie suit, plead.^- 
that it was; witlioui eousidei’ation A Hetitioes, 
BB A 026=8 A L J 052=1 ! ! C 932. 

- -A reversioner of a Hindu widow, noj in 
]M)ssession agreed with the plf! to e<Hi\<‘y half 
of the property after decree for supplying 
tlm litigation expenses. Meld tliat it \^as 
neihlicr a wager nor opposed to pul*rn-. p<d}i >. 
It did not amount to sale enabling the plO' tf> 
obtain possession by suifig those in pft>>i 
ssion, who were not bound l>y the aertMunont . 

14 0 C U9. 

— In ftidia, .English ehumperty i;w is ?{td 
in force hence ehamperious oontracls are in 
valid only if they are opposed t<» public policy 
If the agreement to give funds for litigafiom 
is in e<{uitable or exioHitmute or fur 
gambling in litigatiofi or cmeouraging bad suits 
to hai*ass tiurd parties, it will not bcM'itfurced 
by Courts, but sm-h an agrmnuenl per so. i,* 
not ehamp(;rtous. 2 C 2 BBn F. C.r:4 | A 23 

Chance. 

— t.M heir apparenb-Bejinqui'-.hnM'ni <d 

1 Ind. Ciis 865 


Cliaudayaiid. 

--l8ee custom ( Punjab ) 

Ciiaiidu. 


— See Upimii Act 1878 S, 7, 
Change »f Attorney. 

-'See Legal Fractiticuicr* 
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«f case iu appeal. 

- See A|)|>ea.I. 

See i P. (>m|u Hs. fo 1 ;iM<l O 41. 

Citangc of law. 

-'vSee jHso casus under ( I. ) .Apy>ual. 

( 2 ) Praulicu i 

Cliaiiiicl. 

--■Ncc Canal. j 

Cliar^c. ! 

»SV^6' iJoud — Conslruciion. ; 

See, Alori'gagc. ! 

Se,iT P Ant, srt. 58 1)5 and 100. I 

lliiula Law-Maintonancu. ’ [ 

Cliaritahlc aod Religious trusts act (AIV of 1920) j 

— (i) '[’he word trust is used in tliu Ac*i in ! 
a wide sense so as to include vra/.’/s* though a ; 
wid'fm not I’cally a trust, and the Act applies : 
to wah'fy for public and charitable purposes. : 
( li ). Whore iral'f is adiriittcd but trustee i 
denies he is trustee and say that the imhf is | 
not a trust to which the xVet is a])plical>le, the ! 
District Judge can proceed under the Act. I 
A 1 n 11)51 ^Pat 554 z: 10 Pid 50G = 12 P L T : 

705 z: Tnd Pui (11)51) Pat 449 = 134 I C 417 | 

— Afahaiit teehniciilly a. iiiin<.)r — scheme of ; 
inanage!nent...not necessary. AL R 1933 L 391. ! 

— The irnsi^ falls within the Act when i 
t here su'c provisions for sada])arat and contri- i 
but ions are given towards marriages and • 
(Mhiitalion of Hra, liman children. A I K 1929 
Pat 72:‘> -III (1950; Pat 4)17 r iO P LT G77 = : 

124 I C 629. 

— A larg(} [Hjriion of proHls from the endow- ' 
ed properly was earmarked for supporting : 
and maintaining some stated persons who are 
also the settlor’s relatives and the remaining | 
for shia community. Acts 14 of 1920 and 42 of | 
192)) arc ina])plicabi 0 as the wakf in not ■ 
whollv for ])ublic ])urposes. A I K 19;-»0 Cudh 
'55 = I U ( 1929 ) Oudh 525 = 119 1 C 365. ■ 

— Trust under the Act is not to be so | 
wiile in its j)in*pose as a (rakf under the ' 
Mussalmaii md't' Act of 1925. A I P 1929 
nud]i225 = IR(i929)Oudli :)8V z: G 0 W X 
5)10 =1 Puck 429 = 117 ! C 739. 

- "Cnder a settlement decree land was 
given to a Malranl and as his heirs as occup- 
ancy tenants without a right to transfer with 
a <'onditiofi iliat the grant will last so long , 
as the temple exists Ini tit was not stated 
tluit imanno is to be devoted to temple-ex- . 
ponses- The act does not apply as the • 
grant is not for iemide but is pc'rsonal. A 1 
■Jt 1928 Oudh 241 r 5 O W X 50 = 5 Luck 592r 

108 I C 98. 

2-— District Judge's Court is a Court 
Siibordinale to the High Court. A I H 1929 i 


Charitable and Religious trusts Act. 

(XIV of I920j— 

Ail. 581 = IK (X95U) Ail 159 = (1929) A L J 
011 = 51 AIL 957 = 121 1 C 267. 

— 8. 5 — It is not a public piirx)ose when 
benefit is given to stated persons or class of 
them like kindreds, dependants and others 
A 1 31 1929 Oudh 225 = I li (1929) Oudh 587 = 
G O W X 51G r 4 Luck 429 (P 11)= 1 17 I C 739. 

— S. 5— In case of a trust partly private 
and partly public the one interested^ can 
api-vly not under 8. 5. Charitable Ueiigious 
^J'rusts Act but under S. 4 Mussalmaii Wakf 
Act of 1925. A I E 1929 Oudh 225=1 E (1929) 
Oudh )187=G;0 W N 51G=4 Luck 429=1 17 I C 739. 

—S.5— Substance and primary intention of 
creator must be seen. A I E 1929 Oiulh 225 = 

1 E fl929; Oudh r>87 = li 0 W N 31G=4 Luck 

429 =irnC 739, 

— fS. 5— ‘ rnterest in trust’ depends 
upon nature of trust. A [ E 1928 All 758=50 
A 880=2G A L J 1579 = 1 1 11 C 129. 

— 8. 5 — Hccrctary of public institution 
having a right to stay in Dharmsala created 
by trust* is one interested in it. A IB 1028 
All 758=50 A 880=2G A L J 1579 = 11 1 1 C 129. 

—8. 5 — One claiming adversely to the 
trust and who is liable under the Section is 
not a x>roper party. 

AIK 1925 Cal 537 = 78 I C 174. 

—8. 5-— All the tcmi)le trustees should be 
made parties and served with notice for an 
a|)piication under S. 3. AIK 1925 Mad 135 = 

82 1C 733. 

—-8. 5 — Under the Section permission was 
granted but the alleged trustee failed to sue 
and Dt. Judge passed orders against him. A 
regular suit for deelai*ation of his right to 
proiierty can be maintained. A I E 1929 All 
50G=I E (1929) All 865=(1929) A L J 063 = 51 
A 805=118 1 0 513. 

—8. G — On non-compliance with order 
under s. 5 (5) a suit was filed for breach of 
trust under s. G. Any relief under s. 92 (1) 
(J P C can be given by Dt. Judge. A I K 

1950 All 582=1 E (1931) All 33=128 I C 385. 

— 8. G — Accounts for tlju wlnde trustee - 
shij) can l>e ordered when a suit is l»ased on 
this section. A I E 1930 All 582= I E (1951) 
All 3:5=128 I C 385. 

— 8. 7 — Ap])licatiou to District Judge for 
advice is a case. A I K 1929 All 58i=Iud. 
RuL (1930) All. 139=(1929) A L J 911=51 A 

957=121 ! C 267, 

— 8. to — Defendant may either furnish 
secui’ity or deposit money. A I E 1924 Lali 

408=69 I C 658. 

— 8. U)—It is a 'case’ within C. P. G. s, tl5 
when an order asking deft, to deposit money 
in conri under the section is made, A I ,-2i 

Lah I C'651 ' 

— B. la — Uigb Ck>urt >as 

revisiojiai po‘W6E8> A i B 1929 All 581=51 A 
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Charitable and Religious trusts Act. 

(XIV of \m)'-(Qoncld) 

%lz:{\m) A L J 911=1 R (1930) All 139 = 

121 1C 267. 


Charitable Endowments Act (VI of 1890). 

—Suit against Secretary aloue can be jus- 
tilicd when there is a clam against the com- 
mittee. A I R 192-1 Oudh 128=20 0 0 333= 

80 I C 425. 

— j'g, 2--Tho trust is covered by Act XIV 
ol; 1920 when sadabarat is provided for and 
c.outributious arc made for marriages and 
education of Braliman children. AIR 1929 
Pai 723rlOPLT 077=T R (1930) Pat 407= 

124 1C 629. 
Act is inapplicable when the I 
claim defies the trust c% is on a title superior 
to i.hat of the settlor. AIR 1920 Oudh 431= 

2 huck. 507=20 0 C 176=3 0 W K Sup. 50=13 
0 El J 762=96 I C 47. 

Charity. 

*SV.<j Charitable and Religious Trusts Acl‘ 
1920. 

Chariiable Endowments Act, 1890. 

Sm G. P. Code, s. 92. 

Cypress. 

Hindu Law— Religious Endowmeiii; 

Will. 


I Charter Act (St 21 & 24 Vkt. C. 104 )- { Couhi) 

‘ -"“S. 15“~*Order of lower Court rc.fusing lo 

issue a commission will iiol be iuforfored in 
revision I )V High Coiu'L 15 Xl li 1' 139 = 

23 I C 522. 

--S. iU'—Comiempt of Court— High Court 
...Jiirisdidiojj Same as that of Kings IJenrh 
in England-— No such jurisdiction Conferred 
by S. 15 21 M L d 832>(F H) = 12 f C 293. 

— S. 15— llig'h <Jo!iri, inlcrrerence under 
to arrest gross miscarriage of justice CJ P fh>dc. 
0 9, R i:X 2\\ M L J ‘30S r 15 M E 4^ 217 = 

23 I C 14. 

— S. lo-lligh (!ourl“Power of superiniert 
dance — Mofussil Coiii'is, suiijcct to appellate 
jurisdiction contemplated no jurisdiction to 
single judge on Original Side, to slay suit in 
mofussil Court, 17 Bom E U 055 = 39 Bom Ob-l 

= 30 I C 560, 

—S. 15. High Court— 'Power of Superiio 
tendeiice Order of I )t. Judge umler Oh. lA 
of the B T .Vci— Revision. ' 29 i C 177. 

—S,]5-- Interference under, in e.vcept ional 
c-ases— Order uf lower court directing certain 
issues to be ti'iod first before taking evidence. 
C P C(Kle O 14, R. 2 and O, 15, R. 3> ( I ) 2n 
C E J 420 =r 26 I C 954.' 

— S. 15. Interlocutory orders of mis-car- 
_ riage of justice-type can be int(.;rfert;d with 
by H. Court. 42 Cal <J20> = 27 ! C 917. 



— S. 15. Order, finally deciding any mat U?r 
directly at issue in the Case, in resiaict of 
rights, of parties, is a filial order. So order a.- 
to Scope of emiuiry befoi*e J^antl Ati^juisdion 
Judge is not a final order for appeal purposes. 

13 C L J 90 = 9 I 0 183 = 15 C W N 84S. 

— S. 15. Order, l>ad oji merits, granting 
temporary injunction may be inferfV.rml with 
by High Court. 41 Cab 430= 18 W X 170 = 
19CEJ 47 = 21 iC86i. 

—S. 15. Power of High thairt umhr. 
Injunction. 41 Cal 430 = |8 C W X 170 = 

—S. In. Frov. Ins. Act, S. 40 (3)-Appeal 
filed out of time— Order of Court directing 
Receiver to execute a deed of transfer of 
property of insolvent, without making Recei- 
vei party — Inievfcrence ])v High Court. 

18 M E T 209 = 39 M‘593 = 30 I C 703. 

— S. 15—Power of interference under- 
only in extra-ordinary cases— always subjert 
to enactments of Indian Eegislatnfe, 39 M E 

J 480 = 10 MET 304 = 34 I C 372. 

— S. 15— Revision by High (5)urt. from 
interlocutory orders is warranted bv K. 15. 
9 I C 672 = 9 M E T 273 = 21 M E ' J 484 = 
(1911) 2M W N 169. 

— S. 15— Suit more than Rs. 1,909 in value 
— Execution; Sale — Siib-Jii<lge., order bv 
Eevision— Sontlial pai’ganas Regulation, of 

1893, S. 27. Sefi Sonthal Parganas Regulation 
V of 1893, S. 27. 41 Cal. 870 = 18 C W X 

-22 1C 951. 


See Muhammadan Law— Wakf. 
See T. P. Act s. 14. 

Will. 

See Religious Endowment. 

See Trust. 


Charter Act ( St 23 & 24 Viet C. 104 ). 

Bee also cases under 0. P. Code S, 115. 

—Only in Cases of excessive exercise, or 
non-exorcise of powers or of grave injustice, 
powers under Charter Act are exercised by 
High Court. 20 OWN 1080 = 1 P E J 465 = 
3 PE W 55=37 I C 129. 

— S. 1— ‘Trust’ is not used in strict technb 
cal sense. AIR 1920 Mad 706 = 49 M 349 = 
50 M L J 099 = (1020) M W N 897=96 J C lOH 

— Ss, 12 and 15 Also (rovt. of India Act 

1915, S. 107. 

— S. 12— Leave to sue under-Grant of leave 
by Register. 41 Cal 771 = 18 C W N 031 = 

26 I C 284. 

— Ss.13,15 Order passed by single Judge of 
High Court under 8,15 is appealable, under S. 
15 of Letters Patent Act. 2 Or. L R 18 = 1913 
M W N 595 = 20 1 C 633. 

8, 15— Government of India Act. S, 107— 
iiiri.sihd ion of the High Court— power of 
uipen'nLeudence over subordinate Courts — 
>oniba.v Apjiellate Side Rules 1— appellate 
un.sdicliou (o bo cxer(d.sod by a Hivisiou 
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- I'out'i liiiK power to Huperiii- | 

Ifiinl ovor Courts of (^lUec^or and Deputy j 
<^oll<H-tor ariini!: under Act X of 1859. dH i 
KWrin 0 W K = 14 C L J 2X4=tl I C 207. j 

— H. lo— TheHiob (^ourtlias jiinple powers 
under s. ir>, Charier Act, to revise an oi’der 
w}ii<dt is ill the nature of an interlocutory 
order. (28 C dHO, :U M dO Where the peti- 
tioner, wlio was examined as a witness by Uie 
plaintilV, did not attend on the day to which 
the case was adjourned, althon<j;hho had^iven 
an under”takirj<ji' to do so, and the lower ( ^Hirt 
thereii]>oti ordered that his defence inij^ht ).>e 
sti'uck off; I/e.IiL that the lower ('ourt had m) 
])oweriopass the oialer complained of, and 
that its order was not warranted ].)y any of 
the provisions of the Code of Civil Proce- 
dure, 10MLT45I. 

— S. lb — Revision of interlocutoi'y orders 
Evidence Act, 1872. ss. 124, 102. 

2 M W N 191 1, 369. 

Charter Party. 

See Bill of Lading’, 

i^ea Cont.ra(d. 

Chastity 

8e(‘ (1) Hindu Law-Maintenance. 

(2) Husljand and Wife, 

(8) Afahoinedau Tiaw-Tiihei’itaiice. 

Chattel, 

— Mort< 4 ;u]fe of — Pi*i< »rity~)8co Arorfo-ai^e. 
Chaukidari Chakran Land. 

Bee also Bengal village Chaukidari A(di. 

Bee also Land Tenure. 

Bee also Chakran Land. 

— Chaukidari Chakran Laud is not exc- 
luded from the patni-lease simply because 
zanii Ildar reserves powers to appoint and 
dismiss Chaukidars. 22 G W N 487r44 I C 526. 

g^it for possession of (Chakran* land iu 

mini-lease, is not a Biiit for Bpecific per- 
Lnmiance of Contract 18 I C 239 

— Patni rights remain unioiiehed by resu- 
midion. A T B 192B Cal 784 =: 28 C W X 114 =: 

^ 50(1 577 = 74 1 C 153 

— llesiuued Cliaukidari land is a separate 
estate foraparticular purpose only. Cccupancy 
rio-hts iu Chaukidari lands may be acquired by 
tenant. 18 C L J 109=15 0 W X 01 = 81 C 828. 

—Eesiimed— Settled with Zamindar not 
registered as proprietor -Such land not estate 
— Suit for rent not barred under Land Beg.. 
A<*t B 78. 19 C L J 280=18 C lY X 158=20 I C 

250. 


— (>u resumption and resettlement of 
Chaukidari Chakran land coinpriy.ed in putni, 
the Zamindar is entitled to a share of protiis 
over and above the revenue as-sessed 45 (>al 
685 = 41 I C 964 = 27 C L J 494. 

— Putaidar is entitled to Chaukari (diakran 
land comprised in putni after its resumption 
irrespective of ZamindaCs settlement. 

471 C 1164. 

— By(d"s settled by putaidar taking posses- 
sion of resumed Chakran himls, cannot be 
ousted by a person taking setllemenl of Ihose 
lands from Zamindar. 

B.ecitnl of rententiou of Chakran lands by 
Zamindar in a sale deed, does not esiop the 
vendee from claiming those lands. 

Tenancy may be created by verbal setthi- 
nient capable of being specifically enforced. 

15 W X 976 = 13 C L J 271 = 9 1 C 374. 

— Bights of a person settled by Govt, order 
after resumption are not affected by ultra 
vires Settlement of the same chakran— lands 
by collector i a contravention of the Govt, ordei* 

46 1 C 883. 

Chaukidari Chakran lands are not excluded 
from putni— lease simply because the Zamin- 
dar reserves powders to appoint or dismiss 
chaukidars. 53 1 C 1004. 

— Chaukidari chakran lands vest in patni- 
dar even if the Zamindar reserves powers to 
appoint or dismiss chaukidars in the puini — 
lease. 32 C L J 15 = 58 I C 841. 

— Patnidar is liable to pay rent oiily, for 
Chaukidari Chakran lands vested in him nfler 
resumption, unless othei’wise agreed upon 
under the putui-lease. 47 1 C 840. 

— Chakran tenant in possession under 
I unauthorized Bettlement by zamindar after 
j I'csumption can be ejected by darputnidar 
i entitled to khut rent from Chakran tenant. 

I 22CLJ 290=31 I C 249. 

i —Onus of proving ax>propriation of Chau- 
! kidari Cliakran lands by the zamindar for 
{ remunerating his servants not performing 
• police duties lies on the Govt. 43 Cal 1104= 
i 31 M L J 745=20 M L T 235=20 C W N 1245= 
(1916) 2 M W X 175 = 4 L W 251 = 14 A L J 
1009 = 18 Bom L B 838=24 C L J 296=43 I A 
j 172=37 I C 223 (P. C.) 

i —Suit by landlord for use and occupation 
of land against a trespasser without a prayer 
for ejectment is no waiver of his right to sue 
for ejectment. Suit for khas itossession by 
a vendee of resumed lands settled with ano- 
ther, against a tenant holding over is main- 
tainable. 19 C W X 478=21 I C 197. 

—Conditions in the putni regulate the , 
rights of patnidar and zamindar oyen afier 
settlement of laud* with the latter. In ab- 
sence of conditions determining the mode of 
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vent, asHCssiuent is to Ijo made on hasis of ihe ! 
annual value. 27 G li J 5;12~46 I C 187. 

—On rosuinption zemindar has no right | 
1,0 share in the prolits of seitloment eheeted j 
by tlie patnidai\ AIR 1922 Cal 4711=211 C Vi | 
X 94BrBG.a L J 145=67 I C 440. | 

--Zeiniiular lias a right to some rent when I 
no ijondition as to rent of chalcran lands is i 
staled in the piitni lease. A I R 1921 Gal ! 

4()G=‘14 C L J 275=66 1 C .157. I 


— Resumption by Govt*Settlement with 
zamindar-Transfors by Chaukidar eomo lo an 
mid. A:I R 1922 CVl9a=B5 C h J lH5r69 I C 67. 


— Zaniiudar has to pay revenue for resn- ! 
med laud paying revenue scdiled wilb him. [ 
No title t<i‘ chakran lands is acipiired by | 
auction uuircliaser of a iiarent-estale. | 

45 Gal 7(>5r'U T G M94=27 C I 4 491. I 


— 4..™^-An af>plicat ion unds-r Gr I*, 
(hide is not of a civil naiut-c riaU'.*' 1 is 
In- <4s. 1 and 5, A I R IJ.inu. 

I40r2r)<v*. (id ni r I G R Ibtfr/'ii 1C III. 

China and Corea orders in Council Art X\.\V 

— Englisb Legal principh‘s --Aiipbcability 
lo Foreigner. IS V W N 705 ( P <! ) r i .M li 
\V 9H*o = 13 ! C 678. 

Chinese haw. 

An ailopied son has !io right in ca>c of 
intesiale succession in Straits v^ellimncnl. A 
1. R 11121 P <G;5 = 59 M 1. d 25»; = ;52 L W 507 

= 1 R ( 1900 ) PG 200= 124 I C m. 

— Principles of Fngli.sli law md inibiiing 
hardslrip i^an beapplitMl in Straits SclIlcmmOs, 
A f H 19.22 P G 97 r.: 59 Ai L d 25r, r ;:2 L W 
50? = t n (19:11) V G 20 , 0 = 124 I C Mi. 


Chaukidar. 


: Chit Fund. 



■—Police (Officer- AVitliin the meaning of 
S. 25 of the Evidence Act, 28 I C 654, 


Chef as, 


— See Hindu Law ( 1 ) Inhorltance. ; 

( 2 ) Rel. Endow. 

( B ) Siiec.ession. 

Cheque. 

—See. Negotiable InstrumeiitS“Cher{ues. 
—See Nag. Instr Act. 

—See Banker and customer. 

—Cashed subsequently-Suit for recovery 
of amount Limi. Act, Art. (54. B8 Bom 29B = 
1(5 Bom L R 121=23 1 C 779. 

—Payment by cbcque-whctlicr absolute 
discharge under Contract Act S. (52. A T R 
19B1 Nag 11B=27 N h R 5(5 = Ind Rul (lO.Bl) 
Nag 155=134 I C 283. 

—Payment by cheque effective to ex- 
tinguish debt-Revi cal of debt if cheque is not 
paid. Lim. Act S. 20. 19 G W N 724 = 42 Gal 
104B=31 I C 626^ 

—Payment by, effective to save limitation 
within S. 20 of the Lim. Act. 19 G \V N 724 
=42 Cal 104B=3! I C 626. 


Chief Court—aunsdiction. 


Jurisdiction. 
See C P Code s. 9. 


Child 


— Areaning of— P.atal Aecident.s Act S. 1— 
Son adopted after death of decease. P>2 P L 
R 1914 = 22 I C 846. 


—Hypothecation by subscriber of amount 
payable by Karaswun — Right of lufudgagct* 
to sue— Limitation — Starling point from ihc 
date it becomes payable. U I W 138. 

—Suit by shareholder assignee for amouni 
due — Set off whether allowabie. G P G G S, It 
l>. (1912) M AV N i2B5=l6 I C 686. 

— Whether an associalioinvithin the mean- 
ing of S. 4 Companies Act— AVheiher manager 
of chit fund cannot be sued. 11 Bur L P 255= 

50 I C 5U 

— Court will not inierrere ivith manager’s 
decision as regards security to Im* giveit l»y 
prize “wdnuers to hi.s satisfaction. 27 AI L J 
447= ( 1911 ) Af W X 715 = I L W H\H = 25 

I C 669. 

— The contract is not: ti wager and can lu‘ 
enforced v\hon it is agreed (hat wlnner.s will 
get prizes and subscribers the refund of Gon 
iribution without interest. A I B 1927 Alud 
58B=52 ’M L J l>87=(1927) 11 WK 545rBH M L 

B90 = 50 AI (59t5 = 2(5 Af L W 79(5 ( ¥ B ) = 
103 I C 318 Dverruling. 52 I G 989; and A I R 
1920 Alad. 108=92 I C 968. 

—A subscriber to tlie kuri chit made 
default in paying an instalment and passcil a 
bond to the manager. The representatives of 
this siibscrilier and the manager w’ore siio<l on 
the bond by a successful highest Iddder, ludd 
that he would have sued for enforcing the 
trust against the manager or for its a<imini- 
stratiom A IR 1928 Mac! 250 = f 1927) M A? 

X 721 = iOS I C 404. 

—The provision is ])enal when securiiv 
was given to the stake holder for the instab 
ment-money agreeing to pay it as ami who Ft 
they fell due, substantial' interest tm tin* 
ohit fund or unpaid iimialment and als<k tt, 
pay the w^hole amount if further d<d'auh 
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rmulo for oae mofitk A I IU928 Mad 245 r 
(1927) M W N 527 r 108 i C m, 

— Prize-wiiHiiiig subscriber was to furnish 
soc.ursty for payment- ol: future subscriptions. 
Such persons passed to the stake-holder a 
lauid stamped as if it was a mortgage by which 
it was a^n‘e.cd that when required tiie pro- 
perty was to be mortga^md to stakediolder. 
'ritere wa.s also a clause tlnit we and the pro- 
perties are liable for any future anears held 
that it was intended to create a charge on the 
properties. A I ii 1927 Mad 10r)9=:i9 M L T 
404rr>:4 M L J 73O=:106 I C 508. 

— If the staked'iolder defaults to pay 
imize-money, it is not just that tlie subscriiier 
should not pay farther siihscri{)tions. A I II 
1926 Mad 926r28 L W 210=93 i C 641. 


he should further within 15 days pass another 
deed to the plff. for the due payment of the 
future chit-amounts and for abiding by Ahe 
bond. The bond was passecl-held that the 
provisions were not penal. A I R 1922 Mad. 
67=42 M L J 551r(1922)M W N 20:3=67 ! C 995. 

Cliitfagong’ Port act (Bengal V of 1914). 

— B. 29 The Coniinissionei*s are not bound 
by the agreement when B. 29 is not complied 
w'ith, A I n 1927 Cal, 465=54 C 189=103 I C 2. 

— B. 38 (g) — It is not ulf>ra rhfis of the 
Oommissioner.s to let out a steam lug for 
, operatioti outside the (Chittagong river, A I R 
, 1927 Cal 465 = 54 C 189 = 103 I C 2. 

Chittahs 


— 5()0 People agreed to pay Rs. 2 each at 
every instalment and at each of the 50 draw- 
ings Rs. 100 was to be paid to the winner 
and he was to go out without any future lia- 
bility. After the last drawing those who did 
not get prize had a right to get money back 
without interest. After paying 48 instalments i 
the stake holder was sued by a subsc^riber for i 
thy sum paid with interest. Held that transa- ■ 
id ion void abinitio. B. 65 Contract Act was i 
iiiapplicable and it amounted to a wagering' 
iigreerntmt. A I R 1926 Mad. blS = 49 M L T ' 
791=22 L W 772=(1925) IM W N 857=92 I C 968 
Overruled 103 I C 318 (F. H.) , 
— 5{ Ml BuVjscri bers paid a rupee per mo 1 1 th. 
’'.rhe {'hit wa.s to he coiiiiiuied for 50 months : 
and ea(4i montli two i)rizes of Rs. 25 eadi 
sv«.tre to be drawri; the priy.(‘-winner was to 
receive Hs. 25 at once ujid ]ia<] to ]>ay the- 
mafier oitly eight annas a monih whiUr if he 
got a setmnd prize he would get another Rs. 
25 and he would cease to contribute with his 
nanm ladng removed from the drawing. In 
the end those who were rmt prize-winners 
w'ould be paid ba<'k ihedr paid snh.scripl:ii>ns 
The drawing was discontinued aHer 27 
uioiiths by file stake-holder and he was sued 
for refunding subscriptions. Held that .siudi 
a suit cun be maintained and the agreemoni 
was a loiliiry. AIR 1925 ‘Alad. 281 = 47 M L 
A 876i = 85 i (J 1016. fmpliediy overruled in 

103 I C 318 (P B) 

—The provision is peiial when successful 
lnd<lers of the first chit agree by bond to 
staki'-holdcu’s to pay the instalments regularlv 
with a provision that fui default of one in.stai- 
iiKint, th(i whole arrears shoiihl beconie flue. 
A I II 1925 Mad. 177 = 21 L W 54=47 Af L T 

833 = 85 I C 261. 

— At tlie sec'ond auction the sucees.sful 
biddin^ goive to^tho stake-holder a bond which 
inter alia provident that if deft, failed to pay 
sub.si'riptions, not ordy the dividend, interest 
and premium would be forfeited but he would 
be liable to pay the full sum withllp. o. 
intersi p. m. from the auction, date and that 

4. it (t) 


— Prepared for distributing public revenue 
on a partition of an estate are public docu- 
ments. 15 OWN 515=10 I C 287, 

Chose in action. 

See Contract Act, s. 78. 

See T. F. Act, ss. 132 to 137. 

— Suit, by mortgagee of right to sue for debt, 
for recovery of the debt is maintainable within 
limitation which begins from the date vvheu 
it becomes payable.' II L W 238=27 AI h T 

’ 269=56 i C 146. 

«— Promissory Note — AHsigmrtumt—Rights of 
assignee — Ftfeci of Nog. Ins. Act. Bs. 48, 78 
18 C \V N 494 = 19 C h J 335 = 22 ! C 300. 
—-Sale of — Rule of Caveat, e'/n.pi or applies. 
150 F L R 1915=76 P W R 1915=29 I C 8B7. 

Chota Nagpur. 

— ‘Meaning of poutradi” acmrding 

to custom in (Irani, Construciiofi, 58 bC 486, 

— Custom in— C rants by Alaharaja are ‘im- 
partible. 1 Pat ii J 109=20 C W N 876= 

35 ! C 383. 

— The estate of Maharajah of Chota Nag- 
pure and his family is impartible and ihicendH 
by primogeniture. 35 1 C 392. 

--Under Raiyat. status of' BENO . REN3^ 
ACT, S. 82 20 C \V N 1240=1 P h J 543= 

37 I C 658. 


Chota Nagpur Incumbered estates Act (VI of 1876 

— [Bs. 2, 3, 4, 7, 12, 17, 19, AAf., k IB rep. 
in pt. hnd am. Act V of 1884; bs. 2, 3» 5, 7, 9, 

'■ 10, 12 , 18, am. sa 2-A,d{>-l, VI-A/Wm; 38-A ■■ 
; IB-B, 19- A, 19-B, 21-A, 
rep. in. pfc. and ara*.p. 

of 1909; applied - .’Seiatef • with 

; modlSeatioiis, dr 1886] 

( — dyeel'of the Act is to preserve ibe 
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'2, H and 21— B. B is notyimited l>y 
S. 21. a' I R l92:-5 Pat 85 = G F h J 685 r(1922) 
Pat Ii2r45 I C 2S3. 

—B.3— General scope of the statute should 
be considered. No distinction exists between 
filing a suit and 


keeping the heir out of possession atiracts 
the operation of S. 12-A 18 P R T 509rA I 

R 1982 P 337 (339, 40)=A L R 1933 pi 16 

— 1 he object is to relieve embarrassed 
land holders in Chota Nagpur. AIR 1925 
Cal 116=40 C L J 331=82 I C 88d. 

— To immoveable property outside Chota 
Nagpur the Act is in applicable. AIR 1925 
Cal 116=40 C L J 331=82 I C 886, 

— The Act does not aptily to land outside 
Gliota Nagpur. Proceedings before Collector 
under s. 14 of Bengal Patni Taluks Regula- 
tion of 1819, is of a ministerial nature. Suit, 
by a tftlukdar, to recover money deposited to 
prevent Patni Sale, is maintainable. 46 Cal 
1=35 M L J 347=24 M L T 66=(1918) M W N 
441=8 L W 186=22 OWN 1009=28 C L J 165 
=20 Bom L R 856=16 A L J 569=5 Pat L W 
64=45 I C 827=45 I A 103 (P C) (On appeal 
from and affirming.) 27 1 C 526. 

—The Chota Nagpur Estate Act has no 
application to land outside Chota Nagpur, and 
aims at the protection of debtor and preser- 
vation of his estate as far as practicable. 
The Act does not affect civil rights of mort- 
gagee from the disqualified proprietor 16 C 
L J 527=17 OWN 754=17 I C 957. 

—A Title got by lapse of time is not void. 
AIR 1929 Pat. 117=8 P. 549=1 R (1929) Pat. 

251=115 I C 699. 

—Language of the Act being obscure is 
difficult to be construed. AIR 1925 Cal 116 
=40 G L J 331=82 I C 886. 

— Whether Manager is a Court, 


issue ot summons. , A i 
10 F L T 879 = I R (1929) Pat 
■■■■•'273 = 122 i C 817. 

iuting u decree, for delits iind 
'aiilting proprietor ',is 'baiTeci. 
mrred to Coveramenl. : A I ,B 
7 Pat 480 r 10 .. P .'t T '^ 21 = 
■,v •III l.'.eJM. 

... ._g order under .h. 2doesf,iot bar 

institution of suit and the <*laim remairts 
though a suit is filed. AIR 1928 Pat 179 = 7 
Pat 109 = 9 P L T 252 = 105 1 C 643. 

— S. 3— Proprietor, who ia not a holder of 
properly, is not entitled to prolection under 
the Act (1918) Pat 8 = 1) Pat L J 156 = 4 Fat 
h W 116 = '43 1C 120. 

3— “Such debts and liabilities'* mean 
“all debts and lialnliiies to which the holder 
is su])iect”. AIR 1928 Pat 457 = 7 Pat 480 = 
10PLT21 = II2IC2M. 

— 3—Deed of release executed by a dis- 
qualified proprietor is invalid and inoperativt*. 


^ 19 C W N 102 = 29 I C 429. 

— B. 3 — Mortgage suit reumin.s pending till 
a final decree is passed or the same becomes 
time-l)arred, A I R 1927 Pat 105 = (1926) Put 
358 = 8 P L T 189 = 99 i C 959. 

— S. 3— Landlord u.sufrnctuarily mortgaged 
a portion of the estate. The mortgagee sued 
the tenant for rents and got the decree. Bub* 
sequently the manager took charge of the 
estate. This does not bar ex cut ion -proceed- 
ings. AIR 1928 Pat 153 = 6 Pat 742 = 

109 I C 833. 

— Ss. 3 and 2— -A rent-decree against ien* 
ant got by proprietor’s usufructuary mortgage, 
cannot be executed by him. A I R 1926 Pat 

524 = 96 I C 5S7. 

— B. 3-— It is not fieeded to notify the claim 
when the decree ia against the 'manager. 

61 1C 902 (Pat) 

— Ss 3, 8 and 12— Property/ mhjecl to ooritrol 
of Court of nmhr a veMlng order made 

U7ider the Act—Mortgmjee o f— Right of— X at ore. 
of—Atfaohmeyii a?id sale of sneh right hi nmui- 
tion of decree agalmt mortgagee — JimBdlcflon as 
to— Court having. IIP 473 = 137 I C 377 = 13 
PLT 466 = AIR 1932 P 148 = I R 1932 P 
149 = AL R 1932 P 635. 

— Ss. 3 and 12 ( a )... Contract involving 
pecuniary liability, by an heir of a disqualified 
owner is void. 32 I C 937. 

—Ss. 3 and 12. ..All remedies which but 
for S. 3 could have been eiiforced against the 


—Whether Manager is a Court, A I R 
1929 Pat 694=10 P L T 879=1 R (1930) Pat 273 

=122 I C 817. 

— S. 2— Heirs included in. HP 89. 

-Ss. 2, 3, 5, 8, 11, 12 and 19 f d ) 
The Act is inapplicable to land outside 
Chota Nagpur. Therefore manager of ericn- 


mbared e.state cannot deal with debts and 
liabilities secured on such outside property. 
No rents for such property under the patni- 
lease, can be received by the proprietor until 
he pays up the mortgage-debt. 27 1C 526. 

— Ss. 2, 3 & 5— -Prohibition to sue is not 
restricted to debts stated in S. 7. Non-institu- 
tion of the suit by the creditor does not 
time-bar the claim except as regards the 
claim allowed by the commissioner. AIR 
1929 Pat 694 = 10 P L T 879 = I B n9.30^ Pat 
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proprietor by the creditor become eiiforcible 
on poHHOvSsion beiisg obtained by the latter. 
A I K 1922 Fai 287 r B P L T 94 = (1922) Fat 
152=6 F Ji J 628=63 I C 743. 

Ss. 6, 12, and 22 — Huit relating to cncu- 

niI>erod estate, witlioxifc making tlie manager 
a party is not maititainable. (livil (Jourt’s 
jurisdiction is barred when tlie estate is held 
i>y .Rev. authorities, .flstate maybe released 
on acoiimulaiicni of interest rendering it in- 
solvent 29 ! C 420. 

— Ss.6 21"I»,2-A“--Kseu though manager be 
made a juirty a suit iustitnied before the estate 
is taken over <;annot pro(;eCMl after the estate 
is taken over. A I E 1926 Fat, 85=(1922) Pat 
112=6 F L J 685=65 I C 283. 

— 8. 6(1) and s. 12 (2) "Remedies of all 
the ere<iitors are not deteriuiued by the eom- 
missioner’s mere approval of a scheme. A I 
R 1926 Pat 260=5 Fat 404=(lt»26) Fat 65= 

94 I C 624. 

— S. 8 (c)— EatiHoation,^ after removal of 
di.s'<(uali6cation, of a debt inoxirred during it, 
is invalid under s. 12 of Amending Act III 
of 1909 B. C. (1918) Fat 318=4 Fat B J 1= 

47 I C 705. 

— Ss. 8 and 17— Delegation of powers of 
manager to lease to Commissioner or Lt. 
Oovcnior is invalid. 4 Pat L J 580=(1919; 

I»at 305=53 I C 833. 

— Hs. 8, 22— No suit fx>r declaration against 
a manager wouhl lie for cutting down inter- 
est de<?roed by Court ifi goo<i faith under s, X, 
i Fai L J 32{=(1919) Fat 235r51 I C 69. 

— S. 12— Sanction of the Counuissioiier is 
essential for sale of property released under 
s. 12 of the Act in execution of a decree. 10 
Bom 312; A I R 1923 Bom 276, relied on, A 
I E 1920 Pat 375; distinguished. A 1 R 1931 
I»at 97=rnd Eul (1931) l^at 213=12 P L T 5(65= 

131 I C 533. 

— S. 12 — in absence of Gominissioner’s 
sanction, property released luider the section 
('.aruiot l)e in execution of money decree agai- 
nst its holder. A I R 1931 Pal 97=1 R (1931 ) 
Fat 213=131 I C 533 

— S. 12 — Fersoual covenant implied in (he 
mortgage is not prohibited but simply the 
euforccmcxst of mortgage itself A f R 1929 
Pat 375=8 Pat 212=11 F L 1’ 258=1 \l (1930) 
Fat 1 13=121 I C 367. 

—8, 12— Charge may be valid <iuring- the 
life-imie of the holder but an alieitation is 
void ab initio. A I R 1929 Pat 117=8 Pat 
549=1 R (1929) Fat 251=115 ! C 699. 

— S, 12— -Stayed proceedings under s. 3 are 
not revived when the property holder or his 
heir is restored hut not under cl (2). A 1 U 
1928 Fai 179 = 7 Fat 109 = 9 P U T 252 = 

IDS I C 643. 


— -B. 12— On holdepH death re«lar»_^tioit 
should be to. the heir and not to any devisee. 

A XE 1925 Cal 116=40 0 li J a3l=4l I C III. 

— B; 1 2 A— All application to set aside ii sale 
held in execution on one of the groiinciw 
mentioned in O. KXI, r. 90, and on the ground 
that the property was not liable to be sold hy 
s. 12 A of the Act is one under s. 47 of the 
C V Code and order made thereon is hence 
appealable. A I K 1931 Fat. 97=lnd Knl 
^ (1931) Fat 213 = 12 F LT 505= 131 1 C 531 
i — H.1.2 A — B.12A amis.2» refer t«» alietiatiiot 

! Infer mv>«and not to Wills. A 1 R 1925 Cal. 

I . 116 = 40 C h J 331 = 82 I C 886. 

i ■ ■ — H. 12 A — Khorpmh grant alimei'S opera 
I tion of and requires for its %’alidity the 
i previous sanctum of the cominissioifer. 13 F L 
I T 509=A I R 1932 F 337 (340)=A L I 1911 f II. 

! — Bs 12, 12 A— 'Released estate (mnuoi be sold 
; for money decree against proprietor without 
KjommissioneCs. sanction-Hejec.iionof objection 
j before sale docs not operate as reta jwUcaia. 
j A J K1931 Fat 364=fnd Kul (1931) Pat 292=10 
i- , Fai 582=132 1 CHS. 

— B. 12 A (1)— /iur impomi 5?/— /m/ppff - 
i cnMc when the propr/’efor docs m*f. fall mthin 
' SJ^JA (/) jfo (5) as heintj the person who was the 
holder of the properly when the appUcalf07t 
I vndcr N. 2 was 7tiade. 11 F 89 (trj«3) =13 P Tj 
; T 398 = 137 i C 448 = A J II 1932 F 143 = I R 
1 1932 P 113 = I R 1932 P !52=A L E 1932 P 219. 

I — B. 1 2 A ( I ) ( 1>) an d (3 )— M o r t ga ge < » f 
i lOili Ocio. 1915 is void when property is 
: released on 2nd Oc.t 1915. A I R 1925 Fat* 17U 
= 4 Fat 478 = 6 P L T 197 = ( 1925 ) Pal m = 

* SI I C 721. 

— -B. 12 A (1) ia (5) ami {6)--Buinsee|s, (i) 
to (5) apply to the owmn’ wh<i was also the 
; pers<^n who xvas ilie holder when tin; appli- 
cation under 8. 2 tt) lake {he property intder 
mamigement was made, wheiatas siih'aetd. 0») 
applies to all owners to whom the property 
is restored, whether they fall under siilvsects. 
(Dio (5) or not. Tl P 89 (92) = 13 F L T 398 
= 137 I C HH = A I R 1932 F 143 = I It 1932 
P 152 = A i E 1912 R 219. 

—S. 17— ft was held that the OHlate was 
not bound by contracts entered into 
. with the KeiigaKlovernmeiit : A f R 1924 F 
C 156 r 47 M L J 562 = 51 f A 298 = 3 Pal. 
625 = 34 M L T 129 = 22 A h J 935 = 5 L E 
F C 199 =29 € W N 342 ={1924) M W N 7llfc 
21 L W 1 = 5 F L T i» = 3 F L B 157 Civ. 

fFC) = l0ICI4L_^; 

—8. 17 E 16— Coiiiiiiiiifiioner’s ‘ 

for Completed contract of patiii lease is 
sutlieieiit for B. 16 even if the document of 
the coiitraei had tio|*foeon submitted for- 
Band ion. 

rated wmimny ' 1^^®^ 
to an ha5> 
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iioriglit to I’oaiimc if liis iiitci’esis are not 
aiVected hy ilic lease. 42 Cul 1020 r 20 M L 
J 80 = 17 Mh T 377 = 2 h W 555= U (’ W N 
585 r 13 A L J 534 r 21 0 L J 440 = 17 Bom 
L B 440 =30 I C 55 = 42 1 A 97 (P C). 

— S. 22— Order of manager under ilie Act- 
Bona //dcs-Suit to set aside, not maintainable. 

29 I C 420. 

— 8. 23— 'S.23 applies only to certain suits 
instituted during the period that an esiaie is 
under uuinagenicnt under the Act. O'lie suit 
of 1017 was instituted after the estate has 
Ijcen released, to Jadu Cliarun and before it 
was again daken under management. 0.0ie 
suit oi* 1017 ihcrerorc was not brought luider 
8- 23 of the x\ct, but under 8, 0, 0 P C. 
13 P L T 500 = A I n 1032 P 337 ( 342 ) = 
AIR 1933 P 16. 

— 8. 23— 'Plirongh a Civil ('ouri a devisee 
call oust an heir DioUgli to him^oidy rest- 
oration ciui bo made. A I B 1025 Cal 110 = 
40 C L 3 331=82 I C 886. 

—8s. 23,21 and 2I-P>— Words “ but to ail 
such, suits thc; manager shall he made a- 
party ’’-significance. AIR .1933 P. 16. 


Chota Nagpur Encumbered Estates Amendment 
Act (B& 0-8 .01 1922 ). 

—The Act is procedural only and applies 
to estiiios vested before its coming in force. 
AIK 1927 Pat 105=(l02(i) Pat 358 = 8 P L T 

180=99 1 C 959. 


Chota Nagpur Landlord and Tenant Procedure 
( Actlon879 ). 

L Bepcaleci Bong. Act YI of 1008 j 

— Beasonahlc notice to quit must be given 
to a tenant holding over under Act 1 B C of 
1879. il 1 C 368=16 C L J 30. 

—S. 3— Rent Court whether can sell in : 
execution of rent decree portion of tenure 
free of incumbrances. 38 I C 451. 

-^8.(10) A — Involuntary sale of octaipancy j 
liokling in execution before Chota Nagpiir ' 
h'cnancy Amendment Act came into force is ■ 
valid and operative unless set aside in due ; 
course of law 2 Pat L W 140t42 I C 387. I 

— 8, 10 ( b ) — Governs transfers between ! 
1 st Jauuai'y and 4 th November 1003 A I R 
1025 Pat 741=1 Pat 838=6 P h T 500 r (1025) 
Pat 320=88 I C 1032. 

—S. 21— Agreements valid at inception 
arc not in validated by 8. 2f)-biit it validates 
specially tbo.sc agreements which would 
ho < Uirrwisc iiivslid due jo 8. 21. A I B 1025 
Fii i 297=( 192 1} Bid 3U7=j3 P L T 14 1=82 I C 98"8.’ 
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I ~8s 21 and 24— Alterations inirodm-ed 
! by- Invalidation of all }>rivate agrermenls for 
; ciihanceiuc ut of reni' Bent Kt5eo\ t'ry A<’t 
I (X of 1850) 8. 17. 16 C b A 422 = 17 C W \ 

I ^ 430=16 I C 919. 

! —8s. 31,38, and 04— 8ait f<ir ej^jctumnl 

i of Tenant- Decree not enough till execution- 
! No elfect on tenant’s litie-Attunniienj b\ 

! tenant’s mortgagee to Itindlonl nol enough, 
j ' ‘ 111 C 955. 

I —8s. 37 (I iuul 5), 144— Beveimc. (’ourt 
1 8nit for arrears of nud-Appeal to Coinmi 
' ssioner— Decision of dudivial (’ouunissiom'r 
! wbeiber a dcicree under the Aci-Jnris<!ictioii. 

; 0 i" Code, 8. 2. 16 I C 904. 

: — 8. 37 (4)“--8pcciiic, Belief Act, s. 0. 13 C 
j D J 25d=!5 0 W N 387=9 I C 478. 

— 8.S. 30 and 42— Apjily only to jMsssessory 
suits and not titles suits c,ogni/.abie by 

' Civil Court. 143 P h B 1012 = lor* P W B 

1012=14 i C47. 

- -8. 47 — Amendment of plaint allowed 
, I >y Deputy (Xnnmissioner, in a suit remitted 
, to Deputy Collechor by High (’ouri after 
I setting aside order for sale in execution for 
' misdescription of property and after onler- 

I ing amendment of the plaini b\’ consent of 
parties, is illegal. Limitation in O. 6*, IL 
' i\ P. is inapplicable to amendment ordered 
under general powers of .High Courl . Whon 
amendment of plaini is ordered, amendment 
, of decree is unnecessary, 10 CWN2t«.t = 
[ ■■■"■■■■■ 22 1C 778. 

> —8. 123— Portion of tenure unexenipied 

from sale by Oonimissioner under 8, 123, 
mav bo sold in cxeetition of entire rent- 
decree. 16 C W N 1024=40 (nd 623=15 i C 842. 

—8. 124— Only rights and title of the 
defaulter in a resiimable under tenure, are 
acapurod by a purchaser at auction sale iMm- 
eluded before the kniamy Anumdment A<‘l. 

13 I C 201, 


Cliota Nagpur Tenanc) (Act VI of 1908). 

—The more e.xislem'e of a general legal 
preposition (if such there he)tl!at noieacrriial 
of a right of (xamjiancy is an inherent in- 
cident in a ifimhml} ov dhjfrari ienaney would 
not rebut the statutory presniu)dion *?hai the 
Record of Bights is correct until c<n}- 
Irary is proved by evidence, ft must hr 
proved that there is no local c.ustom undei’ 
which the existing entry tluif. the raiyad has 
an occupancy right in the holding could he 
correctly made. Though the Statute cannot 
atl'cet such an incident, the custom may have 
done so all along. T}h» entry in the Record 
of Bights must h(; assumed to haveheem made 
with full knowledge of llic gem'.ral proposi 
I'ion. and it must ht?, slnovn tliiit no local 
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^'usioiii or or* other cireumtslauees exist 

whioh wouM f)verl»e:u’ that jiropositioii since 
such 4‘xistenc(.; iniist bo taken to be implied 
in tli<; oinrv. 1 1 1/ llVi-KhI I CJ 11 IhB'J 
P 225=A I R 1932 P 681- 

- - AppIioabiHl y to [iroceeilin^s in execu- 
tion of rcni-dncroe under, .Uengai Act of 185i) 
Sr.e, 20 <.! W X'582r34 I C 385. 

— Unitn* of j’oniand by dudiciai Commissi' 
oner in a noonue case, is neither uppeahlc 
nor ivvisable. 25 I C 899. 

--Ihiyniialin” apptiahs and second appeals- 
Proceedinj^s Governed liy ihe Civil Procedure 
Code. 42 I C 859. 

— When a lioldin^j is not ^ recortled <as 
jMunclari khunt-kaiti tenancy in llecord of 
Ki^diis no evidence can be admitted to be so 
in execution. A I II IDbl Pat im=i) Pat 952= 
I li (19:31) Pat 146=130 1 C 162. 

—Possession of Goraiti tenure may be re- 
sumed }jy the zamindar when services are 
revised by the grantee. A 1 11 1029 Pat 587= 
1 E (J9;30} Pat 288=122 1 C 832. 

— Eeiatif-uiship bctw'oen landlord and 
tenant and not tenant and strangers is ail*ec- 
ted and I'egiilated primarily by the provisions. 
A I. E 1929 Pa.i Yrhl-rlO P L T 595=1 E (10:30) 
Pat 12=120 I C 300, 

— .Altliougli rehitionsln}) be not admitted 
entry in ihe Record of liigl) is about relation^ 
ship of landlord and tenant is sulficient 
ground f<»r a 3‘ent-suit in Revenue. Court. 
A I E 19:30 Pat 24=11 P L T :387=8 lAit 581= 
IE(1929)PaU;75=120 1 C 35., 

Xo notice to under raiyat is needed. 

A. I R 1929 Pat 630=10 P L T 025=1 E (1929) 
Pat 599=119 I C 551. 

Agricuiturai land is not defined in the 

Act perhaps intentionally. A I E 1926 Pat 
527=0 Pat 48=7 P L T 041=97 I C 789. 

- -It is material irregularity when in sale 
proclamation the property is under-valued, 
A 1 E 1924 Pat 524=3 Pat 325 = 5 P L 88 = 

83 I C 772. 

A decree-hohler withdrawing tlio depo- 
sit of decretal sum caiinotrefiise t<) recognise 
liim as oo-iemtnf. A T E 1924 Pal 009r( 1924) 
Pai 281=0 p L T220 = :3Pat L R 208 = 

83 I C 203. 

-Any pari of jhe fiohliiur cannot he exe- 
mpted from sale in execution of rent decree. 
A r n 192:^ Pat r.l = l Pat 750 r 3 P G T 439= 

71 I C 345. 

Sojue persons were shown to have 
khunt katti rights in khewat. They are not 
permanent teuure-liolders necessarily. A T E 
1921 Pat 420=2 P L T 0:38=63 1 C 764. 


- 8. 3 — Korkar is land reclaimed, from 
waste for rice cultivation. A 1 E 1928 Pai 

87=105 I C 58. 

- - 8. 3“- 'A landlord is not the same as a 
jH-oprietor. Tenant may also be a landlord 
as defined in s. :3. A I R 1928 Pat 87 = 

105 1C 58. 

—8. :3 -A landlord usufructuriiy mort- 
gaged his interest and ihon sued fi»r ce.ss 
accrued <iue prior to it ami got the decree. 
It is only a uionev decree and not a rent 
deca-ec. ' A I E 1929 Pat :321=8 Pat :300 = I E 
(1929) Pat 551=118 I C 727. 

— 8. 3— (ii) Forest ])roduce in 8. 3 of the 
Act includes live animals. 39 I C 868. 

—8. 3 (23)“lf some funnaiities are follo- 
wed a cess-decree oi)erates as a rent-decree. 

ALE 1927 Pat 266=6 Pat 317=103 I C 464. 

— 8, 3 (23) — A Eoveime Court can try a 
suit for cess. A I E 1927 Pat 266=6 Pat 317= 

103 1C 464. 

—8. 3 (23) — Personal services do not come 
within rent. A I E 1929 Pat 587=1 E (1930) 
Pat 288=122 1 C 832. 

—8s. 3 (23), 208, 210 (1), (2)— Ecnt-dccrcc- 
holder can, with leave of Deputy Ooimnissi- 
oner, proceed either against the entire tenure 
or other properties of the judgment-debtor. 
Part-payment of decree by one of the several 
judgment debtors, does not release him 
from liability for the balance. 12 I C 599. 

— Ss. 3 (26) and 4— -Classification under 8. 
4 is inexhaustive and dees not cover all 
tenants under 8. 3 (26) who are governed by 
T. P. Act. A I E 1929 Pat 444 = 10 P L T 
453=1 B, (1929) Pat 497=1 18 I C 305. 

— 8. 4 — After a village or its part is deser- 
ted by a khuntkatti founder’s family, a cul- 
tivating tenancy like thika doami arises. ^ A 
permanent and uon-resumable tenancy arises 
when a family settles down on a deserted 
village site and reclaims land already cleared 
or partially cleared of jungle. But there is 
no permanenev of rent. AIR 1928 Pat 
451=9 P’G T 379=7 Pat 752=1 11 I C 675. 

- -8. 4— MundariKhuutkaitidaris a tenant 
under s. 4. A I R 1928 Put 87=105 I C 58. 

— 8. 4 — The enumeration of tenant in s. 4 
1 inexhaustive. A I E 1921 Pat 426=2 P L 
T 638=63 1 C 764. 

— 8s. 4, 41 — Provisions relating to tenants 
generally apply to uuder-raiyats. In absence 
of any contract or custom, such tenancy 
I would be from year to year. Yerbal notice 
to quit is sufficient to terminate such tenancy- 
17 C W K 810=19 I C 688=40 C 858. 


- -8. :3~ A rc.sumalde grant was made to i —8. 5— 'Inteutiou at the beginnixig of 
A and his brothers On extinction of A ’s ! tenancy by person getting right and not that 
branch it cannot be resumed so long as ■ of the landlord determines the nature of 
brother's brjuichos are there. A T E 19:30 Pat [ tenancy, AIR 1920 Pat 220=1 E (1929) Fat 
78=rE(1930)Pat:368=l23 1C 640 ^ . V ; ' 513=11^^ I C 54?. 
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.at fixed' rates or .any {>ersoii liavi.ng an interest 
i.M- tl.ie property sold. 4 Pat ..L «! 1.1 49 1 C 193 

— S. refer.s to land held by him a.s 

raiyat for the. time; ..being. ■ai.icl'. i.ii' tliO_' ^’’lllage.' 
where he is a settled raiyai. A 1 H lb50 Pat. 
2S6 = 11 P h T 2^7 r 1 R ( 1950 ) Pat. 521) = 

' ■ 05 I C 561. 

— S. 2(}-~"ThirrM(liir raimot actpPu’e txani 
pancy or uon-ocxnipancy right in the larnl that, 
he eulti rated a.s such. A 1 R 1922 ibit 28 r 5 
■' Fli T 107'=(Ifll)f.at".29i.. 

— Ss, 20 ( 5 ) 139 (6) Ueiaipanry right, 

ae<jiiired before iliea<;t is not afi‘e<'led by S.2*t 
Octaipaney raiyat if appointed^ ijardar, does, 
not lose his oeetii,.»a!tcy rightS''S,iiit j.>y''. heacirmti.!.. 
for recovery of agrieuitiiral land is I.Mirred.,by 
Bd59. 19 C W N 578r21, OL J b21tel7.! -C US;. 

-—8s. 22, 46. 78. 159 and . ' 159 , A— 
Plain till: was a setlled raiyat having oeen- 
pancy holding in a village and also lioiuesicacl 
land.*” Defendant's- father took setileiiieiit ' of 
a portion of raiyati land in,' the 'yilia.gc front 
the proprietor (iaudlord) for culti vation plater 
on he took in verbal settleiDent '..of '. 'a^:' portioi..t 
of' tlie homestead '.land .'fro.m, ;p|airiiill. -The 
■-lease l)y"'tlie' ' plain'ti'ff' 'to..^ ■do'fei.Kl.at:jt’8':Talher', 
■■uo.fc.- ;be*ing;-, 'for diny,' specified.. .''term' -' waty not' 
binding. 'Upon 'the iaodlor-d under 8. 4.6 pi) of 
the Act; but, although the lease was Invalid, 
..the .-plain till;' wlto'' brought'.' 't'lie ■' cfefcfi-danPs 
father on the land took aiid alio wen,! 

liim to build a house upon the land and to 
remain in possession 'for ov.er 10 y-ears. After 
tliat period plain till' served the dcfendaiith 
with notice to quil, treating them as tenants- 
at-will or as yearly tenants liable to be eject 
ed be service of notice, and the notice inyi 
having been complied with instituted a suit 
for ejectment: 

Ilddj (1) that the defendants did not 
acquire the status of a raiyat l.)eca'usc 'tl'iey 
did not hold the land either immediately 
iiiKlor a proprietor or immediately under a 
tenure-holder, wliich was essential uuder S. 
6 (2) of the Act: f2) that the iiicideiits of the 
homestead land were the same as those of the 
land of which the defendants were ralyais 
and tliey could only be ejected on the grourMls 
.stated^ iiyS. 22 of the Act;.. (5) that the. 'C.'i'v.ll. 
Courtis jurisdiction t<.> entertain 'the swi.t'.was .■ 
not barred under S 159 (4) or (8) of the Ad ; 
and (4) Uiai, though the lease was invalid, the 
plaintilf could- not in the circumslauces of the 
case eject the defendants. 11 P 456rl59 1G594 
=15 P L T (>05=A I R 1952 F 257=1 R 1952 P 
225=A L I J9I2 P 574. 
y — 8.25 — Desposition to strangers by 
will is not prohibited, but it cati be challangeil 
by the landlord. A 1 R 1929 I'at 754 = lb p L 
T 595 = I R (1930) Pat 12 = 120 I C 300. 
—8. 25- -Enhancibility of rent is an ordi- 
nary incident of an Occupancy tenant. A 1 li 
1930 Pat. 592 = 11 P L T 251 =1 R { 1950 ) 
Pat 571 = 125 I C 795. 


— S. 5— The grantee is a tenure-holder 
under S. 5 when all the rights arc granted by j 
the. ])attah except that of receiving rent j 
payalde to superior landlord. So in execu- 
tion of a decree his interest can be sold. 

70 I C 976 (Pat). 

— B. 7. — Dowanii tliikas are raiyati teii- 
aiioies grown into tenures, A lease to reclaim 
and settle land tenancy is essentially a cultiva- 
ting tenancy and mere description of tenaiiis 
as tenure-holders does not show that their in 
terest is not peinnancut. Tenant is ^ dowami 
thekadar when his ancestors reclaiming land 
settled it from earliest times. A I R 1929 Pat 
376 = 10 P L T 359 = I E ( 1030 ) Pat. 156 = 

121 I C 360. 

— 8. 11 --Tenure transferee not having 
his'uame entered in the shoristlm of landlord 
— no payment of rent — clfect of. A L R 1933 
P G 150 = 1933 M W N 522 = 37 L 11^ 767 = 

AIR 1933 P C 122. 

S. 11 — The claimanl has to prove re- : 
gistration. AIR 1921 Pit 557 = 2 P L T 580 } 

=(1921) Pat 355 = 6 P L J 677 = 64 I C 358 t 

— S. 11— For filing a reidrsuit registration 
is a condition precedent. Decree cannot be 
obtained before and executed after registra- 
tion. A [ R 1921 Pat 357 = 2 P L T 580=(1921) 
Pat. 355 = 6 P L J 677 = 64 ! C 358. 

— S. U— Suit for possession by purchaser 
in a Bale under Chota Nag. Ten. Act is 
mainiaiuablo. 37 I C 955. 

—S, 11— Transferee of tenure obtaining 
khewat cotitaiiiing his name as a holder from 
sottlemcub Department is not a i-cgistercd 
transferee in landlord’s office. 19 0 W N 461= 

27 I C 605. 

‘—8. 11— Transferee of tenure, if cun sue 
for rent before he gets himself registered. Res 
judicata. 2 Pat L W 146 

— S. 11 (4)— Suit for arrears of rent, based 
on unregistered transfer of tenure under 
Amending Act 1903, Could not be decreed. 

—Payment of rent to superior landlord 
and entry in record of rights do not amount 
to registration under the Act (1917) Pat 65 = 

1 Pat L 571 = 38 I C 59. 

— S. 14— Except lauds oil! which there arc 
mines, resumption of jagir tenure ends all 
sub-tenures. A IR 1923' Pat. 76 = 3 P L T 
628 = 24 Cr, L 3 279 = 72 I C 999. 

—8. 14— Limitation begins from the date 
of suit for aniiuliiig sub-tenancy. On clear 
demand for re-entry resumption occurs. Sub- 
tenancy by successor de facto is covered by 
the Bcction. A I R 1924 Pat 449 = 3 Pat 320= 

5 P L T 85 r 2 Pat L R 69 Civ. = (1924) Pat 

60 = 78 1 C 474. 

B.s. i‘l (4), 208, 21.2 — Bale in execution of ! 
a rent decree -should be set aside on a deposit I 
uudci’ b. 212 of the decretal amount by a ryot I 
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"'S. A<:>'reoiuents are net invalijiaied 
wbieli are vali(i at. inception, A 1 11 1925 Pat 
297 = i» P L T 144 r 0924; Pat :{07=:82 I C 988 

— S 20^ ^Agreement to pay enhariced rent 
made when Act of 1859 was in force, is not 
invalidated by K 21) of Act VI B (.) of 1908. 

17 < J \V N 450 = ir, (] i; J 422 = 16 ! C 929. 

— S. 27 — !nvalid;itos a conii'act to pn.y 
enhanced rent. 51 I C 27. 

—R.s. 27, 1 15, (2 ) 217, 170 — Bent enforce* 
!neiii proceeding.s before Deputy (Commissioner 
are jndi(dal proeeodirigs sabjoni to appeal to 
H igh (Coart 17 C L .1 592=40 (J 518=20 I C 420 

— R and 40—Landlord can recover the 
con.sideration paid for .snrrender of oocin 
pancy tefianny on ther einstaternentof tenarit’s 
heir*; ■ 14NLR 125r47lC32. 

— S. 41 — Settlement creating non-occu- 
pancy tenants, can be n)ade by a Thekadar. 
Such non-occupancy, tenants cannot })e ejected 
by landlord on Sun'e rider of the lease by 
thekadar. 5 Pat L W 555 = J9 I C 52 1. 

— S. 41 (d) —After the lease expire.s, a 
non-occupancy raiyat admitted into land 
under a registered lease for a term can lie 
ejected under S. 41 (d). A I R 1929 Pat 18 r7 
Pat 675 = 9 P L T 811 = HO I C 494. 

— S 46 — A Civil (3ourt has jurisdiction 
though pllf. misdescrilied the deft, as korfa 
raiyat in the notice, he beiiig actrially a tres- 
passer. 11 L T 559 = I H (1950) Pat 759 = 

127 I C 835. 

— S. 4(5 — A lease is for five years only 
when no period is agreed upon. A I R 1929 Pat 
1555 r 10 P L J 661 r I E ( 1950 ) Pat 104 ■ 

121 1C 328. 

— S. 46“- Yearly tenancy is not recognized i 
by the Act. A I E 1929 Pat 650=10 P L "J 625 
= I E (1929) Pat 599 = 119 1 C 551. 

— S.46“-The receiver cannot sell tlie house 
and homestead lands of an insolvent raiyat 
whicli are a ])ai t of his raiyati holding A 1 R 
1927 Pat 555 = 8 P D T 669 = 106 1 C 298, 

— S. 46 — E.xcept as regards transactions 
after 1905 the section is intended to have 
retrospective effect. A 1 R 1928 Put 109 = 8 
P L T 850 = 105 I C 33. 

— S. 46 — An in mediate landlord cannot 
. sue for ejecting his under-tenant ]>ut under 
8. 46 ap})licaiion should be made to Dy. 

( Commissioner. A I E 1926 Pat 405 = 0 Pat 69 

=8 P L T 251 = (1926) Pat 288 = 97 I C 175. 

— S. 46— The arrangement is not clearly 
illegal when a tenant receiving consideration 
from a stranger agrees with the landlord 
to surrender the holding and the land-in 
turn agreed to re.settleit to thepersoii paying 
that consideration. A I 'E 1924 Pat 795 =75 

1C 601 

— S. 46 — Landlord accpiires no right by a 
fraudulent surrender. A right can surrender 


the holding to the landlord in spite of a 
previous sale or mortgage by him. AIR 1924 
Pat 100 =2 Pat 898 = 4 P L T 562 = 75 I C 209. 

— S. 46 (2) and (6) — The N'otification under 
8.46 (6) only validates a transfei’ which would 
be invalid under 8. 46 (1). It has no applica- 
tion to a case where the transfer is invalid 
under S. 46 (2), under which a transfer i.s not 
binding on tlie landlord unless it is made with 
ins consent in writing. 15)8 I 0 97 = Kl P L T 
528 = IE 1952 P169rA IR 1952 P 218 = 
AIR 1932 ? 320, 

— 8.46 (4)— Landlord’s ejectment suit agai- 
nst under-raiyat cannot be tried by a civil 
court. A r E 1929 Pat 577=T E (1950) Pat. 169 
i . ■■■ =121 I C47.1. - ^ 

i — 8. 46 (4) — A civil court can entertain a 

! landlord’s claim not falling within Section. 

; AIR 1928 Pat. 232 = 108 i C 887. 

; — Ss. 46 & 47 — Martgnge before the Act i.s 

extended to Manblinm does jiot fall wiihin 
the Section. A I E 192.5 Pat. 576 = 4 P h T 
511=1 Pat. \i E 21 7 = (1 925) Pat. 184 = 2 Pat. 

538 = 72 1 C 1049. 

— 8.S. 46, 211 — Transfer of holding in 
Alanbhum District before Dec. 1909 is not 
invalid under S, 46 of Act VI of 1908, 

7 Ind. Cas. 763, 

—8.47— Application to'set aside'sale — Ijimi- 
tation, one year, 20 C W N 1243 = 37 I C 683. 

— S. 47— Sale of ryoti holding under a final 
mortgage decree for sale passed after the Act 
is bad. 40 C 554 = 21 1 0 117. 

—8. 47— Bale of raiyati interest in execu- 
tion of mortgage decree, may 1)0 olijected e\ eii 
after the decree for sale. 1 Pat. L J 55 = 34 
T 0 755 = 3 Pat L W 399. 

—8,47 — Suit for sale of raiyati interest 
under a mortgage executed before the Amen- 
ding Act, is maintainable, 4 Pat. L J 411 r 

50 I C 515. 

— 8. 47 — The section is contravened when 
a raiyati holding is sold in execution of a 
decree and whether objected to or not is 
illegal. A I E 1950 Pat. 236 = 11 P L T 207 = 

I E (1930) Pat. 529 = 125 I C 561 . 

See also AIR 1928 Pat. 227 = 7 Pat. 178 
r9P.LT 228 = 107 I(U45. 

— 8. 50 — Tenant cannot be ejected when 
he denie.s the title and landlord’s application 
under 8. 50 is dismissed but not because of 
such denial. A I E 1927 Pat. 57 = (1926) Pat. 

532 = SPLT171 = 97IC 123. 

I — 8. A (2) — Fixed ;rtma-Tenant’s rights 
j of — Variation nominal and unexplained is 
1 insufficient to destroy. IIP 569 (576-7) = 138 
! I C 419 = A I R 1932 P 157 = 1 R 1932 P S85. 

; — S. 51-A (2)— Statutory presumption un- 

i der,' not directly ip, , ' 

i may nevertheless 

i if the facts' inference, 
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HP 509 ( 577 ) 


:1:T8T 0 419 = ATEt932 P 
157 = 1 R 1932 P 185, 


—tt. 51-A (3)— Continuity of tenure— Sub- 
division of tenure does not by itself affect, 

1 1 P 509 (579) = 138 I 0 419 = A I E 193*2 P 
157 = 1 R 1932 P 185. i 

— S. 52— When a co-sharer landlonl sues ■ 
for apportioning rent and makes the tenants ! 
and other co-sharers parties to the suit, the ! 
right to rent is held to be in suspense till a j 
decree is passed. 59 bC^3I4 (Pat.) ? 

— Ss. 59, 79— Stipulation in Mokarari te- j 
I Hires for ejectment on non-payment of rent ! 
is enforceable. 17 G W N 1068=20 I C 294. ; 

— Ss. 01 (2), 61 (8). 139 (2)— Revenue Officer | 
can* allow Coramiitatiou of rent during pen- I 
deucy of suit to correct entry in record of 
rights. ,, 23 CWN 372. I 

~^Ss. 03, 2l5 and 258 — Order under S. ,03 ■ 
is appealable to officers mentioned under S. ’ 
215. A T R 1028 Pat. 370=7 PAT 421=9 P L T ; 

490=29 Cr, 0 J 420=108 I C 556. ! 

— S. 64 (3)~It is not merely a tenanf or | 
resident of a village who can make korbar in j 
tliat village. AIR 1928 Pat. 87 = 105 1 C 58. ! 

— S. 64 (.3)— Bar under— Applicability of , 
—Confined to eases in whicli landlord’s con- ' 
sent is required but is not obtained— Civil 
suit not barred when landloixl’s consent is not 
necessary. 13 P L T78!. 

— S. 64 ( 3 )— The suit was held barred 
when tenants reclaimed lands of a village and 
miindari khutitkattidar after 2 years" from 
re-clamatiou sued to eject them, as maliks, 
A I R 1928 Pat. 87 = 105 I C 58. 

— Bs. 64 (B) and 67— Suit by (jhatwal to 
eject raiyats who had more than 2 years be- 
fore commenced conversion of jungle land 
into korker, held barred under S, 64 (3), Held 
also that the operation of the bar was not 
affected by a change of (jhatiral either within 
or beyond the period of hvo years prescribed 
for the application to the Deputy Commi- 
ssioner. 13‘PLT78I. 

— S. 64 (3), 67 — Under S. 67 occiipancv 
right is acquired by the korkardar and uudoV 
S. 64 ( 3 ) lajidlord’s consent to conversion 
will be presumed when landlord fails to o|(;ct 
a korkardar within two years from the time 
when the latter begins to convert lands into 
the korkar. A I R 1921 Pat 500 (2)=2 P L T 
635 = 63 I C 783. 

— S. 64 (3) and 67— Trespasser can acquire 
occupancy rights in land by prescription. 

38 I C 478, 

— S, 67— -A Jalsasan tenure cultivated bv 


raiyat becomes occupancy hoIdin<y. ATP 
! too Pat. m = in P L T (^26 = I E ? 9291 Pnt 


= I (1929) Pat 
699 = 119 1 C551. 


f 2 ) and ( 4 )~CivU 
Coui t, ha.s .lansdicizon to try .suit for eieet- 

metit of under— i-aiVat. 


— H. 71 — Veste<l righis undi'rlh<‘ *dd ,\ct 
are not taken away i>v Ibt* Ammidiarin. of 
1020. A .i: R 1026) VtiL m = ( 1026) Pal. OOM r 
8 P h 'P = 97 I C 6 IIH. 

— B. 71 — TVmudV stains makt's fto ilillkn- 
nee while deiermi{»in,g wfu-tlun' a snii i- /tf 
the tenant for possessienj from iln' hnnilont 

A I li 1926 l*at. 5G1 = ( 1026) ) Pal. = -s p 

L r :m -me 698. 

— Bs. 71, 217 — High 6'ourt should not 
interfere with Hie order ntnh'r S 217 ]tasstMi 
by aReverme Dflieer. 3 Pat. L W 281 r !^tt. 

Ld 143 = 43 I C 933 . 
— S. 72 — Landlord is not f)«)yrid by inn 
ant’s in (aimbranco. 'Phis sindlois doPs not 
resembles. 86 (0) of the 13. T. Act. A i 11 
1924 Pat. 100 = 2 ]>at. 898 = 4 P L O’ 562 .= 
(1924) Put. 117 = 75 i C 209. 

— S. 72 (4 )— For ejecting an under raiynt 
no such suit against him or anynoiioe‘or 
formality is required. After a siirroiiden* by 
raiyal, an undor-ruiyat's right ceases and lu* 
becoiues a rrcs]>as^er. ,pl A I Cr. R 42 h = 9 P 
Ti T 728 = 29'Cr. Ii*f" 642=I1§1'C 9K. 

— S. 74 — Section has no red rospeta i ve 
j elFect. A T R 1925 .Pat. 29/ =6 1* L ’V 144 r 
j ( 1924 ) Pai 3b7;= 82 I C 988. 

■ — )S. 74-A— The section is applicable p. 

I- both classes of village headmanshi]) whether 
I with land or not, A i R 1929 Pat. 4.36 .= } it 
(1030) Fat. 402 = 124 I C 82. 

— SJ7-a77 Loaves untouched the incideid.s 
of qhaiimll tenures except so far us the ijocai 
Government may otherwise direct bv noiiii- 
, 13 PIT 78 L 

— S. A ])ersoa possessing ghatwali 

lands for oidy ten years laduro bnunnw Act 
of 1908 has no right to occnirmcv ri<dii mnbo’ 
Act I of 1879. A 1 33 1925 Pat. 306 6 P L T 

5.34 = (1924) 3Ait. 3t4=84 I C 383, 
— Ss. 77and 208-67/n//,;n//: tenure... Sale 
of, ior arrears of tent not allowed. 1 Pat L J 
601 = 2 P L W 427 = 36 I C 961^ ■ 
— S. 78— 3.3ie section onlv is aj>pllcaldn for 
j saving homestead only as long as tenant 

! contiiinos to bo Riiiyai of other land 4 1 I? 

: 1930 Pat. 230=1 i P L T 207=[ R ( nm] Kd 
’ , . 529=125 i C S6L 

j — S. 78 — The see, tiou does not create rai^ 

I yaii interest but only re.gnlates incidoiits 
i of liomestead tenanev. A f H i930 Pat *^36 
1=11? L T 207 = T B ( 1930 ) ihd. 529 = 

■j-.' ’ ' -O ' 0'1 Tf» XI ''■■ ■ 'vl 23' I C iS 6 I » 

. tenant pays rent of trees 

separately tbatof the holding, thi^v slionh 
the vSettlemeni Ofriecr. A I H 
: 1929 Pat 328 = 8 Pat. 266 = 10 P L Ir j P 
(1930) Fat. 68=120 I C 756. 

i f entered in (be UctMwd 

or Bights are presumed to be contained in 
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the order luidor S. 80. The order sliouUl ])e 
pi-odiiced by tlie person allcf^ing tlio eoiiirarv. 

\ rn an = c 
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i 45 - iU h \v ;sr.-i = :u Uoni h E 515= 51;C ii Jl 
! ^ 5tW = f. E (1930) P 0 129 = 12J I C M5- 
. „g. 84~Orcloi' uiitlcr 8. 80 coiitaiiieJ ii<> 

i particulars btiitefl in 8. 81 sncli particumrs 

or shonltl !.o .‘’i? l\l^Lu A I 


La iWa = 2 P h W 282=35 i c 868. 

-S.s. Hi, 8:5, 87 ami -ara;— No liilo is aotiui- 
i(.,l i.y kiKllor i to land purrliasod m o.wcn- 
tloti of a dooroc passed afior t.-ho. Nag. 1 on. 
Aot. r-aiiio into force and after thii land was 
r.icordod in tlas record of rigl.ts as lunndan 
khankati at HoUloniont. 20 <' VV N jgj 


Jd'PUT 239 = 
99 I C 492 . 

,M,t (I'i)- - I’artii-.s oliaUcngino fuv entry 
in the record of rigid miial prove; 
that it i.s corrccl. A1 It P.'OM’ P J’-'l = 00 M 

Ji ^'"277*=' I'nd 'Rid, rilBl) i* R 
" . ■ 2111) = 12 .R h 'r :nh r iji i c jis* 

— S 84 CD— Eeoord of Rijjhts is |>i c»iuntsl 

. to he correct. A ritlirtl pc 30 = 25 t. W N 

4s. 81, Cl. ( n ) 91- -Suit 1^ 233 = 53 C L .111 = I E (1931) I* (’• I'd = 

li iaoirdar for po.ssessiori—Whecner smt I 131 1 C 32^* 


— Ul. n ) MV y t 

aoainjii ja^rdar for po.sses 3 iori-~Whecner smt 

haired I.y S- 91-S.81 (d. (n) whether incliulos 
coal in mine not opencd-Minerals lying on 
surface of soil-Scope of suit referred to in 
danse (h) of S. 91— Jurisdiction of (avil Co- 
urt, prosTimption to ho made in favour of 
Dismissal of suit under S. 94, whether nece- 
ssary-Stayof suit till final piihlicahon ol 
Record of ‘Eight— S. 91, sub-scction (l)l ro- 
viso, relief to 1)0 ol.tainod imdor-No reiiet 
hy appointment of Eoceivorl or by grant ol j 

-Ss. 8! (h) & 51 i a ) (5)- -To an enti:^' as | 

.*.ntr»n4" TOilli norii; avilnAfti i 


„s. 84-Kecord of Pughis I" ‘)<-l 
Rive proof of tcnaocy n A i R 1 at 
2B r :) R Ji 1' R>7 = (192I) Hi 2U. 

BT— Sub^oquyid a{4i‘iHtnK‘.ni "v^arv 

a docroo under S. 87. A I R 1030 Pat 

(1030) Riit fplO r; 126 I C 848* 

87— No appoul 

Court agairiRt a deeinion ^tjidor B. Ho A^J' **• 

1923 P, it 135 = (1922) I’ai 109 .= n t 

65 I C 285. See also 5 P L.] i.li? = 1 1 L 1 .c. 

r(R0.O Rut ^102 r ! C 434. 

--B* 87— Hoitoirtl appeal io Rons’t 

I tmm m deeisinn by Jodicml toni^ 

' miRRionor af‘ainst dooiRion oi Kevt'oat? oinct r 


Rat. .57! = 125 1 C 795. I under S. «t'>' 5^^ I 

-S.82-L5idcrnuy«t,status of; in H7 -uul 1 1 is not tliai n<. com-l 

Nai^par -'lntevcst void or voidaldc '•Distiii- ; » ii ", issue already fleeldvd by ^ut•h a 

eiiou between Pf wRh m|^ei deft, in a soil liron^hl, 

iTf ly in c-*5i: I 

— S. 83 -High Court has power of siiperin- 

umdence over Courts sul.ject to its aPPnUatC 
iurisdidion. 18 C W X 782 = 19 0 L.l .m = 


19 C L J 300 
2 J 1 C 896. 

- S. 8;; --Settlement Dtliecr— Jurisdidioi; 
„f .Settlement Dllicer to equil'C into nature ol 

tcnaiicc and record C'di'-V n' tTe iss 
20 C W N 0.82=34 I C 38 d. 

S -So -Anv order under S. 83 refers 

only lii the draft record. A I 

-S 88 -Draft' Rcoord of Ri^hU admi- 

ssihle 'to rd.ut pro.suinidioii y‘ 
of linal Record ''| 4 = si i'c 

- -Ss. 8n, 127* 128, i:i2, 258-Ejitry in vo- 

cord of nj^btRnrider B. l:>24*omdnRiv(dy dotfu*- 

luino.R riuhis and obli‘j;ati<MiR 

lord and tonani. iPlU Rat. U* = dO i t 4^4. 

S 84— No Riiit under S* 87 was fded<t<»r« 
recifloRR of tlie cntr>j Is preminied 
ho ebailenyod in Civil Court. I h rA»P I 

nyS.'^A. >.(l. ii. (A 


m r. 7« I C 212. 
---Br. 87 (1), {2). tdO {:)), *^24 (2)--Appoal io 
Hio-h Court from an app<dlaie decree by 4m\i- 
rial (’oinuiI.RRioner in a Ruit foran'uar.R ol jerit 
vidiu-d al more than Us. ll«i on aecoiinl ol 
forrsl produrr, iR iMUupcdent. «« 1 1 

-~-B.s. 87, 0i4, and’dd'i-Deeirtion of Rr.venur 
i Mlirt r uiidor S. 87 U subject to npprai to Ju 
didal Commissioner Imt not hY.;-''ond npped 

... Ss. 87, 2.5H. 2il4 o iiiM^nclsioti on air 
iieal, hv .fudieial Commission passed against 
, tlial of a Revenue otlicer S- *'■ ‘‘I'* 

i he modilied by Civil Court . Vf V» ‘ 

j \V N IW = 2t) L d 11B r 31 I i ff b 

. _ jg. g«„.Thc mail lands arc Imld f** fS' 

neration for eolIccUns y/A®;,,weet J ijam 
must give up ptisscsiwirof t-peaiwj p 

when the term ^,X, 2 P L T 

the tciianls hni ai«o tho ^ 777 = 64 I C «95, 
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Cliola Nag’piir lenaiky Ait VI tii I‘)(I8 


-iir. 


— B. 89--Seitlem8nt Officer can revise At- 
testation OiTicer’s order under the Section 
and this bars a civil suit. A I E 1926 Pat. (54 = 

90 IC 489. 


— S. 139-""Civ}i Court can iry litlc siih’^ 

but not summary suits for |io«^sf-ssioii. All? 

1927 Pat 2(13 r 6 Pat 2t«tl r I* L s4l r 

I III I C 580. 



— S. 101 (2)— Decree for rent — Execution 
of. ..Arrest of Judgement-debtor in the first 
instance if legal. See.. 34 I C 22- 

— S. 123— Bent decrees execution-- Exem- 
ption of portion of tenure from sale by Com- 
missioner— Remaining portion if may be sold 
UR in execution of rent-decree Rent Recovery 
IG C VV N 1024 =: 40 C G2B = 15 I C 842. 

— S. 132— The section refers to khuntkatd 

lands only, AIR 1922 Pat 28 r 3 P I T 107. 

— Ss. 132 and 137 — Notification under S. 
127— Record of Rights under S. 132, if conclu- 
sive — Questions arising between tenant ^/fhr 
se not affected (11)19) Pat 147 r 50 S C 454. 

— 138 — Civil Court, and not Depii’y 
Commissiofier, has jurisdiction ioiryasuit 
for possession of holding by h. decree — holder 
— purchaser in execution of a rent decree. 
S. 47 of C P Code is inapplicable to such a 
suit, 4 Pat L J 716 r(l019) Pat 354-52 I C 71 1 

-—B. 139— Dy. Commissioner only can tr\ 
a suit filed against a tresp;isser but found in 
be non-cccupnncy holding AIR 1924 Pat 267 
r 2 Pat 746 r 5 P L T 422 r 77 I C 587. 

^ — B. 139 — Dy. Commissioner cannot enter- 
tain !i suit for possession (t-f <jc< upancy holding 
because of deft’s denial of the leiiMiey righ: 
when the relvtionship of landlord and temtiit 
is not admitted Rut sinh suit lies in a Civil 
Court A L R 1926 P:i.t 64 r 90 I C 489. 

— S. 139— The section is inapplicable when 
a question of title is involved. 0 920) Pat 246 

3 96 I 0 452. 

— S. 139— A. suit can be entertained by a 
civil court if the plaint shows that tenancy is 
duly terminated. A T R, 1930 Pat 143 r T R 
(1930) Pat 337 “ 123 I C 609. 

—3 139— .4.0 ejectment suit lies in a Civil 
as the Actch»es not provide bu* ejecting 
t ten rjf n? propi-ie tor’s private land like 
MriMh'hV rzedt, AIR. ( m 29 Pat 444 - 1 0 
P r 4., 3 “ I R {r,»30) Pat 497 r MS 1 C 305. 

^ ^ only in a Revenu(‘ 

C')urr Nvheu u is among rival claimants for 
rights. AIR 1928 
Pa,t ,)i;) 7 Pat 816 = 9 P L T 544-122 I C 309. 

S 139-Iflindlord alternatively claims 
dec! ir ition that defts are liable for rents, an 
ejectment smit against a trespasser lies in Re- 
veniie Court only. If alternative relief is not 

? iVoQ t?*To is not ousted 

A L xk, 1929 Pat IS = 7 P 675 = 9 Pat L T 811 


— S. 139— A ]{ouui!ic‘ (Amii 
for recovering cess. A f R ItbiT 


-S. i:];R-Oniy 


. , 110 1 C 494 . 

.• between landlord 

I09IC 477. 


i/iuj try J'i 

Pat 266 = i; p 
= 103 I C 464. 

— -B. 139— 'A dvii (V)}.rt slionld enieiinin 
a suit for declaration of title as oern|>:in«'y 
raiffnfe. with rec.overy of ])ossession by tenant 
dipsossessml of thrir lands ]>y tlieir Irunllord 
who setilod ilm land with other 
A I R 1928 Pal 128 = 9 P h T :M0r|||5 I C 561 

— S. 139 A — The section does not reii*o« 
pectively afFert a right of aeiiori acernod he. 
fore 1920 and B. 139 (5) as amended in 1924. 
has fio such eiVect on a rigid, accnied Imfore 
that date. AIR, 1928 Pat 1 69 = 8 P Ti T 850 r 
105 I C J3. Bee A I R 1927 Fat 203 r 0 Pat 
296 r 8 PL T 841 = 104 10 580 

— B. 139 A. Xo civil suit to c-jm*! an uinier 
— raiyat by his immediato land 'lor*l lic?s but 
under B. 46 application shouid be made to 
Dy. Commissioner. A I li 1926 Fai 403=6 
Pat 69r(192(])Pa1 288=8 V h T 231=97 I C 175. 

— S. 139. A— No Civil suit for declantilofi 
as oocii]rincA tenant and for possession, lies 
A I R 1926 Pat 363 r 6 P 64 = 7 P L T 870 r 
(1926)' Pat 223 =96 I C m%.. 

— B.139f2)-For applicathui (d the provision 
rent paynble must lie ff>r agriculfiirai lai'id 
though the person sued may' not bo agricul- 
turaP raiyat. A I R 1926 Pat 527 = 6 Fat 48 = 
7PatLT 641 =97 10 789. 

— B. 139 (2)— Dispute regarding .mode of 
payment of rent — I ender.ey of suit to correct 
entry in record of rights— ^Tiirisdict Ion of re- 
venue officer to allow eomruntatiorL 

21 C W N 372. 

— Br. 139 (2), 61 (2)and (8)— Pendante lite, 
commutation of rent is not barred when a 
miit for correcting an entry in Record of 
Rights IS filed. 23 C W X 372 = 9 8 I C SJ7, 
kB. 139 (3) (a) — (3vil (Vmrt rain trv a suit 
for rent of hasli land pari of winch 1ms boom 
ciiitivatod. 17 C AV X fdordO C 4u2ri6 I C 77(i, 
B._139 (4)— A declaratory suit that doff. 

occupancy tmmnt jukI tbailift: 


tenant is not 


eaimot hold land as.'iitist plfl’a wishes ran ii.' 
tried by a f’ivil Oonrt. A I "R 1<127 Pat SIK = s 
P I, T 000 = 104 I c BOO. 

SspB9 (4)^and bdh. A — xV Civil Coiirl 
cannot try an ojoctnient suit asiainst an under 
tenant. AIR 1!)27 Pat 4'1d = fOI | C 645. 

— S. 139 (.5)— The suit is n<d for ojeoimet.i 
under the section when ieniini yave fhai-.v 
of his land to anothor who took nosse.ssion 

AIR. 1927 Pat 32t. = 0 I’at 430 = 104 1 C 20.i. 

P*) ^*'A pplication”. mcanin*'^ 
of Rpecifie Rfdief Act B. 9. 9 I C 478-13 O R d 
2:0 =: !3 c W H 38^ 
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Clieta Nagpur Tciiiiiicy Act VI of l90S—(Ooutd) 

• 8. l;)0 (;V) — Hull, bj- pifL L'biiudiig occU" 
piyioy rij'iit by, reastni of; bi.8 liavin;; rendered 
Ihe laud cuitivabie, for declaration of title 
and possession, is triable by a Civil Court. 

(1918) Pat P5lr4- Pat L VV 189r44 I C 262. 

—8. 139 (0)— Suit by iieadmau for reco- 
M‘]‘v of a^u'icultural land — Bar, 19 C W N 
578r21 0 L J 629=27 I C 538. 

*'S. 139 (6). (8)-— Suit by landlord to eject 
a, prodhan in Deputy Commissioner’s Court 
is not maiiitainable. (1918) Pat 65=5 Pat L 

W 199=45 i C 72. 

S. 157-— A rent decree passed against 
some tenants, one of whom only appeared and 
admitted plaintiff’s claim is cw: parie against 
other tenants. A 1 11 1922 Pat 400= 1921 Pat 
345=2 P L T 734=62 ! C 886. 

—The functions of the Deputy Collector 
are restricted to a decision upon the question | 
of fact as to who had actually in good faith 
received and enjoyed rent before the institu- 
tion of the suit IIP 629 (633)= A I it 1932 
P 353=140 I C 576=A L E ini P 607. 

— ^S. 177 — No reut suit would be [lermitted 
to be defeated by iiiiervenor, payment of 
rent to whom is disbelieved, (19l7) Pat 189 
=2 Pat LJ 386=41 I C 191. 


Cliofa Nairpuf Tenancy Act Vi of 1908 - {Oo^tid} 

— S, 177— The tenant himself cannot claiiu 
to receive rent. A I E 1923 Pat 55=3 P L T 

131=(1922) Pat 54=6 P L J 603=64 ! C 1003. 

^ — Ss. i77"Proviso— l?oputy Collector. ..De - 
cision of one question of title — /ms judicata 
is not, in any subsequent title brought under 
the proviso. 11 P 629rA I K 1932 P 353=140 
IC576=ALR(I932)P 607. 

— Ss, 177 and 218 (2) — Deputy Collector... 
Decision upon a question of title by — Apj^eal 
from — Nevertheless lies only to the Depiit.y 
Commissioner and not io the Judicial Com- 
missioner. 11 P 629=A I B 1932 P 353=140 I. 

C 576rA L R 1932 b07 

, —Ss. 177, 218, 239 — Order under s 177 is 
' appealable to Deputy Commissioner. 4 Pat L 

J 163=50 I C 712, 

— B. 178 — When an ejectment docx’eo is 
fully executed powers vested in the S, D. 0, 
under CL (3) cannot be exercised. A 1 B 
1922 Pat 29=3 P L T 108=6 P L J 30G=(1921) 
Pat 195=63 ! C 779.: 

— S. 178 (2), (3)— Exteusiou of statutory 
time for. payment of reut, even after expiry 
thereof and after execution has been applied 
for, may be granted by the trial Court. 16 
C W N 1090=16 C L J 520=15 I C 689. 




■— S. 177 — In a suit' by landlord for rent, 
the 'third person i>ut forward as the landlord 
by the tenant, is not a necessary . party. 

57IC28. 

— g.. 177 ”-Nc) question of title to iand^can 
arise under s. ITT—though determined, it is 
oi,ily i.ncide.iital : I B 1930 Pat 648=126 I C 
856=A I R 1930 Pat 273. 

—S. 177— -An order under the section is 
appealable to the 'Dy., Oomniissioi’ier and not 
to the Judicial Commissioner, A I B 1929 
•Pat 258=1 B (1930) Pat 32=126 I C 320, 

-- also A I B 1924 Pat 807=(1924) Pat 
‘^78=!^4 I C 28{». See also 4 P L J 163 = 

50 I C 712. 

- S. 177— Under the Old Act Zerpeshgi- 
»lars had a right to bo registered but to a 
rent suit they were not necessary or proper 
parties. A I B 1928 Pat 615=8 Pat 122=9 Pat 

■ ■ L T 627=113 1 C 681. 

--S. }77--If ii} proceedings under the se- 
<nio!i Dy. Collector decides a. question of 
litle ’iutere>t in land appeal lies not to the 
l)v Commissioner but to the Judicial Com 
missioner. A I K 1924 Pat 807=(1924) Pat 

278=84 I C 286. 

.-B. 177 -A person should be made a party 
to a suit when he is alleged to have aright to 
recjeive rent A I B 1924 Pat 522 = 2 Pat L 
R 2-1 Civ.=5 P L T 614=79 I C 601. 

- H. 177-1'he s(M*.iion is inapplicable wheu 
in a retd suit it is pleaded that payment is 
made to a slraimer. A I It 1922 Bit 489=1 

Pat 255=69 I C 858. 

......goc 2 U P L H Pal 1929=57 I C 28. 


— S. 181 — Limitation runs from the date 
on which the decree is signed. A I B 1924 
Pat 712=5 P L T 374=2 Pat L B 7=78 ! C 224. 

— S 181“A — A rent decree cannot lie exe- 
cuted by one who is assignee of the decree 
but not of landlord’s interest. A I B 1928 
Pat 144=6 P 807=9 PL T 678=108 I C 432. 
— Ss. 184, 191 (2), 208 (2) and 210— Arrest 
of judgment-debtor in the iirst Instance, in 
execution of a rent-decree is legal. 20 G W 

N 111=34 I C 22. 
— S. 185 — Term warrant of execution ” 
is not limited to cases of attachment of tin; 
person or moveable property only of tho 
judgment-debtor. A 1 B 1928* Pat 615=8 Pat 
122=9 P L T 627=113 I C 681. 
— S. 190— When tenure is to be sold for 
arrears notice is needed to give jurisdic- 
tion for selling, to the Courir A 1 B 192 s' 
Pat 615=8 Pat 122=9 P L T 627=1 13 I C 68!. 
— S 208 — Under 208 iiolhimg but ih«' 

whole holding can bo sold by the Dy.Comini 
ssioner for rent arrears. A T It" 1929 Pat 
28=7 Pat 832=10 Pat L T 36=1 B (1929) Vni 

622=119 I C 894. 
— S. 208 — All the tenants are necessary 
parties. Not the landlord but tenants should 
select the representative for this sec. and 
ch. 14 B. T. Act. A I B 1929 Pat 188 = 10 P 
L T 125 = 8 Pat 620 = I B ( 1929 ) Pat 314 = 
. 116 1C 538, 

— S, 208 — Only in ews'of fraud and want 
of jurisdiction rent sale can be questioned }<y 
a CiviL Court JA 1928 :Pat 615=8 Pat 122= 

4 P T, m m I r 
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~ -S. 2(1S"-Tlus section and Rent Recovery ’ 
Act make a comjdete Code for actual sale j 
and iisefet hut lliis docs* not prevent ilie | 
operation of 0 P C provisions for instituting j 
execution proceedings. A IR .1928 Rat (>15= I 
8 Rat 122=9 1* U 9’ (>27=11,1 I C 681. ! 

- S. 298' -Tn exccntlon-salo for a rent- j 
decree, U»o ]>urchascr gets only ike iiulgmeni- | 
debtor’s interest in tko Icnancy- A I R. 1928 | 

Rat 24;’>=9 R L T 9)72=106 1 C 563. 

- H. 208 !8, 1(>--B. Rent Recovery Act 

api>licvS to saki of tenure for cess-arrears. A 1 

R 1927 JkR 2(j9.=9 Pat 9)17=103 1 C 464. : 

- ->S. 2(18 — A decree for cess is like a rent I 
decree if some fonnali tics arc fnlkllcd. A i i 

3 i 1927 Rat 29(>=(; Rat 517=103 I C 464. i 

- Ss. 298 and 214 — Sale of tennre under ■ 
S. 298“ '-all pan ties interested in tke lemire 
not impleaded as defendants in rent suit- ; 
.sale not valid-jurisdiction of (’ivii Courts. 

A C R 199>9» R (Mr>9=37 k W 767. 

Ss. 298, 2J I (1) -dletit ticcree against 
some olMlie registered tenants may ke (vxe- > 
eiited as a. nioney-dcrree iji (’ivil <k..nri, knt 
tiot as ;t rent-deere<^ uialer S. 2(,‘8, 18 W N ' 

179=23 I C 105. 

' Ss. 2(aS :nid 2t’i9 (a)' Order directing! 
issue of sale certillcate under S. 298 of <Jko, ' 
N^ag. Ton. Act nml S. 11 of IVngaJ Reiji 
Recovery Act, by a Dc}Mily ('ommissioner is 
not appealable to .High (.‘ourt. 5 P L J 1(31= 

■ (1929" Rat 79>=1 Put b T M0=55 1 C 27, 

Ss. 21 1 and 212-'-)8(^/(i hi r-rcra/hj/i of rail ' 
<fccrcc-l)epo8(t ofdecirfal aviuunf, htj (r<tn^j)A'(x 
of occupanc If lioldhup'WUhih'o'iroL hij land, 
holder-dccrcn holder of Hcropnlilon (f (aiancii , 
hi/ hm dues not amount to. in this case | 

Ike withdra\val_ by ike landlord was under i 
])rotcst and in pursuance of tke Court’s ! 
oixkr.] 11 P 257=15 P 1. T 587=138 1 R 2(J=A i 
I 11 1932 P 192=1 R 199)2 V IkgrA I R 1932 P ! 

250. I 


sale on depositing tke decreial annnud, l>\ a 
Dy. Collector is an order under K 212 atn! 
suck is appeakikle. 2 Pat Ld loo =(1917) Pat 


“• S. 219 — Kkorposkdars do not ‘-ome 
within H. 2.13. A I R, 1928 Pat 915=8 122 

9R,riT92T=:il3IC68l. 

213 A suit to set asidf} an tix(nniti«»n 

sale is not barred. A I R 1923 Rat 94=1 R;»l 
759=4 R li T 439=71 I C 345. 

8. 2i;.b 4’ke section does m)t bar tb<; fierlu^ 
ration of tlio eifect of a parti<’iilai'!'ai<*. A I k 
1929 Rat 321=8 Rat 9.99 = I R (1929) Pal 551 = 


• s 0 I o 'run 


“--tSs. 219), 215 “ iJigk Court ought to inter- 
fere in rivision on an order untler S. 2lo ol 
J)y. (’olkictor refusing to suunnon wilm ssev 
in an api>lication to set asifle exetution sale 
(AluHick, J. Diss.) (1919) Rat 99=40 I C m, 

■■ Hs. 213, 295 and 239- -It is not an appli- 
cation to execute a decnm or an or<k*r wkefi 
it is applied to set aside an <e\ecuti<>n .‘-ale 
So the application abaics if on the appikanPs 
death nulking is done to bubsliinte tmmes 
within time. A 1 R 1923 Rat 29=1 R D ll 55 
■1 R L 9' 9)97 = ( 1922 ) Rat 3(*)9> = 2 Pal 243 = 

6*>IC613. 

- 214— .if ike rent suit wa.s wintoto 
iurisdiciion, s 214 allows auoiker snit to -« { 
aside ike sale tken’eiJndcr on tke ground of 
want of .jurisdictifuj. A I ,R J929 Pal i>8=lo 
P \j T 125 = 8 Pat 92(.> = 1 R (1929) Pat 31 1 = 


>S, 2.M~ )8uit for dfudaratiun t kaf cindaiu 
auction sale, although f>hlenbiidy rent Nile, 
was iio.i so in fact and cannot opende as r« nr 
sale, is a suit “ to set aside or al all events 
to modify the etrect of lIic sale ” withibs m c 
lion the suit does not come under 177 and 
Art 12 limitation .Act is applicable. A I R 
1928 Pat (;ir> = 8 Pat. 122 = 9 P h 'F 9,27= 

tu I C 6111. 


• )Ss. 211 arul 27(j- Pecisiin under R 211 
of Deputy C<.>lIec(or is not appealable to Depu- 
tv Coniiiiissioner but is rovisakle bv tke 
latter. 5 Pat L d 49<S=1 Pat L 5’ 729=58 I C 268. 

— S. 212— Those interested in part only j 
arc not excluded from tke class at person's 
“who claim an interest therein.’’ A 1 11 
1928 ]>ai 915 = 8 159. 122=9 R I, T 927 = 

M3 I C 681 

S, 212- Raiyat at rates-Rigkt to 
fu oid a sale ky depcsiting decretal scm. 4 Rut 
D 3 llr41M C 193 (1). 

912, 215 {]) (c) Order to deposit i 

inouey to set aside sale is one * relating to 
execution thereof ’ in R 215. Proof of title 
3s not necessary) to f-ct aside sale under R 

■ 36 1C 829. 

212 and 215 (3)- Order, rejecting an | 
nppPraOoft hy a dar .nin,kaf aridar io set aside I 


--8s. 215 (9)) and 224- Apixjal to Hink 
( 'our t- Inherent power of High Court to siav 
execution of decree appcalefl from. (199*1 
Rai 145=52 I 0 185=4 P I. j 371. 

—-8s, 215 (3), 17s (9») and 224- An order 
extending time under s. 17s (3) is ap]n,‘alaf)lc 
to Judicial Cmnmissioner, AIR P‘22 Pat 
29=(1t»2I) .Pat 195=9 P U d 94.10=9, R U 1’ PW = 

63 i C 779. 

• R217 A pplkaliou tnidcr"( Offer fin N5, 

inrisdiefion (o .High Court to revise ;; pul 
h W 28l=:i F u 4 1-13=43 I C 933. 

- >S. 217- -A Dy. CoUecior as Dy. Cfaunn 
ssioiujr tried ami decree<l cxparle a rent suit. 
An application for setting it aside xvas flis™ 
missed for default amr'a furlker one bir 
restoration of the previous one also met tio' 
same faiti. No sccofuJ application is }»os:sik1r 
us tlm Act floes not pvovkki for it, ’Fhc flis- 
miss-al fU’dur cjuuiol bf‘ appeuied ngnin.Nt fo 
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the Oy- (jonunisHiojicrand so the Dy. Counni- 
ssiouer’s ordur sotting jiside the decree was 
invalid and not rcvisaf)lc by Ucvenuo autho- 
rities under 8. 217 Imt bv the High Court. 

LI C L It (Pat) iar60 ! C 175. 

•S 218 -An a-ppe il lies io Dy. Comiui 
ssionor fro H <ljeision of Dy. (.'loUcctor in a 
rent suit l)e!ow Us. lO!) and in which the per- 
son set. up by dcCo!ida.nt as landlord is not 
made a jurt^^ 2 Pat L \V Ibl^lPl? J^•lt 182,= 

42 I C 790. 

'!8. 218 In a rent-suit below Us. 100 
lUgli Court ciuinot revise Dy. (.lonimissionor’s 
appellate judgment from the do<!roe of tlie 
!)y. Collector. A I. U 1028 Pat 5()7 = 

IUl(U97. 

S. 218 -Appeal lies to the Dy. Commi- 
ssioner when umkn* S. 177 title is not deci- 
ded. A I U 102,0 J2at 272= f, U {VXW) Pat 
m-m \ (’856. See also A i U (1020) Pat 

258=120 I C 320. 

S. 218 In proceedings mnlcr S. 177 if 
the Dy. (5.dh!<- tor dc.cides <pf.estion (d* title 
a]»i>eal lies b* dudiciid Commissioner. A 1 U 

102,1 Pal 8(>7=(1024) Pat 278=84 ! C 286 

S, 218(2 )and 177 -Deputy (joilc.etor- 
Dc.cjsion of, under S. 177, tiiiou a. (|uesticM» 
<d! {■ille”A.p])e'n.! from-'Novortholess lies oidy 
to .Deputy < 'oiimdssionor aful not to dudioial 
Commissioiu'r. II P (120=A I II 102,2 252,= i 

ni> I (’fiTiirA UR I9J2P 607. i 

S. 221 A j)peid lies to d. (A if a c.om- i 
billed suit for rent exceeding Us. 100 is ! 
bronglO, again^^t sevend tenants. 2 1^ L T 72-1 
={1021) Pal 215=62 1 <’ 886 

-Ss. 22-1 (2), 87- -Apj)eal lies to High 
Courti from-diudsion of Judicial (.'onimissi- 
oner in append on a suit for declaration of 
wrongentrv in record of riglits Hn<lerS.87- 

40 1C 891. 

Ss. 221 (2), 87- -No second ai»peal lies 
from Decision under s. 87. A I U 002), Pat 
125=1 \ J V U (Pat ) 25=(1022) Pat 100 = 2, P 
ii J <134=65 I 0 285. 

■S. 227 --Order under this section setting 
aside a decree is tinal. ''.ro come under S. 
1.57 de.cnn*. inav not appea.r to be ex pwrtc on 
its face. A i\l 1022 Pat 40iJ=(i02r) P H C- 

< ’ 2, i5r2 P f. r 72d=l Pat 32=62 I C 886. 

-S. 221 -A ppli<Hit ion to set aside exec.u- 
tion sale- l.dnu(a,tion. 20 C W X 12(3 = 

37 1 C 68J. 

•S. 22,1 -- Art t>5 .Dim. Act> .g<»v(n*ns a suit, 
fur setiinu aside a sale under C X” Tenancy 
Act. A I U 102<1 Pat -l<d=5 Pat 750=(t02r0 
Pat 225=8 P D r 124=96 1 C 529. See A I U 
1920 Pat 47=901 C 325. 

S. 22,7 Suit for recovery possession 
passer, t here l>elug no 

governed by 


Cliota Nagpur Tenancy Act VI of 1908— ((.>o?/c/d) 

,S. 237. ‘Application’ in S. 237 does not include 
a suit. 16 1 0 418. 

— ,S. 240 ---Forum of appeal is the same 
though it is in respect of only Us. 41 in a 
collective suit for more than lla. 100 A \ U- 
(1022) Pat. 400 = (1921) TAat, 345 = 2 P D T 
734 = 1 Pat. 32 = 62 1. C 886. 

— S, 25<5™Eutry in Uccord-of-Uights tliat 
bind was the 'immdarl koimlfcatl of the tenants 
...ConeJusiveness of entry. ..X"o title in the 
landlord. 20 (.1 W’N 582 = 34 1 G 385 

— S, 25G — It was »d.,jeci 0 d that as Uecord 
of Kigliis showed the holding to bo mauriisi 
K.huntkaitidar it was nou-transferable. .Lowei 
Court receiving evi domic to show that it was 
muudari khuntkatti. Such evidence is un- 
ac.copta4)le. A T U 1031 Fat 13G = 9 Pat 052 = 
12 P h T 125=1 li (1031) Pat 14G=U0 I C 162. 

— S. 258 --^-Jiuiicial Commissioner hearing 
appeals, if a “ Ho venue Dfiiccr ” — Decision of 
Gommissumer, if jvdlriUif., in Civil suit.. 

10 (1 W X 008=31 I C 691. 

-^-S. 258— 4’ here is no enTjstrmd'ive rr.s 
./5a//>v/.Zu. under s. 258 that any land which in 
the rent se.ttlement pro<*eeding tlie plaint ill’s 
either unsuciaissfully (daimedordid. not (daim 
(hough tliey might have idainied to be cover 
ed. by the rent tmtered in that ),arti.eijlar 
hhata of Die Ue<‘onl,-or“.l tights, does net 
liolong to him. So a, suit for deidaration <d.' 
title conlirmation of possession of (hat land 
is not barred. A f U 1031 .Pa.t. 31 = 1 U (1931 ) 
.Pat 158= no !C 174. 

— ^S. 258-— Gilder this Section a (Jivil Goiiri 
cannot entertain a ((uosthni of title or posses* 
sien of land ejeeted from under S. G5. A t II 
1020 Pat 4G7 = 1 U (102,0) Pat 231 =122 I C 583 

— S. 258 -Words “directly or indircndly” 
in S.258 apply to the nuichiiiery used io change 
the deidsion a, ml not to the result, A 1 U 1028 
Pat 241 = lb P L T 854=7 Pat 388 = \ XI (1020) 
Pat 487 = 118 1 C 135. 

'S. 258 — The fraud or want of jurisdict- 
ion in s. 258 refers to order passed under s. 
2b, refusing to sct> aside the sale. A. I. U 1027 
Pit :i82 = 8 PL T G88 = 106 I C 430. 

--S. 2.58--A Civil Court cun (juestion a 
fraudulent decree obtained under iS. 130. A t 
n 1027 lAit 382 = 8 F L T G88 = 106 I C 430. 

— S. 258— So long as fraud is not dlsiinet.ly 
established from gross ucg.ligenee, framj a.nd 
♦ ‘TOSS ladies are not identical A I U 102G Pali 
528 = 5 Pat 7G8= 96 10 437. 

.S.258. -4'hough Revenue Court in its 
decree decides an issue, it can he subsortuent.ly 
raised bv Die deft, in a suit against him, A 1 
U 1021' Fa,t 218 = ( 1021 ) Pat 300=70 I C 232. 

--Ss. 258 and 81 (3) —When a tenure is 
shown to be iion-resmnable a declaratory suit 
lies for ii to he resumahle. A 1 R 102G Pat 
300 = one 1007. 



Do.sai'a .VU Imiui (ioiisolidafcud Civil !t>i i - 


^V.Ul 
5-j;5 

Cliota Nii.^q)iir Tenancy Aiiicndnicnt Act 
(VoflW) 

•S. :»1 -I'urolj i.'i'j (.>f k'imrccm 2-S-iV181<l.<“ 
N\;v.vv.s,r.i.iy for roy^israitou-— Otkcfwlse arrears 
n;>t ro(jovcrable - -Cii da. Xa^^pur Tcft. A.el) 
(Vi ni: b.H)S) S. 11 elt'ecl i)L 1 Pat L W bT I = 
l‘M.7 Pal G:{ = U I C 51 

-S. ;i“i-~ Setj fS. 124 Chufca Xagpur lau(I“ 
b)r i aii'l t-eiiaiil |H'<jeedure A.eL 11 I C 201. 
* -S. 11 -'Special ur aeeund a|.>peaL 0 AV 

X 281 r: U C J78 


'fiil 

Cliristiai! Marriai^c Act f AV of 1872) iCo/f'lJ) 

ifieludes any such law ajfa.rl rromnFiy prr'-ujial 
iawahuiJl the P»n>j nf jyjirriso^e furbiddinc'any 
]nir{ V (»oinak(? n.ui;u'i’iat'«i ronh'arl uiih !uh>iIh i 
A I, ft, Ibdii Poia l«Cr| it fitdb i;(,nt 2‘S<fr;»i 
B288r:i2 Pom (4 It 17=124 I C 776. 

"S. ;S8---Porsoii:ii la.w is Uud appl.ie:iM<* ht 

re%ioijfe eonmiiniih. A \ It 1 ,!G>h P»oni lo,):: 
I It (limO) Ikon. -isn^. 


Christians. 


I 28H = H2 I 
17 r 124 i C 


1010 

776. 


Chatu Na,^piir lenaiicy Ameiidmeiit Act VI of 1920 

-»Ss. ami b’4 — Vested rights under the 
oil] Act are II ul; taken away ]>y this Auieudiug i 
Aet. A I ll i02d Pat 5Gl r 8 P L T dy7=(iy20j I 
Pat 29-1 = 97 I C 608. j 

- 8 . 2oo-“tS. 258 prohihik in rehpeeb of | 
rent settled uuder s. 85 any claim in a suit | 
( hat it is not a fair rent fur the land in respect 
of which it has been settled, S, 258 does not 
iiULpiy any eonstructive res judicata and hence 
a suit, for declaratiou of title and confirma- 
tion of possession,iu respeetjof laud which in 
rent settlement the plaintiffs either unsuccess- 
fully claimed or did not claim at all, is not 
Imrred. 75 I C G70; 82 G W N 472, explained 
and distiin^uished. A I K 1981 Pat 81 = Ind 
llul (1931) Pat 158 = 130 I C !74. 

Ohristiaii Marriage Act ( XV of 1872 j 

—B. 4-— Minor child of Christian— -father 
Presumption as to religiou-Ghauge of religion 
by mother-Marriage of eliikl to *^hainar 
invalid. 32 I G 897. 

-B. 5 - Boleiunised according bo rules rites 
etc. -Al'eaning. Divorce Act Bs. 41 18 and 19. 

11 Bur. L T 69 = 47 I C 544. 

-Ss, 41, 46— liegistrar refusing to take 
any step.^ towards marriage between a 
Oliristian and a Jewess cliYorccd according 
to Jewish L'nv may be ordered by the Court 
to Solemnise the marriage. 1(5 (J W N 417 = 

" 15 1 0 398. 

-S.GH-B.iiidu marrying a (diristian accord- 
ing to Hindu mode, Gomiuits offeuce under 
S. 'G 8 . 40 Mad. 11)80 = 8,8 M L J 1 18, r 28 M I 4 
T 168, = ( 1917) M W X 589 = 6 126 = 41 1 

t' 664 = 9 Or. L U 402=18 Cr. L J 840. (F B.) 

- -S. 1)8 — Marriage between a native chris- 
tiei not pro Pcs sing Christianity at the time 
of njari'iage and a Bharigi girl is not puiii- 
slribie under S. 68 (Walsh J. Diss) 40 All 893 

=16 A I j j 4:14 r 45 1 0 519=19 CV. L J 615. 

*.S. stj -Abij’rfago register-entry in — -corti* 
‘y9>y--w] Hither ovidencii of marriage. 


A /, ll s. A', = 21 ! ,S 1 , It .12.'!= ['ill 1; CMyii 
= Ant(WS. 27. 

~^i viiliility of iimrrwgo 

M'tt uo t ileult wiHi In- the .-Vefc. “P«r,joiia] huv” 


go\<:rniin,: mai'riain’ nl khri-hitn^ 
doinieiled or resident in India is the laiiv <d 
the <*,onnnunil V In which iln.w bulone. A I B 
1981 Pat 218 Tj 12 P I. 1’ = ind Uul (PGU ) 

Pal 88.5= !3J I C 175. 

Clmkain^Kigfit 

— Nature of — Conliacl ul'.-aie ' Misieprr- 
seiiiation by non disclosure of facts— Bull foj 
revifeiuLi by purcliaser-Bilence w'hether ainuuiit 
to misrepresent al ion— ’r P Art, S. 51. i:! <’ai 

■ : 28=14 I C 

Chundawand. 

See Custom (Puujabj. 

Cliuf 

See also Alluvion and Dii avion. 

See also Deugal Alluvion and .Diluuun Acl 
and liegii. (XI of 1825.) 
See also li(‘guhili,ons--( 2 t Pencal ivcn- 
laiiou—Ueg. 10 of 182.". 

See aUo Pisiiei'v , 

See also 'Duridi<ird and T’ennnL 
•• -fTOV'crnmeni gel, s title lo ronmtlion ih 
.rivers only if it is provt d ilmi thal I1 h‘ innl 
does not belong k, anybody, 8.5 < ' ,L 4 pH) r 
' ‘ ■ 691 C 395 

— Forjuing in non-uavigablv rivers llowifV' 
through or by the side of permanently srttJed 
estates, if resuinable and assessable \vith rvve- 
uue. 22 C W .N 872. 

Cliufcli 

— Homan Catholic -Law Applieaide P, - 
Hight to ilio dVijupora! posst‘ssions of Dir 
Church— Canon Law— Departure from pnH,r 
8 L W 208 = 85 AI f. J 107 = 47 I C 94L 

— Wor.sluppers-Bighi of, to exelude oibm*H 
from seats-Oasfcc distim;tf<m. ikd. As.soeiation 

^ . 39 Mad !CI6i. 

Circuit Committee. 


^ Proceedings ot— is good evidence inque 
turns relating to rights of Governmeid wii 
respect to Zemifidari pr(u,m*l.v, 2, G L J i P 
= 10 G W X 161 = :>> A L i 55‘r 8 Bom L K* 1 
16 M L J 1=1 M L T 8 P C=29 'M 52=33 I A 4i 



AI{ Inthii (^jnsoIiMaUid (Jivil ll)t| 


'irCiiHjivfantial Jividc'ncc 


Civil Procetltire Code (Act MV of 

“77-4 ordor of nn appeal 

an (l.'finod in O !■ 
(. -'■'n/JI'PCiil WiiM (lisinissoil for <lofaii)( 
under CPU ]88-Miol<{f hat ilic on(v oxeen- 
taWodooroe was that of Iho original Court 
and limiiataon for execution rims from ilio 
date o(- that decree, r, () L J ''lid-.il i U f25. 

— S. ld^An inticrlocufeory oirlcr operates 
af^res judicata unless forthwith elialleneed 
>y an apprepiiate proeeedinfi;’ in a superior 
ti'ilmnal A 1 Jl Urjl Cal. COiirTM CMj J'4I5 


( "Itatfoii 


Pi aei ire- -Procedetd!^ 

< ’ity of Raiigfoon Municipal Act. 

‘SVjf? under Panwon (dt\' 
<d* 


i\riniieipal Act 


< ivil and Revenue Courts. 


Jurisdieiiofu 
SW- PenancyiAcIs (Local 
-SV^/j C P Code. 


. . , y co-operate with execnlivo 

m arT-achin^ excisable articles. G P Code S 
11 X L B 67r29 I C 339. 
„ — of-U B E 1902-1903, Tol IT. Bn- 
cfhist La.w — EcclesiasticaL L 

—Suit la re-opening question of title set- 
tW. m revenue court in partition proceedino' 
1 p.e venue Act. Ss. ill 

8.0(1114.- 2UC965. 

Civ. Pro. Code fAct Vill of 1859 ). 

—[Repealed Act, IQ. of 1877 ] 

■j-S. L) Adopted son not entitled to pre- 
sent •pos.session — Title recognised within 12 
\ear.s l)y adversaries-'Nosnit need be brou<^ht. 
A I B 192r> Aiad 497^48 Af 1“93 I C 705. 

— S. lij— Declaratory decree wiiliouipossi- 
hilily of eonsequentinl relief cannot be 
passed. A T .b 192.i Afad 497=:48 AT lr93 IP 705* 

Civil Procedure Code Act 23 of 1861. 

i Itep. Act X of ls77. ! 

~*Mn^^irn]ulity of Sordha[ Pamancs iuris- 
18 C \V N 994 (P. C.) 

C’fvii Procedure C;ode ( Ad U of 1882 ). 

^ --Aitacljiuefii-...Wit]ulrnwnJ of— 'Prarisfer 
o{ properly at (ached— Xo order wiilidravvin<T 
tdtaehrnrnu — A :ilidi(y of •(rari.sfer. J3 A L J 750 

•'r«‘si Cor jHirpo.ses of court fee. 

(1914 ) M \V N 910. 

Prfdiininary decree canbo obicctod 
1o in ay>peal from iinal dcfu’ce wlihout appenl- 
Hig from (he fu’climinarv in cases under G 
21 (' r, .1 ir.n i r 


T . T, - IK-MI la eJHHCrJh'" 

erl m r.ho rlpcroo. 1 L W 44.3 = 24 t C IsV 
XT ~S' 24i— Disiiiisnished from O 20 Eli at 
Aew Code-Fntnrc mo, mo profiis disorotinnarv 
imdor old ondo. 2 I W 8 

~>'^-2]l Asoortainrnoiil of wesno profit, « 
— Brow,cdjngs m-o^in nndor Codo n> 

Cl]7 = 2(; PEE 243 = 4,9 
M W 2^.31.3 = 20 W V 
= fiP LT 3()6 = 27B LE 
2 I -11,38 = 22 L Ww i t'o 
also2PL 
= 1921 Pat. 1,0,3 = 6! I C 4. 
39G--Si!iit, for partition— 
rights of partioa is not 
under Codf! 0 1’ IS.R-'i A T 
:1<iL W 297 = 4;! at' T. .1 
4<«i = 41; M 47 = 74 I C 804. 
■ee' in s. :>! 1 .signifies the 
Tiicli u,lofio iifis operative 
1 of oxeeniiinri. A 1 E 190 ] 
= 34 OBJ .117) = 70 IP 6. 
n. whore rioeo.ssarv may I)o 
■erenco to the indgmont. 

)9=.34CE.T4hW0IC6: 

c,aaociinthe plaintiff claim 


eOO 
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cS'procedure Code (Act XlV of miy-<ConUl) ( 

offer Uy tbc acl'enaant to restore him l>osso- 
sslon- AIBWil Cal. 099=fU(. \ 

—Hs. -'HO, 5i;!5 and v'VkB 

Execution and powers of touvt. I !>■ < . 

Isi. Qi‘* Ex.ccuUoii of Dcoroe, P- *- i • • 

_Ss -J-iHandii-it-Duly of Court l;> wluc . , 
dorreo'is trnsforrod Vm . 

Art (0)‘ '** 1 ^ 

^ an<l 2 ;^) 0 -Pvopcr c-om t, ; 

-wlu'ci; Ts'-^Transfer of 682 PC ' 

Court. H9 Mad. t!40=Hl M 7 ' 

On appeal from 'iH M L .1 2;«.=15 1 ( 238 ■ 
t'% 2:-i0— 13aiy oi: (.'onrito wbiih ^ 

.lecree' is transferred for j40. 

o 44 _-Ueoree ai-aiiial' Hiiidu 
Execution sale of nKhl to ^are m « 
ott'orin«s-Stiit to set aside sale ‘o ‘ ^C) 
liar. Bliol>aitship. 27 ML.II 7 U 

-S. ‘ 24 - 1 — nccrco for parlition-Ciunpro 
inisi'lvy failinrw ilhoiilleavo of Court-Reiuedy 

ofsonto>;YOI'<="''»« \7is m. 

under S. 2-U. 


_S 014 -Rale-decree under Ss. 7 , and 89 ; f 
Tl* Acrwasoldainedffy Basaiiwl ‘ m ISrtS, ; 4 
, to thte.xeeution of wducU E s aoo,i ed son 0 

raised objections m 1994 ’'"'’Yn I’w A s • i > 
of wliicli wore disallowed, l u i-'OT A m t o 1 .! 
, ' raiaino tbe old ob.iect,ions witli some neu j , 

parties without any reason to avonl !S. --is , 

bold that under tlie '« I r*'«/(P Cl ‘ 

ltd M li .1 2H8=H 1 1 W 2:.7=32 1 1 354 ( P b ). 1 

R 0 14 - lloprosontalive ” — Purchaser j 

of a portion of uon-transfevable «<*«Paney 
bolding. 18 C WIN in. I 

„R 244 — A decree-holder purchasing his 
debtor’s share in joint family properly sued | 
for partition hold that tbe suit was competent 1 
and necessary as the executing Court cannot | 
partition under H. 241. 1 1^254. | 

Exooutinri witlioufe noiiee being ; 

actual, ;;crveaisvonbA^IU^ 

‘>ps--Kotace luuler B. 248isiioccssary j 
bntiiot^vheu mah notice was given on a | 
previous oceaBsion. Notice to judgment- ] 
Ikditor’B rcproBcntative for transfer of dem;ee | 
cannot be taken under the Sec as notice | 
upon a previous execution-application. ^ Exo* 
cuiion-order is nullity ud thou t notice if 
requisite. 2d C li »T IBO -- 41 I C Bod ~ 

22CWNm 

— B. 2-IB'^' Order for execution to be made 
by Court and not by Registrar—Delega^i^^^^ 
of functions to Registrar, ultra ’Hfr-J? 0 P 
(.Vm!c <)21,E 22 20 

•— B. 248^ — Execution against Odicial Assi- 
,rjjee— 'Notice, Necessity for. 

17 ;\1 L .M50( PC ) 


CI,„l',.«J„r.C,*IAd<ilVor,.«!) (IV.WI 

u •)j«^Uevivai of deci’ccs of the origi- 

_R. 2r.;i-Exocution cmi "he 

: ^xmmtion nW |- 
' Hlu.orrit Uffol^atb^ 

i e" abandanli c.-irilela, " ‘y pll' 'i’)‘ m"\V n’ 
i ipierpretalion 2i M b J 1 ^ Yc 474. 

o. or"* O.Y7-.V and 2b8— !»ond for Un. 
;30()payahieyi.TuiontdvinstM^ 
of Rs. l‘r» demve-dcdit, Rs. -o * ^ 

■ future iiiterosi was jMissvtl.^ i n 

B ■'*’>8 notified ibe- saiisfaviion of tbo « < 

; LtX m.r,l. A. /n- >1..- 

! doerolal amount and was " 

• i sauction. Meld the hond ns not one l«i sail ■ 
t i f dm- the judgment debt and providing fo 

V I exceeding tbe decrcltii sum.. I In- Y , 

e i be decreed asit was an agreement bu pay I'Y 

d i asnui by wliicb tins deereo was s.i 

.y I inlere.st on that iiiiioiini. 4 » 

i -S. 2f,7-A- t'nder R. 2b7 A, ev.-ry agi'ee- 

'■ i me.ntror the salisfaclion oi a .unlgiiu ui de d. 

*• ■ wliicb provides for the payment < n'ei'l.’' 'i 
ai’ i indirectly of any sum iu_ e.xceiss ot the sum 
■V anciitidor the dcci-_co j"" i.m 

I- I made with the sancttoii ol the {ouit wlinh 

,is I passes the -leereo. There is 'Y-77i" Y dls i •- 
-d I reiice between an agreement /m the saUsiai 
nt i lion of a judgment-debt and an a-areement i« 
ot ; satisfaction of tlie same. 

■Id ! A mortgiigC'boiid for an anioiutl tn oxc^•^s 
54. I of the amouiit dueuiider tliedeeree ami given 

iig ; in satisfaetion of the dei-ree held tofnlUind}.'', 

•9= i R.gr.7-A. H4 r. b 11 194 7;-'' 

7(1 i /*> ! R lb:l2 R ;V.Ki = A l K lb.»2 R 2.. 4 

76. ^ I 1> AI.R 1«2B869. 

i R, 97)7- A — The mere faet ttiai some of the 

lit- i e.xooutants of the mortgage deed were not 

roe jiubgiucnt-dcblors under the decree m lieu o 

icc i wbicb tluj ir.origage was tsikcn wi 1 not 

i the application of R. ' /'.’.".‘..'.i' 

if I 404 I C 4.>0 (2)=A I ib i0»>2 1» 

^ ^ E I0:i2 B IlOJlrA I 1 JtH B Sif . 


257- gV— Ho peal of by C P C of RH)s- 

! B 12> (cl of tbe Bekhan Agriculturists EeJief 
! AH not afVected bv. 'M B B B ( 40 ti‘ 4 } r 
rB i (M59(2)rA Tr (lOiki) B2:i7=i u io:v> 

^ ^ ^ B I E 19W E S(»l 

—B. 257- A —The ("‘ourt, \vben ^ infonuml 
that tiio decree bas l.ieen satisfied, is not ex- 
pected to go into tbe details as to bow uio 
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decree Is satisfied, and to allow the argument 
that 257-A has no application to a ca«e in 
which the Court was informed of the fact of 
settlement in pursuance of the terms of S. 
2T>H of C P C of 1882 or the corresponding 
provision iii R. 2 of 0 XXI of the Code of 
11)08 will only open to decree-holders minded 
toj, be unfair a very easy contrivance to 
•support transactions not sustainable under 
S, 257-A, 34 B L R 404{409-)=138 I C 459 {2)r 
A li R 1932 B 237 = 1 R 1932 B 393= 
ALR1932B869 

— 257-A-“-Campromise between parties 
in executioa need not be sanctioned by Court 
in express terms— Passing order in terms 
thereof amounts to sanction. lLahLJ 222. 

— S. 257-A— Agreement for sum in excess 
■of the decretal-debt made by a person other 
than the debtor whose legal representative 
was not brought on record on his death is 
iiot invalid. (1911) 1 M W N 0l> = 8 iVT h T 

320=9 I C 415. 

— S. 257-A — Yalidity of an agreement 
under vS. 257-A is not a question purely of 
law only. Agreements under the Sec. are 
jaot rendered illegal but are only iinenforcea- 
ide in execution or by .suit. The rule 
applies to execution proceedings and is bene- 
ficial to the debtor when it is decided to 
supersede a decree with an agreement to be 
enforced by a suit only the agreement is an 
adjitstment under S. 258 and not in satis- 
faction of a decree. 35 Mad 75 = 21 M L J 
709 = 9 M L T 487 = (1911) 1 ,M W N 290 = 

9 I C 875. 

— S. 257-A — Agreement to pay with in- j 
derest in instalments the sum decreed with- | 
out interest was made Held that provision I 
for interest was separable but was void for I 
want of sanction. 38 Bom 219=1.5 Bom L R I 

1129=22 1 C 284. i 

— S. 257 A — Money paid umleraii iimsan- | 
etioued agreement to give time must be 1 
deducted from the decretal-debt. 21 M L T 

351=41 I C 208. 

— S. 257-xV — Agreement to accept less than j 
the decretal-debt in ir»stalment is one to give i 
;dnu> within S. 257-A and is void unless .san- i 
4'ti{Uied Held that a suit for daiimges for its ; 
breach canriot be sustained where no sanction i 
obtained. 7 h W r)03=(1918) M W X 292 ‘ 
=24 M L T 18=45 I'C 16. 

— S. 257- A — An instalment agreement 
ivitli interesT and in default of regular pay- j 
inent the whole sum became payable was j 
entered into in execution of a decree and ! 
compromise was noted and attachment raised ; 
held that it amounted to a sanction and the ! 
agreement w'as binding and interest wa.s rc- i 
coverable in execution and instalment cannot j 
be delayed bv reason of litigation ; 

I lafi I J 222. i 

I 

— S. 257-A— Payment wa.s mnde to the ' 


decree-holder for forbearance to execute, 
without the necessary sanction held that the 
payment ‘Contravened S 257-A and must be 
adjusted towards the decree. (1918) M IV N 
14.6=7 L W 36=43 1 C 871. 

-=^8. 257-A — xVfter the repeal, sanctior? 
under B.. 257-A is unnecessary. The agree- 
ments would be valid if for reasonable con- 
sideration. S, 63 contract Act is inapxdieable 
to debtor’s agreement with his decree holder 
and such agreement must have consideration- 
Any such agreement varying the decree need 
not be in writing and it is x)roveable orally. 

24IC*39r. 

— Ss. 203 and 264 — The xdffs informed the 
Court of tlieir possession under a mortgage - 
decree but ,8 years afterwards sued the clefts., 
alleging theiiv dispossession after 2 month’s- 
possession • The defies plea w\as that no- 
possession was given and as there was no ex- 
ecution the suit is incomx)etent. Held that 
definite procedui’e for symbolical possession 
must be strictly followed, any omission being 
material held, also that regularity of proceed- 
ings cannot be presumed when execution- re- 
cords are available. 20 P R 1917 = 26 P L IJ 
1917 = 22 P W R 1917 = 39 I C 753- 
263-— In execution of a decree for 
jiossessibn formal possession under S. 263 
was given to the decree- holder. Within 12' 
years from suchi>ossession, a suit was brought 
on execution proceedings. Held that t lie- 
judgment debtor tacitly acquiesced and the- 
transfer of possession was legal and the deb- 
tor’s subsequent possession amounts to a 
trespass and is not a continuation of the pre- 
vious iDOSsession 10 N L R 60 = 24 I C 850. 

— Ss. 268 and 274— Debtor’s interest in- 
usufructuary mortgage w*as attached in ex- 
ecution. Held that the debt becoming due, it 
ought to be under S. 261 and tlje mortgagor 
paving to the judgment debtor in ignorance- 
of'snch attachment is protected. 39 Mad. 389' 
= 28 M L J 338 = 28 I C 284. 

-*-S. 2G9-— A bond given under a rule 
framed under powers conferred by a sec is 
deemed to be in pursuance of an order of the- 
Court made under the Code. 37 Mad. 17 = 24 
M L J 637 = 20 I C 775 (F B).. 

— -Ss, 274 and 270 A private transfer of 
immoveable property after an attachment 
order is passed but not actually eifected is 
not invalid unless compliance with all the 
formalities under S. 274 are proved. 10 L J 

549 = 26 I C 204.. 

-Ss. 278 283 and 0 21 Rr. 58-A Joint 
order that the x)rox)er ty was jt. family pro- 
perty passing by .survivorship and was there- 
fore" unattachable was passed on twP claim 
petitions, one by the plf^. who claimed them 
under sale prior to attaebmant, the other by 
the survivor. Held thilVpi^ pm^v was not- 
agaiiist the pif. and, they were not bound to 
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J5et aside tlie order as the attachment was 
raised even if it were so. 26 M L J 499 = ^ 

26 I C 532. 

—Ss. 278, 282, 283, 264 and 287, Lim Act, 
Art. n. 18 Bom. I R 782. 

— S. 283— In a declaratory suit under S. 
.283, it was shown that the purchaser of judg- 
ment debtor’s property paid less than the 
market value for retaining it in possession. 
Held that the plff. can sale the right, title 
and interest of the debtor i. e. of remaining 
in occupation. 21 C L J 302 = 28 J C 576. 

— S. 285 When a property is attached by 
4 wo Courts, a sale by a Court without jur- 
isdiction can be set aside and for it a suit is 
unnecessary. (1914) M W N 796 = 25 I C 906, 

— Ss. 294, 321 — Beuamidar for decree- 
holder mortgagee — ^Purchase at auction — 
Leave to bid, not obtained by decree-holder 
iE fleet of absence of leave. 21 Bonn L R 296. 

— S. 294— Decree-holder purchasing with- 
out sanction, such purchaser is voidable not 
void. A I R 1922 P C 336 = 16 L W 190 = 3 P 
L T 52} = 31 M L T 209 = 49 I A 312 = 1 Pat. 
733 = 21 A L J 23 = 27 C WM294 = 44 M L 
J 718=37 C L J 430=25 Bom. L R 630 (P C)= 

67 I C 914. 

— ^ 2 15 —Limitation Act 1908, 13, Art, 
4J B R 1901, 4th Qr, Limitation Act, sch. 11, 
art. 13. 

— S. 295— Money p.iid into Court, whether 
piyment under section. Mad. Civil rules of 
Practice. ( 1914 ) M W N 309, 

— Ss.'SlO A, 312, 588, 612— An order under 
^.'312 or for refusing to cancel a sale luider 
S 310— A cannot be revised in the first 
Install CO as being appealuble under S. 588. 

4MLT*96. 

— B. 3 10- A— Applicability to sale under 
ipublic Demands Recovery Act. IS C W N 766. 

— S 310--A— Execution sale of holding — 
.Deposit of decree amount by transferee — 
Withdrawal by landlord without objection — 
L'lndlord estopped from pleading no interest 
in the holding; ^ 43 J C 732. 

-;-S. 311 — The CPC 1908 does not retros- 
pectively affect the order and a second appeal 
lies against an order under S. 244 C P C 1882 
rejecting an application for setting aside fraud- 
ulent and irregular sale. 22 C L J 266=16 

I C 290. 

— S. 311— Contrasted with provisions of 
0 21, R 90 of CP Code. I I W 1033. 

— S. 311— A transferor of a portion of 
no 11 -transferable occupancy holding can apply 
nader 0 21 R 90 to set aside the sale in exe- 
;*ntiou of rent-arrears decree. If such entire 
POxding is transferred, the tenancy is termi- 
natetl and the tenant abandons the holdin<y 
hut; jt a portion is transferred, there is no 
torteiture, the tenancy subsists and the 


tenant Is liable for rents. 19 C W N 326 = 

2JiCS3f. 

— S. 315— Execution purchaser, when he 
discovers that the judgment-debtor had no 
saleable interest in the property sold, can 
sue for refund of purchase-money, and is not 
restricted to the npecial procedure in execu- 
tion mentioned in s. 315t AIR 1923 Cal 
'85 = 36 C L J 132 = 27 C W 1 = 50 C 115 = 

7i I C 106. 

— Ss. 313, 315— Auction Sale under-Hale 
of property in which judgment-debtor had 
no saleable interest— Furcha^r’s tight to 
refund of money- Suit or application O 21, R 
93. 41 Mad ■ I W*. 

j — S. 316— Auction »ale-Sub- 
I sequent suit for maintenance-Subsequeni 
couiirmation-Effect,TiP Act Ss. 52. 

(I9IS)MWMI5. 

— S. 3i7,— H. 317 does not bar a suit for 
confirming possession of immoveable proper- 
I ty against certified purchaser's private trans- 
feree as plffs benamidar* 32 I C 963. 

— S. 317— ‘^Certified purehaser’’ In S. 317 
does not include bis transferee and the real 
purchaser can put forth his claim, but when 
it is for defeating justice, the transferee can 
prevent the real purchaser from obtainhig ii 
19 C li J 330=19 i C m 

— S. 317— Purchaser at fictitious Court 
sale if protected. Lirii. Act, Art 113. 

27 .11 J 93 (PC). 

' _,s 317— W,uether applicable to fictitious 
suits, decree and sales in execution. 18 C W 

133=22 I C 86. 

i — S. 319— Order giving symixdtca! posse- 
i ssion under S. 319 on auction-pim.-haser’s 
‘ application after 3 years after saie-e<mfinna» 
i tion is not a nullity. It can be passed by the 
I Court on its own motion and ihere is no 
I fixed period. 40 I C 605. 

I — B. 325“ A— S. 325-A docs not affect the 

■ Collector’s lessee. His alienation binds liini 
: even though the lease ]u*ovidcs for transfer 
being voidable at the lessor's instance. 

I '■ 16 N L 1 64. 

i — S. 325-A— A transfer contravetiing H. 

325-A is void and B.43 T P Act is iiuipplieahle 
; to it. Per Mittra A J C— Equitable rule of 
' S. 43 T P Act does app!> to it. 13 N L B 
130=42 !C 200 (FB). 

! —.S. 325- A— A transfer contravening H. 

' 325-A is void with no legal effect. 35 M L J 
733=16 A L J 993=14 N L R 181=48 I V 3f2= 
45 I A 219=46 Cal 183=23 C W N 350=29 C L 
J 201=25 M L T 64=9 L W 327=21 Bom L R 
541=1 UPLR(I>C) I4(I>C). 

■ — S. 335 0 21, R 103— Conclusive effect 
of the order mentioned, applicable to both 
plff and deft. 38 1 C 218. 

— S. 335— Order disjdlowiiig obstructor V 
objection was not given effect to by the 


m 
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auction-purchaser and he sued the person in 
possession after 3 years. Held there was no 
estoppel for the defts under S, 335 even 
though, if previous possession was given and 
no suit was brought within a year they would 
have been bound by it. 23 M L T 233 = 

45 I C 24. 

— B. 335-- An order for Joint possession 
of the decree-holder with the claimant made 
on petition under S. 335 is final subject to 
claimant’s suit. When the claim for joint 
possession was disallowed and he was not 
evicted claimant has the right to sue. 1914 
M W N 897r21 1 C 90. 

— S. 335— A stranger claiming to be in 
possession of the property and offering 
obstruction to an auction-purchaser is bound 
by an order under s. 335 passed after notice 
to him. AIR 1921 Bom 122=23 Bom L R 
62=45 B 573=61 1 C 764. 

—S. 335— On the application of ^ the auc- 
iion-purchaser notice under s. 335 for re- | 
moval of obstruction was issued to a person | 
in possession of the property who had been | 
a party to the suit but had not been party to | 
the compromise on which the decree was j 
passed. The Judge passed an order against | 
"him wrongly holding that he was bound by ; 
the decree. The order is one under s. 335. i 
AIR 1921 Bom 122=45 B 573=23 Bom L R | 

62=61 I C 764. i 

— Ss. 336, 337, 344. 357— Insolvency under i 
Civ. Pro. Code. 9 0 C 42 (B). ; 

— Ss. 336, 341, 344, .349- Arrest. 8 M 503. j 

— S. 354 — Where proceedings in Insolvency i 
are taken under the Civil Procedure Code 
of 1882 the whole property of the insolvent | 
vests in the Receiver whether mentioned in I 
the application or not, Punjab Laws Act does 
not apply. AIR 1922 Lab. ltt>=4 Lab. L J 

164 = 62 I C 929. 

— Ss. 355, 356, 358— An application was i 
made to the Insolvent Estate Court by the ; 
insolvent to order the Eeceivor to pay the | 
surplus, which was rejected held that the ! 
order of discharge must he presumed under ! 
S. 355 as soon as it was coioplied with and 
S. 358 would be applical de atid the petitioner I 
was entitled to surplus under R. 356. 26 P L ' 
R 1310=8 I C 222. 

— R. 367 — Compromise by head of_ 3Iuft 
wiih jnniov Piindarasan/{^i}J'< not- T<> dismiss 
him bad— Decree not to lie set aside alto- 
<>*61.1101*. 191 M L J 274* 

_.Ss. 367 aud 368— Death of defendant— 
Pending suit— Duty of Cmirt of decide 
representative. Charge. 19 C L J 19. 

— Rs 368. 588 Cl. (18)— Or-ler of abatement 
-Appeal. ■ i29PLRl917. 

— S. 371 — Mortgagors first redemption 
■ suit filed in bis personal rieht abated on his 
death during its pendency His so5i again sued 
as a co-parcener held that as the hrst suit 
was not in a representative capacity, under 


s. 371 the second suit was not barred. 40 Bom. 

248 r l8 Bom L R 33 = 33 I C 771. 
— S. 372 — Party substituted not bound 
unless served with summons, attachment. 

27 ML J 150 (PC) 
— S. 373 S. 10 0 23 R 1— Suit, \yithdrawal 
of, with liberty to bring a fresh suit, on pay- 
ment of costs— -non Payment of — SubseQue^ 
suit, whether barred, f9 C L J 529. 

— S. 373— Where the plff. was permitted 
to withdraw from the suit on petition u^der 
s. 373, the order must be ^ read with petition 

and interpreted as permitting to 

new suit. 34 M L J 515 = 44 I C 889. 

— S. 373— Withdrawal of suit on payment 
of costs— Institution of suit without payment. 

0 23. R1 23 1C 210. 

— S. 375— A compromise-decree creating 
mortgage and directing sale in default of 
punctual payment is a mortgage decree ana so 
executable. An agreement on which such a 
decree is passed is lawful under s. 375 ana 
the decree is not one without jurisdiction. 
Registration is unnecessary as falling under 
s. i? Exce. (6) Regis. Act. A peiialtycoiitaui- 
ed in a consent-decree can be relieved a^inst,. 

37 I C 704. 

— S 375— Question of correctness of a. 
decree under s. 375 must be raised not in- 
execution but in appeal. A consent decree 
for Rs. 2,750 was passed by a Dt. Munsm 
which was objected to in execution on the 
ground of pecuniary jurisdiction Held that 
the jurisdiction is decided not by the reiiet. 
given but by the suit— valuation in the plaint 
and even if a decree be without l.tinsdiction 
it cannot be objected to in exeonhon 27 M li 
J 388 = 15 M L T 416 = 1 L W 44b=24 1 C 135. 

— S 375 A— Execution application cannot 
be with drawn with liberty to file a fresh one. 
36 All. 172 = 12 A L J 253 = 22 1 1 96!. 
— Ss. 375 and 462— Guardian appointed by 
Court of Wards-Compromise without leave 

of Court is valid. 48 U 

L J 171 = 40 M L J 201 = (1921) MW ^ 11.5 = 
29 M L T 202 = 33 C L J = 23 ®oin L R 
698 = 25 0 WN 797 = 14L W 253C1^C)- 

[Oil appeal frow^ 37 1 C 971 ] 

1 392— Under s. 392 local investigation 
I may be held to supplement evidence. The 
1 map is surely a correct record of boundaries 
i of estates and villages when a possessory suit 

I is based on Tliakbust map. ^ v ^ 

; — S. 443— Where a certificated guardian 
! was proposed for appointment as guardian 
! ad litem the Court mighkpresume his consent 

’ AIR 1921 Cal 584=34 C L J 302=66 1 C 433. 

— S. 444— Appointment of Cuai^ians, A 
1 W X 1907, 225=29 A 675. 

I 454 -‘vMarried woman” means a 

' f emme cauverte as <5PPOsed to ; temme sole 

I and not to a widow. 17 0 C 318=1 C L 

[ I C 9li- 
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fi. 4G:J — Cuardian appoiated under Bengal 
Court of Wards Act, 1879 can corapromi^ 
proceedings without leave of Court. AIR 
1921 P C 22 = 48 C 469 = 19 A L J 171 =2*6 
Bom. L R 698 = 3H C L J 211=25 C W N 797= 
40 M L J 201=14 L W 253=(l92i; M W N 115 
48 1 A 27=29 M L T 2U2=59 I C 91 i 

~S. 470'“Tlie word ‘Person’ in s. 470^ is 
wide enough to cover a corporate body like j 
the Court bf Wards. A I R 1931 Oudh 177 = ; 

8 0 W N 349. ; 

— S. 470—^the Court of Wards is entitled 
to file an in+erpleador suit, and the mere fact 
thatuosiichcapacity tosue has been conferred i 
upon it under s. 48 of the old Court of Wards 
Act does not oust the jurisdiction of the ; 
Civil Court to take proceedings under s. 47U. 
upon the plain fc filed by Court of Wards, 

A 1 R 1931 Oudh 177=8 0 W K 349. ; 

— S. 491 — (’ompensation, L B R 1893-1900 , 
V. 411/1 

—8s. 491, 497— x\.n order compensating ' 
improper attachment is appeable. H 1 C 349. 

• — S.522 — A decree based on award under 8. , 
522 is unappealable. When appellant’s guardian 
did not apply for setting aside award within 
limitation under S. 158 held that award decree 
cannot be interfered w’ithin revision. Time 
for filing obiectioos cannot be extended, 18 
C W N 626 = 18 C L J 35= 17 I C 7. 

— Ss. 525 and 526-— Arbitration decree^ on 
award under «S. 526 cannot be appealed against 
or revised. 14 P L R 1911 = 7 P W R 1911 = 

9IC38, 

, —S. 539 —In applying S. 539 and appoint- 
ing new trustees and setting a scheme, the 
Court should consider the founder’s wishes, 
institution's past history and other circum- 
stiuces. It may also lay down rules for 
facilitating raaiiagenient and appointing trus- 
tees. 20 CW N lil8; 24 C L J 198; 31 M L 
J 290; 20 M L J 110; (1916) 1 M W N 460; 
43 C 1085; 8 L B R 517; 14 A L J 741; 4 L W 
269; 18 Bom. L R 611; 9 Bur. L T 141; 35 I C 
30; 43 I A 127 (P C), (On appeal: from 5 Bur. 

LT221 r I8 1C 105). 

— S. 539— Mutt— Head ex-officio of temple 
— 8uit 'for removal if maintainable— Power 
of Court, 32 M L J 271. 

-S.539(S, 92 C P C 1908)-For man- 
aging a mosque and election of trustees a 
scheme was framed. In a subsequent quarrel 
for a trustee’s election it was declared valid 
held the order was in execution of a decree 
of court by which the scheme was framed 
and was appealable. 7 Bur, L T 298=24 1 C 915. 

— S. 539 — Suit under— Removal of trustee 
not to be ordered — Dist inction between old 
Code and new. ^4 1 C 551. 

— S. 539— Permission granted under s; 539 
IS not limited to any particular species of 
^ ^ R 1921 P C 123 
= 48 C 493 = 4-8 I A 12 rr 25 OWN 794 = 13 


L W 318 : 


-S, 


(1921) M W K 24 = 30 M I.T (p G): 
194=17 K fi R 37={P C) §2 i, C 717. 
539_l)eath of persons r>btaiiung per- 
mission— Others can continue the suit.. A f 
R 1921 P C 123=48 C 493=481 A 12=25 C W N 
794=13 Ij W 318=(1921) M W N 24=341 M h T 
(P C) 191 = 17 X li R 37 = §2 I C 737. 
_.g.5(;4„_l>estricilve ]w^^visjo^B -under .s.5;i4 
are withdrawn by its removal; such restric- 
tions occurred e. g. when the appellate <’ourt 
allowed amending of pleading or adding of a 
party. 37 Bom 289=14 Bom LR 1154=17 I C 891. 

— S. 568 — Admission of new evidence by 
appellate (’oiirt to discredit witness will. 

37 Mad 443 (f» C).. 
583— Applicaiioii or restitution— 
Reversing decree- Direct ion to restore bene- 
fit, implied-Execution C P (’ode s. 144. 

29 i C 3S§. 

— S. 583 — Restitution of iruvney taken in 
execution by a.ssignec of decree can be had 
wffieu it is reversed on appeal though he k 
not a party to it. Plea of fraud and collusion 
between the debtor and the assigmu' is liot u 
good defence. A party cannot blow hot and’ 
cold at the same time when a procedure 
successfully objected to by him formedy is 
the’proper one for the appellant. 38 Mad 36=23 ■ 

M L J 513=(1912) M W N 1152=17 I C 420. 

— S 583— Decree for^ redemption against 
mortgagee w'ith possession wa.s reversed on 
appeal and in execution of first Court’s 
decree mortgagee applied to it for recovering 
mesne profits" during dispossession and a 
decree for Rs. 5000 w'as obtained and in its 
execution xdif’s equity of redemxition was- 
purchased by the decree-holder and the appli;; 

' cation for setting aside sale was refused held' 
i in mortgagor’s assignee’s redemption^ suit 
j Sub- Judge can decree mesne profits as 
1 restitution and the aggrieved persons can 
1 appeal or apply for revision, 38 All 103=21* 

I G -W N 425=(1916) 1 M W K 234=3 L W 29:i=- 
1 18 Bom L R 382=19 M L T 206=23 C L J 41 1 
, =33 1 0 605=43 ! A 43 (PC);. 

I — S. 584— Second Appeal— Finding of fact 

I —No jurisdiction of High Court to interfere 
\ in. Mad. Rent Recovery Act s, 53. 
i 37 Mad 443 (PC) 

! — S. 588— Difference between this and; 

i new s. 104. Letters jiateut (Cal.) cl. 15. 
i 20 C W N 594. 

— S. 588 (18)— Apxieal under s, 588 (IH)- 
against an abatement order under s 368 is not 
taken away by C P C 1908. 129 P L R I9!7. 

— Ss 629 and 030-Riview. 19 C L 3 225. 

— S. 637 — Delegation of functions to Re- 
gistrar — Question, whether decree executable 
or not, iucaxmble of delegation. 0 21, B 22. 

20 C W N 189; 

— S. 652 — Rule requiring printed judg- 
ment to be filed on appeal — til fra rlres — If’ 
validated by new Code O 41, R t ,29 M L J 66^.- 
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SPECIAL PEG VISIONS RELATING 
TO THE CHARTERED HIGH 
COURTS, 

1P:1 Fart to apply only to certain High 
Courts. 

117. Applictition of Code to High Courts. 

118. Execution of decree before ascertain- 
ment of costs. 

11.9. Unauthorized persons not to address 
Court. 

120. Provisions not applicable to High 
Court in original civil or insolvent 
jurisdiction. 

partTx. I 

121. Effect of rules in First Schedule. 

122. Power of certain High Courts to make 
rules. 

123. Constitution of Rule Committees in 
certain provinces. 

124. Committee to report to High Court. 

125. Power of other High Courts to make 
rules. 

126. Rules subject to sanction. 

127. Publication of rales. 

128. Matters for which rules may provide. 

129. Power cf Chartered High Courts to 
make rules as to their oxnginal civil 
procedure. 

130. Power of other High Courts to make ' 
rules as to matters other than pro- 
cedure. 

131. Publication of rules. 

PAlTXf. 

MISCELLANEOUS. 

132. Exemption of certain w'omen from 
personal api:>earauce. 

1B3. Exemption of other persons. 

134. Arrest other than in execution of 
decree. 

135. Exemption from arrest under civil 
process. ^ 

135A. Exemption of members of legislative 
bodies from arrest and detention 
under civil process. 

136). Procedure where person to be arrested 
or proiierty to be attached is outside 
district. 

137. Language of subordinate Courts. 

138. Power for Local Government to re- 
quire evidence to be recorded in 
English. 

139. Oatb on. affidavit by whom to be 
administered. 

140. Assessors in causes of salvage, etc. 

141. Miscellaneous proceedings. 

142. Orders and notice to be in writing. 

143. Postage. 

144. Application for restitution. 

145. Enforcement of liability of surety. 

146. Proceedings by or against representa- 
tives. 

147. Consent or^ agreement by persons 
under disability. 


148. Enlargement of time. 

149. Power to make up deficiency of court- 
.;fees. " 

150. Transfer of business. 

151. Saving os inherent pawers of Court. 

152. Amendment of judgments, decress or 
orders. 

153. General power to amend. 

154. Saving of present right of appeal. 

155. Amendment of certain Acts. 

156. Repealed. 

157. Continuance of orders under repealed 
enactments. 

158. Reference to Code of Civil Procedure 
and other repealed enactments. 

SCHEDULES. 

The FIRST SCHEDULE.— Rules of Pro- 
cedure. 

Appendix A. — Pleadings. 

Appendix B. — Process. 

Appendix C. — Discovery, Inspection 
and Admission. 

Appendix D. — Decrees. 

Appendix E. — Execution. 

Appendix F. — Supplemental Pro- 
ceedings. 

Appendix G. — Appeal, Reference and 
Review. 

Appendix H, — ^Miscellaneous. 

The SECOND SCHEDULE.— Arbitration. 
Appendix. — Forms. 

The THIRD SCHEDULE.-Execution of 
Decress by Uollectors. 

The FOURTH SCHEDULE.— Enactments 
amended. 

The FIFTH SCHEDULE. --Repealed. 


APPENDICES. 

Rules made by the Chartered high Courts and 
the Chief Court of Oudli under section 122 
of the Code. 

APPENDIX I. — Rules made by the Calcutta 
High Court. 

APPENDIX IL— Rules made by the Madras 
High Court. 

APPENDIX III— Rules made by the 
Bombay High Court. 

APPENDIX IV.— Rules made by the 
Allahabad High Court. 

APPENDIX T.— Rules made by the Patna 
High Court. 

APPENDIX VL— Rules made by the Lahore 
High Court. 

APPENDIX VIL— Rules mad 3 by the 
Rangoon High Court. 

APPENDIX YIII. — Rules made by the Chief 
Court of Oudh. 

THE FIRST SCHEDULE. 


ORDER L 
Parties to Suite, 

Who may be joined as plaintiffs* 
Power of Court to order separate trials 
Who maybe joined as defendants, 


Rules. 
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4. Court may give judgment for or against 
one or more of joint i)arties. 

5. Defendant need not be interested in all. 
the relief cbiiiued. 

G. Joinder of parties liable on same 
contract. 

7. When plaintiff in doubt from whom 
redress is to be sought. 

8. One person may sue or defend on 

behalf of all in same interest. i 

0. Misioiiider and nonjoinder. 

li). 8uit in name of wrong plaintiff. 

Court may strike out or add parties. 
Where defendant added, plaint to be 
amended, 

11. Conduct of tuit. 

12, Appearance of one of several plain- 
tiffs or defendants for others.. 

113, Objections as to nonjoinder or misj- 
oinder. 

ORDER 11. 

Frame of Stdt. 

1. Frame of suit. 

2. Suit to include the whole claim. 


5. Bummous to be eithe!* to sc* t tie issues 
of for Ihiai disposal 

6. Bhxing day for appearance of tie- 

fendanl 

7. Bimimons to order foil' lani to pro- 
duce documents relied on by liini. 

8. On issue of summons fm* final dis| >sal 
defendant to be directed to produ<'e 
his witnesses. 

^ Serrlre of 

9. Delivery or transmission of summons 
for service, 

10. Mode of .service. 

11. Bervi<;e on several defendants. 

12. B-rvice to !)c on defendant in pe!*son 
when practicable, or on liis ag mt, 

IB. Service on agent by whom defemlait 
carries on business, 

14. Service on agent in charge in suits 
for inmiovuable property. 

15. Where service may be on male 
member of defendant s fainil>'- 

IG. Person served to sign acknov.lcdg- 
incnt. 

17. Procedure when defendant refuses (o 



llelinqnislnneut of part of claim. 
Omibsieu to sue for one of several 
reliefs. 

B. Joinder of causes of action. 

4. Only certain claims to be joined for 
recovery of immoveable property. 

5. Claims by or against executor^ admin- 
istratar or heir. 

G. Power of Court to order separate 
trials. 

7. Objections as to misjoinder. ^ 
ORDER IIL 

ReGog}dzed Age^nU and Plmdem. 

1, Appearances, etc,, may be in persoii, 
by recognised agent <>r by pleader. 

2. R3*ognized agents. 

Service of process on recognized 
agent. 

4. Appoiiitmeni of pleader. 

5. Service of process on pleadei’. 

(5. Agent to accept service. 

Appointment to bo in writing and to 
be filed in Court. 

ORDER IV. 

Institution of Suits, 

1. Suit to be commenced by plaint. 

2. Register of suits. 

ORDERV, 

Issue and Service of Summons* 

Issue of Summons. 

1. Summons. 

2. Copy or statement annexed to summ- 
ons. 

order defendant or plain- 
tiTt to appear in person. 

-vs o party to be ordered to appear in 
person unless resident within certain 


19. Examination of serving officer. 

20. Substituted service. 

Effect of substituted service. 

Where ser\ ice substitute'!, time 
appearance to Ijc fixed, 

21. Beryice of summons where deh lulon, 
resides witliiu jurisoiction of umuher 
Court. 

22. Bervice, wiihiu Presideuc.v-bnvfi.'. and 
and Rangoon, of summotis is,-m-d by 
Courts out.-^nle. 

2B. Duty of Clonrt b> which summon*- 
sent. 

24. Bervice on defendant in prison. 

2;)* Bervice where defmidiuit ivsidi*., ssn* 




ORDER VI 

Pleadings generallg. 

L Pleading. 

2. Pleading to state material facts and 
not evidence. 

3. Forms of pleading. 

4. Particulars to be given whei*e nece- 
ssary. 

5. Further and better stafement, or par- 
ticulars* 

G. Conditi-.m, precedent. 

7. Departure. 
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11 . 

i:-l 

14 . 

Ii>. 

Uk 

17 . 

18. 


Dcuiai <)i‘ contract. 

Klrcct of document to bo stated. 
Mv.lice, knowledge, etc. 

AN”otice. 

Ic.iplied contract, or relation. 
Presumptions of law. 

Pleading to l)o signed. 
\'eri{ic:!.iion of pieaiugs. 

Hh' iking out pleadings. 
Anieiiflment of pleadings. ^ 
FiLilure to amend after order. 


i. 

8 . 

M 

Id. 

11 . 

Vi. 

id. 


14. 


ORDER Vn 

Plaint. 

Ikirticuiars to be contained in plaint. 
In money suits. 

Where the subject-matier of the suit 
is immoveabic property. 

When plaintiff sues as representative. 
Defendant’s interest and liability to 
bo shown. 

Grounds of exemption from limitation 
.law,' 

Relief to Im spcciticaliy stated. 

Relief founded on separate grounds, 
Procedure on admittuig plaint. 

Concise statements. 

Return of plai Pit. 

Procedure on returning plaint. 
Rejection of plaint. 

Procedure on rejecting plaint. 

Where rejection of idaint does not 
jsreclude jjresontation of fresh plaint. 
Donfimonis reJidd on inplahit. 
Prodiictir>n of document on which 
idaintiH: sues. 

Idsi of other docuijjents. 

Slaiciueni. iPi case of documents not 
i!i pi. linlifPs possession or power., 
8uils on lost negotiable instruments. 
Prodiiciion of shop-book. 

Original entry to be inarked and 
returned. 

i ii'idmissihiliiy of <lociimonl not pro- 
duced Yvdicn [daini Hied. 


ORDER IX 

Appearance of parties and Conse^iaence of 
Non-appearance, 

1. Parties to appear on day fixed in su- 
mmons for defendant to appear and 
answer. 

2. Dismissal of suit where summons not 
served in consequence of plaintilf’s 
failure to pay costs. 

3 Where neither party appears, suit to 
be dismissed. 

4. Plaintiff may bring fresh suit or Court 
may restore suit to file. 

5. Dismissal of suit wrhere plantiff, after 
summons returned uiiserved, faiD 
for three months to apply for fresh 
summons. 

b. Procedure -when only plaintifi appears 
When summons duly served. 

When summons not duly served. 
When summons served,’' but not in 
due time. 

7. Procedure where defendant appears 
on day of adjourned hearing and assi- 
gns good cause for pi'ovious non-app- 
earance. 

8. Procedure where deieiidant cnly 
appears. 

9. Decree against plaintifi: by default 
bars fresh suit. 

10 Procedure in case of noii-attendauce 
of one or more of several plaintiffs. 

11. Procedure in case of non-attendance 
of one or more of several clef endaiits . 

12. Conseciuence of non-attendance, with- 
out sufficient cause shown, of party 
ordered to appear in person. 

Settmg aside Decrees ex parte. 

18. Setting aside decree m parte against 
defeiidpmt. 

14. Mo decree to l;)e set aside v/ithoti(: 
notice to opposite party. ■ 


ORDER VIII 

Written Stitt ament and sei-ojf. 

Wri tte 11 statement. 

.^ew facts must be specially pleaded. 
Denial to be specific. 

Evavsive denial. 

!8pocific denial. 

P;iriiculars of set-oE to be given in 
wnntieu statement. 

Etfect of set-olf. 

Defence or set-oif founded on sepa« 
rate grounds. 

Mew ground of defence. 

Sul i>sc{ |ue I it pi eadlngs. 

Procedure when party fails 1o present 
written statement called for by 
Oourt. 


Rules, 


ORDER X ■ 

■xaml/uil ion of Parties bn the ('oarl. 
Ascertainment whether allegations in 
pleadings arc admitted or denied. 

Oral examination of parly, or com- 
panion of party. 

Substance of examination to be written. 
Consequence of refusal oriiiability of 
pleader to answer. 

ORDER XI 

Discorery and Inspection. 

Discovery by interrogatories. 
Particular interrogatories to be sub- 
mitted. 

Costs o:f interrogatories. 

Form of interrogatories. 

Corporations. 

Objections to interrogatories bf 
answer. 

Setting -aside and striking out 
interrogatories. 
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8. Affidavit in answer, filing, 

9. Form of affidavit in answer. - 

10. No exception to be taken. 

11. Order to answer or answer furtlier. 

12. Apidication for discovery of docu- 
ments. 

Irj. Affidavit of doscuineiits. 

U. Production of doemnents. 

15. Inspection of documents referred to 
in pleading or affidavits. 

18. Notice to produce. 

17. Time for inspection when notice 
given. 

18. Order for inspection. 

19. Verified copies. 

20. Premature discovery. 

21. Non-compliance with order for 
discovery. 

22. Using answers to interrogatories at | 
trial. 

28. Order to apply to minors. 

ORDER Xil 

Admissmis. 

1 . Notice of admission of case. 

2. Notice to admit documents. j 

2. Form of notice. | 

4. Notice to admit facts. i 

5. Form of admissions. 

8. Judgment on admissions. 

7. Affidavit of signatoe. 

8. Notice to produce documents. 

9. Costs. 

ORDER XIII 

P rodmtlon^ Impounding and Return of 

Doouments. i 

Rixles. I 

1. Documentary evidence to be prod- i 

need at first hearing. i 

2. Effect of onn -production of docu- I 

ments.^ i 

8. Rejection of irrelevant or inadmi- ! 

ssible documents, 

4. Endorsements on documents admitted 
in evidence. 

i>. Endorsements on copies of admitted 
c books, accounts and records, 

b. Endorsements on documents rejected 
as inadmissible in evidence. 

7. Recording of admitted and return of 
rejected documents. 

8. Court may order any document to be 
impounded. 

! n* admitted documents. 

iU. Court may send for papers from its 
records or from other Courts. 

1 1. .1 rovisions as to documents applied to 
material objects. 

ORDER XTY. 

of Suit 

'2 If (no or o?i Issues agreed upon, 

I- FraLuing of issues. 

iaw and of fact* 

maybe 


4. Court : may examine , witnesses or 
documents before framing issues. 

5. Power to amend, and 'strike out^ 
issues. ■ 

.. 6. Questions of faet or law may by 
agreement be stated in from of 
issues. 

7. Court, if satisfied that agreement 
was executed in good faith, may 
pronounce judgment. 

, ' ordeiT’xv,^ 

Disposal of the Suit at thejirst hearing. 

1. Parties not at issue. 

2. One of several defendants, not, at 
issue. 

3. Parties at issue. 

4. Failure to produce evidence., 

ORDER^VI. '' 

Summoning and Attendance, of Witnesses. 

1. Summons to attend to give evidence 
or produce documents. 

2. Expenses of witness to be paid into 
Court on applying for summons. 

, Experts. ' " ' .. ■ 

Scale of expenses. 

3. Tender of expenses to witness. 

4. Procedure where insufficient sum 
paid in. 

Expenses of witnesses detained more 
than one day. 

5. Time, place and purpose of attenda- 
nee to be specified in summons. 

b. bummons to produce document. 

7. Power to require persons preseid in 
Court to give evidence or produce 
document. 

8. Summons how served. 

9. Ifime for serving summons. 

10. Procedure where witness fails to com- 
ply with summons. 

11. It witness appears, attachment may 
be withdrawn. 

** ’"'itness fails to appear. 

13. Mode of attachment. 

14. Court may of its own accord summon 
as witnesses strangers to suit. 

lo. Duty of persons summoned to give 
evidence or jiroduce document. 

lb. When they may depart. 

17. Application of rules 10 to 13. 

18. Procedure where witness apprehended 
cannot give evidence or produce do- 
cument. 

19. No witness to be ordered to attend in 
person unless resident within certain 
limits. 

20. Consequence of refusal of party to 

01 evidence when called on by &urt 

Ai, Kules as to witnesses to apply to par- 
ties summoned. 

ORDER XVIL 
Adjouniments. 

Oow^^may grant time and adjouur 
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(jostis of adjournment. 

2. Procedure if parties fail to appear on 
day fixed. 

B. Court may proceed notwithstanding 
either party fails to produce evide- 
nce, etc. 


ORDER XYIIL 

IlearliKj of the Suit and Examhiatkm of 
Witnesses, 

1. Right to begin. 

2. Statement and production of evidence. 

B. Evidence where several issues. 

4. Witnesses to be examined in open 
Court. 

5. How evidence shall be taken in appe- 
alable cases. 

6. When deposition to be interpreted. 

7. Evidence under section IBS. 

8. Memorandum when evidence not 
taken down by Judge. 

9. When evidence may be taken in 
English. 

10. Any particular question • and answer 
may be taken down. 

11. Questions objected to and allowed 
by Court. 

12. Remarks on demeanour of witnesses. 

13. Memorandum of evidence in unappea- 
lable cases. 

14. Judge unable to make such memoran- 
dum to record reasons of his inability. 

15. Power to deal with evidence taken 
before another Judge. 

16. Power to examine witness immedia- 
tely. 

17. Court may recall and examine witness. 

18. Power of Court to inspect. 


ORDER XIX. 

Affukmts, 

1. Power to order any point to be proved 
by affidavit. 

2. Power to order attendance of depo- 
nent for cross-examination. 

3. Matters to which affidavits shall be 
confined. 


' ORDER XX. 

Judgment and Decree. 

1 . J udgment when pro no unced. 

2. Power to pronounce judgment written 
by Judge’s predecessor. 

3. Judgment to be signed. 

4. Judgments of Small Cause Courts. 
Judgments of other Courts. 

5. Court to state its decision on each 
issue. 

6. Contents of decree. 

7. Date of decree. 

8. Procedure where Judge has vacated 
office before signing decree. 

9. Decree for I'ecovery of irnniovealfie 
property. 

10. Decree for delivery of moveable 
property. 
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11. Decree may direct payment by instal- 
ments. 

Order, after decree, for payment by 
instalments. 

12. Decree for possession and uiesuc 
profits. ^ 

13. Decree in administration-suit. 

14. Decree in pre-emption-suit. 

15. Decree in suit for dissolution of part- 
nership. 

16. Decree in suit for account between 
principal ? nd agent. 

17. Special directions as to accounts. 

18. Decree in suit for partition of pro- 
perty or separate possession of a, 
share therein. 

19. Decree when set-off is allowed. 
Appeal from decree relating to set-ofi' 

20. Certified copies of judgment and de- 
cree to be furnished. 


ORDER XXL 

Execution of Decrees and Orders. 

Payment under Decree. 

1. Modes of paying money under decree. 

2. Payment out of Court to decree- 

holder. * 

Courts executing Decrees. 

3. Lands situate in more than one juris- 
diction. 

4. Transfer to Court of Small Causes. 

5. Mode of transfer. 

6. Procedure where Court desires that 
its own decree shall be executed by 
another Court. 

7. Court receiving copies of de cree . etc. , 
to file same without proof. 

8. Execution of decree or order by Court 
to which it is sent. 

9. Execution by High Court of decree 
transferred by other Court. 

A pplication for eaectrtwn. 

10. Application for execution. 

11. Oral application. 

AVritten application. 

12. Application for attachment of move- 
able property not in judgment-deb- 
tor’s possession, 

13. Application for attachmeiit of immo- 
veable property to contain certain 
particulars. 

14. Power to require certified extract 
from Collector’s register in certain 
cases. 

16. Application for exociation by joint 
decree-holder. 

16. Application for execution by trans- 
feree of decree, 

17. Procedure on receiviiig applivafion 
for execution of decree. 

18. Execution in case of cross-dearees. 

19. Execution in case of cross-claims 
under same decree. 

20. Cross-decrees and cross-claims in raor- 
tgage-suiti 

21. Simultaneous execution. 
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52. Attsiclunofit of ht Misifuix 

of (Jonrt or piiiilir oilii'or. 

5:?. AitackniiMit of docroo.-i. 

54. Alkiduneiii of inoiiovtiaido pro(HM’ly. 

55. lieiiioval of uttJU.'UUMjiit aflor salinfa- 
ctioii of (lor roe. 

50. Order for pay moot of eoin or <iirro- 
ncy iioles io party ontiiital -juidor 
deeree. ^ ^ 

57. jJeleriuiirdioti of anaoluncoi. 

DitedhjdfUm o/oOo’ ///.'? 

58. Irivostip^al ion of rhiiins in, lijol 
o})j(‘ciioiis to al ko-louiMd of, lUlr.rho^i 
pro]>oidy. 

.Postponouiuni of sale. 

59. Evidence to lie aildueed ky clainiaid. 

00. llolease of propetdy from altacheil. 

01. Disallowance of claim t?> propmCy 
attiudiCMl. 

02. EoidiiiiiancG of aliadiineni snkjtict lo* 
daim of incundirancer. 

00. Having' of suits to establish ritrld to 
attacdnal ])ropc*riy. 

Sale ijenmiUtj, 

04. Power to order propped y atlacfuid to 
he sold and proceeds to be }Kiid to 
person cutiiled. 

G5. Bales by whom conducted r.ud how 
made. 

60. Prodaimalion of sales by pufdit au 
ction. 

67. MocmI of makiufi- prodanuiiion. 

68. Time of sale. 

6tf Adjoiirninent or slopfune of sale. 

70- Saviiig of certain sahc'. 

71. Doraiiitiiif? ]»iirdiasi>i‘ answi-ntblc i’nv 
loss on re-sale. 

72. DecTec-liolder not to bid for b»ny pia,- 
perty without, pcnnis.-ion. 

U^liere decree-holder purdni-se^. ant<c 
unt of •de'.Tee may* be taken as {lay- 
. meiit. 

70. Kcstridion on biddiin^' or pia'»-liase 
by officers. 

Sah. of 'inore.(th/o /ev.ipc/7/A 

74. Bale of a.gricultura! prodmaa 

75. Bjtecial provisions r(datitn 4 ’ to nrowi rt-r 

crops. ■■■ .. 

70. Xegotiable insirumeids :ind shares in 
cor])orations. 

77. Bale by public auction. 

78. Iia‘e<iiil:irit.v not to vitiaie >ale, but 
;upvj)ersoii injured may sue. 

79. Delivery of movoablo iwoperty. deins 
and sir ires. 

80. Transfer of neyndiable it^si rnmeni^ 
and shares. 

81. Yestinf^o]*der in case of other projicia y 
fi(i,h'. (f huiti,i)vmihIo jH'ojif.H •,!, 

82. What Pouids may order sales. 

HX Post]>onenieni of sale to (ombh' judo- 
ineut-dobior to radme amount of 'feerco 

84. Doposit-by ]>urvihaser a.nd ro-siti on 
default. 

85, Time for paynund in fnH of pur i; • 
money, 


22 , 

23. 

24. 

25. 

20 . 


27. 

28. 

29. 


30, 

3b 


33. 

34. 

35. 
3G. 


Notice to show cause against c:jcecu- i 
tion in certain cases. 

Procedure after issue of notice. 

Proee.^s for exemtion. 

Process for execution. 

Endorsement on process. 

Btay of execution. 

When Conrt may stay execution. 
Power to rc(j[iiire security from, or 
impose (^onditioii upon, judgment- 
debtor. 

Liability of judgment-debtor dischar- 
ged, " " y 

Order of Court]'Which passed (lecree 
• or of 'appellate' ‘Coiirt^to be binding 
Jupon Conrt applied to. 

Stay of execution pending ^ suit bet- 
ween decree-holder and judgment- 
debtor. 

Mode of execution. 

Decree for payment of money. 

Decree for specific moveable property. 
Decree for specific performance for 
restitution of con-jugal rights or for 
an injunction. 

Discretion of Court in executing de- 
crees for restitution of conjugal rights 
Decree for execution of document, or 
endorsement of negotiable instrument 
Decree for immoveable property. 
Decree for delivery of immoveable 
l>roperty when in occupancy of ten- 
ant. . ■ ■ . 


At 

37. 

38. 

39. 
4(h 


4b 

42. 

43. 


44. 

45- 

46. 


47 

48. 


'rest and detenitlon hi the civil prleon. 
Discretionary power to permit judg- 
ment-debtor to show cause against 
detention in prison. 

Warrant for arrest to direct judgment 
-debtor to be brought up. 
SubsistencG-allowauce. 

Proceedings on appearance of judg- 
ment-debtor in obedience to notice or 
after arrest. 

Attachment of property. 
Examination of judgment-de])tor as 
to his property. 

Attachment in case of decree for rent 
or mesne profits or other matter, 
amount of which to be sulisequently 
determined. 

Attachment of moveable property, 
other than agricultural produce, in’ 
possession of judgment-debtor. 
Attachment of agricultural produce. 
Provisions as to agricultural produce 
under attachment. 

Attachment of debt, share and other 
property not in possession of iudg- 
inciit-debtor. 

Attachment of shave in moveables, 
Attachraenty^f salary or allowances 
o ( public officer or seivant of railway 
ernnpanj^ or local authority. 
Attachmont of partnership property. 
Ivxocution of deci ee aovdnst firm. " 

A ftaohiiiont of negoriahlo instrnrnents 
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Xi). ProwMlnro ill deikiili of paynionk 

X7. Xotificaiioii on rc-sale. 

XH. Bid of co-RliJircT* to have preference, 

x<). A])plicaiion to ,set aside sale on de- 
])osit. 

1*0. Application to set aside sale on j^ronnd 
o r i r red'll lari i y or f rainl. 

01. Apidicaiion ]>y purchaser if) set aside 
sale on ground of judgincnt-debior 
having no suloahle interest. 

Sale when to Ijocoine absolute or bf‘ 

Set aside. 

OA Bcturn of jmrcbaKe-nioney in certain 
cases. 

‘)-k (lertificato to })urchaser. 

1)5. delivery of property in occupancy of 
judgment-debtor. 

1)G. Delivery of property in fU'xaipancy of 
tenant. 

lo (h'.llciu'f/ of po.s'.s'cw.so'oy/ io 
hohho' or jotrrJuwo'. 

Kiiles.v : . ■ . 

07. Besi stance or obstruction to i)Osse* 
ssioii of immoveable ]n*operly. 

08. Resistance or obstructifui by judg- 
ment-deb tor. 

OO. Resistance rjr obstruction by hojHifida 
claimant. 

100. Dispossession by dccree-bolder dr 
purchaser, 

101. /imiajVdfi claimant to 1)0 restored to 
possession. 

102. Rules not applicable to trnsferee HU 
pp./)(huifr. 

10?i. Orders c.onclnsive su])ject to regular 
suit. 

ORDER XXIL 

Prafh, MorrktiHi mid JnBohenri/of IkirfUr. 

i. Xo abatement l>y party’s deaib, if | 

right to sue survives. ^ j 

± Procedure where one of several plain- i 
litfs or defendants liies and right to I 
sue survives. ^ 1 

i\. Prf)cednre in case of deaib of one of j 
several plaintilVs or of solo plaintili. j 
1. ib-ocedure in ease (UObaiib of one of | 
st-\L‘ra,l dcbnidants or of sole defen- | 

dam. ^ ^ , I 

5. Dcderniinaiif)?! of <p5esn<ni ‘as to- legal I 
represeeiaii vt-. I 

t). Xo abatement by ]‘e:iso/i of death ; 
after hea!*ing- 

7. Suit iiot abaie<l by iiia.rriagtv<)f fcriiale 
party. 

X, When piainiiif's insoiviMc-y bars suit, 
ib'occdure where tissiguoe fails to j 
continue suit or give security. j 

1*. IhVect of ahatomenr or disiiiissal. i 
P). Prrna‘dure in case of assignment be- 1 
i* >re lintil order in suit. 

ii. A])plicalioii of Ordtn* to appeals, 

I't. .\p])]icaiion of Order to ])rocoedi!i 


1 


OitDER XXliL 

Wdhd roiro! ond Adjos/itoufl of idud. 

Rules. 

1, Withravv^aIo or .‘thafcnbnniu-ni of 

pai't of claiuj. 

*J. rjiruitatioji law not alieeted by 
suit. 

d. Compromise of snit.- 
•j. lb'oct‘edings iji exeeulion of d<-iT.‘«‘'-' 
not allv*ete,d. 

ORDER XXIV. 

iftto i'ourf, 

k ))eposit'i)y defendant of anionni in 
sa/iisfaa-tion of cla-inu ' 

‘J. Notice of deposit. 

;k Interest on d(.‘j>osii not at,!ow<‘d lo 
])lMintili aftei' in tice. 
k ib'ocedure where plainiilV a<'<*eprs 
deposit as satisfamioti in part. 

.5. ib.‘occdiire whore he aeee})is it !is 
sa,i is faction i VI full. 

tARDKR. XX \k 

Srrtirdi/ for ( 'orJn 

Rules. 

I. Wlien .security for costs ina,y be ra-- 
quired from ])lnin till'. ^ 

Residence out of British Rnlia. 

■J. J'ltfeet of failure to furnish, serurity. 

ORDElt KX\']\ 

i 'om 

( 'oih iid.'i.dcuiil i(> r.i ii ui-'i/ir. >,'*// 

k (\‘i,se.sln uhieli Court may isstis‘ corn 

nij.s,sioii to eA'uiniiie Nvitiiess. 

“2. Order for coinmissioi!. 
d. AVhere witnes.> resides within ('onrt’s 
jurisdictimi. 

-k Persons foi' wiiose. oxaininal ion eoti!'^ 

mmissifvnmay is.sac. 

5. (h)mmission or Riapie-^t to oxaiiiitie 
witness not within British India. 

( ». ( 7)1 iv t to e N a 1 ! i i ! 1 e \s i i ri ess j j n is t la 1 1 1 
to coiiLmissiuii. 

7. Rotnru i>r eonttid.-'^ioii wiDii deposi 
tions of \iiine.sses. 

X. When ih-pOvLfiojLs nu!\ P.- i^ad i)i 
evidenci*. 

UaniMifo^io/o^ jor U>ood 
1). (’onirnissions to make h;v':d ino'-n ig;;,- 
.tioiis. ■ 

Id. ’Pro<-cdiire Ilf coiroid.-si'Mi'-r. 

Retiort and tlopi >>.it iotis lo Oo iiimicc 
i n sii i t. 

Coimuissioner snips bo r-xammod in 
■ ■ -person. . , 

( 'oitind to *'.»•{( ocf’uc/cCs. 

II. ( 'oiuvnisslon to oxandin* or ailiirsi 
tU’Co tin is. 

12. ('ovirt t»> give 1 7 nninissio.nor mc'cssary 
instrin-tions. 

Proceedings ;vnd I'eport to ho evidence 
(7mrt ui:j.y direct fiirlhm* imiuii-y, 
Uo'lHt(lUiit()t(K lo lOO.i'f' fHl rtd tOftii, 
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1;l Commission to msike parti fcioti 
immoveabki property. 

14-. Procedure ot‘ Commissioner. 
^meralfrovoum}, 

iil Expesises of commission to be paid 
into Court. 

ir>. Powers ot commissioners. 

17, Attendance and examination of wiC 
nesses ]>efore Coinmissionei% 

IS. Parties to ap])onr before (Commi- 
ssioner. 

CltDKR XXYIL 

Sniia hij or a-oaho^f. the, CiorernmeM m* Pitblk 
fh'jky7\< hi their offlekd n^tadtj} 

1. Suits }>y or a^^'ainst Covernmeni. i 
*2. Persons authorized to act for (levern- i 

ment. | 

Plaints in suits by or ai?ainst Covern- ; 
■ ment, i 

4, Agent for t lover ament to receive i 
process. 

Pixing of day for appoaT*ance on behalf 
of (rover nrnent. 

0. Attendance of person able to answer 

fjue.stions relating to suit against I 
Covernment. j 

7. Extension of time to enable public I 
officer make referemai to (lovern- l 

■■■ ■■ment. ■■v .. ■ ■! 

8. Procedure in suits again pubiic officer. 

ORDER XXVIIL 

h(f Of atjaimi Mllltaf{i Men. 

1 « 0 dicers or sol d iers who ca n not obtai n 
leave may authorize any person to 
sue or defend for them. 

2. Persons so authorized may act per- 
sonally or appoint pleader.* 

ServLe on pei'son so authorized, er 
on his pleader, to be good service. 

orderITxix, 

Snif.^ or a/fainet Corporations. 

1. Hiibscripiion and veritication of plead- 

!,ing. 

2. Service on corporation, 

8. Power to require personal attendance 
or olticer of corporation. 

ORDE^XXX, 

Siiils hj or aijahist Firms and Persons earrnlmi 
on business in names other than their own 
1. Suing of partners in name of firm* 

A Pisciosui'e of partners’ names. 

Servile. 

4. Bight of suit on death of parttier. i 
n. Aotice in what capacity served 

0. Appearance of partners. 

/ . A o appearance except by partners. 
Appearance under protest. 

Suits between co-partners, 

Ibf Suit again jierson carrying on business 
other than his own. 


OKIJIU XXXI.^ 

Suits }i(/ or difiihist 7 rasters, fh-rro-t 
‘J dnul til a} riph hr 


1. BcpresCtsiation of iM‘iH41ri;u*ies in 
suits concerning luopctdy vewfeil Jy 
trustees, eb*. 

2. dninder of and 

adiiiinist^-ab>rs. 

A H.o’^band of rnarri».H' n^u i.<» 

■■ -join. ■ ■ 

ORDER XXXil 

Stilt s bt/ (H' (Ujinnsi Ml/h'rs and Pfr-u,i/A t/ 
Cnsotutd Ml fid, 

R 'Minor la sue by next frirnd. 

2, Where Miii is iiistiiub-ii with.. iO uox\ 
friend, plaint to be faktm ofV the ille. 
X <lnanliaii for tin* suit to l»e apjioitued 
by (’ourt for minor def<-ndant. 

4. WIm may arl as m-xl friend or la- 
appointed guaia ban for tin- suit. 

5. Bepresetilation c»f minor by m-xt 
frient] or i»uardi;in for the suit. 

f>. .Recei]d by next fi-ieml or guardiati 
for the suit of pioperty under dom^o 
for minor. 

7. A^veGn:iinf or ccmpn-omi'.e by next 
friend or guarduin for the suit.* 

K lletireunent of next friend, 
h. Removal of next friend. 

10. Stay of proceedings on removal, ete, 
of next friend. 

11. Retirement, removal or i loath of 
guardian for the suit. 

12. Course to t.e foliowi-d by luinoj 
plaintiff or applicant on attaining 
majority. 

lA Where minor. co-])luifitifi attaining 
majority desires to repmliate suit. 

14. Rnr''asonahle or iin]uo}u‘r Sint. 

15. Application of rules to ps-rscut-' of 
unsound mind. 

10. Saving for ‘lA'inces and t Inefs. 

ORDER 

Suits hff Paupers, 

1. Suits may he instituted m hiritut fiso- 

perk. . *■ 

2. (hmtents of application. 

Presentation of apt>lication. 

4. Ep mi nation of a]>piicant. 

If presented hy agetit. Court may 
order applicant 1o he e.xamined bV 
eonmussioii- 

ih Rejection of application, 
fi. Notice of day for receiviiig evidence 
of applicant s pauperism. 

7. Procedure at hearing, 
a Procedure if ai»piicat ion admit b-d. 
d. iljspaupering. 

3?* pauiKu' succeeds. 

11. I rocedure \y}ie!‘e ])aui)er fails. 

1-.. (joveriiment may a])plv foi- paymeid 
or court-fees. 

lA (lovermueEit to be deetned a 
M. Copy of decree to be sent to Poile^dta*. 
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15. Eefuvsal to allow applicant fco sue as 
pau])re to bar sabsequout application 
of like nature. 

1 5. Costs. 


ORDER XXXIV. 

Siufs relailwj fo jUori<jafj(u? of Tutmo'ceabl c 
PropeThj. 

L Parties to suits for foreclosure, sale 
and redom])tioii. 

2. Preliminary decree in f ore closing}" 
.suit.. 

3. Filial decree in fox^eclosure-suit. 

4. Preliminary decree in suit for sale. 
Power to decree sale in foreclosure- 

, suit. 

5. Final decree in suit for sale. 

(>. Recovery of baiaiiee due on martgage 
in suit for sale. 

7. Preliminary decree in redemption- 
suit. ' , 

8. Final decree in redemption-suit 

8 A. Recovery of balance due on imn’t- 
gage in suit for redemption. 

9. .Decree where nothing is found due 
or where mortgagee has been overpaid. 

10. Costs of mortgagee subsequent to 
decree. 

11. Payment of interest. 

12. Sale of property vsubject to prior 
mortgage. 

13. Application of proceeds. 

14. Suit for sale necessary to biing mort- 
gaged property to sale. 

li>. ‘Morlgages by the deposit of title- 
deeds and cluirges. 

ORDER- XKXY. 

TnUrpleaihu'. 

1. Plaint in inlcrploadei-suii. 

2. Paymcnl oi’ tiling claimed into Court. 

3. Procedure where dofeiidant is suing 
t>laintitV. 

•!, Procedure ali first hearing. 

5, Agenis and leirauis may not institute j 
inlerpleader — suits. ! 

(» Charge for plaintitFs costs. j 

ORDER XXXVI I 

Sjmkd Cas6> i 

1. l\)\vcr to state case for C-ourt’s j 

oiiinion. 1 

2. Wiiere value ot subiecl-ma tier must 1 

)>c slated. ^ I 

3. .\greeiueni lo !)e liled ami registered j 

as suit. ; ! 

4. Parties to lie su],>jeet to Court’s i 

jurisdiction. ^ ^ I 

5. Hearing and disposal of case. 


Buies. 

3. Defeiident showing defence on merits 
to have leave to appear. 

4. Power to set aside decree. 

5. Power to order bill, etc., to be deposi- 
ted with officer of Court. 

6. Recovery of cost of noting non-accep 
taiice of dishonoured bill or note. 

7. Procedure in suits. 


ORDER XXXVIII. 

Hrrasi and A ttachment before judnom, on f. 

A rrest hefoi^e judgement. 

Rules. 

1. Where dcfeiidaiti may be called upon 
to furnish security for appearaMce. 

2. Security. 

3. Procedure on applicaliou- lay surety 
to be discharged. 

4. Procedure whore dofendtant fails to 
furnish security or hud fresh security. 

5. Where defendant may )>e called upon 
to furnish securily for production of 
property. 

6. Attachment Where cause not shown 
or security not furnished. 

7. Mode of making attachment. 

8. Investigation of claim to property 
attached before judgment. 

0. Removal of attaelmient when seeiirit)^ 
not furnished or suit dismissed. 

10. Attachment lie fore judgment not to 
affect rights of strangers, nor liar 
devree-holder IVorij iqiplying for sale. 

11. Property attached before jmlginont 
not to be re-altached in execution of 
decree. 

12. Agricultural proUuci* m»fc attachable 
before judgment. 

13. Small Cause Court not to attach 
immoveable pro[>eriy. 

ORDER XX XIX. 

Tempo car n fnjvnctlons and lnteiio<\dori} 
Orders* 

Temporary u/j and ions* 
j. Cases in wliich temporary injunction 
may be granted. 

2. Injunction to restrain repetirion or 
continuance of breach. 

3). Do fore gran ling injunction, Court t) 
direct notice to (.qiposiie party. 

4. (Jrder for injunction may be disr 
charged, varied or set aside. 

5. luj unction to corporation binding on 
its officers. 


ORDER XXXVIL __ 

^mmar?/ Procedure 07 i Negotiable Instrtmenis, 

1. Application of oi’dcr. 

2. r I LS Li t u tio n of summary sui Is upon 
l)i1is of exchange, etc. 


InierloGiitorjj orders, 

3. Power to order interim sale. 

7. Detention, tirosewation, inspection^ 
etc., of subject-iiKiiier of suit. 
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IJiiIrs. ; 

s. Aitjtlirtuica I’er sueh or<leiH t » 1)0 ' 

:i 1*1 or 'Il<vi 1 

^Vi)(•r| party mn y 1)0* ]»ul in inimo<liate | 
j>f>sso<si(,)n nf J;unl lilt* sul)jo<!i-in[il toi’ | 

;>rsuit. i 

H'- l><'p<';At nf UIOIK'V, off., if! ('ntll‘1. . 

()u\mi xr. 

. \ lot'/ii pT iidrviters, 

i. -Vl'pcitil lii'Ott oi’ roffivers. 

.t, Lhuii's. ■ I 

I. J'nii'oi’conioiu (ti‘ I'i'ooi vor‘s <liif ic.o i 

.'t, hon (’mIIim for nupv ho :jp{)oink*(.l ; 
'■rocoivo]-. ^ i 

i>}ir)KK XLL 

. 1 iJrhfhial | 

Iviiic'-, ; 

I. i \>ri]i of! U{>ji!';il. 

A*v lial If) in-'r(>in|t;jiiy linnr.oraiifiiiiti. 

( f>r iitoii.ioi‘;MH]i!m. 

‘J. ki-fuinds wliifli m:iy hi* iakon in ajvpoal ^ 
Ih.nool i<Mi or ;nn(Mnliiioiif of ihoihm- 
nunluni. 

h < hio of M.'voi’al ()laiiititVs or iltd'oinlaiif s ■ 

may uhiaiin'ovoTsal of wliolo <l(‘croc 
■\vhoro it ])rfH-oo»ls on urouml rommon 

to i 

f)j jtrorn'dhitj!^ ti/id of r./vw-'/h.v/. 1 

0. S!m\ by .V]»|H'llaio (kiiirf. ' 

Stay hy Coni’t wliich pa.sMol llio fh-'Too 
Seouriiy in oases oi' order i'oi’ ox- i 
ccn1if‘n <>1’ dooreo appealed JVorn. | 

7. Xo seouriiy to l>o j-oipiiroal from (lie . 
CovtuMiuoid or a. public f»nieor in i 
on tain oases. i 

VixoroiM' oi!^ tiowers in a.]jpeal h'oin ' 
onier nimle in oxeeiilion oi' deorf'o, i 
rrif./f'ihtrr ok odiKi<i;/oK o/h/ppr,//. . ; 

h. l»o<jfist ry (»r memorandum of appeal. ' 
ItC'j'islei* of appends. 

hi Ap|)eli;U(> ( 'oui‘t may rcMpiiia' aifpelhud 
to Inniii^;]! .seeiirify for eosls. 
W]iej-ea.pj)ellanrresi.1esf»nl oJ' llrilish 
India. I 

11. PoAvtn- lo disiuis.s appeal widionf. 

>.<mdiiie notioo to Ijowm* (7mrl. 

12. Hay foi* li(‘ariiie' a,p])<;al 

1. ), pjx'll al 0 Conrt t<) esive nofiee to ■ 

< ou!-t ^v^lf)S(> deeree appealtaj froir. 

I ransmission of papers to Aivpoilaif' 

( oiiri. 

^ i>[)ie^ f.r exhilnis in Cmtrf whoso i 
'lenvy* appealed Troju. j 

! I. f id'ljeatioij am! servioe of notice of I 
(l;r\ lor iKaarine- a]>peal. 

^Vl'i>el}a,ie Court niay itself cause n 

^ ^ Mol lee I o f ^;(‘rvod. 

^ Innent s of Mf)f fe<.. ' i 

„ ^ . / /Vev.v/yov: OK Itnir/ihl. ! ' 

ICehi fo Iw.oj'm. ■' A 


17. l)isij!i:*.''a’l of .appeal for appellant's 
defaulo 

Hejn’iny a,t)]H-aJ i «' j>ifi‘h. 

IH. Dismiss.ai of ttppo.al wlnuf' noiiee not 
smnod in ofOnoMpiotiee ( h' a.}>pt|la nt 
failure to doposilo, <;o^t^. 

III loe.’Mlmissiofi of appeal fli'-uiis^* <1 for 
do fan Ir. 

2k Pov\ (.‘1* to adpuirn lio.aritie. tindfliiaC 
porsous. appearimi intoiedofl to h- 
m.ade rosp'mdoiiC,. 

21. -Ue- li‘‘arlui4 <m aptlieat ion jd’ respon 
<If‘nj ;jyain''i ^thom f >’ jiurfv ffecree 
itiado, ■ 

22. Cp)m lioariiin', ri'-'potidtmt may ohjefU 
to deeree as if lie iia«l piadVrrod si-pa 
rate a.]»p(‘a!. 

k'orm of ohjoeiioii ;uid pro\ isiotn app- 
lictihle thereto. 

2."l .Uomaiid of ease hy Aiqnlhite Court. 

24. ^Vljeffs iondmioe on rtM'<»rd sullteieui 
Appellate. < ’ourt mav detoi mine ea>e 
linally. 

2o. k'hore Appidlafe Court may framt 
issuo:^ and refer them for tritil t<» 
Court wltof^e <|o(*reo atijaailed from. 

2<». Mmliues and o\idenct!fo ho put on 
record. 

Ohjuotions to Undine. 

Dtdm'inination of .appeal. 

27. ra,o<lncfion of a,dditio!iaI o\ itlenot' o 
Atipeliatc Cotirt. 

25. Mode of lakiue additifutal e\idonef . 

2h. iC>iufs to he <{tditied and ro*"’o]«|ed. 

jKdtjKiKiif in a Ultra L 

ok dinlemcii! \\iion atid when' p:on-m 
need. 

2)1. (\>nloiits. dat<; ami viynaluro of jm!- 
meid. 

1) ± What judemout mtiy direot. 

]h)wer of Court or’Ajipoal 
•M. Idssetii io ho rooor<lo<l. 

Drrrrr. nt aiiiimi. 

2) .), Date and ooidouts of dooii-o, 

♦Tudee dihs<‘?itin<i from j{id'j!mo?!i n* f d 
no! si,^n (looroe. 

2tl>. 1 ’opies f)f judi*rnenl amt <ii>oree to he 

furuishod to parties. 

■ o. 1 eu'lified oopyof deeree to lx- xuo h’ 
Court whose de.ei'oe appi-aled fronn 

^.)in)KR. XL11. 

J/)/)Cf//s /VfUM Ajiprllafr Ih’t'nr.i, 

1. Pr< wed lire. 

OEDEH* XLIIL 

Ajipfjals from, 

1. AjrpeaJs from ordau's. 

2. Procedure. 
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OHDEJJ XLIV. 

A ppmU. 

:Km\v.k 

I. \Mio may appeal as pauper. 

PrnrcdiirO oil applic.aiioii INjr ad- 
mission of a])]K'al. 

± liiquiry int.o jiaujierism. 

ORDF.K, 

A}>pr(^h /o lh(\ hhnj 'n< ^'onKeil. 

I ” deliiKid. 

Appli<*atioii lo ('ouri vlioso devroe 
<',om}>}aim.i<l of, 

Ceriilicak' as to value or fitness. 

4. (■onsolida.iion of suits. 

5, Keuiissioii of dis].>ulc to Coiu't of first 

instance. i 

(>. En’oet of refusal of cert iiica.te. 

7. S(unirity and deposit reipiired on i»rant j 
of cei-tificate. j 

S. Admission of a.]>]>eMl and jn'ocedure | 
tliereon. _ _ i 

d. IJevoration of acceplama^. of security, i 

d A. Power to dispensi'. witii notices in 
ca,se <d’ <l(V(?as(‘<l i>art.ies. | 

It). Power to order i’urtlier security or 
liayment. 

1 i. Elfeci of failure to coupdx itli urdo’ 
\'2. Kefund of iadntice dt.posit. 
id. 'Powers of Court ]Kmdiu<'' app(‘al. i 
i 1. inci’case of security found inadmjuaio. ! 
15, Procealurc to enforce ovilers of Kin^^ j 
in (.'oiineil, | 

li). A |)}>cal from or<lm-- relalitiu’ to cxecu- ! 
lion, ' 

OHDVAl XLYL : 

JhA'i'fcifceo 

i. Rcfernce of <|uesiion to Hiyih (^oiirt. 

'J. C’ourt may ]>ass d<'cree continiient 
upon decision of lliiili Court, 
dud.e'ment of Hij^li Court to l>e troiis- 
uiitiedj. ami ca,se dis]M»sed of accor- 
dinjLily. 

1, Costs of refei iiei', nt Hiuii Court. 

5. louver to alter, etc,, decree of Court 
makinn' re fere ma*. 

d, Powei* to refer to .Hi oh thnirt qiies- 
lions as to jurisdiction in small causes. 
7. Power to District Court to submit 
for I’cvision jiroccediinjfs liad under 
mistake as ti> jurisdiction in small 


CtRder xlvit. 

Rurldfr. 

1. Application for revew of jud,i(numt. 

'„k 15) wlioju a])plica.tions for review may 
be made. 


3. -From of applications for review’. 

4. Applicatiod where rcgiected. 
Application where granted. 

5. Ap])iicafcioii for review in Court con- 
sisting of two or more Aiidges. 

{>. Application wdiere rejectee]. 

7. Drder of larjeetion not appealable. 
Directions to order granting appli- 
cation, 

Registry of applicat ion "granted, and 
ori.ler for re diearing. 

9. Bar of certain appiicaiiojis. 

ORDER XLVIIL 

.Mucelkmeom, 

1. Process to be served at expense of 
party issuing. 

Costs of service. 

2, Orders and notices how served, 
d). Use of foiaus in apiamdices. 

ORDER KLIX* 

ClNir/enuI Hif/Jt (h:\urt$. 
t. 'tCliu may serve imocess of Hi,fdi 
Courts. 

2, Saving in rcs})ect of Cliartored High 
( 'ouris. 

3. Apidication of rules. 

ORDK]> L. 

Prorhiclal Smu'll Cam^r..^ 

I. Provincia,] Small Caaisc Courts. 


Ol.rDEK l.L 

P rt’shh'.nrif Rtiiall 

I. Presitloncy Small Cause Courts. 

.\ppendices to the First Schedule. 

Forms- 

A. — Pleadings, 

b Titles of suits. 

2. Description of parties ill parliculav 
cases. ■' 

3. Plaints. 

4. Written statements. 

.11 — Process. 

C. — Discovery, Liispectioii and Admission. 

D. — Decrees. 

E. -— Execution. 

F. — Supi'demeixtal Proceedings. 

G. — -A-piieal, Bcferenee and Review. 

IL— Miscellaneous. 
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363, 365 

363^394. i 

101, 102 

■ ■ 366 1 

365&3(;0 ; 

"■"■ 368' 

368 

104 

367 

0. 37, R. 1. 

367 

1 '■•103:'", 

359 i 

34,7**350 ■ 
353&359' 


370 

370:. 

0,»6 

- 372A 4^371 

„ 371 . , 

!!! 

1" .372 

'• 372 

■ 

582 

582, 


last para 

:lasti'>a.rii''" 


582 

■'582,:";- 


last para 

•'Mast .pa:ra'-. 

98 

373 

"',;373,374:,.^-. 

374 

373,374 

, 375.' 

'■■■■',375, 
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1908 1 

1882 

1877 

■ ■."^ ■■■'■. ' 

1861 

1859 

1908 

1882 

1877 

1861 

1859 1 

0.25, B. 2 

381 

380& 381 


35 

0.31R. 1 

437 

437 



0.2fi,K. 1 

383 

383, 384 
« 385 


175 

„ ‘i 
„ 3 

0.32E. 1 

438 

439 

438 


... 

2 

384-" ■■■■: 

:;■.■■- ■■384, ■-■ 


175 

440 

440 



„ 3 

HS.5 

;■.■■■■■ 385," ,■ 


175 

„ 2 

442 

■■ 442 ■■ 




380 

383, .384 
■: '385,386 


175&176 

' ,1 3 

443, 446 
445, 456 

443, 446 
443, 456 


... 


387 

387 


177&178 

1, 4 

440fe443 

445, 440 




■■■■■■'■■■388., ■■■■ ".■ 

• •" ' ' ■ 



: 11 5 

441, 444 

441 



•'':7 

:■■■ ^■■./389- 

389, 390 


179 

11 6 

461 

461 




■■■■■,:■■,' ■390^ ,■.' 

.„■ 390 ■■■ ■ 


179 

1, ■ 7 

462 

462 



'' '9 

302 

302, 39.3, 
39S, 399 


180 & 

. 11 8 
1, 0 

447 

446 

444 

446 





&409 


307 

„ 10 

448, 449 

448 








„ 11 

458, 459 

468, 469 



10 

303 

392,393, 

398,399 


180 

„ 12 
„ 13 

450t.o453 

454 

450to453 



„ 11 

304 

394,395 

400 


181 

„ 14 

„ 15 

455 

460, 463 

463 



12 

395 

394,396, 


181 

11 16 

464 

464 


297 

400 

... 

0.33R. 1 

401 

401 


299.300 

13 

39B 

.396 



2 

403 

403 


301 

„ 14 

396par2&3 

396(2) (3) 



1, 3 

404 

404 


304 

„ ,15 

397 

397 

... 

182 

0.33, R. 4 

406 

406, 407 


302, 304 

16 

398 

397 


182 

11 5 

405, 407 

405, 407 


305 ! 

17 

399 

399 

. . . 

6 

408 

408 


306 

„ IS 

400 

394, 305, 


181 

11 7 

409 

409 


308 



400 


„ 8 

410 

410 


'■ •-.* ■■ ■ ■ ■! 

0.27, K. 1 





„ 9 

414 

414 


3.09 ; 


417, 

37, 38, 417, 


17 cl. 3 

,1 10 

411 

411 


■■' ' i 



432 vl- 40 


& 26 cl.6 

„ 11 

412 

; ■■ ^ 412 ; 





50, 417, 



1, 12 







418, 435 



n 13 





3 

418 

49, 50. 417, 


26 

1, 14 




310 



418, 435 



,1 15 

413 

413 



„ 4 

419 

1 419 

... 

52, 67 

.1 16 

415 


... 

„ 0 

420 

1 419,420 


67 

0.34, B. 1 







1 424 


T. P. Act, 



1 

V 0 

421 

410, 420, 

. . . 

67 

S. 85 






421 



11 2 

T. P. Act. 

r85 

, ] 

59 1 

t. 7 

423 

423 


69 


S. 86. 



■ ■ ' ..,■ 

„ 3 

I 426,427 

i , 427 


71 

■ '■ ,1 ■b’ 

T. P. Act 



■'■ ■ ' f 

0.28,K. 1 ; 165 

1 ■465 


10 


S. 87. 1 





466 

1 466,467 


20 

,1 4 

T. P. Act 



■ ... ■■ 1 

!! 3 

467 

! 466,467 

... 

20 


S. 88. 



, ■ ■ ■I.' 

0.20, E. 1 

435 

i 40,50,417, 


■ 26 ' 

„ 5 

T. P. Act 

■ . ■' 89 ■ 


CO ■; 


1 4-18,435 




S.89. 



, ■;: j 

9 

436 

i '60, 436 


'45, 63 

11 6 

T, P. Act 




„ 3 

i 436) 

1 436' 

... 

45, 63 


S. 90. 


i 1 

O.30.E. 1 



.■« , ’ 

1, 7 

02 

92 

... C6 ■ > ■ 1: 

,, 2; 




1, 8 

93 


■Sec. 2 ' 

1 . „ , ;■:„: i. 

3 ... 




9 

,1 10 

1 94 



... 

„ 5' 




11 tt 





r>; 




11 12 

t 96 

■ . Ofi,,- 


100 

*3 


i ”* 



11 13 

i 97. 


Sec. 5 


11 


'! ■ 



11 141 09 

08**99 

Sec. 7 

liO ' ‘ - 

<■ 


■| "■ ' 



0.36, E. 1 

■ .. 471 -::. ■ ,■ 

471 


. i ... 

n 1C 

1 ■:■■■■>■: ,-...:.■■■- ■ 

, ...'■'■■■■■■■■■■''■■ 

■;■■■■.■■.■,„,::■■■ ■. ■ 
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1877 1861 1859 ! 1908 1882 1877 1861 1850 


O.B5, E.3 
„ R.4 
„ 5 

6 

(J,o6. JU 

2 


0.37, R.1 
2 

„ 3 


M '6 

7 

0.58, R.l 

H 2 


. 10 
„ 11 
„ R.12 
0.39, R.l 


476 

473 

474 

475 
627 

528 

529 

530 

531 
538 

532 

533 
■ 534 

535 

536 

537 

477, 478 

479 

480 

481 

483, 484 

485 

486 

487 

488 

489 

490 


5 495 

6 498 


„ 10 502 

0.40, R.l! 508 

„ 2 503 

„ 3 503 

„ 4 ... 

,, 5 504 

0.41, R.l 541 


4! 544 
5 545 


10; 549 

11 551 

12 552 

13 550 

14! 553 



477, 478 
479, 588 

480 

481 

I ■ 483, 484 ■ 

485 J 

486 

487 

488 

489 

490 

492,' 503 & 
504 

493 & 496 
494 

493 & 496 


501 

502 
494,. 

305 & 503 

503 

503 

492,' 503 & 

504 

541 

542 

543 

544 

545 

546 

547 


0.14, R.15 
. 16 


78 

81,82, 83 

84 

85 

86 
87 
89 


95 & 243 

95 & 243 
95 & 243 


333& 335 
334 

336 

337 

338 


. 33 

,, 34 

M 35 
„ ^6 
.. 37 

0.42, R. 1 
0.43, R. 1 


0.44, R. 1 
0.45,R. 1 


. « 

M 9 

„ 10 

„ 11 

,, 12 

„ 13 

14 

„ 15 

„ 16 

0.46, R. 1 

n 2 

,7 3 

„ 4 

n 5 

„ 6 

„ 7 

0.47, R. 1 


.. 554, 

555 

556 

557 

558 

559 

560 

561 

562 

565 

566 

567 

568 

569 

570 

571 
574 
577 

O. 58, R, 
576 

579 

580 

581 

587 

588 


r}D>i 

556 

97 & 557 

558 

559 

560 

561 

562 

565 

566 

567 

568 

569 

570 

571 
574 
577 


348 

35i 

354 

354 

355 
35<> 

357 

349 & 35ti 
35<9 
350 

35‘i 

36)0 

360 

361 
37 

36, 94 
363 36)5 

31)6 

369 & 370 


623 

624 

625 

626 & 629 
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11)08 

1882 

1877 

1861 

1859 

1908 

1882 

1877 

1861 

1859 

0.47, R. S) 

629 last 

6-29 



Sch. 3. R.4 

322-B 





para. 




. n 5 

322-C 


.' . .. ,..,■'■■■ 


0.48, R. 1 

93 

93 

2 

... 

n 6 

322-D 




2 

94 




„■ 7 

323 

322 


■ . " . ♦ « 

3 

644 

644 


♦ . * 

, n 8 

324 

324 



O40.R 1 

636 




„ 9 

324-A 

325 



2 





1, 10 

325 

321 



3 





1, It 

325-A 

'...'■ 


' ..4' ■ 

0.50, R. 1 





,1 12 

325-B 



• i« 

0..51.R. 1 














n 13 

325-C 


tm 
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11 


10 

# 

4 







17 


5 

S01.2R, 1 

506 

506 ' 

312 & 313 



114 


123 

^ 2 

507 para. 

507, para. 1 ... 

314 

14 


115 


123 

11 3 

508 

508 


315 



116 


124 

. 4 

509 : 

.wo 


316 



143 


39 & 134 

„ 5 

507 (2) 

507, 510, 


314, 319 

■ -1 ■ 


209 


193 


- &.511 

511, 512 





224 

: ■ — - > ■,9'S- 

285 

11 0 

512 

510, 511 


319 



236 





& 512 





■245' 


215 

H 7 

513 

513 


317 

1i: ■ 


300 


262 

8 

514 

514 & 515 


318 



301 


265 

9 

5! 5 

514 & 515 


318 

17 


328 


226 

.. 10 

516 

422 468 


62 

, ii: 


331 


229 

14 

. 5:17 

517 


321 

11 


335 


269 

„ 12 

518 

518 & 519 


322 



345 


273, 280 

„ 13 

519 

518 & 519 

... , 322 

n 


346 


273, 280 

. 14 

521.) 

520 

323 

11 


358 


282 

15 

. 521 ■ 

521 


324 

.11 


369 


105 

11 16 

522" 

522 


325 



■ 402 


292 

„ 17 

623 ■ 

523 & 524 


326 

■11. 


406 


303 

„ 18 

Cf.S.19Act 






426 


70 


IX of 1899 




11 


491 


88 

1, '19 

524 

.523 & 524 


326 

■1* 


497 


96 

20 

525 

525 & 526 


327 

11 


540 


332 

21 

526 

525 & 526 


327 

n 


564 


352 

22 

Cf.S.3Act 




11 


572 & 573 

i 



IX of 18!KI 






: 574 & 576 

i .. 

359 

;'23| 





n 


583 


362 





11 


592 & 593 


367 & 370 
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630 


380 





11 


643 

16 & 19 


:SGh3'R,l| 

321 



.... 

11 ■ 


649 


296 


322 

322 



,, ■ ■ 


650 1 

: '220 

3' 

:«2-A 

■ 323 

••• 


., 11 , 


652 ; 

,■■ ,40 ; ; 
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C.'P. c., 
1882. 

C. P. 0., 1008. 

C. P. C„ 
1882. 

C. P. C„ 1908. 

C. F. G., 
1882. 

c. P. C., 1908. 

1 

S. 1. 

47 

Cf. 0. 2, rr. 6, 7. 

99-A 

n. 9, r. 5. 

2 

.S. 2. 

48 

s 

'20. 0. 4, r. 1. 

100 

o. 9, r, 0, 

3 

Ss. 154, 156, 157, 158.. 

49 

Cf. a 137. 

101 

0. 9, r. 7. 

4 

a 4. 

50 

0 

7, rr. 1, 2, 4, 5, (i. 

102 

O. 9, r. S, 

4-A 

B. 5. 

51 

p 

6, rr. 14, 15 (1 ) 

103 

(.). 9, r. 9. 

5 

S. 7. 

62 

p 

0, r. 15 (2, 3). 

104 

f)mi tied. 

(> parai^. (c) 


53 

0 

0, r. 17; cf. O. 7, r. 11 

lf>5 

0. 9, r. 10. 

& (d). 

Omitted, 

54 

0. 

7. r. 11; cf. 0.0. r. IS. 

106 

0. 9, r. 11. 

6 last, para 

S. 6. 

55 

0. 

7, r. 12. 

107 

0. 9. r. 12. 

7 

Of S. 4. 

56 

p. 

7, r. 13. 

KtS 

0. 9, r. 1.3. 

8 

S. 8. 

57 

P- 

7, r. 10. 

109 

C. 9, r. 14. 

0 

Omitted. 

58 

b. 

7, r. 9. 

110 

0. 8, r. 1. 

10 

,, 

581ast ])ara. 

b. 

4, r. 2. 

111 

O. 8, r. 6. 

11 

B. 9. 

59 

!o. 

7, r. 14. 

112 

0. 8, r. 9. 

12 

a 10 . 

60 

O. 

7, r. 15. 

113 ■ ' 

0. 8, r. 10. 


a 11 . 

61 

0. 

7, r. 16. 

114 

Cf. O. 0, r. i. 

18, 

a 14. 

62 

0. 

7,r. 17. 

115 

Cf. (). 6. rr. 14, 15 

14 

S. 1.3. 

63 

o. 

7, r. la 

116 

Rr. 16. 17. 

15 

s. m 

64 

o. 

27, 0. 5, r. 1. 

117 

0. 10, r. 1, 

IB 

S. Ifi. 

65 

0. 

5, E 2, 

118 

0. 10, r. 2. 

16-A 

a 18 . 

66 

0. 

6, r. 3. 

119 

0. 10, r. 3. 

17 

a ' 20 . 

67 

0. 

5, r. 4. 

120 - 

0. 10, r. 4. 

18 

a 19. 

68 

0. 

5, r. 5. 

121 

0. 11, r. 1. 

19 

S. 17. 

60 

0. 

5, r. 6. 

122 

Cf. 0. 48. r. 2. 

20 & 21 

Omitted. 

70 

0. 

5, r. 7. 

123 

0. n, r. 3. 

22 

Ss. 22, '23 (1). 

71 

0. 

5, r. 8. 

124 

0. 11, r. n. 

23 

Ss. 22, 23 (2). 

72 

0. 

5, r. 9. 

125 

0. 11, r. 0. 

24 1st and 


73 

0. 

5, r. 10. 

126 

0. 11, r. 8. 

3rd paras. 

Ss. 22, 23 (3). 

74 

0. 

5, r. It. 

127 

0. 11, r. 11. 

24 para 2 

Omitted. 

75 

0. 

5, r. 12. 

128 

0. 12, r. 2. 

25 

S. 24. 

76 

0. 

5, r. 13. 

129 

0. 11, rr. 12. 13. 

20 

0. 1, rr. 1, 4(a). 

77 

0. 

5, r. 14. 

130 

0. 11, r. 14. 

27 

0. 1, r. 10 (1). 

78 

0. 

5, r. 15. 

131 

0. 11. r. 15. 

28 

0. 1, rr. 3, 4, (6). 

79 

0. 

5, r. 16. 

132 . 1 

0. 11. r. 17. 

29 

0. 1, r. 6. 

80 

0. 

5, r. 17. 

133 1 

;0. 11, r. 18 n i. 

30 

O.l.r.Sd). 

1 81 

0. 

5, r. 18. 

134 i 

0. 11, r. 18 '(2). 

31 

0. 1. r. 9. 


0. 

5, rr. 19, 20 (1). 

135 

0. H, r. 20. ^ 

32 

0. 1. rr. 8 (2), 10 ( 2, 3, 

83 

0. 

5, r. 20 (2). 

136 

0. 11, r. 21. 

33 

5 ), 11. 

84 

0. 

5, r, 20 m. 

137 

0. 13, r. 10. 

0, 1, r. 10 (4). 

85 

s. 

28, 0. 5, rr. 21, 23. 

138 

0. 1.3, r. 1 ('J 

34 

0, 1, r. 13. 

86 

0. 

5, r. 22. 

139 

0. 13, r. 2. ' 

35 

0.1, r. 12. 

87 & 88 

0. 

5, IT. 24, 29. 

140 

0. 13, rr. 1 ( 2 j, 3. 

36 

0. 3, r. 1. 

89 

0. 

5, r. 25. 

141 

0. 13, r. 4. 

37 

0. 3, r. 2. 

90 

0. 

5, r. 26. 

141-A 

0. 1,3, r. 5. 

38 

0. 3, r. 3. 

91 

0. 

5, r. 30 (U 2), 

142 ' 

0. 13, r. 6, 

39 

0. 3, r. 4. 

92 

0. 

6, r. 30 (SI 

142<'A 

0. 13, r. 7. 

40 i 

0, 3, r. 5. 

93 

0. 

48, r, 1. 

143 

0. 13, r. 8. 

41 1 

0, 3, r. 6. 

94 

a 

142, 0. 48, r. 2. 

144 

U. 13, r. i 

42 

0. % r. 1. 

r 95 

s. 

143 

145 

0. 13, r. 11. 

43 

0. 2, r. 2, 

96 

0. 

9, r. 1. 

146 

0. 14, rr, 1, 2. 

44 

0. 2, rr. 4, 5. 

97 

0. 

9, r. 2. 

147 

0. 14, r. 3. 

46 

46 

0. 2, rr. 3, 6. 

Of. 0. 2, rr. 6, 7. 

98 

99 

0. 

|o. 

9, r. 3, 

9, r. 4. 

148 

149 

0. 14, r. 4. 

0. 14, r. 6. 




C. P. Cl, 
1882. 


206 third 
yarn. 

207 

208 
200 
210 


0. P. C., 1908. 


B. 152. 

0. 20, r. 9. 
0. 20, r. 10, 
B. 34. 

(I 20, r. 11. 


211 &212 a2('12;, 0.20, r. 12. 


213 

214 

215 
215 A. 
210 
217 

218-220 

221 

222 


0. 20, V. 13. 

0. 20, r. 14. 

0. 20, r. 15, 
0.20, r. 10. 

0. 20, r. 19. 

0 20, r. 20. 

Cf. S. 35/1, 21 
S. 20.r. OCB). 
Cf. S. 35 /3). 


223 first S* B8. 

para. . 

223 second S. 39. 
and third 
paras. 

i23 fourth B* 41. 

para. 

m fifth 0, 21, r. 4. 

para. 

223 sixth 0. 21, r. 5. 

para. 

^24 0. 21, r. 0 

225 0. 22, r. 7, 

220 0.21, r. 8. 

227 0. 21. r 9. 

228 S. 42. 

229 S. 43. 

229-A B.45.:- 

229-B B. 44. 


-^24 0. 21, r. 0 

225 0. 22, r. 7, 

220 0.21, r. 8. 

227 0. 21. r 9. 

228 S. 42. 

229 B. 43. 

229-A B.45.:- 

229-B B. 44. 

230 first 0. 21,r. l0. 
para. 

230 second 0. 21, r. 21. 
para, 

230 third S. 48. 
and fourth 
paras. 

231 0. 21, r. 15. 

•232 0. 21, r. 10. 

233 S. 49. 

234 S. 50. 

235 O. 21,r. 11 ('2,'. 

•23t! n. 21,r. 12. 

237 O. 21,r. 13. 

2.38 O. 21,r. 14. 

239 ().21,r. 26ri, 2). 

240 O. 21,r 26('3). 

241 O. 21, r. 27. 

‘242 0.21,r. 28. 

243 O. 21, r. 29. 

'244 S. 47, 

•245 O. 21,r. 17. 

•245-A S.5fi, 

24.5-B 0. 21, r. 37. 

24fi 0.21,r, 18. 

247 0.21, r. 19. 

248 


0. P. u., 
•1882. 


C. P. C.. 1908. 


0. 21, p. 23. 

O. 21, r. 24 (I ). 

O. 21,''rr. 24 f2, 3), 25 

Si 

Of. 8, 145. 

(). 21, r, 30. 

O. 21, r. 42. 

O. 21, r. n ("1). 

O. 21, r. 3. 

Omitted, 

O. 21, r. 2. 

0. 21, r. 31. 

0. 21, r. 32. 

O. 21, r. 34 (1-4). 

O. 21, 1% 34 (5). 

0. 21, r. 35. 

0. 21, r. 30, 

B, 54. 

^ ■ B. 00. 

■0.21,r.41. 

0. 21, r. 40. 

O. 21, r. 43. 

O. 21, r. 51. 

B 02. 

O. 21, r. 52. 

0. 21, r. 53. 

0. 21, r. 54. 

0. 21, '.r. 55. 

S. 04. 

0. 21, r. 50. 

0. 21, r. 58. 

0. 21, r. 59. 

0. 21,r. 60. 

0. 21, r. Gl. 

0 21,t. 62. ' 
O*21,r.03. 

0. 21, r. 64. 
a 03. 

O. 2i, r. 05. 

O. 21, IT. 00, 7(1 
Omitted. 

0. 21, r. 07. 

0. 21, r. 08. 

0. 21, r. €9. 

O. 21. r. 73. 

0. 21, r. 71. 

0.21, r. 72, 

B. 73. 

O. 21, r. 76. 

0. 21,t‘.'77. 

0. 21, r. 78. 

O. 21, r. 79fi;. 

O. 21, r. 79 r2';. 

0. 21,r. 79C31 ■ 

O. 21,r. 80. 

0.21, >.81. 

0. 2‘1, r. 82. 

0. 21, r. 83. 

0. 21, r. 84. 

0.'21, r. 85. 

. 0. 21„-r. 80, 
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Comparative Table 


C. P. C. 
18fW. 


0. 23, r. 4. 

O. 24, r. i. 

0. 24. r. 2. 

O. 24, r 3 
O. 24. r. 4. 

O. 25, r. 1 (1, .^i 
O. 25. r. 2. 

O. 25, r. I, (2). 
0. 26. r. I. 

O. 26, r. 2. 

O. 26, r. 3. 

S. 76, 0. 26, r. 
O. 26, r. r,. 

O. 26, r. 6. 

O. 26, r. 7. 

O. 26, r. 8, 

8.78. 

O. 2(!, r. 9. 

0. 26, r. 10. 
0.26, r. il, 

O, 26, r. 12. 

0. 26, IT. 1.3, 14 
0. 26, r. 1.5. 

O. 26, r. 16. 

O. 26, r. 17. 

O. 26, r. 1 8. 

O. 33, r. 1. 
Omitted, 
t). ;{3, r. 2. 

O. 3.3, r. 3. 

O. .33, r. 5. 

0. .3.3, r. 4. 

O. 33, r. 5. 

O. 3.3, r. 6. 

0. 3.3, r. 7. 
o. a3, r. a 
o. .3.3, r. 10 . 
0.3.3, r. 11. 

0. .33, r. 15. 

0. 33, r. 9. 

0. 33, r. 16. 
S.:79, O. 27. r, 
0. 27, r. 2. 

0. 27, r. 3. 

0. 27, r. 4. 

0. 27, r. 5. 

0. 27. r. 6. 

O. 5, r. 27. 

O. 27, r. 7. 

8.80. 

OmittedfseeSec 
Sec. 2 ). 

0. 27, r. 8 n ;. 
0. 27, r. 8 (2'). 
8. 81. 

8. 82. 

8. a3. 

8. 84. 

8. ai. 

8 . - 86 , 

8 87. 


323 r The Third Schedule. 

324 
.324-A 
.325 
325-A 
325-B 
.325-C -I 

326 ■ 8. 72. 

■327 8. 67. 

328 0 . 21, r. 97. 

329 ■ 0. 21, r. 98. 

.330 0. 21, r. 98. 

.331 0. 21, r. 99. 

332 0. 21, rr. KKI-lOl, 103. 

3.33 0. 21, r. 102. 

.334 0. 21, rr. 97, 98. 

335 0. 21, rr. 97, 99, 103. 

.336 8. 55. 

3.37 0. 21, r. 38. 

337-A 0. 21, r. 40. 

3.38 S 57. 

339 0. 21, r. .39a-4j. 

340 0.21, r. 39(5). 

341 & .342 8. 58. 

34.3 0. 21, r. 25. 

.344-360-A RepealedbytheProviiici- 
al Insolvency Act, 1907 
.361 0. 22, r. 1,' 

362 0. 22, r. 2. 

363 0. 22, r. 3 (1 ). 

365 0. 22, r. 3 ({ ). 

366 0. 22, r. ,3 (2). 

367 0. 22, r. 6. 

368 0. 22, r. 

369 0. 22, r. 

370 0. 22, r. 8. 

371 0. 22, r. 9 (1, 2). 

372 0. 22, r. 10. ' 

372-A 0. 22, r. 9 fH }. 

373 0. 2.3, r. 1. 

374 0. 23, r. 2. 

.375 0. 23, r. 3. 


0. .32 r. 1 i 
O. 32, r. -11 
Omitted. 
0. 32. f. 6. 
O. 32, V. 7. 
(). 32, r. 15 
0 .32, r. U; 
0. 28, r. J. 
O. 28, V. 2. 
O. 28, r. 3. 
0. 5, r,i' 28 
8.88 

0. 35, r. 1. 
0.-,35, r. 2. 
O. .35, r. 4. 


O. .35, T. 6. 

I O. .35. r. 3. 
i 0. 38, r. 1. 

! O. .38, r. 2. 
0. 38, r. 3, 
0. 38, r. 4. 
Omitted. 

O. 38. r. 5. 
() 38, r. 6. 
O. 38, r. 7. 
i O. 38. r. 8. 
O. .38, r. 9. 
O 38, r. 1(1. 
0.38. r. 11, 
8 95 

0.;39, r. 1. 
O. .39, r. 2, 
0. .39, r. 3. 
O. 39, r. ,5 
O. 39, r. 4. 
S/9.5. 

O, .39, r. 6. 
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Comparative Table. 


560 


577 

578 

579 
480 

581 

582 
582-A 

583 

584 

585 

586 

587 

588 

589 


O. 41, iv82. 

S. 99. 

0, 41, r. 35. 

O. 41, r. 36. 
0.41, r.37. 
a 107 (2), O. 22. 
Cf. S.146. 

CIS. 144 a)- 
Gf. a 100. 

Cf. S.101. 

S. 102, 

S. 108, 0. 42, r. 
S. 104, 0. 43, r. 1 

G irui 


(1 P. 0., 

1882. 


C. P. C., 1908. 


499 

500 

501 

502 

503 

504 

505 

506-526 

527 

528 
,529 

530 

531 

532 
533' 

534 

535 

536 

537 

538 

539 
■540 

541 

542 
.543 

544 

545 

546 

547 
54B 

549 

550 


O. 39, r. 7. 

0. 39, r. 8. 

0. 39, r. 9. 

0. 39, r. 10. 

0. 40, IT. 1-3. 

0. 40. r. 5. 

Omitted. 

The Second Schedule. 
0. 36, r. l. 

0. 36, r. 2. 

0.36, r. 3. 

O. 36, r. 4. 

0. 36, r. 5. 

0. 37, r. 2. 

0. 37, r. 3. 

0. 37, r. 4. 

0.37, IV 5. 

0.37, r. 6. 

0. 37, r. 7. 

0.37, r. 1, 

Ss. 92, 93. 

a 90 . 

0. 41, r. l. 

0.41,r.2. 

0. 41, r. 3. 


il. ('i)^v(s) 
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Civ Pra. CO0E (ACT V OF 1903 ) 

Pre-emble, 

Synopsis. 

(1) Code, if exhaustive. 

(2) Code, if retrospective. 

(3) “Consolidate and amend.’' 

(4) Courts of Civil Judicature. 

C5) Extent of the Code. 

(6) Interpretation, 

(I) Code, if exhaustive. 

-—The Code is not exhaustive of ah the 
ft)rms of procedure : 1917 P H C C 137::2 P 
LJSOGrlPLW 336r39 1C 779; see to the 
same effect 3 C L J 67r33 C 927; and 2 P L J 
3Gl:=l P L W 551r39 I C 763. 

—But as regards matters specifically dealt 
u'ith by the code, the code is exhaustive : 
d C W N 825=4 Bom L R 793=29 I A 196 = 
29 C 707 P C; see to the same effect A I R 1926 
568; and A I R 1926 L 670; and 18 C W N 954= 
20 I C 815; and 23 A 167; and 33 C 927; and 
35 C 353; and 36 C 354; and 4 ! C 442. 

—Where a particular matter is not dealt 
with by the Code it is not to be presumed 
that such matter is prohibited,, but it should 
be deemed to be permissible unless it is 
showm to be prohibited by law :14 C W N 586 
=n C L J 435; see to the same effect 36 C 193; 
and 3 C L J 29 and 10 C W N 719 and 10 C h J 
91=1 ( C 677; and 17 M L J 143; and 17 A 29; 
and 33 C 927; and 58 I C 748=1 L 339; and 15 
A 84: and 84 I C 134=48 M 494: and II A 267 

F B; and 5 A 163 F B; and 37 C 399. 

—The Code does not prohibit the power 
of the Court to punish for contempt : 17 G 
W N 1253=18 C L J 452=20 I C 81=41 C 173; 

see also 8 B 380. 

—Court having particular power before 
the Code retains that power unless such 
power is specifically taken away by the Code. 

34C97; see 13 C 189; and 5 C 819. 

(2) Code, if retrospective. 

- The Code is retrospective so as to affect 
fsli rights and matters dealt with by it except 
the right of appeal : 17 C W N 622=19 1 C 391 
=40 C 704; see also 124 I C 817=A I R 10‘*>0 C 

422=57 C NS. 

— Right of appeal is not affected retro.s- 
pectivelv : 1912 P W R 272=169 P L R 1912= 

16 1C 834. 

— Section 48 governs application for exe- 
cution of mortgage decree got under the old 
Code. 51 PR 1870 

—The Code applies retrospectively to all 
cases pending or about to be instituted at the 
time it came into force. 9 1 C 815. 

— But where the Court has already exer- 
cised jurisdiction under the old Code it re- 
mains unless removed or affected by the new 
Cods. 4 C 655 F B. 

(3) “Consolidate and amend.” 

—“Consolidation means collection of sta- 
tutory law on the subject and bringing it 
down to date. Construction of a consolida- 
ting statute must be with reference to the 
circixmstauces existing at the time of the 
consolidating Act itself and with those exis- 
ting at the time of the preceding Act” : 22 T 
A t07=2“2 C 783 (P C.) 


. —Where the meaning is plain no regard 
should be paid to the previous law. But in 
case of doubt resort may be had to I he pre- 
vious state of the law. 56 1 C 163=47 C A 33 
=43 M 550; see to the same effect 23 1’ A. 18= 
2'3 C 563; and 20 M 97; and 28 C 517; anti A 1 1 
. 1926 M 906. 

(4) Courts of Civil Judicature. 

—The expression “Courts of Civil Judi- 
cature” means all Courts which try suits and 
proceedings of a civil nature, see cases luider 
s, 9. 

—Insolvency procedure is civil procedur*- 
but the procedure of Insolvency Courts both 
in the Mofussil and in Presidency Touus 
regulated by special Act though in certain 
matters the procedure of the Code is applied 
see Pro. Ins. Act 1920 s. 5 and Pre.s. Towji> 
8.90. Ins. Act. 1909. 

— The Code api)iie.s to Revenue ^ Courts 
except where its operation is negatived by 
the special or local law governing such Courts. 

19 A 510; see also 5 A 406; and 2 C W N 127; 
and 18 C 368 F B; and 21 C 514; and 22 A 182; 
and 21 M 236; and 6 A 170; and 29 M L J 474= 
31 I C 59; and 12 C 50; and 35 C 799; and 14 .4 
347; and 21 A 405; and 40 C 518; and 10 M I J 
398; and 27 C 508‘. and 21 C 428; and 38 C 832; 
and 21 0 C 220=48 1 C 119; and 9 I A 174 = 

9 C 295. 

—Even where the trial of the suit is spe- 
cially provided for by the special or local 
law, the Code will apply where and appeal is 
taken to a Civil Court from the decree of tin- 
Revenue Court, or such decree is transferred 
for execution to the Civil Court ; 5 C W K 

279=28 C532. 

—The Code applies to proceedings on the 
Admiratly side of the High Court : 12 B 237, 

—The Code applies to proceedings in the 
testamentary and intestate jurisdiction of 
the High Courts and Mofussil Courts except 
as otherwise provided by the Indian Succe- 
ssion Act 1925 : 9 Born 241 ; see to the same 

effect 24 C 30. 

— The Code does not apply to Maml.'ii- 
dar's Courts : 13 B 552; see to the same effect 
6 8 LR 67=16 I C 675; and 17 B 645. 

—But the High Court has revisioiial juri- 
sdiction over the Mamfatdar’s Courts niider 
.s. 115 of the Code : 21 B 775; and see to tin- 
same effect 23 B 761 ; and 2 Bom L R 1 136 = 

, . 25 B 395 F B; and 18 B 449. 

v5) Extent of the Code. 

—See also cases under s. 1. 

— The Code applies to foreignet's : 25 A L 
J 356=A I R 1927 A 413=49 A 669; see alsi» 

20 B 133; and 13 M L J 287=7 C W N 754 = 
26 M 544 P C; and 35 M L J 189=47 ! C 708. 

— The Code applies to property situate 
outside the jurisdiction of British ’ Courts ; 

2 Bom L E 47=24 B 407. 

—The Code applies to the procedure of 
all Courts of Civil Judicature except as rega- 
rds eases under s. 4 of the C(?de. 

(6) Interpretation. 

—See cases under Corxstriiction of statutes. 
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C. P. C. 1908 SECTION I 

( I ) British India, 

( 2 ) Scheduled Districts. 

( 3 ) Scheduled Districts to which the 
Code is extended. 

( I ) “ BRITISH INDIA. ” 

—But retains its own law until altered by 
the Crown or the Legislature— 19 Bom., 680. 

— Where however the Sovereignty over 
territories is ceded to the Govt of India only 
for limited purposes, such territories will 
not form part of British India. This 
rule will apply to lands given for railway 
Administration : 2 C. W. N. 1=9 P. R, i897r7 
Sar. 239 r24I. A. 137 = 25 C. 20 p. c., can- 
tonment areas : 14 Bom. L B. 876=17 1. C. 
534=37 BOM 152, civil stations etc : lOB. 186 

—The Cantonment of Secunderabad is not 
part of British India 21 Calc., 177. 

— And in 9 B. 244 it was held that the 
Cantonment of Wadhwan is within the limits 
of British India; but this was dissented from 
in 17 I. C. 534=14 Bora L. R. 876=37 B. 152. 

— The Agency tracts have special jurisdic- 
tion of their own, and the Subordinate Judge 
of Vizagapatam cannot, in a suit pending 
before him, attach before Judgment proper- 
ties situate in the tracts : A. 1. R. 1925 M. 

1100=48 M. L. J. 680=88 I C. 430 

— British Indian Courts have Jurisdiction 
over 'foreigners : A. 1. R, 1927 A. 413=101 I 
C. 673=25 A. L. J 356=49 A. 667 

—Court will not pass a decree against a 
foreign subject if it cannot enforce it : 101 I. 
a 438=23. S. L. R 46=A. I R, 1927 S. 160. 

— It has been held that’ native States of 
Kathiawar do not from part of Baitish India 
10 C. W. N. 361=33 1. A. 1=8 Bom. L. R. 
129 = 3 A.L. J.250 = 3C. L. J.395 = 1 M.L. 
T. 115=16 M. L J. 115=33 C. 219 p. c; nor do 
the Tributary Mahals of Orrissa ; 6 C. W. 

N. 573 = 29 C. 400; 

— The Berars are held by the Govt, of 
India under a sort of mortgage under the 
treaty of 21 si May 1853 with the Nizam, and 
the Code extends to them by Notification No 
949 I B of 26 th March 1909: see 6 N. L. R. 

49 = 61. C. 429. 

( 2 ) SCHEDULED DISTRICTS. 

— They are parts of British India to which 
the Generals Acts and Regulations and the 
Jurisdiction of the ordinary Courts of Judi- 
cature do not apply, unless the Legislature 
has expressly made them applicable : A. I 
R. 1919 P. d 150 = 42 M. 813 = 461. A, 151 = 
17 A L. J. 694 = 21 Bom L. R 914 = 30 C L. 
J 209 = 23 C. W. N 1033=37 M. 1.. J. 11 = 26 
M. L, T. 127 = 10 M. L. W. 362 = 1919 M. W. 

N 502 = 51 I. C. 185 P. C, 

ii. (t) 


C. P. e. ( I908 ) S. 1 ( Contd.) 

( 3 ) SCHEDULED DISTRICTS TO WHICH 
THE CODE BAS BEEN EXTENDED. 

—The present code, as contrasted with the 
former codes, is divided into ) “body of 
the Code” and (h) “rules.” It has been held 
that the former creates jurisdiction, while the 
latter are rules indicating the mode in which 
the jurisdiction is to be exercised 41 Ind. 
Cas 598=44 Cal 929=21 Cal W N 877=26 Cal 

L J 49 F B. 

— ^The “body of the code” being sub- 
stantive law cannot be altered except by 
the Legislature. But as regards the “rules,” 
power has been given under s. 122 of the 
Code to the various High Court to effect ame- 
ndments subject to the provisions of Part % 
of the Code. 

—The “body of the Code” should be read in 
conjunction with the provisions of the “rules” 
20 Ind. Gas 39=41 Cal 108=18 Cal L J 613. 

—But in case of conflict between them, 
the former must prevail 22 Ind. Cas. 690; 1926 
Mad 676=1926 M W N 341=51 M L J 90=95 

2nd Cas 439 

—The clear words of the Code will previal 
over the forms in the schedule : 40 Ind. Cas 
816=21 Cal W N 1147; see also Pre-emble-/?/- 
ierpretation. 

C. P. C. 1908 SECTION 2. 

(1) Legislative Changes. 

(2) Decree and Order, distinction between. 

(a) ^'Rights of Parties as to Matters in 
controversy'^ 

(h) '’^Coriclusively Determines" 

(c) ^'’Formal Eapression" 

(d) 

(3) Decree : Preliminary and Final 

(4) Orders which are “decree” 

(5) Orders which are not “decree” but whieh 
are appealable. 

(6) Orders w^hich are neither^ “decree” nor 
appealable. 

(7) Orders in Arbitration Proceedings. 

(8) Orders in Execution Proceedings. 

(9) Orders in Restitution Proceedings. 

(10) Orders dismissing suit or appeal. 

(it) Orders rejection plaint or memorandum of 
appeal. 

(12) Orders returning plaint or memorandum of 
appeal. 


t 2 ) DECREE AND ORDER, DISTINCTION 
BETWEEN. 

— Adjudication which is neither decree 
nor order is not contemplated by the Code 
19 C. W. N. 449 : 42 €. 614. (P. C.) 28 1. C. 7|Q. 


B87 


Desai’s All India Consolidated Civil Digest. 191.1— 11IB4. 


C.P. C.( I908 )S.2(2) fCWM; J - 

( 2 ) DECREE AND ORDER DISTINCTION 
BETWEEN. (Omd.) 

(a) ''Mights of Farfm an to Matters in 
Controversy''^ 

—Under tlie old Code no decision came 
under the definition of decree, unless it 
decided the suit or appeal : 10 Bonn L. R. 
514; see also 13 A. L. J. 381 = 28 I. C. 687 

Under the present Code any adjudica 
tion which conclusively determines the rights 
of the parties as to any or all matters in con- 
troversy is a decree : see A. I. R. 1929 M. 
223 = 29 L. W. N. 237=:1929 M. W. N. 62=56 M. 

L. J. 387 = 115 1. C. 375. 

— It does not include an order passed on an 
application preliminary to the institution of 
the suit itself, e. g. an application for leave to 
sue etc: 17 M. L. T. 447 = 2 L. W. 519 

291. C. 393. 

— It includes matters, which, though they 
are common ground, must have been actually 
decided if any question had arisen and which 
are the foundation of the whole determi- 
nation : 20 Ind. Cas.‘950 = 25 M. L. J. 279 =14 
Mad. L. T. 176 = 1913 Mad. W. N. 643. 

— “The matters in controversy in the suit” 
are those matters which appear to be disputes 
between the p>arties ranged on one side as 
plaintiffs and on the other as defendants, not 
matters which from the subject of any dis- 
pute between a person, who is already a plain- 
tiff in the case and other persons who are 
seeking to be made plaintiffs in x^lace of an- 
other plaintiff who is defeated. Therefore, 
where one of the two* plaintiffs dies, the 
dispute between the surviving plaintiff and 
a ttod person, each of whom to be the legal 
representatives of the deceased plaintiff is 
not a “ matter in controversy in the suit ” 
within the meaning of S 2 (2) C. E, G., and 
consequently, an order substituting one of 
them in place -of the deceased plaintiff is not 
appealable either under S, 104 or 0. 33. 20 I. 

C 898 = 16 0. C 350 

— “ Matters in controversy in the suit ” 
may also arise at a subsequent stage of 
the suit-( Per Wazir Hasan J. )- A. I. R. 
1928 0,362 = no I. C. 826= 5 0. W. N. 

633 = 3 Luck 628. 

—The -word “ rights ■’ means substantive 
rights with regard to the subject-matter 
of the suit. For illustrations see 45 Ind. 
Gas. 100=3 P. L. J. 99. ( appellate Court 

holding that plff. was entitled to posse- 
ssion and sending back the case for ascer 
taining mesne profits ); 1928 Bom, 236 = 30 
B. L, R. 503 = 52 Bom. 360 = 109 Ind.. Gas. 
734. ( claim to mesne profits refused on 
ground of limitation ); 19 Ind. Gas., 971 = 
18 Cal. L. J, 133. (order on application 
under 0. 34, r. 6 ); 30 Ind. Gas. 497 r 18 Oudh I 
Cas. 121; 35 Inch Gas. 158 = 14 All. L. J. 328; 4 


B88. 

C. P. C. ( 1908 ) S. 2 (2) ( ). 

|[2] Decree and order distinction between (Contd) 

(a) ^'Eights of Parlies as f.a matters In 
Controversy ( Co?ifd) 

N. L. R. 54 (refusal to make a 
decree for fore dusnre ahsoluie ): L. R. 5 A 
156 (Rev), ( order deciding •carditr.ti issiu* and 
remandifig the <^ase ): 4(1 Ind. Gas. 579 r :i 
F. L..J. 67-= IP. L. W, 781. ( <lei*ision tm 
right to accounts ); 20 Cal. 1. J. 478; and < aM.-s 
under siib-he.ading-( 3 ) -Orders Wbicii are 
decrees. 

— Where the name of orm ■ of the defts 
was struck off as being unnectssarilyjoiiicd, it 
was held that decision against the first deft 
was nevertheless valid : A. I. R. 1927 B. 131 
= 29 Bom. L. R. 107 = 100 1. C. 956 = 51 B. 125. 

— In a partition suit, the plff. need not plead 
that the lands purchased by the defis at ti sale 
in execution were liable to partition: A. J. II. 
1925 Pat. 433=86 I. C. 785 = 6 P.L.T, 152. 


f 5 J “ Conchmrely Determines ” 

— The expression does not mean that tin; 
decision must be such as to completely 
dispose of the case. Thus, a prelimijiary 
decree is a decree although it does not finally 
dispose of the Case. The expression means 
that the decision must be one which is 
complete, so far as regards the expr- 

essing it, as to the rights of the pariiesin 
question : A. I. R. 1931 M. 471 = 60 M. L, J. 
167 = 132 L a 654=33 L. W. 143 = 1931 M. W. 
isr. 590 = 54 M. 337; see also 14 (J. L, J. 35 = Ki 
C. W. is, 124 = 10 L C. 371, and see t:ascH under 
sub-headings ( 2 ), ( 3 ),and ( 5 ) below. 

— Where the officer passing a Jiulgmenf is 
not a “ Court ” at all, the Judgn eid ot* order 
is not a decree. A, I. R. 1925 Bom 241 =27 
Bom. L. R. 345 = 49 Bom. 442 = 87 Ind. Cas. 

588. E. B, 

( c ) “ Formal E^rpressUai ” 

As tc the significance of the words “ “Fx 
pressed an adjudication ” see A 1. R. 1933 

M, 432. 

— Some of the-. Nagpur and Tjahore easc-s. 
holding that absence of a formal decree will 
not make an adjudication any ihe less a 
decree, if it otherwise satisfies the conditio?:s 
of- a “decree,” see A I R 1921 N 108=17 K K. 
66=62 I C 467; A I R. 19.30 N 122 = 26 N L R. 
24=127 !. C. 887 ( following 19 C. W. N. 7.55, 
and A. L R. 1923 0. 308 ){ At P. 11. 1911 = 115 
P. L. R. 1911=179 P. W. R. 1911=9 1. C. 1019. 
A. I R. 1930 L. 125=31 P. L. II. 386= 04 I. C; 
676, 66 P. R. 1919=32 P. L. R. 1919=P2 P. W. 

R, 1919=52 I. C. 479 

— The said Courts themselves have behl in 
other cases that an acljudicaiion, unless drawn 
up in a proper form, is not dca iefi : ,A. T, IG 
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C. P. C. ( \m)S,2{l)(Contd.) 

(2) Decree and order distinction besween. (Contd) 

( Formal Erprrsshn'" (Cootd.) 

.1921 N. I0grl7 N. h. 11. 66=62 1. C. 467; see 
also 8N. L. E. 92=15 L C 935i .| 

-And, all oi her High Courts have held 
Ihit ex])ressioii is a necessary con- 

of: a decree: 15 B 243; 19 C 463; 1 M. W. I 
iV. 42=13 1. C. 800; 16 Bom. L. R. 382 =d9 
L C. 894=37 B 480; 14 A. L. J. 8 = 32 I. C. 
101=38 A I SI; 26 I. C. 885=39 B 339; 28 I C, 
461=39 B. 421; 60 I. C. 885= 45 B 627; 28 I 
C. 689=39 B. 423. 

—Where a preliminary point was decided 
but. no formal preliminary decree was drawn, 
held no appeal lies A. I. R. 1924 Bom. 33 = 
25 Bom. L. R. 826=761. C. 1014. 

—A party has a right to appeal from a d- 
ecision of the Court amounting to- a pre- 
liminary decree but he can Only appeal if the 
decree exists in formal share : 14 Bonx L. 

R. 916=17 I. C. 637=37 B. 60. 

— No particular form is necessary, but 
the decree should embody in a formal manner 
the adjudication of tiie right of party. Where 
the qucsiioi] sought to . be adjudicated is 
loft <^pon, there is no decree and no appeal 
lies. (I912)M.W. N. 1 122 = 12 M. L. T. 309 = 

16 1. C. 45. 

—Ill the administration suit, the Court of 
first instance decided on one of the issues a 
substantial (juesthm of right between the 
parties ; and havilig so decided it appointed 
receivers of all the property in dispute. In 
appeal to the District Judge, the finding on 
the issue was sought to be challenged, on the 
i^round th.it it was a decree. On second appeal 
it was held that no appeal lay to the High 
Court, for 1 here was in fact no formal decree 
upon the question raised in the issue. 1 1 Bom. 

L. R. 1326=34 B. 182=4 Jnd. Cas. 829. 

—Where an issue was determined, but no 
decree passed, it was held that such deter- 
minatio,n does not amount to a decree, and 
no a]>i)eai lies ; 10 A. L. J. 78=15 !. C. 566; see 
also 15 I. C. 563. 

— himitation does nut run for purposes of 
a.pp'c il until deci’ee is drawn up : A. L R. 1924 
C. !O06 = 81- L C. .527 = 39 C, 1. J, 251. 

— Vfhei’c a. Judge declined to draw up a 
preliminary decree in accordance with his 
finding.^ it was hold that he committed a 
malerini irregulai'iiy : 14 Bom.- .L. R. 916=17 
I. C. 637 = 37 B. 60. . 

--•Aiere formal expression of an adjudica- 
tion does not make it a decree, if it does not 
satisfy other conditions of a decree : 18 C. 
W. N. 6)04 = 18 C. Ti. J. 128 = 20 1. C, 1; A. 1. 
R. 19.30 N. 206 = 13 N. L. J. 83 = 26 N. L. R. 
166 = 122 I. C. 441; A. I R. 1926 B. 237 = 28 
Bom. L. R. 307 = 94 I. C. 72; A. 1. R. 1926 N. 
75 = 89 I. C. 331; and A. I, R. 1921 N. 108 = 17 
N. L. R. 66 = 62 L C. 467. 


I C. P. C. (1908) S. 2( 2.).r Contd: j y 
(2) Decree and order distinction between {Confd) 
( e ) Formal Fa^pressio?^ {Contd) 

— When there is no civil suit, there - is no- 
decree and a right of appeal is not given by: 
this section : 14 I. A. 160 = 11 M. 26; see also 
12 A. 1-29; and if it exits, it must be given: by 
some law : IT M. 319 followed in 29 Ai 596; 
27 C, 414; 31 C. 207; 19 C W N 25 = 27 I C 
I 492; and 10 0, C. 353. 

—But in 22 Mad. 256, it has been ruled 
that every suit must commence with a plaint, 
and no proceeding, even if (aipable of ter- 
minating in a decree, or an order having the 
force of a decree, is a suit, if . -it. has npt. 
commenced with a plaint., ‘ 

—The- same High Court, hoivever,. has 
held in a recent case that the terra “suit” 
embraces all contenious proceed] ngvS of an, 
ordinary civil kind in which the Court is., 
asked to decide the rights of the parties in 
question : A, I. R. 1929 M. 223 = 29 U 
W. 237 = 1929 M. W. N. 62 = 116 1. C. 345 = 
56 M. L. J, 387; see also 145 P. R. 1884; and 39 
A.6 26 in which an appliccxti on under s. 22 of 
the Prov. Ins. Act was held to be a “ suit. ” . 

— See sub-headings (8) Orders in Execution, 
Proceedings s. 47, and (9) Orders in- Restitu- 
tion Proceedings s. 144. Para 20 of Sch H of; 
the Code, s. 158 of Bengal Tenancy Act, ss 
261 and 263 of the Indian Succession Act 
andss. 83 and 86 of the. Probate and Adm. 
Act . . 

—A. decree passed in appeal is really a. 
decree in the suit, for, an appeal is only a coxi- 
tiimation of the suit. Ind. 33 C;is, 9=30 Mad 
L. J. 370 = 19 Mad L T 268 =(1916) I Mad. W 

N. 223 

— BemhU : — An ax^plication to set, aside* 
a sale in a proceeding which muy terminate 
in- an adjudication such as is referred to in 
S. 2 and as such it is a suit "within 0. 43 R. 1 
: cl. (c) 20 C. W. N. 1203=33 1. C. 581, 


( 3 ) DECREE : PRELIMINARY AND FINAL.. 

— A decision finally deciding dispuled 
questions betw'een the parties is a final 
decree, I. R. 1030 N. 359 = A I R 1930 K. 

122=127 I. C. 887=26 N. L. R. 24. 

— A decree settling all disputes in question 
is a final decree. A deorco modified in revieiv 
must bo considered as the final decree. A. J, 
R.1931 Cal. 323=Ind. Rul. (1931) Cal. 434=1.31 

I. C. 258. 

— An ex parte decree is final till it k set 
aside by decree of the first or Appellate 
Court. 60 !. C, 496; see also, 2'Oudh, D... J. 151 
=28 Ind. Cas. 379.; J.. R. 5 All 269=18^83 A. W. 
N. 18; 10 Ind. Cas. B§0=24.E 1=186 P 

L. R 1911=56 P W R 1911; 1931 >11333 (.336). 
=1931 A. L. J. 18fc:W 54.8; 4% Mad 

ji|09; A. I. R. 1932 Lab. 120. 
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CV C {nm)S.2 (2 )( CoHtd.) 

( 3 ) Decree : Preliminary and Final. {Oontd) 

—A decision cannot be said to become 
final until the time for the last appeal allowed 
has expired, or if there has been an appeal, 
it has become final by the decree of the High 
Court. 34 I. C. 204 see also A. I. E. 1925 A. 
291=23 A. L. J. 215=80 I. C. 957=47 A. 533; and 
A. I R. 1927 A, 848= 25 A L J 809 = 103 I. 

'€.457. 

— Mere form does not make a decree final : 
A. L R. 1930 'N, 206=1. E. 1930 N. 169=122 
L a 441=13 N L. J 83=26 N L R 166* 

— Where a decree is passed for past and 
future mesne profits at a paidicular rate, 
though without directing enquiry, the decree 
is final: A. f. R. 1928 C. 804. 

— Where, in a suit for possession, mesne 
profits are ascertained, and the Court passes 
a decree for past and future mesne profits, 
besides directing deft to deliver possession 
without directing inquiry, the decree is final : 
22 L. W. 347 = A IE 1925 M. 1276=90 I. 

C. 789. 

— Where a decree is passed in a pre-emp- 
tion suit on condition that the suit shall stand 
dismissed if the purchase-money were not 
paid within a particular time, the decree is 
final : 2 U P L E 171 = 7 0 L J 378 = 57 I 
C. 488=23 0. C. 254. 

— In a suit for accounts the appellant can 
prefer a single combined appeal against the 
preliminary and the final decrees if the dates 
permit him to do so. A. I. E. 1921 Mad. 406 
=14L W 389 = (192n M W N 558 = 70 I. 

G. 392. 

The word “decree'’ in 0. 9. R. 8. is 
governed by the definition in S. 2 (2). A 
decree passed on the admission of the deft, 
is appealable by the person aggrieved thereby. 

561. C. 845. 

—Consent decree is a “ decree ” within s. 
2 (2) C. P. C. 66 I. U. 273 = A. L R. 1922 C. 

358 = 34 C. L. J. 96. 

— Revenue Court decree is a “ decree ” 
within S.2 (2) a P. C. L.R. 6 A. 63=A. I. 

E. 1925 A. 264=85 I. C. 660. 

—In a suit for damages the judgment 
must state the amount of damages. Appeal 
is premature if the amount is not stated • 110 
L C. 177=A. 1. R. 1928 L, 841. 

—Court should not pass a mortgage-decree 
against father and personal decree against 
son’s share in the ancestral property : 64 L 
C. 629=2 P. L. T. 715. 

—A valid decree should not be set aside 
upon subsequent events : A. L R. 1927 L. 198 
=28P. L. R. 341=100 I C. 84=8 1. 215. 

—A new decree on review supersedes the 
original decree, even if the latter is not 
modified by the former, and no appeal lies 
imm the original decree : A. I. R, 1928 C. 

418=107 I. C. 751. 
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C. P. C. ( 1908 ) S.2 (2) (ContfL ) 

( 3 ) Decree : Prellmnary and Final. ( Cmdd ) 

— Code provides only for one preliminary 
and one final decree. 42 Mad 296=51 L C. 
140; see also 59 M. L. J. 102. 

— But the Court luusi pass a supple- 
mentary final decree if a portion of subject 
matter is not divided : 44 I. C. 671. 

— Similarly there can be a second pre^ 
liminary decree, and such decree is appealable: 

11 A. L. J. 120=16 I. C. 372. 

—As to the meaning of “ Preliminary 
decree ” see 7 P. E. 1917 = 39 I. C. !00. 

— The preliminary decree ascertains what 
is- to be done, while the final decree states 
the result achieved. 20 C. L. J. 476 = 19 C. 

W.JSr. 755 = 27 I. C. 317. 

— Where a decision conclusively deter- 
mines the rights of the parties in question, 
but does not finally dispose of the case, it is 
a preliminary decree : 3 1. 0. 999 = 13 C. W. 
N. 787; see also. 15 Ind. Cas. 563 = 16 P. E. 
1913 = 191 P. H E. 1912= 218 P. W. R. 1912; 
19 Ind. Gas. 922 =6 Sind L. R. 287; 35 Ind. 
Cas. 873 = 20 Cal W. N. 1174 = 1 P. L. J. 
406 = I P. L. W. 13. F. B; A. I. R. 1931 All 
380 (386) =1931 All. L. J. 508=53 AH. 283 F. B. 

— A ‘ preliminary de^ee ’ properly 
understood is passed only in those cases in 
which the^ Court has first to adjudicate 
upon the rights of the parties and has then 
to stay its hand for the time being until it is 
in a position to pass a final decree in the 
suit. lISP. 1. R. 1911. 

— A preliminary decree must define the 
rights of the parties, though it does n<.)t 
finally dispose of the case : 62 1.(1 462 = A, 
I. R. 1921 N. 108= 17 N. 1. R. 66. 

— A decision on preliminai’y issue is not a 
preliminary decree and is- not appealable 8 N. 
L. R. 92 = -15 I. C. 935; see also 18 C. L, J. 

78 = 21 i. C. 387. 

— Preliminary issue as to jurisdiction is 
not preliminary decree : 23 Bom. L- E. 92 = 
A. I. E. 1921 B. 220= 60 I. C. 885 = 45 B. 627. 

—But where a suit is disposed of on a pre- 
liminary point such disposal is a decree : 39 I 
C. 791. = I P. 1. W. 499. 

— Where two issues were decided at dilfe- 
reut dates, it was held that the order deciding 
the first issue was not a preliminary decree and 
that an appeal attacking the decisions on Ixjth 
issues and filed within the period allowed 
therefore from the later date was not time- 
barred 7 P. E. 1917 = 39 I* C. 100. 

— Where the Court took up some of the 
issues in bar and decided them against the 
deft,^ and directed the trial of the issues 
relating to the merits of the suit, held that 
the order deciding the issues in bar was not 
an adjudiaction determining the rights of 
the parties and was not a i)reiiminary decree 
and that no appeal lay against the order; 
20, a L. J. 476 = 19 C. W. N. 755 = 27 I. C. 3!7. 
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C. P. C. ( 1998 ) S. 2 (2) ( Contd. ) 

( 3 ) Decree ; Preliminary and Final. {Contd,'] 

—Finding that suit is not barred by 
resjudlcata is not a preliminary decree 17 
Bom- 1. R. 27! = 39 BOni. 421 = 28 L 0. 46 1. 
see- also 16 P. R, 1913 = 191 P. L. R 1912r218 
P. W. R. 1912 = 15 I, C. 563; 10 A. L. J. 78 = 
15 !. C. 566; 18 C. L. J. 78 = 21 I. C. 387. 

— The decision in a suit that a notice un- 
der S. 80 of the C. P. Code was necessary 
before the institution of the suit does .not 
amount to a preliminary decree where the 
pllf. alleges that he has given notice 40 I- 
C. 677 = n Bur, L.T.95=( 1917 ) 3 U. B. R. 1. 

— If a decision on a preliminary issue me- 
rely entitles the plif. to go on with- the suit, 
it is not a preliminary decree . Unless the 
decision amounts to a preiiminarydecree of 
the nature contemplated in 0. 20, Rr. 
12 to 18 it is not a preliminary decree as 
it does not decide any of the matters in 
controversy in the suit. 9 Bur. L. T. 119 = 36 

I.C 431. 

—A decision as to the status of a per- 
son being agriculturist within the Deccan 
Agr. Relief Act is not a preliminary dec- 
ree : A. I. R. 1921 B. 220 = 23 Bom. L. R. 92 
= 60 I. C, 885 = 45 B. 627; (impliedly ovemi- 
ling 7 I. C. 966 = 12 Bom. L. R. 762; and 16 1. 

C. 159). 

— If the decision involves adjudication 
upon substantive rights of the parties e. g, 
a direction to take accounts between tlie 
parties as under s. 13 of the Deccan Agr. Re- 
lief Act. it is a preliminary decree; A. 1. R 
1922 B 336 = 70 I. C. 728; A* L R. 1924 B. 33 
= 25 Bom. L. R, 826 = 76 I. C. 1014; 17 Bom. 

L. R. 324 = 28 L C. 589 = 39 B. 422. 

^ — Directions given to an Official Commi 
ssioner as to certain matters to be decided in 
a partnership suit is a preliminary decree : 
107 L C. 214 = A. I. R. 1928 Sind 100 = 23 

S. L. R. 87. 

— In a suit for possession and mesne 
profits, the first court decreed possession 
alone. Both parties^ appealed and the 
appellate court dismissed the defendant’s 
appeal as regards possession, and rema- 
nded the case for ascertainment of 
profits. The first court passed a decree 
for mesne profits^ alone and appeal against 
the same was dismissed. The defendant pre- 
ferred a further appeal to the High Court 
against possession also. HeM that the decis- 
ion as regards possession on appeal was a 
preliminary decree and appeal against the 
same was barred. 19 C. L. J. 436 = 25 1. C. 

436. 

— Such orders if deciding rights of 
the parties will be preliminary decrees 
inider the present Code. 1915 P. C. 116 = 42 
Cal 914 =42 Ind. app. 91 = 18 All. L. J, 540=17 
Bom. L. R. 432 = 21 Cal. L. J. 419 = 19 Cal. 
W. N. 449 = 29 M. L. J. 70 = 17 Mad. L. T. 312 


C P C ( tmXS, 2 (2) C CoTitd, ) 

( 3 ) Decreo : Prelifflinary and Final {Contd,) 

= 2 Mad L. W. 377 = 1915 Mad. W. N. 485= 28 
Ind. Cas. 710 P. G 

— Issue of commission to take accounts 
is not a preliminary decree 23 I. C. 889 = 16 
Bom. L. R. 206 = 30 Bom. 392. 

— Courts have also pover to pass such decree 
in other cases where necessary: 60 I C 885=145 
B 627; see also AT R 924 C 160=74 I C 373=27 
0. W N 989; A. I. R 1928 R. 168=110 I C41 = 
6R 97; A I R 1923 M284=72 I C 868=46 M.I48. 

— Preliminary decree cannot be passed in 
a suit for the specific performance 51 I. C. 442. 

— As to appeal against preliminary decree 
see IOC. L. J. 113 = 1 I. C. 413 = 36 C. 762. 

—Where a preliminary decree is not appea- 
led from, the decree becomes absolute: 40 Bom 
321 = 18 Bom. L R.=38=33 Ind. Cas. 749. 

—As to effect of appeal against prelimi- 
nary decree when the passing of final decree 
is pending see 12 A. L. J. 876 F. B. 

— Appear from preliminary decree is 
maintainable,- though final decree is passed: 

52 I. C. 697 

— As to the maintainability of an appeal 
against preliminary decree after passing of 
the final order see: 12 I. C. 664 = 10 M. L. T. 

437 = 21 M. L. J. 1063 = 37 M. 29 

— A decree may be partly preliminary and 
partly final. Thus a decree dissolving part- 
nership is final as ^ regards matters finally 
decided and preliminary as regards matters 
still undisposed of: I. R. 1931 M. 496 = A. I. 
R. 1930. M. 528 = 131 I C. 160 = -53 M. 378 

— Similarly, a direction in the final decree 
leaving distribution of assets undisposed of 
A, I. R. 1930 Mad 528=53 Mad 378 = 59 M. L. 

J. 102 = 32 MadL. W, 329. 

— A decree in a suit for possession and 
mesne profits can be partly final and partly 
preliminary. Time for execution runs at the 
latest from the date of the final decree of the 
Appellate Court. A. I, R. 1929 Cal. 383 = Ind. 

Rul. ( 1929 ) Cal. 676 = 118 I. C. 852 


(4) ORDERS WHICH ARE ^‘DECREES.” 

— An order striking off a party is in sub- 
stance a decree, though not so in form. The 
aggrieved party’s remedy is by appeal and not 
by revision. A. I. R. (1931) All 333 = (1931) 
A. L. J. 181 = Ind Rul ( 1931 ) All 388 = 131 
I. C. 548. In a suit under s 92, an order 
declaring that new trustees of a temple are. 
entitled to recover money from defendants is 
a decree., and appealable as such. The mere 
fact of judgment being headed ‘order’ does 
not make it any the less a decree. A. I. R. 
1931 Mad 471 = 60, M. D. J, 167 = 33 L. W. 
143 = 54 M. 337 = In4 Rul (1931) Mad. 686 
- =132 1 0. 654 
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C. P. c. ( H08 ) S. 2 ( 2 ) ( Cmid. ) 

( 6 ) Orders which are neither decrees nor 


C. P. C. ( 1W« ) S. 2 ( 
( 6 ) Orders 


) ( i ) 


appealable. ( Contd. ) . 


neither 

f Cl iiiiiii i 


decrees nor 


—Order merely referring the suit to Otiimal ; 
Referee or Commissioner to take accounts or 
determine f ® c "wi ' 

l!preliminary decree for taking accounts 
and dissolution of partnei-ship Court finding 
account books to be in possession 


, , of i>sirti- 

cnlar partuer’and making’ order 
should be taken «P tlr 
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taken 

order is not decree. i r iio 

Iiid. EuL (19B0) Lah 61 = *20 I C 429. , 

—Decisions on mere right jo <■. g* > 
on questions of limitation, jurisdiction, res 
judicata, maintainability 

decrees : 16 Bom. L. E. 594 = 2li 1. ««■' - 

39 B, 339 F. B; see also 29 *. C. 393. 
—Where an order set aside an exparfr 
decree with costs, aiid the costs wert^ hxcd 
by Eubkari it was held that the 
not a decree 59 I. C. 31. 

— OBITER—Order striking oiT objection of 
indfimeut-debtor for default is not a|»iieab 
is s. 151 or 0. 47 : A. L E. 
amc, ^^^23=26 A. L. J. 1395=112 I. C. 380. 

—Decision given in -default of pHf. is not 
a decree : 23 o" C. 124=A. L E. ^ 

85 *• C. 393. 

—Order dismissing application to be bro- 
ught upon the record af plif, or deft is not a 

dicree 13 A. L. J. 381=28 L C. 687=37 A. 272. 

—Order permitting withdrawal of deft 
from suit is not a decree : 150 P. W. E. 1911 
=248 F.L E. 1911=11 I. C. 830 
— An order under E. 5 of O. 22 deter- 
mining the question as to who is the legal 
representative of a deceased party, is not a 
decree apd is not appealable under the new 
Code, though it was appealable under the 
old Code. . I3LC. 70. 

—An order on an application by a third 
person to be impleaded as legal representa- 
tive of the deceased plaintiff is not a ‘^decree” 
A. I, B. 1925 A 431 = 23 A. L. J. 442 = 6 h 
E. A. 361=88 1 C, 95=47 A. 741; see also 1995 
A, W.lSr.206 = 28 A 109 
—An order rejecting husband’s claim 
to be legal representative was held not to be 
a decree : 17 If/L. E. 45=42 1. C. 303. 

— An order dismissing an application to 
bring legal representative on is not a decree 
2 L. L J. 738 = 57 L C. 137 = I lah. 493. 
—Order refusing to implead a person as 
legal representative is a decree 39 M. L. J. 218 
= 12 L W. 188 : ( 1920 )M W. N. 447 = 58 

I. C, 498. 

—If an order rejecting the claim of a 
person to he the legal representative of a 
deceased plaintiff is to have the character of 
a decree it; must conclusively detennine their 
. rights of the parties in the suit, A. L H. 


wliicti are, 
appcatatiki 

Ft24 AIjmL 813=47 M. k. d. 37iir35 M. L 

H2=(I92I I M. W, N. 7b:teM I C. 941 
—Whether a iu*Te refunal ^ te pass a fuial 
decree in feims »»f the |«i elifijinary lieeree 
tiebarrlne fedeiiiptifUi jsuionii!i4 to 
tubtfiil -A. 1. !i. 19'iH L ItyrlOL L ,1. 
198-1101 C. 81: lad m'c t , L J. Ilor^o 
^ r W. N.rihfirSf 1. C. 177. 

— ' Siiniiiirly, tinder other Acts, the follow- 
ing orders have been litdd ted to lie dem‘eH 

and not appealable : < infer miKifigattacIniieid 
under insohenev proeeediiig Ptiiijab Lawn 
Aft. * b I., b. d. mHz§7 i C. 794, 

-..-Order undi'f Oh. VII. of the Piesy. Bin. 
(7iuse OtH At t A I E Miul ittm M, 

L. J. 199 = I I92!» I M. W. X. 174 r 29 L, W. 
537=lmL Eld 119291 .MiiiL 4511 = 1111. C. S04. 

-'■•An U'der oii joi lippliuitioii for leave 
to instdiite a Miit under the Heligioiis Eii- 
downieiitH Art ( XX of IHi'ii't | : 5 C' L J ti4I 

= 34 C 514. 

..... Clfder reierfing applit atir»ii under »«. 5 
and 7 of V V lirg. V of : III C 414. 

— tirder tinder 4 lleg. V of I7tl9 is ind. 
ap|a»al;dtle. b«! H»ieii or»ler WJWOfife treated us 
appllratlon for ru'iAii*i'i 




ri.j 677 = 
9 I C 914. 


1 7 ) iimm IM AIBITIIAIId!^ FiftCFIBlMfiS 

— ITiifkr the old C’oile liiere wa^ a fonfliiit 
of dofUKlrnm at* to wtietlier an itrdti' under h 
523, and s. 526, »liree|ifig that an awartl ‘^lioidd 
he filed, <«* refsiMing to file if. a tfinretj : 

2 A 411; I A lll;lt1A W' X lld=l8A 414; 

5 A 113; and I Mil holding that micIi order 
WM not a flerfi’c; wliile, 126 F li 1997 =HH 
P W 1 1!ih7 = r^l F li If t* M li d 

10=22 M 299; 12 I F 372 = II M 153: and 29 
I A rd= 19 € III lioldiiig Hiieb order to be 
decim . , . ' 

—But it hm now hfaui settled iliai imlttr 
under paras 17 aiid 21 of Heb. 1 1 of the Chide 
filing e*r ruftiHliig to file an agreeineitt m refer 
to arbitration is not a dctTee. bid 5t ap|M»ahi* 
bleaa an mkr wider Ib4 : see notes to 
paras 17 and 21 of Budi, if. and ree atno 9 <1 
W N 8110 = 139 I Cf»22=l I! F932 11.574 = 

i luck lib 

—Insult for the recovery of siimtey the 
deffe, damied a md-olf on aeromd of ilaiiiages 
for a breach of coiitraet and the wiioufit awar- 
ded to them by arbitmtors to wliow f liey hnii 
referred the dl«|wite for seltiritnoit 

—The p!ff«* denied ilud there was any 
agreement to refer or any valid reference 
— The Bub-Judge dealte willi tli*' i'^snen 
relating to the exmleiiw of ntt agreeifnuil to 
refer, the validity of the reiVrtuirt* ^the 
aliegecl set-ott ysiirclbiiinsiry iHHUtiaJid de hied 
them all in the plff’s favour. On an upp^a! by 
the defis. 
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C. P. C. ( 1908 ) S. 2 ( 2 ) 

( 7 ) Orders in Arbitration Proceedings {ConUl) 

— Ileld^ that the order of the lower Court 
did not amoiitit to a decree within S. 2 ( 2 ) 
of the C P Code, in spite of the fact that it 
disposed of the claim to a legal set-off advan- 
ced by the defts; and that as the decision 
could be attacked in an appeal against the final 
order in the case, no appeal was competent. 

—The decision of the Court below that no 
agreement to refer had been entered into by 
or on behalf of the plffs. and thati therefore 
the suit wp not liable to be stayed under 
para. 18 of Sch. ii C P Code was not one 
that the Court was competent to arrive at and 
was appealable under S. 104 (e) 62 P K 1917; 

65 P W B 1917 : 39 I C 508. 

—Decision on an application to file a pri- 
vate award, part of it being on a matter out- 
side the scope of the declaration, is an “order.” 

66 P R 1916r31 1 C 80=146 P W R 1915. 

— Order disposing of objections against 
jwardis notadecree, and no appeal or revision 
Ifes -.IP h B 1911=9 Ind. Cas. 385 = 12 P 

W B 1911. 

—Order setting aside award is not a decree 
8 S L B 260=28 I C 60. 


( 8 ) Orders in Execution Proceedings. 


—Every order under s 47 is not necessa- 
rily a decree. An order in proceedings under 
s. 47 is decree only if it determines rights or 
liabilities of the parties, and not if it decides 
merely in incidental questions. A I B 1924 
Pat. 683 = 2 Pat. L B 222 = 84 I C 576; see 
also; 1931 A. L. J. 108=A. I. B. 1932 A, 85=129 
I. C. 708 ; A. I. B. 1927 N. 112 = 23 N. L. B. 
14=100 I. C. 691; A. I B. 1927 A. 208=6 L W. 
43=99 I C. 455; 15 C. L. J. 89=16 C. W. N. 736 
=13 1. C. 365; 14 C. L. J. 489=12 I C. 745. 

— The words “ the decree shall be deemed 
to include the determination of any question 
within S. 47 C. P. C.” in sec. (2) of the Code 
must be limited on the words which immedia- 
tely precede and unless the decision appealed 
from is one which in some way determines 
the rights of the parties with regard to all or 
any of the matters in controversy in the suit, 
it cannot be included under the definition of 
decree, (1929) Pat 227. 

—An order under s. 47 prescribing the 
order of .sale of tlie mortgaged properties 
amounts to a decree, and is appealable, Ind. 
Bui (1931) All 196 = (1931) A. L. J. 108 = 

129 !. C. 7G8. 

— An order directing the decree-holder 
purchaser to pay mesne profits on setting 
aside the sale, is decree. A. I. B. 1930 Cal. 89 
rr)r)C.550=Iud.Rul (1930) Cal 89=120 I. C. 807. 

—A decree absolute; for redemption, sale 
or foreclosure is a final deci'ee : 10 I. C. 736 

=: 7 N. I, R. 41 


C. P. C. (1908 S. 2 (2) (Co7ikl) 

( 8 ) Orders in Execution Proceedings. ( Co?itd.) 

-An order setting aside or refusing to 
set aside a sale under 0. 21, r. 92 is appeal- 
able : 17 L C, 884=8 N. L. R. 177. 
-On a decision of question under a. 47 
which is a decree, there is right of leave to 
appeal to Privy Council. (1918) Pat 81. 

—An order in proceedings taken by the judg- 
ment-debtor for recovery of the loss caused 
by a re-sale owing to the default of the prior 
purchaser in depositing the purchase money 
is a decree : 20 A. L. J. 305=L B 3 A. 117=65 
I a813=A. B 1922 A. 200=44 A. 266; see 
also 5 M. L J. 206=18 M. 439; 2 C. W. N. 408= 

25 C, 99 (see contra 11 A. W. N. 156=13 A. 569; 
and, 85 A W. N. 1890 — both of them being 
cases under the old Code.) 

— Decision whether execution is tirae-bari- 
ed is a decree : 2 Pat. L. B 222=84 I. C. 576= 

A. L R. 1424 Pat 683. 

—Where it was objected that execution 
could proceed only after payment of an addi- 
tional Court fee but the objection was over- 
ruled, it was held that an appeal lay : 70 I. C. 

483 = A. 1. B. 1922 Pat. 59 = 3-P. L. T. 146. 

— Admission of execution application is 
decree. A, I. B. 1922 Pat. 59 = 3 P. L. T. 146 

70 I. C. 483. 

— An order granting or refusing a process 
for the examination of witnesses or an order 
merely determining a point of law arising 
incidentally of otherwise in the course of ex- 
ecution proceedings and not refusing or 
granting relief is not a decree and is there- 
fore not appealable. But an order finally 
negativing the rights of the decree-holder to 
proceed against the land of the judgment- 
debtor comes within and is appealable. 56 1. 

C 173. 

— On an application for execution of a 
money decree by attachment and sale of cer- 
tain land belonging to the judgment debtor, 
notice was issued to the Collector asking 
whether he desired to intervene under B. 72 
of the C. P. Code, but the Collector refused 
to intervene- The Court held that under the 
circumstances it was useless to send the re- 
cord to the Collector and that the decree- 
holder should seek some other remedy for the 
realization of the decretal money. Held, (1) 
that the question whether the appellant was 
entitled to have the provisions of S. 72 of 
the C. P Code carried out for his ben fit was 
one within S. 47 of the Code, and the order 
was a decree within S. 2 of the Code 52 1. C. 356, 


— Order staying or refusing to stay execu- 
tion of decree is not a decree and is not 
app(?alable. A I B 1931 Bang 221 = 9 B- 354 = 
Ind. Bui ( 1931 ) Bang 267 =433 I C 491. see 
to the same el^ect; A I B 1924 A 808^= 22 A 
L J I C JOBS = 46, A. 733; A IB 

1930 A. m = I B il930 A. 214 = 122 I C 182; 

m J 512 (kmnh 


ii. (i) 
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C. P. C. ( 1908 ; S. 2 ( 2 ) (Coutd) 

( 8 ) Orders in Execution Proceedings. (Oontd.) 

i?tg from 12 B, 279 25 C W N 555 = 55 I. 228; 
29 B. 71 ( But see oo-ntra : A I E 1030 L. 183 
I R 1930 L. 541 = 124 I C 349; 2, S L R 24; 
and !3Cni. 

—An order for security for stay of exe- 
cution though one relating to the execution 
of a decree is not one which determines the 
rights of the x>arties in controversy in the 
suit and does not come within P. 2 (2) 41 
.Cal. 160 = 17 C W N 1240 = 20 I C 72; see 
also 106 I C 890. 

— Order accepting or refusing to accept 
security for stay of execution is not appeal- 
able as decree ” under s. 2 (2) or under s. 47 
136 I C 793r32 P L R 806=1 R 1932 L 278 (1) 
= A I R 1932 L 120; see also 27 I C 72=17 
CWN 1240 = 41 C. 160. 

—An order accepting security is not app- 
ealable as to sufficiency of the security: 106 
I C 866 (see contra 12 B. 30) 

— The following matters have been held 
not to fall within the scope of s 47. ^ An 
. order not conclusively determining the rights 
of parties in the matter of execution but 
merely deciding the mode in which execution 
should proceed does not amount to a decree 
and is not appealable, AIR 1931 All 129 
=1931 A L J 895. 

— Decision merely on an issue before 
passing of the final order is not a decree : 37 
Mad 2=21 M L J 1063=12 Ind. Cas 664=10 

Mad L T 437, 

—An order rejecting judgment debtor’s 
objection to statement of value in sale-pro- 
clamation is not a decree 1920 Pat. 227=1 Pat. 

L T 645=5 Pat. L J 270=56 I C 452. 

— Exprrte order granting leave to apply 
for execution is not a decree. AIR 1929 


C, P. C. ri908)S. 2 (2j (fWk.) 

( 8 ) Orders in Executieu Proceeding s. ( doifiti, ) 

—Order refusing decree to withdraw 
bid is not decree 19 il W. N. r»33=27 IikI Gm 

805, 

— An order assessing tho value of the 
X>roporty to be sold under a decrees afier 
rojectitig tiie applicaiioji of the judg<nnent 
debtor for higher value is not apjuialabh! ; 

14 C. L J. 35 

— Order in execution that no vnrm^tf 
shall issue before a certain date is not a decree 
JOI P. 1. R. 1911=64 P. L R. 1911=1 i. C. $21 


( 9 ) Orders in Restitution Proceeding. 

— For the purposes of B. 2.( 2 ) there is no 
distinction between a decree in a proceeding 
under s. 144 and a decree in a suit: A. I. B., 
1925 C. 102=84 I. C 747=28 CWN 988; 

The determination of a question under 
s. 144 is a decree and appealable as such : A 
I B 1925 C 102=84 I 0 747=28 CWN 988; 
see also 19 0 W N 1167=26 I C 890; 1914 P 
R 10=27 I C 203; and 16 C. 550. 

— But a decision on an application for re- 
stitution under B. 144, 0 P Ctobe appealable 
as a decree under B 2 must be decision on the 
merits of the application and not on a matter 
incidental or cottat7ral to the ap| dicat icm, 
117 PLE1914=(10PR 1913=22 1C 851 

— A auction-purchaser for value is 
not a party to the suit within s. 2 or s 47. 
CPC, and order refusing restitution against 
him is not a decree. AIR 1925 Lah 176= 

79 I C 57, 

— Questions arising undei’ s. 144 mny a}Kf> 
be questions falling under s. 47 A I li 1931 
Cal 779 (2)=35 0 W N 105=53 C I J 49. 


All 390=( 1929 ) A L J 553=Iud. EuL (1929) 
All 465=115 I C 865. 

— An order in execution is not appealable 
if it does not fall within the definition of 
decree in S. 2 ( 2 ): A I E 1926 A, 401=94 

1 C 1 Obiter . 

—Though an order for sale may come 
within the definition of a decree under S 
2 read with S. 47. yet an order setting aside 
a sale ( a transfer of property ) can not be 
a decree 18 C W IST 1299=22 I C 839. 

—The judgment debtor applied to have 
the auction sale in favour of the decree 
holder set aside for irregularities in sale 
.which was refused by both the Munsil and 
the Dt. Judge on review, however the Dt. 
Judge set aside the sale as being contrary 
to 0. 34, E, 14 Held on appeal from the order 
that the order was not a decree and ^at no 
second appeal lay to the Chief Court 38 
PL R 1915=6 PWR 1915=271 C 589. 

—No appeal lies against an order forbid- 
ding a decree, Holder to bid at asale held in 
execution of a decree, the matter being one 
' ^ 9 f administration, j5CWN862PC. 


(10) ORDER DISMISSING SUIT OR APPEAL. 

—But the other High Courts held that 
such order was appealable and amounted to 
a decree : 7 C W N 486=30 C 660 P B { over' 
ruling 23 C 115; 23'C 827; see also 8 C W N 
313; 2 M 75; 16 B 23; 9 A 427; The conlmt lias 
now been set at rest by the expres.s provision 
of the present Code s. 2 (2) (b) that an order 
of dismissal for default is not a decree* ^ee 
also 18 C W N 604=18 C L J 128=20 i’c I; 
and the following cases 14 fnd Cas 823=2^^ 
M L J 284=1912 Mad WN 332=11 Mad L T 
280; 47 IC125=5 0L J252; 38 I C 493=44 
C 954=24 C L J 523=21 ■€ W N 776; 1924 A 
144=45 A 669=21 A L J 667=5 LEA civ 
26=741 C 905 and 32 AH. 373=7 All L J 
246=5 ind Cas 423. 

“Order of dismissal for default” inclu> 
des an order of the excution Court di.smissiin*" 
an objection for default . 94 I C 1 = A i R 
l926A40f;see also AIR 1932 Nag 14~27 
Nag. L E 339=1 J5 Ind Cas '412; 27 Ind Cas 492 
=19 Cal WN 25; 29 All 690=1907 All W N 184, 
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C P. C. ( 1908 ) S. 2 ( 2 ) ( Contd. ) C. P. C. ( 1908 ) S. 2 ( 2 ) {Co7itd. ) 

( 10) Orders Dismissing Suit or Appeal. ("Cowid; ( 10 ) Orders Dismissing Suit or Appeal. (ConkL) 


— An order dismissing an appeal for default 
under 0. 41. rr 17, 19, is not a decree. U B R 
1897=1.901. Vol. II 206 see also A 1 R 1923 Pat 
514=4 P L T 405=1923 Pat 213=75 1 C284=2Pat 

739; and 15 C L J 334=14 I C 823=39 C 341 

— Bixi; dismissal of appeal under 0 41, r. 11 
is a decree : A I R 1926 C 638=39 I C 909=30 C 

W N 334. 

— Order., dismissing suit for insufficient 
Court fees is a decree : 8 A W N 286=1 1 A 91, 
see also : 22 0 C 289=54 I C 733. 

— An order dismissing a suit, brought by 
the next friend of minor, on the ground that 
the suit was not in minor’s interest in a decree 
1 B W 875=25 I C 738. 

— Order of an appellate Court dismissing 
suit with liberty to plfE to bring a fresh suit 
is a decree : 37 I C 940. 

— Order dismissing a pre-emption suit for 
non-payment within specified time is a decree 
24 I C 109; see also 17 0 C 14=21 I C 193. 

— A decree under R 8 0 9 is not an order of 
dismissal for default and is therefore appeal- 
able. 16 C L J 559=15 ! C 601. 

— Divsmissal of suit on appeal on ground of 
jurisdiction is a decree : 11 L W 3=54 I C 749. 

— Order dismissing an application for final 
decree in a suit! to enforce a mortgage is a 
decree. 137 I C 273=1 R 1932 L 332=33 P L R 
56=AIR I932 L 214. 

—Where in a pending suit the Court made 
an order striking out the name of one ■ of the 
defts and dismissing the suit as against him 
on the ground- that the plaint disclosed no 
cause of action, the order though purporting 
to be made under 0 1 R 10 of the C P Code is i 
a decree and is appealable as such. 42 Mad 219= 
36 M I J 169=25 M L T 184=9 L W 329=49 1 C 835. 

— A dismissal of suit in consequence of 
refusal of adioimiraent is a decree : A I R 
1927 R 148=6 Bur L J 77=101 I C 618=5 R 838. 

—Ord/ir dismissing ■, suit for defaidt of pro- 
sec lU Ion. One of plaintiffs present and applying 
for adjournment hut application rejected. Appeal 
against such order is maintamahle. 4 Pat L W 

366=45 1 C 189. 

— An application for adjournment on the 
part of the plff. having been refused, the Court 
passed the- following order : “ As there is no 
evidence on the side of the piff, and some of the 
defts, and though other defts are ready but 
adduce no evidence, let the suit be dismissed.” 
Held, that the order was a decree^ inasmuch 
as it was a final decision of the suit so far as 
the Court was concerned. 45 ! C 200. 

-—All order dismissing an application by 
the mortgagee for a final decree for sale 
under 0 34 R 5 (2) of the C P Code is not an 
order in execution of the - preliminary decree 
but is an order in the suit itself.’ Such an 
order falls within the definition of decree in 


S. 2 ( 2 ) of the G P Code and is appealable 
under S 98 of the Code. 35 M L J 552 = 8 
LW 526* = 24 M L T 486= [1918] M WN 
792 = 48 1 0 298 = 42 Mad 52. 

—There can be no dismissal of suit afeer 
preliminary decree : 6 P L T 152=A I R 1925 
Pat 433=86 J C 785. 

—Where a suit is dismissed against some 
defts for npri-representation for which plff s. 
are hot to' blame, such dismissal is not a 
decree : A I R 1929 C 669=33 C W N 742=1 R 
1930 C 395=124 I C 75. 

— Order under O 9, r. 2 dismissing a suit 
is not a decree : 38 A 357=14 A L J 347=33 

I C 737. 

— Order under s. 148 extending time for 
payment is not decree, nor is it appealable : 

21 1 C 585=11 A L J 950=35 A 582. 

— Order -dismissiug a suit for iioii-prose- 
cution is not a decree, nor is it appealable : 
20 C W N 752=34 I C 186; see also:- A IE 
1914 P C 66 = 36 All 350 = 12 All L J 624=16 
Bom L R 395 = 19 Cal. L J 624=16 Bom. .L R 
395=19 Cal L J* 626=18 Cal W N 963=27 M 
L J 17=16 M L T 44=1 M L W 483=1914 M 
^ WN 485=23 IndCas 649 PC. 

—Where an appeal against an ex-pafte 
decree is dismissed for default the decree is 
not super seded and an application to set 
aside that decree can be entertained by tbo 
Court which passed it 39 All 393=15 A L J 

286=39 1 C 519. 

— Only such orders of dismissal for default 
as are treated as such by the Code itself are 
excluded from the definition, A I R 1924 
Cal 830 = 51 C 715 =28 C W N 795 = 39 OBJ 

399 = 83 5 0 220. 


( I 


) ORDERS REJECTING PLAINT OR 
MEMORANDUM OF APPEAL. 


— Order rejecting plaint for non-payment 
of extra Court-fee is a decree : 3L L J 237 
=A I R 1921 L 43=67 I C 901. 

— An order rejecting memorandum of 
appeal for deficient Court-fees is appealable : 
18NLR 15=67 I 0 225=A 1 R 1922 N 62; 
such order is a decree and not a dismissal for 
default : A I R 1922 Pat 281=3 P L T 117= 

6 P L J 625=63 ! C 99; see also, 51 ! C 144. 

— Quaere — Whelher an order refusing to 
admit. an appeal filed out of time is a decree 

45 I C 725. 

— All order rejecting an appeal, before it 
has been admitted, on the ground that it 
was presented out of time is a decree J7 C W 

N 807=19 I C 931. 

— The Kagpur, .Court has held that an 
order rejecting memorandujm of appeal on 
any ground . i,0 1927 N 100 = 98 

. X C 663. 
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C. P. C. ( 1908 .) S. 2 ( 2 ) ( ) 

( 1 1 Orders Relecting plaint or Memorandum of 
Appeal, ( Contil) 

—-But the Calcutta, Lahore, Madras and 
Allahbad High Courts have held that a rejec- 
tion of uu* appeal under 0. 41 r. 10 [2] is not 
a decree : 8 I 0 436~9 M L T 117; 53 A W N 
1808r5 A L J 109r30.A 143; A I B 1022 0 
246r2C) C W N 1020=35 C L J 131=62 I C 751= 
49 C 355; AIR 1922 L 87=67 I G 256=68 P 
L R 1922=3 L 30; 17 C W N 807=19 ! C 931; 
and 15 AWN 238=18 A lOl f orerrulmj 3 A 
W' N 60=5 A 380 ] 
—And where the order did not finally dis- 
pose of the appeal it was held not to be a 
decree : 59 C 388=1 R 1932 C 483=A I R 1932 
0 482=138 1 0 643. 


[12] ORDERS RETURNING PLAINT of 
MEMORANDUM OF APPEAL. 

— Tlieree is no differenco between the 
provisions of the old Code and of the pre- 
sent one in this revspect. 

—But an order merely returning the pla- 
int for amendment within a specified period 
is not a decree.^ and it is neither appealable 
nor open to revision under the present Code: 
n:ic 231=96 PR 191! = 143 P WR 1911=216 

P L R 1911 


C P. C. SECTION 2 [3] 

—A “ decree-holder ” within the meaning 
of s. [3] is a person whose name is on the ' 
record of the suit and in whose favour the 
decree is passed : A R 1920 Bom. 279 = 31 
Bora. L R 320=1 18 Ind Cas 694. 

— A “decree-holder’’ does not include an 
attaching creditor : A I R 1925 A 123 = 80 I 

C 947. 

— A decree-holder need not be a party to 
the decree. 

— It is enough if the decree confers some 
right enforceable under the decree upon some 
persons mentioned in it, held, accordingly that 
where a scheme-decree conferred upon the 
Board of Control, which was itself a creation 
of the decree^ the right of calling upon the 
trustees to remit the collections, the Board 
might be reg’^rded as a decree-holeer. 35 L W 
22 i25j = 61 ML 3 904= 136 1 C 771 = I R 1932 
M 307 = A 1R 1932 M 193 = A LR 1932 M 351 

—A decree-holder in a decree for sale of 
immovable property need not necessarily be 
the plff. Both plff. and deft, are “ decree- 
holders ’ in such a case : A I R 1929 L 492 = 

I R 1929 L 468= 116 1 C 212. 

— Similaraly, where the plff did not want 
to execute a decree for specific performance 
of an agreement to sell, passed in his favour, 
it was held that the deft, could execute in as 


C. P. C.i 19i8)S. 2(3) f Vontil ) 

■he was a “ decree-holder ” : A I R 1923 B 26 
=24 Bom L R 496 = 67 I C 667 = 46 B ffO; see 
to the same etect A I E 1932 C f>79 = 36 C W 
N 172 = 139 I C 230 = I R 1932 G 579 = A L R 
1932 0 797 = 59 C 501. 


C. P. C. SECTION 2 (. 4 3 

— District ” includes onginal side of 
High Court : 27 M L J 645 = 27 i 0 455; but 
it does not in every case mean the original 
■side : A I E 1927 C 290 = 45 C L J 71 = |»0 

I C 331. 

*— The definition of “foreign Court” does 
not apply to Provincial Insolvency Act : A 
I R 1929 M 900=57 M L J 393=:30 L W 531 = 
I R 1929 M 436=111 1 C M. 

— District Court in British Cantonment 
in Secunderabad is a foreign Court. A L R 
1933 P C 158 = 1933 M W N 522 = 37 L W 767 
" =AIR19BFC!22. 

-The Ceylon Court : 3 1 0 190 = 32 M469. 
and the Courts in the Native States : 21 I A 
171 = 22 C 222 P C Are foreign Courts 
though the States themselves are not 
foreign States : 26 I C 287 = 16 M L T 479 
= 27 M L J 535 = 1 L W 887 = 1915 M W N 
162 = 39 M 24:P B; 1913 M W N 605 = 14 M L 
T 96 = 20 IC 704. 

-—As to suits ou Judgments of foreign 
Courts see S. 13. 

— As to the question of foreign Judgment; 
operating as res judicata ss. 11 and !3 aitd see 
also A L R 1933 M 34l. 


C. P. C. Sections 2 (7) and 2 (8). 

—But neither the definition in Evd. Act, 
nor in Cr. P. C. nor in s. 19 Pena! Code, Is 
strictly applicable for the purposes of 8 2 (8) 
of the C P code : 1912 M W N 473 r 23 M 
L J 50 = 15 I C 652 F B. 

Disqualification— No Judge can act in 
py matter in which he has any pecuniary 
interest or any interest which, though, not 
pecuniary, is sufficient to create a real bias— 
e ff, a Mamlatdar who had acted in the mana- 
gement of the property in dispute in a pos- 
sessory case was held disqualified from trying 
the case. 

— Whm an officer has, in the course of 
executive duties, formed an opiidon ami 
acted on it, or has sought to give effect to it 
as agent of a public body which has become a 
litigant in a case, the law will presume an 
interest creating a bias so as to disqualify him 
as a Judge 19 Bom. 608 see also 15 CL j 162= 

141 cm. 
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c. P. C. { 1908 ) S. 2(9) 


— For the eoiitenfcs of a judgment, see 0, 
^ 41, r. 32. A judgment under 
C P C is only the basis of a decree or order. 
The decree, which itself is forma! expres- 
sion of the judgment, is, and the order may 
or may not be, appealable, but the judg- 
ment itself gives no right of appeal. 8 N L 

E92r|5 1C 935. 

— The judgment must give a statement 
of the groundk of the decision : 15 0 C 78= 
15 ! C 2!2; though it need not necessarily 
decide all the issues in question : A I R 1926 
L 6.38 [2]r8 L L J 361=27 P L R 701=97 1 C 
780; 13 PW R 1911=14 1 C 371. 


— A written order deciding one of several 
issues in a case is a “Judgment” and can be 
pronounced by the successor of a Judge who 
passed the order. 14 I C 371=13 P W R 1911. 

—Shorthand notes dictated by, but never 
approved by, the Judge, cannot be consi- 
dered as pirt of his actual judgment. AIR 
1927 Bom 113=51 B 167 = 29 Bom L R 126= 

10010 941. 

— A defendant did not file his written 
statement on the date on which he was orde- 
red to file it, nor on the date fixed for hear- 
ing. The Munsif thereupon declared the 
claim of plaintiff under 0 8 R 10, without 
goiiig into the merits of the case or without 
stating the grounds of his order decreeing 
the claim — Field that the MunsiPs order 
was not a judgment, but merely an order 
decreeing the plaintiffs claim. Held also 
that the Munsif acted with material irregu- 
larity and his decision was set aside. 15 I C 
212 = 15 p G 78. See also cl. 15 of Letters 
Patent asAo the meaning of the word “judg- 
ment” 

Section 2 (10) 

— Thc^ definition of “judgment-debtor” 
does not include the .assignee of the judg- 
ment-debtor. II M L T 144=[1912] MW 
N 176=13 1C 659, 

Section 2(1!) 

—See ‘also cases under S. 50, S. 52, 0 21, 
r, 21 and 0 22, r. 3. 


rr 

[ 2 ] 

[ 3-1 

[41 


Alterations in law. 

Who can be legal Repr. 

Persons intermeddling with estate. 
Wrong Representative impleaded. 
Saits against Legal Repr. 


[i] ALTERATIONS IN LAW. 

—tinder the old Code there wa.s a conflict 
as to whether the term “legal representative” 
was confined to administrators, executors 
and heirs, when used in the body of the Code. 
Woodroffe J. has fully dealt with the case- 
law on the subject in 8 C W N 843. The 
prose nf* sub-section, therefore, is an entirely 
new definition, and clears away the doubts 
ihal existed under the old Code. 


I e PC(l908 )S. 2(||)('(7ow^d.; 

I [2] WHO CAN BE LEGAL REPRESENTATIVE 

— Whether an Heir-at-Law is competent 
to represent a portion of estate decreed to a 
legatee see 42 M 76=1919 M W N 107=35 
M L J 6.32=49 I C 11=9 L W 26. Where a 
legatee who had applied for probate.. died 
pending appeal after making a gift of the 
legacy : Held that the donees were ‘legal 
representatives’ of the legatee and entitled 
to be substituted as parties, 35 C WN 1023. 

— On death of the judgment-debtor the 
person in possessioh of the property is legal 
representative of the deceased and the decree 
can be executed against such person. A I R 
1924 CaL 362=69 ! C 179. 

—Surviving co-parceners in a Hindu joint 
family are not “ legal representatives.” 
Mayne’s Hindu Law, 8th Ed., R. 329, referred 
to A I R 1921 Lah 34=2 Lah 114=3 Lah L J 
349=73 P L R ri921]=61 ! C 628; see also 20 
Bom. L R 660=42 B 504; and 31 I C 4. 

^ — ^But where a suit by the manager of a 
joint Hindu family refers to joint family 
estate, it is really a suit in a representative 
character for all the members of the family. 
When he dies, the next managing member 
can come in as the legal representative. 

A I R 1925 Mad 456=21 L W21=86 1 C 178. 

—And where a father and son are copar- 
ceners, and the sou dies after his undivided 
share is attached in execution of a decree 
against him alone, the father is the legal 
representative of the deceased son, and the 
decree can be executed against him : A I R 
1926 A 157 [1]=23 A L J 877=L R 6 A 511 
civ=89 I C 291=48 A 4. 

— Where an unmarried daughter sues for 
the father’s estate, and dies, her sister has a 
right to continue the suit : 38 A III = 14 
A L J 8 = 32 I C 104. Similarly, it has 
been ruled by the Privy Council that on 
death of a Hindu plaintiff, pending the suit 
for declaration of invalidity of an adoption 
and alienation, ^ the next presumptive rever- 
sioner has a right to continue the suit as 
legal representative : 38 M 406 P C. 

-But it has been held that a Hindu 
reversioner who is thus entitled to continue 
a suit is -not strictly a legal representative 
within the meaning of the sub-section : 

49 I C 268. 

—Where the daughter [ plantiff ] diep 
pending the suit to recover the property 
it was held that the reversioner was rightly 
added as her legal representative : 39 Mad 
382 = 17MLT 186 = 27 I C 1001; see al^ 
28 M ism [PC.] 

— Widow, asserting in .defence to a suit 
that her husband had dedicated propei^y in 
question to religious purposes^ acts in a 
representative character Un her d^th her 
husband^ step-mother for whose maintenau- 
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C. P. C.( 1908 )$. 2 (II) ; 

[2] Who can be Xegal Representative (Gontd) 

oe also provision was made by his will 
becomes her legal represent ibive, since- ail 
male heirs - of deceased had • refused to 
rejogiiise dedication. .AIR 1925- Inh 2t:17 
P W ll I923r79 I C!670. 

— Trustees are not - legal representatives 
of their predecessors>in-office : 92 I C 520 ~ 
A l-R I92AM-540. 

— Auction-purcheser in • execution of 
decree for sale on mortgage of- under 
proprietary tenure is- not legal representative 
of -origiual uuder-pn^prietor. A I E 1929 
Oadh :-153 --G-O. W N 469 =: Ind. Eul. (1929] 
, Oudh :35f)r* 117:1 C 452. 

-—Purchasers of equity of redemption, 
and not the heirs of the deceased mortgagor, 
are the legal representativesiof the deceased : 

•[1926]-M WN 276 =:95 1 C 904. 

— A decree Ifor .^removal - of a malmn^ 
cannot be executed against the succeeding 
mu^hmt who was on the death of the first in 
(le facto possession but who claimed to be, 
appointed by the hhek. AIR 1924 'Lah 
261 = 5 Lah- L-J 459 = 77 ! C 585. 

•— S, a voter in"a*Devastanam -circle, insti- 
tuted a suit with sanction under O. 1 1*, 8 
for a declaration that the election of a 
member of a Deuastanam Committee was 
void,- and for an injunction to restrain him 
from exercising. the office of such •member. 
He died pending the suit, and R, another 
•voter, was brought on record as the Isgal 
representative of S, and the suit was revived 
atR’s instance. Held R, though- :not a 
legal representative could be allowed to 
• continue the suit. 1912 M WN 105. 

— Zamindar is not- the legal representative 
of a deceased- ^tenant : -22 I C 969 =- 1 '0 L J 86. 

-—Where a person is nominated to freceive 
money after the depositor’s death, he cannot 
receive the money if thej^nomination is not a 
Will duly -executed.* AIR 1921 Ma'd.il99 = 
[1921] M:W K 70:r 60y:C 239. 


[ 3 ] Persons^ntermeddlingJ with estate. 

—Under the^Hindu- Law and under -the 
British Indian Law any one who inter- 
meddles with the property of a deceased 
person renders himself liable for the debts of 
the deceased to the extent of the property 
taken by him : 3 Pat L W 302 = 1918 Pat 

86 = 42 1 C 122. 

— Intermeddling even with a''portion of 
the estate will make him liable to the extent, 
at any rate, of the property taken possession 
of by him : 39 P L R 1914 = 22-1 C 242 = 115 

PR 1913. 


C. R C. ( 1908 ) S. 2 ( 1 1 ) ( €o7idd. ) 

;[3J Persons iuternieddliiif with estate. {Vmited) 

— An executor de sou tort a legal repre- 
sentative withiri B2 [11] and is liable to be 
brought on the record under that sectio!i on 
the death of the deft 50 I C 95 1 . 

—But he is not a representative for the 
purposes of succession to the deceaseers pro- 
perty. 

— And the mere fact that an iritenneddier 
is joined as party to the suit for recovery of 
pohsessioii cannot make a decree in that suit 
in any way binding on the real heir who is 
not a party to that suit and who later on gets 
adecree against the intermeddler <iedari!sg 
his superior right A I R 1924 AIL 717 r 75 

' 1X444. 

—The intermeddler need not be added 
whe!i there is other legal representative A I 
E 1926 Cal. 825 = 30 C W N 565 = 96 I C 695. 

— Heirs of intestate Parsi who intermeddle 
with his estate are his le|?al representatives 
and proper parties^ to suit on mortgage by 
the deceased Parsi. A I R 1927 Bom. 474 = 

29 Bom L B 900 = 51 B 771 = l®4 I C 794. 

— Where a person who has wrongly con- 
verted property does not produce it, it shall 
be presumed as against Idm to be of the best 
description. 115 P R 1913 = 39 P L R 1914 = 22 

I C 242. 

— As regards the onus of proving that 
assets have come to the hands of the deft the 
plff. must in the first instance give such evide- 
nce as would prlma facie aiford reasonable 
grounds for an inference that the assets hare, 
or ought to have, come to the hands of the 
deft. 

— But when the plfi*. has laid this founda- 
tion for the case, it will then lie on the deft, 
to show that the amount of the assets is not 
sufficient to satisfy the pleffi’s claim, or that 
they are of such a nature that plff, is not 
entitled to be satisfied out of them or that 
there never were any assets, or that they have 
been duly administered and disposed of in 
satisfaction of other claims. 3 Pat L W 302 = 
42 1 C 122 = [1918] Pat 86. 

^ — Possession by purchaser of portion of 
joint family property or of the interest of 
co-parcener in specific property- is not wron- 
gful- Go* parcener’s acquiescence in such pur- 
chaser’s possession disentitles him to mesne 
profiits A I '-B 1924 Bom 4B3 = 48 B 428 = 26 
Bom L R 464 = 87 I C 703*' 


[ 4 ] Wrong Representative iaipleaded. 

— As to the effect on reversioners of a 
decree when wrong representative is implea- 
ded see 29 I C 6 and 15 Bom L R 41. 

— Prima facie no decree is binding on a 
person who has not beeii i‘cpr<‘senied in the 
suit. 
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C. P. C. (I908 )S.2 {n)( Contd.) 

[4J Wrong Repsesentatlve impleaded. {Co7itd) 

— Where during the pendency of a suit 
deft, died leaving a daughter as iiis heir, and 
the plff. impleaded as the legal representative 
a remote reversioner and in execution there- 
of purchased ihe properly of the deceased 
deft, held, that the daughter who was the true 
heir of the deceased was not bound by the 
decree and the sale in execution. 

— Cases where pending the suit the deft 
dies and some only of his legal representatives 
are brought on record and where after decree, 
the |udgm ent debtor dies and execution is 
carried on agiiinst a wrong representative, 
distinguished. 25 Bom. 337 [P C]; 33 M O; 29 
M L J 098; 25 A 214 at 220 ref. 20 M 230, 
appr. 32 C 220 dist. 31 M L J 222 r [ 1916 ] 
2M W N 233 = 35 I C 124. 

— Decree against wrong legal representa- 
tives is sometimes binding on the true repre- 
sentative if the decree-holder acted bona fide 
A I B 1929:Mad. 482 = 30 L W 778 = Ind. Bui. 

[1929] Mad. 1025 = 120 I C 65. 


[ 5 ] Suits against Legal Representative. 

— Where a person has been impleaded in 
some capacity as a representative of the decea- 
sed though not inhis real representative capa- 
city, there is sufficient representation A I B 
1927 Pat 114 = [1920] Pat. 353 = 8 P L T 287= 

99 1C 865. 

— Where -there are two rival claimants to 
estate of the deceased it is open to decree-hol- 
der to choose as the legal representative, the 
one who appears to have pr'ma faeie title. A 
I B 1929 Mad. 482 = 30 L W 778 = Ind. Bui. 
n 929) Mad. 1025 = 120 I -C 65; see also 29 M 
L J 698 = 31 ! C 920. 

-“Where -a creditor sues the person in pos- 
session of the deceased debtor’s estate, the 
decree against such person is binding on the 
legal heir subsequently taking possession of 
..the estate. A I B 1926 Nag. 476 = 9 N L J 183 
=96 ! C 963; see also 36 M L J 109. 

— A and N, the two life-tenants, having 
died intestate the reversioner under the 
original will became the heir to the proper- 
ties, and decree passed against the daughter 
of N as representing estate of N did not bind 
the estate in his hands. 37CLJ 90=70 1C 886. 

— Where the ostensilde sole heir is implea- 
ded the decree binds whole estate including 
the interest of those heirs not brought on 
re ‘ord aitd not served with notice A I B 1925 


C. P. C. ( 1908 ) S, 2 ( I! ) ( Contd. ) 

[ 5 ] Suits against Legal Representative (Co7itd) 

Oudh 330 = 12 0 L J 37 = 2 0 W N 34=28 0 C 

177 =87 I C 892. 

—Where a creditor of the estate igno- 
rant of a will sued the widow in possession 
and the illegitimate son who would have been 
the legal representatives but for a will left 
by the debtor under which the 1st deft, was 
constituted executor and the plffi a legatee 
and obtained a decree and in execution the 
property in possession of the widow was 
purchased by a stranger, held, that the sale 
was binding against the pllf. 14 MI A 605 
foil. 29 M L J 698; 3i ! C 920. 

— A suit against the lengal representatives 
of a deceased should not be dismissed on the 
mere giound that the defts. are not in posse- 
ssion of any portion of the assets 40 I C 407 
see also A IB 1926 N 170=89 i:C 236. 

But in order to implead the legal represen- 
ataive of a member of a Hindu joint family 
it must be shown Prima facie that the deceased 
has an estate. A I B 1930 Mad 575=Ind Bui 
(1930) Mad 973=1 27i!C» 237. 

—When during the pendency of a suit 
against one of two co-administrators the deft 
dies the plffi can not implead the other as his 
representative 45 P W R 1917=38 1 C 788. 

— ^In case of a decree against a legal repre- 
sentative only the property of the deceased 
and not the property of the judgment-debtor 
is to be proceeded against in execution. A I 
B 1925 Oudh 113=27 0 C 258=11 0 L J 554 

=80*1 C 600. 

— An objection by the person, sought to 
be substitutedas legal representative that he 
is not liable to satisfy decree the objection 
must be decided by the executing. Court 
before an order substituting him as legal re- 
presentative is made A I B (1923) Pat 149=3 
P L T 106=82 ! C 803. 

— Judgment-debtor attaining majority 
is not entitled to fresh notice of execution 
proceeding as legal representative A I B 1925 
Mad.l58=78ICl2. 

— Where two executors appointed under a 
will of a deceased Hindu, instituted a suit 
upon a mortgage in his favour and one of 
them died before the preliminary decree and 
the other after it, and where an application 
by the senior widow of the testator to bring 
her on record to enable her to continue 
the suit and obtain the final decree was 
dismif.sed. Held that no appeal lay against the 
order, 39 Jttail MU 491=17 M L T 385 

=(1115) M W l L W 403=29 1 C 142. 
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C. P. C. SECTION 2 in) 

Seo cases under 0. 20, R. 1*^, and 
s. 144 ^ 

SECTION, 2{ U ) 

-—But owing to the new definition incor- 
porated in the present sub-section the above 
decisions are no longer law. It should be 
noted, however, that the new definition is 
meant for the purposes of the Code only: 11 
N L R 18r27 I C 935. 

— Thus to does not extend to Lmt Act 18 
M L T 632r3l I C 796. 

SECTION 2 (14), 

— See cases under :~-S. 2 (2) 

— An order from which the liability of 
and rights of the parties can be fuUy as- 
certained is a final order AIR 1927 Fat 171 
rSP L T 141= 102 1C 106, 

— As -to meaning of '‘order” and whether ■ 
an order passed against guardian under s. 34 
[e] of Guardians and W'ards Act is exjecutable i 
see 4l Ml 241. 1 

SECTION. 2 [15] ; 

[I] Advocates i 

[3] Solicitors and Attorneys 

[I] Advocates. 

— An Advocate, when briefed on behalf 
of a party in a sufoor'Sinaie Court, has the 
implied authority of his client to settle the 
suit AIR 1930 Pat 158=34 OWN 453=1930 
A L J 489r58M L J 551=32 Bom L R 645= 
51 C L J 309=11 P L T 461=31 L W 803 = 
I R 1930 P C 177= 123 I C 545 P C. 

—But, Barristers in Burma not filing 
power of attorney from client cannot bind 
him by compromise entered into without his 
express consent : A I R 1930 R 343 = I R 
1930 R 396 = 127 I C 604 = 8 R 290. 

—Though an advocate cannot sue for his 
“ honorarium ”, he is nevertheless liable for 
professional negligence : 28 I 0 265=18 A L J 

286=37 A 267. 

— “ Vahalainama ” empowering filing of 
compromise does not empower to enter into 
compromise or sign it. A. f. R. 1930 Oudli 112 
= 7 0, W. N. 153=Tnd. Rul. (1930) Oudh 299 


=125,1. a 171. 
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C. P. C. ( IM8.)S. 2( IS ) (■ CiNlld. } 

( 2 ) Solicitors and Attorneys:— 

—Where of costs by opposite party has 
been provided for in decree the solicitor 
can "enforce it. 34 Bom. i. R, 6711. 

C. P. C. I9II8 S.2 ( 16 ) 

As to “ rules ” see B. 2 ( 1 ) 

C. P. C.1908 S. 2(17) 

Bj/nopm, 

( I ) General : 

( 2 ) Clerk of mh-Ee{jfhtmr : 

( S ) Committee or Panehayat. 

( 4 ) Common Manager under B, 1\ Aei, 

( 5 ) Court of justice. 

( € ) Court of tmnh. 

(1 )*Beadmmi. 

(S ) Indian Army and staff corps. 

r 5 j Medical service* 

(10)* Mtmiclpal^CommisBioner. 

('ll) J,,’ ■ Cimneih 

( 12 ) ‘*^Munklpah Engineer. ^ 

(13) Offieml Assignee. 

(14 j^Eecelrer. 

— (*! ) . General— Person .ijiaid a fixed ’ 
salary 'by Government outj^ol^commisKion 
charged -to {private -person .for services - is* 
a public servant." A'l R 1928 Sind 76 = 22 
S'l¥' 63*= 105 I Ci729-see also.* A'l.* 111928* 
N 33 = 104 J C 762. . 

— ( 2') _ Cl erk of ^Sob-Registrar—sec ( I ) 
’G'eneral'8t/pm. - ^ 

— ( 3 ) Committee offTancfiayat—The Cun J 
tomnent Committee constituted under the 
Indian Cuntoninents Act is a “Public Officer”: 

lliioni I R 6fl 

— ButHhe^Nagpur High* Court has held 
contrary as to Tillage; -Sanitation tPanchayat 
A I.R 1920 ^Nag 70 = Ind. Rul { 1929 ) Nag 

64= line 288. 

—A Municipal Council consiituietl under 
District Muni.^, Acts in not a public olfieer. 
though a ])ody corporate can be such ofb.eer ; 
A I It 1930 M 844 = 1930 M W N 82] = I R 
1931 3vri7= IPIC f6|, 
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C P. a { im ) S, 2 (17) ( Contd, ) 

— The Sheriff of Bombay has been held 
to be a public officer : A I B 1027 B 521=29 
Bom. li ja ^071 =:^%1J0 m = 5 1 B 749. 

— ( 4 ) Cornmon Manaifer under B. T. Act- 
Common manager appointed under S, 95 of 
Bengal Tenancy Act of 1885 is a pubiic officer 
59 C 961 (96B-4)=55 C L J 8 = IB8 I C 4 = I 
E 1932 C 401 = A I B 1932 C 275 = A L E 
1932 C 1037; see also 30 C L J 279=51 ! C 147; 
and 17 C W N 846 = 16 I C 193 = 40 C 150. 

— ( 5 ) Court of Justice: — No definition is 
given in this Code. In the Penal Code it is 
defined as follows : — 

The words ‘ Court of Justice .\de note 
a J udge who is empowered by law to act judi- 
cially alone, or a body of Judges which is 
empowered by law to act judicially as body, 
when such Judge or body of Judges is acting 
judicially. 

Illustration. 

— “ A Punchayat acting under Begulation 
VII of 1816 ( 1 ) of the Madras Code having 
power to try and determine suits, is a Court 
of Justice. ” 

—( 6 ) Court of Wards— A Collector appo- 
inted to take charge of the estate of a minor- 
13 Bom 343; { Bom. 318; compare 4 Bom.* 638, 
see also 16 I C 445=14 Bom L R 577; and .26 
10 749= l6 Bom L R766; and 15 B 395; 

— Or as agent for the Court of Wards 
under s 204, Act XIX of 1873—3 AH. 20 is a 
public officer. But see contra 55 I C 515. 

— ( 7 ) Headman— A village headman is a 
public officer : A I B 1923 B 250 = 2 Bur 
L J 29 = 79 !C8I8. 

— ( 8 ) Indian Army and Staff Corps— British 
Officer in the Indian Army is a public officer 
43 Bom. 716 = 50 Ind. Cas. 683. An officer of 
the Indian Staff Corps is a public officer ; 24 
C 102 = 1 C W N 138. 

— ( 9 ) Medical Servies Officers holding 
commissioned rank in the Indian Subordinate 
Medical Service are public officers. 17 0 C 
99=1 0 L J 127=23 I C 935; so also an Assi- 
stant Surgeon in the Indian Medical Survice : 
21 Bom. L B 137=50 I C 427= 43 B 368 ( but 
see contra as to. Ass. Surgeon of Station 
Hospital : 10 P B 1910=23 P W B 1910=65 
P L B 1910 = 5 I C 802; but it is submitted the 
decision is doubtful. ) 

il. (p 


C. P. C. ( 1908 ) S. 2 (17) (flonhl) 

— ( 10 ) Municipal Commissioner see ( 1 ) 
General, Supra. 

— ( H ) Municipal Couiicil— see (3) Commi- 
ttee or Fanchayat, supra. 

— ( 12 ) Municipal Engineer:— see (1) Gene- 
ral, supra. 

— ( 13 ) Official Assignee: — Official Assign- 
ee is a public Officer. A I B 1925 Bom* 344=- 
49 B 638=27 Bom h B 545=87 I C 1011; so* 
also the Official Assignee of the Insolvent 
Court : 4 Bom L B 929= 26 B ,809. 

— ( 14 ) Receiver :T-Ifc is doubtful whether 
Beceivers are public officers within the mean- 
ing of s 80. A J B 1931 Cal 175=53 C L J 31 = 
Ind Eul (1931) Cal. 414=130 1 C 894 

— Bpt the Official Eeceiver appointed un- 
der Prov Ins, Act is a public Officer : A I E 
1925 A 241=22 A L J 1116=L B 6 A 106=84 
I G 739=47 A 291; see also 58 I C 411=22 Bom 
L B 987 = 44 B 895. 

— The Official Beceiver of Calcutta High 
Court appointed to act as receiver in any 
particular case, is a pubiic Officer: A I B 1931’ 
C 61=1 B 1931 C 423=130 I C 903=57 C 1127. 

— Similaraly, the Official Beceiver of 
Amritsar : A I B 1930 L 708. 

— A Beceiver appointed under 0 40 of (J 
P C is a public Officer : A I B 1931 Cal 503 
(503) = 35 C W N 61 = 58 Cal. 850 = 132 Ind. 
Cas 634; A I B 1931 • Cal 175 = 53 Gal. L J 31 
= 130 ind. Cas 894; A I B 1930 Cal 737=34 Cal 
W N 671=128 Ind Cas 108; A I B 1930 Bom 11 
= 122 Ind. Cas 857 = 31 Bom L R 1 199. 

C. P. C. 1908 Section 2 (18 J 

See cases under s. 2 ( I ) 

C. P. C. 1908 Section. 2(19) 

C. P C. 1908 Section. 2 ( 20 ) 

—Mark.— By cl. (52), s. 3, of the General 
Causes, Act, 1897; ‘’sign,” with reference to a 
person who is unable to write his name, in- 
cludes, “mark” Under the Begistration Act,. 
(Ill of 1877), s, 3, “signed” includes and app- 
lies to the affixing of a mark. , . . 

— As to the meaning of signature see. 46^- 
Ind Cas 52a=[19JSJ Pali § G mm '^P&i L J 
493=5-Pat kiM, tt t J 747. 
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C. P. C. ( I96S ) S. 2 (20) ( Co7dtl ) 

—Use of stamp bearing the name of the 
party is sufficient even in cases where he is 
able to sign: A, I. H. 1928 M. 175=:54 M. D’ J 
■4J5r27 D W, 237rl927 M. W. K 885=107 1. 0. 

804=51 fum. 


C. P. C. 1908 SECTION 3. 

— This section has been taken from s. 2 
*of the old Code with slight alteration. It 
thus brings into greater prominence the 
ruling that judges of the Lower Courts are 
bound to follow the concurrent decisions of 
the High Court to which they are immedi- 
ately subordinate; unless the decision has 
been altered by the Full Bench of that High 
Court , or by the Privy Couucil, or by sub- 
sequent Act of the Legislature : see 10 C 82; 
15 B 419; 17 B 555; 4 Pat LJ 565=51 1 0 

496; 42 I A 155=29 I C 617=37 A 359 P. 0. 

—High Court and Subordinate Courts:— 

“High C’Jourt'’ used with reference to civil 
proceedings means the Highest Civil Court 
of Appeal in the part of British India in 
■which the Act or Regulation containing the 
expression operates (s. 3 cl. 24 of the General 
Clauses Act 1897) It, therefore, includes the 
Chief Courts of the Punjab and Burmah and 
•of the various Judicial Commissioners as 
■well as the Chartered High Courts. And 
It has been held that a Collector acting 
■under Mamlatdar’s Courts Act is‘a Court sub- 
ordinate to the High Court : 17 I C 676=14 
Bom L R 947=37 B 114; but not so when he 
is exercising function under s. 18 of the 
Land Acquistion Act AIR 1930 N 271=1 R 
1930 N 255=123 I C 911. 

— As for other subordinate Courts the 
•enumeration iu the section is not exhaustive : 
1932 A L J 816=A I E 1932 A 651=140 I C 
123=1 R 1932 A 615=A L R 1932 A 1083. 

— A Court can be said to be subordinate 
to another Court only if the latter Court 
has appellate or revisional jurisdiction or 
■power of superintendence given to it by some 
statutory provision over the former Court. 
"The mere authority to decide a reference 
does not necessarily make the Court making 
a reference subordinate to the Court deciding 
the same. 1932 A L J 816=140 I C 123=1 R 


C. P. C.< l9iS)S l( Gontd ) 

1932 A 615=A I E 1932 A 65i=A L I 1932 A 

1083. 

C.P.C. If OS SECTION 4. 

—It does apply to the Vice- Admiralty 
jurisdiction of the High Court. 17 Calc,, 

, 337, 0. 2, R. 2 C. F. Code does not apply to 
proceedings in . the Revenue Court under 
the Land Revenue Act. 38 AIL, = 14 A 
L J 373 = Jli€8§. 
— Ko revision lies against decree of Dist- 
rict Judge in second appeal in rent suits 
under Oudh Bent Act, A I B 1924 Oudh 16 r 
10 0 L J 191 = L B5 Oudh 17 = 72 i C 1623 
— As to the validity of attachment of 
soldier’s pay under 0 21 r. 48 see 21 Bom. L 
B 137 = 43 Bom. 368 = 50 lud. Cas. 427 (4IS> 
— For other examples see 4 I C 1150 = I 
SLR 162; 6 L B R 88 = 5 Bur. L T 155=17 
i C 902;8OW N 1207; 8 OWN 685 . 
— It has been held under cL36 of letter 
Patent Madras that procedure to be adopted by 
High Court in case of equal division is to be 
governed by cL 36 and not by s. 98 of € P 
C A I E 1929 Mad. 641 = 57 M L J 264 = 29 
LW823 = 52 M 563 = Ind. RuL (1929 Mad. 
535 (F. B.)=n6 ! C 343 see also AIR 1921 
P C 6 = 48 Ind. App. 181 = 45 Bom. 718 = 60 
IncI Cas. 822 = 19 AIL L J 409 = 23 Bom. 
LR 623 = 33 CaLL J 488 = 25 Cal. W N 605 
= 40ML J519 = 14M L W 7 = 1921 MWN 
408 P C; and 47 Ind. Cas. 449 = 20 Bom. L R 
■ ■ lai ■ 

— Under s. 4, 0 P C it is tiie 'section of 
the Oudh Laws Act and not 0 XVIH, r. 6 of 
the CPC that applies to the recording of 
evidence in Criminal Case relating to a 
proceeding before the Chief Court AIR 
1931 Oudh 385=8 OWN 685 = 32 Cr. L J 851 
=Ind. RuL (1931) Oudh 270 = (1931) Cr. Cus. 
817 = 132 I C 270. It has been held in 17 I 
0 676 = 37 BIN, 

— That cases coming under special or 
local laws are not wholly excluded from the 
application of the Code, but that where the 
rules of the special or local laws conflict 
with the rules of the Code the former shall 
prevail; see to the same effect AIR 1930 C, 
53=121 1 C 403= 56 C 704; and AIR 1925 A 

264, 
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C. 1908 SECTION ' '4 ■ 

■ — The present section definitely restricts 
the J nrisdiction of Civil Courts within pecu- 
niary limits defined by their Charter or Acts 
of Constitution. 

— ^The section applies only to suits and 
not to proceedings which are not suits e. g. 
the proceedings before the President of the 
Calcutta Improvement Tribunal is not a suit : 
A I E 1926 C 853=31 OWN 142=94 ! C 170. 

—i t ) Execution of Decree exceeding peco- 
miary Jurisdiction— 

—In a suit for possession and mesne 
profits the Munsij0f made a decree for a sum 
beyond his pecuniary Jurisdiction. The 
decree was sent for execution to another j 
Court of equal pecuniary Jurisdiction. | 

— Held^ that irrespective of the question ! 
as to whether the Munsif’s Court which 
made the decree was competent to do so, the 
•equality in pecuniary jurisdiction of the two 
Courts was not sufficient to override the 
general rule that Courts of limited pecuniary 
jurisdiction may not entertain execution 
•proceedings in suit in excess of their limit 
and the latter Court had no jurisdiction to i 
execute the decree. 57 I C 722; see also, 1 P | 
LE 1901=9 P E 1901; and cases under ss. j 

38 and 39. I 

— ( 2 ) Mesne Profits and Accounts, decree ! 
for, In excess of pecuniary Jurisdiction-The : 
Punjab and Bangoon Courts have held that I 
such decree cannot be passed : A I R 1929 
li 107=1 18 I C 537 ( suit for accounts-prelimi- ; 
nary decree can be passed in excess of i 
pecuniary limit, but not final .decree; 221 i 
P W B 1912=96 P R 1912=!5 I C 773; 13 I C ! 
:3I2 ( suit for possession by purcnaser ); 16 j 
P B 1908=73 P W R 1907=l4f> P L R 1908 F B; j 
■ { pre-emption , 94 P L R^ 289=46 P' R 1906 I 
(partnership accounts); 58 P R 1 902 (accounts); ‘ 
and A I R 1924 R 354=86 I C 568 =3 Bur. i 
' ' L J 207=2 Rang. 408. | 

— But other Courts have held c<mtrary : I 
7 I C 385=7 A L J 963=33 A 97 ( Keclemx>tion;) : 
107 A W N 1891=13 A 320; AIR 1925-A 376= i 
:^6 I 0 1056=23 A L J 216=47 A 534 (accounts) | 
^84 AWN 1894=16 A 286 (accounts;) A I R ^ 


C. P.C.( 1908 ) $. 6 ( OoMd ) 

1927 B 83=100 1 C 109=28 Bom L E 1461=50 ® 

839; A I E 1925 C 1076=89 I C 726=53 C 14=42 
C L J 49=29 C W N 869 F B; 39 I C 439=32 M 
L J 221=5- L W 580=1917 M W 367=40 M I F B; 

(accounts); A I E 1921 M 508=70 T C 17=14 
L W 446=1921 M W N 611=41 M L J 433; 12 
M L J 35=25 M 543 ( accounts ); 24 I C 135=1 
LW446= 15MLT 415=27 M LJ 388; 9 M 
208; A I E 1921 Pat 118=6 Pat L J 54=1921 
Pat H C C 69=60 I C 346=2 Pat L T 143; 41 
I C 231=2 Pat L J394 (mesne profits); A I B 
1925 Sind 324=89 I G 353=18 S L R 286 
(partnership accounts); 20 1 C 926=9 Nag. 

L R 112 (ditto); 8 C P L R 86 (accounts); 9 

IC4I4. 

—It is submitted the latter view is correct 
because suits for mesne profits and accounts 
do not admit of precise ascertainment of 
value at the time of the institution, whereas a 
Court having jurisdiction does not lose it by 
reason of any subsequent change in the 
value of the subject matter or by precise 
ascertainment of value in cases which -do not 
admit of such ascertainment at the time of 
the institution of the suit. In a suit for 
damages, however, the Court cannot award 
damages in excess of its pecuniary jurisdic 
tion : 91 I C 436=A I E 1926 C 596. 

— ( 3 ) Pecuniary limits of Jurisdiction— See 
cases under s, 15. Competency of a Court 
cannot be determined irrespective of its 
pecuniary jurisdiction : AIR 1922 Pat 188 
=3 Pat L T 422=67 I C 538=1 Pat 651. 

— An order of remand cannot confer 
jurisdiction ; A I E 1929 L 534=30 P L B 
244=116 I C 324=1 R 1929 L 500. 

— ( 4 ) Value : Jurisdiction* See cases under 
s. 38 s. 39; s. 41, O 21, r, 4 and O 21, r, 5. 

' ' ' I 
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C. P. C. ( 1908 ) SECTION 7 I 

( 1 ) Legislative Changes. 

( 2 ) Applicability and Scope. 

,j( d ) Attachmeiit before Judgment. 

{ 4 ) Execution against Immoveable Pro- 

_ perty., ■■ , . ‘ - . 

( I) legislative Chan|re^. 

--S. 5 and Sch. II of the Code of 1B82 are 
in effect reproduced in the present section, j 
f —See aiso.( B ) Attachment before Judg- 

( 2 ) Applicability and Scope of the Section. 

— See S. 17 of the Provincial Small Cause 
Courts Act IXl of 1887 and also Sch. 11. of 
the same Act. 

(3 ) Attachment before' Judgment 

—Act I. of 1926 has amended the original 
S. 7 of the Code of 1908 by substituting sub- 
clauses i to.iv in clause ( b ) for the words j 
so far as they relate to injunctions and | 
interlocutory orders. ” 

—Prior to 1926 there was a conflict of 
decisions as to the interpretation' of the 
words above reffered to-one view being that 
Small Cause Court can attach immoveable 
property before judgment AIR X925 G 1 = 
40 C L J 199::28 C W N 105B ;= 82 I C 109=: 

52 C 275 P B. 

( approving 80 I p BOOrA I B 1924 0 19B r 28 
C W N 16; and overruling 70 ‘I C 841=:A I E 

192S G 176 49 C 9^4 ); and see also 87 I C 

B99=:48 M L J 406=1925 M W N 169=22 L W 
103=A I R 1925 M ',589=48 M 488, 
— But Act I of 1926 has negatived both 
the interpretations, and has expressly ena- 
cted that an order for attachment before 
judgment of immoveable property cannot be 
passed by a Bmall Cause Court. 

—A Small Cause Court can pass an order 
for attachment before Judgment of 
moveable property : 53 I 0 814 = 31 C L J 
179 = 46 C 717; see also 82 I C 109 = I R 
1925 01=28 G WN1066 = 40 C L J199:? 

52 C 275 F B. 

—Debt secured by a hypothecation bond 
is not immoveable property within the 
meaxiing of the provisions relating to attac- 
hment of immoveable property. S6 I G 816 


C. P. C. ( 1908 ) S. 7 ( Vonhl) 

— A Small Cause Court caiiriot attach a 
part of the joint family property consisting 
of immoveable : 10 N L E 17 = 21 1 0 156. 

{ 4 ) Execution against Immoveable Property. 

■ ■ —A Small Cause Chmrt cannot execute a 
decree against inxmoveable property^ unlesi 
the decree has Ixeen f formally traiwf erred t(» 
the Ordinary Side : 1930 F L E 40 = I li 
1929 L 249 = A I E 102f) L 398 =114 10 Wf ; 
see also 02 I C 208; and 5 A L J 612 = 1 i C 
553 = 1908 AWN 254 = 31 A I. 

— Thus where a decree of Madras ^4maii 
Cause Court was ti’aiwferred tooths Mofuswi 
Dist Muiisif for execution it was held 
[that the I)ist Judge csui hear appeal from 
order in execution proceedixigs. 49 M L. J 
104=1925 M W N 713 = 22 L # 455 r A I B 
1926Mll79=fi l€’8il. 

— A Small Cause Court cannot execute' 
a decree against part of a joint family pro- 
perty consisting of immoveable : 10 H L E 

17=23 I C 156. 

—It should be noted that a decree 
relating to immoveable property is not 
immoveable property within the meaning 
I of the Chapter relating to execution. There 
i is nothing, therefore, • in the present Code, 
to prevent a Small Cause Court from 
attaching and selling a decree for immoveable 
property 44 I C 251 

C. P. C. 1908 SECTION 8. 

( I ) Legislative Changes. 

— Provisions of s. 154, 0. 22, r. 5 and i L 
37 were applicable to the Presideiicy Small 
Cause Courts under S. 8 of the code of 1882, 
They are not so applicable under the present 
section. 

—The provisoes to the present sectioji 
were added by S. 2 of Act I of i919. 

( 2 ) Presidency. Small Cause Ceurls. 

■ —A Judge of a Presidency Small Cause 
Court has jurisdiction to execute the decree 

of a, foreign Court transmitted . to it . under 
s. 44 of C/ F. 0. But the Registrar of a 
Pres. Sm. C. Ct. has no power; under s. 13 

or 35 of the Pres. 8m, 0. Cts. Act, to issue 
processes in execution of a foreign decree • 
33 M L J 639=1917 M W N 498=6* B W 361=49 

iC67§. 

—But S. 48 of the said Act does not 
extend S. 114 of the C, F. Codo to Braall 
Cause Courts AIR 1921 B 180=61 I C 66? 

=23 Bom. li R ^=45. B* ill. 
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(1) Lefislafive Chanifes. 

(2) Scope. 

(3) Concurrent Jurisdiction. 

(4) Barred Expressly, instances of. 

( 1 ) Assam Regulations. 

( 2 ) Bengal Patni Taluk Regulation 
Till of 1819. 

( 3) Bengal Survey Act. 

(4 ) Burma Land and Revenue Regula- 
tion. 

( 5 ) Canal dues. 

{ 6 ) Cesses. 

(6-a) Barrister, suit against. 

( 7 ) Court of wards. 

( 8 ) Criminal Proceedure Code, suits 
barred under. 

{ 9 ) Ecclesiastical questions. 

(9-a) Election cases under municipal 
and other Acts. See municipality 
suits against and election cases. 
(Infra), 

(10) Foreign state. 

(11) Forest Act. 

(li-a) Government suits against see cases 
under this section under the head- 
ing “ Barred impliedly— Act of 
State. ” 

(12) Guardian and wards Act. 

(13) Hereditary office. 

(14) Inams and Jaghirs. 

(15) Income Tax Act. 

(10) Judicial officers Protection Act 
suits barred under. 

(17) Land Acquisition Act. 

(18) Land Registration. 

(19) Municipality suits against and 
election cases. 

(20) Pensions Act XXIII of 1871. 

(21) Probate and Administration Act. 

(21-a) Putni Taluk (see) Bengal Punti 

Taluk ( Supra ), 

{21-b) Railway Act. 

(22) Registration Act suits under, 

(23) Revenue matters and Revenue 
courts decisions, suits relating to. 

(24) Settlemt matters. 

(24-a) Special Tribunals. 

(24-b) Survey • Act see Bengal Survey 
Act ( Stipra ). 

(25) U. P. Land Re venue Act (XIX) 
of 1873. 

(5) Barred Impliedly. 

(a) General. 

(h) Act of state. 

( c ) Political and Executive acts of 
Government. 

(d) Illegal Contracts and Fraud. 

(1) General. 

(2) Champerty and maintenance 

(3) Benaroi Transactions. 

ii. ( \ 


C, P. C, 1908 S. 9 (Cmtd.) 

(4) Fraud. 

( 6 ) Privileged matters, 

(/) Election cases under Municipal 
Acts and other Acts. 

( g) Judges and magistrates protection 
Acts- 

(6) Suits Must be of civil Nature. 

( 1 ) General. 

( 2 ) Abusive language see Defamation 
(irtfra), 

( 3 ) Accounts. 

( 4 ) Adoption. 

{ 5 ) Burial ground and rights, as to. 

( G ) Carriers, see cases under this 
Section-Barred Expressly-Railway 
Act. 

(7) Caste Questions. 

(81 Clubs. 

( 9 ) Compensation. 

(10) Contractual rights, breach of. 

(11) Contribution, 

(12) Co-sharers. 
fl3) Costs. 

(14) Counsel’s negligence, see under 
this Section Barred Impliedly 
Barrister suit against. ” 

(15) Decree. 

(IG) Defamation. 

(17) Distraint. 

(18) Doctor’s fees. 

(19) Ecclasiastical questions. , 

(20) Embankments. 

(21) False charge. 

^22) False Evidence. 

(23) False imprisonment. 

(24) Ferry. 

(25) Fishery. 

(26-29) Fraud see Barred impliedly under 
this Section. 

(30) Government servants .suits against, 
see also cases under this Section 
“ Barred Expressly Judicial 
officers ” 

(31) Haut. 

(32) Hindu Widow. 

(33) Idols see also No. 75 Worship 
right of, 

(34) Instalment. 

(35) Interest. 

(36) Karnams. 

(37) Legal representative. 

(38) Mahomedan Law. -Religious and 
other rights under. 

(39) Maintenance. 

(40) Malicious prosecution. 

(41 ) Minor Children. . 

(42) Minors. 

(43) Mortgage. 

(44) Municipal Office -see cases under 
Barred' •Expressly— 

. '.'-’V .''r' ' '• 
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145) 

(40) 

(47) 

(48) 

(49) 

(50) 

(61) 

( 6 - 2 ) 

(63) 

(54) 

( 56 ) 


( 66 ) 

m) 

(58) 

(5?) 


( 7 ) 


Offerings right as to. 

Office of Dignity. 

Partition. 

Partnership. 

Penalty. 

Political and Executive Acts see 
Birred Impliedly — Act of state. ^ 
Political Agent see Barred Impli- 
edly— Act of State ( Supra). 
Possession. 

Pre— emption. 

Privacy. 

Priest see also. 

(1) Religious ceremonies mfra 

(2) Office of Dignity supra. 
Privileged communications see 
‘^Barred Impliedly Privileged Co- 
mmunication. ” 

Processions. 

Registration see Concurrent Juris- 
diction (Supra): 

Religious Associations, 

Religious office and ceremonies. 
Remuneration for labour. 
Reversioners, alienation. 

Right to sue see also cases under. 

f (l) Office. 

(2) Worship right of. 

») Barred impliedly- Act of state, 
ubscriptions. 

Sale. 

School fees. 

Society. 

Specific remedy. 

(a) Public Road. 

{h) Public nuisance. 

Stamp orders as to see cases under 
“ Concurrent -Jurisdiction’Y stipra) 
Torts. 

User. 

Voluntary associations. 

Voluntary payments see also cases 
under “ Contribution suits for ” 
(supra) 

Water cess. 

Worship right of. 
see also cases under 
f 1) Religious ceremonies (supra) 
(2) Idol (supra). 

Jurisdiction. 


(62) 

(63) 


(64) 

(65) 

ii! 

( 68 ) 


(69) 

(70) 

(71) 

(72) 

(73) 


(74) 

(75) 


General. 

(2) Meaning of 

(3) Objections, as to 

^ 4) Burden of proof* as to 

(5) xibseiice of, effect. 

(6) Irregularity within J urisdiction. 

(7) Erroneous decision as to 

(8) Waiver and consent of parties. 

(I) LEGISLATIVE CHANGES 

111 this Code the words “ either expre- 
ssly or impliedly barred are substituted for 
the words “Barred by any enactment for the 
time being in force, used in the Code of 
1882.^ The effect of this change is obviously 
jio widen tlie scope of the section. 


C. f. C. \m S* ^ (Conid) 

(2) Scope of tlie section. 

The section deals with, the jurisdielion 
of the Court— what civil suits the Court may 
try-not with the rights of parties: 20 1. C, 676-r 

41 C 384 

--The scope of this section is ^ very 
wide and would include even suits cognizable 
by Revenue courts unless they are expresniy 
barred by some statu to. 10 A. W. N. 14r>rt2 A, 

im. 

(3) CONCURRENT AN0 SUMMARY 
REMEDIES WOULD NOT BAR CIVIL 
SUITS. 

— The words “ barred expressly” mean 
that thougffi a suit is of a civil nature yi.d 
if a particular enactment expressly burs 
its cognizance, the civil courts can not enter- 
tain it. However the mere giving of con- 
current remedy does not bar the Jurisdiction 
of Civil Courts 14 C 646. 

— So also the original side of the Higli 
Court being a “ court ” it can entertain a 
suit to set aside on the ground of fraud 
a decree passed by a couit of concurrent 
Jurisdiction. 7 0 W N 353 r 30 C. 369. 

— Similarly, where it is^ open to a person 
to enforce his remedy in one of twtJ 
alternative Courts he can proceed in either 
of them. But having once filed the suit 
in one Court, and having invited the de-' 
cision of that Court he cannot go to the 
other Court and litigate upon the same sub- 
ject-matter : 35 Bom. 473 (477)rl3 Bom. L. It 
90(bl2 Iiub Cas. 31U. 

— The rule, that when a statute creates a 
right and provides a remedy, that riunedy 
and no other, is available, does not ap]>i'y 
where a right was not created by the Act bn"t 
exists independently of it : 22 P. it 1917rl4 
P. W, R. 1917r4§ I. C. IM. 

— So also a Civil. Court is not prevented 
by s. 265 of the Contract Act from trying 
a suit for dissolution of partnership-such 
suits being in fact contemplated by s. 215 C. 
P. a ( 1882) A.W.N.1B85, 18-7 A. 227 ( E. i. ) 

—So also notwithstanding the remedies 
provided for third persons whose righto 
are affected in execution of a decree k g. 
claim. ProeeedingvS etc, his right to file 
suit for the same redress is not barred 1907 A. 
W. N. 131=4 A. L. J, 434=29 A, 463; see also:— 

■ 1908 A. W. F. 122=5 A. D. J 285. 

— Court sale- Auction purchaser obtaining 
only symbolical possession-his^ right of suit 
is not barred. 14 Bom. L. R 115 = 14 L C. 
447=36 Bom. 373 P, B. see also A. f. B. 1931 
241=133 I, C. <337=10 Pat. G76 F. B. 

—A plaintiff may sue to enforce an 
award when the matter was referred to arbi- 
tration without the intervention of a Court 
of- Justice. 20 Mad. 490. 

— A suit will lie to set aside proceedings 
under Sell. II. C- P. C. on ground of their 
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i)ci ng fraudulent, -fictitious and vexatious, 
but not to set aside award made on 
agreement to refer : A. I. R. 1930 B. 431=1. 
It 1930 B. 401=126 • I. C. 305=32 Bom. 

L. R 389=54 B. 696. 

—On the same principle, remedies provi- 
ded by the* Aribrattion Act IX of 1899 do 
not bar ordinary civil suit. A. I. R.1922 Lah 
369 = 69 1 0 585 =3 1 296. 

— So also iii case of Private awards the 
aggrieved party can resort to his ordinary 
remedies A. I. R. 1924 Sind 105=17 Sind L R 15 

= 80 I C 969. 

-■-Similarly under Abritration Act (1899) 
S. 14. suit to set aside award on the ground 
of want of -jurisdiction lies. 56 I C 541 = 31 C 
L J 283 = 24 C W N 454. 

— Award-vsubmission challeiiged-suit is 
the proper remedy. 69 I C 568 = 47 C. 806. 

— Atid a suit against a farmer of Abkari 
revenue would lie for the recovery of a 
sum alleged to have been illegally levied 
jis tax under the Abkari Act 9 B. 462. 

Followed in 20 B. 764. 

—Similarly -suits for money recoverable 
under the Abkari Act can lie although s. 29 
provides a remedy 40 I C 122 = !0 S L R 179. 

— So also notwithstanding the remedy 
under Guardiains and wards Act, ss. 12 & 25 
for custody of child — suit lies. 9 M 31. 
Followed in 21 I C 789 = 25 M L J 661. 
and see to the same effect 44 1C 753 = 10 

Bur L T 186. 

—sea also cases under “ Barred expressly” 
—Guardian And Wards Act infra. 

— So also the decision of a Collector 
under s. 37 (b) of the Stamp Act (1 of 1879) 
that a particular instrument is not duly stamp- 
ed is not conclusive. Civil Court before whom 
the document may come must deteimine the 
(juestion for itself 22 Bom., 632. 

— Where a person incurs debt after an 
order of adjudication, such debt can be sued 
en ill ordinary Civil Court, though not 
proveabie under s. 28 of Prov. lus.Act : A. 1. 
R. 1925 N. 77=80 I. C. 946 = 22 N. L. R’ US. 

— The Presidency towns InsoL Act gives 
remedy to a person against the acts of 
receiver bub a suit is not barred 13 Nag 
L R 210 = 42 lud. • Cas. 799. 

— Sn also under Presidency Towns Insol- 
vency Act ss. 7 & 86— Third person’s 
property in Assignee’s hands— suit by 
stranger lies. 13 Bom.. L R 900 =12 I C 391 

= 35 B. 473. 

—And no sanction of the Insolvency 
court is necessary. 3! !. C. 884 see also : — 40 

I 0 220. 

— So also s. 22 of the said Act does not 
bar a civil suit 14 T C 93 = 15 C L J 675 = 
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[3] Concurrent Remedies ( Concld.) 

17 C W N 82. see to the same effect : — 

8 C W N 473. 

Similaily where a summary remedy is 
provided for, a regular suit is not barred. 
Thus where it is provided that a party 
“ may appeal, ” it does not mean that the 
party is bound to appeal, so also the words* 
“Shall be final” does not mean that the 
decision cannot be impeached in a regular 
suit but that no second appeal lies. 22 
P. R. 1917 = 14 P. W. R. 1917=40 I C 220. 

— Similarly even though a remedy is pro- 
vided under ss. 72 86 of the Presi. Towns 

Insolvency Act yet a stranger whose property 
is in Assignee’s hands, can bring a regular 
suit. 12 1 C. 391 = 35 B. 473 = 13 Bom L R 
900. ; see to the same effect as regards the 
provision in the Bom. Land Revenue Code s. 
85. 19 Bom L R 820 = 43 I C 995 = 42 B. 49. 

—Similarly where two proceedings are 
open to the parties, any one or both may be 
resoited to 12 I C 664 = 21 M L J 1063=10 M 
LT 437 = 37 M. 29. 

—So also, a suit lies to reverse the order 
of the Insolvency Court refering to the Re- 
ceiver, for final adjudication, the question as 
to the title to certain promissory notes alleged 
to be held beriami:46 I.C. 335=22 C. W. N. 700. 

— A suit, however, can be brought to re- 
verse an ordei; of the Insolvency Court dis- 
allowing a claim made to goods seized by the 
Official Assignee after adjudication. 40 Mad. 

1173=44 1. C, 847. 

— And where a stranger to the bankru- 
ptcy, whose property is wrongfully seized 
by the receiver, applies under s. 22 of 
the insolvency Act and his application is 
dismissed on the merits he cannot begin 
again and raise the same issue in a Civil 
Court. 39 A. 626=43 I. C. 573. ( a different 
view was taken in A. I. R. 1921 L 58=3 L. L, 
J. 233=77 P. L. R. 1921=61 I. C. 332=2 L. 147. 
but owing to the alteration effected by s. 4 
of the Prov. Ins Act 1920, the Lahore deci- 
sion is no longer law. ) 

— Thus, where an objection, that the 
house in question did not belong to the 
insolvent, was dismissed and the order upheld 
in appeal, subsequent suit in Civil Court 
was barred : 17 A. L. J. 374 = 49 I. C. 590 = 

41 A. 378. 

( 4 ) Barred expressly instances of 

( 1 ) Assam Regulations* 

( 2 ) Bengal Putni Taluk Regulation 
Till of 1819. 

( 3 ) Bengal survey Act* 

( 4 ) Burma Land & Rev* Regialation. 
( 5) Canal dues. s J ' 

(6) Cesses. 

Baryist^y against* 
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[4] Barred Expressly ( Coytld.) 

( 7 ) Court of Wards. 

( 8 ) Criminal Procedure Code suits 
barred under. 

( 9 ) Ecclesiastical Questions. 

(9-a) Election cases under municipal 
and other Acts see municipality 
suits against and election ca®es 
( Infra ) 

{ 10 ) Foreign state 

( ll) Forest Act 

(il-a) Goverment suits against see cases 
under this section under the hea- 
ding “Barred iinpliedly-Act of 
state” 

{ 12 ) Guardian & Wards Act. 

(13 ) Hereditary Office. 

{ 14 ) Inams 8z J aghirs, 

( 15 ) Income Tax Act. 

( 16 ) Judicial Officers Protection Act 
suits barred under 

(17) Land Acquisition Act. 

(18) LandfRegistraiion. 

(19) Municipality suits against and 
election cases. 

(20) Pensions Act XXIII of 1871 

(21) Probate & Administration Act. 

(21-a) Putni Taluk see Bengal ' Putni ] 

Taluk ( siipi'a ) 

(21-b) Railway Act. 

(22) Registration Act suits under. 

(23) Revenue matters & Revenue courts 
decisions suits relating to. 

(24) Settlement matters. 

(;24-a) Special Tribunals, 

(24-b) Survey Act see Bengal survey 
Act ( mpra ) 

(25) U. P. Land Jlcvenue Act ( XIX 
of 1873.) 

(1) Assam^Regnlations 

— S. 154 of the Assam Reg. I of 1886 bars 
the jurisdiction of Civil Court when a suit is 
brought for pai’tition of an estate excluding 
certain portions as braUmutter or debutter or 
as being hold jointly by third persons; 24 C. 
751— (approved and followed in 69 I. 0. 814 = A 
I. R. 1922 C 118 = 47 C- 354 )*. 

— So a suit for an imperfect partition of 
an estate in Assam is barred — ^23 Calc. 514. 

— Blit the term “property” in s. 70 of the 
Assam Lund and Revenue Regulation (1 of 
1886) includes an entire estate as well as a 
share in respect of which revenue has been 
separately apportioned; so, in a case where 
revenue in respect of certain lands had been 
separately apportioned and arrears fell due 
in respect of the remaining, portion of the 
taluk, and the taluk, minus those lands, w^as 
put up to sale and purchased by the plaintiffs 
field that the plmn tiffs were entitled to. main- 
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tain a suit to avoid an iucumbrance — 3 Calc, 
W.N. 108 = 26 C. 194. 

—So also the question of the right of a 
party to obtain a settieraent is jiot excluded 
from the jurisdiction of the Civil Court i)y 
the provisions of s. 154 of the Assam Land 
and Revenue Regulation — 24 Calc. 239 = I 

Calc. W. N. 94. 

— And a plaintiff is entitled to maintain 
a suit for a declaration that his rights are 
not affected by an order of the Collector 
under s. 65 of the Assam Land and Revenue 
Regulation, specifying the revenue payaWe 
by the defendant and made without notice 
to the plaintiff — 2 Calc. W. N. ceixiv. ( but see 

6 0. C. 59 ). 

(2) Bengal Putni Taluk Regufation VIII of 1819. 

— A zamindar cannot sue to compel the 
purchaser of a putni in his estate, sold for 
arrears of rent, to furnish security for the 
amount of half the annual jumrna, his remedy 
being as xmovided by ss. 5 and 7 of Regulation 
Till of 1819—17 W. R. 470. 

(3) Beng. survey Act. 

— Suit for Confirmation of possession can 
bo treated as a suit for recovery of possession 
14 Cal. W. N. 366=4 Ind. Cas. 54T. 

(4) Burma Revenue Regulation. 

— S. 53 (1) of the Upper Burma Land and 
Revenue Regulation provides that a Civil 
Court shall not have jurisdiction in any ma- 
tter which a Revenue Offiiier is emp<?wered 
under the Regulation to dispose of. A Kuifc 
will not lie in a Civil Court to execute the 
order of a Revenue Officer, whether by resti- 
tution or otherwise. U, B. R. 1902 — 1903, Vol 

If. Civ. Pro. 13. 

— Claims to the ownership or possession 
of any State land are cognizable by Reve- 
nue Co«rts only under s. 52 (2) (ii) of the 
Regulation and not bv Civil Courts, U. B. R. 

^ 1897—1901, Vol. II. 209. 

— A suit for redemption of mortgage of 
State land is barred in the Civil Oouris. U. B 
R 1897—1901, Voi. fi, 207. 

—A suit for rent of State land is not cog- 
nizable by the Civil Courts. U. B. R. 1902— 
1903, Vol. ll Civ. Pro. p. I. 

—But the Civil Courts can decide ques- 
tions as to their own jurisdiction. Civil 
Courts are to be guided by the decision of 
Revenue authorities in deciding the question 
whether land is State land, U. B. R. 1897— 
190!, Vol. 11,211, 
(5) Canal dues. 

—The Civil Court cannot entertain a suit 
by a proprietor to recover moneys wrongly 
taken from him as canal duos— 30 I. A. 172 = 
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C. P. C. (!908) S. 9 (CoMil). 

( 4 ) Barred Expressly. (Contd). 

S Calc. W N 121 :: 25 All. 527 p c followed in I 

A I R 1927 A 672. 

(6) Cesses. 

— Whore certain farmers agreed to pay 
over and above the jummas such sums as 
would lie realized under the head of zabita- 
batta, and were sued for these sums by the 
zemindar, it was /f-eJd that the stipulation was 
illegal and opposed to s. B, Regulation V of 
1812, and the suit was dismissed — 7 S D 

ASel.166. 

— In U. P- it has been held that a suit to 
collect cesses 'not authorized by Regulation 
Til, 1822; is not maintaiable — I Agra 207; see 

I All. H C 40. 

—But a zamindar can sue to establish 
his right to a cess and to question the vali- 
dity of a settlment-officer's refusal to record 
it ^ 2 AH. H C 425; see also I A 373. 

—■A claim for a legal due or cess arising 
out of the privilege of selling Pan-on hat days 
is cognisable by the Civil Court 3 W R Act 

X 158. 

— But a cess leviable in accordance with 
village custom, which is not recorded under 
the general or special sanction of Government, 
cvnnot be recovered in a Civil Court™ 

2 All. 49. 

— A cess cannot, iii the absence of any i 
contract, be levied by a Government lessee ! 
from ii jotedar, who grazes his cattle on his 
own jote- 9 W R 299. 

—Where the talab beshi had been made 
voluntarily for several years and has been 
incorporated in the rent, a combined recepit 
i,>eing given for the two payments, the cess 
is not illegal and can be enforced : 25 W 
R252; see also 22 C 689; and 26 C 611; and 
2 C W N 543; but not otherwise 17 Calc. 131 
= 16 1 A 152; 17 Calc. 726; see also s. 74, Act 
VII! of 1885. 

(6a) Barrister suit against 

— The principle that an engagement of a 
counsel is not a legal contract of hiring and 
service • ( Kennedy 'V, Brown B2 L J Ch. P 
137 ) sipplies to Barristers practising in India 
51 P i 1895 F. B; 104 A W N 1903 = 25 A 
599 F. B; 3 .1 138 ; 49 P R 1906 = 10(5 P L 
II 1906 = 105 P W R 1906 F. B. ( overruling 194 
P R 1883 ). But see 4 L B R 55 F. B, 

— So, a Barriseter cannot sue for his fees 
104 A W 1903 = 25 A 509 F. B., unless 
the relationship of advocate and client does 
not exist : 4 M H C R 244 A barrister is 
liable for professional negligence : 28 I 0 
265 = 18 A h J 286 = 37 A 267. 

( 7 ) Court of Wards. 

— Bee a] .so ( 12 ) Guardian and Wards Act 
The high Court cannot restrain the Court of 
Wards, from interference in the giving in 
man-iage of miTOr— 5 W R Misc. 4t 


C, P. C. (1908) S. 9 tContd. ) 

(4) Barred -Expressly 

— Under Bengal Court of wards Act, a suit 
will lie for trepass by the Court of wards on 
properties of -the* executor :<12 OWN 1065 
= 1 I C]514 = 36 C 28. 

( 8 ) Cri. Pro. Code; suits:barred under. 

— The general rule is that where a' civil 
suit is brought subsequently to criminarpro- 
ceedings, there shall not be any stay of the 
latter. 6 Ind. Cas. 181 = 11 Cr. 1. J. 291. 

— Criminal proceedings are- not suitsi'.and 
therefore no finding of a Criminal Court 
can be res judicata in a civil suit : 

143 A. W. K. 1881=4 A. 97; see s. 11 and s. 13. 

—Civil Court cannot enterain any suit 
against an order under s. 133 of the Cr. P. 
Code, or against order under ss 136, 137, 139 
and 142 of the same Code : see 12 Ind. Jur. 
425= 15 C. 460 F. B., and the cases therein 
considered; see also \ \ C. 8; 12 C. 137; 6 A. L. 
J. 458=1 1. C. 896=31 A. -371; 8 Bom. H. C. A. 
C. 94; and pSutb W. R. 277; and.I8 SuthW. R. 

284. 

—But a suit will lie in Civil Court if the 
order mentioned adove is passed without jur- 
isdiction : 4 C. L. R. 309 = 5 C. 7 F. B. see 
also 2 Suth,iW. R. 287; 8 suth: W. R. i239 and 

6 N. W. P.[104. 

i — And a- suit will also lie in Civil Court- 
I if the order in question involves question of 
j title to property; 12 Ind. Jur. 425= ISC. 

1 460 F. B; see also 17 C. W. N. 73 = 18 I. C. 67; 
I7C 562; I7B. 293;4 I. C. 523= 13 C. W. N. 

501; and 15 C. 564, 

— Thus, where a magistrate declared cer- 
tain- land to be public highway, held a suit 
lay for declaration of title to that land : 16 C 
460 = 12 ind. Jur. 425 F. B; but no suit can lie 
to close a public road : 16 W. R. 434. 

— Sometimes, an act of Legislature gives 
power to some person for a public purpose 
from which an individual may receive injury; 
if the mode of redressing the injury is pointed 
out by the statue, the jurisdiction of the 
Court is ousted. Thus ss. 88 and 89 of Cr* P. 
C. debar aii absconder from suing for recovery 
of his property : 1920 Pat. 253 = 1 Pat. L. T. 
451=.5P. -L. J. 321 = 21 Cr. L. J. 475 = 

56 I. C. 507; 

— But it was held in the same case that 
an order of disposal under s 524 of Cr. P. C. 
is not final as regard title such order can 
be questioned in a civil Court. Or a suit may 
be brought for recovery of the proceeds of 
the sale under such order : 9 B. 131; see also 17 
j Bom.iL, R 979=31 I G. 498=40 B. 200. 

^ — The'Lahore High Court has held that 

; a civil suit does not lie for restoration of 
piopcrty sold under ss-. 87 and ^ Cr. fP.^ O., 
even though there have been irregularities 
in the sak^ Ai L ^B>Am hSmtll I- C. 508 



443 


Deaai’s All India Cousolidatecl Civil Digcsi. — I'K*] 


414 


1 


C. P. C.(I908) S,^( Contd,) 

( 4 ) Barred Expressly. ( Oontd, ) 

=10 L. 338; but the Allahbad High Court ha^ 
held GO?itra : 2 A L J 349=102 AWN 1905= 

21 A 572. 

-It was held Sill AIR 192l'> C. 289=90 
1 0 488=29 C W N 1033 that a Civil Court 
can entertain a suit to recover the expenses 
ordered by a criminal Court -.to be paid to a 
witness. 

— Civil Court cannot entertain* a suit to 
setjaside an order under s. 145 of Cr. P. C. 
giving possession : 21 W R 79; such order is 
conclusive as to the question of possession at 
the date of the order but not before the date 
of the order :3 Bom. h R 919=26 B. 353 

—A civil suit lies under s. 9 of sp. Relief 
Act on ground of dispossession within six 
months but before the date of the order 
under s. 145 of Cr. P C : 20 W R 12; see - also 
3 Bom. L R 919=26 B. 353. 

—Order granting maintenance. under s. 488 
of Cr. P C does not bar a Civil Suit for a 
declaration that the grantee is not entitled to 
maintenance : 14 C. 276; see also 2 M L T 344 
=30 M. 409; and 2 Weir 615 ( but see contra. 

, 147 A W N 1895=18 A. 29. 

—Order refusing maintenance under s.'488 
of Cr. P C does not bar a civil suit for maia^ 
tenance- : 13,C W N 150=2 I C 550=32 C. 479. 

( 9 ) Ecclesiastical questions. 

—Civil Courts in Lower -Burma' lean eu- 
tertain suits of a civil nature raising points 
of ecclesiastical law. 9LBB 220=11 -Bur. 
L T 161 ( P B)=49 I C 317. e. g. suits of 
an Ecclesiastical nature involving a claim to 
lands and documents. 8 Bur. L T 62=8 L B R 

145=27 1 C 112* 

(9 a) Election Cases under municipal and 
other Act See municipality suits* aga- 
inst & election cases ( Itifra ) 

( 10 ) Foreign State. 

Courts cannot interfere with the public 
property of a foreign sovereign, though he may 
have submitted to the jurisdiction of the 
Court for the purpose of enabling the Court 
to order the property to be dilivered over to 
him— Vavasseur v. Krupp. 9 C D, 351. 

— An act of state by a foreign power can- 
not affect rights to property in British India 
—17 Bom. 600; 17 Bom. 620. 

—Defendant No, 1, who was domiciled in 
the Native Sta^e of Cochin obtained from 
the Resident a certificate to collect the debts 
of a deceased karnavan of the plaintiff’s 
tarwad. 

—The plaintiff whose domicile was the 
same as tlmt of the defendant No. 1 sued for 
a declaration of the right to receive the in- 
terest accrued due on certain Government 
promissory notes, being the property of the 


C. P. C.(I908) S. 9 ( r (inifl. ) 

( 4 ) Barred Expressly. { Vmid. ) 

deceased karnavaii : hdd that the suit did not 
[ lie. 16 Mad 405. 

—A suit will lie on a judgment of a (!ourt 
in a Native State 24 Bom., 86. 

(11) EoresI Act 

— As to reservation of jurisdieiion of the 
Civil CoiH’tsr under Jiidiaii Forest Act see 
7Bom, LR 407=29 B. 480. 

—A Muusiff cannot entertain a suit to 
caticel the decision of a Forest officer eonfii- 
med by a District Judge imder s. Itf of the 
Mafiras Fortjst A< t (V of 1882) and to recover 
a certain tank, a claiiii to which had been 
rejected under that .se(diori 12 Mad. 105 (Fallo- 
wed in 17 M I J 557. 

(11 a) Government suits against 

—See Cases under ibis section under the 
heading “Barred impliedly— Act (vf state, 
As to maintainability of a suit to set aside 
irregular orders under the Act see 9 Bom. L 

E 495=11 B. 590.' 

—-Matters exclusively within the Act are 
excluded from the cognisance of the Civil 
Courl-s; thus a suit for appointment of guar- 
dian does Tiot lie : A I R 1928 N. 297 = 110 
I C 46; sec al^io 29 I C 768=8 Bur. L T 128r 

8LBR2II. 

(12) Guardian & Wards Act 

— See also cases under “Goncnrreiit & sum 
mary remedies.” infra. A civil suit for the 
costody of a minor will not lie in the ordinary 
Civil Courts 42 M. 647=37 M LJ 93=6 M L 
T 61=9 L W 600=( 1919 M W N 487 F B )r53 
! C 399; ( relying on the Privy Council decision 
in A I B 1914 P C41=4l I A 314=12 A L 
J 1155 = 16 Bom. L R 625 = 20 C L J 
253 = 18 G W N 1089=27 M L J 30 = 16 
M L T 165=1 M L W 520=1914 M W N 
585=24 I C 290=38 M. 807 P C ). Ah K main- 
tainability of fresh application for custraly of 
minor see 29 I C 416=13 A L J 742=37 A. 

515.; 

(13) Hefiditory Offices Act HI of 1874. 

^ Under this Act no suit will He in a 
Civil Court for a declaration that a person is 
eligible to officiate as a hereditary officer 
falling within the scope of the Act 2 Bom. 
375; 2 Bom; 370; 13 Bom, 83; 12 B®m; 614. 

( followed in 25 B 186; 24 Bom L R 917=47 
B. 95 ) so also in a suit for a declaration that 
plaintiffs w<^re entitled to a share in a Maha- 
tU Vatmi and to participate in the profits, it 
was held that under Bombay Act lit of 1874, 
the Civil Courts had no jurisdictioti to make 
the declaration sought 25 Bom; 186, 

—Similarly the Civil Court cannot go hdo 

question of fitness in the appointment of 
Ghatwal 18 C W N 1036=23 lud Cm 849. 
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( 4 ) Barred Expressly ( Contd ) 

— But a watandar joslii can sue for liis 
dues: A I R 1928 N -150rl70 1 C 911. 

( 14 ) Inams and Jaghirs. 

— Suits against Government regaiding In- 
ams and jaghirs are barred. II B. 222; and 
12 M. 98. 

S. 4 of the Bombay Vatan Act III of 
1874 is not ultra vires of the Government. 21 
Bom. L R 1155r54 I C 129. 

— The question as to whom B.jaghlr should 
be granted upon the death of its holder is 
one • exclusively within the cognisance of 
Government to be determined upon political 
considerations. 17 Bom; 431. 

— See also in regard to. inam land. 8 Mad. 
249;7 M 206; 12 M. 188; 9 Mad. 214. A suit for 
“maniam” lands attached to the hereditary 
office of village carpenter is barred by the 
operation of s. 3, • Reg. YI of iSSl— 

17 Mad, 302. 

— Question as to heirship of vatan. See 
17 Bom L. R. 725r40 B, 65r30 1 C 925, 

—A Civil Court has no jurisdiction to enter- 
tain a suit for a declaration of a plaintiff’s 
status as representative vatandar. This equaly 
with the duty of ascertaining the custom of 
the vatan as to service, is a duty by s. 25 of , 
the -Bombay Hereditary Offices Act ( Bom- I 
bay Act III of 1874 ) imposed on the Colie- ! 
ctor and not on the Civil Coiirt-22 Bom. 344. 
When a Collector’s certificate under s 10 of 
the Yatan Act ( Bombay Act III of 1874 ) is 
based on a mis-understanding of the term 
'‘m/fu/.’’ it is illegal and is not binding on the 
Civil Court-22 Bbm. 601. ( followed in 2 Bom. 

L R 420 ) 

— Suit for declaration of ownership of a 
certain share in Kulkarni vatan is covered by 
the section 42. Bom. 257=20 Bora. L. R 32{:= 

45 I C 580. 

--As to jurisdiction of Civil Court iu a 
suit for declaration of title and possession of 
saraniam land see 34 Bom. 232=11 Bom. L. R. 

1233=4 ! C 832, 

— A suit brought in relation to the mana- 
gement of saranjam land is prima fade one 
not included iti the Pensions Act-IG Bom 59G. 
In a suit by an Inamdar of a village against a 
khot for rent, it was held that the Court was 
not precluded from entertaining the suit for 
want of a Collector’s certificate under the 
Pensions Act ( XXTTI of 1871 ) s. 4. -18 

Bom. 525. 

—A suit by the grantees to contest the 
right of Go\'ernment to resume an warn gran- 
ted for feeding Brahmins wdll lie. 6 Mad. 36 1 

—But a suit to recover income-tax levied 
on income outside scope of Income Tax, 
Act is nniintainalGe, A. T. R. 1929 Mad 179= 


C. P, C, (i9m) S. 9 ( Contd ) 

(4) Barred Expressly. ( Contd ) 

52 M. 12=55 M. li. J. 770=28 L. W. 667=Ind. 

Rul. (1929) Mad. 349=114 I, C. 829. 

—Thus a suit to set aside an assessment 
made under the Act is barred by s. 39 of the 
Act: 19 a w. IST. 138326 I. C. 893=42 C. 151; 
and it was decided in the same case that a 
suit for declaration of non-liability to tax is 
barred by s. 67 of the, Act; see also 3 P. L. T. 

126=62 L 0. 394=A !. R. 1922 Pat 361 

-—A Civil Court cannot question the orders 
of special tribunals created . by special Acts 
for that purpose, and whose orders have been 
declared to be final: 10 S. L. R. 113=37 I.C, 267 
(15) INCOME TAX ACT. 

— As to toi't committed by Government 
official in the course of duty — see 9 Cal W. N. 

495 (497)= I C.L. J. 355. 

—Where the act is prima facie wrongful 
the burden will lie on, the judge to show that 
he comes under the protection of the Act 

3B. H. C. R. 47. 

— And, he will - not be protected for judi- 
cial acts if he wilfully and maliciously abuses 
his authority: 2 B. H. G. R. 384; see judicial 
Officers’ Protection Act. A judge is protected 
under the Act only for judicial and not for 
mere exeutive or ministerial acts: 21 suth 
W. R. 391=14 B. L. R.254 

—As to legality of judgment written by 
judge after transfer see 30 Bom. 241 (245)= 

7 Bom L R. 951. 

—Thus a judge is not liable for words 
spoken in office 17 M. 87; see also 3 C. W. N. 
539=26 C 852; but as to insulting language to 
a pleader see , 10 M. 28 F. B. 

( 16 ) Judicial Officers Ptotection Act, 

Suit barred under. 

— Ko suit will lie against a judge for acts 
done in course of his duties: 2 M. I. A. 293=3 
Moo. P. C. 28=1. Sar 191; see also 1. A. 280; 

12 A. 115; 9 C.L. J. 298=;13 C. W. N. 468=5 
M. L. T, 367=2 I. C. 436=36 C. 433, 39 Cal 953 
=39 Ind. App. 163=10 All L. J. 193=14 Bom- 

L. R. 717=16 C. L. J. 231=16 C. W. N. 856=23 

M. L. J. 32=1912 M. W. N. 760=12 M. L. T. 

171=16 Ind. Cas. 501=13 C. R. L. J. 693. 

( (7 ) land Acquisition Act. 

— Wher‘.f an Act of Legislture confers 
special powers on a person and provides a 
special remedy, the jurisdiction of Civil 
Courts is excluded in those matters: A. I. 

R. 1925 S. 130=78 1. C. 940=18 S. L. R. -68; see 
also 1911 P- R. 38=118 P. Lja. 1911=97 P. W. 

R.97=9L C. 1000. 

—Thus, a civil suit, is barred on apy mat- 
ter falling under Land Acq. Apt fdr^ which ; 
remedies have been provided by the said Aqt: « 
,72 Cal. 605=32 Ind. App. 93^ , 

2 All L. J. 771=7 Bok. L. J. 

.^227=8 Sar 77? P.C. 
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( 4 ) Barred Expressly. (Cmtd) 

—For example, a party dissatisfied with 
an award under Land Acq. Act cannot filca 
Civil Suit, but, must apply for reference 
under S. 18 of the same Act:' A. I. R. 1922 C. 
4z65 I C 711r26 C. W N 506; see also 29 C L J 

63=48 I C. -702. 

-—But where on reference the lessor of 
the land was declared entitled to a larger pro- 
portion of the compensation money, he can 
file suit against the lessees to whom the ex- 
cess amount had been paid and recover 
the amout from them. Mere failure to adduce 
evidence at the time of the award, or failure 
to deposit the amouut received by him is no 
bar to such a suit. A. I. R. 42 Bom. 54 = 18 
Bom. L. R. 826=36 h C. 433, 

—As to effect of dimissal of ‘reference j 
under s. 18 of Land Acq, Act for default see 
10 C. W. N.. 991=2 C, I, I 359. 

—Land Acquisition proceedings are Res- 
judicata; and, further, no appeal lies to the 
Privy Council as to the value * of -the land: 
40 Cal 21=39 Ind. App‘ .197=16 C. W. N.- 961= 
12 M. L. T, 195=1912 M. W. N. 781=16- C. 
L.. J. 245=23 M. L. J. 276=14 Bom. L. R. 
833=10 AIL L,.J. 271=16 Ind. Gas. 188=5 Bur 
L.J, 205=6 L, B. R. 150 R C. 
— As to'the'iiatm’e of Land Acq. proceeding.s, 
and as to* the effect of decisions on question 
of title under the Act See, 4Cal L J 256; AI R 
1924 Cal 757=28 0. W N 295=86- Ind Cas 1023; 
and A. I. R. 1922 P. C. 80=46 Mad 320=30 M. 

L. T 154=35 C. L. J. 545=16 M. L. W. l.= 1922 

M, W. ISf. 359=26. C W. N. 713=20 A. L. J. 
684=43 M. L. J. - 98=67 Iiid..Cas. 408=24 -Bom. 

L..R. 963=49 I. A. 129 P. C. 

( 18 ) Land Registration 

— ^Where a Colletor ordered a separate re- 
gistration and sub-assessment of a zamindari vil 
lage under Reg XXY of 1802, s. 8, and Act I of 
1876! it was held, that the Collector’s ord ^r 
could be questioned in a Civil Court and 
that separate registration, as distinct from 
the amount of sub-assessment, was a matter 
of private right with which the Government 
had no power* to interfere 26 I. A. 16. 

(19) Municipality, suits against, and 
election cases. 

— ^Where a special tribunal or body like 
a municipality Is created under a statute with 
certain authority under that statute, (Divil 
Courts will not interfere in the exercise of 
that authority: 9 Bom. L. R. 417=31 B. 604; 
Unless the tribunal refused to function: A. I. 

R.:1926:M.:798=24 L. W. 510=94 1. C. 546. 

—The Standing Committee of a Corpora- 
iion is not a tribunal possessing powers of 
the Corporation: 12 M! L! T, 469=23 M. L. J 
531=16 L C, 971=1912 M. W. N. 1162=38 

M,4( 
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( 4 ) Barred Expressly. ((Jouid) 

—Powers of statutory corporatioii shcuild 
be construed strirlly; wiiat is not expiessly 
permitted is forbiddeii. *21 M'. 1/J. 790=2 M. 
\V. N.95=nl 0. 669=10 M L T. 168=36 M. 
113; see also 1. F. L. T. 304=5 P. L. J. 347= 
11120 Fat 187=57 ! CJ. 583. 

' — Where an Act expressly bars a civp 
Court Jurisdiction in certain matter, a civil 
suit can lie in other matters: A. L R. 1927 M. 
1035=26 L. W, 572=53 M. L, J 688=39 M. L. T. 
389=1927 M. W. N. 913=105 I. 0. 88=51 M. 76. 

— Where a municipality acts within its 
powers, the Civil Court cainiot interfere: 12 
Oudh, Cas 191 = 3 In Gas 516; unless 
there is fraud: 12 Ind Cas 310. ( 315 )=1911 
2 M. W. N 241; see also 2 A L J 222 (224) 
=l905fAiI W. N. 79; and 15 I. C. -321; or, un- 
less -there is want of good faith: A I R 1926 
Mad. 204 = 22 M L W 719 = 91 1 C 658. see 
also A I R 1924 L 609 = 78 I C 8; 1907 P R 
58 = 1908 P L R 196 = 1907 P W R 136, It is 
entirely within the discretion of the Munici- 
X)al Commissioners to grantor refuse a license 
for a market and the Courts have no jurisdi- 
etkn to control such power, 20 Calc. 654; noi* 
will a suit lie to compel a municipulity to 
grant a license under s. 339 of Act III of 
1884 : 17 C 329. No suit will lie against a 
Municipality for attachment and sale of mo- 
veables in realisation of fines imposed under 
the Municipal Act, 23 W R 222 and Civil 
Courts cannot interfere with the discretion 
of a Municipality with refereiice to a pro- 
posed building unless it is capricious, wanton 
and oppressive, 12 Bonn 490; nur with the 
house valuation made by a Municiinility in the 
absence of malafkJeB, perversity or manifcht 
error, ‘ 26 Bom 294. 

— Where a municipality decides under the 
Bengal Municipal Act that certain work.s are 
necessary, that conclusion iii the ahsence of 
malafldes or fraud cannot be questioned in a 
Civil Court, 26 Calc. 811 = 3 Calc. W N 508; 
and a sUit to set aside an order made on an 
appeal under the Bengal Municipal Act agai- 
nst a rate of assessment to reduce the tax 
levied under Act will not lie. I Calc 409, 

—A municipality can ?nake an order pro- 
hibiting doors to project into street : 9 S L R 

126 = 33 1 C 675. 

— Tlie discretion of taking action or other- 
wise under the 3rd clause of s. 33, Bombay 
Act TI of 1873, is uasted in the uuinicipidity, 
which alone can determine whether or not 
the removal of a building ei'coted contrary to 
the provisions of s. 33 is or is not a measure 
likely to xu'omote the public couvenkmce. 

—If the rauniclpaliiy adopt the proper 
-procedure, no (V>urt can review^ its (incision 
on the ground tliat tlie uonoval of the Lui!,- 
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( 4 ) Barred r:xpressly-~r Co/tJd) 

( 19 ) Municipality etc--( C<r/ifd ) 

ding Is not likely to promote pitblie-eonven- 
ience ; 22 B 230. ' 

—Calcutta Corporation denyingthe owner’s 
right to compensation on the ground that 
the building was erected after 1863. Held, 
a civil suit lies for ti declaration that the 
owner is entitled to compensation : 43 I A 
243 z 20 M L T 383 = 18 Bom. L E 878 = 24 
CL J498= 1916M,WN544r21 OWN104 
r 5 L w 199 = 32 M L J 631 = 36 I C 912 = 

44C 87 PC. 

—Misuse of the powers by attempting to 
acquire land not in furtherance of the 
objects of the Statute but for the purposes of 
exacting exemption-fee from owners is 
actionable in a Civil Court 47 C 500 r 47 I 
A 45 = 24 ' C W N 881 = 32 C L J 65 r 2 U P 
L E (P C) 98 r 18 A L J 521 r 22 Bom. L 
E 586 r 38 M L J 511 = 11 L W 566 (P C )r 
U 1 C!32 { Affirming 44 C 219 = 21 C W N 8 = 

24 C L J 246=36 I C 74.9. ) 

— And a suit questioning a capricious and 
arbitrary order of a Local Board is maint- 
ainable : A I E 1921 M 92 = 40M L J 91 = 
1920 M W N 748 = 12L W 585 = 61 1 C 497 
= 44 M 156. Arbitrary exercise of discretion 
given by the statute entitles the injured 
person to maintain a suit : 15 OWN 669= 
21 M L J 641=10 M L T 288= III C 509 P C 

—A Municipal Board will not be justified 
in refusing to grant a license properly 
jipplied for under the bye-laws in order to 
secure an advantage to itself in a dispute 
about a question of title with another person. 

—Civil Court can interfere in a suit in 
such a case 20 Cr. L J 705 = 17 A -L J 976 = 

1 U P L E (H. C-) 126 = 52 ! C 785. 

—[Where the action of a Municipality is 
ultra Vires the Civil Court can interfere | 
12 C W N 709 = 7 C L J 631 = 35 C 859; see 
also AIK 1926 L 461 = 93 I C 827; A I E i 
1926 M 798 ^ = 24 L W 510=94 I C 546; A IE 
1929 F 69=113 I C 387; A I E 1929 C 33 =320 
W N 1055 = I E 1929 C 371 = 115 I 0 515 = 

56 C 580. 

—Courts cai\ interfere with the bye-laws 
of municipal bodies, if such bye-laws areultm 
viies or repugnant to the general principles 

law : Bur, L T 107 = 59 I C 545. 

—Where the decision of a Commissioner 
under s, 114 of Beng. Mmii. Act was ultra 
vires held the Civil Court can interfere : 
12 I € 32 = 39 C 141. 

—Where a ttix is levied without any right, 
a civil suit is maintairmble : 16 Bom L E 
121 =23 I C 779=38 B 293* 

— Civil Court can entertain a suit que- 
stioning the validity of a municipal tax : 

ii. (i) 


C. P. C. (1908) S. 9 (Cotifd) 

( 4 ) Barred Expressly— 

( 19 ) Municipality etc— 

A I E 1924 All 652 = 40 All 553 = 22 All L J 
446 = 88 ind €as-2l2; see also A I E 1924 L 

619=75 I C 737. 

—Where an assessme‘nt was ultra vires 
it was held- that Civil Court was justified 
in interfering : 14 G W N 437=5 I C 321 = 11 
CL J 400 = 37 C 374; see also A I E 1928 C 
450=47 C L J 315=32 C W N 378=109 I C 618. 

—A corporation must ordinarily transact 
business at a meeting, and cases like dismissal 
of officers cannot be dealt with in circulation 
even though individual members might 
consent; irregular dismissal of. an officer will 
entitle such officer to bring a suit for dama- 
ges, and each member of the corporation 
will be liable : 33 M L J 660 = 1917 M 
WN839 = 22 MLT454 = 7 LW85r43IC 

205 = 4i M 357. 

—But where a servant is dismissecL 
in lawful exercise of powers, no suit lies to 
question it: A I E 1929 S. 69 ('82}=l I J I C 387. 

— As to dismissal of an hereditary Archaka 
see 10 I C 548 (549) = 10 M L T 14 = 21 M L 
J 580 s 35 M. 631. 

— Civil Court can question the appoint- 
ment of a trustee by the Devastanam Commi 
ttee if it is not made reasonably and in 
good faith. 42 M. 668 = 26 M L T 143 = 
1919 ( M W K 522 ) c 53 1 C 605. 

— Where civil right is infringed by a 
municipality a suit for injunction is main- 
tainable : 23 M L J 531 = 1912 M W N 1162 = 
12 M L T 469 = 16 I C 971=38 M. 41 (43); 

—See also 15 C W N 669 = 21 M L J 
641 = 10 M L T 288 = II I C 509 P C. 

— Where notice was issued to plffs., being 
public prostitutes, to leave certain area, it 
was held that a suit to restrain the Munici- 
pality from enforcing the notice is maintain- 
‘ able : A I E 1927 L. 358 = !00 I C 1010. 

—A suit for injunction against Munici- 
pality resiraining demolishing plaintiffs 
latrine is maintainable. A I E 1927 All. 432 

= fOt 1C. 446. 

—Leave to build Ohahntm in front of 
’ applicant’s house refused by Committee as 
’ title to land was with them — A suit was 
brought for ‘‘injunction to restrain Commi- 
‘ ttee from preventing building on his land”. 
. Prayer for declaration of his title is maintai 
: liable ATE 1929 Lali 774 = Ind. Eul (1929) 
Lah. 419=lipCI55. 

—Civil Court hasjurisdiction to enquire 
' into election matters and if n^s^ry declare 
‘ the election void, as the sanctity of a nomiim- 

. tion paper m S? 

: ^ I P 1926 
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C.P, C. ( 1908 ) S. 9(CW; i 

( 4 j Barred Expressly— (CW^O 1 

( 19 ) Municipality Qtc-—iCo)dd) j 

m = 24 L W 208 r 192G M W N 572 = 92 1 C 
1 19; see also 11 A L J B49r20 1 C 490r35 A 308 
—Bimilaraly uudev s. 51 of the Benj^al 
Village Self Government Act : A I R 192G 0 
. ■ ‘ ■ . 279r90I O7O0r52C943 

•r-And under Agra and Oudli Munieipnl 
Act:, ; 20 1 C 490 = 35 A 308. 

—A suit against chairman rejecting elec- 
tion papers is maintainable ; A I R 1928 M 
475 r -17 li W 431 = 32 M L T 178 r 1923 M 
W 1!^ 266 r 45 M L J 23=73 I C {;i9=47 M 585 

T-Whiere the plaintiff sued for a decla- 
ration that his election as a Connnissioner 
of Municipality which had been set aside by 
the “pistrict Magistrate jnirporting to do so 
under R. 40 of the Bengal Municipal Election 
Rules ( 1930 ) was good and valid, it was 
held that the suit was maintainable in Civil 
'Court 37 C W N 122 (123) see also ALE 1933 
C 440= 60 C 437; and 12 I C 311 = 10 M B T 
219 = 1911 M VV N 233 = 21 M L J 878 = 36 

M 120. 

^ -r-As to right of suit in ca.se of misdescri- 
ptipii in electoral roll see A IR 1922 A J 
= 21 A L J 1 = 65 I C 984 = 44 A. 202, 

—And as to remedy for omission of tho 
name from the register ami failure to rectify 
see ; 57 I C'OGOr 24 C W N 969. 

—A suit f 01 *' declaration that the election 
of the members of the Panchayat Court is 
void, cannot be entertained by a Civil 
Court, nor eaii it issue an injunction 
restraining the members -from entering upon 
their duties. AIR 1926 Mad. 246 = 50 Mad. 
91 = 23MLW 103 = 1926 M WN 874r50 
M L d 148 = 92 1 C 790. 
— As. to a suit contesting nomination of 
a candidate under Madras Taluk Boar<l 
election rules see AIR l929 M. 607 = 57 
M L J 40 = 30 L W 345 = 118 I C 289. 

( 20 ) Pension Act XXIITof1S71 
— rSuit for declaration affecting liability 
of Government cannot be entertained with- 
out production of a proper certificate: 9 Bom 
l4 R 889=3! B 512; 87 Bom 91 (93)=14 Bon: 
B R 938=17 Ind Cas 66 1 ; see also 13 A f j J 
460 (465)=29 I 0 146=37 A 338; and 17 M L J 
^ 139=2 M L T 188=30 M 266, 

—Civil Court cannot entertain a suit for 
declaration affecting liability of Government 
to pry revenue to a ])rivate person as assignee 
of Govt, revenue : 29 L C. 146 = 37 A. 338. 

—Similarly a suit does not lie for a 
declaration that a lan'd is absolute freehold 
inam land not liable to resumption by Govt ; 
23 M I. J G87-(,694 ) = 1913 M W N 255=15 
I 0 871 =12 Ml T54I, 
* ^ —Or as to allowance for journey for 
Pivestigation : 15 OWN* 470 = 13 C’ L J 
“ §60 = 91 C 859 = 38 C 378 ( 386 ). 


C. P. C. ( 19981 S.J ,,,, , 

( 4 ) Barred lApre^sly — f 

■ 21 } Pf(d*uic .“I 

A civil Court can oiitcrt.,Ufi a futt lor a 
• clec'hiriitioH as to tbu vfllnit of tbn tcrivH of 
a will of whi* li pfnljalo Im-! eTanttMf ; 

29 C I. J 37 = ‘*9 I C l-H r 21 C W S 658. 

—Suit for di'cittraCion ibrl ^ \vid wlsicti 
probate has hwn gr.mletl, in Jnvuli*i and 
inoperative is iuuintaitraldii 29 C I. J 37 = 4!> 
t({il Can 12^i = iJ C W N liS8 

' iitiliimii Ad, 

— See Contract Art 151, laJ and iliC ' 
Railways Act and CairieiN Ait ■ 

Civil Court (*jinn<'i entertain n eladn fro* fan* 
and excess ('hiirne.'^ d.m.* to a Ibuhvay Com- 
]»anv : 2H Bom. L B. 443 = 94 I .C 742 = A I R ■ 

. “ 1926 li 266 =5iB. 215; : 

( 2'j ) Rn'cnna tiud Vaud 

Ihcmona^ Siih rdailmj in. 

—A Civil (\nirt eanuoi set aBido. a decree 
of a Eevoime fJourt on matter eXcluaivoly 
within the jurisdiction of the latter : A i ll 
1920 0 20 r;=:t O N 210=i3 G L J 496=91 1 c 
62; Boe also 9 0 L d. 141=4 D' F L R ( O C ) 43 
= A I E 1922 O 75 = 67 I C SOS; A f 11 192*1 
G. 50G =95 l-C 585, 

— For example, adccisi(m ofrevejiue OiuirS 
in redemption proceedirsgs ot'si..U‘ 1 ;nds : A 
1 W 1924 O. 245 = lU 0 L J tlOO r h U 5 i I ti2 . 

‘ ' =8fJIC6f8;'' 

--Or a decisi<.m in 'I'.artition priH;CH‘dirigs 
under s.233 of II P Jjjuut Revcrnic* Ac! IPUI ; 
AIR 1925 O. 671 12)=1G W M 658=87 I C 416 

—A suit barred under Tcniiiney A<d eai,- 
not lie uiidcu* s. 9 of sp. Eel. Act or s. *d of i ' 
t Code, : , A T R 193! A 663 =132 I C KOI, 

— Civil Court canmd rc'^l rail perr.uns froni 
applying to a trilmnal eoiislitnied 

for a purpose : A I 11 1927 Pax. 286 = 8 PL 
T 477 ::|II3 I C 30.' 

— A claim for money dose under Agri- 
culturists Loans Aei (ISHI) is fjy 

the Revenue Court. A I R 192! 2iiL 80rl‘t .1 ... 

LJ:a:b = 62 i C54i. 

■ — A transferee r.f oe/mpm. y fenanf eunno! 
sue the landlord p» < liirn t fii-. 

name as ienatd, : H C W S 1129 = II I C 188. 

, — Civil Court cmuiof emfer: un a suit ;h 
regmds ]trm'ednre when tli*o’v i mio di.•^|m?o 
about title : 2 L L d 192 = 5 J* L It 1921=2 I ’ 

P L il i li } 156 r: TiS li ' p? = I L, 248. 

—Question whidlmr -hniil u u-nue G to |.n‘ 
paid to a jagirdav in cash or iti Idmd is u, ijues.. 
tion under H. 48 of the fiar.d fievenne AG, 
and can bo decided otdv io’ ivim-miejo, not 
by Civil Court : 110 Pit fds = 4g | C 384. 

—Similarly, the Civil Coart c animi deal 
with the quesiiosi of distriouGon of Govt, 
revenue ; A I R 1929 Pat. 2;M 15 I C 225=1 11 
1929 Patna 193=9 f, 9’ 661 = S Fat. f5. 
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■CP. C. f I908)S, ’^CCVwR) 

( 4 } Barred Expresly—CCVw^^-/) 

(23) Revenue Matters — (Cunid) 

If rda/ion of landlord and tenant exists, 
Ihe icnaiii, if forcibly dispossessed by the 
lafidlord, cannot sno in civil Chmrt under H. 0 
of .Sp(5eilie Relief Act. 17 C ^y N 1201 =21 1 C 
224 FB.Fnasuifc for possession I>y landlord 
a« 4 a.i list deft as trespassc.r, it was found that a 
porl.jon of laud was hehl by the deft as ienaut. 
Held, Civil (^)llrt's jurisdiction as r(5g«ards 
tint r)ortioii is barred : AIR 102(> O. 484.= 

'95IC43'5. 

—A .Civil Court has no jurisdiction to 
.erani a declaration as to what .rights passed 
under a decree ofa Rovctiuo Court ; A I R 
1924 0 (>9 = 10 0 L J 315 = 79 ! C 784. 

— Civil Courts have jurisdiction ov-er 
matters not failing under exclusive jurisdi- 
ctioirof .Revenue Courts. Thus where liability 
arises (uit of original lease and relation of 
landlord and tenant but a new contract was 
substituted by an agreement creating the rela- 
tion or creditor and debtor, suit can be insti- 
tuted in the Civil Court. AIR 1926, Lah. 

578 = 7 Lah. 479=96 1 C 275. 

— And where a tenatit claims adverse 
possession, he can be ejected as a trespasser 
through a Civil Court :• A I*R 1925 O 442 = 12 
0 L J' IGU = 2-0 W N 148 = 87 I Cb 183 = 

28 0 C 325. 

— Si.milariy, a suit for ejectment and pas- 
ture rent under Mad. Estates Act lies in 
Civil C'.ourt : 25 M L J 578 = 1913 M WN 919 
r 21 I € 532 = 14-M' L'T' 405 = 38 M 738. 

—And wlierc a tenant, claiming ownership 
of u grove, sued for damages for loss caused 
to the trees, the suit lav in Civil Court : A I 
R 1923 A 131- = 76 I C 12 = 21 A- ,L J- 33 = 

* 45 A 191. 

— A Civil Court can decdarc the ownership 
of trees (3f a grove in plff, though the plff. is 
not in possession of the land : A 1 R 1923 A 
540 = 74 ! C 349 = 21 ALJ 377. 

— The remedv of iransforee of occupancy j 
holding illeg;illy dispossessed ])y transferor ’ 
or his lieirs does not He liefore Reveiiuc 
Olfu'cr. xV suit in the Civil Court is the only 
remedvA IB' 1926 Nag. 432 = 9 N L J 123 
" : , =96 I C.353. 

•—Civil Cfuri has jurisdicliim t(,) try a snii. 
for possession of land as occupancy tenant 
brought by a person dispossessed in accorda- 
nce with 'notice issued under' B. 43 of B. T. 
Act, and who has been iinsuct'cssful in a suit 
to ‘.‘Oldest his liability in ejectment. 49 B. R. 

1-919 = 5i 1C 443. 

■“■home of several cosharers can bring 
n civil srdi for soi tlcniciii of -fair rent : A I 
R 1925 Pat.. rd7 r 1925 .Fat. 153 = 6 P L T 849 

= 88 I C 959. 


C. P. C. ( 1908 ) S. 9 ( ) 

{ 4 j Barred Expressly— (.CWc?) 

(23) Revenue Matters — {Contd) 

— Revenue court’s decision is final re nat- 
ure of tenancy, but if tenancy is denied 
and question of title arises, between the 
parties, Civil Courts have jurisdiction to try 
and decide it : 24 0 C 15 = 61 I C 290 = A I R 

1921 0. 125. 

—iVct VI of 1870 B. C. does not bar a 
civil suit on question of title : 2 C L J 306; 
sec also 18 C W N 143 = 20 I C 644. 

-r^Decision by Revenue Court on a question 
of title is no bar to the same question being 
litigated in a .Civil Court : 77 P W R 1918 = 
84 P L R 1918 = 46 I C 13 = 45 PR 1918; see 
also A I R 1929 Pat. 22 = 9PLT 661=8 
Pat. 95 = r R 1929 Pat. 193 = 115 I C 225; and 
A I R 1926 O, 181 = 89 ! C 810. 

— Civil Court can interpret documenls of 
title though result may be preiudicial to a 
party in a rent Court. A I R 1924 Oiidh 69 = 
10 O L J 315 = 79 I C 784. 

— Collector’s order for partition under s. 
29 of Beng Estates Partition Act does not 
bar a civil suit : A I R 1929 Pat. 332 = 10 Pat. 

L T 167 = 119 I C 911 = 8 Pat 763. 

— Civil suit lies as to partition of house in 
Abadi ; AIR 1927 0. 215 = 101 I C 910. 

—A Civil Court can partition a dwelling 
house and a chahutva attached to it, as the 
latter is only appurtenant to a dwelling 
house, 7 0 L J 538 = 23 0 C 281 = 60 1 C 433. 

— All order for partition cair be made'by 
Civil Gourtif the plaintiff’s title is not made 
precan 0 us by the Revenue settlement by the 
revenue authorities. 33 C L J ■497 = ALR 
1922 Cal. 345 = 65 I C 833; see also AIR 
1924 N. 275 = 20 N L R 145 = 79 I C. 161. 

—Suit for declaration that a land has been 
■ partitioned privately though shown as., joint 
. property in revcriie papers and not capable of 
jiartitiou, is cognizable by a Civil Court. A I 
. R 1026 Lah 178 = 911 C 528. 

— If a minor plaintiff has a right either 
to ignore or to challenge the propriety of 
an order'passed by the Revenue Court against 
• him in partition proceedings, such right is a 
substantive right and a suit for enforcement 
of such riglit is clearlva suit of a dvil nature 
: within S. 9, C P C 54 A. 646 (687)=1932 A. L 
! J 437 = IR 1932 A418 =138 I Cd65 = 16 R 
! D 327 = A I R 1932 A 293 = A L R 1932 A 4H 
i, , ^ (F.B.) 

—A civil suit is not barred by S. 2 of Act 
; Vll (B. G.) of 1868 for setting aside a sale, 
j in enforcement of a certificate issued. under 
; Public Demands .Recovery . Alct i;88(>, on the 
; ground that the sale was vitiated by a material 
irregularity leading to substantial injury : 

I 5 0 • W N 521 Overruling 14 

I ^ CIaud23‘C64l ). 
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C. P. C. ( im) S. 9 iContd). 

( i ) BarredJExpfessly— CWd) 

(23) Revenue Matters~-(CG/i^f?) 

— A dispute between two private parties 
about land at disposal of Govt, can be decided 
by a Civil Court : 23 I C 961. 

— Similarly, a Civil Court is competentt 
under Agra Tenancy Act s. 05, to decide 
dispute between rival claimants to a tenan- 
cy : 10 A L J 408 = 17 I C 376 = 35 A. !4 (I7> 

— And a superior holder can sue in Civil 
Court to recover dues from inferior holders : 

19 Bom. L R 820 = 43 I C 995 = 42 B. 49. 

—Right to specific relief or injunction 
is a civil right and civil suit lies to enforce 
it :AIR 1924 C 982 = 28 G W N 803 = 82 
10 405 = 51 C. 916. 

—In connection with the subject under 
discussion we may notice certain enact- 
ments which give siiccial jurisdiction to 
Revenue Courts over matters falling within 
those enactments. Thus s. 95 of Agra 
Tenancy Act : 11 A L J 1022=21 1 0 859 r 36 

A. 48. 

—And s. 167 of the same Act : 12 A L J 29 
= 22 I C 668=36 A. 55; and s. 109 of B T Act: 
16 C L J 67=16 I C 935; and ss. 113 and 241 of 
UFLandRev. Act : 3 A L d 43 = 1906 A W 
N 30 = 2S A. 394. 

—And cl 15 of Lower Burma Towns & 
Tillage Land Act; 3 L B R 50 give special 
jurisdiction to Revenue Courts. Similarly, 
jurisdiction given by s. 36 of C P Tenancy Act 
to the Revenue Courts is exclusive : 5 N L E 

176 = 4 I C 795. 

—And the same section does not bar a suit 
where proceedings taken for realisation of 
revenue are illegal : 15 Bom. L R 665 = 20 I 

C 526=37 B 542. 

—Finally, aivart from the question whether 
a matter is within exclusive jurisdiction of 
Revenue Court, a Civil Court can always que- 
stion the proceedings of a Revenue Court 
on ground of fraud, irregularity, illegality etc. 

— Decision of Revenue authorities can be 
quashed by Civil Courts if there is fundame- 
ntal irregularity in the Revenue Court pro- 
ceedings : A I E 1926 Cal 1064 = 53 C 561 = 

98 I C J34. 

—Or a suit to set aside a sale of holding 
under Madras Act I of 1908 : 23 I C 524 = 

, I L W 414 = 15 M L T 340 = 38 M 1042. 

— A suit to set aside a sale for supposed 
arrears of revenue is !iot barred by s. 33 of 
Act II of 1859 : 18 C W N 490 = 21 I C 953 
= 18 C L J 505. 

—Thus a suit lies against Collector acting 
ill contravention of Bundclkband Alienatioii 
of Land Act : A T R 1928 A 511=26 A I 3 673. 

—As (o jurisdiction of Civil Courts to 
question the validity of Collector s order un 
991 5Jad. Dist. Muni. Act 1884 see 2( IH L J 878 


C P C ( 1908 ) S. 9 f CohNL ) 

( 4 ) Barred Expressly-'-CC'^^w/#/) 

(23 ) Reventie 

— It shouhl he noted that rivil Court 
cannot set aside a frainhilcni decree of a 
Revenue Court, t>ut it ean declaie it \oid : 

A ! R 1922 A 294=16 I C 559.- 

-—And a mere fact tliat- tiefts in e|eehi}C:itt: 
suits are entered Jn Record of^ltiglilK jik 
occupaticy tenants is not a suiheiuni reason 
for holding that the decrees in these suits 
were without jurisdietion or were wrong in 
law : A I R Vm Pat 765=5 PIT 535. 

( ‘- 1 ^ ) Tnbuuuk 

— Sec also cases under:— (15) fncoine Ta.% 
Act, (23) Reveniie Matters etc. A Civil 
Court cannot <iuesiion the orders of special 
trilmnals ereale«i by special Acts for that 
purpose, and whose orders have been dec!are<,l 
to be htial : 10 8 E li;kr37 I C 267. 

( ) Special TrllnmuU. 

— Under the Co-operative Societies ‘Act, a 
suit to question the election of a |>6r8on as 
director is barred : 23 A #T 129= A 1 R 
li>25 A 356=6 L R A (civ) 208rK6 I C 585=47 

: A 374.. 

— Similarly, the decision of the Clfieer 
Commaiiding the Division under s. RtH of 
Cantonment House Acconinn.>datjoii Act is 
final 10 S L K 113=37 I € 267. 

(24-l>) Survey Act see Bciigal Survey Act (s/q re) 

(5) BARRED IMPLIEDLY. 

(A) General. 

(B) Act of State. 

(C) Political and executive acts of govt. 

(D) Illegal Contracts and fraud 

(1) General 

(2) Champerty and mainieimnce. 

(3) 33eiiami Transactions, 

(b. Fraud. 

(K) Privileged matters, 

(F) P^leetion cases under Miinicipal 
Acts and other Acts. 

(G) fludgcs and magistrates protection 
Acts. 

(5) BARRED IMPLIEDLY— 

(A) (venmvl 

—Where an tnactment lays down a parti- 
cular mode for enforcing a right, the <frdifUiry 
remedy hy a civil suit was held to be barred 
implicdy 1922 C 4=65 I C 711=26 CWH 566. 

— But if the |)erson ch<»ses a particidar 
remedy out of the iw(^ or more open to bin;, 
he IS houiifl by it and cannot, on his failino- 
therein, jwoceed und(‘r the. otlun* : 39 A 626 
=43 Ind. Cas. 573; see also 17 All h J 787=1, 

, U PLR ( II C) 118=51 lud. Cas. Ill; 40 Mad 

ii7‘A 
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C. l\ C. ( 1908 ) S. 9 
( 5 ) Barred liiipliedly—CCoy^fc/) 

( A ) General- (CvNld) 

— Wlicrc exclusive jurisdicfioii over any 
subjec.l-inatter is eorifcned by Statute on 
any autbority, a (1vil Court cannot interfere; 
but it can interfere in matters outside that 
subjeei, matter : A I li 1922 Pat. 361 =:H Pat. i 
L T 125 = 62 I C 294. j 
“-Similarly, wliere a Statute giv<is power , 
to any person for a jiiiblic purpose from j 
which an individual may receive injury, j 
then if the mode of redress is also specified ; 
in the statute jurisdiction of ordinary Courts i 
will 1)0 ousted; A I R 1928 Rah. 562 r 10 Lab. ! 

338= 111 1C 508. I 

“Hut the special trilmnal created by Stii- 
tute for a particular purpose must act judi- 
ciously. 

— ^If the decision is reached without any 
emiuiry and without hearing the parties then 
t.he ordinary Courts have jurisdiction to pro- 
tect the rights of a subject and the decisioii 
of tlie ‘^pcMual tribunal is uo bar : 21 Bom. L 
R27=49 IC 427 = 43 B. 221. 
— tv here the logdslature lias acted within 
its powers, no municipal court is competent 
to <.j nest ion llie legality of the enactments of 
the legislature. A I R 1925 Mad. 837 = 49 Mad 
237 = 48 M' L J 204 = 86 I C 485. I 

— Ordinarily a Civil Court will not inter- j 
fere with the internal management of Joint | 
Stock Companies acting within their powers : | 
A f R 1926 S. 295 = 97 I C 84. | 
vSimihirly. as regards the internal manage- j 
ment of other companies : A I R 1924 CaL | 
598 = 83 I C 376 = 28 C W, N 479. | 


( B ) Act of State* ! 

— Xo action lies against the Secretary of 
State in respect of an act of State or of Sove- 
reignty. 

— No action can be based on any libel ho w- 
ever malicious, contained iii a resolution of 
Government 27 Bom., 189 = 5 Bom. L R 30; see 
also AIR i‘)28 C. 7-1=107 I C 360 = 54 C. 969. 

— On cession of territory, only the rights 
cunferred by new Sovereign by expressed 
or implied contract, subsist. 39 Bom. 625 = 19 
C w X 1087 = 23 C h J 1 = 29M L J 242 = 
18 M h T 179 «17 Bom. L R 730 = 13 A L J 
953 = ( 1915 ) M W N 5<)3 = 2 L W 731 =30 
I C 303 = 42 I Ai226 (PC). 

“'.British Protectorate State is semi-So- 
vereign. A I R 1926 F C 131 = 30 C W X 961= 

99 I C 265. 

— Rights which iirc recogmised after an 
A cl of state can he adjudicated upon by 
the, Civij Courts, Treaty rights are !ioi 
matters for adjudirfition bychil courts but 
arc useful for the guidance of the Govh as 
to what, ri^diis may be recognised. The, 


C. P. C. (1908 ; $. 9 (Coutd) 

( 5 ) Barred Impliedly— (Co/f!{f2) 

(B) Act of State— 

rights which a person had under the rule of 
predecessors avail him nothing. 

—-Even* if in a treaty it is stipulated that 
certain inhabitants should enjoy certain 
i rights that does not entitle these inhabitants 
1 to enforce these stipulations in the Municii)al 
! Courts. The right tu enforce remains only 
j with the -High Contracting parties, 
i — A mere statement in general terms that 

i rights will be respected must necessarily 
1 mean rights determined by the Government 
! Officials. A I E 1924 P 0 216=48 Bom. 613 = 

I 51 1 A 357 = (1924) M W N 694 = 22 A L J 
951 = 5 L R P C 199 = 26 Bom, L R 1143 
= 40CLJ 473 = 29 C W N317 = 21 LW 
28=47 M L J 574 = 82 I C 779. 

-—British occupation does not ipso facto 
destroy private rights : A I R 1921 P C 212. 

—British Indian Courts cannot enquire 
into the legality of an act of a foreign Stato 
against its own subjects in respect of 
property situate in its own territory. 66 B 
349 (357) = 34 BLR 17 = 137 I C 483 = I R 
1932 B 286 = AIR 1932 B 206 = A L R 1932 
B 565; see also, A L R 1933 P C 153 = A I R 

1933 P C 150. 

j — Guarantee by Secretary of State for 
1 India for due performance of a decree is not 
i an act of State : 38 C 754 = 15 C W X 475=13 
I |CL J365 = 9 IC 862. 

j —An action for tort, authorised by a 
1 Sovereign, is not maintainable : 28 M L J 
I 310 = 28 I C 394. 

Municipal courts cannot challenge. They 
can only decide whether a particular Act is 
an Act of State 38 C, 754 = 15 C W N 
475 = 13 C L J 365 = 9 ! C 862. 

— Municipal Court cannot question, cont- 
rol or interfere with the appropriation of 
the revenue of India by the Local Govern- 
ment, which would be an act of state, 
provided it is for the purpose of the 
government of India A I R 1926 Pat. 305 
; (F B) = 5 Pat. 595 = 7 P L T 696 = 96 1 C 791. 

; — Act of Slate does not deal with civil 

i rights; tort arising out of uegligenco of a 
! municipality in stacking of gravel is a civil 
i right : 39 Mad 351 = 1915 M: W N 39 = 27 
i Ind Cas 723 , ( 2 ); (1908 ) Pun. Re. No. 105 = 
i 1908 P W R 163. 

j —Annexation of territory is an act of 
: i State, and the Municipal Courts cannot 
. ! enforce any obligation assumed under the 
I 1 treaty eitlier to the ceding sovereign Or to 
' : individuals : A I R |9l5 P C ' if ' f 1 ^ 42 
r. I A 229 = 17 Bom. tM A L J 

953 = 18 M:L T piwm =23 C L J 
s i 1 =10 C W L J 242= 1915 

) 1 M W N' I C 303 c J» B. 625 P. C. 
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C, P. C, ( !908 ) S, 9 ( ConUl ) 

( 5 ) Barred InipIiedJy— (Coa(d,) 

( B ) Act of SiaU--((Jwild) 

-^When a torriiory is {(.cquircd by a 
sovereign vstate for tlie lirst time, ihai is 
an Aet of vState. Buck rights as an inhabit tint 
bad under the rule of predecessors^ avail 
liim nothing. Municipal Courts cannot ' 
adjudicate rights o.xisiing before | 

cession. 

—Even if iti a treaty of cession it is | 
stipulated that, certain iniiain hints should ; 
enjoy certain rights, that does not give a i 
title to these inhabitants to enforce those ; 
stipulations in the municipal Courts. A I II * 
1924 P C 216 = 21 M L W 28 r 1924 M W N : 
r>94r48Bom, £13 = 51 I A 357 = 22 A LJ : 
591 = 5 L R P C 199 = 2B Bom. L R 1143 = ! 
40’C L J 473 = 29 C W N 317 r 47 M L d i 
574 = 82 J C 779 ? C. | 
-—Municipal Courts cannot questioii the ! 
appointment of a Political Agent ai)pointed ' 
to manage the State of a minor Chief, i 

— But Municipal Courts can try suit by 
Chief for redress of breach of trust for 
embezzlement by Political Agent or his 
subordinates uiih regard to property in 
British India : A I R lOBOPat. 357 = I R 
1930 P. 407 = 125 I C 145. 

( C ) Political and Executive acts of Govt. 

—Fur example, witiidrawal of administv 
rative function from a non-feudatory zamin- 
dar :39I A31 =16C W N 362 r 9 A L J 
585 = 15 C L J 633 = 1912 M W N 657 = 13 I 
d 985 = 14 Bom. L B, 812 = 39 C 615 (661) 
P C. ; or a question of succession to a 
Native Prince : 4 M L T 27 = 12 C W N 777 
= 8CLJ1 = 35C 777. 
—Or, a dismissal of a Government ser- 
vant ; 35 C 669 ; 18 C W N 106 = 17 C L J 
75 = 16 ! C 922 ; 15 C W N 486 note = 13 C 
L J 357=91 C 858. 
—Or, a dismissal of a Ghatwal by Police 

24 1 0 627. 

—Civil Court has jurisdiction to try a 
suit for possesvsion of ohattcall laud though 
it cannot restore a gJiaiumli to his service, 
in as much as a Civil Court cannot adjudicate 
on the proxiriety or otherwise of the dismi- 
ssal of a ghatwal of Birbhum. AIR 1924 
Pat. 616 =3 Pat. 673 =84 I C 405. 
— A suit for damages does not lie against 
Becretary of State in respect of acts done by 
Govt-servants in exercise of statutory powers 
29 M L J 280 = 31 1 C 224 = 39 M 781. 

—Nor does a suit lie questioning the right 
of the Government to resume the subject of 
a Baranjam grant, A I R 1923 P C 6 = 47 
Bom, 327 = 28 C W N 49 = 17 M L W 405c32 
M L T lit .= 44 M L J 471 = 50 I A 49 = 25 
Bom. L R 527 = 37 C L J 464 = 72 1 C 898. 


461) 

I C. P. C, ( 1908 ) S. 9 ( CoHfd ) 

I ( 5 ) Barred hiipliediy- (Co/////) 

! ( d ) Saits based. oiiiillugal- Ceiitracts aiicl Eraiid. 

j ( 1 ) General. 

( 2 ) Beiuiiiii 4'rah."-i*'t los.s. 

( 3 ) Fraud. 

■/'■■/ .) ■■ fimwniL 

— 'AgiX’cmeni. bi'iwecn loi.-dfaiui, wde ioi 
future sepaialion ih ^nidaml no Miit lic.s in 
respect of it.: 14 L R 1178=17 I I 946= 

37 B, 280. 

— Biiniha’ly, :i t ' iiiravt lu pay on biiiure ot 
iiiJiiTiagc. 37 Mad 39!! (39r>)r24 M Ld ^U6=1H 
IndCas 515=1913 M W N 200... 

— A Civil {’ouif cj’ii diii-lure a pat nmi’i'iage 
invalid : A i’R 1926 N 488=95 I C 7<»5=9 N h J 
li;o=22 niu 134.: 

—But the contracf would be void, if the 
olfence was uni coiupoiindable 18 Mad , 18!fc4 
M L J 106; see nlm 26 1 C 181=37 M 385; 1 P 
L J 48=3 F L W 405=20 Cl W N 760=33 I C 
711; 1 1 C L J 131=5 ! C 98; 16 C W N 854=15 
I C 259=40 C. 113; 

— IVhei’c illegal portioii of 'agreemeiifc 
has been wholly carried into etfect, the 
whole matter is eaUawedaud Court will not 
aid either imriy to retrieve, unless* iio is not 
; pari delicto. 20 C 5V N 760=1 Pal. L J 48=3 
. ■ Pat. LW 405=33 1 C 71b 

— As to suit for refund of money paid 
under an agreement not to prosecute see 19 
OWN 383=28 I C 713=42 C 286=21 C h J 642. 

— As to Hindu son’s rndnlity 1u pay 

father’s Avayaraharika debt see 17 Bom, 
LR 955=31 1 C. 301=40 B. 126, 

{2 ) Uemiml TranMVikmfi, 

—Where .a suit conducted hy an agent 
is compromised and ihe ageiir fakes a 

promissory note in Ids name, ami sub- 
sequently obtains a decree on the 

proniissory-itole, a suil for deefaraiimt tluil 
the plaintiir is the aeiutil decn'C-holder. 
tind that ihcf j'crson in wliose uann? ihe 
decree stands was only acting u,s his ajgeid , is 
competent and is not 'lmiTed by s 9 or s 47, 

' 0 P C A I R 1931 Rung 24 = Ind Ru! ( 1931 ) 
RaitgllfJ =130 1 C 366. 

( 'i } Fraud. 

—A Civil Court can thus declare a Reve 
uuo Court decree void on ground of fraud: 

A I E 1920 A 232=B -E 10 A 261 Rev. = 1 16 

1 C 855. 

— As to suil lor sotting aKi’de n jiKl<;ni(>nt 
on groniicl of fraud seo 2.5 M h J 228 = 111 I 
C 579 = 13 M L T 421 = 1913 M W N 387 = 

1 28 M 202. 
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c. F. C. (m^) S. 9 {Conki.) 

{ 5 } Barred Impliedly (Co7ikJ) 

( d ) lllefa! Contracts and ftand—(Uoni(l) 

( 3 ) Frand— (CV);//c/) 

— There must be an allegation of actaal 
fraud, which can be ex}>lained upon the face 
of a decree and not a mere irregularity : 7 A 
L d 74 r 4 I C 590 = 32 A 145; see also 18 C W 

N 081=23 I. C 337=19 C L J 457= 41 C 990. 

— Every fraud by means of which a de 
cree is procured is a fraud tiotli upon the 
Court and upon the party unless the decree 
be one obtained by a compromise between 
tlie parties : 1912 M W N 805=12 M L T 
186=23 M h J 187=16 I C 843. 

— No suit is maintainable on the ground 
that the plff’s case in the i>revious suit 
was false to his own knowledge : A 1 II 1925 
M 640=21 L WblOOr86 1 C 498. 

— And a suit to set aside a decree based 
on perjured evidence is not maintainable : 
B4 M L' J 590=23 M L T 372=8 L W 103=45 
I C 774=1918 M W N 514=41 M 743 F B. ( orer 
ruling 29 M 179 ). 

— Nor for suppression of evidence : A I R 
1922 M 404=77 I C 917; see also 18.0 WN 
447=22-1 C 709; 16 C W N 1002=15 1 C 893; 
and 30 I C 789=13 A L J 753=37 A 535. 

— As to setting aside of an exparte decree 
on uround of fraud see 11 1 0 626=15 C W N 
‘ 1010=38 0 936. 

—No suit lies to set aside an exparto 
decree; ])assed after due service of summons, 
on the ground of false claim and false evi- 
dence :'A 1 114926 0 426=30 C W N 560=88 

I C 583. 

— Where a decree is passed l>y competent 
Court and the remedies open for getting 
it cori'ticted are not jivaik'd of, a separede 
suit to recti fv the decree is not raainiuiiuible 
14 I C 93=15 0 L J 675=17 C W N 82: see also 
A I U 1928 L 766=108 I C 55: 31 T C 13 = 19 
C W N T228r:43 C 217 ( compromise decree ). 

( E ) FrirJiaged Muilcu'?, 


— Defamatory and libellous expression, 
wh(ui used by a ]>:u tv in the (amrse of a jadi- 
ci;d proccednig, either in the pleadings or the 
rondn-*1 oi‘- llie siiir, ;irc met aetior.able— 14 
Eoiii.. 97; r but see 23 C 867 aud 3 L B R 265: 
and 17 C L d 105=18 1 C 7:>7=I7 C W N 554 

(563) j. 


{F) Eli-cihrn resc.s' intdi'i 
AcU,. 


iiiuiii/ktHil i{'‘ Oilier 


See caK.-s um.ler this section under the 
heruling Darrcd expressly ' — mmdeipaliiy 
suits against rnul elect io]i cases. 

( (J ) Ju<lge.< <0 iuul oFier OjJioera, 

See cases under tbih section un ler the 


, C. P. C. ( 1908 ) S. 9 ( Cimttl) 

I ( 5 ) Barred Impliedly— 

|{Q) Judges & Magistrates & other:0fftcers(Ce«r/(/) 

heading “Barred expressly”— Judicial Officers 
Protection Act barred under. 

( 6 ) SUITS MUST BF OF CIVIL NATURF 


( 1 ) General. 

(2) Abusive lairguage sec Defamation infra. 

( 2-a) Accounts. 

( 3 ) Burial groiuid ami rights as to. 

( 4 ) Carriers see eases under this 8ei^ 'Barred 
expressly Railway Act. 

( 5 ) Caste (uiestions. 

(0) Clubs. ^ 

( 7 ) Compensation, 

( 8 j Contractual rights Irneach of. 

( 9 ) Contribution. 

(10) Cosharers. 

(11) Costs. 

(12) Decree. 

(13) Defamation. 

(14) Distraint. 

(15) Ecclasiastieal questions. 

(16) Fishery. 

(17-20) Fraud see Barred impliedly under 
this section. 

(21) Haut. 

(22) Hindu widow. 

(23) Idols see also No. 75 worship right of. 

(24) Instalment. 

(25) Maliomedau Law Religions .A' other 
rights under. 

(26) Maintenance. 

(27) Mai i ei ou s prosecu ti o u . 

(28) Minor cliildren. 

(29) Minors 

(3fi) Municipal (Hlicer see cases under muni 
cipality. 

(31) OlTeiing right as to. 

(32) Office of Dignity. 

(33) Partition. 

(34) Party AV all, 

(35) Political & Exeoulion Acts see Barred 
impliedly Act of state. 

(36) Political A gent see Barred iuqdiedly Art 
of stale (supra,). 

(37) Pre-emption. 

(;>8) Privacy. 

(39) Priest see also 

( 1 ) Religious ceremonies ami 

(2) Office of Dignity. 

(4(») Privileged cominnnicatio ns see ‘dhirred 
impliedly Privilyed comuumicatiou.” 

(41) ProcessionSi 

(42) Registration see concurrent jurisdiction 
supra. 

(43) Religious office ceremonies. ' 

(44) Restitution of Gpnju|>il Ri^htSi 

( 45 ) Reversioneri AMon^ion. 

(46) Eight to sue see, also cases under 
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C.‘R C. ( H08 )S. 9 r Co7d<l) 

( 6 ) Saits Mast be of Civil Nature— f Vonfi?. ) 

( 1 ) Office, 

( 2 ) Worsliip riglit of. 

(H) Barred impliedly Act of ntitle. 

(47) SubBcriptions, 

(48) Sale. 

(49) Society. 

(50) Specific ‘remedy. 

(a) Public Road. 

(b) Public nuiHan<a\ 

(51) Torts. 

(52) User, 

(5.^) Toltintary payments see also cases under 
“contribution suits for Supra.*’ 

(54) Water cess. 

(55) Worship right of see also cases under, 

( I ) Religious ceremonies Supra. 

( 2 ) Idol Supra. 

It is a well known principle of Common 
Law that there is no wrong, wilhoiit a remedy, 
but to constitute a wrong there ought be a 
right and the right should be one which can 
be enforced by law. It is this right which 
can be said to be a Civil right & a suit to 
enforce that right is a suit of a Civil nature. 
The following are the iimtances showing 
what suits are of Civil nature and [what are 
not. These instances are classified according 
to the subjects and arranged alphabatically 
as under : — 


j C. R C. (1918) S. 9 

j (§ ) Suits Must be «f Civil Niiliire (Cow/#/.' 

I ( 1 ) Cieiiefal — 

i — A siiii bif damages against lic.ciisee 
j under Rleciriciiy Act foi* failure to supply 
I energy on a proper r<*f|uisiii(»u A I E 
; . ■ ' Lab. -Uttefl I C 511. 

J. ; —A suit for fixing liability of dofendaul 
! regarding revmuie for which plaintilf is liable 
I ’ AIR 1924 Pat 795=18 I C I8S. 

! — Buit as to validity of votes at a meeting: 

I A-lRI92fi Bfi05r25 Bom. L E fiBUzKi f C 
; 85f>r47 "B 899; suit liy ofifier <4* trust 
i coimnittee for wrongful dismi.ssal : 41 C lfr-17 
'C W N 1945= 29 I C 157. 

—Buit for declaration that piff U the 
! Honorary Becrotary of an Assonaiion : VA 
I . A L .1 455=29 I C 5firl7 A 313. 

— Bimilarly, a right to kill one’s own 
' cattle ; 5 A h J 147=94 A W N HW = W A 
, 181; 1 O fi R 499=17 C C :i54r|l I C fiS. 

! — But the right of mahars to rc^eover 

I carcases of dea<l amimals is not a civil right : 
, } A I ll 1922 B 419=24 Bom. L R 917=98 I C 749 

=47'B IS. 

— Person within jurisdiction of Cottrt in 
British India (‘an be ordered not to ('(HilimH* 
suit in foreign Court. A IR 1921 Bom. 128=45 
B 550rSIIC 444=22 Boim L U lITfi. 

(2) Ahmite see Befamation (hifra). 


( I ) Gawral 

— Civil Court can try suits of a civil 
nature under s. 9 C P C except suits of which 
their cognizaue is expressly or impliedly 
barred. 9 0 W N 488 (494-509)=! 87 1 C GOGrI 
R 1982 0 248=18 L R 24G (Rev.)=lG R D 24G= 
A I R[I932 OdII (F B). 

— Person alleging bar must prove : 1930 M 


( 2-a ) Am'iihdi). 

— Accouiii— -suits, are of various kitnlsc--g, 
(1) between Prifuupal A agent (2) In Purtitioji 
suits (8) mortgage suits, I5»r tin* ju-o- 
cedure to be ob.served in taking aeeonnis. stM* 
24WR70;G Calc. 754 = 8 C LR3II;I8 I A 
128=14 Calc, !47; 20 Mad III: 25 A W N IB 
and I 'Lali. I. J'.22i. 


W N^I45. I 

—Civil Court has jurisdiction to revise 1 
the decision of a Chairman in a meeting : ' 
A I R 1927 B (>08 = 29 Bom. L Rd825 = 108 ‘ 

1 C 265. I 

—A suit for avoiding an order of a com- | 
petent Court : 54 A 646 (668) = 1982 A L J ! 
437 = I R 1932 A 418 = 138 1 C 4G5 = 16 R D 
827=A I R 1982 A 298=A L R 1932 A 41 1 (FB). 

—Or a suit for a declaration that the plif ; 
is entitled to sacrifice his cow in his own ! 
house : A I R 1928 All. 710=26 A L J 1001 = 

110 I C 657; 

—And a suit between rha claimants of 
qabmdarl lands AIR 1928 Oudh 95=1 Luck 
Cn-s. 977=8 Luck. 273 = LR9A 850 Rev. r 

107 I C 326. 


—To constitute a mutual amnini there 
must be tran.'-iaclions on each .side enaiting 
independent obligations on the other, aiul not 
merely transinuions which c!*eate obligations 
on the one side, tho.se (»n the oilier being 
merely (complete or partial di.si.-harges of siuTi 
obligations.— Fr/w PlUiu v, J/n/mwic//, 

17 Mad. 298; Mamtudha v. 21 .Wa I. 

A%\Nahamhai\ Snlhtt llhau, 7 Horn. 414; 
Tnhhonut v. 9 Bom. 5IG; ,hunnn v. 

Nilitil La/, 15 All. 1 and 42 C 1048=81 I C iJriG 
see also to the same (dlV.ct 22 L J 14=12 I 
0 678; 59 A 645=26 A L J 858=198 I V 694=19 
28 A 286; 22 B 606 (699); 56 C 575=1929 C 
641; G C L J 158(1G9);.H L L J 862=67 I 
G 983; 81 M 513; 28 M L J 516=17 I C 48 ; 1.32 
P R 1997; m 1 (’ 89; 72 C C 185=1928 Fai 242 

(1); 74 I V 881. 
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C. K C. (lf§S) S. f ( Vonid), 

( 6 ) Suits ffliist be of Civil Narare ( €o7itd ) 

{ 2-A")“Acc0WitS““-( Conki ) 

—Oral setilemoiit of accounts may give 
rise io a cause of action m cases of mutual 
dealiuos ; B4 I 0 4Hlr3 L W 338, l)y S. 7 ( f ) 
of Court Fees Act 1870, the x>lii' in a suit for 
acco\iuts must state the amount at wliich he 
values the relief sought, but ho is free to fix it ; 
as lie thinks proper subject to the provision | 
of B. 11 of the saine Act : 67awp.— See ' 
OorandaB v. Daycibhai ^ 9 Bom. 22, ( but see 
iri Bom, h n im-22 1 city 

( u-4 ) Bimal Ground, 

-—Eight of burial is a civil right : A I 
E 1930 0. 54r6 0 W N 1109= I E 1930 
0. 227=124 I C 419=5 Luck 489. 

— Bo a relative of the deceased can bring 
a suit for possession of corpse and declara- 
tion of right to bury it A I E 1930 Bang. 
143=7 E, 603=Ind, EuL (1930) Bang. 103= 

l2nC 775. 

( , 5 ) Caste» 

— ( a ) What is— The caste is a social com- 
binatioii, the members of which are enlisted 
by birth, uiot by enrolment. Its rules consist 
partly of resolutions passed from time to 
time, but for the must part of usages handed 
down from generation to generation. The 
caste is not a religions body, though its 
usages, like all other Hindu usages, are based 
on religious feelings. Tn religious matters, 
strictly so-called, tho members of the caste 
are guided by their religious pieceptors and 
their sipritual heads. In social matters they 
lav down their own laws. (Quoting from 15 
B^599, 611). (Per Eangnekar J ). Caste is 
not a corporation of partnership— ■( Per 
Beaumont C J 56 B 242 (250)=34 B L E 343 
=137 I C 461=A I E 1932 B ' 122 = I E 1932 
B 266 = AIR 1932 B 342 (F. B.); see also 7 
M 'h T 17=20 M L J 49=5 I C 42=33 M 342. j 
Of course a caste, regarded as a social 
organism, is very different from a club, but 
both institutions are unincorporated aggre- 
gates of individuals, associated together for 
purx>oses oihfu* than trade, and the legal con- 
se(iiience»>* which fkvw from i hat position must 
apply to both bodies. ( Per Beaumont, C 
J ) 56 B 242 (247)r34 B L E 343=137 1 C 461 
= A l*E 1932 ’B 122 = I E 1932 B 266 = A L 
R 1932 B 342 (F. B.) 
-™A “ caste question is a question which 
relates to matters wdiich afi;eet ^the internal 
autonomy of the caste and its social relations, 
— This is not an exhaustive definition, 
but ii is good as a w'orking rule. (Per Thuigne- 
kar, J ) 56 B 242 C25l)-*r)=34. B L E 943=137 
I C: 461 = A IE 1932 B 122 = I R 1932 B 
2m = A I R 1932 B 342 (F. p.) 

M. (^.) S'? 


C. P. C. (1908) S. 9 ( Cotad ). 

( 6 ) Suits must be of Civil Nature ( Contd ) 

(5) C&^-(Co7iid) 

—Courts will not recognise caste distinc- 
tions in a church : 39 M 1060. 

—A claim to be invited to a dinner given 
by a particular fraternity cannot be enforced 
by a civil suit 3 Ind, Cas 965 [957] = 33 Mad 
67=6 M h T 290 = 19 M L J 714; see also 17 
Ind. Cas 527 [528]= 1912 M W N 1220. 

Where a member of a panchayat broke 
its rule against bigamy and the dispute was 
referred to arbitration it was held that it was 
purely caste question and no suit would lie 
A I R 1929 Bind 1 = 23 S BE 299= 111 1 C 

425. 

— As to civil disputes, however, the juris- 
diction of caste panchayats is subject to the 
control of civil Courts 39 A 561 = 44 I A 192 
= 33 M L J 103 [ P U ] = 15 A L J 629 = 19 
Bom. L E 707 = 26 C L J 282=21 C W ISF 1113 

=1917FC203* 

-—A hereditary priest cannot be removed 
except on valid ground, as a yajraan wutti is 
a civil right : 13 Bom. L R 1 171=36 B 94=12 I 
C 928. Caste can acquire prescriptive irights 
27 M L J 110 =24 I C 467. 

— ( 6 ) Excommunication — Caste has power 
to exclude a member or x>unish him for a 
caste offence; but this power must be used 
with due care and in conformity with the 
usage of the Caste 12 A L J 552 (561) = 23 
1 C 301; see also 7 M L T 190=5 I C 57 ( 1 ). 

— Where an order exi^elling a Eonkani 
Brahmin was passed in good faith, without 
malice and in due exercise of spiritual auth- 
ority it was held that Civil Court could 
not interfere : A I E 1930 M 100=1929 M 
W N 532=1 E 1930 M 430=123 1 C 14; see also 
19 M L J 714=6 M L T 290=3 I C 955=33 M 

67;24B 13. 

— But the Court will interfere where the 
decision of Caste expelling a member is not 
arrived at justly : A I E 1930 S 204 = I E 
1930 S 225=126 I C 49; see also 12 AL J 552; 81 
C L J 247=56 I C 556=47 C 623. 

— As to defamatory words imputing no 
loss of caste see 28 M L J 68 = 26 I. C. 460. 

— Where the caste proceedings expelling 
a person amount defamation of that person 
there is a good cause of action A I E 1917 
PC 203=44 I A 192=15 A L J 629=19 Bom 
L E 707=20 CL J 282=21 C W F 1113=33 
M L I 103=22 M L T 132=6 L W 494=1917 
MW F 817=2 PLW 125=40 I C 641=39 A 
56! P C; see also 1912 M W N 1220. 

j — ( c ) CaBie Froim'ty and AccounU—Qiyil 
; Court, can deal with caste so far as relates to 
i its imoperty in accordance with the ordinary 

I principle of English Law of property appli- 
! cable to Britisji P B p p 
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C. h C, (1908) S. 9 ( OoHtd ). ^ C. R C. (1908) S. 9 ( ). 

(^ ) Suits i!i!ist‘be of Civil Natare-*“( Oo7iid ) { 6 ) Suits nnist 1)6 of Civil Nature— -(C'ow///.) 

( 5 ) Caste—f Cow/riJ. | (15-10 F:.\cicslastlcal Oiiesti§fis-{ (/«#/./) 



■B4a=137. 1 C 401=A I E 19B2 B 122sl E 19B2 j 
B 2G6 r A L E 19S2 B 342 (F B). | 

-•-Coiirt will not intei'fere with internal 
.administration of a caste but it has jurisdi- 
ction over matters i*eiating to caste property : 

A I B 1926 B 69=27 Bom. h B 1503=92 1 C 

549=30 B* 124. 

—As to setting aside of sale, on payment 
of money by member, of caste property sold 
in execution of decree see 19 Bom. I R 650=42 | 

B 550=42 I C 9. ; 

—The right to inspect account books kept j 
in connection with caste funds and properties j 
is not in any sense a caste-privilege. It is a ; 
legal right enforcible in Court of Law excepi ; 
in cases where caste usages restrict sucli ! 
right 56 B 242=34 B L E 343=1371 C 4G1. = A | 
I B 1932 B 122=1 B 1932 B 266=A L E 1932 ! 
B 342 ( F B ); see also 4 I C 569=1 1 Bom. L | 

R 1267. j 

( 6-11) CouimVs tieglige^ice see ccms^ 

—•Under this section Barred impliedly 
Barrister suit against. 

(12-14) Decree, 

Misialce — Judgment by Competent 
Court can be assailed in subsequent suit 
on any ground of mistake, but not if the 
suit is a mere colour for a fresh suit on matt- 
ers already competently settled by law : A I 
•E 1915 P C 99 = 37 All. 485 = 42 Ind. appl. 
171 = 13 All, L J 937 = 17 Bom L E 754=23 
0 L J 55 = 20 C W N 35 = 29 M L J 1G5 = 
18 M L T 173 = 2 M L W 671 = 1915 M W N 
736 = 30 Ind. Cas 849 P. C. 

—Similarly, a suit will to rectify a j 
decree grounded on mistake and to recover I 
money paid under that decree 3 Pat L J 465; 
see also 31 1 G 13 = 43 C 217 = 19 C W N 1228 
and the cases cited there, see 8 C W N 473. 

— And as to fair comment in a newspaper 1 
libel see 36 Cal 907 C9t5)=13C WIST 1165=3 Ind. j 
Cas 831 ; and 15 Bom L E 130 = 19 Ind. Cas. 98. 

(15-16) Ecclesiastical Questions. 

—No civil suit lies as to matters failing 
within the competence of Buddhist ecclesias- 
tical aiPhorities in Uppur Burma: AI B 19‘^9 
B 77 = I E 1929 B 108=114 I 0 540=6 R 783 


—As i(» fwlicry lighls on cdwingc. iu iln- 
course of the river wh*. 2 C L J 5Gt)ri2 C 1141 
(1144); 9 a W N 934=33 C 15 (I9|; U C 1349; 

and 15 C N 972=H I CMH0=|\C 53 {57 1 

— Anil a.H regards Uu* riylif to follow ri\er, 
see 42 (>1 489 (51 1 jr4l fml App. 22lrl2 All 
LJ 1193=16 Boiu. !i 11 901=20 r L J 385-16 
AILT 319=1 LW 733=!!M4 MW N 654=25 
1ml Cas 467=18 C W N 1211 P C; ami 12 C W 

H SSf (561). 

( /7“20 ) Frand, 

—See ca.ses umh:!* • this Heeiioi)-- Iku'red 

Implicdiy— 

( SO ') Got’erHrfiOd- Sf’rnrnts, suits ugalnii. 

— Bee also “ Secretary of State ’’ — Infm, 

— No suit will lie against Covt, nervaiiis 
acting '\\ithin their anihoriiv : 0 L 3 591 

=1(1 o a m~u I c 746. 

— Such suits are barred on ground of 
public ptJic^a ]jut <hvuris will be cautious 
in extending this pnneipie too far 16 S L E 
150=84 1 C 58rA I E 1911 S 92. 

(21 ) limits, 

—A civil suit lies for damages, ihongh md 
for injunction, agaimst use c f illega.1 iri(jan« in 
attract traders hy iidinddaiinfi ursd pliysieal 
compulsion l^y a rival owia-r of a n(‘W' market: 

24 d W N 80‘1=5S I (.! 879=47 C 1679. 

(22) Illmhi IVidnm 
See cases under ‘dleversioner” Fnfm 
i2S) hhds 

See (74) Worsliipj Eiglits liifm 
( 21 ) fnr,iidmfi/d 

— A debtor (^'innol sue to tannpel liis credi- 
tor to accept instalnserd, evim lijongh the 
creditor deliberately evades such in.sfalnienf 
9 M 55 Bee also J9 M 80. 

(25) MaJtonuuIau Lair, rrJhjkws and ufhir 
rights v.ndi'.r 

- —A suit was !>rought for the posse, sHi<ni 
of what was alleged to bo a hert'ditary alVn-a, 
Held that the oilice was not relii'’i(!(ns olllt'e 
as it was not recognised by Afahnmedan Law 
nor was it m any way connectcil wifli Islam 
and that a claim in regard there to is not 
a suit of a civil nature comdsable bv a Cb'vil 
^ i7M IT 256 = 28 1C 459. 

—Civil Court can on tor tain a suit b> 
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c. p. c. (m$) s. 9 ( Cofdd . ). 

( 6 ) Suits Must be of Civil nature, (Conkl) 

( 25 ) Mafiomeclan lm.—(Conid) 

establisli a claim to performance of Urus and 
nuinagcment of offerings A I E 1926 Born. 
161= 50 B 148 = 28 Bom L R 60 = 93 I C 127. 

-*-8eo AIso21 B>om L 11 329=51 I C 18= 
43 B 4-12; and A I E 1926 M 487=50 M L 
J 442=93 I C 625. 
(^V;-27 ) Mahii e.nance, 

^ — xl suit for maintenance will lie not- 
withstanding an order of magistrate refusing 
maintenance'32 G 470=13 C W N 159=2 I C 550 

— Thus a suit for declaration as to pater- 
nity of the child lay notwithstanding an 
order for mainteiiauce against father by 
Criminal Court AIR 1922 U B 20=4 U 
B R 120=1 Bur L J 82=70 ! C 897. 

—And a widow having an independent 
income, sufficient for her needs, cannot claim 
maintenance, so long as she has got such 
income : 4 C L J 74; see also 10 Bom L R 770 
=1 I C 466=33 B 50; and 28 M L J 260=28 I C 
200=38 M 153 (155). 

— Hindu widow’s Remarriage Act s. 2 
Applicability of 35 A 466=11 A L J 678=20 

I C 335. 

— But the wife loses her right by unclias- 
tiiv 19 Mad. 6; see also 23 M L J 289=16 I C 
389; 12 Bom. L R 196=5 I C 960=34 B 278 

(286); 7 A L J 80=5 I 0 521=32 A 155 (159). 

—A daugliter-in-law has no legal claim for 
maintenance against seif-acquired property 
of her father-in-law, unless such property is 
ill the hands of the father-in-law’s heirs, 
provided the deceased hnsbaiid had not 
separated from his father 23 Bonn, 608; see 
also 5 W R 225; and 24 M L J 106 = 13 M L 
T 97 = 18 I C 34 = 1913 M W N 40 = 37 M 

396 (402). 

— As to what arnoiinis to malicious prose- 
cution SCO 25 M L J 1 = 21 I C 703 = 37 M 

181 (183). 

— And whether proceedings taken for 
prevention of oifeuco amounts to one sec 18 
I C 737 = 17 CL J 105 = 17 C W N 554 (557). 

— Where a complaint was made in the 
Police Court against plff. for ciiminal breach 
oi: trust, and the magistrate referred the 
matter to the Police for enquiry under s. 202 
of Or. P. G and after such enquiry refused to 
issjie process : Held that a suit for malicious 
prosecution docs not lie : 15 C W N 917 = 11 
IC311 = 380 880 (888). 

— In a. suit for damages for malicious 
pi’osccution it Ls for the plif. lo prove inno- 
cciice 19 I C 24 = 17 C W N 434 (437); see also 
19 I C 665 = 24 M L J 515 = 36 M 375 (377). 

( 28 ) Minor Childre-n. 

— A, father can maintain a suit to recover 


C. P. C. (1908) S. 9 (Contd). 

( 6 ) Suits must be of CiviFNafure ( Contd ) 

( 28 ) Minor Children.-— (Cow25c?) 

possession of his minor children illegally 
detained by a stranger : 25 B 574=3 Bom. L R 
167. ( followed in 40 B 600 ). 

— But under s. 9 of Guardians and Wards 
Act, ordinary civil Courts cannot entertain a 
suit for custody of a minor 42 Mad. 647 (F B) 
=37 M L J 93=26 M L T 61=1919 M W N 487= 
53 1 C 399=9 L W 600. 

( 29 ) Minors. 

— In 18 M 415=5 M L J 1 64 it was held that 
a contract by a guardian of Hindu minor for 
sale of his land was binding on the minor. It 
proceeded on the general ground that the 
English doctrine that specific performance 
cannot be decreed against a minor does not 
hold in this country; but the Privy Council 
has certainly laid down the contrary in 14 I 
A 89=11 Ind. Jur. 315=6 Sar P C J IGrllB 551 
P C ; and 13 I C 331=16 G W N 74=1912 M W 
N 22=9 A L J 33=15 C L J 69=14 Bom. L R 
5=21 M L J 1156=11 M L T 8=39 I A 1=39 C 

232 P. C. 

— An agreement entered into by the guar- 
dian of a Hindu minor for sj.de of immovable 
property belonging to the minor cannot be 
specifically enforced against the minor even 
though the proposed sale is for a necessary 
purpose : 54 M L J 412=27 M L W. 322=108 I 
C 282 = A J R 1928 M 407 ( dissenting from 5 
M L J 164=18 M 415 ). 

—But, in so far and only so far, as the 
contract by the guardian embodies the personal 
Hindu Law liability of the minor, it is enfor- 
ceable against the minor, and in so far as it 
goes beyond that, it comes under the general 
rule that ji guardian cannot bind his ward by 
a personal covemint : 49 I C 872=1919 M W St 
148=25 M L T 23=9, L 229=36 M L J 29=42 

M 185 F. B. 

— For a full discussion of the case-law on 
the subject see 54 M L J 412=108 I G 282 = A 

! R 1928 M 407. 

— ^Nor can he sue by his next friend for 
possession where the deft claims to be in 
possession as the minor’s guardian. He should 
proceed under the Guardians and Wards Act: 

AIR 1925 N 328=21 N L R 75=89 ! C 55. 

— and no money should be advanced with- 
out making all reasonable inquiries about 
such necessities 1897 A 4Y N 220=20 A 135 
(followed in 20 A L -J 886 = A I R 1922 
A 526=69 I G 683=45 A 77 ). 

: ' " ' ■ - » 

( 39 ) Mnmeipal V 

—See cases Section (4) Barred 

Expressly--£li9)- lirtoieipality. 
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C,I>. C. (19118) S. 9 (Canid), 

( 6 ) Suits must be of Civil Nature ( Conkl) 

( 31 ) Offerings^ idghts as to 

—Thus a claim by jaii archaka of a temple 
against his eo-arohalia to recover what might 
have been received as voluntary contribution, 
if he had not been kept out of office, is main- 
tainable : 17 M L J 493; see also 54 I 0 721 = 
1919 M W N 707= 10 L W 305 -26 M I T 259. 

—A Suit mainly with respect to the right 
to offerings is maintainable, tliough it^ in- 
cidentally involved the question as to right 
to worship : 76 I C 629 = A I R 1925 B 209. 

—Where the plaintiff, a female heir, prayed 
that she should be allowed to take a turn at 
the worship in the temple so that her full 
share in the offerings might be secured to her. 
held that such a suit is maintainable. A I E 
1923 Ail. 425 = 45 A. 437 = 7( I C J026. 
—A suit for a definite amount due to plff. 
as a co-sharer in the offerings of a temple 
(birt), realised by the deft, is maintainable 
26 PR !919 = 70PLR (919 = 51 I C 236; See 
also A I E 1921 B 2-97 = 23 Bom. L B 125 = 
60 I G 924 = 45 B 683; and see 4 C L J 469, 
—But no suit will lie to recover offerings 
not connected with any office A I E 1928 M 
851 = no I C 782; see also 49 I C 806; for ex- 
ample, dues paid by baqqal and shopkeepers 
to chowdhries of Bazars : 1907 AWN 228 = 
4 AL J 715 = 29 A 683. 
—A long and uninterrupted usage or agree- 
ment to share voluntary offering would give 
a cause of action 19 C W N 208 = 27 I C 400 = 
20 C L J 183 = 42 C 455 (470, 476) 
—Agreement for consideration by a Gaya- 
wal to pay part of his earning.s from certain 
ceremonies to an Acharya is not void. 3 P L 
W 161 = 1 Pat L J 639 = 38 I C n6. 
— Arrangement among the Maha Brahmans 
resfulating method in which offierings shall be 
collected or divided which does not control 
01 restrict discretion of those by whom the 
offerings or gifts to be made is valid . 20 0 
C 265 =42 1 0 794. 
— Where there was an agreement among 
the members of a Maha Brahman family to 
divide the offerings received from their clieni s, 
and one of the clients gave exclusively to 
the deft, it vyas held that the offering was 
not to be divided notwithstanding the agree- 
ment. 35 All 4(2 = 1 1 A L J 563 = 19 I C 990. 

{3B-33) Office of Dignity 

—Thus a claim for religious honours. A I 
E 1929 Mad. 493 =29 L W 604 = (1929) M W 
N 341 = Irid. Bill. (1929) Mad. 901 = 1(9 I C 
149; see 1913 M W N 289 = 13 M L T 340=19 
I C 257; and j| L L J (61 & 1 Lah L J 161 = 
51 I C 905 = 97 P W R1919. 
—Or a claim for honours as Gurikar 1921 
Jd W N 395 = 41 M L J 287 = 63 I C,I!5. i 


C. P, C. ((90S) S. 9 r (Miil ), 

(6) Suits must fee if Civil Natare-— { Canid') 
(32-33) Office of mgmtf--(amitd) 

—Or to be carried in a palki A 1 11 1921 B 
140=23 Bom. 0 R 75=60 | C 9fl7 =45 B 590; 
OWE P (J 39 = 3 M { A 198. Or to m-f. as 
khutib ; 17 M L i 421. 

—Or for honorary locitui'ership in Ujilver- 
sity 41 C 5(8. Or for a declaration of tide to 
a stanom : 1911 M W N 3535 10 f C 110. Or 
for rights usually described in Berar as man- 
pan: 3Nllt3L 

— The ruling in 32 M 29! sliouifl be 
confined in its operafcii)n io cases ^where 
receipt of honours has become an indissolu- 
ble part of the ritml to be performed by the 
recipient as an office holder and the extend ion 
of the principle should be carefully guaj*ded 
against. (1913) M W N 289 = 13 M L T 340 = 

19 I C 257. 

—An av/ard which deals partly^ with a 
dispute about manpan cun be filed* 37 l.iom. 

442 = 15 Bom. L B' SB2 =19 I C SS2. 

— The plaintiffs brought a suit claiming 
that they alone were entitled to exercise 
haks known as Eejai and Kadri and ^ to 
receive income or eimduments in connociioo 
with the exercise of those haks. Hedd. that 
the Civil Court had no jurisdiction to try the 
suit as it was one of mere dignity and not 
any office in the nature of property or civil 
right : and that voluntary offerings made 
by the worshippers or votaries did not change 
the real character of the suit which was one 
for mere dignity: (4 iom. L R 573 = 16 J C.33S* 

— If there is a recognised office to which 
remuneration is attached for performance of 
services the Court has jurisdictiijn to 
entertain a suit relating to it, and there m 
no distinction for that purpose between 
fees and voliintarv offerings. X I R 1931 
Bom. 273=33 R 479 = Ind. Eul (1931) 

Bom. 328 =(32 I C 440; see also 16 B 281; 
and 3 I C 419 = 11 C L J 304 r 14 C W N 

497= 37 C 2«; 

^ —Civil Courts have jurisdicii<in to dot er- 
mine the order of precedence in the 
distribution of honours iu a temple am! to 
protect by an injunction, persons Iniving 
a right io the 1st honours from such riglit 
being infringed by others who are entitled to 
the same honours Bubsequeiitly. 

—Where a long cstabiishml usage in a 
temple has determined the righi.s of parti- 
cular persoiivS to receive the 1st thirtliam 
such usage will be followed by Civil C/Ourts 
even though it may be an innovation on any 
prescrilved rule of the Hundii flasiras unless 
the text of the latter is of such coercive 
authority that it i;annot be disobeyed. 15 J C 

409. 

— Whether receipt of offerings amounts 
to possession of office see 27 AI L J lOO = 42 
Cal 244 =41 I A 267=12 A L J 1176=16 Bom. 
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C. P. C. (1998) S. 9 (Co?itd), 

( § j Suits must l)e of Civil Nature ( Vontd) 
(J2-3i) Offce of Oifiiity— ( Cojitd) 

L 11 845 = 20 C L J ?M) = 18 C W N 1029 = Id 
M .h T 2IOr:l M L W 549=1014 M W N 636=24 
I Q 501 = 1914 P C 72. As fco transferability of 
the oilice (O* ArclKikasliip see 26 M L J315 = 1 
L W 276 = 1914 M W N 286 = 23 1 C 72 = 38 
M 859 ainl that of a purohit see 1 L W 389 = 

( 1914 ) M W N 370 = 26 M L J 482 = 24. J C 
204; also 26 M L J 315 = 23 I C 72. = ( 1914 ) 
M W N 286 = 1 L W 276 = 38 M 850. Removal 
of a person from office without notice is bad 

30 M L J 274. 

( 34 ) Part?/ Wall 

— A suit will He at the instance of one of 
two tenants in common of a party-w^all for 
the removal of a newly erected portion of it 
19 Mad., 38, followed in 13 A. L* J. 473 = 30 

IC33. 

35 Political mid Execiiiwe Acts, 

— See ( 5 ) Barred Impliedly — Act of State 
••Supra, 

(36-3S) Political Age7it, 

— See (5 ) Barred Impliedly— Act of State 
— Supra 

-—Where the Wazibularz is silent a right 
of Pre-emption can be presumed under's. 7 of 
Oiiclh Laws Act. 33 I C 775=3 0 L J 7. 

— Pre-emption-Amendement of plaint 25 
Ind Cas 439=1914 R R. 62=1914 P. L. R. 255= 
1914 P W R 161. 

( 3B ) Priest 

— See also under this heading — Religious 
Cerenionies, and Office of 'Dignity — Supra. 

— A right like that of hereditary Priest is 
not recognised in law and cannot be enforced 
in a Court of law unless a custom to that 
effect is proved : 4 Pat. L J 53 = 49 I C 383. 

— Suit by priest for voluntary gifts made 
to aiioihm' hj jaj'umfi is not tenable either 
against the jajimw. or the other priest. A I R, 
1029 Pat 103 = 10 P L T 117 = 8 Pat, 677 = 
Ind. Ru! (1025) Pat 280 = |!6 I C 5!3. 

— l?ut a suit lies for a share of incon:e 
earned as Tiiiidu priest on river banks A I 
R 1024 O 252 = 27 0 C 114- = 10 0 L J 595 = 

78 I C 256. 

-—And the IMaiia Brahmins have legal 
right to receive dues at funerals and a luorf- 
gage of such right is not void 15 A L J 
41 = 37IC 661 = 39 A 196. | 

— Members of a family may agree | 
amongst themselves that whoever amongst 
them may earn anything by officiatijig as a 
priest, tlie income is to be divided amongst 
thorn. But such an argeement cannot be 


C. P. C, {1908) S. 9 r Contd ). 

( 6 ) Suits must be of Civil Nature— (CWd.j 
('39 ) Priest— ( Contd ) 

obligatory upon the parties and their succe- 
ssors for ail time and in spite of the wishes 
of the members who may desire to terminate 
it. 13 G L J 449=10 1 C 41=16 C W N 347 

— As to injunction against interference in. 
the hr editary office of a Hindu piuest see 22 

Bom. L R 1202. 

—And as to claimto A'ajman Yritti see 12 
I G 928 = 36 B 94 = 13 Bom L R 1171 . 

( 40 J Pririleged Communication, 

—See cases under this Section (5) Barred 
Impliedly- Privileged Communcation— 

( 41 ) Procession. 

—The right of every citizen to pass 
through public streets in procession is a Civil 
right 6 M. 203, 5 M 304, 26 M. 376 foil. 30 M. 
186, 26 M. 554, not foil 29 M L J 91=17 M L T 
453=29 I C 248 ; see also 12 Bom. L R 586=7^1 
C 663=34 B 57! ( 574 ). 

—Thus, where certain Mahomedans obs- 
tructed a procession idol, it was^ held that 
there was a right of suit for an injunction 12 

, N L R !30. 

—And such right of suit exists without 
allegation or proof of special damage : 36 M 
L J 79=25 M L T 39=9 L W 208=1919 M W N 
46=49 I C 533=42 M 27! FB. 

—But the right is subject to magisterial 
order safeguarding obstructions to thorough- 
fare or breach of public peace : 20 M L J 119 
=8 M L T 114=5 I C 902 ; see also AIR 1925 
0 656 = 2 OWN 589 = 89 ! C 269 ; and AIR 
1930 M 701=58 M L J 703=1930 M W N,. 520= 
31 M L W 845=125 I C 554=53 M 761. 

— Thus a procession cannot by frequent 
stopages in a highway block the passage in an 
unreasonable manner : A I R 1921 A 146=19 

A L J 740=63 I C 984=43 A 692. 

— And the playing of music ^ in a public 
street cannot be claimed as of right : 20 Bom. 

L R 667 = 46 I C 740 = 42 B 438. 

— Thougli the Privy Council has held that 
persons have riglit to religious proces.sio:i 
with its “ appropriate observances ” : A I R 
1925 P C 36=23 A L J 179 = 48 M L J 23 = 27 
Bom LR 170=21 L' W 239=6 P L T 115=52 I 
A 61=29 C W N 486=2 O W N 53=86 I C 236 = 
3 Pat. L R 300=47 A 15! PC. 

( 42 ) Regisiratlon, 

—See under this section— (3) Concurrent 
J urisdictioD. , ^ . y: . 

( 43 ) EeUgiom Office md Cermmms 
ia) Cereffionw anS-'rituais* suits as to 
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C. P. 0.(19081 S. 9 ( C07Ud). 

( 0 ) Suits fimst be of Civil Nature—f Coiid ) 

( 43 ) Religious Office and Ceremonies— 

( h ) Dancing Girk 

( c ) IlononrH, suits abating lo 

( d ) Injunction 

C ^ ) Marriage 

if) Oiiiee, rigiit>s as to 

( ) Ordinary Civil Eights 

( /i ) Ih’ocession 

( i ) Eeinuiieration, claims relating to 

( j ) Worship, right of, suits as to 

( a ) Ceremonies and Rituals, suits as to: — 

-^Qourt will not interfere with questions 
ccremoniesiA I E 1929 ]\T 
626=1 E 1930 M 74=1929 M W N 300=120 I C | 
■ , ; ■ ; ■ 874. j 

—■Uiiless decision on such questions is * 
necessary to decide rights to property A- 1 E 
mi ;b 338=24 33oni. h Jimom i cm. 
Thus a right to perform certaiii page- 
ants not coruitiuted with a temple or a shrine 
IS not of a civil nature 7 A L J 529 = 61 C 

?! ^ 14 M L J 171 = 

28 M 23 ( 2a); nor a right to receive dm by 
oilenng Amha on a river bank A I E 1921 A 
374 = 69 1 0 659 = 43 A 159. 
of the question of or- 
modoxy is not widiiii the province of Civil 
Courts. 10 Bur L T 194 = 37 I G 780- -see akn 
1915 M W:N 281 = 28 I C 604 ( 610 ); and 16 

M I J I50{ 157). 

( b ) Dancini: Girls— 

dancing woman can sue 
the trustees to permit her to undergo certain 
customary ceremony so as to ena&e her to 
enter on the duties of her office, though such 
light of suit does no extend to the adoptee 
‘ adoption is made 

19 M 127 see',: also A 
I E i9«7 L 6(>3 = 103 i C 767; and 111 ] 0 349 
= A I E 1928 0 637 = 55 C 712. 
(c) honours, suits relating to:— 

—Thus a claim which refers merely to a 
I'ehgious honour which consists of roceivi„<: 
tJimfJjGM md pramdam in a Hindu temple is 
prmmfaae imt one of a civil nature uuLs 
such honoui' IS attached as an emoluniont to 
a rehgious office 7 L W 614 = 4S r C 959. 

( d ) injunctions:— 

— Similariy a suit to prohibit certain mern- 
l-^cis^of the K'Qinan Catholic uersTiasinn Fv j 
mixing with other menibei/in the chS^h 
does not lie; nor a suit by member nf ’ 
Stregation against Bishop to continue a Irn?' 
of indulgence, 39 Mad. 1066 = Cas. Sm! 

---A. priest can be restraiTipfl Kirr ’x • 

'‘''•op>,"siug _a seal 'beanng a word 
I which a special meaning has become attach- 


C. I’. C. (1908) S.,9 ( Cmitd ) 

( 6 ) Suits must be of Civil Nature- ( dimtd ) 
( 4i ) Religious Office and Ccrenioiiies-tCbw/d) 

ed 22 M 189; sec alsn IH A Jj ,T 6711 r 59 | 
p »• .. C87J. 

-lartie.s M,,„fing (i„, religions . mvim,,,!- 
es pcilornifd h,r (heii' belief, i, e;in ehooie 
their own jinesis, a-ru! no o^y i*.; yi{{ii;l(‘i] -h, -i 

olheute u.s ihe jiriy..!; tlmimli, if fdroady cno 

Ills duty 16 C IV N 347 ijH (' LJ ' 440 ' "'‘‘lol 
C 41; ,scc also )7 I C 138. 
Ill 3B Vjf , ,"'",''*'-*''' fi-tiuguishable : 

officiating jjchl n 'miif aertin 

Iml the iilff’s auiuioseence was" “inr 
granting ot relief A 1 R i-.a, Bo.m 

B 234 = 59 I c 271 

“ “ »ttM» ilK n,oa„j;;s ,J';; sWe 

it IS said, held that sm-h . ^ ^ /uirt has, 

?5X‘Si\re 

question, that Civile, mi I ]i:„rrl, 
to interfere with llio inleiiii.l' ^ 

caste and not that the suit did n, 

-fees were uttached to 

Stixmi^r I'irenfVu’eoabR*’'’' T{ % IV v’‘"i , 

29 L W 414 r lte„ M W K 1 i f 

for a^dSSion t T 

ve^Jas 1,1 a temple A I R 1^7 Mlfil=98 ! c 229 

declaration of\ls*r7gm^^ 

nial occasion : 23 IJom L R 410 = 57 I clls’ 
-An office must -have some duties attach- 
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C. P. C. (1908) S. 9 {iUmiii) 
f 6 ) Stiits myst be of Civil Nature {Contd) 
(43) Religious Office & Ceremonies— 


, C P. C. ( 1908 ) S. 9 (CoitkL) 

( 6 ) Suits Must be of Civil Nature— 

(43 ) Religious Office & Cerinonies.— (CV j;////) 


cd to ii whk;h (he office-holder will he j 
nmler a ioj^al ohlioatiou to fjerforni and the i 
rton-purfonuance of wluoh will iuj visited with i 
penalties. ^ Where, in a suii for a declaration j 
of a phiintilT’s right t(> coisduet an iif^nram in I 
a teinple it a])peared that the fund for con- j 
ductirig the ulm.ravi was under ilie control of : 
the trustees of the tenpde and that the | 
piaintijf was under no oblig.-ition to perform I 
any particular function and that all that he ' 
claimed was that the temple authorities were 
under an obligation to give him votive offer- 
ings and to confer upon him the usual hono- 
urs; held that the suit was one for mere 
honours and not for an office and was not 
maintainable. 1932 M W N 1090. 

— A Kulkarni receiving voluntary •pay- 
ments at village fairs and having functions 
to perform voinntariiy ihere is no office. 132 I 

I C 440r33 Bom L & 470rA I R 193! B 273. ' 

— Specific duty of being present at the 

performance of religicus ceremonies with 
emoluments attached must be regarded as an 
office A I B 1928 Mad 377=109 I C 771. 

—The right. to hold a certain office in a 
certain place at a certain season of year I 
confers upon the holder of that right a legal ! 
charticter and a. suit to establish such a right I 
is maintainable. i 

^ — But no right vests in any priest to . 
claim to go to the house of a diseixffe, even ! 
when ^ not called for, by him, for performance ! 
of religious ceremonies there and a suit does | 
not lie for declaration that thoplff. is entitled 
to perform all funeral ceremonies within a I 
certain lift: 1 Pat. L J 381 = 35 I C 345 = 2 i 

Pat L W 390. j 

— Where a duty is cast upon a ma’i in ' 
virtue of Ins connection v;ith nn institution | 
ov im ^abstract personality and where it is ! 
primarily for the benefit of such an institution ! 
or personality his rights v^ill bo prcrtected by I 
law’; and ^Yhoro the right has ceased to ])e i 
beneficial to tlie ijistituticn or personality, : 
the relief slionhl be refused. 21 AT L J 730= ^ 

II I V 175= 10 M L T 133 = (1911) 2 M W S 

202.' I 

— ( f ) Ordinary civil riiy|its Civil Cimrts I 
eaji deal with and enforce the rights of i 
Afliarlas Inter sr 10 L L J 242 = 112 f C 202 = ^ 
A I R 1928 L 730. j 

-"Similarly joint rights of performance | 
of ceremonies or joint riglri s to share ])rofits i 
can he enforced in a Civil Court lyv any one ' 
of the person s^so entiHed 13 S LB 50 = 56 i 

ICMhl 

— And where the deft used a flag similar i 
to one used l>y iho pltT so ns to detract pih 
grims fromdiie ]dff. ‘Held, the plff had n. • 
right of suit to restrain the deft 18 A L J' j 


679 = 59 I C 873; sec also cases under (d) 
Injunction supra. Ptfjan of deity removed 
for misconduct by private triljunal* duly con- 
stituted under previous agreeineid- made by 
Pujarl—C'wil Court can determine if he wa*s 
removed on valid grounds A I B. 1921 (-ni, 
528 = 25 C W N 201 :z 62 I 0 510. 

— ( h ) Procession:— The right to conduct 
religious processions in imblic streets i.s a 
right inherent in every person, piovidecl lie 
does not thereby invade private property 
rights, or cause a public nuisance or interfere 
with the ordinary use of the streets by the 
public, and subject to such directions or 
prohibitions as may be issued by the 
iWagistrates to prevent obstructions'to the 
thoroughfare or breaches of public peace. 

^ —Burden of proof lies on the party wan- 
ting to restrain others from lawfully using 
the road to show some law or custom having 
the force of law depriving them of the 
privilege 26 M 376; affirmed in 17 MLJ 
240=11 C W -N 586=9 Bom. L B 663=30 M 185 
P C; followed in 34 B 571; 32 M 527; 29 M L d 
91=29 I C 248; 1917 N 70=37 I C 977; 
and see to th,e same effect 5 M 304; and'26''M 
554; and 12 M 356. 

( i ) Remuneration, claims relating' to:— 

— But where remuneration is merely 
gratuitous and not attached to the office as 
of right, the rightful ov/ner of flu'; office 
cannot claim as against the intruder to 
recover such gratuity : 2 B 470 and 49 I C BOO: 

— No suit lies for the recovery of n 
voluntary offering if that suit is based on 
custom 1 Pat L J 381=2 Pat L W^ 390=35 I C 
345; see also 2 W R 69. 

— Aaid a suit by one priest for recoverv 
of offerings made to armther, on tlie grcuntl 
that the b.tter uiilawfuily performed cere- 
monies within the former’s birt, is not rnain- 
tfii liable in the absence of an Express contract 
w’hereby the deft undertook to make refund 
to the p-lff : 1 Pat L J 381=2 Pat L W 390=35 

I C 345. 

—A suit will not lie to declare a person 
entitled to eeriain fees voluntarily paid to 
the plaintiff as chotvdhre,^ee for the’ use of a. 
market-place 7 8 D A Sel .336:2 Agra. 271; 
or for procuring boats 1 All H 0 291. But 
a suit by a sharer in a religious office against 
his cosliarers ( as apart from intruder ), for 
reco^'ery of his share of the voluntary gratui- 
ties, wnll lie : 27 C 30; see to the same "effect 
17 M L J 493; and 4 C L J 469; and 10 L L 
J 242= 112 I C 262=A ! R 1928 L 730; and 20 O 
C 265=42 I C 794: and 27 I, 0. J 

' 183=19 D' W.'5<r 4S'5 

—A village damages the 

in trader who h'im of his fees II 
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C. lKC,i H1I8 ) S. 9 f Co7it^L) ' 

( 6 ) Suits Must if Civil Nature (€mdd) 

{ 43 ) Relifioiis CItfice and Ceremonies— 

E ll5CJ6-fo}lowed in E B 2B‘2; and B N L B 47; 
and 8 N L B IBB; and approved in 2 B 470; 
and ‘Similarly, with regard to the holders of 
other oiFices to which fees are attached as 
of right see 22 Bom L R 410=57 1 G 1:45=44 B 
133; and 6 B H C R 250; and 107 I 0 1)11 = A J 

R 1928 N 150. 

— But this is not the case in Madras 7 M 
424; and 24 IC 204=26 M L*J 482; and the 
allahbad, Calcutta, and Patna High Courts 
have also held that there is no such right : see 
2 Agra 80; and 12 C L J 74=14 C W N 1057=6 

I C 864; and 10 W B 114=8 B I R 53 N; and 15 
W-B 531=8 B I R 50; and 1 P L J :4S1=2 P L 
W :490=35 I C 345: and 4 Pat L J 53=49 I C 383. 

( ) lieMitution of Conjugal Ihigitis. 

— A suit for restitution of conjugal rights, 
lies in civil court. AIR 1924 M 41) = 74 I C 
166 = 1923 M W N 499 = 18 M L W 465=45 M 
L J 186=46:M 791. see to the same effect: — 4 
N W P 109; 8 Ail 78; I Bom. 164; 5 G L E 65; 
13 All. 126 : 10 Bom. 301 ; 19 Calc. 84. 

—Ecclesiastical side-Suprorae Court of 
Bombay Bestitution of Conjugal rights. 1 B 
H C B Appx 18 ( 21 ) : 38 B 125; 51 B 329 
= 29 Bom. LB 382= 101 IC 40:4 = 1927 B 
264; 2 Bom. L B 391; 17 M 235 F B. Ju- 
J isdictiori’-Matrimonial matters- Muslims <S: 
Parsees 6 M I A 348 In case of Muslims see 

II M I A 551 = 8 W B.P C 8 Fol L B B 

(1872-92). 

( 45 ) Reversioners AUetiation />?/ Hindu 
widow. 

—Hindu Law — Widow’s Alienation in part 
for necessity-Beversioner’s suit to set aside 
— offer to pay consideration found binding — 
Form of decree.. 

— Hindu Law — Suit by near reversioner — 
Binding nature. 87 Mad. 275 = 13 M L T 110 
=24 M L 3 62 = 17 Ind Gas 608 = 1912 M W 

N 1176. 

— In a suit for declaration to set aside 
alienation by hindii widow if the plaintiff 
reversioners does not offer to reiird)erse the 
purchaser defendant Court has the discretion 
to refuse declaration. 24 I G 670 = 20 C L J 
285 = 18 C W N 1303. C P C 0 21, H 3 

[ ^0 ) Right io sue. 

Si/nopsis. 

(t) Transferee of a mere right to sue for 
damages. 

( 2 ) Company’s Director oflice of. 


C. P C f 1908 ) S. 9 ( ikmtd. j 
( 6 ) Suits Must he Civil Nature. ( Ormid), 

( 46 ) Right to Sue— ( Ormid. j 

( 8 j Bights ind. i*ec<\gnizc«i liy hiw. 

( 4 ) Criminal Court’s order for eewts, 

( 5 ) Aliscellaiieous. 

—See also cases under : this sectiwi under 

(1 ) Oiiicc (2) Worship ughi of 
f :4 ) Ikrred lmpiiedfy-A<‘|, uf stab*. 

( 1 ) Tviinsferm o/ a unrre riijhi in 

sue for damages* 

—A mere right to sue for damages cannot 
be transferred and therefore no suit lies b.v 
transferee of such right 5 A 207, so also for 
mesne i>rntits when the same are tdaiimnl as 
damages . ■ , f C 6fl 

—But if such a transfer is by sale In exe- 
cution and amounts io assignmeiit of debt 
it is not bad in low although t4io transfer of 
a right to sue is necessary incident of the 
transaction, 5 0 L J 898 = 47 I C 6:44. 

( 2 ) Company's BlreeMr Office of. 

— The Director of a Compan.y. His right 
to act as such is civil right and suit lies for’an 
injunction restraining other directors from 
wrongfully excluding him 1924 Cal 982=51 
Cal 916 = 28 C W N '803 = 82 Ind Case 406. 

—Hindu widow’s Be-marriage Act-Wklow 
re-marrying according lo mistom forfeits 
hushand’s esiate. 14 C W X 846 (851) r 5 Ind 
Cas 710; and also her right io iwiinienaucv 
from her husband’s estaie 21 C W X 906 r 40 

, . IC 788. 

( 3 ) Riffhfs mi Hmujnlml hy law. 

— XoBuil. lies for the cnrforcen.eni of a 
right not recognized bv law. 1924 All 6.5‘> - 
46 All 553 = 22 All L ;T 446 =88 Ind. (hZ 
212. see also the under ineniioncd t-ascs* — 
34 I C 263. = 20 C W N 360; 2 Ljih. L J 255- 
1921 All 90=19‘ AH L J 309; 1925 Pat 544=1925 
P H 0 C 194=88 Ind. Cas. 10:i5 = 4 Fat. 741 
7 P L T 74; 29 All 22; 8 All L J 637 = 1906 

All W K 257. 

f4) Crtnihiai CoarC s' order ftr aogs. 

—A suit for expenses ord(‘red,]»y crijidnat 
court to be paid to a witness iit'H as beijc^ 
of civil -nature 00 I C 488 = A f 11 1926 (1 
I 289 = 29 CW N 1031. 

i ) MisceUaneoits. 

—In case of a private award a suit lies-on 
the ^‘ound of frami or on tlie gi'ound that 
the Party suing IkkI not agreed io refer t he 
j matter [io 'arhitration 69 I C 585 = A J B 
' 1922 k 369 = I Ufi. 296. 


Desai’s AH India Cousolkuitecl Civil Digest. 19U— 1^?S4 


C. P. C. ( I9D8 ) S, 9 ( (Jontd. ) ’ ' T 

( d ) Suits Must i)e of CIyII Nature (Cow/c^j ( 
( §3 ) Right to Sue--( Oontd ) - ( 

— Where it was found that a custom pi’e- F 
vailed which entitled the chamars to skins S 
of eareases in lieu of serulees & Services not 
performed- Appomlment of another person for 
perfotmance of such services Held that civil 
courts had no jurisdiction to entertain a suit 
by the chamars. 

— That the non-proprietary residents of ^ 
the village were not bound by the provisions 
of the wajib-ui-arz: in respect of an institution ' 
which they managed'for themselves as regards 
their own cattle 4 PL R I9l2r226 P W R 19I2r ^ 

15 I C 108. 

— ( 64 ) Suhscriptions, 

— See also “ Voluntary payments ” infra. 
Where the deft, promised to subscribe to : 
expenses already incurred by the plaintiff for - 
festivals, Held that the promise was without 
consideration & not enforceable at law 72 I C 
774 r A I E 1923 M 330 =: 1923 M W N 86. 

— Principle applied in A I E 1929 C 369=49 

GL J 278. 

— Where a Hindu father promised to 
subscribe & the promise was one for con- 
sideration under the principle laiddown jn 14 

0 64 the promise is enforceable at -law. The 
I^nglish law differs as regards the definition 
of ^‘consideration” from that given ' in the 
Indian Contract Act s. 2 ( d ) 44 IX 479. Note. 

—The head-note of this case as given in 44 

1 C 79 last para is misleading. 

( 65 ) Sales setting aside of 

— See also cases under C P C ( 1908 ) s. 47 
under the heading “ Between the parties.” 

A sale in execution cannot be allowed on 
ground of more inadequacy of price unless 
fraud is proved. :4 Bom. L E 249=26 B 543. 
Feilewed in : 37 C L J 145=27 OWN 587 = 74 
I C 975=1923 C 538. 

— A suit, to set aside a sale under the 
Public Demands Eecovery Act is of a Civil 
nature. 7 0 W N 433=30 C 6!9. Followed in: 46 
M 536=44* M L J 1=71 1 C 1039 ( 1041 ) = 1923 

M192. 

( 68 ) Specific remedy, 

— This case is doubted in 24 M L J 479=19 
I C 221. Where the legislature has given 
powers to some person & has also laid down 
the procedure for redressing an injury which 
may result by the exercise of those powers, 
no suit lies in the civil courts 12 M 105. 
Compare : 34 M 353. 

— Where public right of way is claimed on 
the land of a private person, such person has 
a right to sue any one of the public 15 C 460. 


C. P.C.( 1908 )5. 9 

( 6 ) ‘ Suits Most be of Civil Nature.^ C7o?^/cL J 
( 68 ) Specific remedy— ( ConUl ) ' 

Followed 17 B 293 (299); 6 I C 46 and 1930 G 
286 =33 OWN 915. But See : 1917 M W N 
70=37 I C 977 (978); 15. C 564 ( 574 ), 

. (70) Torts, 

—A principal is liable for the fraud of 
his agent even if it is not for his benefit, if 
the fraud is committed in the ordinary course 
of business 43 Cal. 511 = 20 C. W. N. 268 = 23 
C L J 225=34 I C 593 See.aJsp:- 28 Mad., 479 
= 14 M L J 363, and 27 All 531 ( 537 ) = 1905 
. All W N 77 = 2 All L J 297. 

— Civil action, though malicious and 
without reasonable or prdbable cause, cannot 
be made basis for damages 31 C L J 495 (P B) 

= 57 I C 375— See also:— 1928 Cal 1=46 C L J 
455=106 Ind. Cas,, 277. Penal Code S. 499— 
Defamation~PHvilege-Malicious prosecution 
, 38 Cal. 880=15 C W ]sr 917=1 1 Ind. Cas. 311. 

—Malicious prosecution— ‘Prosecution’ 
what amount to cr. PCS 202r^Issuing of 
notice under— Propriety 37. Mad 181, (183)=25 
M L J 1=21 ind. Cas. 703; see also: — 9 Ind. 

Cas. 137. Cr. P. Code, S. 146. 

—Common Garrier’S'-n-(Eaihvay co’s) Liabi- 
lity of--Onus of proving absence of negligence 
Liability of — Insurers or Bailees, see 40 Cal 
716=17 Gal. L J 639=19 Ind Cas.245=17 G W 
N 633>ee also— 41 Cal 80=17 C W N 970=19 
Ind Cas 756; see also— 37 Bom 10. 

— ^Eailways Act— Liability of the Company 
see the following cases 39 B.om. 191=16 Bom. 
L E 467=25 Ind Cas 241 ; see als‘o— 41 Cal 576= 
19 0 L J 142=22 Ind Cas 679=19 C W N 95 

— Bail ways Act S. 72— Eisk note — ^loss of 
‘Luggage’ — Liabilitv of Eailway Company 36 
-Cal 819=3 Ind Cas 470=] 3 C W N 847; see 
also— 35 Bom 478=13 Bom L 'E 34.5=1 1 Ind 
Cas 362; 41 Cal 308; see also— 18 C W K 325=23 

Ind Cas 788. 

— The allegation ;of negligence must be 
i strictly proved 31 Bom. 3Bi=9 Bom L E 
[ 671=34 Ind App 115=11 C W N 721=17 M L J 

; 347=6 C L J 5=4 All L J 451 PC see also 14 
i Cal W N 158=5 Ind Cas 64 P C and 17 M L J 
. 1 143. And also 1925 Pat 487=3 Pat L E Civ. 

84=87 Ind. Cas 739=6 Pat L T 762. 


( 71 ) User, 

— Practice— suit in ejectment— Decree 
on possessory title 4t Cal 394=25 Ind. Cas. ,76. 

— Fossessi6ii during attachment, if. pos- 
session of owner 15 CaL W N 168=6 Ind. ‘Cas 
806: B, .T. Act ,s. 85 ( 1 ) f _ C 2;)^ an 
contravention of validity If 

; Estoppel ; title, 


il. ('l) 31 
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C. I>. C. (‘ 1108 ) S. 9 ( Co7Uil ) 

{ 4 ) Suits Must fee of Civil Nature, ( Contd) 

(71 ) User-^f Coaid. ) 

—Adverse possession against Crown sub^. 
ject in possession— onus and Quantum of 
proof as Mad. 173 = 2() M L J 71r6 M L T 
ii06=5 Ind. Cas. 121. Where the Court of 1st 
appeal Suds there was abandonment of a 
holding no 2nd appeal lies, except as to 
whether the facts held proved, constitute 
an abandonment in law 41 P R 1919=82 P 
h E 1919=51 1 C 396; 14 Ind. Cas. 45=1912 P E 
70=1912 P W E 91=1912 PLE 124. 

( 7d ) Voluntary Payments, 

— Dissented from in n M 452 ; 26 M 686 
F But Comp : 31 A IG(). Followed in 26 B 
437 and 7 Pat 613=1 11 ! C 84=A I R 1928 Pat 641 

— *$ee also : — the following cases on this 
point:— II B3U;9CWN 865 and 28 M 493 
and also 18 C W N 129=21 I C 397 and also see 

30 C 794. 

—Cases in which payments by one for 
another held to be voluntary are as under : 
n W R 218 also 4 C 807 and 14 B 299 and 12 C 
213; and 28 A 563 and 22 C 28 see however : 

12 M I A 65 = I B L E P C 21 = 2 Suth P C 
J 145 =10 W E P 0 29 and 14 B 299. Dut ; 
a A L J 819 (823) = 1906 M W N 309; 10 W 
E 400(401); 11 WE 218 (220); 12 W E 28 
Fol: 15 C 656 ( 659 ); 41 C 1000; 18 C W N 
778; 19 M D T 374 = 3 L W 517 = 1916 M W 
N 391 = 34 1 C 480. 

(74) Water cess, 

— ^Where water cess vras recovered from 
a person who did not apply for water nor 
obtained any benefit from the water flowing 
on his land, a !mit for it would lie 19 M 24 
Dissented 29 M L J 389=30 I C 609. 

-^Compare the following cases:— 42 M 702; 
44 M 534=40 M L J 213=62 I C 337 = 1921 M 
195; 12 M L J 22 { 23 ); 51 M 266=54 M L J 
361=108 I C 625=1928 M 419. 

( 7^^ ) Worship, right of, 

—See also cases under:— 

( 1 ) Eeligious'ceremonies supra. 

( 2 ) Idol supra. 

—A suit for a declaration to carry Pro- 
cession with music through public streets is 
of a Civil nature Per Shah “The right tp 
conduct religious processions in public streets 
is a right inherent in every person provided 
he does not, thereby invade the rights of 
property enjoyed by others or cause a public 
nuisance or interfere with the ordinary use 
of the street by the public and -subject to such 
directions or prohibitions as may be issued 
by the lifagistrate to prevent obstructions to f 


C. P. C. (1908)S. § (Contd.) 

( 6 ) Suits must be of Civil Nature-ff 
( 75 ) Wofshiplriflit QP-(Conid) 

the thormigli^fare or breaches oi‘ the public 

peace. 

— Further the right to cv.rry on tlie wor* 
ship of any deity in any manner that a jierBoit 
pleases subject to Himilar cijmlitiuim is also 
a right inherent in every person.” 22 Bom. B 
E. 3f}7=44 Bom. 410=56 L il 419. 

— A ri^ht to w'orship in a particular main 
ner and with particular incidents attached to 
it is a right of Civil nature and the (Jivil 
Court must adjudicate upon ineidents con- 
nected therewith. 

— The right of a person to exclusively 
conduct the Tirupalkmdu MawJagappadi ’ on 
the first day of the Pagalpaihu festival in a 
temple, paying all the expenses therefore 
himself, and receiving all the honours and e- 
moluments appurtenant to that right, is a 
Civil right. 

Per Kreshnang, It is within the discreii* 
on of the trustees of a temple to make such 
arrangements as they think fit for the per- 
formance of any recognised ceremony therein 
and, if, in the honafide and honest exercise of 
that discretion for the benefit of the temple, 
they arrange to give a permanent and excul- 
sive right to any worshipper to perform any 
particular ceremony, the arrangement is 
perfectly valid provided it does not tend to 
the stoppage of the ceremony or to any other 
injurious consequence to the temple. Per 
Spencer, J* 

— Theimaintainabilityof a suit depends on 
the nature of the right asserted in the |>laint 
and tlie relief claimed by the plff. 31 M L J 
758=(1916) 2 M W N 327=4 L W 562 = 36 I C 
568 Compare : 1915 M W N 281. 

— A right to worship, is a Ci vil right and a 
worshipper cannot be prevenied from going to 
the temiile and worship the deity. However, 
insignificant the emolumeDts may be, the plif. 
is entitled to seek the aid of the Court to have 
his right established. 

Where a right has been exercised hereditarily : 
for performing certain festivals in the temple 
and where such right is negatived by the 
Dharmaharta, Civil suit lies for a declaration 
of such right 32 A 527=19 M 02; 11 "M 459, ret. 
28 M 23. 7 M 91, Distinguished 3 L W 512=35 
I P'8B. see aisc 44 B 416=51 1 C 419. 

— And a suit to establish a right to worship 
would lie 20 M L J 530=1910 M W N 304 = 7 
Ind Cas 148=7 M L T 137. 

— Every Mahomedan wor.shipper has the 
right;to offer prayers and to recite the Koran 
in the mosque. There is nothing to prevent a 
worshipper from receiving at the mosque 
money offered to him there by others or to 
distribute sweetmeats. But no worshipper can 
claim to use the mosque as of right for such 
purposes. ' M W N 1912, 1059. 
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C. P. C. ( 19(18 ) S. 9 f Oontd. ) 

( 6 ) Suits Must be of Civil Naltire ( Contd*) 

(75 ) Wofsbip, fight of““(6W^£^) 

— Courts should be slow to recognise, 
without proper evidence, chums of right which 
would materially interfere with the right of 
the trustees to regulate the worship and cere- 
monial of temples in the interest of the whole 
community, Held in this case that plaintiff 
failed to establish that he used to offer wors- 
hip in front of Ms house as a matter of right. 
!»MLT 428.{19ML J743, 4M315, 11 ML 

J 7 15 cons.) 

— Eigfkt to worship an idol is not an interest 
in immoveable property, 4 C. 683. Where a 
temple is reserved for worshippers of a parti- 
cular caste of persons the courts will protect 
their right by restraining persons of inferior 
or rival caste from being allowed into the 
temple. 63 Ind Gas 96fcl3 Bur L.T. 183. 

— In the eye of law idols are property and 
the right to deal with such property must, 
in the event of dispute, be determined by a 
civil court. 21 M.L.J. 1027=10 M.L. T. 428=12 

Ind Cas 537. 

(7) JURISDICTION 

Synoims 

{ I ) (xenerai • 

( 2 ) Meaning of Jurisdiction. 

( 3 ) Objections as to Jurisdiction. 

( 4 ) Burden of Proof, as to. 

( 5 ) Absence of, Jurisdiction effect. 

( 6 ) Irregularity within Jurisdiction. 

{ 7 ) Erroneous decision as to. 

( 8 ) Wai\’’er <§: consent of parties. 

( 9 ) Miscellaneous cases. 

— See also eases under ss. 6, 15, 16, 20 and 
96, as to Foreign Court’s jurisdiction see s. 
13 as to jurisdictions of several courts see 
cases under the various Provincial Civil Courts 
. . Acts. 

( I ) General 

Jurisdiction are of several kinds e. g. 

( 1 ) Personal 

( 2 ) Pecuniary 

( 3 ) As to place of suits ( Territorial ). 

{ 4 ) As to appeals 

( 5 ) Bpeciai jurisdictions e.gi Hi^h 
Courts original and appellate jurisdic- 
tions so also Insolvency, Matrimoni- 
al, Probate, &a 71 I.C. 705=4 PLT 
147=AIR Pat. 242 { 1923 )=2 Pat. 331. 

— 1%ere are other speclaJ jurisditd-ions by 
special laws . — 

{ I ) Mandakiar’s 

( 2 ) Small cause cimris 

( 3 ) Presidency small cause courts. 

( 4 ) Beveaue Courts 

( 5 ) Several other jurisdictions created 
In' special Acts of Icgislahirc, e, 
Criminal and Eevenue ^c. 


C.P. C,(I908) S. ^ (Gontd). 

( 7 ) Jurisdiction f Consul J 
( ! ) ienerai— (Co?2id5) 

“—In case of alternative reliefs, the court 
which has the power to try both, has jurisdic- 
tion 33 1.0,768. 

—Where one and the same court is invested 
with small cause powers and also the ordinary 
powex'S of civil court, the two are different 
courts in the eye of the law 37 Bom. 675=15 
Bom. L. B. 773=20 I. C. 974. 
—District Judge, power of— Not the court 
of original jurisdiction in cases of a nature 
cognisable by the Small Cause Court. Cr. P 
0 187 (7 ) 2 Pat. L J I. 
n-^The law wMch takes away jurisdiction 
must be express. A 1 B 1928 Ail 511 = 26 A 
L J «73 = L E 9 A 200 Bev. = Ind. BuL (1929) 

All 426 = US I CASO. 

— The provisions as to jurisdiction ought 
to be construed strictly. Hardship considera- 
tions to be put aside 47 Cal. 655 = 31 (j L J 

150=55 I C 747. 
—Where special powers depend on a 
statutory provisions such provisions should 
be be strictly complied with Eevenue Courts 
powers of 25 1 C 316=17 0 C 224=1 0 L J 336. 

—The distinction between Jurisdiction 
and its exercise is that the one is an error 
of judgment and therefore curable in appeal 
or revision while in the case of want of juris- 
diction it is void ahinitio and cannot be 
cured 37 C L J 585 = 70 I C 784 = A I R 1924 
C 154 See also : 52 I C 352 and 70 I C 432 = 41 
M L J 594 = A I B 1922 M 447 = 45 M 90. 

— The following are iusiance.s of court 
exercising power beyond the provisions of the 
rules & yet the decision is not null and 
void: — 

— ( I ) Leave granted to withdraw a suit 
with liberty to bring fresh suit, 581 G 806 
= 31 G L J 482 = 24 G W N 723= 48 C US 
( F. B. ); ( 44 G 567 = 20 C W N EDO = 23 G L 
J 489 = 31 I C 670 Overruled.) 

— No hard fast rule can be laid down as 
to total absence of jurisdiction and an irregu- 
larity within it, 19 G W N 1159 = 31 I C 664. 

— It is only by proper procedure that an 
illegal exercise of jurisdiction can be remedied 
e. g. by an appeal or revision & not by a 
separate suit 5 F L T 473=77 I C 851rA*I R 
1924 Pat 537=1924 PH CC !42. 
—It is the claim made in the plaint and 
not decision uiwn it that determines the 
questions of appeal 274 P W B 1912=3 P L B 
1913=16 1 0 865 See to the same effect. AXE 
1923 L 284 = 72 1 

I *—And for this purpose the value j of i the ^ 1 
' suit that should be looked ';i|j is ' * 

; the plaintiff assigns '^iSeouVt 

■ finds. Bo also tMe l»®^eged 

in all ih® ^ I C 197 = A I 

R |926 'N7i 
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C. K C. ( 1908 ) S. 9 ( ConkL ) 

(7 ) Junsdictioii— 

( I ) General— ( Contd. ) 

—It is the claim aud not the defence 
which is, or which is likely to be set up 
that determines the jurisdiction 45 I C ' 
654. See to the same effect:— 91 I C 661 r A I 
E 1926 M 37 = 22 M L W 462 = 49 M L J 
554, Similarly held in : — 107 I U671=AXB 

1928 Nag. 221. 

— In deciding a question of jurisdiction 
the plaint as framed is to be^ looked to and 
not the form it may assume in the end in the 
absence of fraud. A I B 1922 M 344=66 I C 
168-41 M L J 297=1921 M W N 704=14 M L 
W 679=44 M 965. See to the same effect 
79 I C 161=A I E 1924 N 275=20 N L E 145. 
See to the same effect *.—88 I C 212 aud 20 I C 
421=11 A L J 5-12. See also to the same 
effect ;^28 C W N 7iO=A I B 1924 C 783=78 
I C 747=51 C 737. See also the same principle 
laid down :™ 33 I C 288=43 C (44. 

—Until the case is tried on merits the 
allegations made in tlie plaint should guide 
the court in deciding the question of ;juri8- 
diction. A I E 1922 Nag 10=18 NUB 121=5 
N L J 214=65 I C 532. 

■ —Courts have no power to start • procee- 
dings suo moto unless expressly authorised by 
law to do so 1926 Pat 62 = 7 P F. T go so 


C P C ( I90S ) S. 9 (ConkL) 

( 7 ) Jurisdictiea-C Contd. ) 

( 3 ) Objections as to— (6Wc;ld) 


32‘= liP h T 390 : 


P li T39 = 89 
Ind« Cas, 992. 


2 U F L R 1 Pat ) 123 = 5 
Pat L J 397. 


( 2 ) Meaning of. 

' '—Jurisdiction means the power given to 
courts either as original or ax^pellate to 
grant reliefs or punish parties appearing or 
brought before it under specific provisions 
of law 67 I C 686 = A I R 1922 Pat 322. See 
to the same effect : 1927 B 272 = 29 Bom L B 
361 = 101 I C 582 = 51 B 416. 

—Authority given to courts to entertain 
and decide Ihe matters coming before it by 
law constitutes jurisdiction and not decision 
A IE 1928 C 606 = 113 I C 570. 

—It may include power to make an order 
58 I C 806 = 31 C L J 482 = 24 OWN 723 = 48 
C U8 (F B) see also 1925 Ci\l 1258 = 42 C L 
J 22 = 30 C \y N 41 = 89 I C 744. 

(3 ) Objections as to. 

—See also cases under “ Waiver and 
Consent ” infra Objection Cm he raked at ang 
stage, as where Court has no jurisdiction o^er 
the subject matter its order is wholly void, no 
waiver or acquiescence can cure the lack or 
defect of jurisdiction 38 Cal 339; 36 Cal. 193- 
17 C W N 116. Eel 24 Cal. W N 633 = 31 C 
L J 272 = 66 I C 532 = 47 C 770 

—Whore valuation is contested it is the 
duty of the court to decide it, such objection 
can be raised even in second appeal 56 I C 
763 = ).031 Pat. H C C 105 = A I R 1921- Pat 


—The ‘Court can decide the question as to 
whether it has acted in contravention of the 
statute and consequently without jurisdiction 

21 C W K 387 = 25 G L J 339 = 411 C 295. 

( 4 ) Burden of Proof as to^ 

— Want of jurisdiction cannot be inferred 
l7!C62l=8NIiEm 

—The burden of proving want of juris- 
diction is on the party alleging ii 108 1 C 
748=1928 Ii 121=29 F L E 396=9 L 5§4 (P B) 
so also held similarly in 1 U F L H 18 (A) r 
52 I C 32, See also :-25 I G 891=27 M L J 

. . 

— Presumption is in favour of Jurisdiction 
unless expressly taken away 17 C W N 408= 

17 Ind Caa 49C.I 

— So also the presumption is In favour of 
the highest court 17 I 0386 = 8 N L E 1711 

( 5 ) Absence of effect. 

—See also cases under “ Waiver ^ and 
consent as to” Lffra. Absence of jurisdictioti 
renders the action of court null vuid beiiig 
in contoavention of law 39 Cal. 353= 14 (I L 
J 552 = 16 0 W N 817=13 I C 3S3. 

— Jurisdiction— ProceedingvS in coiitra- 
vention of law— Nullity 33 Gal 68 (71) = 2 C 
L J 241 = 9 C W N 1046 = 2 Cr L J 618. 

(6) Irregularifg within Jurisdiction^ 

—See cases under (1) Genera! supra and 
“Waiver and consent” supra. 

{ 7 ) Erroneous decision as to. 

—Court having jurisdictioii wrongly deci- 
ded the case does not make the ^Iccision null 
and void. ATE 1926 Calc 1101 = 30 OWN 
940=45 € L J 24=97 I C 770. 

— Eeceiver appointecl by Cemrt-Suit by 
receiver in^cause-Security^ not furnished by 
receiver-Dismissal of suit on that ground- 
Legality. 46 Cal 70=43 I C 804=22 OWN 520 
=27 G L J 395. Objection' to jurisdiction — 
Collateral attack not allowed— Difference 
between erroneous orders and orders made 
without jurisdiction. 46 Cal 70=43 I C 804=22 
OWN 520=27 C L J 395. 

( 8 ) Waiver S Consent of Partm as to, 

— Jurisdiction cmuiot be conferred by 
consent or waiver-order without juris- 
diction is a nullity. 2 Cal L Jour 384=9 Cal 
W N 956. see also :-1929 Lab 534=30 F L E 
244=116 Ind Ca» 324. 
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C. P, C. ( 1908 )S. ^iContil) 

(?) Jiirlsciictioii— ( Contd, ) 

( 8 ) Waiver & Consent of Parties as to— {Could ) 

— The Jurisdiction which a court has, 
cannot be taken away by consent of parties 
or their pleaders. 91 I C 108- r A I R 1926 

Oudh 272. 

— Practice — Erroneous admission by co- 
unsel on a point of lawrEifoci 7 Cal L J 152. 

— Where the court has jurisdiction over 
the subject matter, mere defect in procedure 
in its exercise can be waived. 52 I C 352 see 
to the same effect. A. I. E. 1922 Mad. 447=45 
Mad. 90=15 M. L. W. 190=41 M. L. J. 594 = 
1921 M. W N. 764=70 I.C. 432. 

^ — A party is estopped from raising an 
objection to jurisdiction of the court to which 
it is transferred on his objection to the juris- 
diction of the previous court. 9 S. L. E. 164 
=32 I.C. 629 see also : 17 I C 886 = 8 N L R 179. 

—So also where a party knowing that the 
court had no jurisdiction and want" of juris- 
diction is not apparent on the face of record 
and if he allows court to pronounce its 
judgment, the party is estopped from ques- 
tioning it in collateral matters in the cause A 
I E 1922 Pat 322 = 67 I C 686. 

—But it is otherwise if want of jurisdiction 
is apparent on tie face of the record A T E 
1922 Pai 322 = 67 I C 686. 

— Sinularly where the court had inherent 
jurisdiction but there was mere want of for- 
mality e. g. leave of court not obtained judg- i 
raeni not held to be vitiated if })artios did 
not object. I P L E 318 = A I E 1923 Pat. 562 
= 5 P li T 342 = 76 ! C 194— See to the same 
effect:-A I R 1922 Pat. 34 = 69 1 0-891 = 4 

Pat. L T 10=1 Pat 356.— see also 6 f C 384 


C. P. C. 1908 S. 9 COo7ttd.j 
( 7 ) Jurisdiction— 

(8 ) Waiver & Consent of Parties as to— 

—Where however the point was raised 
but was decided against the deft and not 
raised in appeal to the High Court. Held 
by the judicial committee before whom the 
point was raised, that the point could be 
allowed to be raised as it was found by the J. 
committee that the trial court had no jurisdic- 
ixon on the subject matter of the suit 42 
Cal. 116 = 27 M L J 459 = 16 Bom. L E 824 = 
IS C W H 994 = 17 0 C 242 = 16 M L T 105 
= (1914) M W N 565 = 20 C L J 231 = 1 L W 
619 = 25 I C 451 = 4! I A 197 ( P C ). 

—Where there is total absence of . jurisdic- 
tion there can be no waiver by parties 53 I C 
463 =10 M L W, 293=1919 M W N. 636=26 M L 
T 186=37 M L J 349. 

— Under valuation jurisdiction of Appeal 
court-Gonseiit of parties of no effect Judgment 
a anility 38 C 639 = 12 I C 464. 

—See also :1923 Pat, 209=4 P L T 48=7 Ind 

Cas 11. 

— The High Court directed the memoran- 
dum of appeal to the District Judge to be 
returned for presentation in the High Court, 
but, as the memorandum of appeal was already 
in the High Court, it was ordered that the 
memorandum be treated as presented in the 
High Court on that date and it was ordex'ed, 
in the exercise by the High Court of its 
discretion under s. 5, Limitation Act, that the 
time between the presentai ion of the appeal 
in the District Judge’s Court and the order 
for return made by the High Court, be deduct- 
ed. Bach party was directed to pay his owui 
costs. 17 C W N 116=16 I C 940=16 C L J 77. 


— Objection to jurisdictioii— Submissioii 
by accepting summons: — Suit to set aside C P.' 
Code B 21 see 37 M L J 349=53 I C 463— 
What amounts to .submission — Appearing 
with(mt protest and not taking objection may 
1001 C951= A IE 1927 B 135=29 Boni. 
L R 138 — see al<o. C P. C. S. 151 — Ijdierent 
power of Court. 

— Where the <;ourt decided the f|ue- 
stion of jurisdiction on the evidence adduced 
by the |.Kirties who did not obje<,'i to the 
jurisdiction as found upon their evidence 
Held that there wr.s a waiver by consent 25 M 
L J 360=21 I C 319=1913 M W 800=38 M 160 

— AVhert; jurisdiction depemls not on law 
but on facts ’ to be ascertained during the 
trial e. g. the (|Uesiion of market value, and if 
the parties do not contest allegation in the 
plaint as to those facts, the point can be said 
to have been waived and cannot be raised in 
2nd ?,xppeal 7 I C 950 = 12 Bom. L E 712 = 35 
E 24. Similarly field in ; 95 T C 406 = A I R 1926 
A 650. and also iii 40 I C 2 See also : 33 Bom. L 
R 1364 Also see : 91 P E 1917 = 36 I C 980. 


—Practice-Court with liinitated pecuniary 
jurisdiction plaintiff filing suit of higher 
pecuniary value iu-effect. 13 Cal. W K 493 
(498, 499)=5 M L T 360=1 Ind. Cas 86=9 C L 
I J 367. Letters patent, CL 12 Forum. Eesjudi- 
, cata Decision of court Void for want of 
I Jurisdiction whether. 24 Cal. W N 633=47 Cal 
: 770 = 56 Tnd. Cas 532 = 31 C L J 272 : High 
; Court Original Side Leave not obtained under 
I CL 12, Letters patent Judgment inopenitive. 
i 37 Bom. 563=15 Bora. L R 672=20 I C 530. 

j • .. ' J. 

i ( P ) Miscellaueo'iis Cases 

—A suit was brought at Nasik in British 
: India to establish right ito a shpe in Bie 
; income derived from land outside British 
' India, but received by the defendant within 
i the jurisdiction of the Nasik court. Held, that 
^ the suit was within the jurisdiction of the 
Court 24 Bom. 407. Followed: 77 IC 5B2=(1923) 
L 551. Compare : 122 P E 1908. 

I —Ho appeal lies against . orders made in the 
1 discretionary powers 6^ OOdSlJ'f M L W 168= 

I 21 M L T 77=38 6l8lSelB^also'': A 1 E 1927 
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C. K C. (1908) S. 9 ( Contd ). 

( 7 ) Jarisdictiofl— ( contd ) 

( 9 ) Mlscellaneoiis Cases— ( Oontd ) 

Mad. 103r)=5B M L J 688=2d M L W 572=89 M 
LT 889=105 Iiid. Cas88. 

— Iti suits for redemption against Mort- 
gagee and the person who redeemed the mort- 
gage the value to be attached to the suit is the 
amount of mortgage and not of the property, 

70 T G 31l=A I E J926 Oudh 45. See also the 
following cases : A I E 1922{Oudh 161=8 0 L 
J 594=65 I C 344. Also A I E 1925 Bang. 278= 

4 Bur L J 104=90 I C 728. So also A I E 1925 
Sind. 824=89 Ind Cas 853=IS SLR 286. See also 
A I E 1924 Nag. 275=20 N L B 145=79 Ind. 
Cas. 161;^See also; A I E 1925SE. -278=4 Bur. ! 

L J1O4 = 901C 728. ' 
—An award based on an invalid reference ' 
in that, it was made without the consent of all 
the parties, is bad us to all and ^ the decree 
based on such award is also bad 25 C L J 339= 
21 C W N 387=41 I C 295 see to the same ejOfect 
55 I C 747=31 C L J 150=47 G 565. 

‘ — The question whether the authorities 
levying tax or import have powers, can be 
raised in a Civil Court. A Civil Court cannot 
gr?nt a declaration that the plaintiff is 
entitled to hold an estate permanently and 
perpetually as a revenue free and untaxable 
A I B 1924 All 652=46 All 553=22 A L J 446 
=88 I 0 212. High court can question proceed- ' 
ings of a subordinate legislature. The president 
of such body is not immune from High court’s 
jurisdiction AIR 1925 C 873=85 I C 14=40 C 

I J5(5. 

— Jurisdiction of British Indian Oourts- 
Right to trusteeship— Temple in French 
Territory-Parties, French subjects 16 M L T 
104=1 M L W 574=25 I C 80 ( 2 ). Civil and 
Revenue Courts-Suit by tenant for possession 
of land-Yenue how determined 0 P Teiiaucv 
Act ( 1898 ) S. 35 (4) 19 I C 759 see also 9 N L 
E 112=2010 928. 

— Admiidstratioii suit .see 10 Bom. L E 519 
=82 B 381- Suit between lay-man and monk- 
Jurisdiction of Civil Court 7 Bur L T 27=23 
Ind Css 157. Limitation- Amendment of plaint- 
After period of limitation-Legality 33 All 616 
(619)=8 Ail L J 636=10 Ind Cas 476. 

C.!PC..(1908) S. 19 


C P. C. ( 1908 ) S. 10 ( aonul ) 


. Bynopdis, 

Legislative Changes. 
ApplicabiUty and scope. 


( 1 ) 

(2) „ ^ ^ 

( 3 ) Courts ill Br. India and foreign courts. 

( 4 y 1 : i . 


to grant 


(5) 

( 6 ) 

15 ! 


Ct mrt having jurisdiction 
relief. 

Cross-suits. 

Dismissal of suit .see Proceed with trial 
Inherent Power. 

Institution of regular suits. 


( 9 ) Infeerloeutory order.^^ powliiig nby. 

(10) Matter in issue. 

(11) Parties. 

(1.2) Power of High Court. 

(13) Previously^ insliiutod pyiiding suit,. 

(14) Proceed with trial 

(15) Revision. 

(16) Buit, meaning of. 

( ! ) Lefislative Cliaufcs. 

— The ijreBeni Huctitiii effecteii follo- 
wing omisHlons and aliorations coiniKirecl 
with the corresponding section of the old C?od€5 
Tiz:- ( a ) the words “for t!m same relief” 
appearing in the old section have been 
omitted, as to tlm eileet of which see ( 10 ) 
Matter in issue hifra\ ( b ) ho also, the words 
except where a smt has been Btayocl 
under s, 20” and the words “whether sup- 
erior or inferior ” have lieen omitted Bee { I ) 
Applicability tii! scope hfm ( c ) the words 
“ proceed with the trial ” have been substitu- 
ted for the words “ try,” as to the effect 
of which see (14) Proceed with trial — infra 
and ( d ) the words “ litigating under the 
same title ” are newly added see (II) 
Parties-bi/m. : 

( 2 ) Applicability and Scope. 

i - “The object, of the? is to avoid 

conflict of judicial decisions : 29 Bum L B 
382=102 I C 229 = A I i 1927 B 245 ; see also 
perMahmood J in II A 148 ( 155 ); for It 
IS obviously essential that where concurront 
proceedings for similar relief are taken in 
two different and independent Courts, no 
order should be passed which may lead to 
friction or conflict of jurisdiction AIR 
(1924) Pat 491=3 Pat 357=5 F L T 24:4 = (J924) 
Pat 54=78 1 C 620. 

—And the provisions of the section leave , 
no discretion to the Courts in respect of the 
stay of suits when the circumstances are ?such 
as to invoke the mperatioii of the section 
C W N 667 = A I R 1932 C 751 = I B 1932 

C 692. 

— B. 10, however, does not form part tff 
the rule of res judicata, though the reason 
upon which it is based is in some reapecis 
smular in principle to the doctrine of res 
judicata : II A 148 (154) see also 13 Bur h T 

l9=S7IC90i 

-.-.Whilst s. 1b bars only a suit. h. 11, 
bars the trial of both the suit and of issue 
^ ^ ^ ^41=4 

Luck. 573=7 OWN 157= bid Rui (1929) Oudh 

183=114 I C 775. 
—The only jurisdiction, which the Court- 
posse^es under s, 10, is not to decide the 
<luestion ^ of res judicata, but, to stop tho 
new suit if it finds the existence of the cireu- 
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c, R c« { mi ) s. m f cwd ) 

i I ) Appllcalilflty and Scepe— f 

jiistaficeH meationed ia the section, pendiiig 
the disposal of the prior suit 42 Cal 926r27 I 

0 917. 

— Otie test of the applicability of B. 10 is 
wheiher the final decision ia the previous 
suit would operate as res JmUeafa in the subs- 
f juent suit m C W N 667 r A I E 19B2 C 751 = 
1401 C 155r IE 1932 C 692 

^ — And the conditions necessary for stay of 
suit under s. 10 are (1) the matter in issue 
must also be directly and substantially in 
issue in a .previously instituted suit;‘ (2) 
between the same parties; (3) in the same or 
any other Court in British India; and (4 ) ha- 
ving jurisdiction to grant the relief claimed. 

fl0!C4l8. 

—-Thus where pending an appeal a suit is 
instituted on the same cause of action and 
between the same parties the proper course 
for the Court of the second action is to adjo- 
urn the action pending the decision of the 
appeal in the first action. A I B 1931 P C 263 
=(1931) A L J 833 (P C)=61 M L J 420 = 34 L 
W 565=Ind. EuL ( 1931 ) P C 283 = !34 I C 

331 PC. 

—It should be noted that mere fact that 
decision in a previous suit which is still pending 
will affect the decision cf a subsequent suit 
is not a sufficient ground for staying the 
latter under the present section. 6 b L J 96 
=50 I C 212; see also 24 C L J 514r36 I C 641 ; 

and 114 P E 1919=53 I C 467. 

—And where the same matter is involved 
in a second appeal and a suit the latter may 
be stayed on the analogy of s. 10. But attempt 
should first be made in the trial Courts then 
only an application for stay should be made 
to High Court. A I E 1931 Cal 779 (1) = 53 
C L J 619 = Ind. Rul. [ 1931 ) Cal 670 = 133 

. IC 222. 

' — The section does 'not refer whatever to 
enuse of action or subject-matter of the suit. 
BO C W N 667 = 140 I C 135 = I E 1932 C 692 
= A ! R 1932 C 751. 

^ — Where A and B agreed to bring the 
suit at ii particular place and A acted accor- 
dingly but B brought a suit in another’ Court 
and asked for a stay of A’s suit. Held, sucli 
relief cannot be granted. A I E T928 Bom. 

175 = 30 Bom. L E 546 = i 10 I C 727. 

— Decree passed in contravention of the 
provisions of s. 10 is not a nullity 42 P L R 
I9IS r 22 P E 1919.= 93 P W'R1918 = 

46 ! C419. 

^ — S. 10 is not the only section as to stay of 
suit. Suits can rise be stayed under s. 151 
to prevent an abuse of Courts and to render 
effective orders already pjissecl. A I E 1929 
Lah. 12 = 10 Lah. L J 470 = 1 13 I C 783; and 
this is so even if the case does not come un- 
der s. 10, A I;R 1929 Oudh 341=4 Luck. 573= 


C. P. C.( 1908 ) S. 10 ( Ooiitd. ) 

( 2 ) Applicability and Scope— f Co7itd ) 

7 0 W N 157=Ind. Rul ( 1929 ) Oudh 183 = 

114 I C 775. 

— Govt, of India Act 1915 s. 107 also 
relates to the power of Court to grant stay of 
suit A L R 1933 L 582. 

—A suit on same cause of action was stayed 
pending decision of appeal on the ground of 
balance of convenience. A I E 1931 Lah. 65 = 
31PLE550 = 129 I C 889. 

—Pending an appeal against the order 
dismissing veudeels suit for possession in 
which the vendor’s title was impeached, 
the vendee brought a suit against the vendor 
for recovery of money. On vendor asking 
for stay of suit till the disposal of appeal ft 
was held that s. 10 was not ayiplicable but 
that the Court had power to safeguard the 
interest of the vendor by reserving judgment 
under s. 161. C P C. I E 1931 L 369=1 31 I C 97. 

. -r-Similhrly, pending an appeal before the 
Privy Couneii between the parties relating 
to the question of title, a suit before the 
Asst. Collector under s. 108 (6) Oudh Rent 
Act was stayed under s. 151, although s. 10 
did not apply. I E 1930 0 146 = 14 E D 171 
= 7 0WIS' 386 =123 1 C 50. 

(3) COURTS IN Br. INDIA AND FOREIGN COURTS. 

—It is:doubtful whether a subordinate 
Court in British India can restrain a party 
from prosecuting a suit in a foreign Court 
(though within the British Empire). But char- 
tered High Courts have such power, A. I. E. 

1928 Mad. 491=27 L.WL418=109 1 C 281 

—British Indian Court can resti^ain the 
deft, who had filed a suit in a Native State 
from proceeding with his suit provided the 
deft, has submitted to the jurisdiction of 
British India Court- A I E 1927 Bom. 135 
r 29 Bom. L E 138 = 100 I C 951 see also A 
I E 1921 B 128 = 59 I 0 444 =22 Bom. L E 
1173=45 B 550; and 44 B 272. 

— Suit in respect of property out of Britisli 
India pending in appeal Defendant residing 
in British India-Suit for mesne profits lies 
in British India but should be stayed till the 
dispute is subsisting out of British India. A I 
E 1928 Nag. 56 = 23 N L E 170 = 10 N L J 

232 = 106 1 C 7, 

( 4 ) COURT HAVING JURISDICTION TO 
GRANT RELIEF. 

— These words do not refer to territorial 
jurisdiction : 13 Bur. L T 19 = 10 L B B 
154 = 57 r C 904. 

— The words ** having jurisdiction ” refer 
to the Court in which the first suit is jpending 
and a suit tinder s. lO can he stayed only when 
the Court trying the .previously instituted 
suit is compteS |o^^nt the relief claimed 
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CP. C{ 1908 )S. idiUrnttil) , ; 

(4) Court liaviog Jufisdictlon to ^fant|felief ( Contd)^ 

|u that suit and also tho relief claimed in tlio ; 
s\i!)He(|ueni suit. 12 N L li 174 s I C-510. i 
— -Tiie petitiouers filed a suit for reco- ■: 
very of money, which was pnding in the i 
court of the Benior vSuhordinaie Judge of j 
Amritsar. The respondents asked for {jn 
order staying it as they had filed a suit on the ; 
same questions in the Court of the Mrnslf ; 
at Delhi, Tho prayer wns granted. I 

— jF/< 3 hi. that as the suits were not pending i 
in Courts of concurrent jurisdiction in the } 
sense that the suit to be stayed could be tried i 
in tho Court in which the first suit was insti- 
tuted the order passed by the Senior Siibor- ; 
dinate Judge was without jurisdiction. 114 
P. ft, l9l9r53 ! C 467. ; 
—A, a merchant in Karachi sued B bis | 
Commission agent at Calcutta for account ; 
and for recovery of money in the Court at ! 
Karachi. At Calcutta the commission Agent 
sued his principal for a sum named or for an 
account; Held, that the suit at Calcutta should 
be stayed as the Couri at Karachi has jurisdi- 
ction to grant the reliefs claimed. 43 Cat 144= 

' 33I.C.288. 

—And it is evident that the section is not 
applicable where the previously instituted suit 
is pending in a court not competent to try it. 
157 P.W. R. 1914=283 P. L. R. 1914=26 1. V, 
282; e, g. a ju(^e can in^ a suit for accounts 
pass a decree for a sum in excess of his pecu- 
niary jurisdiction, but he cannot entertnin a 
suit for accounts which is valued by the plff. 
at a figure above the limits of his pecuniary 
jurisdiction 12 K. L. R. 174=37 I. C. 510; see 
also 9 N. L. ft. 174 

—Mortgagee of an insolvent bringing a suit 
on the mortgage, and the receiver applying 
under s. 23, Provincial Insolvency Act, Court 
trying the mortgage suit does not cease to 
have jurisdiction over the suit and the proper 
course is to stay the mortgage suit- Application 
for stay should be made to the court trying 
suit or any other Court having power to stay. 
A.IR. 1925 Mad. 1051=48 M. 730=(1925) M. W. 

N. 672=49 M. L. J. 203=88 L C 934. 

—Revenue Court alone having jurisdiction 
to try a suit for profits, such suit cannot be 
stayed by prior suit for declaration of title 
pending in Civil Couri A.I.R. 1929 Oudh 
341=4 Luck. 573=7 0. W. N. 157 = Ind. Rul. 

(1929)Oudh 183=114 LC. 775. 

—A civil suit for partition of a- house is 
not barred pending suit for partition in 
Revenue Court. A. I. R. 1925 All 677=47 A 
915=53 A.L. J.585=89 1. C 186! 

—Award passed at A-Suit to set aside 
award in M Court-Subsequent application 
under s. 14, Arbitration Act at A— Applica- 
tion to stay proceedings at K on account of 
the pendency of the suit at W is not compe- 
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(4)Coyft kavinjc Jiimiilctliiiiffl frarit itlkUL'miff!) 

tent, if Court having no jurisdintnui^ to 
entertain application umler sl4, Arldtrathni 
Aci A. I H. 1928 Hind 169=23 K h. 11.427=112 

— IMstnct ConrI exercising inM>!venc,v 
jurisdiction under Fro. ins. Act 1926 cannot, 
under the presani se.cfimi, stay a ’^nil brought 
by the mortgagee against lii« nimd-gaKiJr prior 
to the insomun^v of the mortgagor : 88 I. i\ 

934=49 IVLLJ: 263=48 1. 750=1925 M 1051. 

(5) CftOSS-SOITS. 

— (J, being sued as agent io acciownt for 
moneys given to him, iuHtitutotl a seiMirate 
suit claiming torectivera certain sum which he 
alleged was due to him from the principal over 
and above the amount in ^respect of which 
account wuh sought from him; HeltiK I2, t' 
F.C, 18B2 has no epplicatlon to Hulls of ihiR 
kind. 15C. W, K.93(kll 1C III. 

—The case would, however, be diffei'eni 
now in view of the omission from the prwent 
section the words “ for the same relief ” 
which appeared in the old sectioin In the case 
of cross-Buits the . reliefs sought mns?. of 
necessity be diil’erent, but under present 
section identity of reliefs is an longer a 
condition for the applicabi lily of the section. 

( I ) DISMISSAL OP SUITS 
— See ( 146) Proceed with iri;d— iiifra. 

(7) INHEftElHT POWPi 
—See ( 1 ) Applicability and scope SHpra, 
and also cases under 0, V, (A H. 151. 

( 8 ) INSTITUTION OF ftPOUlAi SUITS. 

—The section does not bar the insiilutinn 
of a suit; it merely pnivkles that, when iw’o 
are pending, only one can be alh»wed in 
proceed, and the suit first filed takes priority ;■ 
22 B 640; see to the same effect 19 P L 1 IfOi; 
and 27 M L J 405 = 1914 M W N 740 = 25 1 C 
597 and 77 I C 157 r A I R 1925 P 201. 

And where appUoailons to carry out a 
prior decree in a suit by mortgagor were 
rejected by the High (Jemrt, the fact that 
applications for leave toiippeal to F. 0. against 
such rejection were pending in such 'High 
■Court would not bar under S. 10 the second 
suit by the purchaser of the equity of redem- 
ption 21 M IB-fallowed in 115 1 (j’665 = A I R 
1929 R 67 = 6 1 771. 

. was directed to file suit 

111 Civil (.5nirt on his raising qiie.stion of title 
in the ejc-cfment suit, iha suit fih^d after 
expiry of time prescri!>ed Imt befon? the 
conclusion of suit in Revenue Court is not 
entertauiable A I R 1925 AIL 615= 23 A h J 
529 = 47 A 904 = IS | C 684/ 
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C PC( |9M)S. 10 f CimUl ) 

{ 9 ) INTKillOCUTORY ORDERS PENDING STAY. 

— Intoriociitory orders eau be passed 
desi)ite au order staying suit 33 Bonr. L R 
122fc64 I G 680 = A I R 1922 B 276=46 B 431. 

— But a Court cannot, in a case where suit 
Is stayed under s. 10, fix a further date for 
appearance unless moved 112 I G 324 = A I R 

1928 L 75. 

{ 10 ) MATTER IN ISSUE 

But identity of reliefs is not now necessary. 
If the matter in issue in the two suits is 
the same, the later suit must be stayed 
without regard to the relief sought. 12 Bur 
'L T 203=55 I C 254; see also 18 All L J 431= 
42 AU 409=58 Ind Cas 90; and 82 I C 539; and 
13 Bom L R 109=9 I C 929. 

— Thus where plff. obtained a decree in 
Civil Court for joint possession with deft 
but the deft, appealed to P. C. raisijig 
question of title, a subsequent suit by plft' 
in Revenue Court for profits raising question 
of title during pendency of appeal was stayed. 

58 I C 629. 

—But a mortgagee’s suit for personal 
decree and mortgagor’s suit iu another Court 
for declaration and injunction against mort- 
gagee’s selling mortgaged property do not 
fall within s. 10. A I R 1927 Bom. 245=29 
Bom. L R 382=102 I C 229/ 

—And where the Court stayed proceeSings 
in one of tw^o suit filed under ss. 44 and 99 of 
the Agra Tenancy Act respectively, and 
decided the matter in issue in the* other, s. 10 
is not applicable and the other suit can be 
proceeded with. 15 R D 41. 

—Similarly, s. 10 does not bar a suit for 
mesne profits during the pendency of an 
appeal frc»m a decree for possession passed by 
another Court. 4 C P L R 27; nor a suit for 
mesne profits accruing subsequent to the 
institution of the prior suit. I R 1929 R 121 = 
115 I C 665 = A I R 1929 .R 67 = 6 R 775. 

— Where grounds were not traversed and 
issue not raised in the prior suit, a subsequent 
suit for mesne profits pending the prior suit 
was held not barred AIR 1929 Mad. 785 = 30 


m ' 

C: P. C. ( 1908 ) S. 10 ( ao?iid ). 

{ 10 ) Matter in Issue— ( CWd ) 

AIR 1923 Cal 716 = 27 O WN 772 = 75 1 

C 231. 

— So where matters in issue are identical in 
two suits, the later suit should be stayed 
AIR 1923 Mad. 88 = 16 L W 607 = 70 I C 5; 
and such matters should be directly and 
substantially in issue in the two suits- A I R 
1927 Mad. 1199 = 106 I C 661. 

—But to attract the provisions of s. 10, the 
entire subject-matter of the two suits must be 
the same. A I R 1931 Oudh 313=8 0 W N 644= 
Ind Rul (19.11) Oudh 257=132 IC 257; and not 
merely the main question involved 48 M L J 
251=88 I G 421=A I R 1925 M 574. 

—Nor merely one or some of the issues 
in common A I R 1927 Mad. 132 = 26 3 :j W 
241=103 I C 274; see also 1930 A L J 284=1 R 
1930 A 304=122 I C 752 = A I R 1929 A 805= 
5! A 1017; and 61 I C 830; and 33 P W R 
1922=69 I C 111=A I R 1923 I. 69; and AIR 
1922 Mad. 304=31 M L T 360=15 L W 646=70 

1C 682. 

— Thus where former suit relates to 
declaration of title with regard to certain 
properties and latter suit is for profits in 
regard to one of those properties s 10 will 
not apply AIR 1929 Oudh 351=4 Luck 573=7 
OWN 157 = Ind Rul ( 1929 ) Oudh 183=114 

iC 775. 

—The main properties of the joint Hindu 
family was divided under an award. Some of 
the members of the family filed two simulta- 
neous suits, ofie in respect of the property 
covered by the wards, and the other ini respect 
of the property that was still joint. Held, 
that the two suits were separately maintaina- 
ble as the sum total of the facts on which they 
were based were not the; same 4 0 L J 520 = 4*2 

1C 413. 

—Under the old Code it was held that 
causes of action of the two suits must also be 
the same. U Bom L R 9=13 I 0 849=36 B 189. 

—But the present section has no reference 
whatever to causes of action of the suits 36 C 
W N 667=1 R 1932 C 692 = 140 I C 135 = A 1 R 

1932 C 751. 

(11) PARTIES 






L W 738 = 57 M L J 515 = Ind. Rul ( 1930 ) 
Mad. 422 = 123 I C 6. 
— A suit for arrears of pension for a 
subsequent period was uol stayed merely 
because a Privy Council appeal was pending 
between the parties against the decision in a 
former suit for pension for an earlier period. 
4 Pat L J 557 = (1919) Pat 284 = 5! I C 36 
— Similarly, s. 10 does not bar the trial of 
a suit for rent for a period subsequent to that 
inchided in the previously instituted suit 
for rent 24 C LJ 514 = 36 I C 641. 
— The section is not applicable where 
ihi^. .suits are for <lisiinct and different debts 

il. (p 3^1, 


— See also cases under C P C S ll-Parties. 

— Even if the same question or some com- 
mon questions were involved in the two suits, 
no stay will be granted if the later suit was 
not between the same pr.rties or parties under 
whom the parties to the earlier suit olcimed 
litigaliiig under the same title : 15 L W 667 = 
1922 M W N 521=68 I C 167=A I R 1922 M 321. 

—A suit based on a hundi was stayed pen- 
ding suits on different hundis agaihst practi- 
cally the same deft^. And defended on the same 
ground, Held, different 

hundi and onl^ efe ef ttoe -#fepdants contest^ 
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C P C ( 1908 )S,iQ( Confil ) 

( U ) l^arties— ( j 

iug the right of the plaintiff it in unfair to tlu^ 
plauitiffH to stay proceedingH in a suit like 
this, even if it could legally be done, 1932 P 
C L 441 ( Civ. ) = B3 r L ll 787rl39 I C 48 = 

I R 19B2 L 558 r A L R 1932 I 441 { Civ. ) 
— After the plffs, had brought a suit ;igainst 
the deft, both of them were made defts, in 
another suit which was decided while the 
plff’s suit against the deft, was still pending. 
In his defence in the first suit the deft, relied 
upon the plff's pleadings as deft, in ihesecoiid 
suit. 

—The plif. contended that as the trial of 
the second suit was without Jurisdiction by 
reason of S. 10 of the C P Code, his pleadings 
in that sint could not be relied upon by the 
deft. Held, that as the later suit was not 
between the same parties the plff’s contention 
was untenable. 311 C 25. 

— But where deft, was sued as heir in the 
former suit, and he brought a subsequent suit 
as creditor, Held, that s. 10 applied because the 
deft, was claiming under the same title in 
both the suits. 18 A L J 145r55 I C 89=42 All 

290. 

( 12) POWER OF lilGHi COURT. 

— High Court can order party not to proceed 
with a suit in another Court. 21 Bom. Ij B 963= 

53 1C 518 

— Where same. matter is in issue in the suit 
in another court and an appeal in High Court 
between the same .parties, the High Court can 
order stay of the suit. 96 I C 9rj8=A I R 1926 

L 692. 

—Appeal before the District Judge- Another 
connected first appeal before High Court 
beiween same parties— High Court may order 
transfer of former before itself without any 
security. A I B 1926 Lah. 304=8 L L J 76 = 27 

PL R 185. 

( 13 ) PREVIOUSLY INSTITUTED PENDIWi SUIT. 

—To attract the provisiens of s. 10 the 
previously instituted suit must be pending. 
Thus applying for or obtaining leavejto appeal 
to P C does not amount to pendency of appeal 
I B 1929 B 121=115 I 0 665=A 1 B'1929 B 67 

=6 R 775. 

—Where no proceedings are taken in the 
previous suit for redemption after the pre- 
liminary decree, the suit must be regarded as 
still pending and the trial of a subsequent 
suit for redemption by another co-mortgagor 
would be barred under s. 10. 28 0 C 212 = 87 I 
C290 = A I R 1925 0 696. 

— Withdrawal of the prior suit with liberty 
to afresh on payment of costs bars the trial of 
the subsequent fresh suit so long as the costs 
are not paid. 3 Pat. L J 63 = A I K 1924 P 94* 
see io the same effect 19 C L J 529=23 I C 210’ i 


C. P, C. (I90S) S. miOrnid) 

(13) Pfeviotiily Instltuled Fendbif Suit'- ((Jmiid) 

— Onus in on tlmdofi. to prodnu* boftu’i* 
the (■oiiri such dociinients as will satisfy the 
court that B. lb is applinabh*. 3 Pal fi W 327= 

if I C 908, 

— Tiu( original appHratinn prayrd fur the 
stay of a huit pciating the disposal of an 
app<3al which the pciitiouiT had pjadVrrcil tn 
the District Judgo} afui the ruh; issm*d on tic* 
application wjw with ndorwnco to that appifiiL 
Before the applicatiort came on for final hear- 
ing that apptud had hi wtiver, boen^ diHiuisHed, 
and the ])etitiom*r had preferred a Ht»er>nd 
appeal to the High Court against the decree 
of the DistrUd Judge. 

— The p(5iitio!ier ap]>iimi at the final hearing 
of the applicaiiofi for the exteimion of the 
scope c f the rule HO as to c<jver the seeimd 
appeal ])referre<l by the petitiomu*. fMd, that, 
in the circumstanccjs of the the scope uf 
tlte rule ought to be ammended by making it 
cover the second appeal. 36 C W 'H 667 = 1 II 
1932 C 692 = AIt 19IIC 7S1. 

( 14 ) PROCEED WITH TRIAL, 

— The sectioii merely eni])ower.s the Court 
not to proceed with the trial of a suit in 
certain circumstances ; it tloes ufd empower 
the Court to dhmhti the suit in such circum- 
stances. 77 I 157 = A I R 1925 Pat 201. 

— Neither B. 10 nor H 11 0 P C lirachides 
the institution of a frt^sh -^uif for the miuw 
relief : they only bur the I rial. In cas<‘H wuu- 
ing within B 10, the j^ntper procedure is to 
stay the suit and not fiisjniss it 27 M L J 
405 = (1914) M W N 740=25 ! C 597. ■ 

—But when the only lesiili of n stay wou- 
ld be tc keep the suit liending until tile sole 
question at issue in it is deeuled in the other 
suit and so become rm Jndlrafa, there is 
nothing wrong iii dismissing the .subsequent 
suit sought tc be staytnl 16 C W N 897 r 1f> 

I C459; see also 2 M' L T 40=16 i I J 126. ' 

(15) REVISION. 

—There is a oonfiiet of opinion as in 
whether an erroneous order under s. 10 m 
revisable. The Calcutta High Court has 
held that it is revisable : 36 I C 641: AIR 
1923 C 716; and 27 I 0 917 = 42 C 926; and so 
has the Madras : 16 L W 6i)7 = 70 i C 5 r 

, air 1923 M 88, 

—and Oudh Courts : 6 () L .1 \H\ = 50 I C 
212; and SOWN 601 = -I Luck 650 = A I E 
1928 0 355=111 1C 161 F ». 
r Allahbad : A T R 1921 A 1 =63 

Z = 43 A 564 F B; and 

Hi ^ ^ IH A L 

^ 58 I C 90 = 42 A 469; and A I R 1929 

A 957 = 1930 A L J 235 r 121 I C 97; and the 
Lahore High Courts hiw held, that such 
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C. P, C. ( 1908 ) S. 10 (Contd) 

( 35 ) Revision— (Co7i^^2) 

order is not rovisabie : 31 P L R 174 = I R 
1931 L 1 = 128 I C 49 = A ! R 3930 L 525; and 
75 I C 101 = A I R 1924 L 567; and 33 P W R 
1922 =: 69 I C 111 = A 3 R 3923 L 69; and 4 L 
L J 425 = 67 I C 870 = A 3 R 3922 L 54. 

^ — In a recent case, however, the same 
High Court has held that High Court can 
interfere in revision against an order under 
s. 10, if suitable grounds are disclosed 1932 
P C L 441 ( Civ ) r 33 P L R 787=139 I C 
48=1 B 1932 L 658= A L R 1932 L 443 (Civ); see 
also 82 I C 234 = A ! R 3925 L 344. 

( 16 ) SUIT, MEANING OF 

— The provisions of the section only 
apply to “suits” and no other proceedings 
(but see C P C s. 141); except where the 
Court exercises its inherent power to meet 
the ends of Jnstice : 4 S L R 187 = 9 3 C 707. 

— Proceedings in appeal are only a 
continuation of the suit instituted in the 
first Court and deemed to be suit 18 M L T 
'400 r (1915) M W N 844 = 30 1 C 753; see to 
the same elfect 27 C W N 772 = 75 I C 231=A 
3R 3923 C 736; and 15 Bom. L R 809 = 21 
I C 54 = 37 B 621; and 1931 A L J 833 = 61 
M L J 420 = A 3 R 3933 P C 263; and 53 C L 
J 619 = I R 1931 C 670 = A I R 1931 C 779 = 

133 3 C 222. 

— Arbitration proceedings or proceedings 
to file an award, though not technically a suit 
and therefore not within s. 10 C P C are 
nevertheless litigious proceedings, are gover- 
ned by the same principle of general law as 
are laid down in s. 10. 4 S L R i87 = 9 3 C 707; 
sec to the same effect : 23 B L R 427 = 112 
I C 318 = A I R 3928 $ 369; and 16 S L R 79 = 
66 I C 796 = A 3 R 1922 S 6. 

— Tlie section does not apply to applica- 
tions under s. 20 ( 2 ) C P C. 30 P L R 395 
= I R 1929 L 638r 117 I C 94 = A I R 1929 

1 533. 

— Nor does the section apply to execution 
proceedings. I R 1929 h 904 = 119 I C 488 = A 
I R 3929 L 694; see to the same effect 22 M 256 
and cases under, CP OS, 47. 


C. P. C:(I908) S. 3 3 
( 3 ) Legisiative:Changes. 

( 2 ) Pfeliniinary. 

- (A) Applicability, • scope and general prin- 

ciples. 

(B) Res- Judicata and Estoppel, difference 
betweein 

(C) If Section 11 exhaustive. 

(D) Evidence iicpeRsary to plead res- Ju- 
dicata. 


C. P. C. ( 1908 ) S. 13 (iCo7ikl) 

(E) Plea of res- Judicata if can be waived 
and when it can be raised, 

( 3 ) Competent Court 

(1) General. principles. 

(2) Court having no Jurisdiction. 

(3) Cotirts of special Jurisdiction. 

(A) Small cause courts. 

(B) Probate, Administration and other 
Proceedings. 

(0) Mamlatdar’s court’s cases. 

(D) Other courts of special Jurisdi- 
ction. 

(4) Revenue courts, decisions of , 

(5) Criminal Courts, decisions of. 

(6) Foreign courts, 

( 4 ) Directlyiand substantially in issue. 

(A) Test-when can an issue be said to be dire- 
ctly and substantially in issue. 

(1) General principles. 

(2) Adoption cases. 

(3) Suits between Landlord and Tenant 
eV g. Rent suits etc. 

(4) Other suits. 

(B) Explanation 3V ( might and ought ) 

(1) Plaintiff bound to set iij) all claims. 

(2) Defendant bound to resist on all 
grounds. 

(3) Suits between Landlord and Ton* 
';ani . 

(4) Mox*tgage suits. 

(C) Unnecessary issues and findings. 

(D) Incidental issues and findings. 

(1) General principles. 

(2y Suits between Landlord and 
Tenant. 

(3) Other suits. 

(E) Not in issue. 

(1) General principles. 

(2) Suits between Landlord and To- 
naht. 

(3) Partition suits. 

(4) Suits by Hindu widows and Hindu 
reversioners, 

(5) Mortgage suits. 

(6) Other suits. 

(5) Execution Proeee^itigs, 

(1) Preliminary. , ' « 

(2) Might and Ougiliy''' '■ 

(3) Heard . 
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C P. C.(1908)S. Hi (Coiikl) 

( 6 ) Explanation I— see 
“Heard and finally decided— Bxp. 1” infm, 

( 7 ) Explanation II— see 
“ Cumpetonfc court ’’ supra. 

( 8 ) Explanation III— see 
“ Directly and substantially in issue— (A) 
Test— (1) General. ” supra. 

( 9 )Exptanatioii IV— see 
“Directly and substantially in issue, Exp. 
IV Might ami Ought.’' supra. 

( 10 ) Explanation V—see 
“ Heard and finally decided Exp. V. " 
infra. 

(II) Explanation VI— see 
“ Parties -"representative suits-Kxp. YJ” 

(12) Heard and finally:decidcd. 

1 General principles. 

2 Abatement of Suit. 

3 Adverse finding against a parly in whoso 
lavour the decree is passed. 

4 Ambiguous findings. 

5 Award and decrees on award. 

^ 331 , ( of 1882 )=New Code 0. 

^1, r. P9 investigation under. 

7 Compromise and consent decrees and 
orders. 

8 Cross objections dismissed no bar to app- 
eal as to those very objections. 

9 Decree in first suit time liarred or beco- 
mes unoxecutabie by default of pkini-iff. , 

10 Decree on oath, 

11 Decree ri^h^ uiider variial or abandoned. 

12 Dismissal affecting rights. 

13 Dismissal for absence of both parties. 

^it)ri-produeution or 

“f dismissal 
toi noii-paymont ot court fees (■2) non- 

Istiourt'ete.'^’ "f 

16 Dismissal of suit under S.66(S.317 old code)! 

17 Disuiissal of suits as time barred. 

18 Dismissal on a jirnliniinarv poiut 

19 Dismissal on a terlmic-al grounds e. r, 

wss'etn!"^®'’’ multiferioHs: 

20,-21 l‘jx|)arte Decrees ami orders. 

22 Explanation L 

23 Explanatior, V. ( claiu. made in „]ai„t 
hut not gniiited oxin-cssly is („ ]J 
deemed as lefused. > J '» u> Do 

24 Fraudulanl deorees. 

(.0 Iticousisleii t deoisionf;. 


, c. P. C.( 1908 ; S. 11 (C’outf!) 

26 Intoriocutury orders. 

27 Issues and riucstions left undecided or 
open (I) by Ist or (2) by appeal Court. 

28 IsBUCH of fact 

29 Issues of fact and law. 

30 Issues of law. 

31 Judgment in rein. 

32 Landlord and tonani siiiis betxvecui. 

33 Miscellaneous proceedings orders in, 

34 Mortgage suits. 

35 Obiter dictum or mere c»pluioii on nace- " 
ssary issues (1) by first court or (2) by 
appellate court. 

35 Other suits. 

37. Fartitioii suits. 

38 Plaint, rejection of. 

39 . Fre-eiiiption suits, ■ ■ 

40 Principal and agent suits between. 

41 Reliefs, different. 

42 Relinquishment of claim. 

43 Remand order. 

44 Resjudicata by implication. 

45 Right to sue reserveii by decree or by 
court extra Judicially. 

46 Subject matter different. 

47 Suit for money due under ibcree paid mi 
of court. 

48 Suit on Pm. N’oto 2nd on original c. a. 

40 Suit in claim cases, 

50 Vendor and Vendees. 

51 Withdrawal of suits. 

(IJ) Parties-'-Between the same parties, or 
between parties under whom they or any 
of Jlieni claim, lifigafing under the same 

(1) General principles. 

(2) CoKiefondants: 

(3) Co-plaintiffs. 

^ ^^^d^resenfativo 

(5) Judgments in rem. 

(b) Litigating under t!ie same lifke 
/Q\ suits by and against. 

(o) Iro-forma or nominal pniiics. 

(9) Same parties, meaning ob 
(11 ) Wrong party. 

U4) Same or different causes of action 


( I ) LE5ISlAriVE CIIANiES 


i|Ki;',Srrv'r7S'!fcT^^ 

«.u.r.ls;S';f6!s5 
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C P. C. ( 1908 ) S. n ( ConUl) 

( I ) Legislative 

of Exi>I. V of the oid seciion-pjxpl VI. of ilte 
preseoii sectioji lias been cidargfjd by addition 
of the words “ public right ” in vietv of s. 91 
which is newly added to the present (Jode. 

( 2 ) PKELIMINARY. 

(A) Applicability, scope and general prin- 
ciples, 

(B) Res. judicata and Estoppel, difference 
between, 

(C) If sec. 11 exhaustive. 

(D) Evidence necessary to plead, res judicata. 

(E) Plea of resjudicata if can be waived and 
whe!i it can be raised. 

(A ) ApplicahUlff/, Scope., and General 
Principles. 

— Both s. Id and s. 11 deal with the law of 
proriedurc : A. I. R. 192*2 S. drld S. L. R. 79r 

66 I.C. 796. 

—But, whereas s. 10 bars the trial of a suit 
ill which the matter directly ai:d substantially 
in issue is ponding adjudication in a previous 
suit, the present section bars -the trial of a 
suit the material issue in which has already 
heeri adjudicated in a former suit : A. I. R. 
1929 (T. B41r4 Luck 578=7 O. W. N. 157 = T. .XL I 
1920 0. 183=1141. C. 775, ! 
— As to the a}>piTcal.>ility, the sectioii j 
applies to all. orders }>asscd in the same suit ; 
between the same parties when Bie question j 
arises in subsequent procecding.s in {be suit : i 
A. LR, 1024 M 40G r 73 I C 903. j 

A nd where fippliiadGe, it bars a suit as well 
(is< a defence concerning material issues : A. L 

R. l92rP. C. 23!. 

-For the application of the rule of res 
Judicata it is essential that there must l»c a 
previous decre.e oi* oi*der having the Con'-e of i 
a decree. 9 0 W N 488 (5n)=!37 i. C. 606=!. R. | 
1931 0 243=16 R. D. 246=13 L R. 246 (Rev,)=A. I. i 
R. 1932 0 I99=A 1. R. 1932 0 507 (F. B.) | 

— Plea of nisjudir-ata can la; su'-ccssful only i 
wJuTf' the law express! v ]»rovides for it A. I R , 
1929 All 50Gr(19’i9) A L J G53= 51 A 805=1 nd ; 

Rul (1929) Ail 865=118 I C. 513. ; 

— Where a Judic.ial decision differently j 
interprets the law tlu! rights of parties decid- ' 
ed upon prior flec.isions nevertheless ramain ! 
unaffecbxi. A. 1. H. 1928 Hal. 777 = 56 (\ 723 = I 
33 C. W. N. 126= ,!nd.RnL (1929) Pal 417=48 ‘ 
C. L.J. 327=115 !. C.593. | 

—Where a pica id res judicata, was ilisalliy- , 
wed by hnv, an<l lh(5 ijuestion was left open, it , 
was held that tbc <|uestion can be reopeiital ; 
op the change td law : 85 1. C. 574=A. !. R. J925 ! 

M. i 107. i 


C. P. C. ( 1908 )S. II 
r 2 ) Pfeliminary— 

( A ) Applicability, Scope and General 

Principles— (CW^f/) 

— Friuciple of res judicata applies otdy to 
judgments and not decree. Bo, where two 
cross-suits are filed simultaneously between 
the same parties about the same subject-matter 
and one Judgment is delivered in both the 
suits, .though separate decrees are framed, 
appeal from one decree will not be barred 
merely because there has been no appeal from 
the other A. 1. B. 1927 Lah. 289=104 1 C, 849 

=8 Lab. 384 (F.B.) 

— Res J udicata applies to iusolven cy pro • 
ceedings though not under s. IX A.L.R. 1933 M. 
526.=63 M. L. J. 778=86 L. W. 699=1932 M W 
N 1201.=A 1 E 1933 M. 9; see also 193 P. L. R. 
1905=75 P R 1905 F. B. ( overruling 145 P. B. 
1884) and A L R 1953 C 695; and also to suits 
under Act 10 of 1859 : 1 N W 119. 

— B. 11 does not apply to orders passed 
under s. 33, Income-tax Act. A I B 1929 Mad. 
453=66 M. L. J. 451=29 li. W. 476=Ind. BuL 
I (1929) Mad. 478=115 I.C. 814 F. B; nor to cases 
! under s. 52 (3) of Madras Estates Land Act. 
r A. I. B. 1922 P.C. 257=49 I A 211=45 M. 475= 
43 M. L. J. 323 = 27 C. W. N. 1 = 20 A. L. J, 
j 937=36 C L J 450 = 16 L. W. 18 = 31 M. L. T. 

I 31 = 74 1. C. 584 ( P. C. );' nor to proceedings 
' under Bengal Tenancy A e*t, s. 105 A. I. R. 
1923 Pat, 174 = 671. C. 710, nor to applications 
under s. 90 of the T. P. Act : 1905 A. W. K. 

144 = 2 A. L. J. 379. 

—The section does not apply where the 
prior suit abates find is not disir.issed on 
merits. A. 1. B. 1931 Lah. 79 = 31 P. L. R. 
973 = I. R. 1931 L. 370 = 131 !. C. 98; nor does 
it apply to third parties : 1 Boin. L. R. 76=23 

B. 597. 

—Principle of s. 11 is not applicable to a 
Criminal ciase. Where a Criminal revision 
petition was dismissed a fresh petition was 
].)arred, not under s. 11, but on principles of 
juskee, equity, and good conscience : (1915) 

M. W. N. 786. 

— As to criminal proceedings under B. 133 
of Cr. P, Code see : 19 C. W, N. 332. 

— The question of res judicata has no 
concern with the question whether the former 
suit has been correctly decided : A. T. R. 1928 
C. 777 = 33 C. W. N. 126 F. B.; an erroneous 
decision can operate as res judicata : A. T. R. 
1926 N. 476=9 N.'L. J. 183 = 96 1. C. 963 ( see 
also cases under “Heard and Decided-Issues 
of jjaw-erroncous decision”); otherwise 
every decision will be impeached as erroneous 
and i here will be no end of litigatiqn : 1918 
M. W. N. 580=49 !.C.S0;m'^P:B>0iS=r47 
I C. 373;, 24 A. 

—The effect of-a. 1 W oannot be 
sought k> be ^making allegatious 

that % wrong on the merits 
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C. P. C.( !908 >S. II f Conid. ; 

( 2 ) Preliminary— (Cow^d) 

( A ) Applicability, Scope, and General ^ 

Principles— (Cowirf) 

because full facts were not placed before the 
Court or that all available evidence was not 
let in on the former occasion. 55 M. 495 (505)= 
I95IIV1.W.N. !255=S4 L. W. 809=62 M. L. J. 
302=136 I. C. 306=A. I R. 1932 M. 86=1. R. 1932 

M. 274. 

— The rule of res judicata does not create 
any right or interest in the property, 
though it may indirectly aifect the rights of 
persons 'against whom it is effective. The 
I’ule is a rule of personal estoppel and does 
not attach itself to property. A. L R. 1921 
Mad. 306c44 M. 514=41 M. L. J. 288=63 I. C. 

205. 

-- Decision in a previous suit that the 
issue between the parties is barred by ^ res 
judicata itself operates as res judicata in a 
subsequent suit. A. I. R 1930 Fat 585=9 
Pat. 674=Ind. RuL (1931) Pat. 33=128 I. C. 337. 

—The plea of res judicata is not one 
of -jurisdiction of the Court : A. I. R. 1930 
Pat: 585=11 P. L. T. 705=128 I. C. 337=9 Pat. 
674; but its effect is to take away jurisdiction: 

20 B. 86. 

— A judgment, order etc, set up as res 
judicata, can, however, be impeached on the 
ground that it was delivered by a court 
without jurisdiction or was obtained by 
fraud or collusion; it is not necessary to have 
the judgment previously set aside by a 
separate suit : A. L R. 1929 C. 685=1. R. i929 
C. 231=114 I.C. 407; 1902 A W. N. 38=24 A. 
242; 24 W. R. 217; 29 M. L. J. 558=18 M. L. T. 

. 402=1916 M. W. N. 820=2 D. W. 1005=30 I. C. 

962. 

— But^v^iere absence of jurisdiction in the 
Court depends on a fact in the knowledge 
of the party which he had an opportunity of 
bringing forward in the Court, and he does 
not bring that fact forward but allows the 
Court to proceed with the judgment he 
ought not to be permitted to impeach the 
jurisdiction of the Court in any collateral 
proceeding. A. I. R. 1922 Pat. 322=67 1. C. 686. 

—A person relying on false statements 
and not calling evidence to support his own 
statements will be deemed to be as much 
bound by the decision as he would have been 
if he put forward a true case and called all 
the evidence that was available. A. I. R. 1927 
Gal. 421= 46 C. L. J. 596= 31 C. W. N. 898=100 

I C.5I0. 

— A. wrong decision as to res judicata is a 
good ground for revision if it pi*evented a i 
case being heard on merits : 2 P. R. 1910=101 
P. L. R 1910=6 .IC. 735;see also 42 P. W.R. 
1910 and If B. 488 and cases under “Heard 
and Deckled — Issues of Law.” 

■—As to the test of res judicata, it is 


C. P. C. (1908) S. n ( Coufd ). 

( 2 ) Preliminary— { Cmitd ) 

(A ) Applicability, Scope and Cseneral 

Principles— f Coidd J 

suggested that appealability is ihe lest : A. 
1 B. 1926 a 568 = 44 C"l h. d. 399 r 30 (1 W, 
N. 415 = 94 I. C. 235; and that nnO.uahty is 
one; 49 I. C. 959, 

—But the real iest is the idetitiiy <if 
matters in issue : 56 C. L. J. 369; A. 1. R, 193^t 
C 47.= S3 a W. N. 876 = I. R. 1930 (I 401 = 
124 LC. 161 = 57 C. 258; A. I R 1927 M. 
273 = 25 L. W. 11 = 100 I, C. 402: 89 1. C. 282: 
A. I R. 1925 0 390 = 12 O. L. J. 248 = 2 O. 
W. N. 292 = 88 I C. 985 = 29 0. C. 93; 23 M. 1. 

J. 543; and 6 C. 7!5. 

— It should be noted, however, that the 
rule of res judicata applies, e veil in abseiice 
of issue and decision, if the facts are accep- 
ted by the parties and made foundatiois of 
their claim 36 L W 414 (418) = A. LR. 1932 M 
519 = 139 I C 761= I R 1932 M 789 = A L R 1932 

M 1466. 

— It has been held that identity of causcjs 
of action is not the tesl : A I R 1929 D 172= 
6 0 W N 191r4 imek 603=1 R 1929 O 312=116 
1 C 200 F B; nor the identitv of subject- 
matter ; 6 C 715 ( 25 M L J 324 = 
1913 M W N! 776=5 L W 299 = 21 I C 219=14 

M I T 129 ). 

— In order to consider whether a previtms 
decision is m judlmia or not ihc .substaiitial 
effect of what has "been decided in tlm t'ase 
has to be considered 56 C L 3 369 ( 402 ); see 
;ilso A I B 1926 O 101 = 12 L J 57! = 2 D 
W X 872 = 91 1 ('583. 

— In deciding wliether resjudknfa applies, 
the Court has to consider the array of 
parties the issues raised and the point or 
points actual! V decided in the pnivious litiga- 
tion, '■ 18 A LJ 150 = 76 I C 673. 

—But where, what- the Conid had to decide 
in the foramr suit is dilferciit from what 
the Court 1ms to decade in the siibsequentf 
suit the previous suit drxjs not operate as res 
judicata AIR 1931 Lali. 251. 

— Ditferent valuation of same pro|>erty 
in suit does not take the case out of the rule 
of res judicata A I E 1931 Lab. 217=32 P I 

i 214. 

— Nor can the bar of res judicata be 
got over bv adding untenable claim in the 
later suit, A I R 1926 Mad 829=23 M L W 653 
=51 M L J 630=95 i C 968; see also 9 M I T 

89, 

— Where the decision as to uruler 

which defendant claimed otie half of properly 
is res judicata against plaintiff who could 
not have calculated its value in 6:sing the 
value of appeal the defendant who has iuj 
claim to that half of the property cannot 
include it in ttxiug the value of subject- 
matter of appeal along with his own one half 
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C, P. C. (1908) S. H r Contil ) . 

( 2 ) Preliminary 

( A ) Applicability, Scope and General 

PrincipleS"-(Co?//^/J 

share of tlie property. A I E 1925 Oudh 
95r9 O L d' 531-21; O C 24=74 1 C 2U. 

— And similar ingenious devices to avoid 
the doctrine will not he encouraged by the 
Courts : 1.08 P L E 1919=67 I C 755 ( see also 
cases under ( 3 ) Competent Court Infra ) 
Principle of res judicata extends to the , 
judgment of a Court of concurrent as well j 
as exclusive jurisdiction : A I E 192G H. 230= 
94 1 0 423=21 SLR23. 

— A party cannot except under certain 
circumstances be concluded by a decision 
against his adversary 25 M L J 324 = ( 1913 ) 
M W N 77G = 5 h W 299 = 21 IC 219=14 

M IT 229. 

( ) Ilea Jndlmia and EstCfppel Dlfferenee 

bfihceen. 

— The rule of res judicata resembles the 
law of estoppel in that both exclude con- 
tradictory evidence; audit differs ill that it 
does not result from an act of a party as an 
estoppel does, lleif judicata precludes a man 
averring the same thing twice in successive 
litigations while esioppeJ- prevents him saying 
one thing at one time and the . opposite at 
another. 13 Bom L E 717=30 B 214=12 I C 225. 

-—That is to say, res judicata ousts the 
jurisdiction of the Court, while estoppel 
shuts the mouth of a party : 13 Bom. L E 
950=12 I C 535=36 B 283. 

— Bes judicata bars fresh litigation at the 
outset aiiid binds parties and his represen- 
tatives, Estoppel is a rule of evidence preven- 
ting a man who by his acts or statement has 
induced another to believe a thing to be true 
from denying the truth of that thing to the 
prejudice" of the person misled A I E 1922 
Pat. 33=1 Pat. 174 = ( 1922 ) Pat. G3=3 P L T 

500=67 I C 266. 

-—In other respects the doctrine of rea 
judicata is a part of the wider general princi- 
ple of. estoppel 59 C 985 = A 1 E 1932 C 
889 = A I R 1932. C 1086. 

. ( C ) Section, if exlumdlre 

■ ‘ ■ I 

— Their Lordships of the Privy Council 
ha\'e observed that “the principle which pre- 
vents the same case being litigated twice is of 
genera] application, and is not limited by the 
sj)e<u1ic words of the Code in this respect” 48 
I A 187=00 I C 031=48 C 499 P. C. 

— The following cases also hold to the 
same e.ffect that s. 11 is not exhaustive : A I 
E 1931 P G 114=(1931) A L .1453=53 CL J 552; 
33 Bom L R 079; 53 IndEul (1931) P C 182; 
(1931) M W N 742; 01 IST F. J 19G;34 L AV 459; 


C. P. C. (1908) S. n (Contd,) 

( 2 ) Preliniinary— 

( C j Section, if exhaustive— ( Contd ) 

35 C W N 001; 58 I A 158; 132 I C 598 ( P C ); 

9 0 W N 488 (500)=137 I C 000=1 E 19320 243 
=10 E D 246=13 L E 240 (Eev.)=A I E 1932 O 
199=A L R 1932 0 507 (F B); A i E 1930 Bom 

, 431=54 B 096=32 Bom L.E 389=Ind Eul (1930) 

I Bom 401=120 I <] 305; A 1 E 1930 Cal 5=56 C 
039=Ind Eul (1930) Cal 70=120 I C 710; AIR 
1929 L 781=1 E 1929 L 027=1 17 ! C 83; A I E 
1928 Oudh 359=3 Luck 487 =5 0 W N 205=12 
E D 72=112 I C 109; 12 Bom Ti E 837=43 B 869; 

A I B 1924 Cal 000=39 C I J 40=79 I C 520. 

— And Walsh J. has I’emarked that a decis- 

10 n ]>e tween the parties out of Court in the 
course of a suit is governed by the principles 
of rea judicata independently of s. 11 A I E 
1925 All 503=23 A L J 561 = 47 A 037 = 88 I C 

768 F. B. 

— The section is not exhaustive and rec- 
ourse may properly be had to decisions of 
the English Courts for the purpose of ascer- 
taining the general principles governing the 
application of the doctrine 10 E 322 (331)=59 
I A 247=55 C L J 403=36 C W N 720=33 P L 
E 519=137 I C 328=34 B L E 1040=1932 A L J 
735=03 M L J 64=36 L A¥ 1=9 0 WN 047=1 E 
1932 P C 184=A I E 1932 P C 161=A L E 1932 
P C 200 (P C) see to the same effect 03 M L J 
778=140 I C 401=1932 M W N 1201 = 36 M LW 

699. 

— Fection 11 is not exhaustive and appli- 
cation of the rule of res judicata depends on 
substance and not form A I E 1931 Bom 507= 
33 Bom L E 1139 = Tnd Eul (1931) Bom 554 = 

134 I C 970, 

— The pecuniary value of the particular 
item under dispute is not the measure of the 
importance of a judicial decision. The princi- 
ple preventing multiplicity of suit is of 
general application and not coiifmed by 
specific words of the (lode A I E 1922 P C 80 
=45 M 320=30 M L T (¥ C) 154=35 L J 545 
=10 L W 1=(1922) M W N 359=20 C N 713= 
20 A L J 084=43 M L J 78=24 Bom L E 903= 
49 I A 129=67 I C 408. 

— The plea of res judicata may ])e invoked 
under gcneraLprineiples of laW' ; A I R 1920 
L 003=8 L 15=27 P L E 504=96 I C 1002. 

— Thus in Laml Acquisition proceedings 
the decision as to title and apporiioniuent of 
compensation between rival claimants operates 

res judicata hi subsequent suit between 
parties not by reason of s. 11 but by general 
1 principles of res judicata. A I E 1922 P < ■ 80= 
45 M 320=43 M L J 78=24 Bom L E 903=10 L 
AY 1=(1922) M AY K 359=20 ALT (;84=35 C L 
J 545=L E 3 P C 158=30 M L T 154 = 20 C AY 
N 713=49 I A 129 (P C)=67 I C 401, 

I —And s. 105 of (.1 P p is ope of the mkky 
rules that come unde^ the hashing of res 
[jndieaki . |0 K L^R i>8=23 I C 231 



511 


Desiu’s All India Coasolidatcd Civil Di^^f'i^t. lUl 


512 


C. P. C. (1908) S. If (ConUl) 

( 2 ) Preiirninary— ( Contd ) 

( C ) Section if exliaustive—fCow/^Q 

—Bui one cannot rely upon the principle 
of finality which fornis the busis of the j?eue- 
rul la,w of res judicata apart froin 8. 11. A IE 
1925 Cal. I()46r85 I C 979. 

- And, where a case falls within B. 11, the 
general principles of res judicata cannot be 
applied, hut must be governed by s. 11 : A 1 
E 1950 L 487=1 E 19B0 L 702=126 I C 570; see 
also A I E 1928 M 840=1928 M W N 330=28 L 
W 82=56 M L J 52=1 10 I C 554; A I E 1927 L 
804=102 1 C 22; A I R 1920 L 070=96 I C 910- A 
I R 1920 C 508=44 C L J 399=30 C W N 4i5- 
94 I C 235; 14 Bur. LR 259. 

—And conversly, the section cannot be 
extended to cases which do not strictly fail 
within the section ; A I E 1927 M 450=99 1 -C 

989. 

—Definite order cannot be set aside except 
on review by the same Judge or his successor 
though s. 11 does no apply A I R 1925 Lah 
507=7 Lah. L J 319=20 P L E 587=90 I C 683. 

(D) Evhhnee Necensary fo plead Re^ puHcaia. 

—A plea of res judicata will not be taken 
notice of unless evidence of the decree or 
order on which it rests in produced and put 
on the record : 17 I A 181=18 C 216 P C; and 
also the judgment on which the plea rests • 9 
OWN 488=137 T 0 000=10 E D 240=1 R 3939 

0 243=13 L E 240 (Eev.)=A I E 1932 0 199: 

A L R 1932 0 507 ( F k ) 

—It is also necessary to put on record the 
previous proceedings : 7 Bom. L E 876 - 9 n 
WN 938=1 C L J 594=2 A L J 768=15 ML J 
33p Sar 239=32 I A 244=33 C 116PC;and all 
other documents which are necessary to brin^ 
the case within s. 11 : A I E 1932 P 357-140 

1 G 507=1 E 1932 P 318=1 1 P 607; and 3 Pat L 

W 327=39 1C 908. 
necessary to establish 
the plea of res judicata in case of decision bv 
implication see 18 C W N 271 

—Thus it has been held that a judgment 
incapable ot operating as res judicata will be 
admissible in evidence to prove a right which 
had been set up unsuccessfully by one of the 
parties. 14 I C 66=130 P L E I9ll: lu P W R 

—And that a jiidgmentbf the Privy Coun- 
cil on the same (luestiou of mixed law and 
fact may not be resjudirMa between the same 
parties, the conclusion of the Privy Council 
itselt would caiTy great weight. 19 T P. 

10 M L T 298=(lfc) 2 M ifcS? S 

mu .. 22 = 24M L J652; 

, —J-ne question of bar by res judicata is 

R 1930 Pat. .085=1 B 19.31 Pat. 3,3=128 I 0837 

pat. 674. 


C. P. C. (1908) S. II ( ) 

( 2 ) Preliminary— ( 6V»/// J. j 

(By Fvidence Necessary ta plead Res 

judicata ■ ( C J 

--Deci.Hiqn as to owuersliiii of taiiil is not 
res jiuliciita in a subsequent rent Hiiit. but it 
is at Iqust a strouji piece of iTvitimu'e oti the 
question a.s to wliom the rent is p.'ivalde ■ 
I It 1925 C I21K = 87 f C 75 j! 
. —And fiirlher, it has been held that the 
indgment must be read in the lij^ht of the 
rdeadinqs ; 5'4 c i, J 169. 

—See to the same effect ; A I II 193(1 Pat 
71 = 10 P L T (i3tl .= I R l!),3(t Pnt 4 = 120 1 C 
292; A I 11 1929 All 29 = J. 11 9 A .30.! li'v 
= 113 1C 758; 1912 M W N 172 = 11 A1 L '|« 
201 = 13 i C 649; 14 C L J 220 = 12 i C 9; 1887 

A W N I. 

—Judgment shouUl lie oon.sidereil when 
the decree is expressed in fjeiieral terms ; 

1919 Pat. 393 = 51 I C 981. 
—And further, the plaint in the j.revious 
. suit must 1)6 construed in the same way that 
the Court which decided that suit construed 
'it. II Bur L T 192=42 I C 518, (1912) M W N 
172=11 M L T 201 = 13 I C U9. 

( k, ) PIm, when ean he raiml, and 
wnefher it pan he waived. 

The plea of res jiidieix fa being a question 
of law may be ransed at any stage of a suit. 

47 I C 685. 

— ^^here the plea of resjndloata was raised 
and considered in the trial Court, it could 
be considered m appeal before the Privv 
Council even if it had not been pressed in 
the Court below. A I B 1931 P C 231 - Tnd 
Bui. (1931) P C 267 = Cl M L J 415 = ;34~L W 
4.39 = .35 C W If 1217 = 8 0 W If97.3rl3J 
„ 1 C 72rp c. 

;o “r'l* i'f Court 

IS not bound to entertain the plea when it 

Mnnot be considered and determined upon 
the record as it stands and renders it nece- 
Jo remand the case for further findines 
of fact 21 A 446=A W N |899, 164. See also .3 P 
LR 1915= (4 P W R 1915. 
—Plea of resjndicata is not allowable in 
second appeal, it not taken in written state- 
ment nor issue rawed nor di.scussod in that 
li.ght by lower Courts. AIR 1929 Mad. 

77.5 = 122 1 C 499I 

allowed 

toi the first time in appeal, provided [a ] all 
the Jnatenals for the decision of 

the plea are on the record and [ b] the other 

party is not prejudiced by its being allowed : 

9 0 W N 1052. 
“''■’wed in the Court of 
,\ision, thoiigh not taken in the lower (suirt; 

^ A ; . 

A I Iv 1921 M .5.32=13 L 3V 289=6? 1 C 48(1, 
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c. R c. (1908) s.;n (Co7iid) 

( 2 ) Preliminary— 

( P ) Plea, when can be raised, and whether it 

can be waived ) 


— A plea of res Jadleata depending on 
a iiiiding of fact which has not been challen- 
ged in the lower appellate Court, cannot be 
maintained in second appeal 4G I 0 119=U2 

P L R 1918. 

— A successful plea of res judicata does 
not affect the jurisdiction of the Court. A 
party cun waive the plea : A I R 1.929 C 163= 
114 I C 129=1 R 1929 C 193=48 C LJ 577. 

— The plea of res judicata can be waived 
atid the effect of waiver is the same wdiether 
it was omitted to be taken by mistake, 
accident or design : 1916 M W N 219=36 X (J 
289=31 M LJ 219. 

— Party not setting up the plea must be 
deemed to have waived it and to have inteii- ' 
tionaliy invited the Court to decide the case 
on merits : 59 C 513. 

— The maxim “ Estoppel against estoppel 
sets the matter at large ” dees not apply to 
estoppels by x’ceord : 31 M L J 219=1916 M W 
N 219=36 IC 289. 

( 3 ) COMPETENT COURT. 

Syjiopsls, 

( 1 ) General Principles. 

( 2 ) Court having no Jurisdiction. ■ 

{ 3 ) Courts of special Jurisdiction. 

(A) Small cause Cc-urts. 

(B) Probate, Administration and 
other Proceedings. 

(C) Mamlatdar’s Court’s cases, 

(D) Other Courts of special Juris- 
diction. 

( 4 ) Revenue Courts, decisions of. 

( 5 ) Criminal Courts, decisions of, 

( G ) Foreign Courts, 

( I ) GENERAL -PRINCIPLES. 


C. P, C, ( I908 ) S. n (CoM) 

( 3 ) Competent Couri-^(Gonid) 

( J ) General Principles— f Co7ifd ) 

( 7 ) Competency isolates to the date of the 
the first suit. 

( 8 ) I^raud, whether affects competency. 

— ( I ) Introductory Question of “ Com- 
petency of Court ” is necessary for the 
application of the principle of res judicata, 
even as apart from s. 11 :AI E 1925 M. 
1270=91 I C. 497=22 L W 178=49 M. L, J. 430, 

—The question of “Competency of Court” 
arises especially in connection with the 
Courts of concurrent jurisdiction, for in the 
case of exclusive jurisdiction it ipso facto 
follows that such Court’s decision must 
be final : see cases under subheadings 

(3) Courts of Special Jurisdiction and 

( 4 ) Revenue Courts infra:, and that the 
decisions of the Courts with limited juris- 
diction miist always be al lowed to be re- 
opened; see cases under sub-heading ( 2 ) 
Courts without jurisdiction — infra. As for 
concurrent jurisdiction, the decisions bearing 
on this branch of the subject are numerous; 
and an examination of these decisions leads 
to the following general Buies : — 

— ( I -a ) “ Competency ” relates to juris- 
diction of trial Court, not of Appellate Court 
It is the competency of the original Court 
which decided the former suit that must be 
looked to and not that of the Appellate 
Court in which the suit was ultimately 
decided because, the result of the case 
depends a great deal on the trial, the appellate 
Court deciding the case, as a rule, on the 
record of the first Court : 12 C W N 359=7 
C. L. J. 470=35 C 353 ; see to the sameV^ffect.* 
AIR 1922 A. 445=76 I C 932=44 A. 712; and 
7 Bom. L R 821=30 B. 220: and 9 Bur L T 
183 = 35 I C 356 = 8 L B R 556; and 29 A 519= 
11 G W N 841 = 6 C L J 13 = 4 A L J 
497 = 17 M L^J 354 = 9 Bom. L R 757 = 2 M 
L T 391 = 10 0 C 313 = 34 I A 125 P C; and 
6 C L R.305 = 5 C 832; and 13 C L J 568; and 
IC PLR92; and23C4|5. 




Synopsis. 

( 1 ) Introductory 

(1-a) “ Competency ” relates to jurisdic- 
tion of trial Court, not of appellate 
Court 

( 2 ) “ Competency ” relates to prior suit 

as well as subsequent suit.. 

(3) “Competency” relates to suit, not 
mere particular issues. 

( 4 ) Jurisdiction must be •concurrent both 
as regards pecuniary limit as well as 
subject. — matter, 

( 5 ) Consent of parties, if can give juris- 
diction. 

( 6 ) Explanation 11- Compete Jicy whether 
contingent on right of appeal 

^■’41 il, P) 33 


— The fact that an appeal lay to the Civil 
Court from the decision of a Revenue Court 
in one of the suits, and to the Commissioner 
in the other, cannot affect the question of res 
juddmia. 

*-It is the compete n cy of th e C our t of 
, first instance to entei'tain the two suits, which 
i regulates the application of the rule of re ? 
judicata 3 I C 707=6 A L J 991 ; see also 41 All 
54=16 All L J 782=47 Ind Cas 837; and A I R 

1928 Ca! 758 

— And the eases under sub-division -( 6 ) 
Explanation II — infra. But note, that the 
“Court” referred to in 's 11 is the original 
Court subject to the proviso that that Court’s 
judgment cannot be held to.be final until the 
time of appeal has lapsed or till the nppe;il 
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C.P. C. (1908) S. !l Conf,(l), 

(3) Competent Court— '(Co7ikl) 

( I ) General Principles— (CWtQ 

has been finally decided : 48 P E 1916=142 P 
W E 1916=34 I C 581. 

— And it has been bald that the question 
of res judicata must be decided with reference 
tolhe findings of the first Court in the former 
suit and not of appellate or re visional Court, 

— If the latter finds what the trial Judge 
should have found, if he had acted correctly 
and legally, then such finding should be treat- 
ed as the correct finding of the first Court. 

1917 M W N 318=5 L W 467=37 I C 906. 

( 2 ) “ Competency relates to prior suit as 
well as subsequent suit: 

-;-A decree in a former suit will operata as 
res judicata in a subsequent suit between the 
same parties, if the Court that passed the 
decree had jurisdiction to try not only the 
former suit but also the subsequent suit: A1 
E 1929 L 781=1 E 1929 L 627=117 I C 83; see 
also A I E 1928 M 840=1928 M W N 336=28 L 
Vv^ 82=56 M LJ 52=110 I C554; and A I E 1921 
B 434=23 Bom L E 250=61 I C 276=45 B 805; 
and 2 U P L E (A) 59=58 I C 576; and 56 ! C 
932; and 186 P W E 1907=1 11 P R 1907; and 58 
P W R 1908; and 1 C P L R 92; and 108 I C 623; 
and 9 M L J 196; and 107 I C 149; and 2 0 L J 

44=27 I C 537. 

— Necessity for this rule is obviously to 
save the jurisdiction of the superior Courts to 
enable them to investigate questions of such 
value and importance that it is not safe to 
entrust them to the inferior Courts, even 
though these questions have been decided by 
the inferior Court in another proceeding of 
less value and importance. 

“There is no res judicata where the Court 
which tried the former suit could not, by 
reason of his limited pecuniary jurisdiction, 
have tried the later suit A I E 1924 Oudh 147 
=10 0 L J 376=77 I G 340; see also 76 I C 176 

=1924 Pat 336, 

—Where the Court which tried the previous 
suit was by reason of the pecuniary limits of 
its jurisdiction incompetent to try the sub- 
sequent suit and the judgment in the former 
suit was binding on the defendant only in a 
representative capacity there would be no 
question of res judicata 87 P E 1919=52 1 C 

545. 

—Court having power to try suit up to Es. 
1,000 trying previous suit— Court having 
power upto Es, 2000 trying later suit for Rs 
X, 1000-Court trying previous suit had no 
jurisdiction to try later suit. Decision in the 
previous suit doer not operate as res judidata 
in latter suit. A I R 1922 Cal* 138. 

—The decision of the District Court under 
§ 16 doQs not bar a regukr suit on the princi- 


Cj. P. C. ( I908 )S. WiContd,) 

(3) Competent Court— ’(Oonld) 

' ( \ ) General Principles— 

pie of res j%tdlc(da AIR 1925 Bom, 241=49 B. 

442=27 Bom. L R 345=87 I C 588 E B. 

—Finding by dist. Muiisif as to plff’s right 
to use {the seal of Charinarkarta ’’ cnuiiiol 
operate as res : judicata in a subsequent suit 
brought in a District Court for a declaration 
that the plaintifi: is Dharmakarta of various 
temples, 21 M L J 730=10 M L T 133=(1911) 2 
M WN2CI2 = II IC 175. 

—A decision of a sui>erior Court in the 
second litigation, passed in accordance with 
an inferior Court’s decision ill a prior suit, 
cannot operate as res judicata in a third 
litigation which the original inferior Court 
would not he competent to try. 21 M L J 
57 = 9 M h T 288 = 9 Ind. Cas. 686. 

—Where the same officer is acting in two 
Courts, his decision* in one capacity, not 
competent to try the later suit, is not res 
judicata A I*R 1922 All. 241 = 66 I C 613. 

—If a decree of the Court cannot operate 
as res judicata for want of jurisdiction to try 
subsequent suit the fact that it was based on 
an award cannot make it res judicata, 12 P L T 

582. 

— A decision in a former suit does not 
operate as res judicata so as to preclude the 
Court in the second suit from ascertaining 
the question of its own jurisdiction to 
entertain the suit 1917 M W N 318 = 5 L W 

467 = 37 ! C 906, 

— The plea of res judicata should be given 
effect to, if the Court which dicided the first 
suit, is a Court of jurisdiction competent to 
try the first suit, though unable to try the 
subsequent owing to the existence of another 
Court with preferential jurisdiction : 6 Bom. 
L E 77 =28 B 338; see also 14 N L R 115 = 48 

I C 268. 

— ( 3 ) “ Competency ” relates to suit, not 
mere particular issues :— It has Jieen laid 
down by their Lordships of the Privy Council 
that mere competency to try one or other of 
the issues is not enough. 

— The Court which tried the former suit 
must have the jurisdiction to try the sub- 
sequent suit itself : 29 I A 196 = 8 Sar. 823 = 
4 Born. L E 793=6 C W K 825 = 29 C 707 P C 
See to the same effect : 1! L L J 98; and 1932 
PCL42 = ALR 1932 L 42; and A I E 1932 
A 483 =1932 A LJ 511 r A I R 1932 A 885; 
and 25 A L J 564 = 100 I C 601 = A I B 1927 
A 297=L ESA 101 Rev = 49 A 543; and 29 C 
L J 237 = 51 1 C 127; and 12 C W N 359 = 7 C 
L J 470 = 35 C 353.. 

—But it- should be noted that, although 
taking all_ the causes of action together, the 
second suit may be outside the jurisdiction 
of the Court which tried the first suit, still, 
if the specific quCvStion which forms tlie sul> 


517 


518 




DeBai’s All India Gousolidated'; Civil Digest. 1911—1934 


C. R C. (I908)S. 11 r Qontd), i 

( 2 ) Competent Court— (CWd). 

( I ) Oeneral Principles— (6Wc/.J 

ject of res judicata be within the jurisdiction 
of the Court which tried the first suit and 
was determined by that Court, the rule 
of res judicata will apply even though the 
whole suit as subsequently brought be 
beyond the jurisdiction of the Court which 
tried the first suit; 25 M L J 379 = 14 M L 
T 189 = 1913 M W N 690 = 21 1 C 15; and see 
to the same effect 28 M L J 184 = 2 L W 
433 = 27 ! C 989; and 25 L W 1 1 = A I K 1927 
M 273 = 100 I C 40; and 9 N L J 11 = A I R 
1926 N 234 = 92 ! C 913; and A I E 1928 A 

714 = 50 A 306. 

—( 4 ) Jurisdiction must be concurrent 
both as regards pecuniary limit as well as 
subject matter The two Courts must have 
concurrent juiisdiotion as regards pecuniary 
limits as well as subject matter : 9 I A 197=9 
C 439 P C; see also 12 I A 23 = 11 C 301 P C; 
and 8 M 83; and 23 C 415; and 18 A WN 1894 
= 16 A 183; and 3 C W N 202; and 29 M 65; and 
47 1 C 2 ! ; and 2 Bom. L R 415 = 24 B 456; and 
AIR 1926 M 829 = 23 L W 653 = 51 M L J 
630 = 95 I C 968; and 13 W R 129 = 12 BLR 

282 N. 

— One of the elements, therefore, deci- 
ding competency of a Court is its pecuniary 
jurisdiction : 9 C 439 = 9 I A 197; see to the 
’same effect : 25 A L J 564 = 100 I C 601 = A 

1 R 1927 A 297 = L R 8 A 101 = 49 A 543; and 

2 Bom. L R 415 = 24 B 456; and A I R 1922 C 
138; and 23 C 693; and 21 M L J 57 = 9 M L 
T 288=9? I C 686; and 124.1 C 714 = A I R 1930 
A 430; and5LL J 494 = 73 I C 874 = A I R 
1923 L 141; and 10 0 L J 376 x 77 1 C 340; and 

A IR1930 L 501 = 126 I C 591. 

— Decision in previous suit by Court which 
would have no peciiniary jurisdiction to try 
fehe subsequent suit cannot operate as res 
judicata so as to bar the subsequent suit : A 
I R 1930 L 501 = I R 1930 L 783=! 26 I C 59! ; 
see to the same effect : A I R 1930. A 430 = 

I R 1930 A 570 = !24 ! C 714; 35 M L J 689; 
31 P W R 1916 = 32 1 C 504; and the enume- 
rated above. But such decision is valuable 
evidence. 91 I C 1026 = A I R I926 C 603. 

— It has-been held that the rule skifced | 
above holds good even apart from s. 11 : 49 I 
MLJ4B0=22 L W 178 = A I R 1925 11 ■ 
1270 = 9! IC 497. 

— Valuation put by the plff. will determine 
the jurisdiction : A. t R 1926 C 1053 = 43 C L 
J 606 = 97 I C 209. 

— .But, as competency refers to jurisdiction 
of Couri- at the time when first suit, was 
brought and not when sribsecjuent suit is 
actually brought, a rise in the value of 
property in the roeanwliile may affect the 
pecuniary jurisdicti{.)n of the 0<.)urt trying 
the earlier suit. AIR 1028 Laii. 929=10 .Lab. 

■ 528 = 30PLR 620=n3I C 90. 


C. P. C. (!908) S. n i C&ntd). 

( 3 ) Competent Court— ( Contd, ) 

( I ) General Principles— ( Contd ) 

—But valuation of the same property 
differently, deliberately with a view to avoid 
jurisdiction does not take the case out of 
the imle of res 'jmiicaia AIR 1931 Lah 
217=32 P L E 214=Ind Rul (1931) Lah 956= 
134 I C 524; see to the same effect : 25 A 
L J 1035=A I R 1928 A 127=108 I C 462; and 
1 Pat LW 418=39 I C 551; 10 C P L R 89, and 
28 M L J 184=27 I C 989, and AIR 1932 C 
271=35 C W N 1203=137 I C 48=59 C 636; and 
22 O C 331=6 O L J 547=54 I C 335; and 14 M 
L T 189=25 M L J 379=1913 M. W N 690= 

2! ! C 15; and 16 IST L E 91=42 I C 657; and 19 
CWN 1280=2! C L J 157; and 31 C l 17; and 
29M 65; and24 M 275; 15 M 494; and II C 
153; and 10 C 697. 

—Where the value of present suit was 
beyond the jurisdiction of the Court which 
tried the previous suits. Held, that never- 
theless the principle of res judicata applied 
I as the increase in value was only due to the 
joining together of the subject matter of the 
previous ^uits A I R 11-24 All 849=L R 5 
A 580 Civ=22 A L J 745=83 I C 969. 

—Where the previous suit was under- 
valued* and was filed in the Court of the 
District Munsif and the later suit was filed 
in the sub-Court with the i^roper valuation. 
Held that the later suit was not barred A I R 
1931 All 21=1930 A L J 1254=Ind Rul (1931) 
All 237=130 IC 13. 

—Iircase of addition of causes of action 
with a view to swell the amount of valuation 
the Court can split up the causes and say that 
the second suit was barred in respect of the 
cause tried in the former suit : 25 M L J 379 
I =14 M L T 189=21 I C 15=( 1913 ) M W N 690. 

— But this principle being dangerously 
wide should not be taken* too literally : 9 N 
L J 11=91 C 913=A \ R 1926 N 234. 

— The decision on a question of title, l y 
a competent Court, with reference to the 
value of the subject-matter involved in the 
suit, will be res judicata, though the effect of 
such decision might be the determination of 
the title to an estate or estates the value 
whereof exceeds the jurisdiction of the Court 
of institution : 6 C L R 305=5 C 832. 

— First suit by Melkanomclar against 
I Kanomdar and rival Jenmi in a IMunsif’s 
I Court deciding against Jemni’s title Held, 

; the decision operates as res judicata in n 
i subsequent suit for redemption by the 
I Jenmi though the suit had to l^o brought 
! in sub -Court owing tt,> the amount of rent 
! claimed :2hW 433=27 I C 989=28 M L J 184. 

i —Dismissal of the -previous suit for posse- 
; ssion bars a subsequent suit for' posSessitm 
1 and mesne profits in ^ Court of superior pccu- 
; uiary jurisdiction where the claip for mesue 
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C. P. C. (1908) S. 1 1 r Conitl ■). 

( 3 ) Competent Court— (CowtJJ 
( ! ) General Principles— (CW(L) 


C. P. C. (1908) S. U (Cofitd). 

( 3 ) Competent Court— ( Contd ) 

( I ) Genera! principles— ( Contd ) 


profits alone had swelled the claim 16 N L R 

91=42 1C 657. 

—It has been held the Madras High 
Court that the expression “ competency ” 
refers to the value of the suit and not to 
territorial jurisdiction : A I B 1925 M 1167 = 

87 1C 705. 

—But in a recent case the Aliahbad High 
Court has held that for the purposes of res 
judicata it is necessary that the two Courts 
must have concurrent territorial jurisdiction 
1932 A L J 98i=A I R 1932 A 660. 
Secondly as to subject matter — the two 
Courts must have concurrent territorial juris- 
diction ^vhich depends entirely upon the sub- 
ject matter in dispute. 1932 A L J 984rA I 
R 1932 A 660. 

—In deciding whether the former Court 
had power to try the subsequent suit, the - 
Courts must look to the suit as it could have 
been framed but for the option given in 
the 0. P. C. as to the joinder of causes of 
action : 42 X C 657=16 N I R 91. 

—The word “ Jurisdiction ’Vnieans com- 
petency to entertain the suit with reference 
to its subject-matter and to the powers of 
the Court. 

—A fresh suit, on a cause of iiction which 
has arisen since the decree was passed in 
the former suit and which is not affected by 
it, is not barred. PL B 1900 p. 431=39 P R 1900. 

—If the joinder of other claims in second 
suit takes the case out of the jurisdictioji 
of the Court which tried the former suit the 
prior decision is a bar so far as the original 
claim was concerned. A I B 1028 All 714 = 50 
A 306=113 I C 745. 

■ —Where inconipolency to try arises only 
Ity inclusinji of iiuitiers other than subject- 
lualtcr of lii'si’ suit the decision in first suit 
operates as res* jitdJcu/a 36 L W 414=A I B 
1032 M 519 = 139 I C 761=1 B 1932 M 789 = 
A L B 1932 M 1466. 
— Por exhaustive illustrations of this 
]>riuciple see eases under sub- divisions 

( 3 ) Courts of Special Jurisdiction and 
, ( 4 ) Revenue Courts’ Decisions. 

( 5 ) Consent of parties if»can give jurisdiction 

Whereas the undermentioned holding con- 
tra : 2 C W bf 297=25 C 571; and 28 ,G 78; and 
' 180 P W K 1907=111 P B 1907; and 24 M 444; 
and 0 1 C 183; and 17 M 278. 

—Explanation 11, newly added to the Code 
of 1908, has now definitely settled the point 
tliat the coiu])cfcncy of Court for the purpose 
ofs. 11 is U) bo determined irrespective of 
any provision as to right of appeal from the 


decision of such Court : A I B 1927 A 189 = 

L B 8 A 33 = 99 1 C 299; 47 I C 837 = 41 A 54; 
and the decisions holding the second vievv 
under the old Code would now be good law. 

—But ExpL II does not bar a suit brought 
under CPC when a previous suit on the 
same was brought and decided under the old 
Code which permitted no second appeal. 29 
M L J 535 = 31 I C 214 See also : 11 P L B 
1911 = 97 P B1910= 14 I C 117. 

(7) Competency relates to the date of 
the first suit:- The competency must be 
{fudged as at date of 'prior suit and not as date of 
institution of suhsequent suit. 59 C 636 (639) = 
35 C W N 1203=137 I C 46=:A I B 1932 C 271= 

I B 1932 C 261=A L R 1932 C 739. See also: 10 
C 697; and 11 C 153; and 2 M L J 262 = 1 5 M 
494; and see cases under sub-division ( 4 ) 
Jurisdiction must be concurrent both as re- 
gards pecuniary limit and subject-matter- 
supra. increase in value of the property 
since the decree by the first Court does not 
take the decree from the operation^ of the 
rule of res judicata ; 35 C W N 1. 

— Thus where the suit was within the 
jurisdiction of a Munsif and the subsequent 
suit by reason of increase in the value of 
the property’^ w^’as beyond his jurisdiction 
such subsequent suit would nevertheless be 
barred. 22 0 C 331 = 6 0 L J 547 = 54 I C 335; 
see also 19 C W N 1280 =. 21 C L J 157 = 27 

I C 954. 

— A c(.)urt wliieh at the date of the 
institution of the first .suit had jurisdiction 
to try the sulisequent suit ljut was deprived 
of such jurisdiction before it pronounced 
judginont in the first suits is “ Court of 
jurisdiction compotont to try such subse- 
mient suit ” within the meaning of K 11. 42 
Mad. 702 = 37 M L J 248 = ( 1919 ) M W N 

768 = 53 !C33. 

"-(8) Fraud Whether affects competency :— 
A judgineui o])tained ]>y fraud or collusion 
cannot operate as res judicata : 19 0 C 334 = 3 
0 L J 501 = 36 I C 746 ; and 4 0 L J 520=42 I 
C 413; and L R 6 A 229; 26 C 891; sec also Evd. 
Act s. 44. 

— And where a jiuJguieni, decree or order 
is slit up against a party, such party is entitled 
to attack il on ground of fraud or collusion 
without ].)ringing a seijaratc suit for the 
purpose : A 1 B 1923 C 79 = 36 C L J 367 =70 

I C 548. 

—Burden lies on the partly alleging fraud, 
and it is not enough for him to show that the 
other party has told a perjured and untrue 
story, the fraud alleged must be actual and 
intentional : 21 C 612; and 37 A 635 = 30 1 C 
789; and 41 C 990 = 23 1 C 337; and 4 Pat. L 
J 187 = 50 ! C 451 ; and 38 A 7 = 30 I C 792; and 
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C. P. C. (1908) S. it ( Cofitd ). 

( 3 ) Competent Court— ( ConUl ) 

( ! ) General Principles— ( GoukI ) 

25 Bom. L R 893 = 77 I 0 ‘iO^A 1 R 19H B 
100; and 31 C W N 258 = 97^ 1. 879 = A I R 

1927 C 81; and 13 AU L J ^>8 7 30 1 G 7bJ-38 
A 535; and 5 Pat L J 2o9=l Pat L .1 
P H 0 G 98-2 U P L E 51=58 I t l_82, and 
A I E 1923 Pat 242=4 Pat L T 14^= vl^ I ^G 

{ 2 ) CouH havhiif no JiLrhdictlon. 

— Tho Court trying the first suit must be a 
Court competent to try tlrit suit. Born 

879 r98 I C 341 = A 1 R 1926 B 481. 

— Whore a judgment has been delivered 
by a Court which had no jurisdiction to liear 
the case, the judgment cannot be 
res judicata ; A 1 R 1928 0 296 = 107 I ’ 
A IE 1926 A (>50 = 95 I C 406; A I R 1930 L 
634; and 1 24:1 C 472, 

—Thus where the Courl; in the former suit 
had no jurisdiction in law to try the case, 
the former suit does not operate as a bar to 
the considoratiou of the question relating to 

—.Decrees passed without Jiivisdictioii 
are null and voi<Iand cannot bo pleaded as ics 
iudmaGi: A I E 1930 A OSl = 1930 A L .1 
132(> = !.n I G 801 = 52 A 848; sec also 47 C 
770; and A I K 1931 A ^>4 = 1931 f = 

I E 1931 A 331}= 131 1 C 248. 

— ! Rxpl. TV docs iii-it apply io sueli case.) 
SiiuiliuTv, oi’tler passoil .'"'illioiit. 
diction cauu-t operate as 'c-,',,; 

—Where a C<>urt liad jurisdiction, Imi was 
deprivTid of it boft)re delivery of judgment, 
the decision nevertheless operates as res 
judicata: 37 M L J 218^12 M 702r53 Ind 

Cas 33. 

But, whovG'. a plaint was refused for Wfint 

of jurisilici'ion, but the suit was filed again 
after the Court was conferred jurisdiction, 
Ik. hi there was no res judicata : A I E i(>31 
All 200=12 E 12 A 28 Eev = 15 E D IGO r Ind 
Eul (1931) All 228=130 ! C 4. 

--A Judgiuoiit in a prior suit in the Higli 
Court insliitiitcd without leave wiion only 
]iai't of the cause of action had arisen within 
the territorial limits of its original juris- 
diction will not be vr^i^jtnrimUtAw a subsequent 
suit in a Cbmi't having jurisdiction; the High 
Court not ])eing a Court competent to rleliver 
the judgment within the meaning of S. hi 
of tiio Evidence Act. 15 Bom li E (>72=37 B 

563=20 1 C 530. 

— And, if tho Gouri^ itself denied jurisdi- 
ction in the former suit and yei^ tho jnirty 
acquiesced, the pica of res judicata is not 


C. P. C. (1908) S. 1 1 ( OoHtd > 

( 3 ) Competent Court — ( Co?itd ) 

( 2 ) Court having no Jurisdiction— f Omki* j 

available in the later suit : A 1 E 

—A decision in a deolavatory suit eatiiiot 
be rejected merely beoauso the Gourt passiii^ 
it had no jurisdietion. Such dewsiou ih 
binding until it is set aside in appeal or by 
aiiv other recognized methocl and ope^5]tte^ 
XsfukataA I R 1926 Oudh 2)59 = 13 O L 
J 594 = 3 0 W N 233 = 93 1 C 95 1 ; see also, od 
Ind Cas 98=1 U P L R ( J 0. ) 7 : and ;A 1 

E 1926 ai. am = » “ 

— Decision on tho proceedings tor .Letteis 
of Administration does not oxieraie 5is r(;s 

sti' c" 

J « = r 1 1 C Hi; 

— A wid^^ Pa- 

ssion against the nephew executor and the 
sister. The latter in her written statement 
said that she had hoard of a will snider whnd! 
she was entitled to the property. I ho widow 
then entered into a compromise with the 
nephew executor, ami n, deeicc by consent 
was made against the hitter and an r-.n juirk 
* decree was made against tlie sister. 

i — Income-tax. authorities a, re imi. 

I 58 IM \i T 2<)0=3l h \V 738=1 B I93‘t Al. 

' I E 193U M 209=126 1 0 273=53 .11 420 F. B. 

1(3) SPECIAL OR EXCLUSIVE JURISDICIION. 

I ( ‘^ ) ^yntcifl ('tntiu. Coffrf. 

] 

! — Neither award nor decree *d Small 

(‘anse Court on fool the, rent (“:in iipeiaie a.- 
/VIS in a subsctpieid which iie 

Small Cause Court is not eoinpetent to Uo,” 
11 P 5t) ( 63 ) = 12 P li 'r 582 = VM) I 

I U 1932 P .1 13 = A I E 1932 P bio = A I. R 

1931 P 85, 

— A decision on au issue us a i uum' 

[Court Judge does not ha r trial of tlie sunn 

Mssuofts aroguliu- .Indgc A 1 U 19;.'l !5 ..!m 

I 1.62 = 48 B 541 = 26 13mii. L E b(2 = 83 I C 4». 

— A jiidgir.eut does not operate: lo <v,’ 

where the ^lufisif in hm ca{);M'iu- u . 

; Small Cause Court Jndee is not iiompi'lent tn 
I try the latter suit. A I U 1922* All 211 = 66 I C 

613; see also 16 A 14 d 782 = 17 i t H3i = 

, ^ 414 51,. 

1 — -All issue W’us dechied by a Sniau'dinale 

! Judge not eMirci.'^ing the jurisdietion ofyi 
1 Bmail Cause Court In asubmuiuiuit HUit in 
a Bmall Cause Court th« mim tMiie arnes. 
! HeJA that tlm Buhurdiuato Judgels rnmnum 
operated as as his inability to 
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C. P. C. (1908) S. II (Gontd). 

( 3 ) Competent Cmti—{Contd) 

( 3 ) Special or Exclusive Jurisdiction— f 
(A) Small Cause Court— ( ) 

try the subsequent suit arose not from 
incompetence, but from the existence^ of 
another Court with a preferential jurisdiction. 

14 N L R 115 = 48 I C 268. 
—Where the Small Cause suit was trans- 
ferred to M'unsifs Court and was tried along 
with cross-suit, it was held that the Small 
cause suit retained its character as such even 
after transfer to the Munsif and the decree 
passed in that suit could not operate as res 
judicata, VZ AL J 853^26 1 C 56. 

—A -decree for money passed by a Small 
Cause Court does not operate as res judicata 
in a -subsequent suit not of a Small Cause 
Court nature nor does the decision of the 
High Court refusing to interfei'e with that 
decree in revision AIR 1924 Cal. 487 r 28 C 
W N 271 c 39 C L J 532=80 I C 210. 

—But the decision of Small Cause Court 
as regards actual subject-matter is res judi- 
cata, though not as regards question of title : 

AIR 1927 M 96 = 98 I C 176. 

—And, although the decision of a Small 
Cause Court on a question of title to land 
ill a suit of small cause nature is hot con- 
clusive, the Court is not precluded from 
trying and deciding that question : 23 OWN 
647 = 52 !C 265. 

— Whether a decision on a claim for 
arrears of rent in a suit on the original side 
of Munsif ’s Court operates as res judicata in 
a subsequent suit for arrears in the small 
cause side see 18 M L T 171. 

( B) Probate and Administralmi Proceedhigs. 

—Every matter decided in proceedings for 
grant of probate or letters of administration 
does not operate as 7'es judicata in a sub- 
sequent Civil suit between the parties. The 
decision is final and conclusive in so far as 
its immediate purpose is concerned, and no 
suit is maintainable to qualify or take away 
its effect but if a matter has been decided 
incidentally, the decision does not operate as 
res judicata - 13 C L J 547 = 15 C W N 1021 

r 10 I C 434. 

— A question of status decided in pro- 
ceedings under the Probate Administration 
Act can be gone into again in a regular suit. 

“ lUBR 61 = 101X 987. 

—But the decision of a Probate Court as 
to genuineness of a Will and the status of the 
Rxeciitor is binding in all other proceedings. 
4.3 Cal. 694 = 43 I A 91 = 14 A L J 466 = 20 C 
W N 738 = 18 Bom , L R 397 =23 C L J 621= 
(191,6) 1 M W K 419 = 20 M L T 1 = 3 M L 
W544 = 31;M LJ 77 [PC.] =33! C9I4. 


C. P. C. (1908) S. II r Contdl 

( 3 ) Competent Conti— (Contd) 

( 3 ) Special or Exclusive Jurisdiction— ( Gontd) 

( B ) Probate and Administration 

Proceedings— f Gontd) 

— And the directions given in an adminis- 
tration suit, bind all parties, determine the 
construction to which the will gives effect and 
is final and conclusive. AIR 1922 P C 253 = 
20 A L J 625 = 43 M L J 116 = 24 Bom., L R 
937 =16 L W 963 = 49 I A 100 = 49 C 459 = 27 
OWN 174=36 C L J 57=67 ! C 561, P C. 
— Where a question of relationship of 
parties had been decided in a previous probate 
proceeding, a subsequent suit between the 
same parties in-volving the same question is 
barred. A I R 1930 P C 22 = [1930] A L J 70 
= 51 C L J 142 = 31 L W 182 = 7 0 W N 119 
= 34 C W N 201 = 58 M L J 171 = 32 Bom., L 
R 605 = 57 I A 24 = [1930] M W N 355 = Ind. 
Rul. [1930] P C 24 [P C] = 121 I C 200, 
— But an adjudication as to distribution 
of estate is not binding. AIR 1923 Rang. 9= 

1 Bur. L J 59=11 L B R 331=68 I C 671, 
— Where letters of administration were 
granted to the defendant in preference to the 
plaintiff, the order granting the letters of 
administration is not a bar to the plaintiff* 
bringing a suit for the purpose of determining 
any question of inheritance or of the right to 
be' appointed as shebait, the decree in which 
will supersede the grant 25 C 354. 

— Decision after contest is binding in 
I subsequent proceeding against contesting 
caveator. Grant of probate by a competent 
Court binds ail contesting parties unless good 
cause under s. 50 to set it aside is made out. 
AIR 1924 Mad 578=46 M L J 383=34 M L T 

141=79 ! C 44. 

— And, accm.*cliiig to the Bombay High 
Court, contentioiKS probate proceedings are 
under B. 83 of Prob. and Adm. Act “suits” 
and provisions of s. 11 CPC would apply 16 
Bom L R 164=23 I C 221=38 B 272; and 16 
Bom L R 6=23 1 C 325=38 B 309 P B. 

— In an application for probate of three 
wills executed by the same testator on 
dilferent dates the Court held that the two 
earlier wills were not expressly revoked by 
the last will, but it refrained from holding 
that any of the dispositions in the earlier 
wills was or was not superseded by the last 
will. In a subsequent suit based on the said 
wills. Held that the finding in the probate 
proceedings did not oi)erate as res judicata in 
the subsequent suit on the question whether 
any and what dispositions in the earlier wills 
were superseded by what disposition in the 
last will, though the plaintiff who was appli- 
cant in probate proceedings would be pr-eciud- 
ed from averring that the last will revoked 
the earlier will. 9 I C 6,13=21 M L J 485=9 M 
LT319=(1911) IM WN 199. 
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C. P. C. (1908) S. U ( Qo7itd), j 

( 3 ) Competent Court“-( Co7dd ) j 

f 3 ) Special or Exclusive Jurisdiction— j 

{D) Other Courts of special JurlscUctmi. 

— ( 1 ) Introductory:— The decision of a 
Court of special jurisdiction will be res judi- 
cata in a Court of general jurisdiction, pro- 
vided the decision of the Court of special jur- 
isdiction was within the jurisdiction of that 
Court AIR 1932 L 623. 

-—Bui the decisions of the Courts possess- 
ed of exclusive jurisdiction have the ^ effect 
of irrespective of the limitation 

that the first Court must be competent to de- 
cide the subsequent suit. 9 0 W N 488rl87 1 
C 606-1 R 1932 ‘0 243=16 R D 246=13 L ti 246 
(Rev.)=A I R 1932 O 199=A L R 1932 O 507 
(F B). Decision in a former suit cannot 1)6 
res judicata in a subsequent suit of a special 
character given to it by a special law, unless 
the previous suit also could fall within the 
class of suits to which the special law applies: 

16 I C 442=14 Bom L R 579=36 B 548. 

—(2) Dekhan Agriculturist Relief Act:— 
Under the Act the Court is given exclusive 
jurisdiction over a certain class of suits, and 
a decision in a former suit tried by that Court 
will operate as res judicata if tlae suit falls 
within the particular class to which the Act 
applies : 16 I G 442=14 Bom L R 579=36 B 548. 

— ( 3 ) Insolvency Proceedings:- Decision 
under s. 7 of the Presidency Towns Insolve- 
ncy Act is res judicata AIR 1921 Mad 45G 
=42 -M L J 141=15 L W 368=1922 M W N 77= 

65 I 244. 

— Decision of Insolvency Court on a ques- 
tion of fraudulent transfer cannot be re- 
opened in a suit in Civil Cturt : 57 I C 612 = 

I6NLR201. 

— Adjudication by Insolvency Court on an 
application under s. 22 bars a subsequent suit I 
in Civil Court : 15 A L J 661=33 I C 798. ! 

— The plff objected to the attachment by a i 
receiver of certain property under S. 22 of | 
the Prov. Ins Act on the ground that the pro- i 
party attached belonged to him. The objec- , 
tion was dismissed and the order was upheld | 
in appeal. Plff. then brought a suit for a j 
declaration that the attached share belonged ! 
to him. Eeld^ that the suit was barred by : 
ras judicata 41 All 378 = 17 C L J 374 = 49 ! C - 
590. see also 1921 Lah 58=2 Lah 147=3 Lah I. ^ 
J 233 = 77 Pun L R 1921 = 61 I 0 332: 40 I C ; 
220 = 22 P R 1917 = 14 P W R 1917. i 

— But where the Insolvency Court re- | 
fused to entertain application to set aside a i 
transaction several years old a subsequent I 
suit under s. 53 T. P. Act was not barred : A I 
I R 1922 All 443=64 I C 523. | 

— { 4 ) Land Acquisition Act Where a 
dispute as to the title to receive the compensa- 
tion has been referred to the Court under the 


C. P. C. (1908) S. Il Y Co7iid ). 

( 3 ) Competent Cmtt—{Conid) 

( 3 ) , Special or ■■Exclusive Jufisdiction—f Could) 
(D) Other Courts of special Jurisdiction— f Cmdd) 

Land Acquisition Act, a decree therein ren^ 
ders the question of title res judicata* A I R 
1924.CaT757=28^ C W N 295=86 I 0 K12H; see 
■■ also 2 C L J 359=10 C W H 99L 

—A prior decision in land ataiUisitfon ease, 
though between the same parties and in res 
pect of adjacent land, is not res judicata if 
land is acquired under difl'ereni notifieatioiL 
A I R 1928 Lah 2(53=1 12 I C 797. 

— { 5 ) Liquidation Proceedings:— Opinio!t of 
the liquidation Judge regarding plea of^ siO 
olf does not operate as res jmliiiata 53 I C 623. 

—Decision of liquidaiitig Court eannot be 
reopened in a Civil Court : 40 P R 1918=60 
F W R 1918= 45 I C 84. 

— Courtof competent jurisdiction a<lju<ilca- 
ting on the liquidator’s claim on the strength 
of a promissory note, the same matter cannot 
be re-agitated in liquidation Court. 87 P W R 
1918 = 86 P L R 1918= 46 I C 586. 

— An order passed by Court bringing the 
name of a person as a contributory (>n the 
list of contributories if not appealed against 
is final and operates as res judicata. 41 P L R 
1915=226 P W R 1915 = 28 I C 95. 

— ( 6 ) Specific Relief Act:— Decisioji under 
s. 9, Specific Relief Act as to possession is 
resj7idicaia.A.mim Cal. 758 = Ind. RuL 
(1929) Cal. 178= 114 I C 82. 

— Plff, having been dispossessed bn,)ugl;it 
a suit on the regular side for possessicin iindei* 
S. 9 of Specific Relief Act and the suit wa.'^ 
decreed. Plff. then brought* a suit in the 
Court of Small Causes for recovery of 
damages by way of mesne profit on the 
allegation that he had been dispos.'^e,<sed. 
The 'Small Cause Court Judge franuMl 
only one issue and dismissed the suit htshling 
that the plff’s allegation was fuLs(‘ : Held that 
the issue as to dispossession was res judimhi, 
and the suit ought to have Imeui tried* on thin 
basis. Held also, the Munsif wh<^ had t riot I 
the former suit was competent to try the pre- 
sent suit for damages within the meatting fd' 
S. 11 of the C F Code 15 A L J 789=39 All 717 

=42 I c m. 

—(7) Succession Certificate Act:— Decision h 
under the Succession (Certificate Act are noi 
res judicata AIR 1924 Lah 493=5 Lah 1U5=9| 

, I C 138; see also 24 W’’ R 111 amt cases iiudav 
j sub-division { 4 ) Special and Exclusive jtjrisdi* 
ction-(B) Probate and Administration Proceedings. 

( 4 ) REVENOE CDLiTS, DECISIONS m 
8pmp$i$ 

( I ) Matiera wifchtii exclusive jnrisfilciion 
of revenue Courts. 
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C. P. C. (1908) $. II ( Contd), 

( 3 ) Competent Court*— 

( 4 ) Revenue Courts decisions of— ( Coibtd ) 

( 2 ) Matters not within the jurisdiction 
of revenue Courts. 

( a ) Ejectment suits. ■ 

( 4 ) Mortgage. 

( 5 ) Partition suits. 

( G ) Fattah, decision relating to 
( 7 ) Relationship of landlord and tenant, 
decision as to. 

( B ) Rent suits 
( 9 ) >Status, decision on. 

(10) Title, decision on. 


— ( 1 ) Matters within exclusive Jurisdiction 
of revenue Courts:— Decision of Revenue Court 
on a matter exclusively within its jurisdiction 
will be res judicata in a Civil Court, AIR 1932 
L 623; see. also A I B 1929 L 586 =: 11 L L J j 
248 = 30 P L R 427 =: I R 1930 L 251 = 121 ! 
I C 507; AIR 1927 A 189 = D R 8 A 33 Rev.r j 
99 I C 299; 14 A L J 373=33 I C 86=38 A 302. 

—Revenue Court decision operates as res 
judicata wdieii the Couit is empowered by 
Jaw to decide the question : 38 A 302 = 14 A 
L J 373 = 33 1 C 86. 

— Where the order of the Court of 
Revenue is not without jurisdiction, the 
Civil Court has no jurisdiction to question 
the the correctness or validity of the order 
of the Revenue Court on the matter 
within its jurisdiction even if it made a 
mistake. 9 6 W N 610 = 13 L R 303 ( Rev. )= 
16 R D 472 = 139 1 0 498 = A I B 1932 0 

273 = I R 1932 0 364 = A L .R 1932 0 599. 

— Civil Court will not disturb a decree 
passed by competent Revenue Court of 
exclusive jurisdiction. AIR 1923 All. 437= 
L R 5 A 144 Rev. = 72 C 276; see also AIR 
1926 0 205 = 3 0 W N 210 = L R 7 A ( 0 ) 
79 = 93 I C 62 =13 0 IJ 496i and 41 A 203=49 
I C 118= 17 A L J60. 

— Civil Court cannot treat a decree of a 
Revenue Court as idtm vires because it is 
of opinion that the Revenue Court has 
exceeded its special jurisdiction AIR 1926 
Oudh 369=93 I C 85. A suit in Civil Court to 
annul a Revenue Court decree is barred. 
A I R 1926 Oudh 348 = 6 0 W N 1214 = 93 I 

C 374. 

—It has been -held by the Madras High 
Court that a decision of Revenue Court in a 
suit exclusively triable by it does not bind 
the Civil Court, though the subsequent suit 
could not be brought in tie Revenue Oouri as 
s. 189 ( 3) Madras Estates Land Act is not 
more comprehensive than s 11 of the C. P. 
Code. 43 M 859=:( 1920 ) M W N 639 = 12 L W 
512 = 28 M L T 359 = 39 M L J 476 = 60 I C 

700. 

Finality or correctness of the Revenue 
Court decision under s. 106 B T Act. cannot 


, C. P. C. (1908) S. n ( Covfd). 

I ( 3 ) Competent Court— ( Ccm/d ) 

( 4 ) Revenue Courts decisions of— (CVw/d) 

be questioned in a civil suit ; 18 C VV N 466= 

20 1 C 9!0. 

— And an order of settlement Officer under 
s. 106 B T Act or decree under s. 9 of Act 111 
of 1898 ( B C ) operates as res judicata 22 C L 
J 148 = 30 i Ci944; see alao 2 C W N 491. 
— Under s. 105 B T Act the Revenue 
Officer has jurisdiction to decide whether or 
not the applicants are joint landlords : A 1 
R 1926 C 1180 = 97 I 0 702 = 30 C W N 974. 
— A decision of a Rcvenne Court under 
199 ( 3 ) o})erates as res judicata in a t?ivil 
Court AIR 1927 All. 717 = 25 A L J 387 =L 
R 8 A 122 Rev = 49 A 606 = 1011 C 501. 
— Suit in Civil Court after adverse deci- 
sion in Revenue Court for same relief is 
1 barred, A I R 1923 All 527 = 77 ! C 638. 

I — Decision by Collector as to emoluments 

1 of office under s‘. 13 of Mad. Hereditary Vil- 
lage Offices Act 1895 is res judicata : A I R 
1930 Mad. 573 = 31 L W f 37 = 58 M L d 542 
= Ind. Rul. (1930) Mud. 162 = 127 1 C 226^ 

—Order of the Land. Record Officer decla- 
ring that a person who had mortgaged his 
village should be declared as ex-proprietary 
tenant of his sir land will operate as res 
jud'kata in a subsequent civil suit. AIR 1929 
Oudh 362 = 4 Luck. 220 = 6 0 W N1310 = 
Ind. RuL (1929) Oudh 277 = ! !5 I C 837. 
— Defendants successfully pleading in Re- 
venue Court that suit did not lie in that 
Court, cannot resist the suit subsequently 
filed in the Civil Courts on the ground that 
it does not lie in Civil Court. AIR 1927 
Ail. 711 = L R 8 A 283 Rev. = 105 I C 639. 

I — If an objection is raised to a suit that it 
1 is barred by s. 32 of the Agra Tenancy Act, 

I 1901, 

— Prior- decision in Revenue Court ope • 
rates as res judicata so far as Revenue Courts 
are concerened. 2 U P L R (B R) 24. 

— Where the snbject-matter in the subse- 
quent Civil sxiit was different from the one 
the former suit in Revenue Court, but the 
title in both suit was the same. Held the 
Decision of Revenue (’ourt is res judicata. A 
I R 1924 Ail. 10=L R 4 A 165 Rev = 21 A L J 

.330 = 72 I C 155. 
— Dispute between rival claimants once 
decided by Revenue Court cannot be re-opened 
in Civil Court — Agra Tenancy Act s. 167. A I 
R 1924 AIL' 609=78 I C 1008. 
— The effect of a decision operating as res 
judicata is not destroyed by subsequent 
publication of Record of Rights. AIR 1921 
Cal. 761 r 35 C L J 200=60 i C 389. 
— In a correction of jamahandi case the 
Court did not frame specific issues for trial 
as provided by S. 42 of the U. P. Land Rev. 
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C. P. C. (1908) S. II (Conkl) 

( 2 ) Competent CmtU—iContd) 

( 4 ) Revenue Courts decisions Qi—{Qontd) 

A.ct, but clearly and definitely understood 
the issues, heard the arguments of, and cases 
cited by, both the parties and pronounced a 
decision. Eeld that such a decision though 
passed in a miscellaneous proceeding and 
without a formal drawing up of issues, does, 
under S. 44 of the U P. Land Rev. Act. ope- 
rate as res judicata in a subsequent case, for 
declaration of tenure between those parties 
as regards ihe kind of tenure already deter- 
mined in jamal)andi. 1 OLJ 745r27 I C 73. 

— But a Civil Court decree in a suit foi 
profits cannot operate as res judicata, such 
suit being only triable by a Revenue Court 
under Tenancy Act. AIR 1922 All. 397 = 

65 I C 530. 

{ 2 ) Matters not within the jurisdiction of 
Revenue Court: — A decision of a Revenue Court 
on a matter within its jurisdiction will bar a 
subsequent suit in another Revenue Court 
on the same matter between the same parties 
2 0 L J 63 = 27 I C 525. 

— Revenue Court’s decision on compromise 
ill mutation proceedings, See C P Code, 0. 

32, R, 7. 12 A L J 998. 

— Decision passed by Revenue Court on 
question whether a land is an estate or not, 
will not be res jiidicaia in a suit in a Civil 
Court for a declaration that the lands do not 
form an estate. 14 L W 251=69 1 C 938. ' 

— Pl:ff’s suit in the Revenue Court against 
the deft, for possession of an occupancy 
holding Was dismissed. 

— The piff. thereafter sued in the Civil 
Court for possession of the holding and a grove. 
Eeld, that the decision as to the holding could 
not operate as res judicata in the civil suif 
relating to the grove, inasmuch as the Revenue 
Court could not have decided the suit brought 
in respect of the grove. 34 I C 162. 

— Proceedings relating to the amendment 
of jamahandl is of a summary nature and 
does not operate as res judicata so as to bind 
Revenue Courts 2 U P L R. (B R) 127. 

— The Revenue Court is not a competent 
authority to decide finally whether any parti- 
cular lands constitute an estate or not. A I R 
T921 Mad, 473=14 L W 251. 

— A former decision by a Revemue Court 
cannot operate as res judicata in a snbseciuent 
suit which is only triable bv a Civil Court. 
69 P W R 1913=196 P L R 1913=48 P R 1913= 

18 ! C 918. 

—Whore a Revenue Court which is not 
authorised to determine a matter finally gives 
a decision on the matter it doe.s not operate 
as res judliWa in a suit in the Civil Court. 73 
P R 1915=11 1 P L E 1915=64 P W R 1915 = 

29 i C 77S 

( 1 . ) 


W', 

I C. P. C. (1968) S. If r €07iid ), 

1(2) Competent Court— ( Contd) 

(4) Revenue Courts decisions of — (Oonid) 

— A decision of a Revenue Court dechling 
that the plff. as co-sharer was not entitled t<j 
maintain a suit for ejtjctrnent cannot operate 
as res judicata with reference to the question 
whether the plff. as a lamhardar is entilled 
maintain such a suit. 35 1C 612. 

— Decision of Revenue Court ofi its own 
want of jurisdiction is not res jmlieata, A I R 
1929 All. 132=L R 10 A 173 Rev. 

— As* there are no Revenue Courts in 
Burmah, there is no rpiestion of res judicata 
as to ordeivs of revenue officers. 8 L B R 556=9 
: Bur L T 183=35 I C 356. 

— A Certificate Officer, is not a Court, Bij 
any decision by him cannot operate as re.^ 
judicata in the Civil Court AIR 1929 Cal 130 

:: =112 1C 71., 

— A decision of an Assistant Collector of 
.the Second Class about a certain hhndkhaslt 
being owned by one party does not bar :i suit 
in the Coui't of an assistant Coliecior of the 
First Class. A I R 1024 All 466=1. R 5 A 1U5 
- ■ ■ ■ Rev. = 88 I C 164. 

— Incidental expression of opinirm by 
Revenue Court, is no bar in the Civil Court. 

23 I C1»5. 

— A decision of an Assistant Collcicbm 
second class does not operate as res judicata hi 
a suit of the same nature iustitute<l in tluj 
Court of the A.ssistnnt Collector first clasi.-, 
which the former was not competent lo try, 
28 C 78 not followed. 11 A L J 231=19 I C 126. 

— Decision by Revenue Court as ^ iri 
quantity of land Is not res judi«‘aia in t’ivii 
suit. 19 CL J 24 L 

— Revenue Court’s judgment iidiu* parties 
may be relevant but is not ms' judieafa. bill h 
W R 1913 = 280 P L R 1913 r 20 I C 831. 

— Point incidentally decided hi Betlbnut-nt • 
proceedings is not res judicata : 18 C W N 333. 

— Decision of revenue court is not ros 
judicata in a suit in Civil LVun-t uiadt? }* 
within the cognisance of flie latter l‘our1. 

(1920) 1 W 6J9. 

— ’( 3 ) Ejectiiiefit_Stjlts:— Ejectiuent tha ree 
by a Rev. Court utuliu' s. 95 Agra. Tra. A at 
is no b:ir to a suit iii Civil <5mrt. 1;> .\ b d 

=27 I C 913=37 A 22L 

—Previous suit in Rtfvenue Court IVir 
ejectment ‘‘as ienfinC’ does md bar a 
sequent Civil sub iV>r eieettuent as trespasser; 
17 AL J6-i6=1 PPL 11(11 C)7ir50 ICTIIL 

—In a suit fur declaration that mortgage 
in favour of appellards was beiuwiu ami voiil, 
a finding of a Revenue Court agtiitHi fdif’s 
allegation in a prior a|eetmeut Riiit nyaiiMb 
him operates, as res Judicata: A I E If II I. SfIL 

—In % suit for ejectment hy a bi 
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C. P. C. (1908). S. n ( Co7itd,'), 

( 3 ) Competent Court‘~»( Contd ) 

( 4 ) Revenue Courts decisions of— fCowid) 

Bev. Court, the tenant claimed possession as 
servant of a third person, who was added as 
deft. No issue as to status of the person was 
framed, but an ejectment decree was passed. 

’ — ^Held, the decree did not bar a subse- 
quent Civil suit by the third person claim- 
ing the land as grove : A I R 1929 A 17rL 
R 9 A 289 Eev. = I R 1929 A 374zn5 I C 454. 

— As a suit for ejectment cannot be tried 
by Asst. Collector of Second Class in U. P,, a 
dismissal of suit for rent in such Court does 
not bar a suit for ejectment against the same 
party in Court of Assistant Collector of 
First Class. AIR 1926 All 34=89 I C 379. 

—Similarly a decision of the Assistant 
Collector, Second Class in a suit for ejectment 
is no bar to the decision in an ejectment suit 
of the Assistant Collector, First Class AIR 
1933 All 368=82 I C 790. 

-—( 4 ) Mortgage Suits:— Decision in a suit 
under s. 44 of Agra Ten. Act, that the mort- 
gage was satisfied does not bar a subsequent 
suit in Civil Court for a declaration that 
the mortgage still subsisted : 17 A L J 352 = 
49 I C 59i=4l A 369. Revenue Court’s deci- 
sion in redemption proceedings bars subse- 
quent civil suit for redemption. AIR 1924 
Oudh 245=10 0 D J 606=L R 5 Oudh 92=80 

I C 698. 

—An occupancy-tenant mortgaged his occu- 
pancy holding in 1893. In 1908 he relinqui- 
shed the holding. The zemindar brought a 
^it against the mortgagee in the Revenue 
Court for ejectment and obtained a decree: 
MM, that the mortgagee could not subse- 
quently sue in Civil Court that the relinqui- 
shment was ineJSective as against him. 8 A 
LJ 940=11 I C 287, 

—In 1863 H. executed a deed of condi- 
tional sale in favour of F. transferring his 
share in a village to him. In 1864, the question 
of the proprietary title to the village came 
for determination before the same Settlement 
Courts thej^ decided that whatever rights H 
had in the village, had been transferred by 
^ representative of F. and 
mat H, had also made over possession to him 
The purchasers of the equity of redemption 
under the deed of 1863 brought the present 
smt for redemption Held, that although the j 

Settlemeat Courts had lost sight of the fact \ 
that under the deed of 1863 the executant had 

a right of equity of redemption which had not 
been taken away by foreclosure proceedings 
and which was still in existence, the decision 

that H. had no 
right left the property was final on the 
question of the existence of a right to redeem 
gqd that the present suit was barred by res 

/udicaia. 23 0 C 270. 


C. P. C. (1908) S. II ( Conld ). 

( 2 ) Competent -Court— ( Conld ) 

( 4 ) Revenue Courts decisions at— {Contd) 

— ( 5 ) Partition Suits:— S. 11 of C P Code 
d(^s not apply to orders passed by Rev. 
Officers in partition cases 5 P R (Rev.) 

1914=229 P L R 1915=27 I C 4i7. 

Dispute settled definitely by Revenue 
Court in partition proceedings, cannot be 
re-opened in a Civil Court A I R 1926 Oudh 
72=12 0 L J 638=2 0 VV N 539=89 ! C 221. 

~(6) Pattah decisions relating to:— The 
decision as to the propp terms of a puttah 
in respect of one fasli is res judicata for sub- 
sequent faslis also. 13 L W 307 = 62 ! C 501. 

( 7 ) Relationship of landlord and tenant, 
decision* as:to 

--But where Legislature has conferred 
jurisdiction over the Revenue or other 
Court to decide questions of title or other-' 
wise, such Court is competent for such 
purposes. Thus a decision under s. 105 B. 
i . Act by Revenue Court as to existence of 
relationship of landlord and tenant between 
the parties is res judicata in a subsequent suit 
for e3ectment Pat. 3 L J 379=46 I C 125; and 
see pases under sub-heading (10) Title 
decision on infra. ’ 

—A suit to eject the defendant on the 
ground that he was a non-occupancy tenant 
ttom year to year was dismissed by the 
Revenue ^ Court as the deft was holdino' 
under a lease Plif . next sued to cancel thi 
Courts, on the ground 
that the lease was given without authority. 
Held, that the Rev, Court had jurisdiction 
to go into the question of validity of the 
lease and that the smt was not maintainable 

37 All. 41 = 12 A L J 1252 = 26 I C 731. 

. ® X Suits : — The doctrine of res 

3 udwata IS not applicable to rent suits 
(Ubiter). mid even otherwise, as the two 
suits related to different /ots, the doctrine 
was jnapplicable, ^^2 j 103 

—Decision of Settlement Officer mor to 
Act of 1898 (B C) as to the 
claimed to be held as rent free, to payment 
embodied in a record of rights does not 
bar a Suit for assessment of rent or same land 
in Cml Court 22 C L J 57. 

, — The earlier finding does not become 
tinai in a case where the Court that tried the 
prior suit for rent has no power over the 
claim in a subsequent suit for rent. L R 3 A 

156 Rev. 

» a suit for recovery of rent of the 
area of a house site included in the tenant’s 

^ Civil 

Court establishing and declaring the land- 
lords right to get a reasonable rate of rent 
on the site in question operated a^resjudi- 


533 


Desai’s All India Consolidated Civil Digest 1911—1934. 


534 


C. P. C. (1908) S. II ( Contd ) 

{ 3 ) Competent Court — {Contd.) 

( 4 ) Revenue Courts decisions of—r Contd) 

eata, though mere finding in the judgment of 

the Civil Court on the question of the land 
lords’ right might not operate as such 23 M 

LT 183 = (1918) MW N = W 471 

—A Eevenue Court has jurisdiction to 
entertain a claim between rival claimants to 
a tenancy. 

—A decree for rent therefore does not 
operate as a bar to the maintenance of a mit 
f OT declaration of a right to a tenancy against 
a rival claimant. A L J 296 - 27 I C 914. 

^ decision of a Civil Court in a suit for 

contribution of rent does not operate as res 
judicata in a subsequent suit in the Re^„®“ue 
Court for division of holding, 

—Finding of collector as to payment of 
rent is no bar to subsequent suit for deter- 
mination of rent. 37'® 706. 

—The decision of a Deputy Commisrioner 
in a proceeding held under s. 185 ot *-!/ |[; 
Land Eevenue Act or s. 158 of the Oudh 
Land Eevenue Act, 1876, does not render 
the question of the amount of rent and 
cesses payable by an under-proprietor to the 
superior proprietor, res judicata. u 1 1 jji. 


.^r 9 ) Status, decision on:— Where Settle* 
meat courts have fully gone into^ the rival 
claims and dealt with and decided all points 
raised, it is not open in subsequent^ procee- 
dings to one party to ^ deny the stetus of 
another party as found by such Settlement 
Court’s or to assert more than was awarded 
by such Settlement Courts. 39 M L J lid = 
28MLT.334 = 25 C. W. N. 170 = 23 0. 0. 
291 = 18 A. L. J. 1057 = 7 0 L J 419 = 57 I. C. 

^ ( P. C. ) 

Revenue Court decision as to status of 

a tenant cannot be ®®^„^®^de in Civil Court : 
A. 1 B, 1922 A 336 = 20 A. L, A 

—Decision of a Revenue Court on the 
status of tenant operates as res in a 

subsequent civil suit : A. L R. ^1923 U - 

—Decision of Revenue Court in a rent 
suit as to status of a tenant operates as 
res judicata : A I R 1921 A 348=58 I C 772= 

43 A 19 I. 

—But it has been held by Oudh Court 
that a Revenue Court’s decision regarding 
the status of a tenant will not bar an ad3U 
diction on the point by the Civil Court A 1 
R 1937 Oudh 183=14 R D 196=100 ! C 851. 

—Revenue Court declaring a tenant to be 
grove-holder, the landlord cannot bring a 
subse<^uent civil suit to eject the tenant a'? 


C. P. C. ( I90S ) S.H f Contd, ) 

( 3 ) Competent Cmti—iOontd) 

( 4 ) Revenue Courts decisions of— 

4r! it lit 

—A decision by the Revenue Court that 
defendant was not plaintiff’s tenant 
not bar a plea that a party was a rent free 

A I E 1924 All 47fcL E 5 ^A m 

—A decision of Revenue Court on 
question whether plaintiffs were agricultural 
tenants or not is one w^tlmi its 
AIR 1927 All 613=L R 8 A 235 Bev=l02^^ C 

— A decision of a Settlement Officer passed 
in a case relating to the amendment of nma 
handi declaring deft’s status as tenant liable 

to pay rent is not m either in the 

Eevenue Court or in the Civil Court. 14 A L 
' • J14U=4J I V J4J. 

—(10) Title, decision om- As a rule, revenue 
Courts have no jurisdiction to decide ques* 
tions of title and questions as to rights of the 
landlords and tenants inter se : 24 A L J 
S=98 IC 983=A I E 1927 A 70=48 A 774, 

—Hence, the decision by a Eevenue Court 
of a question of title, though such decision 
was necessary for the disposal of the case 
before it, cannot prevent the same question 
beins' again litigated between the same parties 
in a Civil Court 26 All 468=24 A W N see 
to the same effect : 27 M L f 
641=27 IC 162; and 1912 P L E 186*155 F W 

R 1912=16 10 886; and 
P W E 1918=47 I C 98; and A 1 R 192h D 
181=89 I C 810; and A I R 1930 A «>11 = 1930 
A L J 756=125 I C 23=52 A 823rU L R A 
(Rev.) 207; and AIR 1931 O 21=129 1 C 173=7 
0 W N 1106=11 L R A (Rev.) 385=6 luck 419; 
and 38 I C 814=1916 P C 150=20 0 C 8=15 A 
L J 113=109 Bom h R 202=26 (J L J 0^5=21 
C W N 582=32 M L J 388=21 M L T 102=191? 
M W N 456=5 0 L J 34; and 2 C L J 306; hihI 
15 I C 239; ■ 17 A L J 646=1 U P h li { .U. C ) 
74=50 I C 734; and 27 A 569=2 A h J 283r2li 
A 468=1904 AWN i09; and I Cai I J 310: and 
I! Cal WN 939; and 20 Ind Cas 298=liK:ai 
L J 197=! 8 Cal W N 938; and 29 Ind Crs 122= 
19CalWN' 636; and 34 I C 354; and 25 1C 
372; and 7 M 61; and 17 M 106: and A J H 1920 
Pat 215=10 Pat 337=12 f>at L T 7 II; 


—A Civil Court can entertain a suit f*»r a 
declaratory decree that pi ff. has ac<ju'trc4i a 
proprietary title iti the land nolwitliHbiiicling 
a Eevenue Court decision that plaintiff is 
i merely the tenant of - ,■ the -. clef i:. 

decision by the latter court on the 
I of title is not resjuMmia In the Civilhniif. 7 
i p. W-^R 1918=4.5...F,B.ltli. ?= ,S4, F„ hM 1918 
' #1 c 13* 


I- if 
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C. P. C.(I908) S. II {Contd). 

( 3 ) Competent Court— ( Contd) 

( 4 ) Revenue Courts decisions of— f Contd. ). 

—Previous suit in Bevenue Court, does not 
bar a subsequent suit, in Civil Court for a 
declaration of the plf ’s title as against strang- 
ers : A I B 1030 0 21=7 OWN 11,06=14 B I) 
669=1 B 1931 0 93=129 I C 173. 

, A decision of Bevenue Court 011 title 
be questioned by a 
Civil Court it the Bevenue Court proceeds 
lipon an eiiti^ of a certain person’s name in 
the revenue papers as conclusive on the 
question of title 19 A L J 279=3 D P L B 
(Ail) 47=62 I C 684. 
'—Decision by a Bevenue Court, in a suit 
tor resumption of a mnafi holding that the 
holders had, no transferable rights and that 
the transferor had obtained under proprietary 
rights does not bar a suit in Civil Court by 
tmnsferee for a declaration, that he had 
ODtaine.a title ns under proprietor A I B 
Oudh 344=5 0 W N 487=L RIGA 38 e" . =12 
R D 153=3 Luck 636=1 10 1 C 357. 

pleaded tha.fc he vas rent-free grantee 
and the Court found for J.im, it was lilld in a 

thaf tC dp4“‘ declaration 

+w , ^ '^®’’f “®* rent-free grantees, 

that. a question of proprietary title was 

decided in their 
favour by the Revenue Courts and that by 
not appealing to the Dt. Judge, the plfl 
It to. become final and the subseq^nt 
suit in a Civil Court was barred by resjudi- 
ea.ta 37 All 280=13 A L J 326=28 I C 432. 

« the Reyeune 
thlp ®"it pleaded 

Collector *^® Assistant 

nrivp that the plaintiff had failed to 

ilcision the 

qecision of the Bevenue Court operated 

rdsjM&cata, as tetween the parties 8 A L J 
■ a -I . <"<> Cas 924 . 

under^riOfi^B T 9""®®«?“ of Kecord 

deff t Act does not bar a suit by 
deft foi declaration of title and reooverv of 
possession A I R 1927 Cal 246=54 C iT/rM 
; ^ 0 L J 467=100 I C 293. 

suit ■‘®® ff'o revenue 

has deohird ifelf iwisdiotioa 

d.«io”,TA L jffli ”w*, sr. I 

A 257=6 A L J 138=1 I C 885. < 


conferred 

questions of titl» i, decide 


c. R e. ( 1908 ) S. H (Contd). 

( 3 ) Competent Court— (Co/i^d) 

( 4 ) Revenue Courts decisions of— (Co//rA/) 

21 I C 2; and 38 A 533 = 14 A L J 734 = 35 I C 
41; and 4 0 L J 68=39 I C 133. 

' llius a .B,evouue Court dorhsio!! on 
in-opriotary title under ss. 199 and 201 of Aom 
len. Acfc cqieratcs as res judicata in Civil 
Court. A I B 1922 A 95 = 66 I C 915 = 20 A L 
A iV? effect : 29 All 160 = 4 

^ All 8 r 6 

^ O 7/ = 7 Ail L J 555 = 6 

IncJ Cas 834 and 2 A L J 334; and A I B 1922 
All 9o = 4 U P L B (A) 113 = 20 All L J 340 
and I A W N 1907: and AIR 1921 All 59 = 19 
AllL J 279 = 69 Ind Cas 684 
~ A decision of Assistant Collector actinty 
under s. 199 ( h ), Agra Tenancy Act. bars a 
subsequent suit to determine title between the 
same parties. A 1 B 1923 All 556 = L B 5 A 
26 Bev. = 73 I C 460. 
—A .decision as to title under s. 177 of 
Punjab Land Bevenue Act by a Bevenue 
Court IS res judicata in a Civil Court. 63 I C 

T ' , 781. 

n ■^nn landlord under s. 148 A 

4. ^ ^ cosharer landlord who was also 

Huf fs' purchase of tenancy. Held, 
that the decision as to validity of the said 
purchase barred a subsequent suit by planitiif 

invalid ALE1933 C2 = 59C 1250. 

a revenue Court decision under 

S‘A cTt'sSS'o fISs f4lf .Sf 

31 1C 691. 

, . “But Where a Revenue Officer could have 
tried question of title in partition proceedings 
as a Ci vil Court, but did not try it as a ffivil 
Court, the question was not barred by res 
judicata: 91 I C 528 = A I R 1924^ 128 

. “"'^horc, after relinquishment by tenant 
an I landlord, the latter obtained 
an eiparte dooeree against the mortga^^ee <>f 
the tenant althongli a suit by the mortganoe 
contesting the relenquishment was pending in 
Civil Court. Held, that the suit by thrrao " 

tgagee was barred by res judicata. 8 A L J 940. 

( S ) Criminal Courts, decisions of. 


n,. “4“'^ ^generally, no fact found to he 
pioved in Criminal Court shall on that account 

w N 4l4-7,7/2r" 'V CoJrt - n" c 

6 wVrrv“ » same effect : 

6 W R Civ. Ref 26; and 10 W R 56; and 12 W R 

477, and 14 W R 339; and 2 A H C R 1870 

he two cases are identical 41 B 1=33 I (j 633 

7 I 8 Bom L R 18fcl7 Cr. L J jjj. 


537 


53S 


Desai’s All India Consolidated Civil Qigest. Idll— 1934 


C. P. C. (1908) S. 11 ( Contd) 

(3) Cosnpetent Court — (Concltl) 

( 5 ) Criminal Courts, decisions of — {Conoid) 

— Award of n:.esue i)rofits in cases under 
ss. 145 and 146 Cr. P Code, iiivolvoB ciuestions 
of TL'-s ^judicata., and the ]\'ia^'istrate should 
leave the matter to the Civil Court 20 M 1. T 

247. 

—As to the .principle of the res-judicata 
in criminal courts see 40 B 97=17 Bom L B 
881=31 I C 361=16 Cr L J 761; and A I B 1927 
S 10 = 97 I C 417=27 Cr L J 1105=2! S L 8 I. 

( 6 ) Foreign Courts. 

— See cases under s. 13 clause (a). 

(4) DIRECTLY AND SUBSTANTIALLY IN ISSUE. 

iS5/«op.?hs' 

(A) Test-^when can an issue be said to be direct- 
ly and substautially in issne. 

(1) General. 

(2) Suits between Landlord and Teiiarit 
e. g. Bent suits etc. 

(3) Other suits. 

(B) Explanation IV (miglit.’and ought) 

(1 ) Pina n tiff bound to set ii]? all claims. 

(2) Defendant bound to resist on all 
grounds. 

(3) Suits between Landlord and Tenant. 

(4) Mori gage suits. 

(C) Unnecessary issues and findings. 

(D) Incidental issues and findings. 

(1) General 

(2) Suits be tween Laiidlurd a nd T e n aiii . 

. (3) Other suits. 

(E) Not in issue. 

(1) Gen(3.ral. 

(2) Suits between Landlonl and Tenant, 

(3) Partition suits. 

(4) Suits by Hindu widows and Hindu 
reversioner, s. 

(5) Mortgage suits. . 

(6) Other suits. 

, ( A ) Test-wlieii can an Issue be said to be 
directly and substantially in issue. 

Si/ Hops is 

(1) General Principles 
v2) Adoption Cases 

(3) Suits between landlord & tenant 

(4) Other suits 

(1) GENERAL PRINCIPLES. 

— -( i ) Introductory: — M.attors directly and 
substantially iu-issue,as distinguished .from 


j e. p. C. (1908) s. II { Oonkl ), 

(4 ) Directly and Substantially in Issue— (Cowl r/j 

(A) Test-when can an issue be said to be directly 
and substantially in issue ( Oon/d ) 

( I ) General Principles— ( ConkL ) 

matters collaterally or incidentally in issue, 
may be divided into matters actually in issue 
(Expl ill)and matters constructively in 
issue ( Expl lY-might and Ought ). As for 
the matters actually ill issue, Kxpl. I.U lays 
down that no matter can ho said to have been 
“directly and substantially” in issue in a suit, 
unless it is alleged by one party and deniml 
or admitted cither expressly or impliedly by 
the other (unless if it comes under ExpL IV) 
Every matter in respect of which relief is 
claimed in a suit is necessarily a matter 
“ directly and substantially” in issue. Mali er 
cannot be said to be *11 matter which is, ai a 
stage when the Court cannot go into it. M M 
L J 177 ( 179 )= 35 L W 66=138 I C blrA 1 H 
1932 M 233=1 B 1932 M 498=A L R 1932 M 283 

-—And this is true with regard to all the 
factsfthat are necessary for such disimsal. A I 
E 1921 Cal 750=33 C L J 186=25 C W H |06- 

62 I C 491. 

—That is to say, a fact cannot Ixi in issue 
directly when the judgment. c;in be <*orrec,t 
whether the facfi exists or not. A I B 1931 Cal 
353=31 C W N 839=Ina Bui ( 1931 ) Cal 450= 

131 IC 562, 

— Where a decree is couched in general 
terms, and a (piestion of res judicata :iris(;.s 
upon it, the Court must look at all the intriv 
nsic evidence before It and the maierttds <.f 
the case as a whole, incluuintr oven Giu 
statements in the depositions of the wii jutsses 
24 C 504=1 C \V N 249 P C see also 13 Bom fi 
.B 162=10 i C 748, 

— A summary dismissal of a suit on the 
ground of res judicata is bad if ail tin*, con- 
ditions necessary for the up}‘>1ication of tlio 
rule are not stated in the plaint : 75 P W li 
1913=194 F L B 1913.= 1 8 I C I0G7. 

—( 2 ) Decision Oil ^material issues is Res 
Judicata:— Wliere the same question h raim-d 
in ],)oth suits it operates as res Judicata : A L 

R 1933 I 235* 

—It is not that the two questiojis .should 
be allied, but that the V should idi'mio.iL 
36 I C 650. sec also A \ II 1923 PC !75r45 M 
L J 588=46 M 751=50 Tnd App. 295=21 A L .1 
730=25 Bora L B 1275=40 C h d 2b=2 Pal L 
104=33 M L T 28r)=L B 4 P C 180= IK M L W 
903=1924 MAY N 65=28 C W K 493=74 I C 491 
P C and 4 f C 1017=1909 Pun W i 117. 

—For exhaustive illimtratimm oC the 
principle see pbdmadiogs (2) Adoption 
Cases; { 3 ) Bidts Between Landlord him! 
Teiiant and { 4 ) Other Suits mfm. 'FVevioiig 
decision, not deckling a material issue, camnd# 
operate as res |iidieak» A I R 1928 Nag. lOhr 
1 ' — ■ • . ^ .113 I c im. 
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CPC( 1908 )S. II ( Contd.) 

(4) Directly and Substantially in Issue— 

(A) Test-when can an issue be said to be directly 
and substantially in issue ( Contd ) 

( 1 ) Oeneral Principles— f Contd) 


C. P. C.(I908)S. W {Contd ). 

(4) Directly and Substantially in Issue— (6Wd.) 

(A) Test-when can an issue be said to be directly 
and substantially in issue— 

( 1 ) General Principles— ( Contd ) 



different. 


— ( 3 ) Decision need not be express, but 
must be necessary: — Decision which is not 
express, but which is necessarily implied 
operates as res judicata : 24 C W N 223=54 
1 C 952 ; for finding by necessary implication 
is as good as express finding. 113 10 I20=A 
I R 1928 Lah 888. 

—(4) Issues necessary for decision:— It 
is not intended that the issue must have 
been absolutely necessary for the determina- 
tion of the previous suit. It is sufficient 
that the Court and the parties thought so and 
proceeded on that assumption 25 L W 797=A 
I R 1927 Mad 643=103 I C 90 see also 1931 
M W N 3323=AIR 1932 Mad. 207=35 M L 
W 35=62 M L J 141 ; and 30 Bom L R 902=A I R 
l928 B 349;and6CL J62I. 

—Thus where plff . excluded certain ques- 
tion but the deft, expressly urged in appeal 
to decide it; Held, that the question was 
necessary for the decision of the suit AIR 
1924 P C 144=26 Bom L R 651=51 C 631=35 
M L T 169=51 1 A 293=23 A L J 76=L R 5 P 
C 137=29 C W N 34=20 L W 770r(l924) M W 
K 723=6 P L T 750=3 Pat L R Civ. 193=47 
M L J 23=80 I C 827. 

—Similarly where both the parties thought 
that a particular issue was necessary it was 
held that the Court must decide on it. 57 

I C 524. 

— And where a party himself raised an 
issue, which was decided in his favour by 
the trial Court but against him by the Appe- 
llate Court, the decision on that issue was 
held to be res judicata ; I R 1929 A 776=1 18 

IC 168. 

— ( 5 ) Issue wrongly framed:— Issue Wro- 
ngly framed and decided against a party is 
binding only to the extent of the rights 
specifically asserted by the party in suit. 
A I R 1924 Mad. 193=18 L W 288 = 72 I C 798. 

— ( 6 ) Issue not the basis of the decree:— 
Decision of the issue in the prior suit need 
not have been the basis of the decree. It 
is enough that the issue had been finally 
heal’d and determined and that it arose 
directly and substantially (and not inciden- 
tally or collaterally ), for determination L e., 
that it was necessary for the determination 
of the suit though it may not We been 
ultimately made the basis of the decree. A I 
R 1925 Cal. 985 = 85 I C 953. 

—So long as an issue is material in both 
suits, a decision on it in the previous suit 
will operate as res judicata notwithstanding 
the fact that the previous suit could have 


upon that issue. AIR 1927 Oudh 625 = 4 0 
WN 307 = lOl I C 522. 

—Even if a particular matter be not 
included in a formal issue, if it is directly 
and substantially in issue between the parties, 
and if there be a decision thereon, it will 
operate as res judicata* AIR 1926 Cal. 1022= 
30 C W N 873 = 97 I C 73 see to the same 
effect : 39 Mad. I2D2. 

— ( 7 ) Logical Priority of issues not impor- 
tant: — Once, it used to be held that where 
there are two or more findings in a suit, any 
of which is sufficient for the disposal of the 
case, that one which in the logical sequence 
of necessary issues, should have been first 
found, and the finding of which would 
have rendered the other findings unnecessary 
for the making of the decree is the finding 
which can operate as res judicata* 8 A L J 
409 = 9 I C 983; and 89 A W N 1900; and 17 

A 174. 

— But it has now been decided that the 
theory of logical priority of issues is inco- 
rrect 32 P L R 577 = Ind Rul ( 1931 ; Lah 

870=1341 C 102. 

— Where a decision is based on several 
grounds, any of which is sufficient to dispose 
of the case, the decision is res Cudicata as 
regards, all the grounds: 24 C 900 See simi- 
larly, 4 M:LfT 90; 13 P R 1918 = 122 P W R 
1917 = 41 I C 479; and 31 M L J 97. 

— A judgment operates res judicata as 
regards all the findings which are essential 
to sustain the judgment. AIR 1930 Pat. 71= 
10 P L T 630 = Ind. Rul. ( 1930 ) Pat. 4 =• 120 
I C 229, see also : A I R 1926 Cal. 1003 = 43 
CL J 501 = 95 I C 1011; 1913 M W N 775=21 
1 C 258 = 38 M 158; and 41 P R 1899. 

—But where the decision of a ground is 
not the basis of the decree, that is to say, 
where the particular grouud i-s not sufficient 
to dispose of the case, and yet judgment is 
given, the decision of that ground does not 
operate as res judicata as to other grounds : 
16 G L J 9=16 OWN 877=15 I C 453 = 40 C 
29 See also AIR 1925 Cal. 996=41 C L J 396= 

88 1 C 616. 

' — ( 9 ) Identity "of subject-matter not essen- 
tial: — The expression “ matter in issue ” 
is distinct from subject-matter and object of 
the suit as well as the relief that may be 
asked for in it, and the cause of action on 
which it is based. The rule of res judicata 
requiring the identity of the matter in issue 
will apply even when the subject-matter, the 

4.1 j-U- I 
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CV, C.{m%) S, n ( Contd ), . 

(4) Directly and Substantially in Issue — (Co7ikl) 

(A) Test-when can an issue be said to* be ditectly 
and substantially in issue— (Oo? 2 ta.) 

( J ) General fmck^lts—iCondd) 


— Thus 'where a former suit between the 
same parties was brought on one mortgage 
deed, and the present suit related to another 
mortgage deed, and when same issues are 
raised in the subsequent suit it was held 
that the findings on the issues operated as 
res judicata :ALRI9330 475 see to the 
same effect A I E 1930 C 47=124 I C 161=38 
C W N 876=57 C 258; and 11 A 148; and 6 C 
7 15; and AIR 1932 N 90. 

—The Lahore High Court, however, has 
held that where the subject-matter to be 
decided by Court is different in the two 
suits, the previous suit does not operate as 
res judicata. A I E 1931 Lah 254=136 I C 31. 


( 2 ) SUITS BETWEEN LANDLORD AND TENANT. 


— A decree for rent operates as res 
judicata upon the question of the existence 
of the relationshi]^ of landlord and tenant 
between the parties, for that question is 
almost always material in a rent-suit : 10 I 
C 363. See also 34 C 922; 15 C W N 335=13 
C L J 1=8 I C 660; 29 I C 415; 40 I C 659. 

— Similarly, if, in a rent-suit, the whole 
case depends upon the question of title, 
either owing to the intervention^ of a third 
party or otherwise, the parties will be 
conclusively bound by the decision on that 
question : 1 C L E 35=3 C 145 F, B. See also 
3 C 705 ( decision on title owing to the inter- 
vention of a third party ), 44 1 C 129 (decision 
of title:in suit for rent by mortgagee ), and 
6 C L E 305=5 C 832 ( decision on title with 
reference to the value of ‘the subject-matter 
involved in the suit for rent ). 

— The following cases also relate to the 
same principle that, if, in a rent suit, the 
question of title is directly and substantially 
in issue, the decision on that question will 
operate as res judicata between the parties in 
a subsequent suit for title, or ejectment or 
any other suit in which that question is 
material : 15 I A 97 = 5 Rar 211 = 15 C 756 
( P C ); 25 C 136; 14 C L J 220 = 12 I C 9; 19 I 
C 632; 18 C W N 116 = 20 i C 344; A 1 E 1925 
Cal. 1004 = 85 I C 804, 

— But when the question of title is not 
directly and substantially in issue in a rent 
suit, decision on it will not operate as res 
judicata. For example, where the deft, denies 
the relationship of landlord and tenant on 
the ground that although he is a tenant he 
is the tenant not of the plff. but of a 
to the mit or pleads that the tenancy has 
terminated or alleges any frurther similar 
ground in answ^er to the claim for rent which 


C. P. C. (1908) S. II ( Conkl ). 

( 4 ) Directly and Substantiaily in 

(A) Test-when can an issue be said to be ilreclly 
and substantially in issue. ( Conid ) 

( 2 ) Suits between Landlord and Tenants-(Co??^^0 

makes the question of title only collaterally 
and incidentally in issue. 42 I C 785. See 
alsoBOCL Jia=5nC 356; 24 C 569; 6 C 

W N66. 

— And where a rent suit was dismissed on 
the ground that no relationship of landlord 
and tenant existed between the parties, but 
it was found that the plff. had title to the 
land in question, it was held in a subsequent 
suit for ejectment that the findings in favour 
of the plff ’s title could not operate res 
judicata as the decree in rent, suit was 
passed in spite of those findings. 49 I C 248. 

—Similarly as to suits other than rent- 
suits. Thus a decision in the previous suit, 
that the tract in dispute was covered by the 
lease of one of the two tenants, ana not 
that of the other, is binding on the landlord, 
who was a party to the previous suit : A I 
E 1924 Cal. 128 = 76 I C 917 = 38 C L J 291. 

— It has, sometimes, been asserted that 
the decision in a rent suit operates as res 
judicata on one point alone viz, the relations- 
hip of landlord and tenant : A 1 H 1924 Cal 

460 = 72 1 € 655. 

— But this is not true. A decision on any 
matter in a previous rent- suit is conclusive 
in a subsequent suit if that matter is directly 
and substantially in issue in both the suiis. 
What is necessary to see is whether the 
decision in the fornier rent suit was given 
on an incidental point or on a question that 
w^ent to the very root of the case. 

— Thus a rent-decree, passed on the basis 
that the deft, was sub-tenant, bars subsequent 
suit by the deft, on the contention that be is 
the landlord: A IE 1923 AH. 113 = 72 li 

Ii24. 

— In a suit for enhancenHUit of rent the 
question of the rate of rent is nece*SHanly a 
material issue 59 1 C 752 (Cal.) Ree also | 

I C 1 , 1 . 

— If in a reiit suit, a Kabuliyat has been 
held to be valid ancl effective jis agairjst tkv 
tenant, a subsequent suit by ilie tenant bir 
the declaration that the ' Kabuliyat i.s hull 
and void is barred : ’ 47 I C S, 

—Propriety of patta is a material issue it^ 
a rent suit : 37 Mad. 70 = 23 M L d 543 r 12 
M LT 5(10 = (1913) M WN I = fl IC 44S 

if a) 

—Where three questions were material in 
a rent suit, namely, the jiw pamWe, the 
land ill arrears and the Jtma far the 
in question, decision on ihain wiw lietd to 
operate m rm judlmte ;17 C LJTI =17 
CWN76=f61CI2. 
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C. P. C. ( 1908 ) S. D iConid) C. P. C. (1908) S. II f Contil) 

(4) Directly andiSubstantially in Issue^ — {Cooitd) ( 4 ) Directly and Substantially in Issue— 




(A) Test-when can an issue be said to be directly 
and substantially in issue— -fCWdj 


(A) Test-whencan an issue be said to be directly 
and substantially in issue. ( Could) 


(2) Suits between^landlord and tenant— (2) Suits between landlord and Tenant— (CrwcW) 


— Deci sion in a rent suit upon the question 
as to incidents of the tenancy will operate 
as res judicata. Thus a decision, that raiku- 
mat was payable implied that it was payable 
under a custom, and hence it operated as 
res judicata : 15 1C 837. 

—A material issue in a rent suit, heard 
and decided, operates as res judicata betw^een 
the parties. 16 C L J 89 = 10 I C 382. 

—But a, decision on the question of 
tenancy in a suit for enforcement of easement 
cannot be res judicata as to that question 
Ml a subsequent suit for ejectment or rent. A I 
R 1925 Cal. 985 -85 1 C 953. 
— On the question whether a decision in 
a previous rent suit, as to the rate of rent 
payable annually, operates as res judicata in 
a suit for the rent of subsequent years, there 
is a conflict of opinion. There are cases 
suggesting that such decision does not 
operate as res judicata, 

— Thus it has been held that an adjudica- 
tion as to the amount of rent annually 
payable is not conclusive except where the 
previous suit wj.s based on a contract between 
the parties and the question of the rate of 
rent under the contract was a material issue 
, in the previous suit *.51! C 56 See, similarly, 
57 I C 48, and6I C 860. 

— The balance of authority, however, 
points to the other direction. Thus it has 
been held that a decision as to rate of rent 
operates as res judicata in a subsequent suit 
for rent, provided the matter was adjudicated 
upon for all times io come : A I It 1926 Cal. 
650=43 C L J 146 = BO C W N 593=94 I C 857. 

— Decision as to rent for one year bars 
the Ciuestion as io rent for subsequent years: 
A I B ( 1925 ) Mad. 378 = 82 I C 990. 

—Where the question as to the amount of 
rent annually payable is put in issue and is 
finally decided, the decision opei’aies as -res 
judicata, 42 I C 583, See, similarly, 41 I C 584; 
i6 C L J 41 = 16 I C 447; 22 W R 282. 

— Decision as io annual rent payable is 
final unless it is shown that the rent has 
been subsequently changed : 40 I C 460. 

—Prior suit for fair and equitable rent 
was dismissed with a finding as to the rate of 
rent. Held, the finding was conclusive between 
the parties : - 33 I C 159. 

—In- an ejectment suit, where Court passes 
a decree for rent ontjr the finding as to title 
incorporateclin the decree. A I B 
1929 Bom. 32 = 30 Bom. L B 16(2 = Iiid. Bnl. 

( 1929 ) Bom 224 r 114 I C 272. 


— The real test in rent suit is whether 
what was decided in the previous suit relatecl 
to the question of the general liability c)f 
the defendants to pay the rent or did it 
relate to the amount of rent payable by the 
defendants for a particular ] eriod. In the 
former case the decision does, in the latter 
case it does not. operate as rea jvdieaia 
A I B 1930 Pat. 585 = 9 Pat. 674 = Ind. Bui 
( 19B1 )Pat BBr 128 ! C 337. 

( 3 ) OTHER SUITS. 

— Where the question whether A, B,,apd C 
were brothers was directly and substantially 
in issue in the former suit and a<ll the other 
requisites of Bes judicata were present, the 
pills in the. subsequent suit were barred from 
propounding the same pedigree-ialde : A L R 

1933 L 1188. 

— Suit to establish title to land — subse- 
quent suit for refund of the purchase priee- 
not barred. AIR 1933 16 4. 

—Where the issue as to possession was 
directly and substantially in issue in the 
former suit under s. 9 of ^Specifio Belief Act. 
the decision in that suit was held to operate 
as res -judicata. A I R I93J C 616. 

—Where a document was held in a former 
suit to have no effectual binding power over 
the estate in question and as bel-ween the 

; parties, a subsequent suit to enforce that 

^ document \vas barred. M W N 1912, 73, P C= 

; 9 A L J 165=15 C L J 180 = 14 Born. L R 

i 177 = 16 C N 603 = 14 Ind. Cas. 463- 

— An exparte decree against pliF, based 

* on mutual and common accounts of the parties 
; bars a subsequent suit by plaintiff: based on 
' an account due from defendant. AIR 1927 

All 799=25 A L J 711=103 I C 365. 

[ —In a suit to establish right to part of the 
^ property comprised in a saf'edeed, the sale- 
^ deed was declared as fictitious and nominaL 
5 A subsequent suit for possession of some 

• other part of the property in the sale-deed is 

, barred : A I B 1923 All 613=45 A 515 =21 A 
3 L J 421=76 I C 370. 

— Whereithe validity of a morigage 
material in a suit on pro-noic, executed on 
account of interest due on the mortgage. It 
^ was held that the finding that no undue 
^ influence -was practised and that the censide- 
ratioii was proved operates as jhd/caia 
S' in the later suit. A I B 1924 Lnh. 702“= 75 I C 
? ^ . 5048 . 

i — Suit by members of a ihaTaHii fer a 
[. declaration that the suit property belcngecl 
. , to their thavazhi, it was held that the deci- 
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C. P. C. ( !908 )S, U (Conid) 

( 4 ) Directly and Substantially In Issue— (Co?i^d) 

(AJ Test-when can an issue be said to be directly 

and substantially in issue ( Co?itd ) 

( 4 ) Other Suits— ( Contd, ) 

sion in a prior suit against the thavazhi 
conformed as it was by the High Court on 
appeal, as regards the same property 
operated as res judicata AI H 1923 Mad 15o=: 

31 M L T 3«9 = 16 L W 768 = 74 1 C 27. 

—In a suit for ejectment the defts 
pleaded jus tertii and that they were mort- 
gagees from real owner. The suit was dis- 
missed on the ground that mortgage was by 
plft's predecesor and not third persons. 
Held, this finding was res judicata, and defts 
could not plead otherwise in a redemption 
suit, by plfe. . 12 L W 277 = 60 I C 397. 

—Where in a suit challenging alienation of 
a shop by the granthi of -the Barbar Sahib it 
was held that the properties were 'waqf and 
attached to the grarithi and could not be 
alienated. Held that this finding is not 
relevant in a subsequent suit by the successor 
to the office challenging the alienation by his 
predecessor in title. 64 P W B 1920 = 1 Lab. 

^ 540=59 1 C 734. 

— An order by Court bringing the name of 
a person as a contributory on the list of ' 
contributories if not appealed against is final 
41 P L B 1915 = 227 P W,B 1915 = 28 1 C 95. ^ 

—Suit by puisne mortgagee, against prior 
mortgagee for redemption and against 
mortgagor for possession. A subsequent suit 
for possession against mortgagor alone is 
barred: 124 PL B 1914 = 12 PB 19U = 22 

i C 896. 

— ^Bemedy exhausted by a prior decree- 
prior mortgagee dispossessed by subsequent 
mortgagee— Decree obtained for possession — 
Suit bv a subsequent mortgage for redemption. 

11 A L J 937 = 22 I C 70. 

—In a prior suit for invalidation of 
pattahs granted by the plff. it was found 
that the pltf. was not a Karnam. A subse- 
quent suit by plff for declaration of his right 
as hereditary Karnam is barred. 8 Ind. Gas. 

. 427 ;= 9'MT T 107. 

— Suit by karnavan for possession on 
the basis of the prior decree is not barred. 21 
M L J 87=6 I C 268. 

— In the prior suit the question was 
whether the will executed by the widow was 
in accordance with her husbancrs wish. 
Decision on this issue will operate as res 
judicata in a subsequent suit on the will 
between the parties 4 0 C 145 (B). 

— In the judgment in the suit under the 
Religious and Charitable Endowment Act 
and that of the Court of appeal the question 
of the plaintiff being the “ grand chela” of 

il. ('i) 3H 


C. P. C. ( 1908 ) S. 1 1 ( Conid . ) 

(4) Directly and Silbstantialiy in Issue— f Conid) 

(A) Test-when can an issue be said to be directly 
^nd siibstanllally i« 


( 4 ) Other Smts^iContd) 

Mathu Das was directly and, snbslantially in 
issue, the fact having been alleged by the 
plaintiff and denied by the ojiposite party. 
Both, the Courts definitely found that the 
plaintiff was the “grand chela” of Mathu Das. 

—The question was material in so far as 
the plaintiff had no right to take proceedings 
under the Religious and Charilable Endcw- 
I merit Act, unless he established thy^t he had 
such an interest in the “ math ” as entitled 
him to sue. 1932 A L J 615 = 138 I C 406 = 

I B 1932 A 40 = A I B 1932 A 60H ( 605 ) r A 
.11 1932 A 931. 

.—Where a son sued to set aside a sale- 
deed executed by his father and the suit was 
dismissed on the ground that the sale was 
real and that the deft took possession under 
the sale, a subsequent suit to set aside the 
same sale, on the ground that new cause of 
action arose on the father^s death, w^as barred, 
the finding on the question of possession 
being res judicata and the cause of action the 
same. 28 I C 873. 

— Where the pro-note was the subject 
I matter of the former suit and no. set oil was 
formally claimed in the previous suit and the 
defendants liability for the sums now in suit 
could only have been asserted and tried if 
there had been a formal set off it was lieJd 
that it cannot be said with ccriiiinty that 
liability for the particular sums now in 
dispute was directly in issue in the oilier 
suit. A I E 1923 Lab, 146 = 84 I C Ul. 

— Judgment in prior suit deciding chara- 
cter of possession of a party to suit u ars 
jiuUcaia between same parties or their repre- 
sentatives. A I B 1923 Mad. 88 { 2 ) r 16 L W 
514 = 31 M L T 298 = ( 1922 ) M W N 676=43 
M L J 737 = 46 M 525 = 70 I C 994. 

—Where a suit to set aside an aliewitimi 
by Hindu manager was , disiaisseil on tlse 
ground that alienation was a mortgage :m<! 
the suit ought to ha’ie been one in ' redeinp* 
tiom Held -that the decision that tlm 
alienation was mortgage operated as rrn 
judicata against the alienee in the snbH^quciit 
suit for redemption. 34 M L J 431=23 M L T 
291=7 L W 482=(1918) M W K 334=45 I C 975. 

— ^Where in the previous suit by tiui 
plaintiff under O XXI r, 63, B was adJiecI m 
defendant and after setting out the sale by 
■ the latter to the plaintiff, the plaint inked 
- for a declaration that the propt-rlies .belonged 
s to plaintiff and were mi Imble for tht decree 
. in excution of-wM<^they were attached it 
[ was heldthai-iiciimuot m said th$t the epes* 
: tion 'between the plaiutill’ 
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C. C. (im) S. \l ( Contd ). 

(4) Directly and Substantially 4n Issue*-(Go«tc2.) 

(A) Test-wben can an issue be said to'be directly 
and substantially in 'mne. { Qoncld) 

( 4) Other Suits— ( Concld, ) 

and B merely by reason of the fact that B 
admitted plaintiff’s claim, which was disputed 
successfully by the attaching creditor, and 
that the decision of the question against the 
plaintiff in the previous suit was res judicata, 
A 1 E 1926 Mad. 319 r 20 L W 979=85 I C 689. 

—Prior decision relating to a document 
will bar a subsequent suit to enforce that 
document. 15 C L J 180 = 14 Bom. L E 177 = 
16 C W N 603 = 9 A L J 165 = (1912) M W N 
73 r 11 M L T 73 = 14 I C 463 (P C). 

— Previous suit between mortgagor and 
mortgagee deciding title. Held the matter 
was res judicata, 28 M D J 184 = 27 I C 989. 

( B ) MIGHT AND OUGHT-EXPLANATION lY 



( 1 ) General 

( 2) Plaintiff when bound to set up all 
claims. 

( 3 ) Defendant when bound to resist on 
all ground. 

( 4 ) The principle applied to suits^ bet- 
ween landlord and tenant. * 

( 5 ) The principle applied to mortgage 
suits. 

( I ) GENERAL 

—A subsequent suit against one of the 
defendants based on the same cause of action, 
is not maintainable even if the plaintiff had 
alternative claims arising out of that cause 
of action. A 1 R 1911 Mad. 268. 

— It should be noted, however, that Expl- 
anation IV, s. 11 cannot be given effect to bar 
a suit, unless all the requisite conditions laid 
down in the body of the section are also 
fulfilled. A I E 1930 Mad 264 =Ind Rul (1930) 
Mad 955 = 127 I C 139. 

— And also, ‘that the application of the 
rule of constructive res judicata in practice 
depends upon the particular facts of each case 
20 C 79 P C; see also 56 I C 193, 

— Whether a particular matter should 
have been made a ground of defence or attack 
must depend upon the particular facts of each 
case. A I E 1928 Oudh 411=50 W N 653 = 1 12 

rC 266. 


CP,C (1I908 )S. n r Conid. ) 

( 4 ) Directly and Substantially in hsm—{Contd.) 
( B ) Might and Ought-Explanation IV. ( Contd ) 
( i ) General— ( Qoncld, ) 


and AIE 1925P 0 55 = 52 1 A 100 = 47 A 
158 PC; and 20 A 110 { confirmed on appeal 
by P C in 24 A 429 ); and 25 B 189; 37 M 70 = 
17 I C 445; and 76 I C 612=A I R 1923 R 239 = 
I R 363; and 35 C 979; and 1 1 C 66 = 13 C W 
N 513; and 12 P R 1915; and 11 L L J 97. 


—In 24 C 711; and 28 C 17 It had been 
held that a matter may be deemed to have 
been in issue directly and substantially 
under Expl IV but it cannot be deemed 
to have been heard and finally decided 
under the same Expl. This view, however, 
has been rejected by the same High Court 
in later cases, and other High Courts have 
always stuck to the opposite view, see cases 
cited above. The only way in which a matter 
at issue between the parties can be held to 
be res judicata when it has not been actually 
decided by the Court is under s. 11, Expl- 
anation IV, of the C P Code. On a summons 
for directions under rr, 130 and 131 of the 
Bombay High Court Rules ( Original Side ), 
it is not ne^;essary to decide whether the 
Court which is to try the suit has jurisdiction 
to try the suit as between the defeudant and 
the third party. Hence the mere fact that on 
such summons for directions, the liability 
between the third party and the defendant is 
directed to be tried at the trial does not 
. necessarily make the question of the trial 
j Court’s jurisdiction res judicata, AIR 1921 
Bom. 195 = 45 B 24 = 59 !C 28, 


— Jiixplanation Iv to s. 11 would not apply 
to a point which the Court may or may not 
decide in its iiscretion. A*I R 1927 Mad. 120 
= 24 L W 812 = 99 I C 525. 

— It also does not apply to a case where 
the parties had in a previous suit, put forward 
all the grounds of attack and defence which 
were embodied in clear and distinct issues, 
but the Court not only did not decide them 
but expressed the exclusion of them from 
decision. 70 P R 1918 =11 P L R 1918 = 71 P 
W R 1918 = 44 I C 859; see also AIR 1931 0 
157 = 8 0 W N 179=14 0 L J 233=132 I C 767. 

—The principle of res judicata in s. 11 Ex- 
planation IV applies to interlocutory proceed- 
ings in the same suit. A I R:1930 Bom 431 = 
54 Bom. 696 = 32 Bom. L R 389 = Ind. Rul. 

(1930) Bom. 401 = 126 I C 305. 


—Any ground of attack or defence which 
is deemed to have been directly and substan- 
tially in issue in a suit must also be deemed 
to have been heard and finally dicided adver- 
sely to |he party who failed' to raise it 13 L 
W 307 = 62 I C SOI; see also II I C 127: and 
6 C W N 889; and 56 I C 193; and A IR 1925 C 
427 = 40 C d507 = 29 C W N 253=85 1 C 123; 


( 2 ) PLAINTIFF WHEN BOUND TO SET 
UP ALL CLAIMS. 

— p ) Introductory:— Plea, which ought to 
have been raised in the first suit but not so 
raised, is res judicata : A I R 1927 Rang. 333 
= 6 Bur. L J 26 = 10 I C 327. See to ihe same 
effect : A I R J927 M 120 24 D W 812 = 99 I 
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C. P. C.( I908)S. 11 ( Contd ) 

(4) Directly and Substantially in Issue — ( Contd) 
(B) Might and Ought-Explanation IV — (Contd) 

(2) Plaintiff when bound to set up all 

Claims— 

C S25; A I E 1923 All. 115 = 79 I C 486; A I E 
1923 Bom. 145=24 Bom. L E 1281=70 I C *02; 

156 P L R 1914; and J W R 39. 

— A ground of attack which must have 
been but was not referred to in plaint ^nnirt 
be the basis of another suit. A I E 1925 P O 
65 = 48 M L J 64 = 62 1 A 100 = 6 L B P C 50 
= 12 OLJ117 = 2 O W N 25 = 47 All. 158= 
27 0 C 334 = 27 Bom. L E 725=29 OWN 749 
= 23 A L J 739 = 22 L W 68 (P C)=91 I C 280. 

— Belief which ought to have been claimed 
in the prior suit, but not so claimed, cannot 
be claimed iu a subsequent suit : A I E 1925 
P C 280 = 24 A L J 33 = (1926) MWN 49 = 

5 Pat. 135 = 7 P L T 97 = 28 Bom. L B 1126 = 
30 C W N 482 = 52 I A 418= 42 C L J 592 = 
60 M L J 1 (P C) = 91 1 C 1033 see also 104 I 
0 892 = A I R 1928 M 58. 

— ( 2 ) Alternative Claims : — Where alte^ 
native claims are available to the plff. both 
must be pleaded, unless they are incompati- 
ble, Omission to plead one will bar a sub- 
sequent suit on that ground : A I R I9JI Mad. 
268. See also : 4P R 1899; and 15 I C'817; and 
16 Bom. L R 266 = 19 I C 558 = 37 B 224. 

— A suit by a Hindu son to avoid a sale in 
execution !ofa decree against his father on 
the ground that the debt was tainted with 
immorality is barred by a similar previous 
suit on the ground that the property was 
joint family property : A I R 1923 . All 231 = 

65 I C *51 !• 

— Where the piff. sues only for a^declara- 
tion, though he is out of possession, "and the 
suit is dismissed on merits, he cannot bring 
a subsequent suit for possession : 77 I C 756 
=A I R 1923 All 554. See also 4 N L J 192=21 
H L R 1^4=A I R 2922 Nag. 129=65 i C 194; 26 
M L J 125; and 63 P- R 1896. ( but see ! W R 
252; and 8 C 483 ) 

— First isuit on contract. On failing to 
prove the agreement, a second suit to re- 
cover the same money as compensation for 
services f [rendered is barred ; 5 Bur L T 95= 

15 I C 374. 

— Where a person failed to assert in the 
alternative a claim to share and his claim for 
the whole is dismissed he or his heirs are pre- 
cluded from claiming the share AIR 1924 
Mad 711=34 M L T 147=(1924) M W N 569 
=47 M L J 20=78 I C 1055. 

— First suit for possession of certain lands 
on the ground that they apperlained to the 
jote purchased by the piffi. Subsequent suit 
for the possession of the same lands on the 
ground that they appertained to another jote 


c. P. C. (1908) $. n( Contd). 

( 4 ) Directly and Substantially in Issue— ( Conid. 

( B ) Might and ought Expl. IV— Contd) 

(2 ) Plaintiff when bound to set up all 

claims-fCWd; 

which the plff had purchased is barred ; 43 I 

C 221. 

—The pljff must set up all the capacities 
under which he becomes entitled to the 
right claimed: AIR 1931 B 114=129 1 C737s= 
nhom I R 1473 ; see also 54 I C 200. 
— Thus, a prior suit as donee from the 
deceased father having been dismissed on 
merits, the plff was barred from bringing a 
subsequent suit as heir of the deceased father: 
AIR 1923 R 122 = 72 I C 14 = 2 Bur L J 
34:= ill Bt 451. 
— Previous claim as kittlma operates as a 
bar to a subsequent suit on the claim as 
apatitha. AIR 1928 Rang. 9 = 5 B 565 = 105 

I C 5S6- 

— Plff. suing to recover property on the 
allegation of being a reversioner to the last 
male owner must include the alternative 

S I of being a reversioner of the female 
; AT R' 1926 M 234 ='23 h W 13=1926 
M W N 126=49 M L J 701 = 911 C 660. 
— Suit against adopted son of donee as 
reversionary heirs of donee bars a subsequent 
suit as collaterals of minor 20 I € 890 = 8 t> 
P R 1913 = 324 P L E 1913 = 213 P W R 1913. 

— If, in a partition proceeding independent 
lots have been given to different parties 
without any consent it must be assumed 
under s. 233^(k) of U P Land Revenue Act 
1901 that none of the parties wanted to 
raise a question of title and a party who 
subsequently wants a larger share is barred 
by Expl IV to s. 11 C P C : 1931 A L J 307= 
133 I C 468 = I E 1931 A 676rA I R 1931 A 

■4IJ. 

— In a partition suit a decree was passed 
alloting certain share to a party. Subsequent 
suit by him claiming a larger share is barred 
f OWN 1052. (lilS). 
—A subsequent suit brought against a 
defendant, who was one of the defeiKianis in 
a previous suit based- on the same cause of 
action which was dismissed,! s not maintaina- 
ble.^ Even if plaintiff had alternative claims 
arising out of same cause of action, he might 
and ought to hav’e set up Ids alternative 
claims.. AIR 1931 Mad 268=115 I C 1 J. 

'-—First suit on title by purchase, subse- 
quent suit on title by inheritance is barred. 
AIR 1931 Lak 217 = 32 F. L. R. 2l4=Iiici 
EuL (1931) Lak 956 = 114 1 C 124 Bee 
also : A I E 1923 Mad 257=1922 MW W 815= 
17 LW 188 = 32 M I* T 82=46 M 135 = 11 1C 

207. 

—First suit based on title on strength of 
gift; second suit ba»iii| claim 911 t|% by 
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C. P, C. (1908) S. n (Co7itd ]. 

(4) Directly and Substantially is h$\it—{Contd) 
(B) Might and ought ExpK IV— ( Contd ) 

( 2 ) Plaintiff when bound to set up all 

clams— (Contd) 

inheritance is baried, if the title by inheri- 
tance existed on the date of the first suit : 
AIR 1923 Rang, 122r2 Bur h J 34=11 B L 
R ’451=72 I C 14. See also 15 W R 168; and 12 
W R 55. A prior suit for possession bars a 
^ subsequent suit for possession on different 
iitie : ^ . 43 I C 221. 

—A Hindu brother suing the widow for 
the property of the deceased- by right of 
tevivorship, cannot subsequently dispute 
the title of the widow as the ‘legal represen- 
tative of her husband in other pioceedings : 

A I R 1925 M 218=79 I C 891. 

■' -^A donor instituted a suit for a declara- 
tion that the deed of gift which she had 
executed was invalid and inoperative,’ The 
Court held against her and upheld the 
validity of the gift deed. She thereupon 
applied for an amendment of the plaint by 
allowing ; he? to. raise an alternative case to 
. the effect that, even if the deed of gift .was 
valid and oper^itive, she had. been in adverse ' 
possession of the property gifted for ' more , 
than. 12 ’years -ever since . the date of rthe gift 
dee4 ‘^and that therefore the title of the 
•donee had become. extinguished under S. 28 
• of the Limitation Act. 

. — The amendment was, however, refused, 
;and the suit was dismissed, Bel-d, that, 
although adverse possession was not a subject- 
matter of -decision in that suit, the question 
of the, donor’s adverse possession for 12 years 
: prior to the date of .that suit was 'a matter 
within Bxpl 11 to S, 11-a matter which 
might and ought to have been raised, in that 
. , suit, and that the dismissal of that suit was a 
-bar to a subsequent plea by the donor that 
/ she had been for 12 years in adverse possession 
'-prior to the date of that suit. Held, however, 

■ that the' dismissal of the donor’s suit was no 
bar to' a plea' by her that she was in adverse 
pos'sessiW for 7m than 12 years p/v'or to the 
%dQi$HpHhat suit The dismissal of the suit 
; nQ::uiore than that the donor had not 

'.bpeujiu'.ad verse possession for 12 years prior 
; -/W.-fhat suit. It does not mean that' her posses- 
hereafter ceased to be adverse 36 C W 
>-■ ■ N 965. 

' = ' — Coutts-Trotter and ' Beshgiri A iyar J J. 

‘•’ have remarked that observations in. 26 M 760; 

■ ' as'to suits by reversioner would seem to be 
- * opposed to the decision in 11 B L R 153 of' 
..■the Privy Council : ( 1916 ) 1 M W N 266=34 
. 1C 456. 

r-CIaim of adverse possession-a matter 
which might and ought to. have been 
.p^ised-notlimt forward in' a previous suit- 


C. P. C. ( 1908 ) S 11 r Co7itd. } 

(4) Directly and Substantially in Issue— ( Contd) 
(B) Might and ought Expl. \1— (Contd) 

(2) Plaintiff when:bound to set up all 

claims— r Co7iid) 

barred in subsequent suit A L R 1933 C 219= 
60 C 8=36 C W N 965=A I R 1933 C 246. 

—Suit for share ‘of inheritancerOmission 
to set up claim for unpaid dower- Subsequent 
suit for dower, not barred. 19 0 C 171. 

— In a prior pre-emption suit, the liability 
which should have been determined was not 
done. Held, that a subsequent suit for 
determination of such liability was not maim- 
tainable : A L R 1933 L 816. 

—Plea not directly relevant for the 
decision of the question raised iu^ the suit 
need not be raised and in such a case there is 
no bar of constructive res judicata, AIR 
1925 Mad 226=(1924) M W N 666=21 L W 204. 

—Where it is not certain that a matter, 
if proved, would have affected the result of 
the suit, it cannot be said that the matter 
ought to have been made a ground of attack 
within S. 11 Expln. 4 C P C. 46 \ C 929, 

— Plea, which the plff could have raised in 
the ..alternative, but which he was. not bound 
to, raise, does not bar ;a fresh, suit if not 
raised. AIR 1921 Lah. 17=3^ Lah L J 215=63 
I C 717 See also : A I R 1927 Nag. 322 = 103 

1C 888 

—A deft, who has a claim for set off is not 
i bound to put it forward in answer to the 
suit against him and his failure to do so 
cannot take away his right to • sue for the 
amount subsequently. 28 M L J 613=29 

I C 34. 

— ( 3 ) Inconsistent Pleas or Multifarious- 
ness Where evidence in support of one 
ground is such as might be destructive of the 
.other ground, the two grounds need not be 
set up in the same suit. AIR 1921 Pat 326 = 
2 P L T 285 = 60 ! C 393. 

— The rule that the plff. must join all the 
grounds of attack is subject to the limitation 
that the said grounds must not be incongruous 
and that the evidence to support one of 
the grounds ought not to be destructive of 
the alternative ground wliich could have been 
made in the previous suit— suit on claim by 
purchase, subsequent on basis of joint owner- 
. ship : AIR 1931 Bom. 187 = 33 Bom. L R 
204 = Ind. Rui. 1931 B 286 = 130 1 C 606. 

—Matters which are so dissimilar that 
their union might lead to confusion should 
not be joined as grounds of attack. AIR 
1930 Lah 487 = Ind Rul (1930) Lah 762=126 

IC 570. 

— The question as to whether a plaintiff 
can or cannot bring a second suit depends 
upon whether (1) -he could have based his 
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C. P. C. (1908) S., 11 ( Contd ). 

( 4 ) Directly and Substantially in Issue— f Contd) 

( E ) Might and ought Expl. IV — (Oontd) 

( 2 ) Plaintiff when bound to set up all ^ 

claims— 

former suit upon the same cause of action, 
and ( 2 ) whether he ought to have so based 
it. In tne first case he can escape from the 
operation of s. 11 and from 0. 11. r. 2, if he 
can show that he was, when he instituted 
the first suit, actually unaware of his 
second cause of action. In the second case 
he can similarly escape from the operation 
of those sections if he can show that he could 
not unite his two causes of action in a 
single suit without inconsistency and confu- 
sion. ■ 7110 1009. 

. —Dissimilar matters, if their union does 
not lead to confusion, ‘‘ ought to be united 
as grounds or attack or defence.” ' A widow 
purported to charge land which she held for 
her widow's estate with payment of a debt : 
and afterwards surrendered her estate to the 
next heir or revesioner on condition that he 
should pay all her debts. 

' — creditor then sued both the widow 
and the reversioner, the cause of action 
against the latter being that in his ^ hands 
was the property chargeable. The suit , was 
dismissed as again, st him, but decreed against 
the widow. After the widow's death, the 
creditor sued the reversioner for the balance 
'Of the>idow’s debt on the ground that he had 
agreed on taking the surrender of the estate 
from her to becoiTje responsible for her debts. 
The Privy Council held that this “ might 
and ought to have been made ground of 
attack ” in the former suit, and must accor- 
dingly be deemed to have been directly and 
substantially in issue in the former suit, aiid 
therefore, that the suit* was barred 20 Calc. 

79=19 I A 234. 

— All grounds of attack or defence which 
can be joined without embarrassment must 
be put forward (1916)* 1 M 28G = 34 I C 

456. 

— A party disputing a will on the ground 
that the properties willed belonged to the 
undivided Hindu family, which was found 
against, can bring a subsequent suit seeking a 
declaration that the will gave biily a life 
estate to the widow, and that he was the 
reversioner, because it is not necessary that 
a plaintiff should put forward alternative 
inconsistent claims M F N 1913, 322=13 M L 
T 305=24 M L J 418=18 Ind Cas 973. 

— A suit for the specific performance of a 
contract of sale was brought against the vendor 
and subsequent vendees. The subsequent 
vendees claimed that they had a preferential 
claim for pre-emption. The Court thought tint 
such a claim was out of place in tl)at suit and 
passed a decree directing the execution by the' 


C* P. C. (1908) S. H ( Oo7ttd), . 

(4) Directly and Substaittially in Issue— 

(B) Might and ought Expl. IV— { Contd ) 

2 ) Plaintiff when hound to set up all 

claims— ( CoriW ) 

subsequent vendees of a sale deed in favour of 
the plaintiffs in that suit. On their failing to 
do so, the Court got a sale deed executed on 
their behalf ill favour of the plaintiffs. The 
subsequent vendees sued the plaintiffs in the 
prior suit for i>re-emption. fMd, that the suit 
was maintainable. As the px‘e-empti<)ii accrues 
only on the sale taking place, it cannot be said 
that the question of the right of pre-emption 
was by implica tion decidedagaiust the present 
appellants A I B 1932 A 694 (695)=13tJ I C 714 
' =IE 1932 A 583. 

—( 4) One or different causes of action :— 
Causes of action arising out of thp sarno title; 
One cause of action decided in an iudependont 
suit; Second suit on the other cause of action 
is barred. A I B 1928 Nag. 112=106 I C 85!. 

—^Different causes of action uo res judi- 
cata 8 B 1 74 F. B Same cause of action is the 
test. 34 M 97=20 M L J 535=8 M L T 60= ’ 
, (1910) M W N 213=6 I C 233. 
for partitlo?i of hdieriiance does ’not 
bar a suit for share of uifted property 121 P 1^ 
B 1917=87 P W E 1917=40 I C 255, 

— Where a partition suit is dismissed on 
.compromise, a subsequent suit for partition 
is maintainable if the parties fail to carry out 
the terms of the compromise : 37 AH Ia5=l3 
A L J 98=27 I C 694; see also 142 A W N llUfiV 
=28 A 627; and 56 I C 610. 

— The ]>reponderauce of opinion is 
that when there has been an inadverteni 
omission to partition some of flat joint 
family iiropertya subsmpient suit nmy 
bo brought for iiartitioning the same. 
The property which has not fieen parli- 
tionedmust remain joint family pro]ieriy, and 
as such susceptible to partition at a fulurt; 
date, at the very least by a member of the 
family who was not the original plaint ill in 
the partition suit : 138 I C 186=15 N L J 15= 
I B 1932 N 74=A I E 1932 N 92=A I E 1932 

n 104 , 

— A prior suit for partition under pani- 
tiou deed and a Will was dismissed. Siib« 
sequent suit after the death of Ids fathrr for 
Xxartition of joint family property is not burr- 
ed because the cause of action is dillVrrmt anrl 
there was no obligation to sue in the alter- 
native for a partition of the property m mini 
family property A I B 1923 Bom 467=25 Bom 
l4 E 797=71 1 C n. 

— Suit for partition, of soip© pro»riiea. 

‘ Other properties not known ip plathtfft' Sub- 
sequent suit for oft Pimtled prappr- 

ties is not , Wad'ilSrSS ’ If 

' ' . - . ■ t I C5II. 
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C. P. C. ( I90g ) S. mcontd.) 

(4) Directly and Substantially in * Issue-— (CowiciJ 
(B) Might and ought Expl. IV— ( Contd ) 

( 2 ) Plaintiff when bound to set up all 

claims— ( Cmtd ) 

— Suit for partition of one of the two lands. 
Partition of the other land suggested but 
point not raised. Subsequent suit to recover 
share in the other is not barred A I E 1929 
Bom 323 = 31 Bom L E 640 =: Ind Eul (1929) 
Bom 555r| l9 I C 779. 

— ^Where the relief claimed in a subse quent 
suit is the same as that in a former suit the 
claim will be barred, though the averment of 
the facts which conferred title upon the plff. 
and the evidence whmh would be given might 
be different in the two cases : 1919 M W N 477. 

—Where the plff. in a suit to redeem a 
mortgage set up a title as a karnavan of a 
particular tarwad and in a subsequent suit 
for the same relief, his title as successor of 
that tarwad which had become extinct; 
Held, that the rule of res would 

apply as the joinder of the twro titles in the 
former suit would not have caused any em- 
barrassment in the trial, ( 1919 ) M W N 677. | 

— Dismissal of 'Suit for redemption — sub- 
sequent suit in ejectment, no bar. 1 3 B 326 

— Failure in redemption suit-Second suit 
in ejectment ’No bar. 35 B 507 = 13 Bom. 

L E 895= 12 1 C 387. 

—First suit for possession Subsequent 
suit for redemption is maintainable, because a 
claim for possession of property as owner 
and as mortgagee are essentially different 
matters, and their union is calculated to lead 
to confusion. 20 C 139 see to the same effect 

9 0 C 235. 

—In prior suits for redemption or for 
trespass, right of sp. performance though 
available, need not be raised : A I E ( 1930 ) 
Mad. 639 = Ind. Eul. (1930 ) Mad. 942= ! 27 

I C 126. 

— First suit under the Deccan Agri- 
culturists’ Eelief Act XYIII of {1879 ), s. 
10 A, for a declaration that a sale was in 
reality a mortgage Second suit for specific 
derformance of an agreement to re-sell is 
not barred. A I E 1922 Bom. 29 = 24 Bom. 

L E 236 = 46 B 803 = 66 I C 815. 

— An alternative cause of action for an 
alternative relief is not a matter which should 
be made a ground of attack within the mean- 
ing of Expl. lY : A I E 1926 Oudh, 645 = 96 

I C 71 

— Plff, in a suit for pre-emption against one 
of the vendees, got possession of the whole 
property, the other vqndee sued the plff. and 
the first vendee and recovered possession 
of his share, plff* not claiming refund of half 
price. Subsequent suit for such half price lies: 


C. P. C.( 1908 )S. 11 f Contd. ) 

(4) Directly and Substantially in hsuc--iCo?ttd) 
(B) Might and ought Expl IV— (CowitQ 
( 2 ) Plaintiif when bound to set up all 

Claims— (CWd) 

A I E 1929 Lah. 294 = Ind. Eul. 1929 Lah. 661 

= 117 !C 229. 

—Plff, in a per-emptiqn suit, need not 
plead alternatively that he is the sole owner 
of the property. A I E 1926 Oudh 545=96 I 
^ C7!. 

—A suit for pre-emption was decreed 
against one of the alienees only and formal 
possession was given to the pre emptor. 

— Other alienees objected to the per- 
emptor’s application for mutation, and their 
objections were allowed to the extent of their 
own share, pre-emptor can sue for posses- 
sion of property released in favour of the 
alienees or in the alternative for a propor- 
tionate refund of pre-emption money : A I R 

1922 All 475. 

— ^Whereplff’s suit for possession was dismi- 
ssed and the deft was granted a decree for pre- 
emption, and the -plff. appealed only against 
the dismissal. Held that the decree for pre- 
emption stood as it was, and as the question 
of title was directly and substantially in 
issue in the pre-emption case it was res 
judicata, and therefore, the decree in favour 
of the plaintiffs given by the lower appellate 
Court is invalid, 3 Lah. L J 473 = 74 ! C 583. 

— Suit under S. 9 of the S. Eel. Act, for 
possession of lands -with crops-Decree for 
possession alone Subsequent suit for mesne 
profits, is not brrred. 2 L W 157. 

—In a suit for possession of immoveable 
property mesne profits were not asked for. 
Subsequent suit for those mesne profits is 
maintainable: A I E 1924 Bom. 368 = 26 Bom. 

LE 288 = 80 iC 259. 

—Mesne profits asked for in a suit for 
possession, but decree silent as to mesne 
profits. Subsequent suit for mesne profits is 
not barred A I E 1929 Cal 566 = 33 C W N 
943 = Ind. Enl ( 1930 ) Cal 385 = 124 I C 65. 

—When the decree for possession and past 
and future mesne profits is silent about future 
mesne profits a fresh suit for future mesne 
profits is not barred. (1915) II IJ B B 81 

= 31 f c m. 

— Where the:first suit was based on the 
allegation of dispossession in respect of a 
certain plot, a subsequent suit for allotment 
of a plot of land in lieu of maintenance is 
not barred. A I E 1929 Lah 872 = 11 Lah 99= 
Ind Eul ( 1930 ) Lah 236 = 121 I C 428, 

—Alienee from members of a joint family 
is not bound to enforce his remedy in the suit 
by another alienee against him : A I B 1927 
Mad 61=97 I C 783. 
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C. P.C.( 1908 )S. II ( Contd.) 

(4) Directly and Substantially in lssm—{Co7itd) 
(B) Might and ought ExpL lY—iContd) 

( 2 ) Plainiff when bound to set up all 

claims— 

— Suit against father and J the present 
deft, for a declaration that certain properties 
were held by them on trust for the plffs. 
Suit was referred to arbitrators. Father 
died. Later, the plfE applied for an amendment 
of the plaint for a declaration the properties 
in question were acquired by the father, that 
he died possessed thereof, and that the plifs. 
as heirs were entitled to possession. 

—•The arbitrators decided that they had no 
jurisdiction to do so as the only matter 
referred to them had been the question of 
trust. Thereafter the plfEs. applied to the 
Court but the application was refused. And 
the plffs brought the present suit. Held 
that the suit was not barred as the plif were 
suing under a different title as also that the ! 
plff ’s attempt to raise that point was refused 
by the former Court. 31 Cal L J 163=55 ! C 
767; see also A I E 1917 P C 111=16 A L J 
271=20 Bom L E 553=27 C L J 303=22 C W 
N 505=34 M L J 361=23 M L T 147 = 7 Mad 
L W 315=1918 M W N 295=4 P L W 249 = 44 
!nd Cas 304 P. C.; and A I B 1923 M 212 = 16 
M L W 314=43 M L J 293=1922 M W N 597= 
69 ! C 465; and A I E 1926 M 774=1926 M W 
K 399-24 M L W 367=96 I C 993=51 M L J. 99, 

— Previous suit for a particular right does 
not bar a subsequent suit for general right. 
A I E 1980 Mad 701=(1930) M W N 520=31 L 
W 845=58M L J 703 = Ind Eul ( 1930 ) Mad 
810=53 M 761=125 I C 554. 

— ^Mr. Justice Eattigan has pointed out 
the conflict of authority as to whether in a 
suit for possession a plff is bound to support 
his claim by bringing forward every title 
which he has or claims to have in respect of 
the property in question : 37 I C 1 1 9. 

— ^Where a suit is eomx)romised, but, later, 
the deft successfully sues to set aside the 
compromise, the plff can sue, on the original 
cause of action ; A I E 1928 Lah 489=29 P L 
E 254=110 1C 550. 

— In which the former suit for sale of 
land as on mortgage was held not to bar a 
subsequent suit by the same plfl: against the 
same deft to recover the land as on usufru- 
ctuary mortgage from deft in wrongful 
possession, because the rights iii dispute 
in the two suits were different (followed in, 29 
M 153 F B; 2 K LB 94 Appr. in 15 M L J 374). 

—Where a suit to set aside a sale on the 
ground of non-receipt of consideration with 
a finding that consideration was partly paid, 
a subsequent suit for balance purchase "money 
is not barred. AIR 1925 All 486=47 A 561=23 
A L J 461=87 I C 257. 

— Failure or infructuoiis termination of a 
suit for registration of sale-deed under s. 77 


c. p. c. i im) s. n ( Oontd,) 

(4) Blrecfly Substajitially la Issae— (Cofi^//) 
(B) Might and oaght Expl. IV’-iContd) 

( 2 ) Plantiff when bouad to set up all 

claims— (6Wi) 

of Begis. Act does not bar a subsequent suit 
by purchaser for specific performance of 
original contract and for recomrg of poseeasim 
of property contracted to he sold. 54 A 68=( 1931) 
A L J 1092=136 I C 561 = I B 1932 A 209 = A 

I t 1932 A 96. 

—First suit that the land was not shamiiat 
was dismissed and the land was allotted to tlm 
def ts. Subsequent suit that the def ts had no 
right to share in the shamiiat is not barred : 
13 I€445=24P WB 1912=134 PL E 1912. 

—Acquisition of easement*-l2«» judicata*- 
Easements Act, 1882 s. 13, 9 lad Cas BIJ. 

—(5) Subject-matter different:-ExpL lY 
will apply only to cases where the subject- 
matter of the two suits is one : 21 O 0 1=4 O 
L J 648=441 C 368; see also 24 C 83 and 24 
cut audio Cl J 183. 

—The doctrine of constructive res judicata 
will not be extended beyond the subject 
matter of the particular litigation, 16 0 L J 

. 394 = 17 I C 927. 

—Where subject-matter is not the same 
in both the suits, doctrine of constructive res 
judicata does not apply. A I B 1929 CaL 201 

= Ind. BuL ( 1929 ) CaL 493 = 1 16 I C 637. 

—In a prior suit for partition a house was 
not included. Court orderding in 1910 that 
the house On possession being taken should 
be divided half and half Plaintiff sued in 1922 
to recover a half portion of the house re- 
covered from the debtor, ifeld, that the suit 
was not barred by resjndkafa. The house 
was not included in the plaint in the previous 
suit. It was a subsequent acquisition. AIR 
1928 Bom. 365=30 Bom. L E 912=1 13 I C 173. 

— In the case of a plaintiff with two in- 
dependent titles one as assignee and the other 
as sub-mortgagee, the dismissal of one suit 
does not bar a later suit based on the other 
title, A I E 1931- All 73 = ( 19«30 ) A L J 1572 
= Ind. EuL ( 1931 ) All 222 = Ilf IX 714. 

— ^Prior suit about disposing power of a 
testator does not bar a subsequent suit about 
the estate taken by the widow*s legatee: 13 
ML T 305 = 24 M L J 418 = 1913 M WN 

322= 18 I Cfll, 

— Gosharer suing for possession on allega- 
tion of partition, and failing can bring, a giil> 
sequent suit for partition. AIR 1921 L Bl3 
= It L B B 1 = 14 1 C 114 

-( 6 ) leowledfe of Plff:-For Expl I¥ to 
apply the claim must have been within the 
knowledjgeof the'perios^, shaking It during 
the previous proceedings., A decree for posse- 
ssion of trees was executed. The judgment- 
debtor subsequently found that there were 
excess trees in- possession of the decree- 
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LfX.(im)s, n (Contd) 

A ) Directly and Substantially in Issuer— 

( B ) Might and ought ExpK IV— ( Contd ) . 

(2 ) Plaintiff when bound to set up all 

claims— ( Contd, ) 

holder, The former consequently brought a 
regular suit for. the recovery of the excess 
trees. . 

— It was alleged that the judgment debtor 
was not aware of the fact till the execution 
proceedings had closed and the time for an 
appeal from or a review of the final order in 
execution was past : Eeld, that the suit was 
not barred. (191,0):X U B E 66 = 10 I C 991. 

—Flea which ought to have been urged 
not raised in the first Court— Allegation of 
ignorance at the time is a sufficient ground 
for raising the same plea in subsequent suit. 

A LR 1933 Ml 17. 

■— Plff. can bring a subsequent suit for 
possession based on a claim of title of which 
he had no knowledge, and which, therefore, 
he could not put forth as a ground of attack 
in a prior suit 94 P E 1916 = 37 I C 119. 

— Suing on false cause of action when in 
fact a true cause exists and of which the plff. 
is aware he is presumed in law to have 
abandoned the true cause of action : 54 1 C 200. 

— ( 7 ) Where no relief is asked for or gran-, 
ted:— Where a suit, claiming relief against 
several defts alternatively, is decreed against 
some defts only, who prefer an appeal, and 
the appeal is allowed, subsequent suit against 
^ other defts for the same relief is not barred: 

’ * , , 42 1C 548. 

•—Suit against different defts on alter- 
native causes of action Omission to claim 
relief against added, defts bars a ' subsequent 
suit against them (Per. Crouch A J C Contra): 

10 S L E 29 = 36 I C 92. 

— Whm’e no relief is asked for or granted 
as against particular person in the former 
suit, though he was a party there is no res 
judicata : 25 B 589 'see also 39 C 527 and 34 

A 599. 

— Where a court refuses to grant a relief 
on the ground that no. such relief was claimed, 
such refusal does not bar a subsequent suit 
for the relief. 4 0 L J 354 = 41 I C 80. see also 
1926 Mad- W N 94 = 23 Mad L W 416 = 93 Ind 
Cas I': Court refusing to adjudicate upon 
claim and suggesting a fresh suit-Effect of. 14 
. . B 31. 

— A reversioner to the estate of a 
deceased who brought a suit to set aside an 
alienation by the widow of the deceased 
and wrongly described the extent of the 
property claimed and on a decree being passed 
acquiesced in that decree is barred from 
bringing a fresh suit for the property. 27 

IC 808. 

— In a suit for sp. performance and 
possession the judgmeTit did not refer to the 
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( 4 ) Dirktly and Substantially in Issue— ((7o?i/d) 
CB > Might and ought Expl IV ( Contd) 

( 2 ) Plaintiff when bound to set up all 

claims— f CWdj 

latter relief. Decision on that relief was 
unnecessai'y. Held, it is not res judicata : A 
I E 1925 Bom 181r27 Bom L E 42r86 I C UL 

—(8) Wnefe the present piff was deft in 
former suit : — The matter is rea jvdicaia if 
the plea now taken could have been taken, by 
their respective fathers and grandfathers 
whose names were shown in the ]uaint. A I E 
1924 Lah 26r43 P L E 1922r69 I C 783. 

— The deft, in a former suit had omitted to 
plead absence of sale. Fresh suit by hih: 
to recover property from pre-emptor is 
barred. (1980) AL J *601rl4E D 281=Ind Eul 
(1931) All 333=130 1C 717. 

—Where a guarantor, as a deft in the 
previous suit,, omitted to raise the point that 
the instrument of guarantee did not fully 
represent the actual agreement errived at 
between guarantor and the lender, he was 
estopped from bringing a fresh suit on that 
point. 59 C 985=A I B 1932 C 888=A L E 1932 
. , I C 50.' 

— A debtor need not claim set bft under 
0. 8 r. 6 in a suit against him, and a suit by 
him subsequently on the claim is not barred 
by res judicata ; 74 P E 1919=52 I C 850. 

— An ex parte decree was passed against a 
debtor. A subsequent suit by him for refund 
of money, recovered from him under the 
above decree, on the ground that the money 
had already been paid to the agent of the 
creditor was held barred. A I E 1923 Mad 551 
rl7L W 448=44 ML J 495=(19231 M W N 

235=72 I C 770. 

—Suit for money; Eeduction of plaintiff’s 
claim not claimed bars subsequent suit 
therefor. A I E 1925 Oudh 719=87 I C 1017. 

—In a suit for specific performance of 
contract the deft ought to plead, if at all, 
that the agreement was void. He cannot 
jjring a separate suit on that plea A I E 1922 
Nag. 81=66 I C 850. 

— In a suit for the price of the jewels sold 
the deft omitted to plead part payment. 
Held, he cannot bring a separate suit for 
recovery of the amount paid, though the 
High Court could pass a decree to that effect 

33 ! C 623. 

— In a suit for recovery of water the deft 
did not allege that the water-course belonged 
to the Govt. He cannot bring a separate suit 
on that ground : 27 1 C 999. 

—There was an agreement to maintain the 
deft in consideration of the deft executing 
will in plff’s favour. Prior suit on agreement 
by deft for arrears of maintenance and 
decree therein. Present suit by plffs to set 
aside the agreement. Held, the plff cannot 
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( 4 ) Directly and Substantially in Issue— (Cow/rQ 
( B ) Might and ought Expl IS— -{Coyitd) 

( 2 ) Plaintiff when bound to set up all 

claims— {Goiiid) 

rely on events prior to the former suit as 
they were res judicata : 15 I 0 18G=:(19!2) M W 

N182 

— Claim to maintenance could not have 
been made a ground of defence in a prior 
suit for partition, 17 0 W N 341-18 ! C 764. 

— In the previous suit by the husbmid for 
dissolution of conjugal rights the _ wife did 
not defend but her relatives pleaded impoteiicy | 
of husband. The suit v;as, however, decreed. 
Subsequent suit by wife for dissolution of 
marriage on the ground of impotency and that 
husband had charged her with adultery is 
barred (1930) A L J 1569=Ind Rul (1931) All 

287=130 I C 495. 

—Where a prior suit for possession on the 
basis of a gift is decreed, a subsequent suit 
questioning the donor’s right to make the gift 
does not lie: A I R 1927 Oudh 234=1 LuckCas 

78=101 I C 812. 

— ( 9 ) Where the ground was necessary for 
the complete and final disposal of the case 
Thus in a partition proceeding independent 
lots were given to different parties without 
consent. A party subsequently wanting a 
larger share is barred by Expl lY. A I E 1931 
All 462=15 E D 322=Ind Eul (1931) All 676= 
(1931) A L J 307=133 ! C 468. 

— If the matter be such as should have ' 
been dealt with in partition proceedings a 
separate suit does not lie on that matter ; A 
I E 1922 Bom 119=46 B 327= 23 Bom L. E. 
1171 = 64 I C 995. See to the same effect : 13 
A L J 548; and L R I A 44; and 20 A 81. 

— A cosharer not objecting to the entry in 
the Khewatin the prior partition case cannot 
subsequently file a suit in Civil Court for 
having the previous arrangement modified : 
A I E 1931 A 29=1930 A L J 1281=130 I C 382. 

— A cosharer holding under an irredeem- 
able mortgage should raise his title in the 
partition proceedings, because he cannot raise 
it in a Civil Court after the partition pro- 
ceedings have become complete and final. A I 
E 1920 Oudh 509=1 Luck 210=13 0 L J 260= 

96 I C 75. 

— A suit for partition being dismissed for 
default a fresh suit is maintainable- A I E 1924 
All 905=46 A 820=22 A L J 749=L E 5 A 541 

Civ. = 80 i C 933. 

— A suit for exclusive possession of certfdn 
property was dismissed on the ground that, 
on plaintiff’s own statement, the jn-operty 
was part and parcel of an undivided malud, 
A frjsh suit on the same cause of action for a 
decia, ration of ownership, and for joint 
possession if the plaintiff was entitled to' thtit 
^^<{1^1. (l) 3^ . 


C. P. C. ( I908 ) S. I! ( €W) 

( 4 ) Directly^ and Suhstantially In Issue— (Cow/r7,) 
( B ) Might and ought ExpMV— (Cow/i/) 

( 2 ) plaintiff when bound to set up al! 

claims— (C<mlrO 


is barred partly by S. 11 and partly by (> 
... 11,: rr. 1 .and 2. 1 1 !nd Cas 87* 
— Plaintiff in a suit to set aside alienatirjns 
obtairied a deeree in respect ^ of one item 
against one defendant. He failed to include a 
prayer to set aside a gift deed- Subseipiontly 
lie sued for possession of the pia)periy gifted. 
//^/r7, that his second suit was barred under 
s. 11, Expl. lY. A I E 1931 Bom 114=33 Bom 
h E 1473=Incl Eul (1931) Born 209=129 I C 737. 

— In a suit for recovery of share by an 
heir against a Mohommedan Widow, who was 
in possession in lieu of dower, the widow 
omitted to claim interest on dower, Ilehl, in 
a subsequent suit against her representative, 
claim to such interest is barred. A I E 1930 P 
C 177=34 OWN 653=(1930) A L J 87.3 = Iml 
Eul (1930) P 0 334 (P 0)=I26 I C 430. 
— Plea not raised for fear of being fatal to 
the suit cannnot be raised in a subsequent 
suit : A. I. E. 1924 Lah 83=5 Lab L J 251=24 
. P.WRm3 = 72 I C fl. 


— Party suppressing facts in previous 
suit cannot use them in a subsequent suit to 
the prejudice of other persons, A I II 1926 L 
ah. 603=8 Lah. 15=27 P L E 504=96 1. C. 1002, 


— In a suit for^ possession the pHl’. mmst 
establish his title in that very suit by urging 
and proving all that would 'go to estjiblisis 
his title; he cannot reseuwe one or more of 
such grounds for a future suit : 54 I. C. 200, 
— Plea of Khana dtirnd, fiot refise*! in 
previous suit, cannot be raised in a subsequent 
suit. 166 P. 1. R. 1914.. 


— Plea of custom nf>t raised in iljo prior 
suit cannot 1)0 raised in fhe subsequmd hint : 
A I E 1923 Oudh 242=10 0 L J 132=74 I. C, 

511 


— Where in a previous suit heiweeui the 
same parties the ]dlf. obtained an 
decree against the deft, under the terriis nf.-i 
bond, and the plif again sued the deft, on the 
same bond claiming corupmiiid interesi wld’-h 
was disallowed in prior suit; //chi that the 
Xiltf. could not sue for compound irdvre-r 
again and the deft, cmild not r-visc th<* ilcd'cn ^ 
of undue infiueiiee. xvant of considti’r.iifm :o'd 
w^eakness of both loin- 

7'es^ jndkala. 12 P. R. 1915=226 P. L. R. 1914=118 
I* W ll 1914-14 I C, 931. 

— lYheiT; a intin^dftr has inadi* a parf>- 
to a roferonee’ under the lam! lu^qiiisilh/n 
jiroceedings ;o?d ondts to make a claim at tltf‘ 
time of -lie noporttofiment of the coiiipensa- 
tioiu a mbsc-qiamt ‘^uit to recover a portion of 
the compeimatlou hr a chil court is mi 
sustaliiable, • 32 I C 922. 
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C.P. C. (!908) S. I! ( Gontd), 

( 4 ) Directly and Substantially in Umt^(Oontd) 

( B ) Might and ought Expl \y—[Contd) 

(2) Plaintiff when bound to set up all 
claims— (Gowc^j 

—Where there was no proper appointment 
of a guardian ad litem and therefore, the 
minor was not properly represented in the 
former suit, the decree passed in the suit 
does not operate as res judicata, A I B 1928 
All 447=26 A L J 777 = Ind Bui ( 1931 ) All 
279=114 1. 0. 743. 
— Plea that minor was not properly repre- 
sented in a previous suit though not taken by 
guardian is res judicata where it might and 

S ' to have been taken. A I B 1924 Mad 
7 M 476=19 L W 410=34 M L T 295=46 
M. I. J. 291=77 I. C. 628. 
— Prior suit for damages for ^non-delivery 
"Dismissal-Bars a suit for delivery of goods. 

A I B 1924 All 849 = 22 A L J 745 = L B 5 A 
580 Civ =83 1 C. 969. 
— Same question— Two distinct applica- 
tions— Pinal decision in later suit operates as 
bar See. 24 1. C. 243. 

— “ Might and ought ’ Companies Act. 23 
M. L. J. 215=16 I C. 70=40 Cal. 1. ( P. C. ) 
—The non-contesting of a mere petition 
to transfer decree to another court cannot be 
held to operate as constimctive res judicata 
agaitist an objector under s. 50 C. P. C. A L R 

1933 M 485. 

( 3 ) DEFENDANT WHEN BOUND TO 
RESIST ON ALL GROUNDS. 

—Principles applicable io i)laintilf equally 
apply to defendant. For a case to come under 
the bar of constructivo res judicata, it is not 
only necessary that the deft could have raised 
the present defence in reply to the former 
suit, but it must also be shown that he was | 
bound to do so : A L R 1933 L 912. 1 

— A quesiion, which ought to have been 
raised by way of defence to the former suit, 
must be treated as having been directly and 
substantially in issue in that suit : 31 C 79. 
See to the same effect : Ind. Bui. 1929 Lah, 
693 = 11 Lah. L J 97 =117 I C 805. 

— DefendaTit in possession must resist claim 
on all possible grounds. A I B 1926 Lah. 162 
= 7 Lah. 40 = 27 P LB 209 = 94 1 C 27, 

— In a suit, against the defendant and 
his father the question of non-transferabi- 
iity, which could have been raised, was not 
raised in that suit. 

* —The defendant’s father did not contest 

that siiit. Held, that the fact that the defend- 
ant’s father allowed the judgment to go by 
default would not prevent the matter from 
being res judicata against him, and his son, 
having inherited the property, is bound by 
the judgment though ex parte. 9 Ind. Cas, 363. 


C P. C. ( 1908 ) S. 11 (Contd.J 

(4) Directly and Substannially in Issue— ^ Co^td J 

(B) Might and ought ExpL iV—C Contd , ) 

( 3 ) Defednant wheu Bound to Resist on all 

grounds— ( Co7dd ) 

—Suit as to a lease of the right to receive 
offerings was decreed. In a subsequent suit 
for another period the defence that the right 
was not transferable was barred, mere fact 
that the suit was for a different period 
making no difference : A I B 1928 All. 721 = 
113 I C 242 = 26 A L J 185=50 A 394. 

—Where the deft, did not appear in the 
previous suit and the defences presently 
raised were available tc him at that time, it 
was held that the mere fact that the previous 
decisions were ex parte would not be sufficient 
to exclude these defences from the rule of res 
judicata. A L R 1933 L 1149. ( relying on 24 i C 
931; and 11 L L J 97). 

— Plff". in a former suit omitted to claim 
relief against two properties. Deft did not 
appear. Plff got the plaint amended, and a 
preliminary decree was passed. The deft, 
received notice of the preliminary decree but 
did not object to the passing of the final 
decree. In a subsequent suit to enforce the 
charge. Held, the defendant was not entitled 
to raise the plea as it was barred -.by res 
judicata. 12 A L J 75l= 25 I C 284. 

—Defence, which cannot lawfully be raised 
in a particular case, is not resjudicata in a 
subsequent suit : A I B 1925 Oudh 719=87 I C 
1017 See also : A IB 1927 All 505 = 103 I G 
379=25 A L J 582=L B 8 A 225 Bev.=49 A 918. 

— Defendant|havinga cross deamand against 
plaintiff but failing to have it tried-Plaintiff 
giving some credit in respect of it and decree 
passed on that footing- Defendant’s claim is 
not 7 'es judicata A I B 1925 Mad 830 = 49 M 

L J 14 = ( 1925 ) M W N 228 = 90 1 C 465, 

— Deft is not bound to^ put forward a 
counter claim or plead an equitable set-off. A 
I R 1926 Mad 1020 = 24 L W 282 = 97 1 C 488. 

— If the effect of the decisions in a former 
suit is necessarily inconsistent with the de- 
fence that ought to have been raised but has 
not been raised, that defence must be deemed 
to have been finally decided against the person 
wlio ought to have raised it. A I B 1923 Bax}g 

239 = 1 Ri363 = 2 Bur L J 109 = 76 i C 612. 

— One of the co-defts raising a defence 
which conflicts with the interest of the other. 
The latter must contest the same, otherwise a 
decision on it will operate as res judicata in a 
subsequent suit : A I B 1928 Oudh. 155 = 1 
Luck. C 733 = 108 I C 817. 

—* ** Might and ought to have been raised ” 
"Partition suit— Issue between co-defts, left 
undecided. See 20 C W N 1 177. 

— Where a suit is dismissed on a preli- 
minary point and the deft, did not disclose his 
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C. P. C. (1908)S. 11 fCWd.; 

(4) Directly and Substantially in Issue— (6'onid) 
(B) Might and ought Expl. IV— ( ConUl ) 

( 3 ) Defendant when Bound to Resist on all 

gtmnCi—{Co7mld) 

defence on merits, he can raise it in a sub- 
sequent suit : ^2 I C 508. 

( 4 ) The Principle of Expl, IV as applied 
to suits between landlord and tenant. 

— brought a suit claiming proprietary 
and cultivating rights in certain land. The 
deft denied piff’s title only to cultivating 
rights, even though the settlement officer had 
recorded that land as “ sir ” : Held, the plea 
as to settlement entry was res judicata 14 
N L J 171 = 136 I C 884 = I U 1932 N 44 = A 
I E 1932 N 36 ( 38 ) = A L R 1932 N 78. 

— In a previous suit by landlord as against 
trespassers the defts proved their possession 
as tenants. Held a subsequent suit as against 
tenants with due notice is res judicata. A I E 
1930 Cal 588 = 51 C L J 571 = Ind Eul (1931 ) 
Cal 16 = 128 I C 96. 

— In a suit for possession of a share of jote 
the purchaser of a portion of the tenancy is 
made deft. The latter is not bound to plead 
under tenancy which he might have. 9 Ind Cas 

585. 

— Claim as to proprietary rights does not 
affect under-proprietary rights : 17 I C 334. 

— In which the deft, was barred from 
claiming a set-off for a sum paid on account 
of previous arrears of rent as he ought to 
have put in the defence in a former suit for 
rent. But see 116 1 C 637=A IR 1929 C 201 
in which the decision in 24 C7n has been 
approved of. 

— Ex parte decree in prior suits in which 
no issue was raised as to the rate of rent 
and there was no decision as to such rate 
cannot operate as res judicata in favour of the 
landlords. 65 1. C. 581 ( Cal. ) 

— Even if a deft, omits, in a previous rent 
suit, to raise a defence under S. 29 B. T. 
Act. he can raise it in a subsequent suit for 
rent as there can be no estoppel against a 
Statute: 65 !. C. 581. 

— In a suit under S. 9 of the sp. Relief Act. 
mesne profits are not claimable and hence a 
sudsequent suit for such profits is not barred: 
1915 M. W. N. 170=30 M. L. J. 326=2 L. W. 

157= 28 I. C. 1. 

—In a suit for ejectment, the defendants 
contended they were not nml^v^raiyafs but 
occupancy raiyats and plaintiffs had unsucce- 
ssfully sought to eject the defendants as 
trespassers. The status of the defendants 
was however left open in that suit. Held, 
that the decision as to the status of the 
defendants ought to have been decided in 


; C, P. C. (1908) S. i\ { €o7itd). 

(4) Difectiy and Substantially In Issue—f iJoutd) 
(B) Might and ought Expl. IV— ( Qonkl) 

(4) The Pfindple of Expl. IV as applied to suits 
between landlord and tenant— 

the previous suit and that the later suit was 
barred by res judicata . A I E 1930 Cal (i90=34 
O 'W N 442=Ind Eul (1931) Ca! 222=129 1 C 

574. 

— First suit for the ejectment on the 
allegation that the defendant’s iiiterest 
(under-raiyati) w^as an encurubrance which he 
had annulled by a notice under s, 167 of the 
Bengal Tenancy Act. Subse<|UOut suit to 
eject the defendant as a trespasser with an 
alternative plea that, even if the defendant’s 
under-raiyati be admitted to be vuliii, he i*an 
be evicted on notice under s. 49 which bad 
been given. Hdd, ihai the plaintiff’s claun to 
eject the defendant as a ti’cspasser ought to 
have been made a ground of attack in the 
former suit, and so the suit wais res judicata 

11 Ind Cas 127. 

— First suit for possession as landlord 
does not bar a subsequent suit as reversioner 
because the causes of action are different : 

1919 MWN 287=52 ! C 813. 

—Where a plaintiff (who had purchased 
the property from the defendants and leased 
itagain to them) first sued the defeiidunts 
for rent and obtained a decree therefor in 
spite of their contention that tlie sale in his 
favour and the lease were nominal and sub- 
sequently sued the defendants for recovery 
of possession of the land, and where the 
defendants again raised the plea, tha.t I lie 
sale was nominal. Held, that the decision in 
the prior suit was not ?v:.s* jW/cu/n and that 
the defendants were entitled to set xip the 
nominal character of the sale in the second 
suit. 1 L W 821=25 I C 615. 

— A suit by ietiant, claiming to be the 
owner, was dismissed with a finding tliat the 
landlord was the owmer. Plea of permamnit 
tenancy, by the tenant, ill a suit by landlord 
tor possession, is not res jmlieata, as tlie 
claims in thei. two suits are basecl on wlmliy 
different titles: 13 L 195 (203)=132 I C {^57=33 
;■ FLR3(I2=A I R 1931 L 610. 

— Where a document creating t!ie la- 
tionship of landlord and tenant bus I ot m 
once construed that construction is res 
judicata for all time, and if such a deed was 
not produced in the prior suit the di-cision, 
ill default of that cunstriietion w ill be 
Yuctive res judicata as U> the rate of rent 4 
Pat. L W 4Tr(illl8) Pat 218=43 I C 75J. 

—The decision of the cioestion iih to ilio 
proper terms of a puttah hi respect of one 
fasU is res judkata for subsequent funlks 
also. IS LW 3(17 = 62 lC5ib, 

— Decision in rent suit wlicilmr 

ex parte or not of#aies as res jmUmUi in a 
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C. P. C. ( 1908 )$. 11 (Contd) 

( 4 ) Directly and Substantially in Is&uq— {C ontd) 

( B ) Might and ought Expl. lY—{Co7itd) 

( 4 ) The Principle of Expl. IV as applied to suits 
between landlord and Umnt—{Con€ld) 

subsequent rent suit even for a different 
period if any question winch arises in the 
suit or which if objections were taken by a 
party ought to have been decided has been 
decided thereby A I R 1925Cal 427r40 C L J 
507=29 C W N 253=85 I C 123; see also AIR 
1921 All 348=43 A 191; and A I E 1926 Cal 
114=87 I C 672; and AIR 1930 0 335=7 0 W 
N 507=127 lC241;aud5TC 708=14 C W N 
339; and 22 1 C 383=18 C W N 33; and 4 C W N 
43; and 20 C 505; and 16 C I J 124; and 29 I C 
694=43 Cal 170=20 C W N 48. 

( 5 ) EXPL. IV, AS APPLIED TO MORTGAGE 
SUITS. 

Sunopsis 

f 1 ) Claim for personal decree, 
f 2 ) Claim for possession. 

( 3 ) Claim for pre'Cmption. 

• ( 4 ) Joint— family property. 

( 5 ) Mortgagee suing mortgagor and puisne 
mortgagee. 

6 ) Paramount title, plea of. 

7 ) Pleas which a mortgagee is bound to 
set up in redemption or mortgage 
suits. 

, (*8*) Pleas which a mortgagor is bound to 
set up ill redemption or mortgage- 
suits. 

( 9 ) Property not included in the mort- 
gage. 

( 10 ) Puisne mortgagee suing mortgagor 
and prior mortgagee, 

( 11 ) Redemption and accounts. 

{ 12 ) Redemption and ejectment. 

( 13 ) Redemption and Mesne pro (its. 

( 14 ) Several suits for redemption of the 
same property. 

( 15 ) Sub-mortgagee’s claim. 

( in ) Suit by or against icg,al representative. 
( 17 ) Suit by or against purcliaser. 

( 18 ) Suits for redemption of several mort- 
gages. 

( 19 ) Two mortgages in favour of the same 
person-suit on one of them only. 

( 20 ) M i scellane o ns. 

( 1 ) Claim for pcrso7(al decree, 

— A mortgagee oinittiing to claim personal 
decree cannot afterwards sue therefor : B P 
L T 709=66 I C 945rA I R 1922 Pat 450=1 

Pat. 506 

— Where it was decided in a former suit 
that the pi ff had a right to obtain personal 
decree, and in an application for a personal 
decree under 0, 34 r 6 the plea as to bar of 


C. P. C. ( 1908 )5. n {Contd.) 

(4) Directly and Substantially in \smt—{Conid) 
(B) Might and ought Expl. lY— ( Coiiid ) 

(5) Mortgage Suits— (Co?itd) 

(1) Claim for personal decree— ( Concld ) 

limitation was raised it was held that such 
plea could not be raised because of the bar 
of res judicata 7 0 W N 774=1 R 1930 0 417= 
AIR 1930 0 378=126 I C 689 (F B). 

...Where a party depositing money to 
release the property from Court sale, applied 
to reserve hh\ rights under .hypothecation 
bond relating to property, and the application 
was rejected, Held, a subsequent suit to 
recover the money lies 81 1 C 301=A ! R 1922 

Lah. 35S. 

( 2 ) Claim for Possession, 

— First suit for possession on the basis of 
mortgage. Second suit for possession by the 
lAff on the ground of invalid lease is res 
judicata 37 B 224 = 15 Bom L R 266 = 19 I C 

558. 

—The plfE purchased the mortgagee’s 
interest and sued for- possession, but, as 
the mortgage was void ab initio, the suit was 
dismissed. The plff, thereupon sued to 
recover a sum of money from the estate of 
the deceased mortgagor or in alternative a 
small sum from the decree-holder against 
representative of the deceased mortgagee. 
Held the suit is not barred by res judicata, 
for the claim for possession was not really a 
claim on the mortgage, but a claim by 
virtue of the purchase by the plff of the 
mortgagee’s rights : 18 Bom L R 773=86 I C 

564=40 B 614. 

— Where the plff brought a suit against a 
reversioner and his mortgagee for possession 
of the property on the ground that it belong- 
ed to him. Mortgagee pleaded that plff had 
no right to question the transfer made in 
his favour; but no specific issue was framed 
to that effect. He then brought a suit against 
plff for sale upon his mortgage and pleaded 
that plff was estopped from denying his title 
as mortgagee. Held, he ought to have raised 
the question of estoppel in previous suit, and 
not having done so his present claim was 
barred by res judicata 8 A L J 358=10 T C 961 

— Plff. purchased a plot of land previously 
mortgaged to deft, and obtained a decree for 
redemption. In execution of the decree, on 
cleft’s objection it was decided that plff. had 
purchased plot A only. In a subsequent suit 
for possession of plot B on the strength 
of the same sale. Held, that the suit was 
barred by res-judicata. 10 I C 453. 

—A cosharer selling the property to the 
mortgagee, another cosharer suing to recover 
her share, the mortgagee omitting to set up 
the plea of the mortgage. Held the mort- 
gagee’s suit for recovery of possession of 
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C. P. C. (1908) S. U r CoHtd). 


C. P. C. (1908) S. 11 ( Gontd ). 


f4) Directly and SiiDstantially in issue— f Contd) ( 4 j Directly, and Substantially in Issue— 


(B) and ought Expl IV — (Could) | 

(5) Mortfage Suits— Could) i 

(2) Claim for Possession— ( Qoncld ) . j 

the property as Biovtgagee is barred A I B | 

1928 All 714 = 50 A 309 = lU! C 745. | 

— Prioi' mortgage of entire share with • 
possession Second mortgage of two-third 
share Suit for sale on second mortgage Prior 
mortgagee party No prayer for possession 
of one-third Second suit for possession is 
Res judicata, 8 A L J 352 r 10 ! C 925. j 

( 3 ) Claim for Pre-emption 

—Foreclosure suit— Failure to advance a 
claim to pre-empt as a defence to the mort- 
gage suit — Effect. See 21 I. C. 287 

—Property subject to mortgages— Coven- 
ant by vendor to discharge previous— mort 
gages — Pre-emption suit — Ees Judicata. 17 

! C 318 

( i ) Johit-family Property 

— Where a mortgage-deed was found to 
be valid and binding on the whole family it 
was held that the deft, could not re-open the 
question of validity and binding ^ character 
of the deed by sotting up a picii which might 
and ought to have been set up in the former 
suit. ALR!933 M709. 

—A son sue to recover possession of j 
mortgaged property. There had previously 
been a suit brought on foot of the mortgage 
against his father and a final decree for forec- 
losure in that suit. The son alleged that the 
foreclosure decree was not binding because 
his father failed to plead the invalidity of 
the registration of the mortgage deed in that 
suit Held that the father represented the ! 
son in the earlier suit, and that, as the father , 
would be debarred from raising the plea re- 
garding the invalidity of the registration, the 
son was also barred. 138 I C 161 = 15 N L J 
1 = I B 1932 N 80 = A I R 1932 N 90. 

— A mortgagoe instituted a suit for sale of 
the property based on his mortgage executed 
by the mother of the plaintilf, impleading 
him taiid the mother on the ground that she 
had after the mortgage gifted the property 
to him. In that suit it was found that the 
mother of the plaintiff- had full rights in the 
property and that she was competent to mort'' i 
gage. A decree for .sale was passed and the | 
decree holder purchased the property. Sub- ! 
sequent to the purchase the plaintiff sued to ! 
recover a share of the property on the ! 
ground that his mother was not competent i' 
to mortgage it and that the defendant in ex- | 
ecution of his decree had purchased only the I 
life-'interest of his (plaintiff’s) mother whicli I 


j (B) Might and ought Expt. IV— ( Contd ) 

^ (3) Mortgage Suits— fCoj/td) 

(4) JoinHatnily Property— ( Conoid ) 

terminated with her death, //e^/ that the 
suit was baiTcd by rca 10 1. C. 29. 

—In a suit to enforce a mortgage against 
the father of a joint Hindu Family— sons 
were not made parties. The sons in a subs, 
equeut suit to set aside the decree can- 
not plead that father was not competent to 
mortgage, as the property was under Collec- 
tors management, 53 !. C, 776. 

( 5 ) Mortgagee siuug mortgagor 
and ptdsm mortgagee 

^First suit hy mortgagee for rodemptian 
against S'liFmortgagee who was also purrha/wr 
of equity of redemption. Second suit bif pur- 
rhaser for redemption is 7iot barred by res 
judiccita. m P E1914 = 213 F L B 1914 = 135 
P W B 1914 = 24 LC. UL 

—A, a- mortgagee sued the mortgagors ami 
B, a prior charge-holder on the property. 
The decree provided that the mortgagors 
should pay certain amount of money to A 
and further a charge to which B did noi, 
object was created in favour of A on some of 
the property. B is not debarred from on- 
forcing his chai’ge which was prior to A’s, A . 
I B 1929 Mad 379 = 56 M 2. J 295 = 29 L 
W 609 = lod. Bui. ( 1929 ) Mad. 686 = 117 I. C. 

■ 302. 

— Prior and subsequent mortgages — F^uif 
for sale by ‘prior mortgagee against luoid- 
gagor and puisne mortgagee — Decree in Form 
7, Appendix D, G. P. C. Bights of puisne 
mortgagee — Fresh suit by him, if nuuntain- 
able.^' 42 Mad. 90 See also A I B 1924 O 56 
= 10.0 L JBOo =79 I. C. 654. 

, — Mortgage suit by prior mortgagee-Fnisne 
mortgagee ' party — Decree and order ab- 
solute — First suit by puisne mortgagee, lillH 
M W N 902=49 L C. 466. See also'A J B 1922 
Lak 358 = 811. C. 301. 

( 6 ) Paramonnt title, plea of 

— Deft, having equity of redemption and 
the paramomit title will not 1 k‘ aliowi d p.* 
plead the latter, and so the latter eanmd 
be' res' Judicata: 58 C 1222=35 C W N 59 > = 

■ lud. ■■■Bui (1931) Cal 892 = 04 I C. 891. see 
also 78 1 0 118=A I R 1924 N 408,- ami 33 (* W 
N 659=1 E 1030 C 215 = 122 I € 215 = A I 1 

■ ■ 'It2f€l7l. 

—Party claiming a paramount title is not. 
bound to sot it up in a mortgage suit but 
where be invites the Court io ' deride the 
question of his prteiiy and a definite attark 
, is made on his elaift^-priorily hig failure to 
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C. P. C. (1908) S. n Contd), 

( 4 ) Directly and Substantially in Issue— (Cow^d) 

( E ) Might and ought Expl l\—{Cojitd) 

{ 5 ) Mortgage Suits 
( 6 ) Paramount title, plea of— (.Contd) 

plead may operate as a bar to his asserting it 
in a subsequent litigation. AIR 1931 Pat 
64,= 11 P L iT 898 = lad Rul ( 1931 ) Pat 
164=10 Pat 234= (30 1 C 257. 

— Mortgage suit—Person joined as defend- 
ant failing to set up paramount title — Effect 
— 6 N L R 156, see also AIR 1920 P. C. 81 = 
47 CaL 662 = 25 OWN 417 = 38 M L J 424 
= i 520 M W N 308 = 11 M L W 518=22 Bom. 
LR 557 = 551 0 959 = 47 I A 11 = 18 A L 
J 401 = 28 M L T 425 P C ; and A I R 1929 0 
88 = no I C 79 = 5 0 W N 210 = 3 Luck 472. 

— ^But if a defendant in a mortgage suit 
sets up a paramount title and without objec- 
tion goes to trial upon that issue, neither 
party can afterwards say that the issue, was 
irrelevant AIR 1929 Pat. 678 = 10 P L T 
645=rnd. RuL ( 1930) Pat, 129 = 121 I. C. 353. 

— A executed a mortgage by conditional 
sale in favour of B and then a simple mort- 
gage. B sued on the simple mortgage and 
obtained a simple money decree in execution 
of which he purchased a portion of the equity 
of redemption of the properties mentioned 
in the deed of conditional sale. B then sued 
to enforce the conditional sale for the full 
amount without abatement. He obtained a 
decree and the mortgagor paid up the amount 
due. B then sued for a declaration that he 
was the full owner of the properties of which 
he had purchased the equity of redemption. 
Held^ that as B had deliberately agreed 
to return the, property free of all incum- 
brances on being paid a certain sum and as 
that sum had been paid the suit was barred 
by equitable estoppel. It would not make 
any difference even if the deft was in a 
position to know that the plff. had a title 
under which he could have retained full 
proprietary rights over a portion of the 
property concerned 17 A L J 988 = U P L 
R (H C) 130=52 I C 690. 

—A second mortgagee claiming paramount 
title as to a portion of the property cannot 
raise that question in a suit on prior 
mortgage, and hence a subsequent suit by 
him on that question is not res judicata 40 
All 584 = 16 A L J 639 = 46 1 C 559, 

—In a suit by mortgagee for sale, a person 
claiming adversely both to the mortgagor 
and mortgagee may be joined but such 
person is not bound to raise the question 
relating to the paramount title AIR 1927 
Mad 945 = 106 ! C 574. 

—A person claiming adversely to the 
niortga,gor and mortgagee is not a necessary 
party to a mortgage suit but if he is made 


C. P. C. (1908) S, 11 (Contd) 

(4) Directly and Substantially in Issue— f Contd) 
(B) Might and ought Expl. IV— ( Contd ) 

(5) Mortgage Suits— {Contd ) 

(6) Paramount title, plea of—(Go7i€ld) 

a party, the Court has discretion whether to 
adjudicate on his title or not and therefore, 
if such party fails to assert his title he is not 
barred by s. 11, Expl. IV ■ from doing so in 
a subsequent suit AIR 1927 Mad 301=52 M 
L J 52=25 L W 238 = 38 M L T 20=99 I C 468. 

(7) Pleas which a mortgagee is hound to set 

up In redemptmi suits or mortgage suits. 

— First suit by mortgagor for possession 
and redemption from the mortgagee as 
usufructuary mortgagee, though he was a 
simple mortgagee, does not bar a subsequent 
suit by the mortgagee for his mortgage 
money. AIR 1925 Lah 516=87 I C 237. 

—Mortgagee obtaining decree nisi for 
foreclosure, but failing to apply for decree, 
absolute, the mortgagor can bring a subse- 
quent suit to redeem : 16 Bom L R 687=39 

B 41. 

— Prior mortgagee omitting to establish 
his priority cannot bring a subsequent suit 
for it. A I R 1929 Pat, 678=10 P L T 645=Ind 
Rul (1930) Pat. 129=121 I C 353. 

— In a suit for possession the mortgagee 
from the ostensible owner, though a party to 
the suit, omitted to deny plff’s title and a 
decree was passed in plff’s favour. In a sub- 
sequent suit for sale by the mortgagee. Held^ 
that the mortgagee was barred by res judicata 
from disputing the title of the plff. 8 A L J 
358=10 I C 961. Athrmed in appeal by the 
P C in 34 I C 673 = 3 L W 454 = 1916 M W N 
142=20 C W N 265. 

-Certain lands were mortgaged, and sub- 
sequently further charges were -created on 
them. Mortgagee obtained decree for posse- 
ssion on the mortgage and the amount due. 
In a subsequent suit for redemption the 
question of the amount due was res judicata, 
and the mortgagee was not entitled to in- 
terest for the period he ^vas out of posses- 
sion, nor could he claim payment of further 
charges as those deeds did not give a right 
to possession : 60 P W R 1917=39 I C 250. 

—Suit for money by mortgagee-Subse- 
quent suit for sale-Bar. See 36 All 264=12 
A L J 374 = 23 I C 429. 

( 8 ) Pleas which a mortgagor is hound to 
raise hi redemption or mortgage suit. 

— The dismissal of a suit for redemption 
brought on the foot of a specific mortgage 
is no bar to a subsequent suit on a promies 
to allow redemption by the mortgagee. 8 Bur 

L T 101=27 ! C 731 
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C. P.^C. (1908) S II (Con/(i). ^ j 

(4) Directly and Substantially in Issue— (Cojrfd) i 
(B) Might2and ought Expl. IV— (Contci) 

(5) Mortgage Suits— (Oontflj 

(8) Pleas which a mortgagor is bound to raise in 
^ ^ redemption or mortgage suit— (CoHcirf) 

—Where the plff- had twofold ch.araotor, 
as purchaser, of;eqaity of redemption, and as 
a settlement holder from the superioi land 
lord. He did mot take the_ latter defence. 
The decree is operative against him 
would not be allowed to challen|e it in a 
separate suit A I E 1924 Cal ^ 

—Mortgagee .of a proprietary -interest 
brought a suit and obtained decree, and 
■the Interest was sold in execution. The 
Eevenue- Court rejected _ the mutation 
application by the mtgee. Original mortgagor 
cannot plead non-saleable interest in the 
suit bv mortgagee for possession he having 

faaed^o :raise 

-A suit against a Hindu widow on a 
mortgage executed liy her husband is different 
from one based on a mortgage executed by 
her alone. In the first case no question ot 
legal necessity arises at all. That question 
can arise only in the second case and it can lie 
finally decided only in the presence of the 
rovsrsionsi'* But thG r6V6rsioii6r Tviisii iuiicl6 
mrty to such a suit is not bound to set ui^ 
the plea and he, not being entitled to redeem 
the mortgage, can claim io have ihat question 
tried in a separate suit when he succeeds to 
the estate. 

—Where, however, the^ mortgagee, in a 
mortgage suit, distinctly raised an issue, as 
to whether the mortgagor-widow was the sole 
and absolute owner of the mortgaged proper- 
ty and the issue was decided in favour of the 
mortgagee, it was held, in a subsequent suit 
for possession by the reversioner after^ the 
death of the mortgagor-widow, that the issue 
was res judicata as against the reversioners 
who were also party to the former suit, in 
which they ought to have raised a defence to 
r issue fl9 C L J 155 = 17 C W N 877 = 19 
i C 68d = 41 C 69. 

(9 ) Property not inohirUd m mortgage. 

—Where Properties not covered by mort- 
gage are included in suit and obtained delivery 
of in execution of decree, the Mortgagee 
cannot sue on the ground that properties 
were not included in the mortgage." A I P 
1925 Mad 1148r87 I C 71!. 

(10) Puhne Mortgagee suing mortgagor 
and Prior Mortgagee. 

a suit by a puisne mortgagee the prior 
mortgagees need not be made parties an 


C.fX.{{n%)S.\\(OoJiUk) 

(4) Directly and Substantially in U%m-iCimhr) 

(B) Might and ouf lit Exp! IV— (( W//) 

(5) Mortgage Suits-~(€(w/fO 

flO) Pusine Mortgagee suing mortgagor and 

, . Prior Mortgagee-»(tVi?i/e/j 

questions relating to their mortgages need 
not be determined. Where the puisne mort- 
gagee admitted the prior mortgage tlie prior 
mortgagee can institute a suit, on his mort- 
gage, even though the decree in the puisne 
mortgagee’s suit did not speciiically resen'e 
the prior mortgagee’s rights. ( !9!2 ) M W N 

■ ; . 41 13 I C 'ISI. , 

—But when the prior mortgagee is iinpicat,!- 
ed in a suit on second mortgage and is aware, 
of the fact that thepltf. is seeking to sell the 
property without the burden of the prior 
mortgage upon it, and omits in that suit| to 
set up his encumbrance, then a suit on toot 
of the prior encumbrance is barred by^ the 
rule of res judicata 10 A L J 244 rB4 A 591*= 
16 I C 8 see also 19 C W N 942; and 19 C W N 

947. 

—It should be noted, however, that ques- 
tion of res judicata cannot arise even wdiere 
the prior mortgagee is made party to suit by 
puisne mortgagee unless such prior mort- 
gagee’s right is attacked and adjudicated upon 
adversely with reference to the prior mori- 
gage. A I B 1930 All lG3=Iiul llul ( 1930 ) Ail 

—Where the subsequent mortgagee as pHf. 
does not claim any relief derogatory to tlie 
prior mortgagee, the latter is not bound io 
set up his prioi mortgage, and his subsequent 
suit will not be barred, 1 L T 629 = 5S I 
' C 33 See also : Ind Bui 1929 A 740 = 117 ! C 
1 820; A I B 1930 A 163 = Ind Kul 1930 A 459 = 

124 I C '27. 

—Where a decree in the suit on the snij- 
! sequent mortgage does not make meniiou ed’ 
i the prior mortgage the prior mortgagee is not 
' barred from lu'inging a suit on the mortgage, 
j 35 AJ!1 =1! A, L J 57= 18 fC 21. 

I — Second inorigagee filed a suit o,u his 
I mortgage impleading prior mortgagee as a 
! party and specifically stating in plaint ihai 
i prior mortgagee %vas not entitled to priority 
! —Prior mortgagee did not appear in that suit, 
i and the property was in execution of ihe 
i decree, sold and, subsequently, the ]<rior 
I mortgagee instituted a suit on his prior 
I mortgage. Hcld^ that ho was barred I'ri ni 
* re-operdng the question of priority, ha! liul. 

! ■ 

j — When a subsequent mortgagee who bad 

! discharged a mortgage prior in flate to Ibtf 
1 suit mortgage fails to put forth his claimH hi 
i the suit 'he cannot* bring a subKefpient suit 
I to enforce his rights H9 Cal 527 = 14 Boin 
1 R 280 = 16 C 4V N 505 = 15 C L J 411 = 22 M 
i L J 468 = 9 AL J332 = S9I A 68 = 11 M h 
S T 265 = ( 1912 ) M IT H as? = 14 I C 4f6 IP Cl 
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n ( Contd ) 

(4) Directly and Substantially in Issue— (Cow^d) 

(B) Might and ought Expl. IV— (Cow^d) 

(5) Mortgage Suits— (Co?iicC 

(!0) Pusine Mortgagee suing mortgagor and 

Prior Mortgagee— f Contdj 

— In a foredoBM^^ suit the prior mortgagee 
who had entered into possession as purchaser 
and who was joined as deft, omitted to plead 
that he could be iredeemed. Held, the prior 
mortgagee could nevertheless insist upon be- 
ing redeemed in *a subsequent suit by the 
puisne mortgagee for possession of the mort- 
gaged property. A L R 1933 N 53 

—A vendor sued Ms purchaser for the 
recovery of the unpaid sale consideration. 
The purchaser was a prior mortgagee of the 
property purchased by him under certain 
mortgage deeds and deeds of further charge 
executed in his favour by the vendor, He, 
however, omitted to set up his claim to 
priority in the vendor’s suit. The vendor’s 
suit was decreed and the property was 
sold in execution of that decree and v/as 
purchased by a third party. In a suit subse- 
quently instituted by the purchaser, inter aim, 
for a declaration that the property purchased 
by the third party was subject to the prior char- 
ge in a respect of the mortgage- deeds and the : 
deeds of further charge, held that the pur- 
chaser’s claim to priority was barred under S. 
11, Expl. IV. The suit was for a decree 
for sale. The vendor in claiming a decree for 
the unpaid purchase money did not recognise 
any prior charge of the purchaser. The decree 
for sale claimed by ^ the vendor was on the 
footing of her having the first and the only 
charge on the property- If the purchaser had 
a prior charge and the decree for sale as 
claimed by her could not be properly passed 
without the sale being made subject to the 
purchaser’s charge it was clearly his duty to 
set up the prior charge in defence to the claim 
of the vendor for sale of the property 9 0 W 
557 r 139 I C 358 r A T B 1932 0 268 = I 
B 1932 C360=ALR 1932 0 580 
— ^Where a first mortgagee of property sued 
without making the second morigagee a party 
got a decree and purchased and got possession 
in execution and when subsequently the 
second mortgagee sued on his mortgage 
impleading the first who was ex parte after 
filing written statement and against whom no 
relief except for an account was asked for. 
Ectd, that the decree for the secoiid 
mortgagee was not res judicata as against the 
first mortgagee as the Court never intended 
and never did give any relief as against him ; 
and that tliero was no question of merger so 
as to give the second mortgagee a priority 
simply because of his not having been joined 
as a party in the suit, 18 C W N I0!3r24i C 42. 
IV here the subseouent mortocn.o'AA. im n 


CP. C ( 1908 ) S. II (Oo7ifd) 

{ 4 ) Directly and SubstantiaSiy in Issue— 

{ B ) Might and ought Expl. IV— (Co?/td) 

( 5 ) Mortgage Suits— 

( 18 ) Puisne Mortgagee suing mortgagor and 
Prior Mortgagee— 


and prayed for its redemption, but no relief 
w^as granted, and the prior mortgagee, who a 
party to the former suit, bronglit a subsequent 
suit on prior the mortgage it was held that the 
claim of the prior mortgagee having been 
admitted in the former suit there was no 
occasion for him to appear and prove his 
claim and the suit is therefore not barred by 
res jndiccit a. UAL J 57 r 35 A ill r 18 Ind 

■"■Cas'21*,, 

— The holder of three prior mortgages 
over the same property, who, in answer to a 
suit brought by subsequent morlgriges o^o^ 
that property, had pleaded his rights under 
one of the mortgages, was barred from 
afterwards bringing a suit upon one of the 
remaining mortgages. 

—Prior mortgagee, who is impleaded in a 
suit on subsequent mortgage is bound to set 
up his rights under the prior mortgage: 20 All. 

1 10 ( AfiSrmed in 24 A 429 P. C. ) See to the 
same effect : 31 C 428; 8 C W N 385; 26 I C 860; 
AIR 1923 Pat. 290 = 4 Pai L T 108 3 M23 , 
Pat. 118 = 1 Pat. L R 238 r 711 C 948 = 2 Pat 
435; 1 C L J 337; AIR 1924 A 927r75 I C 108; 

2 AL J 574;10 AL J149r 15 I C 611; I R 
1929 A 740r 117 I C 820. 

—The puisne mortgagee sued for sale 
joining as a party the first mortgagee who did 
not appear. A decree was made, but, as the 
puisne mortgagee had not attacked the first 
mortgage or sought to postpone it. The 
decree in the former suit was not res judicata 
under S. 11 against the first mortgagee. 38 
M L J 424 r ( 1920 ) M W IST 308 L W 
518 =: 55 I C 959 r 22 Horn. L R 557 r 47 Cab 
662 = 18 A L J 401 r 47 I A n ( P. C. ) 

subsequently sue for redemption of the prior 
mortgage: 1897 A W N 100. ^ 

— Mortgage suit by second mtgee. for sale 
does not affect mtgor’s right to redeem : 4 L 

- ^ W 184 r 36 I C 55!. 

—Puisne mortgagee made party having 
also prior mortgage-Paiiure to set up prior 
mortgage-Bar See C. P. Code, 0 34, R 1 26 

— Prior Suit in ejectment by purchaser 
from prior mortgagee docs not bar a suit by 
the subsequent mortgagee for redemption. 

, AIR 1921 Nag. 69 r: 17 N L R U. 

—A puisne mortgagee is not bound to set 
up his right of redemption in a suit against 
him for ejectment 54 i C 276; 

Bubsequent incumbrancer in a mortgage 
suit. is not bound to set up a prior title. A I 

1000 Ctno __1AT>T -r ■» t 
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C. P. C. ( 1908 ) S. 

(4) Directly and Substantially in Issue— 

(B) Might and ought Exp!. lV-~(fiontd) 

(5) Mortgage SmU—(Gonid) 

(Id) Puisne Mortgagee suing mortgagor and 

Prior Mortgagee— r Concla) 

—Where, in a suit on second mortgage. 
tliG mortgage was held invalid, failure to fall 
hack on the original consideration does not 
bar a subsequent suit on prior mortgage A 
I E 1927 Nag. 83 = 98 I C 695. 

— Mortgage suit-Eedemption-Subsequent 
mortgagee made a party-Not redeeming 
within time fixed- Suit by subsequent mort- 
gagee is not Ees judicata. !5 I C 15. 

— Prior mortgagee who is also puisne mort- 
gagee impleaded in suit by mesne mortgagee , 
as subsequent mortgagee-No contest as to 
prior mortgage-Prior mortgagee’s rights are 
not barred by res judicata. AIR 19*29 
Oudh 463 = 4 Luck. 250 - 6 OWN 1 = Ind. 

Eul ( 1929 ) Oudh 273 = 1 15 I C 833. 

( 11 ) Redemption and AccoimU 

— In a suit by mortgagee for sale, omission 
by mortgagor to counter claim bps a sub- 
quent suit by mortgagor for such claim. Per 
Sadauvo. Iyer. The principle of res judicata 
is wider than S. 11 C P Code. Where a mort- 
gage has become fully ripened so that the 
rights and liabilities of the parties can be 
dealt with in a suit whether for sale or 
foreclosure or redemption, all questions 
relating to the taking of accounts as between 
mortgagor and mortgagee ought to be decid- 
ed ill pile and the same and the very first suit. 
No Second suit could be brought by either 
party on any claim arising C'ut of the transac- 
tion of mortgage. 12 L W 173 r 60 ! C 226 See 
also 12 0 C 152 r 2 I C 834; and 5 C L J 192 
= 34 C 223; and 14 C W N 1001 = 6 I C 336. 

{12) Eedemptiou a7id Ejectment 

— First suit for redemption does not bar a 
subsequent suit for ejectment 35 B 507; see 

'also.,,56 I Cl 93. 

( 13 ) Redemption and 3Iesne Projts 


— The mortgagor being not bound to claim 
a settlement of accounts in the passing of 
the final decree, can bring a suit claiming 
mesne profits between the date of payment 
of money under preliminary decree and the 
date of the suit : 23 M L T 158 r ( 1918 ) M 
W N 207 =: 7 L W 2G9 = 44 I G 251 see also 8 
0 C 302 ; and 25 B 115; and -26 B 661 ; 21 A 

425 F % 

— A mortgagor suing for redemption must 
bring into account all ^moneys due to either 
party in eonection with the mortgage up to 
the day fixed under r. 7. but not an.y items 
of later date. Thus Mesne profits accruing 
after the date of payment made according to 

Ab ( \ 


C. P. C ( 1908 ) S. 11 

(4) Direetly and Substantially in Issue— (Co?i5/) 

(B) ' Mlf lit and’ ouflitTxpl. IV— (CowM) 

(5) Moftlage Suits— 

(13) Redemption and Mesne Co7tcM ) 

a decree ' passed under 0. XXXIV, . i*. 7^ can . 
be the subject of a se))arate suit. A. I. E. 1926 
Oudh 113 r 2 O W N 8*26 r 9 1 I. C. 258. 

— Bedemption suit— -Musne profits left 
open— Later suit for mesne profits is not 
barred. Ind. Eul. (1930) Fat 414 = 124 1. C. 94. 

—Suit for redemption and mesne profits- 
Ciaim for mesne profits dismissed owing to 
mortgagors failure to prove amount— Sub- 
sequent suit for mesne profits alone from 
date of earlier suit till date of possession is 
not barred. A I E 1931 Pat. 13 = Ind. Eul. 

( 1930 ) Fat. 414 = 124 I. C. 94. 

— Mesne profits from the date subsequent 
to the decree w'hen the money is paid into 
Court by the mortgagor cannot lie had in the 
redemption suit itself. Where ina rdemp- 
tion suit, a claim for mesne profits is with- 
drawn a subsequent suit for mesne profits 
from the date of payment after the decree 
up to the date of delivery of possession is not 
barred by O. XXIII, r. 1 or O. VI, r,l cm s. 11 
of the Civil Procedure Code. A I E 1921) Cal. 

■ 178385 L C. 547. 

(14) Several suits for rede/mptmt 
of the same propert?/ 

— Where a suit for redemption is dis- 
missed for non-payment of mortgage-money 
before the suit, a second suit for riidemp- 
tion on full x>ayineiit is not barred; 1899 A W 
N 50 = 21 All. 251. see also ( 1909 ) Pun L R 
135 = 4 I. C. 939 ;aud 18 Ind. Cas. 326 ; and 
ATE 1926 A 20 = 23 A L J 888 r 92 I C 20t) 
=: 48 A 17 : and AIR 1927 Laii 9 = 98 I G f>r>0 
r7Lah 420 = 27 D. L.R. 659 ; and 9 Ifid. Cas. 
158 ; and 30 Ind. Cas. 104= 1915 Ihin W R 
lGth= 1915 Pun Rc 58= 1916 Pun L R 58. 

— But the Madras High Court and Hus 
Oudh J. C. Court hsive held contrary ; 25 M 
300 IF B; see also 39 M 896; and 49 M 691 ; and 
A I R 1925 0 696 ; and A I R 1921 0 139 ; ami A 
I R 19300 465;and 5 0 1. J 698;and A I R 1924 fl 
245; and 3 0 C 371; and see 3 S L R 17 and 6 S L 

R I4t 

—’Where : mortgagor.- in 'redemption milk 
obtains a decree and nothing furiliur is 
done a second suit for redempiittu would ju l 
be barred even though the suit is under De- 
ccan Agriculturists Relief A.v.i. A I R, P923 

Bom.. 287 = *25. Bom. L R 211 = 72 I C. 315. 

—Prior suit for sale before T. F. Act — 
Decree unexecuted— Bubsequent suit lor red- 
emxHion not barred. A. I. R. 1930 Bona. 401 r 
32 Bom. L H OSBrliid. Eul (1930) Bom. 450 

r 126 I C 882. 

— The dismissal of a previous suit for red- 
emption upon jixudRged mortgage is no bar 
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C. P. C. ( 1908 ) S, il f Co?/^(i J 
( 4 ) Directly cand Substantially in Issue— (CWtl) 

( B ) Might and ought Expl. \y—{Go7itd) 

( 5 ) Mortgage Suits— (CowiJc^J 

(!4) Several suits for redemption of the same 

property— (Cowc^tO 

to another suit for redemption on another 
mortgage in respect of the same properties, 

8 A L J 47 = 9 I C 63 r 33 A. 302. 

— Where a declaratory suit is dismissed 
as premature, a subsequent suit for redemp- 
tion is maintainable : 19 1. C 393. 

— A prior suit by Mtgee. to remain in 
possession till his debt, is satisfied does not 
bar a subsequent! suit for redemption : 33 I 
C59= 19 C W N 1132. 

(IS ) Suh-mortgagee's Clam. 

—First suit as purchaser from mortgagee 
does not bar a subsequent suit as sub-ncort- 
gagee : I B 1931 A 222 = 1930 A L J 1572 
=r AIR 1931 A 73 = 129 10 734. 

— Omission by sub-mortgagee to claim 
amount due on sub-mortgage does not bar 
fresh suit. AIR 1929 Oudh 455 = 0 0 W N 
851 = Ind. Rul. ( 1930 ) Oudh 209=124 I C 353, 

— Sub -mortgagee wrongly suing an assignee 
of mortgagee His subsequent suit as sub- 
mortgagee will bo barred by Explanation TV. 
AIR 1929 All 400=Tnd. Rul ( 1929 ) All 594 

= 1161 C738 

( 16 ) Suit hy or agamst Legal RefresentatweB 

— On the death of one of ihe two execu- 
tants, the mortgagee sued the other executant 
as well as the former’s brothers as legal 
representative and sale was effected exparte 
In a suit by the purchaser to recover the pro- 
perty it was held that I the legal representa- 
tive was not barred from raising the ques- 
tion of the mortgage. 20 C W N 675 = 23 C L 
J 587 = 35 1. C. 294. 

— But where the persons who were joined 
as parties not only as representatives of the 
mortgagor but also in their own right, omit- 
ted to plead their nonliability, they were 
barred by res judicata from raising the ques- 
tion in a separate suit : 55 I C 30. 

—Plaintiffs brought a suit for sale on foot 
of their mortgages of 1879 and 1883, They 
held another mortgage of 1814. In suit for 
sale on foot of this mortgage, they put up the 
mortgaged property to sale and themselves 
became purchasers thereof. The sons and 
grandsons of the mortgagor, who were de- 
fendants to the present suit, brought a suit 
to set aside the auction-sale in respect of 
their two thirds share in the property. The 
moatgagees in that suit set up a usufructuary 
mortgage in their favour made in June, 1879. 
A decree was made in favour of these sons 
^nd grandsons conditional upon their paying 


C. P. C. ( 1908 )S. 11 {Qonhl) 

(4) Directly and Substantially in Issue— (Cow/J) 
(B) Might and ought Expl. IV— 

(5) Mortgage 

(16) Suits by or against Legal 

RepresentativeS“(C6?/<?Z^Q 

the amount due under the usufructuary mort- 
gage. The mortgagees did not in that suit 
set up their rights under mortgages of 1879 
and 1883 which were the subject-matter of the 
present suit ; held, that the plaintiffs were 
debarred from maintaining the suit SAL 

J 936. 

{17 ) Suit by or against Purchaser 

^ — Person, who is a purchaser of a portion 
prior to and of a portion subsequent to a 
mortgage, can bring a suit raising his prior 
title, if the mortgagee has impleaded him 
only as subsequent purchaser without im- 
pugning his prior purchase. AIR 1929 Pat. 
333 = 9 Pat. 118 = Ind. Rul. ( 1929) Pat. 653 = 

119 1. C. 829. 

— Where in a suit on a mortgage, certain 
persons who had purchased the mortgage pro- 
perty in execution of a simple money decree, 
and who happened to be also the heirs and 
legal representatives of the mortgagor, were 
made parties as such heirs and failed to plead 
their purchase, held, that they cannot subse- 
quently claim to redeem the properties by 
a separate suit subsequently. AIR 1922 Ail 
463 = 20 A L J 641=73 I. C. 920. 

{18) Suits for redem.ption of Several mortgages. 

— In a previous suit the plaintiff claiming 
as the legal representative of a deceased mort- 
gagor sued substantially the same defendants 
to redeem a usufructuary mortgage alleged to 
have been executed in 1856 over 50'cawiiies of 
land. The defendants denied the genuineness 
of the mortgage and pleaded that 14 out of 
the 50 cawnies had been usufriictuarily mort- 
gaged to them in 1853, and they claimed that 
those 14 cawnies, as well as the remaining 
36, had been sold to them subsequently. The 
suit was dismissed on the ground that the 
mortgage sued on had not been proved. 
In 1897, plaintiff brought the present 
suit to redeem the 14 cawnies on the footing 
of the mortgage of 1853, which had been plea- 
ded by the defendants in the previous suit. 
Held, that the suit was not barred 26 Mad 760; 

see also 29 M 153 F B; and A I R 1930 M 264. 

(19 ) Two\mo7'tgages in favour of the 
same person-suit on one of them only. 

—One view’- is that where a person holding 
two different mortgages on the .same property 
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C. P. C. ( 1908 j S. n ( (jontd ) 

(4) Directly and Substantially m\Usm--{OonUl) 

(B) Might and ought Expl. xy-^iOontd) 

(5) Mortgage Suits— (CowjfcO 
(19) Two mortgages in favour of the same person 

suit on one of them only — {OoncAd) 

from the same person, sued on the f 
mortgage without impleading the first ni >i • 
gage and obtained a decree, his 
luit on the first mtge. « barred. 39 Bom IdS 
=17 Bom L E 144=27 i C 1 00a 

— Similarlyi where a mortgagee holding 
two mortgages brings a suit on first 
without disclosing the second and an oraei 
for unconditioned sale is passed, he cannot 
sue a second time for sale “ 

his second mortgage 4 S B B 82-8 I C 216, see 
also A I E 1921 B 282=45 B 55=59 I C 347-22 
Bom L R 1093. but see 13 B 45. 

On the other hand, it is held that a per- 
son holding two mortgages on the same pro- 
perty suing on the prior mortgage without 
mentioning the puisne mortgage, he cannot 
bring a subsequent suit against the 
on the puisne mortgage. 6 

And that a mortgagee should set up all 

the mortgages he holds iu answer to a suit 
by the sons of the mortgagor judgment de- 

• btor to set aside the auction sale m respect 
of their share in the property ; otherwise he 
will be barred by S. 11 Expl. IV 8 A. L. J. 
936 = 11 1. C. 257. see also 38 M 927; and 31 M. 

530; and 2 Pat L. J. 118. 

—•Holder of two independent mortgages 
over the same property can obtain a decree 
for sale on each of them, subject to the res- 
triction that he cannot sell the property twice 
over nor sell it under the second decree 
subject to the first, and subject to any cove- 
nant between the parties : 25 C. W. N. 129. 

—A mcTtgagee holding a separate money- 
bond is not bound to enforce the money 
bond along with the mortgage, or even refer 
to its existence in his plaint seeking to en- 
force the mortgage. A. I. E. 192 d Mad, 991= 

86 i. C. 48! . 

—Where there are two mortgages over the 
same property a suit on one only is no bar to 
S for accounts. A. L E. 1930 Eaiig. 197 = 

Ind Eul. (1930 ) Eang. 381 = 127 I, C. 477. 

—But in case of mortgages executed after 
1st April 1930, S. 67 A of T. P. Act enacts 
that a mortgagee holding more than one 
mortgage must sue on all the mortgages, 
unless there is an agreement to the contrary. 
In view of this enactment, therefore, 
the above conflict loses its importance see 0 
34 rules 1 and 1*2. 

( 30 ) lliscellaneoiis, 

• — ju a prior suit to set aside ‘Saie, omission 


C. P. C. ( 1 908 ) S. 1 1 {Omtd) 

( 4 ) Directly and Substantially in Issue— 

{ B ) Might and ought Exp!. IV— (Cojjtd) 

( 5 ) Mortgage Suits— (Co/rfd) 

(20) Miscellaneous.— (6'owcW) 

to plead as to the invalidity of the mortgage 
bars a subsequent suit on that <jUGstiou : A. i. 

E. 1930 Lah; 654 = 31 F. L. It V' r ts I' 

( 1930 ) Lah. 802 = 127 I C. 366. 

--.Person suing the mortgagor, who has 
only mortgagee rights ^ i f f 

sue the owner. 71 1 C 390 = 14 L. W. 563. 
—A executed a usufructuary mortgage- 
deed in favour of the pifl's. Later he executefi 

another mortgage-deed. He then sued uir 
cancellation of the latter deed. ^-hum 

was decreed. The plaintilfs brought the pre- 
sent suit for recovery of the property on the 
basis of the usufructuary mortgage deed, 
Held, that the present suit was baijed by 
Expl. IT to s. 11, 14 0. C. n7=U l«d. Cas 346* 


( 4 ) DIRECTLY AND SUBSTANTIALLY IN 
ISSUE. ( Co?itd ) 

( c ) UNNECESSARY ISSUES AND EINDINCS. 

—Decision on issue which is not necessary 
to dispose of the case, and on whicii the 
decree is not based, does not operate as res 
judicata: 13 L ,524=136 I C 205=1 E 1932 L 
^ 217=33 P L E 46=A 1 R 1932 L 179 (180). 

—See to the same effect :A IE 193d i) 
124=4 Luck 404=6 0 W K 1320=1 It 1330 U 
114=122 I C 610; A I E 1926 R 7 l= 4 Lar L 3 
250=93 I C 197; A I B 1926 C 103=42 L LJ 
560=92 I C 931; A I E 1924 O 2Uo=10 O L 3 
404=79 I C 666; A I E 1923 A 4Uo=21 A h 3 
393=L Pv 4 A 532=74- 1 C 656=45 A 466; an I C 
322=44 B 221; 1911 M W N M L I 

450=9 I C 787; 120 P L R 1911; 50 F R 1899: 14 
C 900; 13 C 17; and AIR 1933 L !8K 

— Portions dealing *x'ith matters not neu*- 
ssarv for disposal of ’ suit are not 
A. IE 1921 Cal 202=480 ir»59=25 C W X 990'= 
661 C 705; see also 19 O C 09=3 O li *1 <1*7=36 

I C 643, 

— Where the decree could be Histained 
independently of the findings on a pariii nlur 
point and there is no decision agaiiisi a party 
in a former litigation on that iMunt iind- 
ing cannot become A I R IMI 

Lah‘296=4LahL J 376; ills.. 1V;H> A I. .1 

I. i'n-130 I C 194. 

I —Where the Court passed au order that 
1 the suit abated, and with reKard to tlui 
! application for appointing a receiver it renia ■ 
Irked that it was doubtful whether the Huit 
for that purpose also was not abated, tin: 
Appellate Court held that the remark was 
not necessary for the passing of the order 
regarding abatement of suit cnnccrniiig the 
scheme relating to a trust projiurty. TLc 
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CP. C.( 1908 ) S. n{Qo7itd) 

( 4 ) Directly and Substantially in Issue-(Co?itd) 
(C) Unnecessary Issue In Findings— 

remark, therefore, was no re^ jndicaia to the 
application for a EeceiTer A I K 1926 
Mad 162=48 M 688r49 ML J 324=22 L W 
130r{1925) M W N 569=91 I C 109. 

—Where in a suit for possession on the 
ground of survivorship it was alleged that 
one of the defts, had no right by reason of a 
custom excluding daughters from inheri- 
tance, and a finding was had on the issue 
relating to that plea. Ildd, that this finding 
could not be set up as res jicdicafa in as much 
as the plea of custom i a the previous suit was 
altogether out of its scope. 4 OLJ 75=39 

I C 248. 

—When a finding is recorded only to avoid 
a possible remand and it is not ihe basis of 
the judgment "ohe point is not res judicata A 
I B 1924 Mad 893=47 M L J 532=20 L 526= 
(1924) M W’ N 859=82 I C 485. 

— The incidental decision on aciuestion of 
title in a suit for rent of a small cause nature 
is not res judicata when ihe same question 
arises in a subsequent suit on title : 2 A 97. 
See also 3.M.192; 218 A WH 1907=4 A L 
J 517 ; L R 4 A 285; 1925 M 357=80 I C 724; 15 
Bom L B 773 =20 I C 974. 

—Unnecessary finding in judgment, not 
embodied in, nor necessary for, the decree is 
not res judicata : 1895 A W K 47=17 A 174. 
Sec also 33 I C 620. 

—Finding as to res judicata ^ can not 
operate as res judicata, if decree is passed 
in spite of it, such a finding not being 
necessary for its decision. A I B 1926 Cal 672 
=43 CL J 116=941 C 844. 

—Matter in issue in subsequent suit- 
not necessary for decision in previous suit- 
oUtcr dicta— uot res judicata, A L R 1933 L 409. 

—But a question raised at the instance 
of a party and decided by ihe Court 
as necessary though in fact not necessary 
operates .as res judicata. A I B 1921 Cal 368=33 
C L J 317=63 i C 161 : see also A I B 1931 C 
353=34 CWN 839=131 I C 562; and 118 S C 
168; and A I B 1930 C 810=129 I C 310=57 C 

872. 

— Court deciding points at invitation of 
parties-Matiers so decided operate as res 
jtidicdfa although only one of such points is 
sufficient for disposal of suit. A I B 1930 Cal 
810=57 C 872=Ind Bui (1931) Cal 150=129 I C 

310. 

—Point not properly raised by plaint, 
but Parties without protest choosing to join 
issue and leading evidence upon--Decision on 
the point by the Court of final appeal in such 
a case is res judicata beirveen the parties. 62 
M L J 221=35 L W 222=36 C W N 365 = 1932 
M W" N 284=34 B L B 508=136 I C 412=55 


C. P. C. (!998) S. U ( Contd ), 

( 4 ) Directly and Sobstafitially in Issue— (Co?// J) 
( C ) Unnecessary Issues and Findings.— fCo/z/c/j 

C L J 411=A I B 1932 P C 50=1 E 1932 P C 
108=A L R 1932 P C 109 (P C). 

— A suit by a Mahomeclan widow for the 
recovery of a- moiety of certain ] roix.mty 
from her husband’s bi’other was based upon 
(i) title of her husband to the moiety claimed 
‘tuid a gift of such moiety to her by him. 
A decision adverse to the widow on the 
question of the alleged gift would have 
rendered a decision on tlio question of title 
unnecessary. But both the Courts below found 
in favour of the widow on both the points. 
In his second ax)peal to the _ High Court 
the brother challenged the decision upon both 
points. The High Court held against him on 
th© question of title and in his favour on 
the question of the alleged gift and in the 
result dismissed the widow’s suit because a 
decision on issue, though immaterial, operates 
as res judicata where a party invites a deci- 
sion on that issue. 33 P L B 261=139 I C 
676=1 B 1932 L 604=1932 P C L 933 (Civ.)=A 
1 B 1932 L 421=A L R 1932 L 933 (Civ.). 

— Where the decision of an issue is not 
absolutely necessary, but if the parties join 
battle on it, the decision on such issue will 
operate as res judicata. 59 C 1250=A I B 1932 
C 894=A L B 1933 C 2=14! I C 56 

— W' hether a finding given on evidence but 
not specially covered by prayer operates as 
res judicata see. 18 ! C 102. 

— If a Court has chosen to decide more 
than what logically may bo necessary, for 
the purposes of the suit its finding may 
none the less be res jmUcata, A I B 1930; 
Lab. 690 = SI P.L E 406 = Inch BuL ( 1930 ) 
Lah. 704 .= 126 I C 176, 

—Where in a prior suit the Court had 
merely to decide ihe factum of a person’s 
death at the date of suit, it w^ent further 
and expressed an opinion that the person 
was dead at a ptirticular dale, the decision 
as to the date of death does not bar a 
subsequent suit on that questiem. A I B 
1923 Ail. 495 = 45 A 466 = 21 A L J 303 = L 
E- 4 A 532 = 74 I C 656. 

— A brought a suit against B for profits of 
a certain plot ou the allegatio]! that the same 
had been assigned to him by C and H. The 
Court dismissed ihe suit on the finding that 
the profits had not been assigned to A by C 
andD. Bekl, that a further finding as to the 
enjoyment of profits by C and I) was not a 
finding on which the decision of the case 
turned and hence could not operaie as res 
judicata. j | Inci. Cas. 89. 

—Where a particular finding is sufficient 
by itself for ihe disposal of the case, and 
there are other findings as well w^hi<?.h are not 
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C. P. C. (1903) S, H ( (Joutd ). 

( 4 ) Directly and SaDstantlally in Issue— (Co/itd)' 
( C ) Unoecessary Issues and Findings — (CoM) 

neccssriry for ilse cleeislori of ^ihe case the 
former iinciing is the only finding 'tvliicii 
operates as res judie.ata especially when it 
is found that the judgment has been appea^eo 
fi'om and that the Appellaie Courii had taken 
into considoi'aiiou that finding iil-rne. o O Ij 4 
647 = 48 I G 3S6 see alvso 19 C I J 34 = 

—But when the decision is ijiised on 
several findings each of the findings is res 
judicata. It cannot be said tiiat the finding 
which is re Curded first should operate as res 
judicata and not the sub^setiuent finding. 
36 C W N 72 ( 76 ) = 137 I G 6‘JG = I B 1932 
0 365 = A I ri932 C 385. 

— Fi tidings on vague issues do not operate 
as res judicata : A I E 1925 All. 794 = 85 ! C 
690 see also 55 ! C 938. 

—The cledsion in a previously ^ decided 
csase Oil an issue wdiich did not arise at all 
cannot operate as res j LLcUcata in any subse- 
quent suit. 141 P L E 1917 = 43 I C 754. 

— Obscrvatioirnot'arising out of the issues 
which were before the Court for decision, 
is not res juiUeata. A I E 1924 All. 884 =■ L E 
5 A 697 Civ.'.r 47 A1L*17 = 22 A L J 866 = 84 

! C 631. 

—Where a decree Is passed iiispite of a 
finding, such. finding does not operate as res 
judicata: ' 33 M L J 754. 

— A decision on an issue not ba.ssed on the 
pleadings of par ties cannot be res jtuUcata, 75 
P W E:1913 = 194 P L E 1913 = 18 1 C- 1007. 

—A decision, not necessary for the due 
disposal of the suit, is not res judicata between 
co-defendants. 50 I C 802. 


C. P. C. ( 1908 )S. U{€onUL) 

( 4 ) DIRECTLY AND SUBSTANTIALLY 
IN ISSUE. ( Contdj) 

( D ) INCIDENTAL ISSUES AND FINDINGS. 

( i ) Cieneml Frludples 

— For a matter to be in issue under II 
C P C it is not necessary that an issue should 
be framed on it, but is saliieiuut if a decision 
about is necessary for the decree. Where, 
therefore, a finding htts been arrived at on a 
matter which is not necessary for the disposal 
of the suit and is not madc^ the basis of the 
decree which is given in spite of it, the matter 
cannot be said to have been suhstant hilly in 
issue between the parties and conssiquunily 
the finding cannot operate as res Jiulfcafa in 
subsequeiit suit. 25 M L T 66 = 0 Jj W 84 = 
(1919)M WN 34 = 52 I. C. 258. see to the 
same effect : 12 I A 23=11 C 301 (on ax>peal 
from 6 C 406 ); and 96 !. C. 625. 

— Judgment is not conclusive on matters 
brought incidentally during trial A IE 1931 
Cal. 353=34 C W N 839=Ind. Rul. (1031) Cal. 

450=131 I C. 562. 

I — But if the issue, though collateral, were 
1 necessary for the disposal of the case, decis-' 
i ion on it will operate as res judicata : ( 1930 ) 

! A L J 1309=Ind, EuL (1931) All. 242=130 1. C. 

I ■. . 194.^ 

I — Aiid a finding on ^ incidental isvsue nuiy 
: operate as res jiidicrda if has been raised .ami 
! clearly decided in the former suit: A I E* 

I 1921 Mad. 644 = 41 AI E J 137 = 14 L W ?i2 = 
! (1921) M W N 764=69 !. C. 570. 

i 

I ( 2 ) Incideiilal Issues and Fhidhhjs hi suhs, 
i bet ween Land lord and t ejm nt . 


— A finding not necessary to the doierma- i 
lion of the suit is not one" against which a I 
])arty could have appealed. It is not a matter I 
directly and suljstantially in issue wduch was | 
heard and finally decided and is not res ju/.U- | 
cciia in a subsequent suit. A I E 1923 Lali. 248 ' 

=73 i C 854. 

— A finding on an issue not’ nessary to the 
determination of a suit cannot operate as • res 
judicata. So also decision on a point from 
which apj)eal could not be filed 'does not 
operate as res iudlmia, A I E 1930 Lah, 149 = 
30P LR 744 = Iud. EiiL (1930) Lah. 155 = 

120 I C 795. 

— A judgment-dcbtor'liasno right to appeal 
against an order dismissing an application fm* 
the execution of a decree by reason of the 
decree-holder having failed to fulfil the 
condition, vh. execution and registration 
of a lease in favour of the judgment- 
debtor. In order to give the judgmoiit-dobtor 
a right of appeal, it must be one that would 
operate as res judicata. 53 I C 558, 


— The question of title incidcudally gon*: 
threngh in a rent suit does nol, operale as res 
judicata : 63 1. C. 762 ; see to the same elfecf-— 
79 I C 621=A I R 1924 N 422 : and 2 1 C Mi : 
and 68 I C 472=A I R 1923 C 327 ; and 54 P R 
1904 ; and 1 0 W N 509=24 C 569 ; mid 3 C W 
N 26G = 26 C 428 ; and 6 C W N 66 : and 8 C 
470 ; and 34 ! C 121., 

— In a suit for rent the defi. set up .a 
. to the land in himself and denied the relatirm- 
: ship of landlord and teriant. (Annd di^niisse<i 
; the suit, holding that the pHf. Imtl failed to 
i establish that the deft, was hi’^ temanl hi a 
’ subsequent suit by pllf, UeJd that nn 

I title was not necessary for the decision tif tin; 

I previous rent suit, and so did not opemio as 
I res judicata. 5i I. C. 598. 

I — Decision under s. ^119 (3) Bengal 
, Tenancy Act, dues not decide finuliy HulmhiU' 
j tiabr^hts of parties. Inckloutnl detasiaiMUi 
' question of title does not operate as rm 
' judicata. A I B 1927 CaL 431 r 10CI I C 427, 
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C. P. C. ( 1908 )S. !i ( Contd,) 


{ 4 ) Directly and Stibstantially in lssne--( Contd) 

( D ) Incidental Issues and Findings*— fCowtc^j 
{ 2 ) Suits between landlord and tenant— (CowcZd) 

— Tenant asserting laudlordsliip of anotlier 
and the latter denies, he can be impleaded 
as party, but decision as to title^ between 
him and plaintiff is no bar to his suit against 
co-defendant. A I B 1925 All. 574=85 1 C 302. 

— Decision in previous rent suit with 
reference to title is not res judicata in a 
subsequent declaratory suit. It is immaterial 
whether the third party under whom the 
defendats claimed to have held the land in 
previous suit was made a party, or not. AIR 
1930 Cal. 579 = 57 C 371=Ind. Bui. (1930) Cal. 

891= 127 I C 763. 

— Where in previous suit for rent defen- 
dant sets up title through another person 
not party and suit dismissed, the decision 
does not bar issue of liability in subsequent 
suit on same cause of action, impleading the 
person through whom the person alleged to 
claim. A I B 1923 Cal. 327= 68 1 0 472 see 
also 27 I C 273; and 40 I C 530 = 1 P L W 634; 
and 51 I C 356 =-30 C L J 13; and 52 I C 813= 
(1919)M W N'287. 

— Where the main issue in a rent suit was 
the existence of the relationship of landlord 
and tenant the decision as to the length of 
the deft’s .occupation was held not to be 
res judicata in a subsequent suit for eject- 
ment in which the defence is adverse posse- 
ssion : 59 I C 316. 

— Title to the laud comprised in the patta 
is not directly and substantially in issue in 
a suit for rent, a deeree for rent not nece- 
ssarily involving the decision that a proper 
patta had been tendered : 10 I C 75. 

— An incidental finding as to the boundary 
of a plot of land is not res judicata as regards 
the question of the title in a subsequent suit 
between the same parties, 32 I C 738. See also 
34 I C 259 also 34 I C 125. 

— Where in a suit for rent the tenant 
pleads paynmut in good faith to a third 
person who is therefore made a party to 
the suit and the suit is decided against him. 
Held that such a decision does not preclude 
the latter from establishing his title in a 
Civil ()ourt, since the object of suit is not 
to avoid decision of Revenue Court. AIR 
1924 AIL 270=L R 4 A 138 Rev. = 711 C 1017. 

^ 5 ) Other Suits’- Incidental issues and findings, 

—The question whether a person should 
be admitted as^ the legal representative of 
deceased plaintiff to continue a suit is really 
a matter collateral to the suit, and the Code 
does not provide for an appeal against an 
order deciding the question. 25 M L J 279 = 
(1913) M W N 673=14 M L T 176 = 20 I C 950. 


C. P. C. (1908) S. 11 r Co7itd) 

( 4 ) Directly and Substantially in Issue— (CWift^) 

( D ) Incidental Issues and Findings.— 

( 3 ) Other Suits— ( CoTicld ) 

—The decision in, a prior suit, is not m 
judicata in the subsequent suit as against 
the deft, if there was no real contest in the 
prior suit with regard to the title of the 
deft’s, predecessors. 50 I C 727. 

— In a proceeding for grant of Letters ^ of 
Admxnistation, finding as io applicant’s title 
to whole or part is no bar to another suit on 
same question. A. I. R. 1923 Rang. 9 = 11 L. 
B. R. 331 = 1 Bur, L. J. 59 = 68 I. C. 671, 

( 4 ) DIRECTLY AND SUBSTANTIALLY IN 
ISSUE. ( Contd. ) 

(E) NOT IN ISSUE. 

Synopsis, 

( 1 ) General Principles. 

( 2 ) Suits between landlord and tenant. 

( 3 ) Partition Suits. 

( 4 ) Suits by Hindu widows and rever- 
sioners. 

( 5 ) Mortgage Suits. 

( 6 ) Other Suits. 

( 7 ) General Frmciples. 

— The leading case on this branch of the 
subject is Barrs F. Jachson^ 1 Y. and C , Ch. 
Cas 586. For the bar under S. 11 to apply 
issue need not be raised specifically, provided 
it is necessary for the final disposal of the 
case : 27 M. L. J. 529 = 16 M L T 432 = 26 I C 

817 (F.B). 

— Where the plea of fraud was not alleged 
in the former suit it cannot be held to have 
been adjudicated upon so as to be res judicata: 
1930 M.W. K 729 = 1 R, 1931 M. 39=128 

I. C. 455. 

— The rule of res is inapplicable 

to matters in respect of which no controversy 
was raised and no express decision arrived at. 
9 0 W N 488 ( 512 )=137 I C 606 = 16 R D 246 
=I R 1932 0 243=13 L R A 246 ( Rev. ) = A I 
R 1932 0 199 = A LR. 1932 0 507 (F.B.) 

--But where facts are accex>ted by both 
parties and incorporated in and made found- 
ation of decree and judgment are I'es judicata 
notwithstanding absence of issue or of deci- 
sion, thereon. 36 L W 414 (418)=A IR 1932 M 
519=139 1 C 761=1 R 1932 M 789=A L E 1932 

M 1466. 

— Judgment confessed without any plea- 
dings in the former suit— question not put in 
issue in the former suit can be re-agitated : 
117 I C 295 = I R 1929 M 679 = A ! R 1929 M 

694* 
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C.P. C. (1908) S. 11 r Contd) 

(4) Directly and Substantially is Issue— (C oh/</) 
(E) Not in Issue— ( Couid ) 

( 1 ) General Principles— eCojicid) 


—As to deoisiozi of issue improperly 
raised after remand — See 10 C W IST lQ6t5, P 
0 = 8 Bom. L B 722 = 16 M L J 440 r B A L 
Ji695 = 4 G L J 405 = 1 M L T 265=9 0 C 377 
r28 A 727 = 33 1 A 156. 


■—Where the defts were exempted from 
liability in the former suit, and they had, 
therefore no right of appeal, the decree in 
that suit cannot operate as res judicata. 1 A 
L J 363 = 27 A 59 See also 1926 Lah. 202 = 27 
PLB 194 = 93 !C92I. 


“ Notin Issue — Suits betiveen Landlord 
and Tena7it, 


—Previous decree awarding rent at a 
certain rate for the suit x^eriod is not res 
judicata as to the different period : 43 C L 
J 135 = 95 I C 130 = A I R ■ 1926 C 698 ; see to 
the same effect : 77 I C 334 = A I R 1922 Pat. 
213; and A I B 1931 Cal. 788 = 58 Cal. 1040 = 
134 ! C 1042; and 3 0 W*N 313 = 98 I C 77 = A 
1 R 1927 0 32; and 9 C L J 343 = 2 I C 828 = 
36 C 604; and A 1 B 19B0 Pat. 585 = 9 Pat. 
674 = 11 Pat. L T 765 = 128 J C 337; and A 1 B 
1927 M 842 = 53 M L J 440 = 103 I C 31 1 ; and 
4 C W N 43; and !93I M W N 813; and 4 C W N 
161 ; and 43 I C 753 =4 Pat L W 47 = 1918 P H 
C C 218; and 34 Bom L B 447=A I R 1932 Bonn. 
222. And this principle equally applies to 
consent decrees. 21 M L J 449. 

— But where it is .x>roved, under Bengal 
Cess Act, that two years fall under the same 
re-valuation, the amount of cess operates as 
res judicata, though not otherwise : A I R 

1927 Pat 58. 


— A decree for rent for specific year or 
years does not operate as res judicata for rent 
for subsequent years, unless the rent sued for 
is in respect of land held under aii oral or 
written contract for a term of years. 39 f C 

576. 


— A decree was given for rent at a certain 
rate. There was no subsequent change. Held, 
the previous decree was res judicata. 16 I C 


C. P. C. ( 1908 )S. Ilf Contd.) 

( 4 ) Directly and Substantially in 
( E ) Not In hsnQ.—iCQuid) 

( 2 ) “ Not in Issue ’’-—Suits between landlord 
and Tenant— 

res judicata i n subsequent sii i t claim i ng the 
market value of the rent payable in kind. 

41 I C Uh 

— Where ah order for remand direete<l the 
Lower Court to ascertain the rate of rent 
payable for the years in suit, held, that the 
decision of the rate of rent by the Lower 
Court did not operate as res jndimta as 
regards the rate of rent for subsequent years. 

( 1918 ) Pat 238 =3 Pat L J 372 = 45 I C 316. 

—Dismissal of a suit for rent of a paidJ- 
cular year does not bar a subsequent suit for 
rent for a diffrent period. 22 I C 7. 

—A dismissal of aisuit for enhancement 
of rent ;is no bar to a fresh suit in a sub.se- 
quent year. 31 I C 866. 

—If in a case under s. 105, B. T. Act, the 
only point decided was the amountr of addi- 
tional rent to be allowed for the excess area, 
it does not constitute res judicata as to the 
rate of rent. A I B 1923 Cal, 282 = 68 I C 298. 

— Decision of the Settlement Officer under 
s, 104, Bengal Tenancy Act enhancing rent 
under s. 30 ( h ), when no question was raised 
as to portion of land being an undivided 
share, does not bar a subsequent suit for 
recovery of rent with a claim for enhance - 
ment. A I B 1930 Cal 238=33 C W K 1156=Ind 
Bui (1930) Gal, 676=126 ! C 132. 

— Disinissal of a former suit for rent does 
not bar a subsequent suit for fixing fcir rent 
under Bengal Tenancy Act, s. 105 ; A I ii 
1923 Gal 333=37 C L J 314=72 ! C li!3. 

— The decision that, rent was ]>ayable as 
Bhauli rent, does not bar a subsequent suit 
for the rent of the subsequent years at the 
cash rent system. A I B 1924 Pat. 371=1 Pat 
LB 109=72 1. C* 138. 

—Dismissal of suit for resumption of 
rent free grant on the ground that the land 
was not resumabie does not l>ar a fresh suit; 
to assess rent, as no rent or revenue was 
assessed in the former suit : 29 I. C 678, 


590. 

— A judgment in a suit for rent deciding 
the animal jama does not operate as res 
judicata on the same question in a subsequent 
suit for I’ent but is good evidence as to the 
rate of rent. 47 I C 173. 

— A decree for rent without judgment is 
a strong piece of evidence but does not 
operate ^as res judicata as to rate of rent, 
A I B 1925 Cal. 1116 = 85 I C 770. 

— Where the amount mentioned in the 
patta was taken as the basis of the amount of 
the rent x>ayable in kind, it cannot operate as 


—In a suit 'for' rent the deft. qiKhstioned 
the propriety of the patta. In a previous 
rent suit between the same jiarties the i.SHUt- 
was whether the jffff. tendered the pattas to 
the deft, and whether the pattas so tendered 
were proper, and it was decided in tlie afiirma- 
tive, Held :• — Per Smlmran Nmr, ■ J,, 

( Munro, J, dissenting ).— That the decision 
in the prior suit was ■ not rm jwUmin, 
( 1 ) The title to the land comprised in 
the xiatta %vas not directly and substantially 
in issue in the previous suit lor rent, a decree 
for rent not necessarily involving the decision 
that a proper patte bad been tendered. { 2 ) 
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C. P. C. (1908) S. II ( Conid). 

{ 4 ) Directly and Stsbstantially in Issue— ( Contd ) 

(E) Not in Issue— fCowjJtZ} 

( 2 ) Not in Issue ’’—Suits- between Landlord 

and Tenant (Co7Hd) 

There was no clear finding as to the owners- 
hip of the land entered in the patta in the 
previous suit ( 3 ) Explanation ( 2 ) to S. 11, 
does not dispense with the necessity of a 
tin ding upon the issue by the judge in the 
previous suit-B5 M 216 = 21 M L J 344 r 10 
1 0 75= 10 M LT 533. 

— Ea parte decrees in prior suits in which 
no issue was raised as to the rate of rent and 
there was no decision with regard to such 
rate, do not operate as res judicata on that 
point 65 I C 581. 

— An ex parte decree in a rent suit, allow- 
ing the plif’s claim at the rate of rent alleged 
ill the plaint, does not operate as m judlmfa 
unless there was a prayer in the plaint for a 
declaration as to the rate of rent as part of 
the substantive relief claimed. 45 1 C 416. 

— An ex parte decree in a suit for rent in 
which the relationship of landlord and tenant 
was neither raised nor decided cannot operate 

7 'es jiidicaia upon the question of relation- 
ship. The effect of an ex parte decree does 
not depend on the question Yrhether the 
decree has or has not been executed. 24 I C 

739. 

— Where, in a rent suit, the deft, pleaded 
that the rate claimed was higher but no issue 
was framed to that effect, and an ex paite 
decree was passed, held that the Decree does 
not oporste as res jrdicaia on the question of 
rate of rent. AIR 1929 Mad. 673 = Ind Rul 
( 1929 ) Mad. 817= 118 L C. 497. 

— In the previous suit for ejectment on 
the allegation that he himself was araiyatand 
the defendant au under raiyat, the claim 
failed, because it was found that the defen- 
dant had a “ protected interest-” Held that 
the decision of the question of status was not 
barred by res judicata, as it was not directly 
and substantially in issue in previous suit. 

31 OLJ 507=57 I C 344. 

—Where a tenant set up lakhinij title in a‘ 
rent suit, and no express issue was framed on 
the point, but evidence was taken and decision 
was given, such decision operates as res 
judicata- 20 i C 700. 

—Prior suit for eje€tme7it dismissed o?i the 
ground that defis, were not te7iaMs, suhsequeril 
suit is 77iai7iiainahle. 51 I C 307. During the 
continuance of a prior lease parties entered 
into a fresh lease by which the tenant agreed 
to pay higher rent if he erected additional 
buildings. The landlord sued the tenant in 
ejectment for non-payment of the higher rent 
and the suit was dismissed on the ground that 
no additional buildings having been erected, 
the tenant was not liable to "pay the higher 


C. P. C. (1908) S. 11 (.Coiitd ). 

( 4 ) Directly and Sobstaotially in Issue— (CWcl ) - 
( E ) Not In Issue.— (Cb///J) 

( 2 ) “ Not in Issue ’’—Suits between Landlord 
and Tenaiii— ( Contd ) 

rent. The landlord lirought a second suit to 
eject the tenant on the ground that the 
second lease never came into eJfect at all and 
that the tenant was m effect a. tro.«.j>asser 
after the determination of Ihe first lease by 
the grant of second lease. Hel/l, that tlie 
decision in the prior suit was not res judicata, 
257 P L R 1914=146 P W R 1914 = 25 I C 357. 

— It was held, in a rent suit, that the plff. 
was bound to include in the suit the entire 
area recorded in the Record of Rights as for- 
ming the holding. The plff. amended the 
plaint accordingly but under protest, Bubse- 
quently he brought a suit for declanition that 
the plots in question did not form part of the 
deft’s holding and that the ientry in a Record 
of Rights was wrong. Held, that the suit was 
not barred by res judicata, (1918) Pat, 21 = 3 
Pat. LW 360=42 I C 425, 

— Though one and the same person may 
be an occupancy raiyat and a rah/at at a fixed 
rent, yet the decision as to status is no bar to 
the consideration of the question as to fixity 
of rent. AIR 1926 Cal 887 = 94 I C 310. 

— Decision in a jamabandi case, that the 
plffs. were non occupancy tenants, does not 
bar a subsequent suit for determination of the 
tenure : 33 I C 556. 

I — Prior suit to declare that ihe land was 

j the exclusive property of the plff and not 
shamilat does not bar a second suit for pos- 
session on the ground that the (lefts are not 
khewatdars : 24 P W R 1912=134 P L R 1912 

= 13 I C 445. 

— Question of title to land nut in issue in 
prior suit cannot operate as res judicata. 24 ! C 

801 

— A decision as between the co- sharers 
that tlio sir and hhudkhast of a "iiarticular co- 
sharer yielded profits at a certain rate in the 
years in suit does not operate as resjndimta. 
in respect of other vears. 5 0 L J 67 = 45 1 C 

218. 

— Decision of a Rent Court on a question 
of tenancy in a previous suit for rent is 
not in a subsequent suit in the 

Civil Couris for a declarrdion of title. AIR 
1924 Ail 163=21 A L J 47G=L R 4 A 428 = L R 

5 A 47 Rev. 

—Decision as to amount of rent in prior 
suit, does not operate as res jtidlcata in subse- 
quent suit, on the (piestion of the relation- 
ship of landlord and tenant. 25 I C 204. 

Dismissal of a rent suit on the ground 
that the plff had failed tr prove ihe deft to 
be a tenant at ^ will was held rad. to bar a 
sub.sequej,i i suit for recovery of rent for the 
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c. P. C. (1908) S. II (Contil) 

( 4 ) Directly and Snbstantially In Issue— (Oo?ddd 

( E ) Mot lssue>—iConid) 

( 2 ) “ Not in Issue ’’—Suits between Lamllofi! 

and Tenant— (” ConchL ) 

same period against the defendant as ex- 
proprietory tenant. 15 I G 189=: 1 5 0 C 45. 

—Rent suit-prior suit for Khas posse- 
ssion Alhivion- and «Diiuvion see. 41 Cal 

68.1 (P C). 

(5) Partitions'iula. 

— Suit for j^^rtition of survey nuuibers 
not included in previous partition suit is 
not barred if plaintiif , 'had,' no, .ioiowledge ■oi: 
their existence ."and inforEiation, regarding 
them was withheld through mistake or fraud 
by defendant. A I R 1931 Sind 27rlncl Rui 
(1931) Sind 40r|30 I C 552. 

— When what was substantially in ^ issiie 
between the parties in the^ second suit did 
not necessarily call for decision and had not 
in fact been decided in the first suit is not 
res judicata. 36 Bom 127=13 Bom L R 1034=12 

IC 7ii. 

—Question of title having not been raised 
nor determined in the former partition procee 
dings cannot be res judicata. 42 All 309, 

— The objection raising the question of 
title under s 11 cannot be availed of after the 
iarz taqsim is prepared. And so a suit 
instituted to set aside a sale which took 
place subsequent to the preparation of the 
tarz taqslm cannot be barred by res 'judicata 
because the question of title was not raised 
in the partition proceedings nor can such a 
suit be barred under s, 233 {h) provided the 
suit does not disturb the partition or union of 
malmls. AIR 1929 All 463 = L R 10 A 295 

Rev. = Ind Rid (1929) All 813=118 I C 45. 

— Suit for possession on title by survivor- 
ship was dismissed with a finding as to 
separation. But a subsequent suit for parti- 
tion of a village is not barred because the 
finding that A and B were divided iri status 
was enough to dispose of the plaint ill’s 
case in the prior suit and it is only tint issue 
that could operate as res judicata. The riglit 
to the village in question was not siibstin- 
tially and directly in issue in the previous 
suit and therefore the finding thereon does 
not operate as rett judicata. 21 C L J 296 r 28 

I C 580. 

{4) Suits hy Hindu widows and rcucrsloncvs. 

—First suit by reversioner for a dechira- 
tion that lie was the next reversioner, on 
the occasion of a gift by the widow docs not 
bar a subsequent suit, for possession of the 
property. A I R 1922 All 401=70 I C 635. 

— Where a Hindu widow and her alleged 
adopted son sued in the alternative and one 

il. (\) 3<1 


C. P. C. (1908) S. II {Vantd) 

{ 4 ) Directly and Sudstantlally in Issue— (rwilrf) 

( E ) Not In Um^.-~{Contii) 

( 4 ) Suits by Hlodo widows a«d ‘'' 

of them, in llte circimistaiices of Urn case, was 
bound to succeed, an adjudication in favour 
()[ both the plaintifi's did not bar a ttubse- 
qiient suit by the derfendant to set a.sidc the 
alleged adoidion, because in that suit there 
was no issue with reference to the question 
of ‘adoption. 13 M L J 359. Suit for mainten- 
ance varying claim,- fresh not barred. 29 I C 

^ 25* 

/' o ) Mortgaije Saits 

—Issue as to mortgagor’s title raised and , 
decided against martgagor’s legal represen- 
tatives does iiot bar the representative’s 
subsequent suit for declaration of their owii 
title to the property. AIR 1926 Rang. 191= 

5 Bur L J 114=98 I C 114 : 

— The plea of res judicata in respect of a 
paramount title cannot be set up against a 
person who happeiis to be a party in a mort- 
gage suit in a different capacity unless the 
paramount title has been expressly tlm 
subject of coTilrovcrsy and there has lieen 
an actual decision in respect of it. A I R 
1930 Oudh 97 = 7 O W N 25=Ind. Rub (1930) 
Ondh f 3=121 1 C 277. 

— Where the only matter in issue was the 
validity of the mortgage, any decision as to 
amount or other question cannot operate as 
res judicata in a subsequent suit : A I R 1923 

■■ ‘ . '0 139 =9 0 L J 612 = 74 I C 346. 

— Where, iita rmit by the second inoi,i> 

I gagec for the sale of mortgaged property, 
the first mortgagee asserts his lien and m 
I referred to a separate suit for enforcing ft 
this does not bar such separate suit ^ for the 
j first mortgagee cannot resist the claim of i he 
1 second mortgagee to bring ilic properly to 
i sale sulijoct to the mortgage. 2 A 582. 

I —Mere obiter dictum as to the validity 
I of a mortgage would not be res judicata if 
, the validity ()f the mortgage was iii>t a 
I matter in issue in the previous 4 

i Pat L J 682 = ( 1919 ) Pat 343 = 52 I C 3SS. 

— Statement by mortgagee’s Pleader that 
j the sons may be discharged and a simple 
I money decree inisred against father di«‘S 
I not operate as res jndieataina sulisiuineiii suit 
'' by the sons for a ileclaraiion iliat the joint 
I family property was not lialiki to ailachinerit 
j and sale in execution of the simple money 
decree passed against the father. A I il 1927 
{ Oudh 15 = 3. O W N 862 = f 8 I C lit. 

j ^ —Where the idaiiiiiir sued for his share 
1 of a certain amount deposited in Court on 
j account of a mortgage decree in favour 
two other perHons, on the ground that he liud 
‘ puia based the wlmle rights of one of tlnin, 
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C. P. C. (1908) S. 11 ( Couid), I 

{ 4 ) Directly and Substantially in Contd) 

( E ) Not in lsme-~(Oontd) 

( 5 ) Mortgage Suits— f ConrM) 

it was held that he was not debarred from 
suing on the same ground for his share in 
sums that were subsequently deposited to 
the account of his vendor, and that the 
decree in first suit would be res judicata only ! 
so far as it decided about the grounds on 
which he claimed a share in the amounts 
deposited. A I E 1925 Oudh 303 = 28 0 C 2 = 

84 I C 263. 

r-Where a suit to redeem an invalid mort- 
gage was dismissed, it was no bar to a 
subsequent suit to redeem different mortgage, 
which subsequently sprang into existence by 
the operation of the staiute of limitation. A 
I E 1930 Mad. 264 = Ind. Eul. (1930) Mad. 
955 = 127 I C 139. Case-law on the subject is 
fully discussed in the last mentioned case. 

/ 6 ) Other Sitits. 

— Dismissal of a suit to enforce one of the 
clauses in an agreement does not bar a sub- 
sequent suit to enforce another clause : 1932 
P C L (21-28) (Oiv.)rA L R 1932 L 21 (Civ.) 

. — ^Where finding as to breach of contract 
was necessary for decision in a suit but was 
not substantially in issue, a subsequent suit 
by vendor for damages for breach of contract 
was held not barred by res judicata : A I E 
1930 C 5=120 I C 710=1 E 1930 C 70=56 C 639. 

. — Decision that will was “ wholly valid’ 
does not bar question as to validity of its 
provisions regarding succession to the shebait- 
ship, when the only question in the previous 
case was about the extent of bequest that 
operated under the will. A I E 1925 Cal. 225= 
40 0 L J 561=29 OWN 17=85 I C 875. 
— Suit as to specific provision in a will is 
not barred by a former suit disputing the 
validity of the will. A I E 1928 Lah. 967 = 10 
Lah. 389=30 P L E 562=113 I C 298. 
— First suit by wife for protecting her 
right of maintenance does not bar a subse- 
quent suit by her for recovery of property 
after husband’s death. 1912 M W N 380 = 15 ! 

C 357. 

— The decision in a previous suit that 
certain alienations were not binding on the 
plaintiff will not be res judicata in a subse- 
quent suit between plaintiff and the alienee. 
A mere assertion by the plaintiff in the 
former suit that the transfers were nominal 
cannot, in the absence of an issue on that 
point, be treated as evidence on that question. 

M W N 1912, 380=15 Ind. Cas. 357 
— Non-ancestral land Daughter-of collate- 
ral Prior suit questioning alienation. Matter 
not put in issue or decided does not operate 
fos judicata,, 35 I C 542. 


C P. C.( 1908 ) S. H ( ConUl ) 

(4) Directly and Substantially in Issue— 

(E) Not in Issue-— ( Contd ) 

( 6 ) Other Suits— ( Co7it(l) 

—A chance remark i ii a prevk us judgment 
does not operate avS res judicata. 56 P E 1916= 
160 PL E 1916=35 I C 542. 

—Where the main question was whether 
plff. was a coparcener with a certain person, 
a decision that the pedigree set up by the plff 
was not proved is not res judicata in a subse- 
quent suit. 12 0 L J 105= 86 I C 686 = A ! R 

1925 0 386. 

— Decision on the question of revocation 
in probate proceedings does not bar a subse- 
quent suit where the question is how far dis- 
positions in the prior wills were affected by 
the third will. 21 M L J :485 = 9 M L T 319 = 
(1911)1 M WN 189=9 I C 613. 

—In an application for Letters of Adminis- 
tration the Court has merely to decide whet- 
her the applicant is an heir to the whole or 
part of the estate of the deceased and whether 
he is a fit person to whom Letters should be 
granted. Such a decision does not operate as 
res judicata in a subsequent suit for posses- 
sion of the property as heir by the defeated 
applicant. 49 P E 1918=46 P L E 1918=34 P 
■WE 1918 = 43 1 C 723. 

I —Where the groves in later suit are 
different from the grove which formed the 
subject of the previous litigation it was held 
that the subsequent suit was not barred, A I 
E 1924 AIL 922=L E 5 A 406 Civ. = 85 ! C 76. 

— First suit by plff. against deft for injun- 
ction restraining him from building on the 
disputed land. The suit was dismissed on the 
ground that the land was the deft’s own. 
Second suit by deft against plff. for an injun- 
ction as to flowing of water on the disputed 
land; plff pleaded easement. The suit wras 
dismissed on gi^ouiid of easement Plaintiffs 
appealed against the decree dismissing the 
first suit and there was no appeal from the 
decree in the other suit. It was held that 
the consideration of the issue as to ownership 
of the land was not barred, since that question 
ceased to be substantially in issue in the 
second suit by reason of the finding on the 
question of the easement right. AIR 1923 
AIL 15 = 20 A L J 784=76 I C 61 8. 

— In the former suit A sued B claiming to 
let out water Jon his land through a particular 
opening. In the second suit B claimed a 
prescriptive right to a flow of water from 
A’s land to his own. Held, the issues in the 
two suits were different and the second 
suit was maintainable. AIR 1923 Pat. 65 = 4 
P L T 81 = 69 I C 947 =: 1922 Pat. 305 = 2 Paf. 

no;: 

— A finding m a former ejectment suit 
that the parties were cosharer does not bar 
a subsequent suit to prevent the defts from 
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C, P C. flMS ) S. 11 ( Gontd. ) 

(4) Directly and Substantially in Issue— (Co^cid) 

( E ) Not in Issue— (C omcM) 

(6) Other Suits— rCoiicid) 

obstructing joint user = 

8 Lah. 308 = 28 P L E 432=103 > X 4V4. 

—Former suit for recovery of 
property does not bar a subsequent smt for 
mesne profits: 

—The dismissal of a suit under »• 3 of tim 
Sp. Eel. Act does not preclude the plffl. from 
recovering the land in a regular smt on the 
ground of prior possessmn 

—Where the former suit was confined by 
Statute to the question of possession a sub- 
sequent proceeding in which the 
title is raised is not barred. A I E 1935 AU. 

200 = L E 5 A 132 Eev. = 78 1 C 1 IS. 
—Where the decree in the former suit 
was not based upon the decision as to owner- 
ship such decision does not operate as res 
jXata : A I E 1923 N 139 = 82 I C 516 

— In a dispute about land both parties put 
forward certain measurements, a“d both 
agreed to a particular measuring rod. Owing 
to that rod the plffi got more than he Avas 
entitled, Held that a subsequent suit as to 
the question of the 1®^ 
barred b| J 17 = 27 C W ^280. 

. —The decision iu a previoim suit that 
certain alienations were not binding cn tne 
plainiif£ will not constitute the question e. g. 
whether such alienations were bogus transac- 
tions, res judicata in a subsequent suit 
between the plaiiitih: and the alienee. A 
mere assertion by the plaintifl: in the fornien 
suit that the transfers were nominal cpnot, 
in the absence of an issue on that be 

treated as evidence on that question. M W W 

1912, 380:: 15 Ind. Cas. 357. 

—Where the main point at issue was as to 
the necessity of a mortgage, and it was not 
necessary to go into the question of^doptioii, 
though a decision was given oiiit, ilela, tliat 
it is doubtful whether the 
tion can act as res wdicaia : A i K 

523 = 6 L L J39 = 75 I C 3j7. 
—Former suit as to right to sell does not 

affect a subsequent suit as to right to mort- 
gage : A I R 1926 0 139 = 2 0 W N ^44 = 9 1 

I V lUi! 1* 

( 5 ) EXECUTION PROCEEDINGS. 
Eynojsis 

( I ) Applicability of res Judicata to E.xecution 
Proceedings. 

( 1 ) G-eneral. 

( 2 ) There must be an express order. 

( 3 ) Prior oi'der must be in force. 


C. P. C. (1908) S. li e Oontd )* 

( 5 ) Execution Proceedinf s*-*(Cowi5cl ) 

( 4) Superior Court’s order supersed- 
ing first order, ^ ^ ^ 

(5 ) Stay of execution, effect of. 

( 6 ) Attachment order when to be 
attacked. 

( 7 ) Estoppel. 

(8) Decision as to question ofproce* 

( 9 ) Decision as to executability of 
decree. _ „ 

(10) Decision as to construction of 
deei*ee, 

( 2 ) Between the same Parties. 

( 3 ) “ Competent Court ” 

(4) “Directly and Substantially in issue’’ 

( 5 ) Heard and finally decided 
( 1 ) GreneTal. 

(2 ) Dismissal for default 
( 3 ) Dismissal not on merits. 

( 4 ) Dismissal on merits. 

( 5 ) fraudulant order, 

( 6 ) Interlocutory orders. 

(7) Erroneous decision. 

(83 Reliefs different. 

( 9 ) Miscellaneous. 

( 6 ) Might and Ought 
( 7 ) Ex Parte Orders. 

( 8 ) Plea of limitation in execution Procedure, 
( 9 ) Separate suit 
(10) Special Acts. 


( 7 ) ApplicabiUtg of Ees JhcUca fa 'to 
Execution Froeeedings, 

( 1 ) General : — Execution proceedings 

not being “ suit the specific provisions of 
s. 11 C P C do not apply to such proceedings, 
but the principle underlying Ihe section 
applies if all the conditions of res judicata 
are satisfied : 24 Bom I 4 E 1291r76 I C 148= 
A 1 R 1923 B 36; see to the same effect 15 A L 
J 415; and A L R 1933 N 164; and 33 Bom L II 
781=A I R 1931 B 446; and 4 IJ B R 132=70 I 
530=A ! R 1923 R 119; and 16 I C 238: and I II 
1930 0 177=123 IC 881=7 O W N 363=A I t 
1930 0 305; and 112 I C 534=A I R 1928 A 527 
=51 A-346;10 L L J 474 = 1131 0 778 = A IR 
1929 I 121; and 36 C W N 367; and 3 I € 47=14 
C W N 114; and 109 P R 1913 = lOB V W E 
1913=19 ! C 481; and I R 1932 P 318 = !-IO 1 C 
507=A I R 1932 P 357=1 1 P 607; and 5 P L T 
7=74 I C 781=A I E 1924 Pat 205 = 2 Pat III; 

, and U B R 1907 0 F C 1 = 14 Bur L R 35; and 
! 1930 M W N 729=32 L W 6H>rA I R 1131 M 
I 381; and 47 A S6. 

i —Objection once decided cannot be again 
• raised in execution of the same decirea* A 1 11 
i ' 1927 Lah 179=99 I C I GDI. 

I 

i —Thus a question of the validity of tlie 
i transfer of the decree was held to be rm 
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C. P, C. (I908)S. I! ( Contd j. 

( 5 ) Exec«tion Proceedings— (Co?z^f0 

( I ) Applicability of Res Judicata to Execution 
Proceedings— ( ) 

judicata. A I E 1925 All 117=47 A 86=22 A L J 
928=5 LEA Civ. 744 = 80 I C 722. 

— Where at one stage of an execution 
proceeding an order is made disallowing 
the objections of the jiidgment-dcbtoj', the 
order is binding in all subsequeut stages of 
the same execution. 64 I C 724, 

. -—But failure to appeal is not always fatal. 
Thus a widow of a judgment-debtor was 
brought on I'ecord as his legal representative. 
She did not appeal agaiiist the order but 
contended that the property was gifted to her 
by her husband : Hidd, that the fact that she 
did not appeal against the order, did not bar 
her contention. A I R 1931 Mad 303=33 L W 
359=(193l) M W N 48=60 M L J 628=Ind Eul 
(1931) Mad 562=131 I C 610. 

—The rule of res judicata implies that the 
decision on particular facts is binding and 
conclusive only as to its immediate and direct 
object, and not for any other purpose for 
which those facts may come in question 
subsequensly between the parties subject to 
the qualification that the immediate subject 
of the decision should not be attempted to be 
withdrawn from iis operation so as to defeat 
its direct object. Thus whcie a mortgagee 
who was entitled to possession of the mort- 
gaged properties sued for possession thereof. 
His suit was dismissed on the ground that 
the properties were not transferable under 
the terms of the santul under which they were 
granted to the mortgagor, but he was given 
a money decree for his claim. 

— In execution of that decree the mort- 
gagor objected to the attachmeiit on the 
ground that under the terms of the sauad the 
properties were not transferable, and pleaded 
that the matter res judicata. Held, over - 
ruling the plea, that so long as the mortgagee 
aid not seek to avoid the operation of the 
prior decree by attempting to sell the mort- 
gaged properties, he was entitled to ask for 
an adjudication on the questiofi whether, 
under the terms of the can id, the properties 
sought to be attached were inalienable, 
though his plea could only be supported by 
argument calculated to xmovc that the prior 
decision was erroneous. 39 All 379=15 A L J 

369=39 f C 902. 

-~A question purely of a clerical or 
arithmetical error must be distinguished Itoiu 
objection to actual execution of decree. A L R 

1 933 N 164. 

— ( 2 ) There must he an express order 
The binding force of an order in execution 
depends not on s. 1 1 but on general principles 
of law; and for such principle to apply there 
must be an express order determining 


C. P. C. ( 1908 ) S. !l {Gontd) 

( 5 ) Execution Proceedings— (Cowfd) 

( I ) Applicability of Res Judicata to Execution 
Proceedings— (CWid) 

rights of the partie.s :AIEI933N23! (Follo- 
wing 6 A 269 P C.) 

—If an executitig Court expressly decides 
a point inter partes that decision becomes 
final according to the general principles of 
law, though the question whether the law 
of res judicata applies would be irrelevant. 
A I R 1922 AIL 413 = 44 A 159=19 A L J 954= 

65 I C 377, 

— ( 3 ) Prior order must be in force: — To 
be res Judicata, the prior order must be 
in force at the time of the subsequent procee- 
dings ; 13 Bom, L R 230=10 I C 811=35 B 245. 

—Where a prior order under 0. XXT, r. 
23 for execution is vacated by a subsequent 
order of dismissal of execution^ application 
under r. 57 there is no res judicata. 2 L W 

1055=31 i C 293. 

--(4) Superior Courfs order superseding 
first order Where a final decree in a mort- 
gage suit has been passed after notice to the 
Judgment-debtors, it is binding on the parties 
at every subsequent stage of the execution 
proceedings unless set aside on appeal 45. 1 C 
657 see also 4 Pat. L R 145 = 73 I C 359; and 

5 Pat L J 639. 

—But the order of a lower court cannot 
operate as 7 es judicata against the decree- 
holder iiroceeding in execution on the 
strength of a superior court’s order passed 
later in virtue of an appeal from an order 
prior in date to the 1st mentioned order. 

35 B 245 = 13 Bom. L R 230 = 10 I C 81 1. 

—Thus a fresh objection to an application 
ill execution jn’oceedings is not barred where 
the application has been remitted by superior 
Court oveiTuliug former objection. A I R 
1924 All. 804 = L R 5 A 565 Civ. = 82 I C 65. 

— ( 5 ) Stay of execution, effect of:— The 
rule of res judicata will not cease to apply 
merely because the execution was stayed 
pending an appeal and the decree of the 
lower Court was confirmed on appeal. A I R 
1931 Bom. 451=33 Bom L H 797 = Ind. Rul 
(1931) Bom. 398=!33 ! C 750. 

— ( 6 ) Attachment order when to be attack- 
ed: — Where an order of attachment is made 
after the j udgrae nt- debtor had been give n an 
opportunity to appear and show cause against 
the order, it is conclusive. But where such 
order is intended to be attacked on the ground 
that certain pleas were not taken originally, 
the propriety of the order can be questioned 
only in subsequent proceedings other than 
those. in -which it was passed. 35 M L J 312 = 
( 1918 ) M W’' jST 143 = 44 I C 4. 

— Where an order releasing property from 
attachment is not appealed against the order 
becomes final and fresh application for the 
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C. P. C. (1908) S. 11 r CWd j. 

( 5 ) Execution Proceedinfs-~-“(Co?;iftO 

( I ) Appiicabititv of Res Judicata to Execution 
ProceedingS"“(Coj!G‘R) 

attaclimeiit of the same property does not lie 
A I E 1927 Lab. 852=28 P L E G07=9 Lah L 
J 193=100 1 C 23. 

— ( 7 ) Estoppei:-“Mere symbolical posses- 
sion given to decree-holder will estop the 
judgment-debtor from pleading adverse 
possession, even in cases where actiual posses- 
sion should have been given : 2G P L R 646= 
89 I C 596=A I R 1926 L 35. 

— (8) Decision as to question of Procedure:”- | 
Where substantive rights are decided in an : 
order passed in execatioii proceedings, such | 
decision is res judicata in subsequent execu- j 
tion applications. But when the decision on | 
the prior application was one on ^ a question j 
of procedure, as it then stood, it does not I 
operate as res-judicata when that procedure i 
itself is changed by the statute law, 39 Mad. : 
923r30 M L -j 460=18 M L T 313=(1915) M W I 
N 769=30 I C 707. j 
— ( 9 ) Decision as to excutablity of decree:— ; 
Where on an application for execution, it was ! 
decided that the decree as it stood was not ! 
executable. Held, that the order wa,s l)iiiding | 
on the decree holder as res judicata and no j 
further application for execution would lie i 
unless tlm decree had been made absolute and 
executable. 12 J. W 34=59 I C 161. ’ 

— Notice under 0 XXI, r. IG given to the ; 
judgment- debtor of the application for cxecai- | 
tion, judgment-debtor failing to file any obje- j 
ction as to its execu tability before the decree I 
was transferred for execution, is not prevent- | 
od from raising an objection to the right of ; 
the trausfei’ee, of decree to’ execute the decree ! 
before the transferee Court A I E 1927 Pat. | 
170=8Pat LT 163=10! ! C 616 


C. P. C. ( 1908 ) S. I I ( €mitd. ) 

( 5 ) Execution Proceedings— ( (hiitd. } . 

( 2 ) Between the Same Parties— (Cnwc/^/) 

of estop 3 >el is available to a decree-holder, 
it is likewise available to the purchaser at the 
execution-sale, as his representative or as 
one claiming under him 18 Mad 13, followed 

ill. 39 M 570, 

—But it in execution of a decree at the 
instance of an attaching creditor, a decision is 
arrived at in favour of or against the dcp’ce- 
holder it cannot operate as res judicata if the 
matter arises directly between the decree - 
holder and the judgment-dtibtor : A L E 1933 

P'r66. 

— An order x>assed on a claim, put in by 
a person in respect of property attached in 
execution of a decree, adversely to the 
claimant, will not afPect his right to put 
forth his title in defence to an action for 
recovery of possession by a third party, 
even though the ciaimant did not iustituie 
a suit within one year after the disallowance 
of hi.s claim when the attachment was raised 
within three luoiiths after the passing of the 
order on the claim petition. In such a suit, 
the plff' being no party to the claim procee- 
dings, cannot claim the benefit of the order 
on the claim petition passed adversely to the 
defendant. 16 I C 529=(I9I3) M W N 54. 

— A legal representative of a deceased 
judgment-debtor who has^ allowed procee- 
dings to proceed against him for some time, 
and has paid part of the decretal delit is 
e s top[)e d from plead i n g that the ^ de cree is 
incapable of execution against him. 31 Calc 
822, followed in 2 C L J 499; and 3 Pat L J 
454=46 I C 473; see also 109 I G 866rA I E 1928 

M 203. 

( eS’ ) “ Competent Churl ” 


—(10) Decision as to construction of clecree:- 
CLOstructiou of decree by executing Court 
when necessary for disposing of the execution 
anpli cation is binding A I E 1929 Lah 437 = 
30 P L E 323 = Ind. EuL (1929) Lah 751= 118 
I C 399; see to the same effect : 11 I A 37 = 6 
A 269; and 6 C L R 215; and 6 C 203; and 16 M 
L T 399; and 95 I C 31 ; and 20 M 289 

— But wliere a deciee by trial Court 
merges in the High Court’s decree, interpreta- 
tion by trial Court of its own decree while 
executing it, is not resjiidlra,fa during execu- 
tion of High Court decree. A L E 1933 L 229 
= A 1 R 1933 L 352. 

( 2 ) Bel ween the Same Parties. 

— A privity exists between an oxfocution-- 
cr editor and a purchaser at a Court sale, the 
latter representing the former iii so far as lie 
had a right to bring the properly to sale in 
execution of his decree. Thus, when the plea 


—Execution Court has no jurisdicium lo 
, entertain a second application of objection to 
I the attachment and sale, when one has failed 
though grounds are different. A J El 929 Lah 
470=turfEul (1929) Lah 704=117 I C 816: scm: 
also A I E1931 Lah 6=130 Ind Cas 406=32 Run 

LR 413. 

— Court in which suit was fiUni |>:issing 
decj’ce after losing territorial jurisdiction. 
Order directing execution by another Court 
acquiring such territorial jurisdied ion luii 
subordinate to another District Jutige, is nor 
res judicata. A I R 1928 Mud 746=28 I, W 

885 = Ind Eul ;t929) Mad 289=114 I C 545. 

— The judgmcnl-de.hior applied io sid 
aside attachment of his property <m tin; 
ground that the land %vus service inain. Civil 
Court dismissed the petition. In a sulmtt- 
queiit suit by the judgment-debtor, bt 
Ee venue Court ii was held ihal the land 
wasservice iimm, under s. 13 of 
I Hereditary Tillage Officers AcA 3 of 1 Rbfn 
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C. P. C. (I908)S. !t ( Qontd), 

( 5 ) JExecution Proceedings~-(CWd) 

{ 3 ) “Competent Court”— (CW/d) 

In subs oqueiit " execution proceeding 
against the same laud, the judgment-debtor 
again raised the objection that the land was 
service iuam having regard to the decision 
of the Revenue Court. Hold, the executing 
Court could not re-open the question whether 
the land was service iuam. Held, further, 
that the decision of the Revenue Court under 
Act 3 of 1895, though final and binding on 
Civil Court ordinarily, it was not open to the 
latter to recognise and give ctfect to their 
decision so long as the decision of a Civil 
Court ( holding the land not to be service 
iuam ) remained in force and had to be acted 
upon. A L R 1933 M 841. 

( Directly’' and* Substantially in issue ” 

'—Decision that certain properties are 
liable to sale is Res-judicata in a subsequent 
stage. 45 I C 699. 

— Where, on a suit for a declaration that 
a transfer by a Judgment-debtor was during 
the pendency of an attachment by the decree- 
holder and the property is liable to satisfy 
the decree of the pli£. it is found that the 
alienation was void as against the decree- 
holder and the proi^erty was liable to satisfy 
the decree, it is not open to the transferee 
on an application for execution against him 
to raise the same defence and to plead that 
the transfer ill his favour is valid and that 
the properties are not liable to attachment. 

58 1 C7M. 

— Where, ill execution of a decree for 
maintenance, the court decides after notice 
to the judgment-debtor that certain properties 
are liable to be sold in execution, the order 

res-judicata in a subsequent application for 
execution of the maintenance decree. !0 I C 

632. 

— Decision as to mesne profits at one 
stage of the proceedings is binding on the 
parties : 29 C L J 245 = 51 1 C 98 

—Decision that order on application to set 
aside execution sale is under s.*47 is binding, 
AIR 1924 Bom 495 = 26 Bom. L R 817 = 48 
B 638 r 83 i C 155. 

— Decision that notice under 0. XXI, r. 
66 is not necessary to a party bars a plea of 
want of notice even after sale. AIR 1924 Pat. 
628 = (1924) Pat. 209 = 7 P D T 353 = 92 I C 

326. 

— A party will not be precluded from 
defending his action under r. 89 even though 
he desisted from his action under r. 58 of 0 
XXI. AIR 1927 Mad 327=25 L W 106 = 38 
M L T 30=(1927) M W X 53=99 I C 893. 

—Rejection of application to set aside 
execution sale on ground of fraud bars the 
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(' 5 ) Execution Proceedings — ) 

(4) “ Directly and Substantially In issue— 

same plea being raised in subsequent suit by 
auction-purchaser for possession. 38 ! C 47 

— In a suit against a Hindu widow, by the 
executors of the husband, the parties agreed 
to a compromise on the terms of which a 
) decree was passed. In execution proceedings, 
the widow objected to the attachment of the 
house she was residing in, but the objection 
was overruled and execution was allowed to 
proceed. The Chief Court held that the 
widow had no right to live in the house and 
confirmed the execution proceedings. On a 
suit by tlie widow for declaration that she 
was entitled to live during her lifetime in 
the house in suit and for maintenance : 
Held^ that the decision in the previous exe- 
cution proceedings between the same parties 
made the question res judicata; also that the 
widow was in posession of the house as a 
trespasser and that she was not entitled to 
claim maintenance unless and until she had 
given possession of the house and accounted 
for the profits in the meantime. 69 P L E 
1915=17 P W R 1916=26 ! C 430. 

— But a subsequent execution petition for 
different relief but based on the same question 
of fact as prior execution petition is not 
maintainable. A ! R 1929 M 404. 

—An order refusing an application in 
execution proceedings for substitution under 
0 XXII does not operate as res judicata as 
against an application for execution under 0 
XXL r. 1 A I R 1925 Oudh 417=2 0 W X 352 
=10 0 L J 538=29 0 C 98=88 1 C 1016. 

^ —The mere fact that the petition in the 
suit itself, to have the proi)erty sold in a 
particular order is disallowed, is no bar to 
the executing Court making afresh order in 
the course of the execution. AIR 1924 Mad 
609=19 L W 23=(1924) M W N 134=46 M L J 

32=83 !C 918. 

— Dismissal of application by judgment- 
debtor under 0 21,^ r. 2 does not bar decree- 
holder from applying for certifying payment : 

AIR 1925 Pat 822=89 I C 195. 

— The subsequent mortgagee obtained a 
decree for sale against the mortgagor alone. 
Later on, the prior mortgagee obtained a 
decree against both the mortgagor and the 
subsequent mortgagee. On execution of the 
former decree, the prior mortgagee applied 
under 0. 21 r. 62 for a declaration of his 
inortgage encumbrance.^ The application was 
dismissed. Held, the point was not res judicata 
between the prior and subsequent mort- 
gagees : , 3 0 L J 529 = 37 I C 78. 

— Where the prior execution proceedings 
related to a portion of the plaintiff’s claim 
which had been decreed and the later suit 
was in respect of a liability which was not 
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C. P. C. (1908) S. II {Gontd ). 

( 5 ) Execution Proceedings-“(Co?i^d) 

(4) “Directly and Substantially in issue— 

decided ia the earlier suit. Held^ that the | 
decision was not res judicata, A I 1931 | 
All 65 rind. Rul. (1931) AIL 328=130 IC 

712. 

—Dismissal of suit for future mesne 
profits on the ground that a prior decree 
awarded the same does not bar a subsequent 
application for execution of the decree. 38 

Mad. 199. 

— A claim in execution to a house which 
had been attached was dismissed and the 
claimant sued the decree-holders to establish 
her title to it. It appeared that the house 
had been previously attached in execution of 
another decree obtained against^ the same 
judgment-debtor and his father ( since decea- 
sed ), that the present plaintiff: had then 
preferred a claim which was allowed, that the 
judgment-debtor had taken no steps^to have 
the order allowing the claim set aside, and 
that a suit filed by the decree-holder with that 
object had been dismissed. ^ Held, that the 
pinintifE’s claim was not res judicata. 15 Mad. 

477, 

— Decision in proceedings between decree- 
holder and judgment-debtor raising question 
of validity of attachment of immoveable 
property is res judicata against purchaser of 
attached property from judgment-debtor 
during the pendency of those proceedings, in 
the absence of proof of fraud or collusion ■ 
between decree-holder and. judgment-debtor ; 
in connection with those proceedings. 56 M i 
495=1931 M W N 1235 = 34 L W 809 = 62 M L i 
J 302=136 I 0 306=A I R 1932 M 86=1 R 1932 j 

M 274. I 

( 5 ) Heard and finally decided ! 

— ( I ) Genera!:— A question at issue bet- ; 
ween the parties once heard and finally 
decided, binds the parties at subsequent stages I 
of the same suit, under general principles of | 
law though not under s. 11. 48 C 499 = 48 , 
I A 187 = 19 A L J 366 = 40 M L J 423 = 29 
M L T 336 = ( 1921 ) M W N 313 = 33 C L J 
405 = 3 U P L R ( P C ) 17 = 23 Bom. L R ; 
648 = 25 C W N 915 = 14 L W 221 { P C ) = 60 
IC63I j 

— Earlier order not deciding the point ; 
raised la the latter application is not res I 
judicata. A I R 1924 Mad. 145 = 18 L W 652= : 
( 1923 ) M W N 835 = 33 M L T 64 = 76 I C 

761. I 

— Where an objection to the maintainabi- 
lity of an application for execution on the ; 
ground of limitation was raised, but not . 
decided, it is competent to the judgment- ' 
debtor to raise the same objection in a later ! 
application. 44 I C 220. 

— Point raised at one stage of execution 
proceedings and decided against »T. D. after 
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( 5 ) Execution Proceedings— (Contt)) 

( 5 ) Heard and finally decided— f Conkl) 

notice — He cannot object at a latei' stage. A I 
K 1926 All 71 r 48 All. 201 = 24 A L J 91 = H 
R 6 A 606; Civ. = 90 I C 83. 

—Where the Court decided after due 
xiotice upon the judgineni-debtorH that tlm 
execution was in ordex* and it should 

proceed- Field, that the oi'dei’ is binding 
upon the judgment-debtors. AIR 1923 Pat* 
180 = 4 P L T 204, =, 68 I C 337* 

—But so long as an application for exe- 
cution is pending the judgment-debtor canj at 
any tixne show that it is barred by limitation 
and the Court -has to dismiss it under s. 3 of 
Dmt. Act. 1920 Pat. 109 = 53 I C 85. 

—•Where the notice does not show what 
properties are to be proceeded against there 
is no res judicata : AWN 1907 = 4 A L J 

400; see also A I R 1929 R 172* 

—A notice to legal representative to show 
cause why the decree should not be executed 
does not bar an objection that the property 
does not belong to J. D. 28 L W 885=A I R 

1928 M 746. 

— A decision in the course of execution 
proceedings on a question which properly 
arises for consideration is final and binding 
between the parties. The binding character 
of the order is not affected by the circums- 
tance that as to some of the parties it was 
based on agreement and as to the others on 
an adjudication by the Court. 55 I G 189 = 47 
■■ ■■ CaL 446 = 24 C W N 269, 

— Where the Sub-Judge awarded interest 
on the mesne profits, but no final orders 
were passed, the deci’ee holder being ordered 
to furnish some information. An appeal was 
filed against the order to the High (.'oiirt, 
which was dismissed as premature, hnt ihe 
Judges in the High Court discu.ssed eertain 
matters of principle decided by the Court 
below. The decree-holder having asked for 
interest, Jield^ (1 ) that the interest could not 
be granted, ( 2 ) that the High Court having 
come to the conclusion that the ai>pea! was 
premature, the further observations wau'e 
made obiter. 14 A L J 1171=37 I C 674* 

— ^Where the executing Court deciihul tlxai 
no property of the judgment-debtor can he 
attached, that decision is final and the 
decree-holder cannot attach proper ties other 
than those attached in the previoun procfjod- 
ings and re-open the question of liability. 

4-Pat. L W 279 = 44 I C 154. 

» — Where the Court ordered attachment of 
property and issue of notice as to sale pro- 
clamatioxi despite objection by judgmeni- 
debtor but did not expressly order sale it was 
held the order would not operate m rm 
♦ judimta on the question of the decreo-iinldm'y 


008 


007 


Oe^ai’s AH Ifulia Cons^Mdated Civil Digest. 101 


a P* C. ( 1908 )S. U (Ooidd) 

( 5 ) PAecutiofi Procee(lings-~“(6WeO 
f 5 ) Heard and finally decided— (C’ow/t^) 

right to execution hy sale of those properties. 

41 I 0 73 = 45 CaK 530. 

— Point >8 to whether anything is stiii due 
under a decree not raised and decided by an 
appealable or judicial order in an execution 
proceeding— Mere order passed on an applica- 
tion to bid at the same execirtion proceedings 
is not^ res judicata. AIK 1929 Mad. 908rlnd; 

EuL (1930) Mad. 289 =: 122 I C 161. 

—Where an objection that Judgment- 
debtor was an agriculturist was dismissed in 
execution it was held that the same was not 
res judicata in an objection case under. 0 P C 
0 21, r. 99, no I C 337. 

—If the questions involved in a suit are 
tried and decided in favour of the deft., no 
matter how numerous they may be. the 
estoppel of the judgment will apply to ' each 
point so settled in the same degree ; 19 C L 
J34 = 2I I C 979. 

—Decision that former execution petition 
was invalid is res jndimia. AIR 1921 Mad. 
315 = 40 M L J 656 =: 13 L W 529=:(192i) M W 
N 344 = 63 I C 189. 

— Objection to appliciition for execution 
once dismissed operates as res judicata. A I 
R 1930 Oudh 65 = 0 0 W N 1064 = Tnd Rul 
(1930) Oudh 253 ='124 I C 445. Order of sat i* 
sfaction of decree bars fresh execiitioti 
application unless set aside. A I R 1926 Lab 

518 = 94 I C 172. 

— ( 2 ) Dismissal for‘default Where objec- 
tions to execution proceedings are dismissed 
on default of ihe objectors, same objections to 
a subsequent application for execution of the 
same decree by the same objectors are barred 
by res judicata. A L R 1933 L 838 (relviim on 
2 Pat 759; and 48 A 201 ; and 48 B 638: and 38 
A 289;andALR 1933 L812; and 1 Luck 171- 
and 8 R 302; and 92 I C 254); and see to the 
same effect 55 C L J 184= A L R 1932 C 889- 
36 C W N 367 = A I R 1932 C 569; and A ll 
1932 L 643; and A LR 1933 A 711; and 15 A W 
^ N 1895. 

^ —Dismissal of an execution case for 
default does not bar an objection in ihe 
subsequent execution case that the objector 
was not liable for the debt even thoueh the 
objection was not raised formerly: A IT? iqpJi 
Pat. 588 = 6 P L T 507 = (1925) Pat 160 = 90 

I 6 276 

—Where an application for execution is 
dismissed for default, the decree-holder can 
apply to execute the decree again without 
setting aside the prior order. But the c^se 
IS different if the prior order of dismistal 
was on the merits. (1918) Pat, 265 = 5 Pat. L 
^ -08 - I C 154 = 4 Pat L J 330. 

-Mere non attendance of the non-applicant 
to appear for settling terms does not estop 
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' { 5 ) Execution Proceedings— ("tv?, 

.,( 5 ) Heard and finally decided— ; 

him lr<mi contending that the property was 
not liabhi to attaeinnent in eM^eniion. A 1 R 
1=46 M 768r4r>l\T L J 316 = 
( 1923 ) W X r>7l = 18 H W 757 = 74 I C 

155 F. E. 

A (/nr/7/n.'?/ dis])osod of for default of 
appearance as the plaiiiiilPs Pleader was 
absent cannot bo said to have been hc3ard 
and decided on merits, .ft does not operate 
res Micata. A I R 1929 Bom. 217 = 31 
Bom. L R 400 r Ind. Rul (1929) Boro, 476 = 

118 iC 700. 

— Biit^ the conclusive character of an 
adjudication in a former execution procee- 
cluigs jiS to a pariy\s right to execute the 
decree cannot be atfectod by subsequent 
dismissal of that application for default. 64 
I 0 209=24 O C 213=A 1 R 1921 0 54. 

And a dismissal for default of an 
execution application has not the effect of 
vac.ating a prior order in execution which 
has heGome res judicata between the parties. 

3 L W 339=(191f)) 2 M W N 64=33 I C 443, 
—Wlicro an application for ascertainment 
ot m€)sne profits is dismissed for default, 
a fresh petition, if the point was not pressed 
in the suit, is not res judicata. A 1 R 1924 
Mad 473=4G M L J 46=19 .B W 69=33 M .L T 
26l=(1924)M W N 115=79 I C 635; but see 

37!C 997. 

--Party not api^earing to settle terms will 
not be precluded from pleading subsequently 
that the property was not liable to attach- 
w vT^ ^ 768=(1923) M 

10 155. But see A. I R 1922 N 320=21 NL 

R23=88IC83I. 
—( 3 ) Dismissal not on merits Where 
an objection petition in an execution procee- 
ding is dismissed for non-prosecution there 
IS no adjudication on the merits and hence 
it cannot be res judicata. AIR 1923 Cal 

287=67 I C 663, 
—Previous objection in execution dismi- 
ssed as premature-Subsequent suit in respect 
of the same plots is not barred and it should 
be treated as proceedings under s 47 AIR 

1928 Oudh 38=4 0 W IS' 1015=106 I C 133 

io ^^PpBeation under 0 IX, r. 

13 does not bar a suit to set aside decree as 
fraudulent and also of proving non-service 
01 summons incidentally. AIR 1994 Pot 

i241=(1923) Pat 330=5 P L T 37=75 I C 34J 

\ on merits :~Kn objection 

for attachment was dismissed. The Judq- 

Sfe ;;mc " another objoction o): 

f OOof^L “ I'oforeuoe io 

of the niwr; ^ ^ Code: that the dismissal 

ot the pievioiis objection was a bar to the 
second olijofition and that the same principles 
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c. P. c. (1908)S. u f Co«Al). 

( 5 ) Execution Proceedings— f ConUl) 

( 5 ) Heard and finally decided — (CoTdd) 

applied to objections preferred 

PCode A IE 1931 Lah 0 = Ind Eu (1931) 

Lah 273=32 P L E 413=130 405; following 

—A decree-holder consented ^ to _ the 

appointment of Eeoeiverof jud^ent debtor s 
property but shortly after such appomtmeiit 
he applied for Eeceiver’s discharge. Hi- 
application was dismissed. It was held that 
this decision operated as bar to the tnal oi a 
second application for Beceiver s discharge. 
The binding force of such a judgment depenas 
not upon sec. 11 but upon general principles 
of law. A I E 1924 P 0 202=47 M L J 286=5 
P L T 491=20 L W 45=35 M L T 182 = 22 A 
i, J 968=L E 5 P C 175=26 Bom L E 1153=40 
C L J 431=29 OWN 413=3 Pat L E 180 Civ. 

(PC)=81 10 576. 

—Where an application for amendment 
of decree is dismissed on merits a subsequent 
application for amendment is barred : 2 7 

I w i5uy« 

^^Where an objection to execution was 

dismissed on the ground that the objector 
had no loffus standi to raise it in execution : 
Held, that the order operated as res avdijiata. 

Ind Eul (1931) All 623=133 1 C 303. 

—Decree-holder applied for partial exe- 
cution.but>subsequently applied for ammid- 
ment for executing the entire decree, ihe 
judgment debtor objected to the amendment 
but his objection was overruled. No appeal 


was made ‘’by the judgment-debtor-Decision 

is 5*65 jiidicctici^ A I B 


1926 Cal 1019 = 53 C 
582=43 C L J 596=96 1 C 562. 

—An objection to attachment _ being dis- 
missed on merits bars 

B 1927 L 827=26 P L B 151=105 I C 693. 

— ( 5 ) Fraudulent Order i—An order obta- 
ined collusively or fraudulently does not 
operate res judicata : 18 W ^ 4o3 = 76^ I^C 

— ( 6 ) interlocutory Orders An order 
passed in execution as to the nature of the 
land sought to be sold is not final and cannot 
operate as res judicata^ ini a later 
d^laration. A I B 19B1 Oudh 62 = 7 OWN 
1162 = 14 B B 706 = Ind Bui ( 1931 ) Oudh 
131 = LB12 A(O)6=130!C 115. 

—An order of the execution Court to the 
effect that certain property sought to be 
sold is ancestral, operates as res judicata 
between the parties A I B 1931 All 218 = 
(1931) ALJ 103 = 130 I C 839, 

—Orders rejecting judgment debtor’s 
application to deposit expenses of re-sale and 
allowing decree-holder’s application for strik- 
ing off*" execution proceedings do not to 
preclude judgment-debtor from applying to 

41. (i) 3d; 


C. P. C. (1908) S. II ( Contd). 

( 5 ) Execution Proceedings — (Cotitd) 

( 5 ) Heard and finally decided— (C' ok/(0 

the Court to direct a re-sale in 

with the mandatory provisions of 0.21, 

13S I C 103 = 1932 A L J 501=1 E 1932 A 371 

= A I E 1932 A 392 = A L R 1932 A 817, 

-Order regarding nature of 

~ I'"- * I = hVS c Jm. 

—An order passed in execution proceeding 
as to the nature of land which is sought o 
be sold is not a final one and the same cannot 
operate as res judicata, A I I 

7 0 W N 1162 = Ind Eul ( 1931 ) 

— An order passed in the course of an 
execution proceedings, which is not 
able is final between the parties, not under 
S. 13 of the C P C of 1882, but upon general 
principles of law, as an interlocutory order 
111 the suit. 16 I C 338 = 14 Bom L R 573. 

— -WheTe in an application praying for 
a final decree for sale and for certain reliefs 
connected with execution, it was held that as 
owing to the failure to bring on record the 
representatives of a certain party, the mort- 
gaged properties could not be brought to 
sale, there was no use in granting a ^ nnal 
decree and the application was dismissed. 
Held, that this finding that execution could 
not issue for the sale of the mortg^ed 
properties was res judicata, A 1 B^ 1921 Mm 
461 = 14 L W 18 = 62 I C 856; but see A I B 
1924 A 804 = 82 I C 65, 
—Where a sale certificate was given in 
respect of lands not included in the decree 
and an application by the defendant under O. 
XXI r. 90 to set aside the sale was reaeetad 
on the ground that it was too late. It was 
held, in a suit by the auction purchaser for 
possession of the property that the defendant 
was not barred by res judicata from raising 
the contention that the sale was invalid. 
14 L W 424 = ( 1921 ) M W N 536 = 41 M .L J 

261 = 70 I C 301. 

— ( 7 ) Erroneous Decision : — A decision 
upon a pure question of law, even though 
erroneous, may under certain circuujstances 
operate as res judicata : 19 C L J 34 = 2 1 I C 

^ ■ ■ ■ . m 


— An erroneous order for execu/ion of a 
decree passed after notice to the judgment- 
debtor cannot, although iinrovei>ed, be 
treated as valid against him, where the 
service of the notice has not been made in 
accordance with law and there is nothing tn 
show that the judgmemt* debtor became aware 
of the execution proceeding, 32 1 C 744, 

— An erroneous decision that an attach* 
ment was subsisting is res-judieaiii in 
-further ■■'proceedings ■ in the sanie matter 
seeking to the former proceedings ip 


61t 


Doi^aUa All India Consolidated Civil Digest* 1911 — 1934 


G12 


C. P. C, (1908) S. iliContd J. 

( 5 ) Execution Pfoceedinp— ( Cottid ) 

( 5 ) Heard and finally deC!ded~~(CowcW) 

execution. 24 M L J 545 = 36 Mad. 553 r 14 

IC264. 

—Previous application and order erro- 
neously made but not appealed from — At 
next application defendant cannot plead 
previous application not in accordance 
with law. A I E 19-21 Korn. 260 = 46 B 052=23 
Bom. L E 308 = 61 I C 159 see also A 1 E 
1928 0 861 = 32 C W N 1107. 

-Judgment-debtor not challenging, by 
way of appeal, review or revision, a wrong 
order of an executing Court ordering issue 
of notice after a lapse of twelve years, is 
precluded from challenging the order at any 
subsequent stage of the execution procee- 
dings. A I E 1925 'Nag 82 = 22 N L E ‘67 = 80 

8 C 905. 

—‘Where a decision lays down what the 
■law is and is found to be erroneous, it 
cannot have the force of res judicata- in a 
subsequent proceeding for a different relief. 
A decision cannot alter the law of the land. 
.1.6; C W N 021 = 14 Tnd. Cas. 124 = 16 0 L J 
154 = 39 0 848. see also I! C L J 461 ; and 13 

CL J 119. 

— Subsequent execution petition for 
different relief but based on the same 
question of fact as prior execution petition 
as not maintainabie : AIR 1929 M 404. 

, — ( 9 ) Miscellaneous : — Decision under 0 
XXI, , r. 06 is not res judicata in a later suit 
or' proceeding : A I E 1924 AIL 480 = L E 5 
A Civ, 218 = 78 I C 582 see also A I E 1925 
Pat 500=88 I C 332 = 6 P L T 843 = 4 Pat 731. 

( 6' J Might and Ought. 

—For a discussion as to the applicability 
of. the rule of constructive res judicata to 
execution proceedings see 1931 A L J 653=A 

I R 1931 A 689. 

— ^Modern view is that the rule of con- 
structive res judicata applies to execution 
proceedings : A L R 1933 M 463; and A I E 
1930E213 = 8 R 302; and A L R 1933 L 812, 
and AIR 1933 M. 368. But see ALE 1933 A 
819; and A I E 1930 A 628 = 52 A 217; and A 
t R 1933 N231; and ALR I933 N 164; and I 
Pat 593 and 17 C 57; and 40 M 780; and 27 I 
C 950; and ! I B 537; and 14 B 206. 

—Objection open to a party in execution 
proceedings but not taken by him, cannot be 
taken at any subsequent stage of the same 
proceedings. A I E 1926 Nag. 164=89 I C 1009 
see also 10 L W 566 = 53 I C 862 and A I E 

1923 L 560. 

—The fact that the decree-holder does not 
choose to. proceed with the execution and 
the case is struck off does not entitle any 
party to re-open the question upon which 


G. P. C.(1908) S. II ( Contd) 

( 5 ) Execution Proceedings— f Could) 

( 6 ) Might and Ought 

there has been a previous adjudication on 
general principles though not under s. 11. A 

I E 1923 Nag. 1=7 N L J 163 = 68 ! C 239. 

— Per Dera Doss J. — The princi])ie of 
constructive res judicata applies to orders iri 
execution. An (objection that the property 
sought to be proceeded against did not 
belong to the judgment debtor can be raised 
I by the legal representative and is not barred 
on the ground of constructive res judicata. A 
1 E 1928 Mad. 746 = 28 L W 885 r Ind. EuL 
( 1929) Mad. 289 = 114 16 545. 

— Where the judgment-debtor did not 
raise any objection as to the powers of the 
decree-holders agent to execute the decree, 
w^hicli, if raised, would have been a complete 
bar to the previous execution applications 
proceeding at all. Held, that the judgment- 
I debtor was not entitled to raise this" point 
: in the subsequent application, the objection 
being res jucicata apinst him, as there w^as 
an implied decision that the power of attorney 
in favour of the agent was good in the 
previous execution application : A L R 1933 

L 812. 

— Omission to object in prior execution 
proceedings to executability of the decree 
precludes J. D. from objecting that the 
decree is inexecutable when a subsequent 
application for execution is made though 
the subsequent application relates to different 
items of property. A I E 1923 Mad. 649 = 45 
M L J 71 = 17 L W 566 = (1923) M W N 299= 

72 I C 397 (2). 

— Mere part payment and taking time 
does not prevent the judgment-debtor from 
contending in a subsequent application that 
the decree is a nullity under international 
law. A I E 1931 All 689 = (1931) A L J 653 ; 
see also 8 A L J 844 = ! I 1 C 980. 

— Execution application time barred- 
notice ordered to be issued by the Court — no 
proper service effected— no res judicata on the 
question of limitation. AIR 1933 .M 368. 

—Party sought to be affected by the bar of 
res judicata should have notice of the point 
likely to be decided against him and oppor- 
tunity of putting forward his contentions 
against such a decision A I E 1924 Mad 1=46 
M 768=r]923) M W N 571 =45 M L J 346 = 18 
L W 757 (^P B) = 74 IG 155. see also 9 1 C 213; 

and 36 B 368; and 15 C W N 661. 

— When notice is servedon certain persons 
to show cause why they should not be 
brought on the record as legal reprsentatives 
of a judgment-debtor, it is not their duty to 
put forward all the defences open to them 
in their individual capacity. It is only when 
execution is sought against them in their 
individual capacity that they are bound to 
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C. P. C. ( 1908 ) S. Ilf Contd. ) 

( 5 ) Execution Proceec)ings--(.Ct>««d) 

( 6 ) Might and Ought— f ContA) 

resist the attempt by putting forward all 
their personal defences. 40 Mad. 1016 — ^”^27 

— -An order passed against ^ judgment-- 
debtor in execution proceedings without 
notice to him and without giving him an 
opportunity to contest the order is 
judicata in subsequent proceedings. 2b M b 
J 83z(1914) M W N 157=21 I C 782 = 14 MIJ 

—An order in execution proceedings could 
not be held to be res judicata against the 
iudgxent’-debtor when there Avas nothing to 
show that it was passed after notice to him 
and after giving him an opportunity to 
contest it. 26 M L J 83=(lM4)gM W ^ lbi=A 

—Settlement of sale proclaiuxation after 
notice-Court cannot go behind, in subsequent 
proceedings. A I It 1923 Pat 134=(1923) Pat 
^ . 76=1 Pat L K 53=72 i C 860. 

—Ground of want of attachment available 
at the timo of notice of settlement of 
proclamation must be urged otherwise opera- 
tes as m judicata if not so urged. AIR 
1930 Mad '414=11^1 Rul (19-.’ 0) Mad 63= ! 20 I C 

863. 


—Judgment-debtors having notice ^ to 
appear and that the issue then to be decided 
is the question of limitation. Their failure 
to oppose the application precludes them 
afterwards from questioning the decision. 

A I E 1922 All 100=66 I C 75 1. 

• —Where in a previous application for 
execution of a decree by the transferee of 
the decree, arrest Avas chaimed, but there was 
no occasion to issue a notice to the judgment- 
debtor to shoAV cause as required by 0 21, 
R 22 G P C the judgment-debtor had no 
opportunity of raising any objection as to 
the interest. Hold, that the judgment-debtor 
was not debarred from contending in a sub- 
sequent application for execution of the 
decree that he Avas liable for the amount 
claimed. 34 1 C !44, 

—Notice of the application properly 
served on the judgment-debtors. Judgment- 
debtor failing _ to appear and shoAV cause 
against execution. Order gq' ^ yartc made 
by the Court directing execution. Question 
of the exocutability of the decree should, 
according to the laAv of constructive res 
judicata, be regarded as having been decided 
by the Court in favour of the decree-holder. 
A I B 1927 Mad 813=26 L W 481=39 M L T 

34=103 I C 825. 

— Where a judgment- debtor objects to 
attachment but' omits to substantiate his 
..case under s 60 (c), CPC he cannot subse- 
quently plead that the property is not sale- 


C. P. C. ( 1908 ) S* il ( Contd, ) 

( 5 ) Execution Proceedings— fCo/a^c^j 

( 6 ) Might and mght--{Ccmtd) 

able under s, 60 (<0- ^ 

Rul (lOSl^Bom 442=33 Bom L:E 781^133^1 C 

—Executing Court is to decide objection 
as to executability irrespective of the value 
of property. 101 P R 1915=191 1 Vi 11^ 4 ^" 

Plea that the decree is not capable of 

execution, if not raised at the time of 
execution application is barred. A 1 li ^ 
All 27=44 All 360=20 A L d 170 = 65 ! C W, 
see also A I R 1927 3.ah 780=99 ! C 870. 

— Agreemeiii for sale of property by 
iudgment-debtor-lSrotice of previous petition 
for execution by attachment and sale reaching 
judgment-debtor subsequently-Proniisec is 
not prcA^eiited from asserting 
execution. AIR 1921 Mad 30=44 M 232=40 
M L J 65=(1921) M W N 53=62 1 C 121; see 

also 34 A 518=10 A L J 140=! 6 Ind Cas 677. 

— Judgment-debtor can plead at later 
stage non-executability though not previously 
I pleaded where assignee of decree-holder Avas 
I henanddar of judgment-debtor A I K 

Mad 189=18 MEW 4o3=75 I C 843. 

—If a tenant judgment-debtor omits to 
raise an objection as to the non-transferalhlity 
of a holding in an execution proceeding in 
which the holding is attached, he is estopi^ed 
from raising it in a subsequent execution 
proceeding in execution of the same decree. 
47 I C 790l see also AIR 1931 B 446=133 T C 
858=33 Bom L U 78! ; and 34 C 199 = 5 C h 4 
294=11 C W N 513. 

— Implicit decision that a previous exociii- 
ioii petition Avas not barred by the 12 years 
rule, cannot for ever remove the operation of 
s. 48 out of the Avay of all future execution 

petitions. A 1 R 1927 Mad 842=o3 M L 410 
... . ■ =!03 I C 311.. 

—Even in an application for traiisfer of a 
decree the judgraent-clebtor can and oueht to 
plead limitation. If he fails the point is 
barred. A I R 1924 Mad 673=47 M L J 4 = 19 
L W 650=(1924) M W N 527=47 M 641 =80-1 C 
!03.; sce.also AIR 1928 Mad 746=28 '^1 L W 
885; A ! R 1928 Mad 1052; and A I R 1929 Mad 
404; and AIR 1931 Mad 381 = 128 I C.- ln.Vr 

1930 M'.W H 729 = 32 M L W 615: and A 1 It 

1931 Bom 446=33 Bom L 31 781 = !33 I C 858: 

. . and ! Ind Cas 2S4. 

— Execution pro cceil i n gs- First appi it;a t io n 
to execute the decree ]>arre(l by time-Secund 
application to execute tlm deeree-^ee?UKl 
a]>plication to be treated on its owm merits^ 
Ho bar of time. ,21 Bom L R 344=50 I C 972. 

' — Exeeuti.on".:of :B:or tgage-decree ^ pd i nli n g » , 
Purchaser of equity of redemption ^joiiied uh 
judgment-debtor without objection from 
'judgment dobtor-Judgoient-dcbtor.. cinnoii 
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( 5 ) Execution Proceedings— ((7ow^^^) 

( 6 ) Might and Ought— (CWtQ 

object on ground that purchase was 
for decree-holder. AIR 1929 Mad 404 “ Ind 
B.ul (1930) Mad 375=122 i C 519. 

— During continuance of lease granted by 
Collector in execution of decree under Sch. 
Ill, Civil Procedure Code, judgmeiifc-debtor 
mortgaging leased property. In suit on mort- 
gage no defence raised that mortgage was 
prohibited. vSuch defence cannot be allowed 
to be raised in execution of decree passed in 
mortgage suit. A I E 1931 Ail 38=(1930) A L 
J 1594=133 I C 314. 

— The fact that an order absolute is not 
made before execution is taken of a mortgage 
decree is not an objection available to the 
judgment debtor when an order for execution 
has already been made after notice to him 
and the same has not been set aside. 26 M L 
J 255=15 M L T 246=( 1914 ) M W N 622=23 I 

C 390. 

— Where a claimant should necessarily in 
execution proceedings have raised all the 
defences open to him, he should be barred 
from raising these contentions in subsequent 
proceedings. A 1 R 1932 5 116 (I I9)=26 SLR 91 
= A L R 1932 5,81. 

—Fresh suit relating to execution is 
barred under s. 47 between the same parties 
in the former suit : Ind. Rul. 1931 Bom. 209= 
A.I. B. 1931 Bom. 114 = 129 L C. 737 = 32 

Bom L. R. 1473. 

— Omission to take objection in a previous 
darkhast that it was not maintainable on the 
ground that a receiver had been appointed in 
respect of the decree bars the raising of the 
same in the subsequent darkhast. A I B 1929 
Bom. 279=31. Bom L B 320=Ind. Bui. (1929) 
Bora 470= 1181. C. 694. 

— Where the beneficial owner of the 
decree applied under O. 21. E. 16. C, P. Code, 
notice was issued to the judgment-deb fcor 
who did not raise any objection. Held, he 
was precluded from questioning the title of 
the former to execute the decree. 38 All 
289=14 A L J 370=35 1. C 234. 

—Where a person on his own application 
was added as a party respondent to an 
appeal, :and on the case being remanded under 
s. 562, practically took no steps to defend it, 
held that he could not afterwards plead by 
way of objection to execution of the decree, 
matters which ought to have formed part of 
his defence to the suit, 14 All 64. But 
omission to object to attachment before 
judgment does not bar an objection after 
decree in execution. 10 I C 305. 

—And it has been held by the Allahbad 
High Court that where objection to the 
attachment of a garnishee debt before judg- 
ojj the Ground that nothing was due to 


C.P.C-(I908) S. lt ( Contd ) 

( 5 ) Execution Proceedings— C Co7itd) 

( 6 ) Might and Ought— (GWd) 

the judgment-debtor was taken at the time 
of attachment and dismissed, the objector 
is not precluded, by any constructive rule 
of res judicata, from pressing the objection 
again, A L R 1933 A 773. 

— Wliere in a proceeding to set aside an 
execution sale, the applicants set up the case 
that the person whose property purported 
to have been sold and whose legal representa- 
tives they were, had died before the decree 
and did not put forward the case upon which 
they later on sued to set aside the sale, viz, 
that the judgment debtor died after the decree 
but before attachment. Held^ per Richardson 
J. — That the suit was barred by the rule of 
res judicata, 23 C W N 608=29 C L J 411=5! ! C 

972. 

— Decree against dead man-legal ‘ repre- 
sentatives brought on record in execution 
not pleading abatement does not bar his 
subsequent suit that decree is nullity. A 1 E 
1923 Mad, 212 = 16 L W 314 = 43 M L J 293 = 
{ 1922 ) M W N 597 = 69 1 C 465. 

—Though a relief may not have been 
granted by the decree, yet if in execution 
proceedings a Court holds that a party is 
entitled to such relief under the decree it is 
not open to the parties to contend that no 
such relief has been awarded and the matter 
is res judicata, 26 M L J 255 = 15 MIT 246 = 
(1914)MWN 662 =23 1 C 390. 

—Surety ordered to be arrested but 
asking time for settlement cannot later 
plead his non-liability to decree-holder 
under the decree. AIR 1930 Lah. 80 = Ind. 

Bui. (1931) Lah. 209 = 129 I C 689, 

—Omission by judgment-debtor to chall- 
enge liability not affecting decree-holder’s 
position — No question of estoppel arises. A 
I B 1925- Lah. 552 = 7 Lah. L J 343=26 P L R 

634 = 9! IC 772. 

— Where a judgment-debtor did not take 
exception to the amount set forth as being 
due on the decree in an application for 
execution, held, that he was not prevented 
by the rule of res judicata from afterwards 
raising the question. 37 All 589 = 13 A L J 

828 = 30 I C 523, 

-j-Where the previous application was for 
restitution of a sum of money recovered in 
execution and the subsequent application was 
for interest due on the said sum. Held, that 
neither S. 11, Expl. 4 nor 0,2. B. 2, C P Code, 
was a bar to the maintainability of the latter 
application and that interest was recoverable. 
40 Mad 780 = 5 L W 267 = 38 I C 806. 

—Plea decided impliedly in suit cannot be 
raised again in execution proceedings, AIR 
1923 Bom, 36 = 24 Bom. L E 1291=76 I C 148. 
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C. P. C. (1908) S. H r Co?itd ). 

( 5 ) Execution Proceedings — {Contd) 

( 6 ) Might and Ought— (Coritd) 

— -Where several successive applicatious 

for execution of a decree are allowed by the 

court without any objection being taken bv 
the iudgment-debtor regarding the validity or 
the decree, it is not open to him in a subse- 
quent execution proceeding in respect ot the 
same decree to contend that there ^ in fact 
no decree which can be executed. 4 Pat h J 
213 =( 1919 ) Pat. 121 = 48 I C 245. 

—Decree-holder should not be allowed to 
put in an application stating that a certain sum 
was due under a decree and asking tor the 
arrest of a judgment-debtor under that 
application and when that amount is paid up 
to put in another application for a former 
amount. A I E 1929 Bang. 182 = lnd. Rul 
(1929) Bang. 203-119 I C 223. 

—Execution sale held and confirmed 
without objection by judgment-debtor after 
uotioe— Non-transferability of property cou- 
noi be pleaded by J. D. or his alienee with 
notice of sale. A I E 1926 Mad 12 r 49 M L 
J 401 = 91 1 C 443. 

— Objection as to amount in decree though 
not raised in previous proceedings <au be 
raised in subsequent proceeding. A 1 B 19-J 
Mad 903 = Itid. Bui. ( 1930 ) Mad. 289=122 I C 

I6i . 

—Waiver of objection by judgment-debtor 
creates res judicata. AIR 1928 Mad. 203=2 / 
L W 20 = ( 1928 ) M W N G7 = 109 ! C 866. 

— A decree-holder who has once applied 
to execute the decree as a rent decree seeking 
to bring the tenure to sale is not debarred 
from executing it as a money decree if the 
decree is ultimately held to be a money-decree. 

1 Pat. L W 582 = 39 I C 737. 

— In execution proceedings between the 
parties certain Khoti lands were sold ^^^nd 
purchased by the defts, at a Court-sale. I he 
plff then sued to recover possession of the 
lauds alleging that the lands being occupancy 
lands could not be sold under S. 9 of the 
jSlhoti settlement Act. Held, that as the 
execution sale decided infereiitially between 
the pltf. and the deft, that the^ lands sold 
were not occupancy lands, the pllf. could not 
be allowed to re-open and investigate the 
same question of fact a second time, 40 Bom, 
675 = 18 Bom. L R 786 = 37 I C 22. 


— A judgment-debtor who puts forward 
objections in the execution department is not 
always bound to put forward all possible 
objections once and for all. If he omits any, 
the matters which he omits and which were 
never raised or decided cannot always be 
treated as res-jiuUcata against him. 32 I C 
754 = 2 0LJ 611. I 

— Execution proceedings-^^settlement of j — Failure of Judgment-debtor to 

terms of proclamatiou-Omissiou of judgment- the plea in a previous execution applic 


C. P. C. (1908) S. 11 ( ). 

( 5 ) Execution Proceedings— f Co7itd) 

( 6 ) Might and Ought — {Gontd) 

debtor to appear even after notice-order not 
appealable and binding in subsequent procee- 
dings Bee. ^ 22 l b / 

Though the institution^ of a suit toi 

uartitiou, whether resulting in consequential 
fudf^ment or not effects severance in siatiis, 
whm*e the preliminary decree for partition in 
a subsequent suit proceeds on a clear tinuiog 
that the family was still joint till the institu- 
tion of the latter suit it is not open to the 
plaintifs to go behind the preliminary 
decree and claim during final decree procee- 
dings that there had been ^l>iiration prior to 
the latter suit. fc 111 

—Failure to object at one stage of execu- 
tion proceedings does not 
later stage. AIR 1924 Mad. ^^ 3-7010 329 

—A first application for the execution ()f 
a decree was not made in accordance witli 
law within three years of the passing of the 
decree. On a second application for execution 
made within three years of the first, the Court 
directed a writ of attachment to issue. The 
order sheet showed that ihe order for 
I attachment was made after service of notice 
\ upon the judgment-debtor, but the execution 
^ case was dismissed for default. On a third 
i application for ext ciition made within three 
i years of the second; the judgment-debtors 
i appeared and contended that the execution 
was barred. Held, that as long as the order 
for attachment passed on the second applic- 
ation for execution stood, the judgment- 
. debtors could not contend that the executinn 
* of the decree was barred unless the.y 
established that the order was made wifilioul 
notice to them. 21 C W N 945=26 C h J 109= 

37 I C 66. 

— Omission to object io execution applica- 
tion being not in accordance with law operat es 
as judicata. AIR 1928 Cal 861 = 32 C W 
K 1107 = Tnd Kill. ( 1929 ) Cal. 625 = 118 I C 

■' 137 . 

— All order of restoration of execution 
luider 0. IX, r. 4, passed with notice and not 
I objected to cannot be questioned later uu ihe 
1 ground that 0. IX, x*. 4 did not apply. A i R 
I ^ 1923 All 600 = 77 I C 871. 

’ —.Where a preliminary decree under 11 
XXXIT, r. 4 is, as such, incapable of execin ' 
tion unless made absolute under O. XXX IT* 
r. 5 but the judgment-debtor fails to raise 
i such objection at the first application for 
! execution he cannot raise it later on. AIR 
I 1925 Lah. 640 = 7 Lab. L J 397 r 26 F L E 
■ 784=92t'C254p 


. raise 



Desai’s All India CoESoiidated Civil Digest. 1911—1934 


C. R C. (1908) S. U (Contd). i 

( 5 ) Execution Proceedings— f Contd) j 

( 6 ) Might and Ought— f Coneld) ! 

precludes him for raising it at a later stage. A ^ 
I R 1922 Oudh 117 = 26 0 C IB r 68 I C 267. 

— The fact that execution has been 
ordei’ed as regards a certain sum does not 
operate as res judicata with regard to the 
amount duo under the decree. A I R 1929 
Rang 172=:Ind Rul (1930) Rang 40 = 120 I C 

664. 

— Where a decree was assigned and an 
application was made to the Court to 
recognise the assignment and transmit the 
decree for execution to another Court, 
omission of judgment'-debtor to object at 
that stage does not preclude him from 
objecting to the execution of the decree in 
the manner proposed by the decree-holder 
at a later stage. AIR 1923 Mad 487 (1)=32 

M L T (H C) 157=:17 L W 319=73 I C 211 

— Where, in execution of a decree, the 
payment of a deft was alleged and brought 
to the notice of the Court by . the judgment-- 
debtor within. 90 days of the alleged payment 
and the Court going into objection found 
against the judgment-debtor : Reid, that a 
suit by the judgment-debtor for a declar^i- 
tioii that he had paid the amount alleged by 
him was barred by res judicata. 14 I C 751= 
141 P L R 1912=92 P W R 1912=91 P R 1912. 

—In execution of a decree in favour of D 
against J. certain persons alleging that *D 
was benainidar and that they were the real 
owners applied for execution and notices 
were issued to J in answer to which he did 
not appear in Court. No notice was, however, 
served on D, A subsequent application for 
arrest of J was allowed to be passed ex parte 
after notice, though the application itself 
was dismissed for non-payment of process 
foes. On further application for execution : 
Held that the order of arrest was res judicata 
and that J cannot go behind it 12 A L J 206= 

23 ! C 286. 

— The tests to be applied in determining 
whether a party ought to have challenged 
the decree on the ground of fraud in the 
previous suit are. (I) whether the party who 
seeks to reopen the matter iii controversy 
could have with reasonable diligence raised 
the matter in the prior suit (2)" whether he 
had a fair opportunity to obtain an adjudi- 
cation upon the matter and (3) whether the 
question was one which formed the proper 
subject of litigation in the previous suit. 

I9CLJ4I. 

( 7 ) Exparte Orders. 

— -All exparte order in execution may 
operate as res judicata. The test to be 
applied is whether a person allowed the* 
order to bo passed against him when he had 


C. P. C. (1908) S. !l f Contd ). 

(5) Execution Proceedings— fCotrfclj 
( 7 ) Exparte Orders— f Coneld) 

an oppornity to contest the validity of that 
order ; 1916 M W N 64=3 L W 339=33 I C 443. 
Order passed ex parte after affixture of 
notice. See 26 M L J 189=37 Mad 462. 

—-An Ex-parte order without notice 
admitting a previous application as not time- 
barred does not bar the judgment-debtor from 
showing that it was barred. 18 C W N 1288= 
27 1 C 225; see also 20 C L J 16 = 24 i C 80. 

—Where without notice to judgment- 
debtor the Court returned an execution 
application for amending it by reducing the 
amount. IMdi\ie,i the order was a judical 
adjudication and that the decree-holder was 
not entitled to a larger amount. Absence 
of notice to debtor is immaterial except 
when the order ispas.sed against him, in which 
case, the ex parte order cannot bind the party 
who had no opportunity to contest the same. 

37 Mad 314=24 M L J 26=J8 I C 607. 

— Where an ex parte order is made against 
a party who had no opportunity to be heard, 
the order is liable to be revoked at his 
instance, and the Court has inherent power to 
give direction for the purpose. 24 C L J 523= 
21 C W N 776=44 Cal 954=38 I C 493. 

( S ) Plea of limitation. 

—Order overruling J. D’s plea of limita- 
tion operates as res judicata 9 0 W N 613= 
137 I C 603 ( 1 ) = I R 1932 0 253 ( 1 ) = A I 
R 1932 0 246 = A L R 1932 0 443; see to the 
same effect : 8 I A 123 = 8 C 5! P C; and 6 B 
54; and 13 A 564; and 24 A 282; and 9 C 65. But 
there is no res judicata unless the objection 
of the J D was disallowed on merits : 5 C W 

N 80 = 28 C 122. 

— Where notice was issued to the judg- 
ment-debtor and the judgment-debtor did 
not raise the pica that execution of the 
decree was barred. Held, that the decision is 
res judicata. SI3iC92. 

— Where execution is ordered after notice 
to J D the latter cannot subsequently raise the 
plea of limitation : 67 I C 56. 

— Where on application for execution 
which in fact was barred by time the Court 
ordered execution, the order though errone- 
ously made is never the les-s valid unless set 
aside on appeal. 44 Bom, 227 = 22 Bom. L R 

76 = 55 1 C 329. 

—Order allowing execution to issue 
operates as res judicata on the question of 
limitation— Subsequent dismissal of execution 
application does not imply that the order has 
become ineffective. AIR 1928 Mad 1052 = 
Ind Eul (1929) Mad. 555 = 116 I C 363. 

— An order allowing execution of a barred 
decree to proceed after duo notiqo to 
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C. P. C. ( 1908 )S. II (Coniil) 

( 5 ) Execution PfoceedingS“-“(6V>?//d) 

( 8 ) Plea of limitation— 

jadgmeut-debtor precludes him i'roni objecting 
to execution on the ground of limitation in 
a subsequent application. 3 Fat L W 13 = 41 

1C 675. 

—Order on application for tninsfer of 
decree for execution that execution should 
proceed after notice under O. 21, r, 22 aiid 
transferring the decree for execution to 
another Court. Plea in application for 
execution in Court of transfer that first 
application for execution -was barred by 
limitation is not maintainable. IIP 430 = A I 
E 1931 P 422rl34 I C 425=12 P L T 701. 

—Failure to plead bar of limitation when 
execution was proceeded with, bars the plea 
at a subsequent stage. A I E 1926 Oxidh 
291=1 Luck 171 =13 O L J 111 = 3 OWN 

241 = 93 !C813. 

— Where the plea of limitation was raised 
inter alia in the defence to an execution 
application and the application xvas granted 
the plea was barred although the judgment 
did not expressly refer to it. A I E 1921 P 0 
23=48 I A 45 = 19 A L J 168=23 Bom, L E 
701=13 C L J 218=25 C W N 581=40 M L J 
197=13 L W 290=(1921) M W N 51=29 M L T 
345 (P C)=59 I C 880. 

— Plea that a previous execution was 
time-barred and that ihereforethe subsequent 
application was not valid should be raised at 
the earliest opportunity. A I E 1926 Mad 77= 
( 1926 ) M W N33=9n C 1017. 

— Point of limitation must be raised at 
early stage. 33 Bom. L E 781 = 133 I C 858 = 
IE 1931 B 442 = AIR 19313 446. 

— Point cannot be raised after sale. A I 
E 1921 Cal 606 = 34 C L J 163 = 64 1 C 594. 

—A question of limitation vsrhich goes to 
the root of the proceedings, which, if succe- 
ssfully raised, would result in the application 
for execution being dismissed, is clearly one 
which should be raised when it is first open 
to the judgment- debtor to raise that conteii' 
tion; and, if not raised, the judgment debtor 
is for ever barred from raising it. A I E 1932 
S. 116 (119, 121 ) = 26 SLE^91 = AL R 1932 

S 82. 

■—An objection that a decree was barred 
by limitation cannot be taken, if it was not 
taken in a previous execution proceeding 
when it should and could have been raised, 
provided the judgment-debtor had been 
properly served with notice of execution in 
the previous proceeding. 3 Pat. L W 218=45 

IC 404. 

— G-round of limitation either decided 
affirmatively in favour of the decree-holder or 
not raised at all by _ the judgment-debtor, 
cannot be raised by judgment-debtor at a 
subsequent period. A I E 1927 Oudh 488 = 1 
Luck Gas. 543 = 105 I C 545. 
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C. P. C. ( 1908 )$. il iaontd,) 

( 5 ) Execution Pfcceediflgs—fCW/f/.) 

( 8 ) Plea of limitation— (CV>;//f/) 

— Dismissal of aiiapplication for exeenthm 
as out of time does not prevent the oxenattiiig 
plaintiff from filing another darhhai^f ami 
seeking to bring it within limitation <m 
new grounds, A I E 1922 Bom., 23Hr24 Bom. 

■ :''L E .97 = ,46 B<mi 467 = 66 I C 940. 

— Where the judgnjont-debtor’s ph^a of 
limitation is dismissed in abseiice of both 
decree-holder and judgment-debtor there is 
no res judicata : 11 P 607 (611-2)= A I E 1932 
P 357=1 E 1932 P 3l8 = 140 1 G 507 = A L E 

1932 F 624. 

— Where the judgraent-dehior praying bn* 
time to put in objections, and adjfmrnmenl 
was gi*anted, but the Judgment-debtor failed 
to appear on the 4th January 1908, the date 
fixed for hearing and an order was xiassed by 
the Court that— ‘‘Decree-holder is to take 
further steps on or before the 7th January, 
1908,” but on the 7th January, the api>licaiiou 
was dismissed for default. Bdd, ’that the 
order passed on the 4th January necessarily 
implied an adjudicatio 11 that the decree was 
at the time capable of execution and it is no 
longer open to the judgment-debtor to re-open 
the matter that the previous application was 
made beyond the lime. 17 C W N 113 = 15 C 
L J 453 = 10 I C 359. 

—Where i>lea of limitation raised but 
application for execution dismissed for 
default the x>lea that xirevious proceedings 
were time-barred cannot be raised. A I E 
1924 Pat 122=2 Pat 759=2 Pat L E 163 = 74 I 

C 130. 

— A decision that an apx>Iieatioii is or is 
not barred by limitation is conclusive in 
subsequent execution ^ proceed ings even 
though the apxilicatiou is later on dismissed 
for defanli or is struck oif for non-X)ros(U’U- 
tion: AIR 1928 C 804 

—Decision that apxdicati on for execuiifin 
is not time-barred is binding in all subse- 
quent stages of the execution. 53 I C 85. 

—But the J. p. is not precluded from 
raising an objeedioa on an execution appiibsa- 
tioii that a previous application was barred 
by limitation when there is nothing to show 
that the matter was heard and decided on the 
last occasion. 14 Bom. L E 264 = 14 I C 977, 

— An order delivering possession of 
property on an execution application is an 
adjudication that the ax^pHcation is In time 
and judgment-debtor cannot question the 
legality of that older in proceedings on a 
subsequent execution. 54 I C 924. 

— Execution application wrongly rejected- 
Decision not appealed against— It cannot 
save limitation* A I B 1923 Nag. 236 = 8 N 17 
' ■ ' J 91 = 72 I C 473, 
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C. P. C. ( i<>08r) s.il( Canid ) j 

(5) r^xecut ion Proceeding— 

( 8) Plea of limitation— ('CVw/^/) 

— An order made in execuiion proceedings 
wlthoni. notk'o to the judgment-debtor does 
not. estop the latter from subsequently 
contending that the apxdicaiion on which the 
order was made was barred by time. 54 1 C 
nh see also 13 0 C 90 r 6 Ind Cas 746; and 15 
M L J 243; and 56 Ind. Cas. 801 = 31 C L J 382. 

— Execution ordered out of time — Barred 
decree after notice to judgment-debtoi'— Plea 
of limitation, if can be raised by judgment- 
debtor at later stage of same execution 
proceedings — Plea if open in subsequent 
execution of decree. See 3 Pat I.. W. 13 r 41 

1. C. 675. 

— Intermediate execution application 
ordered on notice to the judgment.debtor, 
he cannot on a subsequent execution appli- i 
cation plead that the intermediate application j 
was timeharred and, therefore, tlie subsequent 1 
application was also barred. 22 Bom L E 
1889 =: 45 B 453 r 59 I. C. 747. 
— Tn order that a decree whose execution 
is time- barred may be executed, It is nece- 
ssary to establish that notice requiring the 
judgment-debtor to show cause why the 
decree should not be executed as against 
him has been served on him and that he has ' 
thus been in a position to raise the plea of 
limitation, that the Court has expressly 
decided by a final order the question of 
limitation in favour of the decree-holder and 
that there has been an executive order of 
adjudication. 18 0 C 374 = 33 I C 663. 

— ^Notice of the application was offered to 
the judgment-debtor but he refused to sign 
it. No steps were taken to serve the notice 
according to the provisions of 0. Y, rr. 17 and 
19. The Court, however, considered it as suffi- 
cient notice. Held, that the notice was not 
.properly served and the judgment-debior was 
not precluded from pleading bar of limitation 
in subsequent application. A I E 1929 Lah. 
334 = Ind. Eul. (1929) Lah. 865 = 30 P L E 

38 r 119 1C 321. 

— Notice under 0. XXI r. 22 issued with 
special mention of limitation — Execution 
dismissed for default— Property sold in later 
execution — Ground of limitation can be 
raised, A I:E 1928 Pat. 471 r 7 Pat. 465 = 9 
Pat L T 805 = 112 1, C 265. 

— Judgment-debtor not a party to prior 
proceedings is not precluded from showing 
that the said proceedings were barred by 
limitation. AIR 1923 Cal. 822=67 1 C 879 see 
also (1910) Pun. L E 100=139 Pun. W E 1910 
r8 I C 547; and A I E 1922 N 156 = 65 I C 241 
=4 N L J 262; and A I E 1924 A 910 = 6 L E A 
(civ.) 239 = 78 I C 373; and A I E 1929 Oudh 
455 = 6 0 W N 851; and 7 0 L J 362 = 2 U P 
LEO 118 = 57 I C 526 = 8 0 L J 191; and 19 
0 C 39 = 35 1 C 434; and 59 I 0 3 = 32 C I J 


C. P. C. ( 1908 ) S. II {Could) 

{ 5 ) lixecutioH Proceediiigs— (Co///^/) 

( 8 ) Plea of Hmitatiofl ~(Owc/r/) 

i 75; and A 1 E 1914 F C 67 = 41 C 972=41 Ind. 

1 App, 110 = 12 A h J 774 = 16 Bom. L R 400= 
19 0 h J 484 = 18 C W N 817 = 27 M L J 80 = 

16 M L T 6= I M L W WM r 1914 M W N 

462 = 23 I C 637. 

i 

( 0 ) Separate Suit. 

—Order allowing legal representative to 
execute decree. Ai>peal ties but separate suit 
is barred. ATE 1926 Mad. 536 = 92 ! C 377 
—Executing Court’s decision as to title of 
one of prival claimants is reejudkaia and bar 
suit for possession by one of the claimants on 
the gi’ound of his subsequent purchase from 
the Municipality. A I E 1927 Lah. 112=26 
I P L E 171 = 7 Lah. L d 198 = 92 ! C 131. 
i — Bale to tenant of proprietory right set 

1 aside and possession given to landlord in 
i execution— Suit thereafter by tenant for 
occupancy rights not barred. A I E 1922 Lah. 

44 = 4 Lah. L J 400 = 67 1 C 485. 
— But see 21 A 35() where the cause of 
action merges in the judgment, execution is 
the only remedy, fresh suit is barred. 34 M L 
J 167 = 44 1 C no. 

—If execution proceedings are still going 
on, it is not material ^ whether the party 
dissatisfied by an order in execution applies 
expressly under S. 47, or purports to bring a 
regular suit provided the court is the same. 

10 I C 991=! U B R 66 (1910). 
—But a Hypothecation bond executed to 
stay execution can be enforced by suit only — 
Such suit is not barred by any decision in 
previous execution proceedings. A I E 1931 
Ail. 65 = ( 1930 ) A L J 913 = Ind, Eul (1931) 
j Ail. 328= 130 ! C7I2. 

I — The pill brought a suit on the basis of 

; a decree for possession which had become 
time-barred for the purposes of execution. 

' Held, that the. plff having obtained a decree, 

' and that decree not being enforceable by 
j execution, an action was maintainable on 
; , the decree. 14 A L J 102 = 32 ! C 634 

‘ i —An order passed in execution proceeding 
^ as to the nature of land wdiich is sought to 
^ be sold is not final — Separate suit lies. AIR 
• 1931 Oudh 62=7 OWN 1162=Ind. Eul (1931) 
Oudh 131 = 130 !C 115, 

' ( Id ) SpecAal Acts,, 

) — See Chota Nagimr Encumbered Estates 

. Act Ss. 12, 12-A. 

i ( 6 ) EXPLANATION I 

) I — See cases under “ C P C s. 11 ” “ Heard 

I ' ^ finally decided ’’-Expl I, 
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C. P. C ( 1908 )S. H iConld) 

( 1 ) EXPI.ANATION II 

-He.K^asPS under 0 P 0 s. 11 “ C^ompoioni , 

‘ ( 8 ) EXPLANATION 111 

-See eases under “ C P Cs 11 “ Dim'Aly 
and suLstantially in iRSue-(A) Je‘st-(1} 

(.enei.iL ^ 9 ■) EXPLANATION IV 

— See oases under-0 P C s. ll ‘ 
and substantially in issue, “ might 
\A\n] !V ” 

‘ ( 10 ) EXPLANATION V 


C. P. C. ( 1908 ) S. II { Contd. ) 

( 12 ) Heard and finally Decided— ff-Vm/'n 

(20,21) 1? X parte Deorcea and orders. 




(24) 
( 25 ) 
( 20 ) 
(27) 


Directly 
& ought 


' C s. 11 “ Heard & 


—Bee cases iinder-C 
finally decided expl V.” 

( 11 ) EXPLANATION VI 

Bee cases under C C 11 

Tlepreseni^ative suits expl VL 


(28) 
(29) 
( 90 ) 
(31) 
( 92 ) 
( 93 ) 
(34) 
(95) 


‘ Parties 


12 ) HEARD AND FINALLY DECIDED. 

Synopsis 


( 1 ) 
( 2 ) 
(9) 

(4) 

( 5 ) 
( 0 ) 

( 7 ) 
( B) 

(9) 


( 10 ) 

( 11 ) 

( 12 ) 

(19) 

(14) 

(15) 


(19) 


in 


General Principles. 

Abatement of suit or appeal. 

Adverse finding against^ a party 
whose favour the decree is passed. 
Ambiguous findings. 

Award and decrees on award, 
(lonipromise and consent decrees and 
orders. 

Connected cases— appeal. 

Cross objections dismissed no bar to 
appeal as to those very objections. 
Decree in first suit time barred or be^ 
comes unexecutable by default ot 
plaintift'. 1 

Decree on Oath. ! 

Decree rights under varied or aband- j 

oned. ' 

Dismissal affecting rights. 

Dismissal for absence of both parties. 
Dismissal of suit for non"prosecution oi 
default. 

Dismissal not on merits ( 1 ) dismissal 
for non-payment of court fees ( 2 ) 
non-production of copy of J udgment 
of 1st court etc 

(lG-17) Dismissal of suits as time barred. 
(IB) Dismissal on a preliminary point. 

Dismissal on technical ground e. g. 

Mis- Joinder, non- Joinder, multiferi- 
ousness etc. 

Erroneous decision see Issue of law 
infra. 

il. ('9 


(19-a) 


Explanation 1. . 

Exidanation V ( claim made in pLum 
but not granted expressly is to 
deemed as refused. ) 

Fraiululant decrees. 

Inconsistent decisions. 

Interlocutory orders. : Owi 

Issues and (piestions left umleculcti 
or open ( 1 ) by 1st or ( 2 ) by appeal 
Court. 

Issues of fact. 

Issues of fact and law. 

Issues of law. 

Judgment in rein. 

Landlord and tenant suits between. 
Miscelhineous proceedings orders in. 
Mortgage suits. . . 

Obiter dictum or mere opinion on ne- 
cessary issues ( 1 ) by first court or 
( 2 yby appellate Court. 

Other suits. 

Partition suits. 

Plaint rejection of. 

Plaint return of. 

Pre-emption suits. 

Principal and agent suits between. 
Beliefs different. 

Belinquishment of claim. 

Bemand order. 

Eesjudicata by implication. 

Bight to sue reserved by decree or by 
Court extra Judicially. 

Subject matter difterent. . 

Suit'for money due under decree paul 
out of court and not recovered under 
S.258 P. C. 

Suit on Pro. Note 2nd on original c. a. 
Suit under B, 283 C. P. C. of 1882. 
Vendor and Yendees. 

Withdrawal of suits or appeals. 

( 1 ) General Pruiclples 

—Unless the case falls under Expl. IV to 
S. 11, a matter in issue in the former suit 
must have been heard and finally detadt^d by 
a competent Court so as to be res judicafa 
in a subsequent suit : A I B 1921 P 0 11 = 48 
I A187 = 19 ALJ' 3fi6 = 25G W N 915 = 33 
C L J 405=40 M L J 423 = BO I C G31 = 14 
W 221 = 1921 M W N 313=48 C 499 P C; see to 
the same effect A I B 1926 0 B13 = 3 O W X 
771 = 13 0 L J 813 = 99 ! C 211; and A f E 
1931 0 157 = 80 WN 179; and A IE 1931 A 
! 99rl930 A L J 1524=1 B 1931 A 240 = 130 I <1 
i 198^52 A 901; and 14 P B 1883 N; and J M II 
C84;and9Wim 

1 — And such finding will be res judicata 

i even though the suit in 
; was an unnecessary smt ; A * B j" 


(3G) 
(97) 
(38) 
<38-a) 
( 39) 

( 40 ) 

(41) 

(42) 

(43) 

(44) 

(45) 


(46) 

(47) 


(48) 

(49) 

(50) 

(51) 
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—An order regarding liability to 
particular items of costs as mentionei 
decree, if not appealed from, operates iv 
sudmita. A I B 1922 Lah. 8Blr!2 P W R ' 


CP.C(1908) S. 1! r CmM ) 

( 12 ) Heard and finally lHcUed—( Coni d) 
(I) General Principles— f 


—Similarly, objections raised and fmally 
decided in appeal cannot be re -agitated by 
way of cross-objeciioius. 22 A L J 365=78 I C 
677 = AIR (924 A 867. 

— The decision need not be express, it is 
enough if it is necessarily implied : A I B 
1928 L 888=1 1 3 ! C 120; see ‘also 24 M L T 205 

=1918 M W N 567 = 8 L W 20G = 48 I C 905. 

—Finding m ])reyious suit based on oral 
admission recorded in judgment operates as 
res judicata. AL R 1933 M 883. 

— Appeal affects the finality of a decree 
( 193y A L J 833 ( P C ) = 61 M L J 420 = 
34>L W 565 = Ind Eul ( 1931 ) P C 283 = 134 

1C 331 PC. 

—A decision in a previous suit is not res 
jmUcaia in a subsequent suit -when appeal 
from the former is pending. A I B 1931 Lah 
161 = 12 Lali. 497. 

—But a decision of a trial Court, apxjealed 
against, but appeal being not prosecuted, is 
res judicata : AIR I93i S 170. 

—When, however, an appeal is filed and* 
admitted the matters decided by the lower 
court cease to be res judicata, and if the 
appeal is disposed of on some other ground, 
the finding of the lower court is not res 
judicata concerning matters not covered by 
the appellate judgment : 27 M L T 54 = 56 I C 

199. 


dismissal of an application, forma 
paupens^ for leave to appeal, is not res judi- 
cata : AT B 1930 L 501 = 126 I C 591 = I R 

1930 L 783. 

—Where a decree is suppressed in appeal 
or otherwise, and if it is reversed or super- 
seded by a separate suit, the prior decision 
will not operate as res judicata : 32 P W R 
1916 = 33 1 C 890. 
—Where order of lower Appellate Court 
was seu aside and the whole case sent back 
for fresh trial, it was held that the decision 
of the lower Court not appealed against, 
does not operate as judicata. A 1 B 1923 
All 456 = 76 I C 473. 
Issues not raised or finally decided 

T 1 qln*'f ®T indicia ; A I R 1931 

A 99 - 1930 A L J 1524 = I B 1931 A 246=130 

1C 198 

. a previous suit, is not m 

judicata if there is no contest, no issue and 
no tinding between the parties although thev 
were ranged on opposite sides. AIR 1924 
Nag. 124 = 76 I C 635. 

u decided behind the 

back of the judgment-debtor without notice 

- ( 1930 ) A L #J 1400 = Ind Rul ( iosi 's 
All 79 = (28! C 607. 


C. P. C. f 1908 ; S. II CConId ) 

( 12 ) Heard and Finally •Decided— ( L\mfd ] 
( 1 ) General PrlncipleR— f Tor/h/j 


— Similarly there is no res judirata as to a 
decision on assumed facts : 30 Bom. L R 1089 
=113 1 (' 384 r A I R 1929 B 116. 

—And a decision in a suit on cause of 
action, having no existence in law, cannot 
operate as res judicata. A I B 1921 Lah. 133= 
3 U F L R ( Lab ) 49 = 3 Lah. L J 211 = 61 

1C 375. 

Alternative finding does not operate as 
re.s judicata : 14 1 C 161. 

--Decision on matters not ponsistent with 
the judgment does not operate as res judicata: 
AIR 1931 C 353 = 34 C W N 839 = I R 1931 
C450= 131 I C 562. 

—Decision on a plea of jus tertli doe.s 
not operate as res judicata since it is genera- 
Uy raised merely as defence. AIR 1927 
Mad 844 = 50 M 677 = 26 L W 115 = 53 M L J 
864 =104 1C 468. 

~'.W)ere the state of things obtaining at 
the time of the previous decision alters, such 
<ioes not operate as res judicata. 35 
C W N 46 = Ind. EuL (1931) Cal. 397 = 132 

IC8I. 

—Rejection of memo of appeal presented 
by an unauthorised Yakii is not rm judicata. 
A I B 1930 All 112 = ( 1930 ) A L J 394=Ind 
Bnl. ( 1930 ) AIL 162 = 12! ! C 546. 

-;-=Order ultra vires does not operate ag 
res judicata in same proceeding. AIR 1995 
Pat. 807 = 4 Pat. 440 = 7 P L T 456 = 93 ! C 

257 

—Objection to preliminary decree taken 
at the passing of the final decree bars a suit 
to set aside decree as a nullity. A li B 1933 N 
3 (2) = 28 N L B 286 = 15 N L J 28 = 141 1 (j 
479 = A 1 R 1933 N 36. 

—Decision on question as to fraud alleged 
to set aside a decree is res judicata in a suit 
w set aside the same decree : A I B 1901 
Pat. 12 = 60 I G 124 = 6 Pat, L J i=l92l Pat*3. 

—Where the question of alleged fraud has 
been in effect adjudicated upon, an attempt 
^ on case cannot be allowed. AIR 
1923 Bang 82 = 1 Bur L J 129 = 74 1 C 278 
see also AIR 1922 M 404 = 16 M L W 132 “ 
1922 M W N 463 = 69 ! C 12; and A 1 nim 
A 167=20 A L J 254 = 66 1 C 8!; and AIR 
LR893 = 77 I C 206; 
Son I c 579 = 38 M 203 = 1913 M W N 

r JfT ^ 7 ” M L J 228; and 22 0 

31 1 0 196 = 98 P R 1915 = 179 P W R 19M- 
and 4 P L T 35 = 76 I C 136; and 4 P L J 187 = 

50 I C 451 ; and 56 I C 606 = I P L T 206 
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C. P. C. (1908) S. n (Cordcl) 

( II ) Heard and finally decided— ( Contd ) j 
( I ) General Principles— 

—Where the suit was brought to enforce 
a document, which was held in a former suit 
to have no effectual binding power the suit 
was barred by?*6s jadlcaia. M W N 1912, 73, 
P C = 9 A L J 165 = 15 C L J 180 = 14 Bom, 
L R, 177 = 16 GW N 603 = 14 Ind. Cas. 463. 

— A former suit between the parties to 
recover possession of certaiu^J/mj? lands was 
dismissed oti the ground that the present 
defendants No. 1, 3, 4 and 5 ( who were 
plaintiffs iu the first suit) had not made out 
their right to sue. An issue was also raised 
aud decided that the present plaintiff No. 1 
(who was a defendant in the first suit) being 
a daughter of the original hhagdar ^d.^ hy 
custom excluded from inheritance. The 
plaintiff No. 1 brought the present' suit 
against defendant Nos. 1 to 5 to recover 
possession of the hhag land as the daughter 
of the original bkagdar. Held, that the bar 
of res judicata was not applicable, for though 
no doubt the issue as to the custom of exclu- 
sion of females from inheritance was heard 
and decided it was not finally decided because 
it was not necessary for the decision which 
the court came to dismissing the suit; and the 
plaintiff No. 1 had no opportunity of appea- 
ling against the Court’s finding on that issue. 

22 Bom. L R 64 = 55 I C 322 =: 44 Bom. 32 ! . 

— Where issues were not framed and 
application for correction of the jamabandi 
was not decided on the evidence, held that 
the order is not res judicata. 13 R 0 856. 

— Judicial order made in one stage of a 
suit is binding. 34 C L J 415r70 i C 6. 

(•2 ) AbatewcMt of Suit or appeals 

— Where an appeal is not decided on ilie 
inoriis but abates, so that the appeal becomes 
infructuoiis and the decision of the trial court 
becomes conclusive, the latter will operate 
as res judicata as regards questions decided 
by it assuming that other conditions of the 
rule exist. 1932 A L J 615 = 138 I 0 406 r I 
R 1932 A 401 = A I R 1932 A 003 = A L R 

1932 A 931. 

—Where a parly applies t<') file an 
award, and it is registered as a suit, abate- 
ment of such suit on account of plff, not 
joining the deceased (left’s representative 
does not bar a subsequent suit to recover 
the money due under the award, AIR 1925 
Bom. 418=27 Bom. L E 652 = 89 I C 68. 

— Where an order of abatement of suit 
revex’sed in appeal, an order under Lajid 
Acquisition Act relying on such abatement is 
not res judicata. AIR 1929 Lah 1 = 10 Lali 
447 = Ind. Rul ( 1929 ) Lah 222 = I !4 ! C 62. 

— As to the effect of abatement of appeal 
in connected case see 7-”( a ) Connected Cases 
Appeal infra 


J C-P. C.(I908) S. n (Gontdf 
( 12 ) Heard and finally decided-«-{6'o?i^(0 

(3) Adverse findmg against a party in whose 
favour the decree Is j 


—Where one or more issues are decided 
against a party 1 but the decree as a whole 
is favourable to such party, ^ the adversex 
findings do not operate as res Judicata : A 1 
R 1924 M 469 = 19 L W 377 = 34 M L T 62 = 
1924 M W N 246 = 84 I C 622=46 M L J 198= 
47 M 453; see to the same effect A L R 1933 
M 561; and A I R 1923 A 15 = 20 A L J 784 = 
76 I C 618; and 9 L W 84 = 1919 M W N 34=25 
M L T 66 = 52 i C 258; and 9 I C 1030; 49 \ C 
513; and A I R 1932 M 207 = 137 I € 616 = I 
R 1932 M 413 = 1931 M W N 1323 = 36 L W 
35 = 62 ML J 141 = ALE 1932 M 390 = 55 
M 483; and 139 1 G 197 = 36 L W 388 = 1932 
MW N1169 = A LR 1932 M 1310 = A I R 
1932 M 541; and 16CLJ9 = 15 1 0 453 = 16 
C W N 877 = 40 C 29; and 7 M 145- But there 
are decisions holding contra ^ee A I B 1926 
Pat 87 = 7 P L T 150 = 1925 P H C O 338=90 
I C 622; and AIR 1924 M 626 = 19 L W 513 = 
34 M L T 175 = 1924 M W N 466 = 46 M L d 
515 = 84 I C 799; and AIR 1922 M 514 = 16 
LW 802 = 1922 M W N 763 = 3IM L T 430 
( Per Sadasive Aiyar J. ); aud 36 M L J 641 
= 25 M L T 88 = 1919 M W N 7 = 9 L W 180= 
52 I C34; and 40 I C 771; and 14 Bom L R 
1142=17 I C 866=37 B 172; and 10 W R 465. 

—In 6 Calc. 3 1 9, the first suit was Landlord 
vs. Tenant, for enhancement of rent. The 
defence was ( a ) no notice; ( b ) the tenure is 
not eiihanceable. The finding of the Court 
was for the defendant on (a) and for the 
plaintiff* on ( 6), and the suit was dismissed 
on the question of notice. The landlord 
brought another suit for enhaucenient of 
rent after the notice, and the defendant w'as 
held to be precluded by the liiicling in the 
former suit from raising the defence that his 
tenure was not eiihanceable. The decision is 
not now followed, for, though the question 
enhancement was put directly in issue and w'as 
heard and deter-mined in the former suit, ft 
W'as not dii'eetly snlManiitdhf in issu**.. 
inasmucli aw the decree was not based on the 
finding as to enhancement but was made in 
spile ofdt. 18 Calc 647. FolIoNved in 17 A 174 
and 44 B 321 = 55 I C 322. To thi^ same ellVet 
Bee 4 M' 134 and 7 M 145. Also in 18 B 597 ami 

23 B 296 

— Bimiluriv it has been held that where 
a suit for ejectment has beed dismissed for 
want of notice, a subsequenf suit for the 
same relief with notice is not barred CA'en 
though a decision as to the deft’s .status forms 
pari of the dismi.ssal order in the previous 
suit : AIR 1924 Nag. BBS s 78 I € 147. 

—Where an ejecimeBt suit is dismissed on 
the ground c>f alisence of uotice, but the 
Court records of finding that the permaumd 
tenancy alleged by the deft, is not ]U’oved, 
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C. K‘C.( 1908 > S' 11 [ Could) , 

( 12 ) lieardjand finally Decided— ( Contd ) | 

( 3 ) Adverse findings against a party in whose ; 

favour the decree is passed—( Contd ) , 

the decisiou as to nature of tenancy is not res | 
judicata. • AIR 1923 C«L 2S7 r 67 1 C 271. ! 

' —And where an ejectment suit was dismi- 
ssed on the ground of insufficiency of the 
notice to quit, with a finding that the tenant 
was a lessee. from year to year, that finding 
is not res judicata in a subsequent suit for 
ejectment. 31 M L J 311 r 20 M L T 228 = 
(i91fi)2MWN 133= 35 I C 421. But see 
40 Bom. 662 = 18 Bom. L R 712 = 36 ! 

■ , " i 

— A finding! cannot be conclusive against a l 
party if the decree is not based upon it but I 
is made in spite of it. AIR 1929 All, 910 = ! 
( 1929 ) A LJ 1100 rind. Rul. ( 1930 ) Ail. ! 

66 = 121 1X 102. 

—PlaintitTs in previous suit abandoned 
their rights to claim a mortgage decree. against 
the defendants. Defendants against whom 
the suit had been dismissed had no right of 
appeal upon the finding as to the nature of 
the debts Held, that 1 he question was not 
finally decided and could be reagitated. A 1 B 
1925 Mad. 52 = ( 1924 ).M W N 807 = 20 L W 
786 = 47 M L J 487 = 82 I C 438. 

— Where the predecessor in title of J. had 
sued the predecessor in title of M for delivery 
of a Kabul if/at alleging that Rs 49 was a fair 
and equitable rent and the Courtin that suit 
after finding that the rent was not so high 
as alleged, dismissed the suit ui accordance 
with the Full Bench decision in lO^W R. 14 
(F. B.) and in order to exercise its discretion 
properly in the matter of costs also found 
that the real rent was only Rs. 30 per annum, 
and where J. sued M in the present suit clai- 
miiig rent at the rate of Rs. 30 per annum 
maintaining that the amount of rent pa^'ablc 
by M, was res judicata. J/eld that as the 
previous suit av^ks dismissed not upon the 
finding that the proper rent Avas Rs. 30 per 
a?) mini, and as the succcossful deft, could not 
liavo a]>]>ca1ed against tlic finding that the 
rent was Rs, 30 per annum the so-called 
decision that the rent Avas Rs. 30 per annum 
did not operate as res res jvdtcaia. 2 Pat. L J 
159 = 1 Pat. LW 221 = 38 1 C2II. 

—The pllf. an luamdar, first sued the 
deft'. i'O recover possession of land and also 
arrears of assessment at the enhanced rate 
allegiiig tlrat the deft, Avas a ionant at aaoII 
and not a ])ermaiien{. tenant. The Court 
decided that tlie deft was a tenant from year 
to year and not a permanent tenant, that the 
plii* was n<jt entitled to recoA'er possession as 
he had not given a legal notice to quit and 
tliat lie was entitled to recover arrears of 
asse.ssnient at tlje-enhanccd rate. The pllf. 
filed a riot her suit to recover possession of 
laqd alter giving the deft, a proper notice 


C. P. C. ( 1908 ) S. n ( Contd) 

( 12 ) Heard and finally Decided— (6'o/dd) 

( 3 ) Adverse findings against a party in whose 
favour the decree is passed— f Coytrld) 

to quit and claimed that the nature' of the 
deft’s tenui'e Avas' res judicata in virtue of 
the express finding in the first suit. Jleld, thai 
the* finding was not res judicata : 21 Bom L li 
363 = 51 1 C 109 = 43 B 568. 

—An adverse finding against the defen- 
dants in whose favour a decree is passed is not 
res jw Jicalu but will lay o?ms on them of 
displacing the finding. A I R 1922 P C 241= 
48 C 460=14 L W 265 = 30 M L T 279 = 48 I 
A49(PC) = 64 1C23!. 

—Where in a suit to declare an adoption 
invalid, it was found that the adoption Avas 
made Avithout authority, but that the suit 
was time-barred, it was held that the adopted 
son had no right to appeal against the above 
finding, nor did the finding operate as res 
judicata. 17 M L T 85 = 2 L W 101 = 27 I C 

86 !. 

— Where a point is incidentally decided 
against a party, but the case is ultimately 
decided in his favour, he is not entitled, to 
appeal against that decision and the finding 
on that point does not operate ;as res judicata 
in a subsequent suit. 301 0 502 =*2'0 L J 386. 

— No appeal lies from a decree merely on 
the ground that certain observations luacle in 
the judgment of the Court below are unfa- 
vourable to the preson in whose favour ^the 
decree is passed. 44 1 C 723. 

—The Madras High Court has held that 
a party who has been aggrieved by a findijig 
in the decree Avhen the decree is favourable 
to him has no right of appeal unless the 
finding is necessarily implied in the decree 
itself and has prejudiced the parly Avishiiig to 
appeal. Such a finding Avould not opera! o as 
■m Avhen the decree itself is based 

I on independent grounds and Avere not implied 
! in the decree. 37 Mad. 25=21 M L J 947=10 M 
I L T 291=(1911) 2 M W N 303=12 I C 167. 

' —And the Patna High Court has held 
: tliat filing of another suit to eoiiiest an 
I adverse finding will not prevent an appeal 
i against such finding : A IR 1930 Fat. 521 = 

; 11 P L T 183 = 1 11 1930 Pat. 617=126 1 C 377. 

( 4 ) Ambiguous findings. 

— A judgment in a matter of res judkata 
j must stand by iiself. It decides wltat il 
I imrpcrtri to decide, no more and no less. If 
there is any ambiguity as to. what it decided 
Avhich cannot be cleared up without further 
evidence, then it avOI not be a clear li?iding 
and therefore not a case of re.s judicata at all. 
AIR 1923 Mad. 514 = 32 M L T 146 =44 
M.L J 443 =47 L W 322=721 0-582 see - also 
I ■ 14 M 1j. j 379. 
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C. P. C. ( S908 ) S. H {ConUl). 

( 12 ) Heard and finally dQC\d&d—(CoM) 

( 4 ) Ambiguous findings—CCo/ic/t^) 

a sentence iu a jiidgnieut i hat si | 
woman was suspected of being j 

ass;,?r.«^ 

SM P E bSb’iIS'l 33S = X I K IHl 

-III a suit for possession 
t\tle arpurSi-'^ml'di the sale-deed. The 

usufructuary mortgagee and sdleged t^ 

plaintiff had fraudulently 
Ti.P milt was decided in plaintiii s tavoui . 
ilelfl it was doubtful whether this decree 
d ^i-ate as resjudlcaia on the qaestion 
;d, ether the deed .vas a sale or mortgage A 

I R 1923 All 580 = 45 A 681 = 21 „2 

. LR 4 A 433 Civ = 77 I C S72. 

(.3 ' Aicard and Decree-i on award. 


Consolidated Civil Digest. 1911-1934 


0,54 


—An award of arbitrators and the jmlg- 

, net, t and decree obtained on the, award 
under C P C Sell. 11 operate as res .\udicata 

55 '? Sit.To ‘Ste’n" n* «; 

(SLR 236; and 9 Bom. L R 259. 
—Similarly, as to award under ArbitraMon | 

Act : A I R 1930 Sind 195 = c ■' 164 ^ j 

^'"-Wliovc an award was liled in Court "udor ; 
Arliitralion Act s. 14 and the objectiou to ; 
iurisdiciion of urbiiraior 

nd 5..1 a subsequent suit to set aside he :nvu d 
on the same ground was barred . 131 i t 51/ 
-The principle of linality a]q.dies also to 
private award unless impeaclied nji siitticicnt 
..routids in an aiM'nOuOajc procee.p li 

1 ! 15123 A 51K = 21 A L 3 .SM' = C \ •^•"“’,7 
7:1 1 C 015 = 4.5 A 472; and UK., 3 41 - O 
CWN75 = 21 C214 = 37 t Oi 

—And the foregoing holds true irrespe- 
otiveoP wlictlK-r an appli.ahon I'" 
award was made under Sch 11 or 33 C 881. 
or wbethor a decree has been passed on iUe 

.ward or not 38 M 1. J 470, or ^'Imuhc. tin, 
awani was oral or written A I R 1924 K bU, 
provided the snbsCMueni 
tire passing of VL 4^^ 


c. p. c. ( 1908 ) s. n (cw.) 

1 ( 12 ) Heard and finally Decided— f Co wliO 
1(5) Award and Decrees on award— ( Conid ) 

are not precluded from suing on the. 
rkihi’i for the fuiietiou of an award is met 
t;, ascertain and define "'agnail nghts, 

and not to replace them : 23 Bo^im L R ^$11- 

— An award in a pending suit on which a 

irnr-vAo iiassedwili operate as res judicata 

b A 519 P C. whether the award was passed on 
Jrivatc reference . 26 C W N 940. or on rctore- 
Le through Court : . 7 C 727 

— Question in later suit is not bailed bj 

m-evious arbitration proceedings it question 
^as mt before arbitato.;^if owing money U> 

B and R owing to paying money to «• 

and with B’s authority, /7 giving credit to / 

Slbemoney-if givuigle terot ^ 

+r. /? Mcrfliimt losses- — Lettei is uibciiaigcu i „ 

B ibtaining credit for the money and losses 
dud to B being unwarrantably compelled by 
Arbitration award to pav money over “««« " 

R cannot be recovered agaitist //— i-jntxiei.s 

SisZeehed suit was P CU ‘ 

ded before Privy Couueil A 1 R 1920 I C 12 ■ 
—Where the arbitrators did not 'ofr'.'*" 
i into or decide upon the existence of punt 
pSmtys it was ircld that a subseguenl^ suit, 
i for partition was not barred : s2 1 1. auy. 

-An order of abatemeni 
as res judicata : 27 Inmi.^ b K 

—An award can be atUmked on tbe ground 
of want of iurisdiciion ol Urn arluiralors or 
of want of a valid coiilraei or 
orouud of fraud : 81 1 1' t"3S = A ! R I >24 b 60 
-But a wrong derision by uvbitralor on 
mixed question of law andlacl is no gn-uia 
for avoiding a decree which, was pas.-ed m 
terms of :i.wa,rd without i 

1929 All. 521 =( ’929 1 .\ bd ;dii =Jnd. Rn . 

( IP’ih ) All. ^1.1=^ 11/ I t 361. 

' —And an order seUing aM'le an uwant 
and rcmltiing the matter back to Hi'- ninpire 
is a decisou't.i tlm elfeet that there was.. 

I valid submisdtm to artmr.altoHjmd oi;'-,a_e> 

as rr.^ yW/Vnb; on that point ■’’'C/;,' 

c W X 1287 = A I u 19:’d l> <' 2.s9=l R^^mi 

A decree on an award though not slii- 

eilv in accordance with the IcrmM.f I•efcrcn.•c. 
is Vrsqa/ovt/./ in a "''''^"9''""*/,^'^^ j/sY 
same cause of actum ‘ ^VboiL L R 259. 


jpil it should be noted that even where 

an award coustUuted res: dudicaia the pariies 


. -An arbiirakfr _gave uu mdimlion 

ilisit ti wiLS '4 hIv a urehminao slaqe 
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C. P. C. ( 1908 ) S. 11 {Qo7itd) 

( IZ ) Hear and finally Decided— 

( 5 ) Award and Decrees on award— (Co?zcZd) 


! C. P. C. (1908)^S. il ( (Jo7itd ), 

1 1, 12 ) Heard andpnaliy Decided— (C'ow/c?) 

‘ { 6 ) Compromise and consent .Decreei and 
^ Orders— 


to the final decision to be given by him. Plain- 
tiff brought his suit impeachmg award; and 
after the institution of the suit the arbitrator 
purported to give his final award and a decree 
was made in terms of it. It was held, that the 
yuit was not premature since the award could 
not be said to be merely a preliinmaiy award_, 
and subsequent conduct of thearbitrator 
not vitiate the suit already instituted, and iiu’- 
ther that the decree passed in terms of the 
final award could not operate 
A I E 1930 All. 584 rind. Bui f 

—Order refusing to file an award operates 
as res Judicata in a subsequent suit to eu- 
force the award as regards the points denni- 
telv raised and put in issue as grounds lor 
such refusal : 18 I A 73 = 18 C 414 P C; see 
iiUo A 1 R 1930 S 195: but not otherwise : 22 
Bom L B 1377 = 45 B 329; and 18 M 423 F B. 

( 6 ) Oompromue and conwit Decrees and 
Order's, 

—Section 11 does not apply to compromise 
suits as it applies in terms only to what 
was actually heard and finally decided. A 1 B 
7929 Mad 96 = (1928) MWN 654 = Ind Rul 
^ (1929) Mad 500 = 1 16 I C 1 16. 

—A consent decree does not come within 
the rule of res judicata as contained in S. 11 : 
AIR 1926 C 672 = 43 0 L J 1.16 = 94 I C 844; 
see also 1912 M W N 1071 = 17 1 C 434. It, 
however, raises an estoppel as much as a 
decree passed in invltwn : A i ii 1926 O 672 r 
43 C L J 116 r 04 I C 844; see to the same l 
effect 2 0C28:aiidr>CLJ611r 1 IC913r I 
36 C I93;aii(U4C2l6;aiidl8LW 177rl923 
M W N 545 r 75 I C 336 r A I R 1924 M 88; 
and 24 C 237; and 2 C W N 174; and 3M C 902; 
and 13 Bom L B 950 r 12 I C 535 r 36 B 283; 
and 126 I C 570; and 5 OWN 1081 r I B1929 
0 246 r 115 IC 294rA I B 1929 0 63 r 4 
Luck 181; and 14 N L B 35 r 43 1 C 962. 

—Similarly as to consent order A I B 
1921 Pat. 13 i r 2 P L T 628 = 6 P L J 208 = 
62 I C 469; and I Bom. L R 394. 

—An order by consent, not discharged 
by mutual agroemeiiii and remaining unredu- 
ced is as effect! vg as an order of the Court 
inacle nllierwise Ilian by consent and not 
<Iischarged on a))peal. A .1 B 1929 P G 289 ~5/ 
M L J 429r30 L W 606 = Ind. B,ul. ( 1929) P 
C 287 ( P C ) = 118 I C7. 

—A coin promise based on the judgment 
in a suit operates as res judicata. 13 L R 172 

(Rev). 

—A decree based upon a com promise in a 
deolaratoi^y suit for contesting an alienation 
hy a widow, to the effect that the plff, is to 
get at- once a certain portion of the property 


in dispute is a decree for possession, although 
the word does not occur therein; 

and that a second suit for possession ot the 
same property is barred. The _ only remedy 
left to the plff. is to execute the first decree. 

55 P L B 1917 = 34 P W B 191/ = 41! C 2. 

—Suit for share of profits— Compromise— 
See 2 0 C 112. 

—Where a previous petition for declaring 
the marriage a nullity has been dismissed 
by by consent of parties a second petition is 
not competent. A I B 1928 Bom. 279 — 30 
Bom. LB 523= HO 1C 266. 

— Where pre-emptor was party to suit by 
village landlords challenging sale to be pre- 
empted and sale was confirmed by a comp- 
romise decree, right of pre-emption cannot 
be exercised. A I B 1928 P C 190 = 10 Lah. 75 
r55I A266 = 48 CLJ 158 = 33 C W N 90 = 
30PLB1 = !10 1C !. 

— Compromise decree on the basis of a 
1 Commissioner’s mapGourt in subsequeat suit 
i cannot go into the correctness or otherwise 
of the map. A I B 1928 Cal. 852 = HI I C }. 

—Where an application for review of a 
comiiromise decree was dismissed on ^ merits, 
whether a subsequent suit to set aside the 
decree on the same ground lies see 18 C W 
N 126 and 13 C W N H97. 

—Bent decree based on compromise— 
Terms of compromise not known— Decree 
is not res mlieata as bo rate of rent. A I B 
1925 Cal. 1011 = 87 I C 781. 

‘ — Where in a suit on a mortgage, a eonip- 

romise is arrived at which the Court refuses 
to recongnise and the suit is dismissed for 
want of succession certificate. Hdd that the 
mortgage is not superseded l>y the comp- 
romise unless accepted by Court and decree 
passed accordingly and that a second suit 
on the mortgage was maintainable. 12 A L J 

672 = 24 !C 93. 
—Application challenging validity of a 
compromise decree under s. 151 dismissed- 
Subsequent suit for the same purpose is not 
barred. A I B 1926 Pat. 289 = 5 Pat. 276 = 91 

! C 765, 

— Plff, ilie widow of the testator sued to 
recover possession of properties from 3rd 
deft, and the latter set up a will and alleged 
he was the adopted son of the tesiator. 
denied both the will and the adoption. In 
a prior suit by beneficiaries claiming under 
the will, to which present plff was a party, 
consent decree was passed and neither the 
will nor ihe adoption was [impeached. Held, 
that the decree in the prior suit neither 
(jreated an estoppel nor operated as res 
judicata against plff. H J C 834. 
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t. P. C. i^OS S It (ContiL) 

( \2 ) Heard and finally bedded— iConrhJ) 

i i ) Cnmproinise andconsent 

— Tlie withdrawal of an ejedment smt 
apparently under an agreement that defen- 
dant shouid pay an enhanced rent, doe^ not 
inir a fre.-?!! ejectment suit. 14 It 

—The order passed on compromise in 
previous probate proceeding eamiot operate 
atia bar to an applicaiion tor probate of 
the same Will. A f R 1^24 154. 

—A compromi.se decree cannot l)e taken 
lo decide every point that oixght to have 
been pleaded, as a decree on the mennts 
mnst A I R 1929 All. 249 = i)l A 5iO = (1929) 
rT7jV4 = Ind.Rul.( 1929 ) All. 564 = M5 

—There caii be aii estoppel by judgment 
in a consent decree only wpn the question 
raised by the subsequent suit was present to 
the minds of the parties and was actuaUy 
dealt with by the consent decree, 27 I L 7U». 

'[n case of compromise decree, to find 

out what the matter is it would not merely 
bo onoii^'h to so© what was th© roliGi gratitGd 
in the previous decree, but it p^ould be nece- 
ssary also to examine the basis on which it 
wa^granted. 14 N L R 3o = 4J I C 962. 

—Even where a compromise decree is not 
res iiidicata it is admissible in evidence : 27 I 
C 640 and hnallv decided-Compromise decree- 
Not res judicata— but admissible in^evidence, 

—When a matter was not “ heard and 
finally decided ” in a suit but a decree was 
passed on the basis of a compromise agree- 
ment, the relief claimed in the plaint but not 
included in such a decree, should not be dee- 
med to have been refused so as to bar a fresli 
suit for the said reliefs, if the cause of action 
ill the succeeding suit had not arisen on the 
date of presentation of the plaint in the prior 
suit : 30 B 395; see to the same eiiect 35 M 75; 

and 27 I C 708. 

—An appeal from an order, recording a 
compromise under 0. XXTII, r. 3 filed after 
u decree is prepared in xmrsuance of that 
m=der in accordance with the provisions of r. 
3 is in competent. A. I II 192G Cal. 4T2 = 29 
C W N 928 = 87 1 C 248. 
— A consent decree can be set aside on 
any ground which would justify a cancellation 
of tiie agreement on which the decree is 
bised. A I B 1921 B 414 r 25 Bom. L B 1137 
= 85 i C 504; and 36 B 77 = 13 Bom. L B 573 
= 11 I C 568; and 36 C L J 245 r 74 ! C 770; 
and 13 Bom. L B 332 = H I C 356; and 34 A 
143 = 9 A L J 1 = 13 1 C 80; and 30 B 77 = 11 
I C 568= 13 Bom. L R 573. 
—But an. error of law -is no ground of 
attack 21 U L J 709 =35 Mad. 75 = (1911) 1 M 
" ' ‘ W N 290 = 9 M h T 487 = 9 I C 875, 


C. P. C. (1908) S. II ( Canid), 

( 12 ) Heard and finally Dedded—fCW*/; 

( 6 ) Compromise and consent Decrees and 

^ Orders— 

—Where under a com]>romise the ludi- 
tioner ( father ) aetjuiesced in the rei^'otion 
of the custody of the minor liy the rt‘Hp<>n- 
dent t mother ) BM that the authority dele- 
gated by ft natural guardian to any <uher 
person to retain the custody of the minor is 
revocable although the compromise has been 
embodied in a decree. A 1 It 1924 Mad, 45 = 
18 L W 173 = ( 1923 ) M W N 6i;8 = 73 I C 948 


( f ) Camiecied Appeal. 

—When it appears to an Appelliite C'ourt 
that there are two decrees arising out of two 
suits heard together or raising the same <iues- 
tiou between the same parties oi arising oul 
of two appeals to a subordinate A]>pfeihne 
Court, and only one of such decrees is brought 
before it in appeal and there is nothing pre- 
judicial to the appellant in the decree from 
which no appeal has been brought which is 
not raised and cannot be set right if the appeal 
which he has brought succeeds, the right of 
appeal is not barred by the rule of res jtidi' 
cata, or at ail, by reason of his failure to 
appeal from the decree which does not preju- 
dice him : A I B 1923 A 490 = 21 A L J 465 = 

74 I C 411 = 45 A 506 F B ( overndhig !8 A L J 
40; and 7 1 C 909 = 7 A L J 995 = 33 A 151; 
and 11 A L J 214 = 19 I C 76 = 35 A 1871; and 
211 A W N 1908; and 91 C 667 ); approving 245 
AWN 1907 t 4 A L J 587 = 29 A 730j and 
see to the same effect 4 O W N 143 = 100 I C 
450 = A I R 1927 0 106; and 131 I C 679 = A I R 
1931 A 660; and 87 I C 804 = A 1 R 1925 A 488, 

— Where plfiL’ and deft, both appt.al again.st 
a decree and both axipeals arc tried together 
and single judgment passed dismissinu' the 
appeal, and the idff prefers sf^-ond 
appeal not from the decree in his own appeal 
but from the decree in the deft's appeal, the 
second appeal is maintainable : 26 A J 25S 
= 113 I C 93 = A I E 1928 A 274 = 50 A 517; 
and see 29 A 730; and 21! C 264; and 8 A i. J 
605; and A I E 1927 0 575 = 102 I C !7l; and 

41 A 54. 

( — But it Avould be othcr^yise if boili th*- 

! appeals were tried together Ijui se]>rtruto and 
i independent judgments passed sec 27 C \V A 
141 = 64 I C 574 = 34 C L d 281 = A I R 1921 C 
291; and 1890 A W X 68; und A W X 

1H3= 12 A 57S.';, 

— If the same question is in coniroversv 
* between the same parties in two distinct iiti- 
! gations instituted, one aftetr the other, but 
i simultaneously pending, the final decision in 
j the later. Buit.Jf- given earliei^. operates as 
I iudkata in the earlier suit whoso final sfagi^ 

' is reached later : A I B. 1923 C 49fi = 74 J i' 

■ ‘ ■ 591 = 37 C I. J 184, 
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C P. C.( 1908) S. n (Cnw/d) 

( 12 ) Heard and finally decided—C Covld ) 

( 7 } Connected Cases-Appeal— ( Qondd) 

— Plil Hued to recover a certain sliaro iu 
two houses from A and her alienee B. Suits 
were decreed and separate appeals preferred 
])y A and B which were accepted by one 
judgment written in the appeal preferred by 
A. Separate decrees were, however, drawn 
up. PlfP. preferred a second appeal and only 
hied copies of the judgment and decree in A’s 
appeal along with his memo, of appeal. Held 
that the copy of the decree of the lower 
Appellate Court in the appeal preferred by 
B not having been filed along with the 
memo, of appeal and there was no appeal 
against that decree and the decree had 
conseciuently become final; and that ^ the 
matter in dispute having become res judicata 
betwecTi plff and B who claimed under A, the 
plff’s appeal against A could not proceed : 

A I a 1922 L m 77 I C 541 = 3 L 215. 

—Where in connected suits or appeals a 
single or connected judgment has been drawn 
up'clespite-plea of inconsistent titles, the 
IHgh Courts differ as to whether an appeal 
against the decree in one suit or appeal will 
be barred by not appealing against the other 
decree in the other suit or appeal. In 8 L 
384rl04 I C 849 = A 1 R 1927 L 289 (ourniUng 
77 1C 541=1922 L390 = 3 L215;and 53 I C 
137 = 1 Lah 83; and also impliedly overruling 
A I R 1921 L 346; and A 1 R 1921 L 255 and A I 
R 1921 L 271; and A 1 R 1927 L 98) the Lahore 
High Court has held that such appeal is 
maintainable; see also A I R 1927 L 821; and 

46 1 C 545. 

—The Calcutta and Madras High 
Courts also hold that such appeal is not 
barred, see AIR 1931 C 353 r 34 C W N 839; 
and 16 C 233; and 33 C HOI, and A 1 R 1926 M 
378; and 29 M I 3 551; and 29 M *333; and 33 

M L J 379. 

— The Patna High Court, however, has 
held Mutra A I R 1924 Pat. 823. And so also 
the High Courts of Allahbad, and Rangoon 
and Chief Court of Oudh : 33 A 51 F B; 35 A 
!87; and 10 A 123; and 33 A 151; and 1893 A W 
N 190; and 18 A L J 40; and 25 1 G 266; and 
A 1 R 1925 R 104; and 6L B R 93; and A I R 
1925 0 598; and A I R 1924 0 3n;and 5 O C 384 
and 1 46 ; and 1 5 0 C 22 ; and 42 1 C 424. 

—Where an appeal in a connected case 
abates, the matters are never finally decided 
and there is no res judicata : 109 ! C 564. 

( 5 ) C^'oss objections dmnissecl, no har to 
apjmil as to those very object ions. 

— Where the cross-objections filed by one 
party were dismissed without going* into 
the memts of the case on the groiuid of their 
being filed after tlie dismissal of the appeal 
*ind an appeal \vas filerl on the same points 


C. P. C. (1908) S. II r Conhl J. 

( 12 ) Heard and finally decided —( ) 

( 8 ) Cross ohjeGtions dismissed, no har to 

appeal as to those very ohjcctions— ((Awb?) 

as Die cross-objections : //eld, iluit the appeal 
was not barred. A I R 1924 Ail. f 07 = 22 A 
1. J 305 = R 5 A 298 Civ. = 78 i C 677. 

( 0 ) Decree in first still time barred crr 
becomes nnes'ecnfafde by defaitll of plainfiiK 

— Where a decree in the first suit l.iecomcs 
time-barred or otherwise uiiexecutabio owing 
to the plff’s own fault a subsequent suit will 
not lie : 66 I C 166; see to the same effect 18 
W R 260; and 23 A 465; and 2 A H C 382; and 
28 A3O0;an(U2 A 290. 

—Prior suit for pyossession liased on 
inheritance and agreement decreed — Decree 
allowed to be time-barred — Subsequent suit 
liased on inheritance is barred. A I R 1927 
Oudh GO = 3 (V^W N Sup 287 = 99 I C 478. 

( 10 ) Decree on oaih. 

— An adjudication by a Court on an oath 
made liy one of the parties to the suit would 
make the matter or issue covered by the 
adjudication res judicata in a subsequent 
iigitation between the same parties, though 
the subject matter of the suit, is different. 
13 M L T 2G1 = M W N 1913, 220 = 24 M L J 
321 = 36 M 287 = 18 Ind. Gas. 835. see also 24 
M 444; and 5 M 259; and 7 M 413. 

(11) Decree^ rights under, varied or abandoned 

— Finding in previous suit as regards the 
existence or noii-existence of custom of 
pre-emption is binding upon the partie.s to 
that litigation. But" its abnndonmeiit or 
variations can be proved at a su))seqnent stage 
AIR 192G All 420 = 94 I C 463. As to the 
rights under a decree which is altered or 
amended see 15 M 403 = 1 M L J 535. 

( 72 ) Dismissal affect Ing rhjhls. 

— Where subject-matters of the two suits 
is the same and Court decides the previous 
case after both sides have given certain 
amount of evidence judgment being upon 
merits dismissing suit in plaintilFs absence 
judgment operates as res nidi cat a. A ! R 1928 

Cai 271 (2 ). 

(13) Dismissal for absence of both parties. 

— Prior suit disposed of in the absence of 
both parties is not res judicata. 1 Pnt L W 

375 = 39 1 C 755. 
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C P. C ( 1908 )S» I! (CWcZJ 
( 12 ) Heard and finally Bedded— 

{ /-/ ) missal of suit for non-prose* 
eutlo'U or default > 

— ( I ) General : — Decisions arrived at in 
jirevions suit thoiigli dismissed operate as 
jmileaia. A I E 1929 Cal. 449 =: Ind. Eul. 

( 1990 ) Cal 243 = 122 I C 547; and this is true 
«^ven if the dismissal be erroneous: 95 P R 

1883. 

— ()l>jection that land of judgment-debtor 
could not be attached as he was agriculturist 
dismissed— No separate suit lies for declara- 
lioti that judgment-debtor is agriculturist. 

A r B 1930'Lah. 628 r 31P LE 191 rind. EuL 
( 1930 ) Lab 890 = 127 I C 858. 

— But no question of res-jitdieata arises in 
favour of either of the litigants when a suit 
is dismisssed for default. 41 1 C 905. 

— ( 2 ) Failure to produce evidence Dismi- 
ssal owing to failure of party to produce 
evidence is one on merits and operates as res 
judicata. A I E 1929 Mad 404rlnd. Eul. (1930) 
Mad. 375= 122 1 0 519. 

— But there is no bar to a fresh suit when 
the previous suit is dismissed in the_ defen- 
dant’s absence on the failure of plaintiff to 
adduce evidence. 10 C W N 40. see also 10 A L 

J 51 = 15 1C 51. 
—Estoppel by judgment— Judgment inter 
partes — Non-disclosure of title in a previous 
suit see 1 C L J 23 = 32 C 357 P C. 

— ( 3 ) Default of appearance -.—Dismissal 
of suit for default of appearance does not bar j 
a subsequent suit by res judicata. 10 N L E 39 I 
=23 I C 878 see also 12 A L J 911 = 24 I C 480; 

and 104 PR 1883. 
— Dismissal for default of an appeal does 
not bar fresh appeal. A I E 1923 Pat. 514 = 2 
Pat. 739=4 P L T 405=(1923) Pat. 213=75 I C 

284. 

— Where an application for probate by a 
legatee has been dismissed for default, the 
legatee’s heirs can nevertheless plead the 
existence of the Will as a defence to a suit 
for the property which they claim as belonging 
to them under the Will. A I E 1925 Mad 861 
=21 L W 415=(1925) M W N 285 = 87 I C 621, 
see also A I E 1930 0 29=6 0 W N 624=119 I 
C 45Gr5 luck 186; and 38 B 427=16 Bom. L E 
459=25 Ind. Cas. 37. 
— But an order dismissing a suit under O 
10, r 3 on the ground of the plaintiif’s default 
to appear in obedience of the Court’s order is 
a decree and a subsequent suit on the same 
cause of action is barred under S. 11 of the 
C P C 1908. 13 Bom L E 658=1 1 I C 986. 
—Thus a judgment by default on the 
question of non-transfei*ability of holding 
was held to be res judicata ' 9 I C 363. 

— ( 4 ) Dismissal under 0, 17, r. 3 Dismi- 
ssal of a suit for default of plfi: under 0 17 

il- ( T. ) XT. 


[ C. P. C. (1908) S. II Conlil). 

( 12 ) Heard and finally decided— { Coidd ) 

(14) Dismissal of suit for non-prosecution or 
default— (Ihu/c/d) 

r. 3 ( = S. 1.58 C P C 1882 ) operates as res 
judicata. A I R 1928 C 271; see t.o the same 
eifect I3IC l72;and A I E 1929 M 404; and 
12 C 563; and 34 M 97; and 10 M 272; and 9 C 
W N 679; and 198 P I R 1908; and 46 I C 390= 

40 A 590; and 23 W R 58; and 15 W R 573. 

— ( 5 ) Dismissal under 0 9 A dismissal 
under O IX. r. 3 creates no res judicata. A I 
E 1925 Oudh 33>7=12 O h J 1=28 0 C 8=85 I C 

509. 

—A rent suit having been dismissed for 
defaiilt under 0 9 a subsequent suit for 
arrears is not barred. 12 A L J 53=22 ! C 820. 

( Is) Dismissal not 071 merits* 

—Where the matter has not been heard 
and finally decided on the merits, there cafi 
be no res jtidicata. 24 M L 1311 = 1918 M W N 
427 = 7 L W 557 = 45 I C 969; but see 6 0 W N 
281 = I K 1929 0 462 = 118 I G 766 = A I E 
1929 0 275 = 4 Luck 713. 

— Dismissal of suit for want of proper 
Court-fees is not 7^es judicata^ A I li 1928 
Oudh 503= 5 0 W N 897 = 4 Luck 159 = Ind. 
Eul. ( 1929 ) Oudh 120 = 1 14 1 C 120. 
— Dismissal of prior suit for non-joi rider 
of parties is not ?•<?,«? jiidicata. A I E 1922 Mad. 
259 = 43 M L J 572 = ( 1922 ) M W N 428 = 
16 LW 26 = 73 1 €491; see also A I E, 1927 
A 439 = 49 A 592 =25 A L J 437 = lOH C 676; 
nor does a dismissal for mis-description of 
suit property does bar subsequent suit A I E 
1925 Lah. 193=78 I C 579. 
— A dismissal of an appeal for want of a 
copy of the first Court’s judgment necessary 
under the Allahbad High Court rules, does 
not operate as res judicata. B) A L J 706 = 

63 I C 344. 

— Where decision in former suit was no 
more than the statement of the legal nieaii- 
ing which the Court attached to the words of 
the Settlement Court’s judgment -ami decree. 
It cannot act as res jitdlcaia in a subsc'quent 
suit bet’ween parties. A I E 1928 Oudh 241 
■ = 3 Luck -392 = 5 0 W N 50 = 108 I C 98. 
— The filing of a prior suit in the wrong 
Court and undervalued is not reBj7tdleata for 
a subsequent suit properly valued and filed 
in the proper Court, A I E1931 All 2lr( 1939) 
A L J 1254 = Ind. Rui ( 1931 ) All 237 = 

130 I C 13. 

—Where an application fora mendment of 
decree was dismissed for default, and so wa.n 
an application for review of that order Held 
there was adjudication on the merits and a 
[ second apjilication for the same relief md, 
I barred on principles analogous to those (d‘ O 
1 9, r. 4, Civil F C. A L E 1933 ? 105=12 P 179. 
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C P C ( 1908 ) S- U (Co)ifil) 

( 12 ) Heard and finally decided 

(10-17) Dlmlmil of si ait b as. tmeAar red. 

—Decision on the ground of limitation 
oiih/ does not operate as m jwHmta. AIR 
1926 Lab. 150.-^73 ! C 705 see also IP R 
191G = 206 P W 1^ 1915 = 32 1 0 485. As to 
the rule under the old Code see 13 AWN 

1881. 

(IS) Dmnhsal on a preXimmary point. 

— Suit dismissed on the ground that there 
is no cause of action is not a bar under the 
princirdes of res judicata. A I R 1929 All 84.4 
rliul Rul (1929) All 919rn8 10 711. 

—Where a suit is disposed of on a prelimi- 
nary issue e. g. no cause of action, the 
decision does not operate as res judicata, 
but where the decision on the preliminc^y 
issue cannot be arrived at without a decision 
on the merits e. g. in this case the validity of 
sale, then question as to validity of sale is 
barred by res judicata in a subsequent suit. 

10 0 0 178r20 I C 266. 

■ —Trial Court's decision on merits is not 
res judicata in case of appeal on that deci- 
sion even though such appeal is disposed ^ 
on preliminary point. IB L 375 - 33 P L R 
'424 = I R 1932 L 583 = A I R 1932 L 452. 

—Dismissal of a prior suit on ground of 
jurisdiction does not bar a subsequent suit 
by I’es judicata ; 24 A L J 009 r 28 Bom L R 
910 = 43 G L J 513 = 61 M L J 52 = 3 OWN 
581 = 95 I C 500 = 48 A 313 P. C. see to the 
same effect 13 C l R 83; and 17 B 562; and 2 B | 
19; and 4 B H C 110; and 5 B 48; and 35 B 38; j 
and 8 A 282; and 70 PR 1918. j 

—Where the first suit was dismissed on ’ 
the ground that the plff did not ask for posse- 
ssion as consequential reliefs which he was 
bound to pray for and his suit for mere 
declaration would not lie, his second suit for 
possession is not bari’ed 127 I 0^8=1929 L 596. 

—A suit which is dismissed on the ground 
that plaintiff has no right to continue the 
suit cannot operate as res judicata in favour 
of the sons of the plaintiff, AIR 1929 All 
910r(1929) A L J llOOrInd Rul (1930) All 86 

=121 IC 102. 

— Order of a Revenue Court declining 
to give partition, on the ground that the 
village -was impartible, is not a bar to a subse- 
quent suit ill the Civil Court to have it 
declared that the plaintifi: had equal rights 
with the defendants in the village. AWN 

1884, 2. 

— Decision on necessary issues after dis- 
missal of the suit is not binding AIR 1927 
Rang. 156 = 6 Bur. L J 62=101 I C 637. 


C. P. C. ( 1908 ) S. n (C07ild) 

( 12 ) Heard ami finaHy Decided- 


“( C’oncltl ) 


( 19 ) DismisBal mi techiicaj oromidB e. ff. 
wiisjohidcT^ noH'Jfj'' nd mad f ifuTto a B7U‘ bb etc.efi . 

—Where a suit wiis dismissal on a pivli- 
lulnary point that the suit as friinictl was no1 
niaiiituinable but a finding was rerorde*! also 
on the merits. that the decasir. ti woiilit 
not operate as o'cs jiidieala so far as the finding 
on the merits was concerned, because ^t 

issue. 22 P iv. 
191B =.441,.C 983. 


decision on an unnecessary 


— Dismissal of prior suii' for uon-joindeV“ 
Subsequent suit is not barred A 1 
794 = 46 C L J 118 =104 I C 576 see also 27 All 
254; and 1906 P L R 61 = 6 P R 1906; and 28 M 
338; and A 1 R 1928 0 503; and A ! R 1929 I ah 
596; and A 1 R 1930 Oiidb, 270 r 7 Oiidli, W Is 
209=122 Ind Cas 769=5 Luck 684; and 2 P D d 
313=39 ! C 126; and 27 1 C 575. 

—There is no res judicata where the prior 
suit is dismissed for want of notice under s. 
132, Act YI of 1882—12 Mad. 500, or where 
the first suit had been dismissed as defective 
for want of parties and us a declaratory decree 
could not be made— 24 Calc., (UG=L R 24 I A 
50 = 1 Calc W N 297; followed in 45 C 442 and 
1927 C 794; or because the property sued for 
was wrongly descTibed in the plaint. 9 


W '1 

327 . 


( 19-a ) Erro7muB DeciskmB. 

—Bee under ( 30 ) Issues of Law iafnu 

( 20-21 ) Ex rarte-JJdrrfXB mid Orders, 

— ( 1 ) General Principle of res judicata 
aiTplies to exparte decrees and orders : A I R 
1926 M 1144 = 24 L W 260 = 97 I C 601 ; see to 
the same e:ffiect : A I R 1929 .A 346) =119 1 C 
567; and AIR 1923 L 560 = 5 L L J 163 = 74 
1 C 577; and AIR 1924 0 419 = 11 0 L J 448 
= 79 ! C 660; and 8 B L R 218 = 27 I C 999; ami 
A I R 1928 C 717 = 48 C L J 184 = 32 C W 
N 828 = 115 I C .688; and A. T R 1929 A 29=113 
!C 758; and AIR 1929 A 761 = 122 i C 664; 
and AIR1929 M89= 1141 C 230; and 16 C 
300; and 3 C 383; and A I R 1924 S GO = 81 i C 
1024; and 33 B 479 = 1 1 Bom L R 345, 

— But the conclusive effect of ilie decision 
must be confined to the point actually decided 
in the suit. 54 I C 789. see also 7 I C I26=:14 C 
W N 924=12 C I J 185; and 491 C 89 = 1918 M 
W N 683=8 M L W 651=24 M I T 424; raid io 
the relief actually claimed in ih<^ plaint 62 M 
L J 177 = 35 L V;^ 66 = 138 I C 3t = [ R 1932 M 

498=A I R 1932 M2,3B=A L R 1932 M 253. 

— Moreover, ihepartiy sougld. io be affected 
by res judicata should have notice and oppor- 
tunity to contest. AIR 1930 Mad 414 = Ind 
Rub { 1930 ) Mad 63 = 120 I C 863; see io the 
same effect AIR 1929 B 110=116 1.0 lOI; 
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C. p. C. ( 1908 ) S. it (Conid) 

( 12 ) Heard and finally Decided — {Conid) 

( 20"2I ) Ex Parte Decrees and Qt^as~~(Conkl) 

and A T R 1921 M 532 = 62 If 480; and 20 C 
L J 15 = 24 1 C 80; and 18 G W N 1288 = 27^^I 


— And the muttei’ whii'li is not directly aiid 
snbstautially in issue is ^adicata 

against the absent party 62 M ij J 177 = 3o ^ 

# 66 = 138 1 C 31 = I R 1932 M ‘Kf = ^ I J 
1932 • M 233 = A L R 1932 M 253. 

— SaiiK! considerations, apply 
orders in oxeciitiou proceedings. 

M 149 = 98 I C 702; and A I R 1922 P C 341; and 
IU!C92;aud see under 0 V y 
Execution Proceedings- Heard & Decidea. 
Decisions in 7 C 23; and 8 C 275 and 9 M E *i 
50; and 7 C 496 holding that rule of res judi- 
cata docs not apply to cxparte orders or 
decrees do not iiow represent the law. it has 
lieeii held that an expartc decree which was 
never executed cannot bar a subsequent suit 
78 P R 1883 N;but this decision is now obsolete 
ill view of the repeal of Expl IV to S. 

G P 0 10025. 

— ( 2 ) Suits between Landlord and T enant 
Cxparte decision in rent suit involving 
(lucstion of status and rate of rent operates as 
ms imlicata. AIR 1930 Oudh 335 = U R D 
'262 = Iiid Rul ( 1930 ) Oiulh 465 = 7 O W N 
507 = 127 I C 241; see io the sauio eiiiuot : A 
I’r 1925 M 378 = 82 ! C 990: and AIR 1925 
S 86 = 19 S L R 247 = 78 1 C 806; and 12 1 C 
329: and AIR 1926 C 767=91 1 C 380; and A I 

' R 1930 O 3)15=7 O W N 507=127 1 C 241. 

Biinihu'ly an ex parle decree Cor rent can 

0 }>eraie as res jedleutd on the question of the 
relationshiy) of landlord and tenant. AIK 
I92d Oal 111-87 1 C 672 see to the same effect 
A I Tl 1927 A 5r)2r2r> A Ti J Id? = 101 i C nid 
r 49 A 558; and 17 C W N d'27rl6 I C 911; and 

54 1C 763. 

— A n (.ixpartc decision as io rate of rent 
leaving all the jioiuts in dispute open does 
not op'iraio as j'GS judicata in a subsequent suit 
Cor compolliug the acceptance of a paita as 
there was no adju<iication therein on the 
iniestion as to what the terins of the proper 
pafta were. 29 M L J dd2 = ( 1915 ) IM W N 
014 r 2 L W m r 30 I C 983. 

—Where ii tenant brings a suit to contest 
a u(d,.ico of ejeetmout and claims iiuder- 
proyivietavy rights against the landlord and 
produces cvideui‘)e For the same and the case 
is decided /o; parfe in liis favour, it is not 
(>])cn to the landlord some eight months aFter 
Uic decision of the said suit to issue afresh 
notice of ejectment to the tenant. Id K D 
2d:iri:d IT D d3rl3 LR 9! (Rev.) 

-- PialutitT obtaining ])ut not execiiiiing c.i; 
decree for (amdruiatioii of possession 
over certain land— Bint, after bipse of some 
years for cuulirmation or possession in i-lic 


C, P. C. ( 1908 ) S. II 

(12 ; Heard and finally Decided— (Cowiff/) 

(20-21) Ex Parte Decrees and Orders— (Go?//r./) 

alternative relying on ju’evions decree-— 
Previous decree cannot cease to have eliect 
unless, set aside-Qitestiou of title should not 
againbe gone into — Suit should be decreed on 
production of previous decree. A I R 1924 

^ Pat Id5=r7l I C 560. 


—-As to flow for ail cxparte decree in a 
suit under ss. 105 and 109 of B T Act operates 
as res judicata, see 57 I C 48. 

—( 3 ) Other suits:— Where due to gross 
negligence of a trustee, an ^ ex purie decree 
was passed, a subsequent suit by succeeding 
trustee regarding same property is not bnrred 
by res judicata. A 1 R 19‘dl Mad 041 =: tJO M 
L J 590 = 33 L W 661 = Ind Rul ( 1931 ) Uiid. 

719 = 133 I C 207; approving 47 MU 928. 

— Exparte order of avoidance of alienation 
by insolvent on (he date of the adjudication 
on iiisolveiiev petition does not oi>eraie^us res 
iudicata against the alienee. t>2 AI Ij «J 1 1 < i: 3o 
L \V 66= IBB 1 C 31 = A I R 1932 M 233 = I 
R 1932 M 498 = A L R 1932 M 253. 

—The pllfs. sued to set aside certain 
leases granted by a Hindu widow and for 
declaration of their right as reversioners. 
Plff. and the lessees having compromised, a 
compromise decree was passed ex parte ageunst 
the widow declaring the pill’s, to lie rever- 
sioners. /ic/d, in a subsequent suit liy th<^ 
plil against a transferee from the widow 
subsequent to the decision, tliat llio wulow 
aiicl the transferees v/ere bound by ike deci- 
sion in llie previous suit declaring tlie pltl to 
reversioners. 12 A J lUll = 25 I C 22 1. 

— Where A was summoned, _ entered an 
appearence and had an opiiortunily of defen 
ding the action, but neither applied for exten- 
sion of time, for giving his defem.’e «.‘r 
reo])euing the ease, the judgment must la; 
held to have been given on the meriis of the 
case. 6 Bur. L T 160=7 li B R 56 = 20 1 C 971. 

— ( 4 ) Setting aside of Exparte decree A 
I suit to set aside an expartc decree on ground 
^ of Fraud lies, but a dismissal of a print* ;tjqdi 
I cation to set aside tia5 decree uilL bar a 
I subsequent suit for tlie same : 2o i; W X i*^15 
r 35 1 C 557; but see 15 C h 4 446* r. 17 ( ’ W 
X 21.9 = II I C 845, 

— A suit For declaration that' a tlecrce r.r 
' parfr. is void for fraud cannot He if an earlior 
application to sot aside the iloeree has 
tlismissed unless b»ased on fresh grounds of 
: fraud. A T R H921 .Pat 2:5K = 2 Fat H33 = 5 L 
: T 66 = 2 lAU h R ti5=74 I C 825. see also 4 A 
: W N 1882; and 17 P HR 1910 = S I C 232. 

' -- -B.il docs not bar a suit to mi asi<io an 

: expartc decree on the ground of fraud even 
j though a prior iqqdbation under O 9, r. 13 
ISC t a^idc the same decree had been rejeeied 
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C.P. C. (1908) S. U ( Co7itd). 

(12 ) Heard and finally Decided— f C/onidj 
( 20-21 ) Ex Parte Decrees and Orders— (OowcZd) 

aud the plif had not appealed from such 
rejection : 28 G 475 P C; see to the same effect 
24 C 546; and 27 C 197; aud 21 A 289; and 1 3 C 
W N 493; and 5 C W N 559; and A I R 1927 R 281. 

— But if the very fraud that^ is set up in 
the subsequent suit was set up in the prior 
application the subsequent suit will be barred 
by res judicata. 1907 A W N 191=4 A L J 668= 
29 A 608; see to the same effect : 7 A L J 74 = 

7 I C 596 = 32 A 145; and 10 Ind Cas 780 = 4 
Bur. I J 76; and 41 Ind. Cas. 677 = 2 Pat L W 
20; and A I R 1918 P C 184; and 4 Pat. L J 206 
= 50 Ind Cas. 497; and 41 All. 626 = 17 All L 
J 797 = 1UPLB(EC) 62=51 Ind Cas 125; 
and AIR 1921 Cal 298 = 48 Cal 298 = 63 Ind 
Cas 712; and Ai I R 1924 Bom 460 = 26 Bom 
L R 695 = 48 Bom 583 = 83 Ind. Cas. 34. 

— Where’a* party seeks to set aside an ex 
parte decree on the ground that summons 
was not served upon him, but the Court dis- 
believes him and dismisses the application, a 
suit to set aside the decree on the same ground 
is barred. AIR 1924 Rang. 119 = 76 I C 794 = 

1 R 500. see also AIR 1923 C 569= 76 I G 766; 
and 29 A 212 = 4 A L J 51 = 1907 A W IS! 31. 

-.-When an application was put in to set 
aside an ex parte decree on the ground that 
summons was not served, but it was dismissed 
on the ground of service of summons a subse- 
quent suit to set aside the decree on the same 
ground will be barred. AIR 1924 Pat. 238=2 
Pat. 833 = 74 1 C 825. 

—But when a subsequent suit to set aside 
m ex parte dQQYQQ contained matters which 
(30uld not have been raised in an application 
under 0. IX. r. 13 which had been dismissed. 
Heidi that the question of non-serwice of 
summons was not precluded by res judicata. 
A I R 1925 Cal 663 = 41 C L j 281 = 29 C W 
N 325 = 86 I C779. 
—Where an application to set aside ex 
parte decree on the ground of wronginforma- 
iion about the date by the applicant’s far 
dismissed, held, no suit will lie to set 
aside the decree on the ground of fraud A I 
1924 Pat 769 = ( 1924 ) Pat. 155=81 I C 1035. 

{ ti2 ) Explumlion I 


( I ) Suit, ” ineaniii^ of As to the 
Ncopr of Exidanatiofi ,l see 2i 1 C 243. .Lxpl 
I has been newly added and is based on the 
Privr Council ruling in. H A 148. 

-■Wheilier a])i>lications for amcnduieiit of 
<k'crce are ])roccedings in “suit” see 14 C L J 
181 =39 0 265 = 12 I C 151. 
-An application in review is not a suit 
■Mid the rejection docs not bar a fresh suit. A 


C. P. C, (I908)S. Ii(Coy2i;d). 

( 12 ) Heard and finally Decided- 
( 22 ) Explanation l—{Go7itd) 


-(Co7dd) 


(1930) Oudh 299 = 125 I C 171 
541 = 18 1 C 444; and 13 C W N 


see: also 40:'C ■ 

1197; and 01 C 
W N 529. 

— l)eci.sion under Succession Certiticaie 
Act does not fall under S. 11 C P C A I R 
1924 L 493 = 92 I C 138 = 5 L 105; see also A I 
: E 1925 M 497 = 48 M I. 

—The application for letters of administ- 
ration is not a suit properly so called, and the 
finding on the construction of the will being 
for the purpose of determining the question 
of the representative title of the applicants, 
cannot be regarded as concluding the jdaintifi 
by res judicata from obtaining a construction 
of the will in the suit brought by her. 20 Calc, 
888. see also 15 C W N 1021 = 10 I C 434; and 
5LBR78 = 3IC7I9. 

— But general principles of Res Judicata 
apply to probate proceedings : A I R 1930 P 
C 22'= 58 M L J 171 = 34 C W N 201 = 7 0 W 
N 19 = 32 Bom L R 505 P C {affirming A I R 1927 
C 427); see also A I R 1929 L 761. 

— Thus where a question of relationship 
of parties has been decided in a previous 
probate proceedings, a subsequent suit bet- 
ween the same parties involving the same 
question is baarred. AIR 1927 Cal 421 = 31 
OWN 898 = 46 C L J 596 = 100 I C 510. 

— Decision in proceedings for letters of 
administration— Claim decided against a party 
cannot be re-agitated in regular suit. A J R 
1923 Rang. 257 = 1 R 258 = 76 I C 494. 

—The Will of a Hindu testatrix addressed 
to her grandson directed worship of the 
family idols out of specific income but there 
was no provision for the worship after the 
death of the grandson. The balance of the 
income was to be divided between three 
branches of her own family. In administration 
proceedings taken on the death of the g}*and- 
son it was decided that out of the produce of: 
the houses belonging to the estate the worship 
be performed and that the surplus be paid 
equally to the three branches. It was lield, (1) 
There was no gift of the whole property io 
the idols. (2) The burdens of performing 
different duties which involved ownership 
were cast on the grandson ai>poin led by their 
Will (3) No heritable sJtedaitsIdp was estabi i- 
shed. (4) The i*epresentatives oF the tlm^e 
beneficiaries under the Will w^cre entitled i.o 
the residue absolutely and iii equal shares. 
(5) As the gift was a private trust the setfh;- 
inent of a scheme under s. 92, C Code eoultl 
not be ordered. (6) The order in the admini- 
stration suit was binding on all the parties 
a!id operated as res judicata. A I R 1922 P C 
253 = 20 A L J ()25 r 36 0 L J .57 = 49 C 459= 

T, n«'7 - r A inn 
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C P C ( 1908 ) S. il r Contd. ) 

( 12 ) Heard and finally Decided — (Could) 

( 22 ) Explanation \—iCo7ikL) 

z: 16 L W 966 = 46 M L J 116 (P C) = 67 1 C 

561. 

— Wliore a plff’s claim against administ- 
rator for a share in the estate was held time- 
barred it operated as res judicata iu au 
application to revoke the grant. SMC 355. 

■'-S.ll does not refer to a cause application, 
matter or other proceedings, but to a suit, 
and insolvency proceedings not being suit, 
the order of the Insolvency Court cannot 
operate as res judicata. A L R 1933 C 695. 

— But general principles of res Judicata 
to apply to insolvency proceedings, 63 M L J 
778 = 86 L W 699 = 1932 M W N 1201 r A L 
R 1933 M 526 = A I R 1933 M 9; see also 193 P 
L R 1905 r 75 PR 1905 F B {overruling H5 P 
R 1884; and 122 P L R 1903); and see 39 A 626. 

— Decision of Income-Tax Commissioner 
is not res Judicata against successor in 
subsequent year 12 L 663 = 32 P L R 656 = 
134 I C 198 = A I R 1931 L 341. 

— Arbitration proceedings under paras 20 
and 21 of the second Schedule ^are not pro- 
ceedings in a suit A I R 1921 Bom 389 = 45 
B 329 = 59 I C 755. 

— But the. general principles of res Judi- 
cata will apply to such proceedings. 76 1 C 953 
= 19 S L R 360; see also 13 S L R 193 = 56 I C 
150: and 35 I C 710=9 Bur L T 98. As to pro- 
ceedings under s. 84 T P Act see A I R 1922 
Nag. 174= 67 I C 324. 

— Withdrawal of an application under s. 
105 B T Act without leave does not bar a 
subsequent suit for enhancement of I’ent, for 
it is not a suit : 17 C W N 467 = 18 I C 130 r 

40 C 428. 

— ( 2 ) “ Former ” suit, meaning of -Suit ’■ 
decided earlier though hied later is former 
suit within s. 11. A IR 1929 .Pat 173=8 Pat 
107=Ind. Rul (1929) Pat 375=117 I C 167; see 
to the same olfect :~~k I R 1923 C 496; and 96 

I C 694; and 24 M 350; and 6 L B R 93; and 211 
AWN 1908; and 24 \ C 243; and 32 A 67: and 

I I A 148; iiud 153 P R 1890; and A I R 1928 I 

710. 

— The rule of res jnd leaf <i, so far as relates 
to the trial of an issue refers, “ not to the 
date of the commencement of the litigation, 
but to the date, when the Judge is called 
upon to decider the issue. A. t R 1927 All 189= 
L R 8 A 33 Rev. = 99 I C 299, 

--Same Rule will apply ioa})peais. 'ITius 
:i.!j appeal again.st a preliminary decree filed 
on a date subsequent to the date of tlic final 
decree is liarrcd. A .1 R 1925 Cal 218 r 40 0 [j 
J 291r84 I C 674: see also 12 A 578. 

-- Wlnu’e, ]»ending a second a])pea}, tlW 
ffU'mer suit, is decidmi on second appeal, it 
operates as res judicata. (1019) M WN 455= 

52 I C 625.^ 


C. P. C. (\m) S, U (Contcl) 

( 12 ) Heard and finally Decided- (6'o/dd) 

( 22 ) Explanation \-~-{Co7itd) 

— Appeal from preliminary decree pen- 
ding-Piual decree passed is valid. A I R 1929 
All 287=(1929) A L J 480=51 A 640=Iiid Eul 
(1929) All 1038=119 1 C 510. 

— Plea of res judicata can be raised in 
appeal if decision in prior suit is arrived at 
before the disposal of latter suit even in 
appellate stage. AIR 1929 Pat 173 = 8 Pat 

107 = Ind Rul (1929) Pat 375=1 17 I C 167. 

— Later of two decisions should be taken 
as superseding the earlier whether or not the 
eaidier was pleaded as a bar to the trial of 
the suit in which the latter was given, A I R 
1921 Mad 612=41 M L J 54=14 L W 85=(1921) 
M W N 487=63 I C 730; see also 36 I C 289= 

31 M L J 219. 

— If the same question is in controversy 
between the same parties in two distinct 
litigations instituted one after the other, but 
pending simultaneously, the hnal decision in 
the latter suit operates as res judicata in the 
earlier suit whose final stage is reached later. 
This rule is applicable to all the stages of a 
suit till it is finally terminated. 24 I C 243. 

— ( 3 ) Effect of Appeal on trial Court's 
decision : — An appeal is only a continuaiion 
of the original proceedings and the decree 
passed by the Appellate Court is the decree 
in the suit. On the filing of an appeal, the 
judgment ceases to be res judicataiuid become 
Suhjudlce, 30 M L J 379 = 19 M L T 268 = 
(1916) 1 M W N 223 = 33 I C 9. 

— Where there has been an a.p])eal the 
matter is no longer res judicata but, r^.s mb 
Jndlce and where an appeal is not hnaily heard 
and decided matters thereiti aro not res judi- 
cata. A I R 1927 Lah 1 = 7 Lah 423 = 27 P 1. 

R 663=98 ! C 584. 

-But mere possibility of appeal being 
filed and decision upset does not afiect 
finality. xV I R 1926 Rang. 122=4 R 8 = 95 I C 
104 see also A 1 R 1925 O 444=2 O W N 430= 
12 O L J 524= 89 i C 282. 

—And a prior decision catj be taken a.s 
basis for decision even though under appeal. 

L R 1 A 41 Rev , 

— Finding of t-he .District Judge is final if 
not appealed against for the purjioses of 
the same suit. A 1 R 1925 Mad. 1046 = 51 M 
h J 131 = 22 h W 225 = 911 C 666. 

—Where during pemieiie>' of appeal from 
preliminary decree in a mortgage, suit an 
a-ppeal from final decree was presented but 
was dismissed b.>r want of prosecution : fields 
that- the Apimllate Court is riOt, by such 
I dismissal, debarred from granting, in t!?e 
; appeal before it, a relief inconsiBiont with 
* the final decree. AIR 1926 All 665 = 48 A, 

611=24ALJ7e9 = 96IC 1. 
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C. P. C. ( 1908 )S n {Oontd) \ 

( 12 ) Heard and finally Decided— f ConUl) 

( 22 ) Explanation I— f Contd) 

— Question as to personal liability for 
costs awarded by appellate decree is not res 
judicata by reason of prior order that there 
was no })ersoual liability for costs awarded 
by trial Court’s decree, where appellate decree 
is x>assed subsequent to that order and directs 
payment of costs afresh. 54 A 444 = 1932 A 
L J 226 = 137 I 0 70 = I R 1932 A 277= A I 
R 1932 A 288=A L R 1932 A 26. 

— ( 4 ) A decision whether can be res judi- 
catain subsequent stage of the same suit or 
proceeding : — Decision at one stage cannot be 
questioned at later stage, not upon any 
ground under S. 11, but upon general princi- 
ples of law : 36 C W N 367 (370) = 55 C L J 
184 = A I R 1932 C 569 = 141 T C 618 = A L R 
1932 0 382; see also AIR 1927 C 616 = 45 C 
LJ 462 = 103 I C 639. 

— Decision in previous proceeding in the 
same suit though not exactly res judicata is 
binding. A I R 1926 Oudh 420 = 94 !C3I3. 

— The validity of an order made at one 
sLage out of a litigation unless forthwith 
challenged by an appropriate proceeding in a 
superior tribunal is conclusive between the 
parties and cannot be questioned or collate- 
rally attacked at a later stage. 34 0 L J 415 = 

70 I C 6. 

— An adjudication ])y Court that a certain 
application is in time cannot be reconsidered 
whoa a question that it is out of time is raised 
at a latter stage of execution proceedings. 

A 1 R 1922 Bora. 118 = 46 B 269 = 23 Bom. h , 
R 1013 = 63 I C 844. 

— No objection raised to the cxecutability 
of ilio decree with respect to some items con- 
tained therein. Decree executed, no objection 
{;an bo raised to its cxecutability with respect 
to the other items in latter application for 
execution. AIR 1923 Mad. 649 = 45 M L J 
71 = 17 M L W 566 = (1923) M W N 299 = 72 

I C 397. 

— Plaiutifi: brought the suit for a declara- 
tion of his right to trusteeship of a trust 
or if plaintiff is not found to be trustee, to 
appoint him as the trustee. At a previous 
stage it was held by the Court that B 92, did 
not bar the suit, that the plaintiff was not 
appointed trustee and the case was remanded 
to» the lower court for making the heirs of 
ihe donor parties and for appointing a'proper 
trustee. After remand ihc plaintiff put in a 
}»etition to withdraw the suit. The lower 
Court ordered one of the defendants to be 
made plaintiff and gave him the conduct of 
i be suit. ./TeZrf, that the previous Judgment 
decided that S. 92 was no bar to the suit and 
tbat the plaintiff: could not by withdrawing 
fiom the suit prevent the Court from making 
a proper appoiutmoiit. 12 L W 25 = 59 I C 233. 
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J C. F. C. (i908) S. n (Co'Htd). 

{ 12 ) Heard and finalla Dec!ded—(CW^Q 
( 22 ) Explanation I— f (Joiidd) 

—(5) Cross Suits or Connected Suits and 
Appeals .-—Where, in both of the cross-suits 
between the same parties the question at 
issue arising out of the same transaction is 
the same, arul one is decided before -the other, 
the decision in the suit decided first is res 
judicata against other. 96 I C 694 (AU). 

-—In a suit to recover a sum of money 
from the defendant, on account and the latter 
denied the claim and counter-claimed a sum 
of Rs. 46, The plaintiff’s suit was dismissed 
and the defendant’s counter claim decreed; 

I plaintiff thereupon filed two appeals, one 
I against the dismissal of the suit and the other 
1 against the decree on the counter-claim. The 
j District Court dismissed both the appeals. 
The plai ntiff preferred to second appeals, as 
ill the Court below but the appeal against the 
decree on the counter-claim was dismissed as 
being out of time. Held, the dismissal ox>crates 
i as res judicata for plaintiff’s claim AIR 1921 
j Lah 271 = 4 L L J 344, 

( 23 ) Explanation F. 

— ( I ) General Principles Expl V to B. 
11 lays down that where a relief is claimed 
in the plaint but is not expressly granted by 
the decree such relief is deemed to have been 
refused. But the Explanation will not apply 
if the relief claimed is not substantive b-ut 
merely auxiliary : 13 B 242 PC; and 29 C W 
N 86 = 89 I C 207 = A ( R 1925 C 1(95; and A 
I R 192! M2l;and A I R 1931 A 657. 

— And seco^dl 3 ^ it must ^vo been obliga- 
tory oil the Court to grant the relief and not 
merely discretionary to grant or refuse A I 
R 1931 Pat 1 = 12 P L T 127 =: f R 193! Pat 
193; see also 4! M 188; and 2! A 425. 

—Prayer for declaration leading u|> to the 
main relief claimed, vk., of possession— 
Dismissal of suit on failure of main relief— 
Declaration cannot be deemed to have been 
refused within Explaiition V. A I E 1925 Cal. 

1195 = 29 C W N 861 = 89 I C 207. 

—Where a Court expressly declares, 
whether rightly or wrongly, that it is not 
competent, in a particular suit, to grant a 
particular relief claimed, and directs plfh 
to take separate proceedings to get the relief, 
a subsequent suit by plff\ to get the relief is 
not barred either by resjiidicafa or by O 2 r. 
2 C P Code. 160 P L R 1915 = 72 P W R 

1915 = 29 I C 731. 

— Abandonment of })ortion of claim with- 
out leave of Court— Dismissal of suit as 
regards that portion— Fresh suit barred. 29 G 
L J 11 = 40 I C 408, 

— The fact that the personal remedy is 
asked for in the plaint and that nothing app- 


G5P, DefHai’w All Ijidiii (JonHolidat^ 

C. P. C. ( 1908 ) S. I! {(Joutil) 

( !2 ) Heard- and finally Decided- 
( 23 ) F:\planation V— f (Umtd) 

oars about it in the decr(-3(j, is not enougli io 
sav th:it the plaintiir is for over after barred 
i'roiu askinu' for it. A 1 11 19!^7 ’Mad 779 r: od 
M LJ 489 rn9 M hT 82 r (1927) M W N 

m- io:m c sis, 

—Explanation V apparently Inis a refere- 
n (‘(-3 to wliat lias been adjndietrted by tlie Court, 
and not to the result arrived at l)y a compro- 
mise, in ■whieli the parties have oniitted to 
settle a part of their dispute. A I It lOBO All 
019 = Ind. Rnl. (19B1) All 170 = 129 I C 448. 
—The special rules laid down in the ex- 
planation to that section which go beyond the 
ordinary doctrine of ?•<?.-? jiudcaia ought not to 
be applied generally in execution cases. A T K 
1922 Pat. 289 - I Pat. 59B r 3 P L T 403 = 
(1922) Pat, (Sup.) I85r67 I C 656. Finding not 
embodied in decree can under Expl V operate 
a,s res judicata : 3 N L R 35. 

— ( 2 ) Mortgage Suits Prior mortgage 
paid olf by purchaser of equity of redemption- 
Lien of purchjiser recognised in preliminary 
but not in final decree— Separate suit to 
enforce lien is not maintainable. 16 A L J 

685 = 47 I C 954. 

— ( 3 ) Stilts between Landlord and Tenant:— 

Damages for occupation !of property after 
expiry of notice to quit where such relief was 
souglit but not granted in a previous eject- 
ment suit between the same parties must not 
be granted for the period between the expiry 
of the notice and the passing of decree in the 
prior suit. AIR 1927 Pat 395=104 ! C 190. In 

Marsh, 93. 

— The first suit was for possession of land 
and wasilat from 1253, the date*of plaintiff’s 
dispossession. Decree for possession, and 
wasilat from the filing of the plaint. Second 
suit for wasilat from 1253 to filing of plaint, 
held baiTed as res judicata. 

( 4 ) Claim for Mesne Profits:— But there is 
a conflict of opinion between the Bombay 
High Court *and the other High Courts as 
to whether a pltf can claim future mesne 
jmofits as of right ;i. e. as to whether it is 
discretionary with the f Court to grant future 
mesne profits. The other High Courts have 
held that it is discretionary with the Court to 
grant or refuse future mesne profits, and 
hence if such mesne profits are claimed in 
the plaint but are not expressly granted they 
are not to be deemed to have been refused, 
under Evpl. V and that therefore a subse- 
quent suit will lie in respect of such mesne 
profits : see A I R 1925 P 145; and 1915 U B R 
8!; and AIR 1931 C 788 = 58 C !040: and A I 
R 1927 A 446; and 32 C l!8; and 17 C 968; and 
2 N L R 91 ; and 21 A 425; and 24 M 681 ; and A 1 
R 1931 Pat. I; and 40A 292; and 15 M L J 462 F 
B (overruling 14 M 328 ): and 41 M 188; (over- 
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C. P. C. (1908) S. 11 ( fJonid). 

( 12 ) Heard and finally Decided— (Co?////) 

( 23 ) Fxpianation V---{(Jontdd) 

ruling 2 L W 8); and A I R 1932 A 169; and A I 
R 1932 A 45; and A I R 1929 C 566. 

— But the Court has taknn 

a-.ccmtrarv v.iew. see.'22 Bom, Ij R 982 .= iS- 1 C 
419; and 2 Bom. L R 781 = 25 B 115; ami 19 B 
532; and to Bom. L R 577 = 32 B 391. 

—In a recent case, however, the same 'IJ igh 
Court seems to have changed gianinds sm* 

56 B 292 (297-8) = 34 B h R 447 = 138 1 C 
578 = T R 1932 B 413 = A I R 1932 B 222 = A 

LRI932 B583 

— The rejection of an application for the 
assessment of mesne profits awarded liy the 
decree in a suit for possession of lands debars 
a further application for assessment, us the 
rejection has the effect of dismissing the suit. 

29 C L J 470 = 50 ! C 262. 

—(5 ) Other Suits:— The question at issue 
in a prior execution petition and appeal io 
High Coimt being only about the re-cpeniiig 
of a partition and not as to whether there 
was or was not a division of particular items 
of property, a subsequent execution petition 
for division of the same items is not barred. 

4 L W 101 = (1916) 2 M W K 118 r 37 i C 354. 

— Prior suit was for refund of tax and 
declaration of right of free irrigation-Refund 
was decreed — Extent of land entitled to fi'ce 
irrigation also was declared — When a subse- 
quent suit in respect of other lands is laid — 
Finding in prior suit is not incidejitai and 
second suit is barred. A I II 1927 j\fad. 11 Ml r 
38 M L T 374 = 1927 M W 116 = lOI !C 648. 

( M ) Fraudulent Decrcen. 

— Judgment obtained }iy fraud or eoilusi- 
on does not operate as res judicata : A L R 

!933 L 1187. 

— Rule allowing vacating of judgment foi' 
fraud is not an exception to the rule fif re.s 
judicata. 19 I C 279. 

— As to setting aside a decree on ground 
of fraud see under this sect,ion-( 3 ) Compe- 
tent Court— (1) General Priiiciples-F|.f|ii<f if 
affects competency. As to burden of proof in 
case of setting aside a decree for fraud, ree. 

41 Cal 990r23 I C 337. 

(25 ) fneomisieni Dechionr. 

— In case of conflicting decisions, latm* 
j decision prevails. ,1932 A jj J 1663 = 139 I C 
I 161=1 R 1932 A -542= A I R 1932 A 520; see 
i also I A 1 J 416; and 63 I C 730; and 36 I C 289; 

I and A I R 1922 A !45. 

! 

I — Same rule applies to execution procee- 
; dings : 13 A D J 764 = 30 1 C 775 = 37 A 531. 
i ' ' Decision in 5 W R |49 
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C. P. C. (1908) S. II (Could) j C. 

( 12 ) Heard and finally Decided— (Co/rfd) ( I 

( 25 ) Incotisisfenf Decisions— (Cownid) | ( 1 

—Thai former of the inooiisistenl, deci- j 
sioiis prevails does not represent tlie law. tH , 
two decrees operating asi.re^ jndmita : oue as : aj 
imairist the plaintiffs and one as against the 1 
defendants, the later must prevail as it slmts 
ont consideration of the former A I K 1 ( 

All 717=49 All 006=25 A h J|87=LR8 A 02 j 

In case of conBictingdecision that which ■ 

is later is to prevail but where later decision ^ 
does not cancel earlier decision, fruits ot ; 
execution of prior decree cannot be '‘estpred i V 
to the judgment-debtor who was h®*^! I ' 

to prevent further execution. A 1 R 1924 AH , si 
310=40 A 2-20=22 A L J 91=L R 5 A^71 Civ.- ; a 

—Last of two conflicting decrees should , 
prevail hecanse, it is binding between the | t 
parties and the previous decree should be , v 
re<>arded as pleaded and not upheld in ttm . t 
in-H-pr suit aud must be taken as dead. A i xt j g 
l‘#9 Cri03=48 C L J 577=Ind Rul (19p^) Cal 1 1 

I ^ 

( 26 ) Interlocutorij Orders. 

i ( 

Interlocutory judgment as step to. j ] 

wards final decree amounting to adjudication ; 1 

and not mere opinion is res judicata. AIR 
1929 Mad 121 = U3 I C 646; see to the same . 
effect : A I R 1921 Pat 131 = 2 Pat L T 628 = 
Sl j 208 = 62 I C 469; and A I R 1923 ; 

^34 r 1923 Pat H C C 76 = 1 Pat L R 53 
“ 72 I C 860; and AIR 1924 Cal 1006r39 0 L 
J 251=81 1 C 527; and AIR 1926 0 420=94 I C 
tn: and A I R 1930 Lah 836=122 I C 724 = 11 
Lah 470=31 Pun L R 789=12 Lah L J 297; and | 
126 I 0 372=1930 Pat 260. j 

—In other words, a decision in suit on | 
interlocutory matter, whether appealable or j 
not, if not appealed from, is binding upon | 
narties in e^ery proceeding in that suit : 40 \ 

‘ C 621. 

—Similarly, an interlocutory order passed 
in execution proceedings is final whether 
such matter is raised again in subsequent, or 
in continuation of the same proceedings. A I 
R 1926 Oudh 291=1 Luck 171 = 13 0 L J 111= 

3 0WN241 = 93 ie 833. 
—Per Walsh J.— Interlocutory judgment 
in one stage of a judicial proceeding is bin- 
ding upon the parties at a subsequent stage 
thereof upon general principles of law. If it 
were not binding there would be no end to 
litigation. AIR 1922 All 247 = 44 A 130 = 19 
A L J 923 = 65 I C 295. 
—Party aggrieved may challenge by an 
appeal against the final order the propriety • 
of the interlocutory orders made in the I 
course of the proceedings, A I R 1927 Lah 
232=100 1 0 653. 


C. P. C. (1908) s. II f ('out (I ). 

( 12 ) Heard ami finally l)ecided-“(CoL'/f/} 

(26 ) Interlocutory Orders- (CV^/zc/f/) 

— Appellate Court oan oi-der uiuler 

! 0. XXTl-T r. 1 and the decision sot aside in 
! apptail ctuinoi oiunaite sis res jvdiratii A I I? 

, 1924 All. ‘AUi ::74 I C 89.i 

( 27 ) hi'ues awl Ovesdons left uwh'Ciihd 
or O'peu, 

I — See also eases under ( 23 ) ICxplaiuiiion 

I supra. 

I — ( I ) Issues left undecided by trial Court:— 
j Where a qnesiion is left undecided there is 
; no les judicata : 89 T 0 r)2r)rA I R 1924 I. 469; 

' see to the same effect 3 IJl^ L 11 ( B R ) 51 ; 

: and 238 A W N 1892; and 6 P W R 1918; and 
' 1920 Pat 241. 

— Eventliough the course adopted by the 
I Court in so leaving the question undecided 
i was not proper : 41 I C 19; and the same holds 
; true whether the question was left undecided 
i expressly or otherwise ; 96 I C 302; and 23 A 
i L J 950=88 I C 822r A I R 1925 A 770=48 A 
i 34; and 47 I C 2; or where the Court expressly 
i reserves the issue for future decision: 47 I 
— Where the question of transferability of 
i occupancy holding was left undecided it %vas 
■ I held that a subsequent suit on the same ques- 
, I tion was maintainable. 4 1 i C 1 9. 

^ ' — Where a prior suit for share of ^ profits 
‘ was decreed and no question of right to 
; partition was raised or decided in a snbse- 
^ Quent suit, the question of partition was not 
5 judicata. AIR 1926 P C 184=21 K L R 
^ 117=52 C 971=30 C W X 122=50 M L J 136r23 

^ A L J 667=52 I A 294=( 1925 ) M "W N 535 
1 I (P C)=88 I C 347. 

} 1 —In a suit in Revenue Court, Taluqdars 
’ 1 Y. PlfE and defts, the rights of the clefts were 
^ i leftropem Held there was no res judicata. A 
r i I R 1923 Oudh 101=9 0 L J 540=74 ! C 195. 

j —Question of title to sale proceeds of crop 
* in. certain field is not decided by decision of 
rent Court that certain person was liable for 
d rent as tenant as to bar claim that another 
a' person grew the crop. AIR 1924 Ail 163=21 
>r A L J 476=L R 4 A 428 Civ. = L R 5 A 47 Rev. 
^ —Issue as to nature of property not deci- 
f dec! in prior suit— Decision in that suit is 
not res judicata on that issue A I R 1927 
it Mad. 1100 = 103 ! C 887. 

—Suit for contribution— Question left 
i? open in t>revious suit, no res judicata 71 P L 
R 1911 = 66 P W R 1911 = 10 Ind. Cas. 839, 
[q —Dismissal of first suit as premature- 
s' Plea of limitation not decided upon — Ques- 
tion of limitation not res judicata 15 i C 890. 

ty I — Person willing to have scheme settled 
ae 1 but contending that his right to certain house 
rh j should be left midisturbecl — Board not pur- 
>3. 1 porting to decide ihnt question— Ordo)’ of: 
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CPC. 0908 )S. II ( Contcl) 

( 12 ) Heard and finally Decided— (Co7ikl) 

{ 27 ) Issues and Questions left undecided 

Of open— r Co7itd) 

Board embodying scheme, although assuming 
teni]>ie ownership of house, cannot be a deci- 
sion. A T K 1929 Mad. 687 = Ind. Bui. ( 1929 ) 
Mad. 526= 116 I C 142. 

— Suit for ejectment by transferee of land 
conveyed by widow ( as executrix ) against 
widow’s son to whom land was leased and 
widow and other three children residing with 
him-Suit decreed as against widow’s and son’s | 
share and three children declared entitled to 
partition of their share— Son held ^ estopped 
under s. 116, Evidence Act but his liability 
under s. 115 left open and application to make 
it clear dismissed— On vacating land son 
claimed title to his share as one of next-of- 
kin of his father— Suit held to be barred 
under s 11. A I E 1930 P C 224 = 34 C W N 
720 r: Tnd Eul ( 1931 ) P C 63 = 32 Bom. L E 
1522 = 130 !C 319. 

— ( 2 ) Issues left undecided by appellate 
Court.* — Where an appellate Court in the 
exercise of its discretion omits to record 
findings on certain points raised in the case, 
on the ground that they were unnecessary 
for the decision of the case, its judgment 
does not in respect of those points, operate 
as 7'ea jneUeata. 15 I C 229 see also 53 C 837=99 
I C 180; and A I E 1932 Lah 179 = 33 Pun. L 
E 46 = 136 Ind Cas 265; and 5 Oudh. L J 647 = 
48 Ind Cas 386; and L R 5 Oudh 101 ; and A I E 
1925 Oudh 190 = 11 Oudh L J 757 = 82 Ind 
Cas 691 = I Oudh W N 433. 

— An Appellate Court’s judgment takes 
the place of and supersedes the decision of 
the trial Court, so that the principle of res 
judicata, cannot apply where a question is left 
open and undecided by an Appellate Court 
although it was decided by the trial Court. 
47 I C 685; see to the same effect : 34 M L J 
12 = 22 C W N 121 = 42 I C 959 r 45 C 442 P 
C; and 7 Bur L T 249=27 I C 959; and 8 1 C 
87; and 8 C 631 ; and 10 M ! A 203; and 3 C 30; 

and 5 C 589; 13 M 437; and 13 B 330. 

— Where the'High Court merely confirmed 
the lower Court’s finding as to genuineness 
of the will but did not adjudicate on the 
validity of the will as a power to adopt, it was 
held that the lower court’s decision on the 
question of adoption did not operate as res 
judicata : 13 M L W 25 = 57 I C 735; see also 4 
Bora. L E 492 = 26 B 661. 

— Where the appeitate Court dismissed an 
application for possession under S 318 ( old 
code ) as barred without deciding whether 
that matter was within F, 244 or not, held 
that the order was no bar under S. 11 to a suit 
for posse.ssion. 9 A L J 07 =: 13 I C 951. 

— Buit for possession was dismissed by 
first appellate Court on ground of adverse 
.possession of defendant — In second appeal 

’M ’^4. =-{1. il. (\) 


C.P. C. (1908) S. II ( Coniil). 

( 12 ) Heard and finally decided— (Co7itd) 

( 27 ) Issues and Questions left undecided or 

open —( Co?tcId) 

the plea of adverse possession was not consi 
derecl but suit was dismissed on ground of 
limitation, Second suit by idaintiff against 
same defendant for possession on difi'erent 
cause of action is not barred. A I E 1925 Cal 
1195 = 29 C W N 861 = 89 1 C 207. 

— Lower Court deciding on title and 
possession— Appellate Court deciding on title 
alone — Decision as to possession is not 7*es 
jmUedfa. A I E 1925 Ail. 243 = L E 5 A 528 

Civ. = 86 1 C 295. 

— Secondary relief claimed and determined 
by lower Court but not by Appellate Court — 
decision on that relief is not ?*es j7idleata. A 
I E 1921 Mad 21 ( .K B ) = 13 L W 25. 

— Question of right of way left expressly 
oreri hy the appellate Coiirt-Not res judicata. 

57 I C 852. 

— Where the Higli Court left open the 
question whether an appeal Jay in a mortgage 
suit it was held that there was no res judicata: 

9 ALJ67=I3IC95L 

— ( 3 ) Refusal by Court to decide an issue: — 
The refusal c'f a Court to determine an issue 
which was raised does not operate as res 
judicata. It does not matter whether the 
Court was right or wrong in refusing to try 
the issue or in giving liberty to bring another 
suit. ( 1918 ) Pat. 152 = 4 Pat L W 299 = 45 I 
C 326; see also 14 C 323; and 51 PR 1891; and 
11 A 187: and 10 C 856; and 24 C 616; and 7 C 
381; and 8 C 631; and 21 A 505; and 5 C L J 653; 

aud24M L J 12. 

— Where Eeyenue Court refused to decide 
whether plaintiff was a partner, a civil suit 
^ by plaintiff claiming relief based on pari- 
! nership is not barred. A I E 1923 Oudh 101 r 
I 74 I C 195. 

j ( J Issues of fad. 

1 — If relief in subsequent petition rests uii 
j same question of fact as in previous petition 
! dismissed, petition is barred. A I E 19*20 Mad. 
i 404 = Ind. Eul. (1930) Mad. 375 = 122 i C 519. 

; —Question of right of way — res judicata 
! see 3 Ind.' Cas. 271. A question of fact, 
j decided upon evidence or in the absence of 
’ evidence cannot be re-opened except in the 
I very restricted terms laid down by the 
' provisions for review of judgment. A I E 
: 1929 Mad. 404 = Tnd, Eul. (1930) Mad. 875 = 
I 122 ! C 519; see also cases under this section 
, ( 4 ) Directly and substantially in issu6-( 1 ) 
I General Principles. 

— An erroneous decision on a question of 
j fact, operates a.s jWiim/a between partie.s 
to the previous A I E 1928 Cal. 717 = 48 
0 L J 184 = 3g 0 W JC 828 = Ind. lUl (1929) 
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C. \\ 0.(1908) S. 11 ( Crmld). 

( n ) Heard and finally decided— ( Could ) 

( 28 ) Issue of fact-~(Cow(^?r?) 

Gal. 412 r 115 i C 588; see also cases under 
this section— (12) Heard and finally decided 
(80) Issues of L;nv— erroneous decisions. 

( 2/^ ) hs'tm of la in and fa cl. 

— Doeision on a mixed question of law 
and fact operates as res fiidicata betw^een 
parties. AIR 1920 Lab. 251 = 92 I C 769 see 
to the sanle effect : 87 I G 811 r A 1 R 1926 C 

80. 

— The determination of a mixed question 
of law and fact e. g. limitation, operates as 
res judicata none the less because the parti- 
cular issue so determined was of a prelimi- 
nary character and^ the suit itself for 
redemption was dismissed under 0, 9 R. 2, 0 
P G. 99 P W R 191B = 156 P L R 191?> r 19 
1 C 399. see also !. R 6 A 226; and 15 I C 9Ur 

15 C IJ 684. 

—Where matter directly and substantially 
in issue in former suit is a mixed question 
of la^w and fact, the decision operates as res 
judicata in subsequent suit irrespective of 
there being an error in pjoint of law or point 
of fact. A X R 1928 Cal 777=56 0 72B = 48 C 
LJ 327 = BBC WN 126 rind. Rul. (1929) 
Gal. 417 = 115 1 C 59.1 see to the effect : 36 I 
C 268; and B1 M L J 97 = 35 I C 266. 

—The question whether a Hindu can 
inherit to a Mahomedan father is a mixed 
question of law and fact : A i R 1931 S 170 see 
also A I R 1914 S 36. 

( 30 ) Issues of Lain. 

—There is a conflict of opinion as to 
whether a decision on a point of law will 
operate as res judicata. One set of decisions 
holds that it will so operate. 138 I G 161 = 15 
N L J 1 = I R 1932 N- 80 = A I R 1932 N 90; see 
also A I R 1924 Pat 265 = 2 Pat 771 = 5 P L 
T 7 = 74 ! C 781; another set holding contrary 
22 B 669; and 15 A 26i. 

—A third set, on the other hand, has held 
that a delusion on a point of law will operate 
as res judicata if the cause of action in the 
two suits is the same. AIR 1925 A 761 = 87 
1 C 789; and 37 M L J 554 = 26 M L T 364=54 
1 C 202; and AIR 1928 C 717; and A 1 R 1931 
B 570; and A \ R 1932 B 209; and 31 M L J 513; 
and 1 1 M 393; and 9 ! C 568; and 45 B 1260. 

— As to erroneous decision on point of law 
see below. The Nagpur J.C. Court has in a 
recent case doubted the propriety of distinc- 
tion betv/een ab.stract question of law and 
concrete question of law. 188 I 0 161 = 15 N 
L J 1 = I R 1932 N 80 = A 1 R 1932 N 90. 

—And it has been, held by the same Court 
that a decision on a question of law in exe- 
cution operates as res judicata. AIR1926 
IShig. 476 = 9 N L J 183 = 96 I C 963. 
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C. P. C. (1908) S. n ( Conld ). 

■ ( 12 ) Heard and finally Peetded- ( I'onid) 

I ( 30 ) Issues of law— - 

I —And by the Calcutta Higii Court that a 
I decision that prior decision on point of law 
I was or was not re^\ judicata between the i)ar- 
! ties, is conclu.sive between the parties. AIR 
* 1928 Cal. 717 = 48 C L J 184 = 32 0 W N 828= 
Tnd. Rul. (1931) Cal 412 = 115 1 C 588. 

I — And that a <iuesiion once decided can- 
i not be re*agitated merely because a Special 
I Bench of the High Court has enimciated a 
! dilforont rule of law. A i R 11>23 Cal 629. 

! But that a decision on a partii.mlar question 
I of law ifi pidor suit does no{ operate as res 
: judical a in subsequent suit oi, (he same ques- 
I tion if at the time of subsequent suit the law 
i has altered. A I R 1925 Gal 1 193 = 30 C W N 

83=87 i C 767. 

—Accepting a decision and acting in accor- 
dance wdth it under protest — Decision is still 
res judicata. AIR 1924 Pat. 362 = 1 P L R 
^ 145 = 73 I C 359. 

— Decision iider imries as to construction 
of deed operates as res judicata 59 I A 74=54 
A 93 = 36 G W N 310 = 1932 A L J 245 = 62 M 
L J 371 = 34 B L R 510 = 136 I C 454=9 0 W 
N 399 = 55 G h J 470=35 L W 464 = I B 1932 
P C 118 = A I R 1932 P 0 81 = A L R 1932 P 
C 190 (P. C.); see to the same effect ; A I B 
1932 B 257 = A L E 1932 B 224=137 I C 600= 
I B 1932 B 309 = 34 Bom. L R 198; and A I B 
1926 M 695 = 23 L W 540 = 95 I C 32 5; and 32 
M L J 63 = 5 L W 682 = 1917 M W N 321 = 37 
I C 857; and 16 M L T 399; and 9 B H C 65; and 
46 Cal 870 = 29 C I J 465 = 51 I C 922. 

—In connection with the (piestion of 
grant the Patna High Court has in a rocefit 
case held that decision on question of law 
operates as res judicata hut that there can he 
cases in which such decision cannot operate 
as res judicata : 13 P L T 509=A I R 1933 P 16. 

— The question of the personal liability 
of the mortgagor is not a substantial question 
of law. A I R 1926 Nag. 245 = 9! ! C 200. 

— Decision in a previous suit on the 
question wdiether the alleged custom %vas 
opposed to public policy is not an abstract 
question of law which can be reopened in a 
subsequent suit : AIR 1933 L 1149. 

—Suit on contract idea that contract was 
illegal — Finding that contract wa.s legal 
operates as a res judicata. AIR 1930 Mad 
714 = 31 L W 757 = 58 M L J 613 = Inch Rul 
(1931) Mad 373 = 130 ! C 453. 

— A decree is not res judicata in respect 
of relief prematurely claimed in plaint and 
awarded by the decree 62 M L J 177 = 35 L 
W 66=138 I 0 31 = I R 1932 M 498 = A T R 
1932 M233 = A I R 1932 M 253. 

— An erroneous decision on a question of 
fact or mixed question of law and fact 
operates as res judicata : (1918) M W N 580 = 
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C. P. C. ( 1908)5. ll(Co;^^cO 
( 12 ) Heard and finally Decided—CCo/e/cO 
( 30 ) Issues of Law— f Qontd) 

8 L W 473 =: 49 I C 369 sec also A I R 1929 M 
404; and A I E 1921 M 315 = 40 M L J 556 = 
13 M L W 629 r 1921 M W N 344 = 63 I C 189; 
and 37 A 535 = 13 A L J 753 = 30 I C 789; and 
A I E 1930 B 135 = 122 I C 113 =53 B 676=31 
Bom L R 778; and A I E 1928 Cal 7l7 = 48 C 
L J 184 = 32 C W N 828; and A. I E 1926 Lah. 
24 = 7 Lab. L J 553 = 26 Pun. L E 837 = 92 
! C 235; and 12 0 C 124 = 2 I C 297; and L R 5 

0 31; and A I E 1930 Pat 71 r 10 P L T 630 = 
120 I C 292; and A I E 1930 Pat 585 = 9 Pat 
674 = 11 Pat L T 765 = 128 I C 337; and A I E 

1930 E 294= 128 I C 838. 

—As regards erroneous decision on point 
of law the balance of authority is of the 
opinion that an erroneous decision on a point 
of law operates as res judicata see A I E 1929 
C 156 = 48 C L J 590 = 1 15 I C 269; and 28 C 
318; and 1 C W N 687; and 10 C 1087; and A I 
E 1930 Bom 135 = 53 Bom 676 = 31 Bom L E 
778= 122 1 Cl 13; and A IE 1926 B 481 = 28 
Bom L E 879 = 98 I C 341 ; and 8 Bom. L E 
932 = 3! B 128; and 30 I C 357 = 29 M L J 219; 
and 26 M 104; and A I E 1923 Mad 545=(1923) 
MWN847 = 17L W 521 = 72 !C 789; and 

1 A L J 217 = 26 A 522; and 15 A 327; and 27 
A 148 = A W N 1904, 197= 1 A L J 572; and 
A I E 1931 All 425 = (1931) A L J 301 = Ind 
Bui (1031) All 446 = 131 I C 878; and A I E 
1927 All 297 = 49 All 543 = 25 A L J 564 = L 
E 8 A 101 Eev. = 100 I C 601 ; and 9 0 C 243; 
and A I E 1926 Pat 288 = 1926 Pat 113 = 94 I 
C 553; and 41 I 0 778 = 2 Pat L W 145; and A 
I E 1930 Pat.- 585=9 Pat G74=Iiid. Eul. (1931) 
Pat 33=128 I C 337; and A I E 1930 Pat 71=10 
P L T 630=Ind Eul (1930) Pat 4 = 120 I C 292; 
and A I E 1930 Lali. (554 = 31 Pun. L E 123 
= 127 Ind. Cas. 366; and (1917) Pun. L Rep. 89, 
and A I E 192 1 .Nac^. 422 = 79 I C 621 ; and A 
IR 1930 B.ang. 20i=Iiid. Eul (1931) Rang. 54 
= 128 I C 838; and 19 ! C 244; and 22 I C 138; 
and 14 C P I in09; and 3 ! C 351; and 61 I C 

603; ami 5-1 L G 303 = I U P L R (B R) 39. 

— There tiro, Imwever, some decisions 
holding that an erroneous decision on point 
of law cannot operate as res iudicata: A I E 
1929 Rang. 55 = G Rang. 691 = Ind Eul (1929) 
Rang. 164 = 117 1 C 52 see also 17 M L J 250 = 
30 M 461; and 16 C W N 621 = 39 C 848; and 
A I R 1925 A 761; and 22 B 669; and A I R 1922 
L 329; and 18 M L J 548; and 33 M 102; and 45 
A 581; and AIR I923 L 16; and 5 M 304; and 31 
I C 269; and 40 M 989 F B; and 34 M 450; and 
A I R 1930 L 907; and 49 A 918; and H M 393. 

-—And there are certain otlier decisions 
which hold that an erroneous decision on 
point of law will operate as res judicata only 
where the cause of action in the two suits is 
the same see 39 Cal 848 = 16 C L J 15-1 = 16 
CW N 621 = 14 I C 124, and A I R 1928 G 717 
:;32 C W N828 = 48 C L J 184 = 115 I C 588; 


C. P.C. ( 1908 ) S. 11 ( Could ) 

( 12 ) Heard and finally decided— (Contd) 

( 30 ) Issues of law— (CWr/) 

7 M L T 84 = 5 1 C 756; and 1 1 C L J 461 = 
61 C 554; and 15 M LJ 7. 

—But the Lahore High Court has, in a 
recent case, held that a perusal of ilie 
language of S- 11 G. P, C. shows that there is 
no distinction between an issue of fact and 
an issue of law though there are some Judg- 
ments to the effect that if the causes of 
action in the two suits are different an erro- 
neous decision on a question may not operate 
as res judicata. The test of res judicata is 
identity of matters in issue and not ideniity 
of causes of action ; A L R 1933 L S86. 

—And the Madras High Court has held 
that the previous decision was erroneous in 
law or that it was given with respect to a 
different cause of action have r] 0 _ bearing on 
the question whether that decision does or 
does not operate as res judicata ; A L R 1933 
fd 954 ( Case-law on the subject discussed.) 

—It has been held that where a decision 
is given by predecessor-in-officc of Judge 
after fully considering the law on the subject 
cannot be re-opened by successor. A I E 1930 
Lah. 836 = Ind Eul ( 1*930 ) Lab 372 = 122 I C 

724. 

— And that the fact that in a previous 
suit the law was, wrongly applied to a parti- 
cular state of facts, does not prevent the 
operation of the rule of re-^ jmUeafa in a 
subsequent suit where these facts came into 
issue therein. 56 I 0 983 = 21 Cr. L J 276. 

—And the Allahbad High Court has gone 
even to extent of saying that erronenns 
decision on point of la^v ^ (.)perates a.s rc.s 
judteakh even if such decision be agaijisi a 
clear section of Statuie A I II 1927 All. 206 
= L E 8 A 77 Eev r 99 I C 528 ( but see ibe 
decision of Patna Hi gb Court in A ! R 1932 P 

337.) 

—And the Calcutta Liigh Court br.s held 
that the question whether decision is conccfi 
or erroneous has no bearing u])on its operation 
as res jiuUcata A I E 1928 Cal. 777 r.r» C 
723 = 48 C L J 327 = 33 C W N 126=Inrl Enl 
(1929) Cal 417 = ! 15 1 C 593. 

— BiTOiieous decision on a quest i<ni of 
ia\v does not cease to operate as r<>A ifuhntid 
between parties, merely because it is upset 
iu another proceedings bedweem diffenmt 
parties, by a superior Court or by Icgislativi 
enactment. A I E 1926 Boiu, *181 =28 Bom L 
E 879 = 98 i C 141. 

-Decision of Settlement Court which in 
deciding the question of title my between 
mortgagor and mortgagee lost sight of flie 
fact that the mortgagor’s right of redenqdion 
untlor the deed had been taken away Ity, 
pri»per foreclosure proceedings declared the 
mort^a|co to have m;r|uircd full proprietary 
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C P. C. (1908) S. n c CWcO- 
( 12 ) Heard and finally Contd) 

(30) Issues of Law— (Cow^tl) 

rights operates as res jtidlcaUL 7 0 L J 524 I 
= 2 U P L R (J C) 163 r 23 0 C 269 “ 60 I C 

, 404/ ' 

— Erroneous decision as to custom was 
held to be res judicata, as the issue was 
necessary 47 I C 373 = 160 P W R 1018 = 109 
P LR1918=:82 P R 1918; and so was an 
erroneousdecision on a question of limitation 
25 C 789 as also an erroneous decision on 
question of consDruction of deed of transfer 
2Pat L W146=:4I IC 778. 

— In a previous suit between the parties 
it was decided on an issue of law that the I 
defts, were liable to pay interest on arrears 
of rent In a subsequent suit on arrears of 
rent and interest, the claim for interest was 
opposed on the ground that the defts. being 
thikadars were not liable under S. 141 of 
Oudh Rent Act to pay interest on arrears, 
Eekl^ that the matter, was re&* judicata even 
though the earlier decision was a wrong deci- 
sion in law, 5 0 L J 16 = 45 1 C 252. 

— As to erroneous decision on point of law 
in an eviction case see 13 C L J 119*= 9 Ind. 

Cas. 568. 

— Wrong decision in a wrongsuit does not 
operate as ros judicata. AIR 1924 Mad 716= 
47 L J 85 = 20 L W 207 = (1924) M W N 623 
= 47 M 850 = 83 1 C 324. 

— The Lahore High Court has held in one 
case that a decision based on erroneous view 
of law does not operate as res judicata in 
sxtbsequent proceedings for different relief. 
AIR 1930 Lah. 907 = 12 Lah 62 = Ind. Rul. 

(1931) Lah. 92 = 129 I C 12. 

— And that there is no res judicata when i 
vsubject- matter is different 1932 P C L 33 (Rev.) I 
=A L R 1932 L 33 (Rev ) 

— And in the undermentioned cases it has ! 
bccij held that erroneous decision on a ques- | 
tioii of law in previous suit does not operate ! 
as res judicata, but rights acquired under the i 
decree are not affected by subsequent deci- I 
sion, A LR 1933 M 761 ; sec to the same effect i 

31 IC 269. 

—But the same High Court has decided . 
that though the former decision may be I 
deemed to have been based on a wrong view i 
of law, the decision arrived at, u e., the 
decree given can in no way be affected by 
giving a dift’erent finding* in a subsequent 
suit on the same question. 36 L W 664 = 140 
I C 326 r 1932 M W N 1274 = I R 1932 M 854, j 

—A decision upholding a transfer which 
was forbidden by law was held not io operate 
as res judicata 13 P L T 509 = A I R 1932 P 
337 (341). (but sec the decisions of Bombay 
^nd Allahbad High Courts in A I R 1926 ’B 
48l5aud A1 R 1927 A 206). 


C. P. C. ( 1908 ) S. IS r Co7ikl.) 

( 12 ) Heard and finally Decided— (' CanfdJ 
(30 J Issues of Law— (ConeW; 

— Similarly* a reference under s. 617 C P 
C 1882 being incompetent, opinion expressed 
on it was held not to operate as res ^judicata 
in subsequent stage : 45 ! C 201, 

( ) Juduvicnis hi rcm. 

— See cases under this section—! Hi ) 
Parties— (5) Judgments in rem. 

(32 ) Landlord and Tenant^ sidts between. 

— ( 1 ) Abatement of rent Where a suit 
by a tenant against his landlord for recovery 
of possession of certain property comprised 
in the jdaintiff’s dar^motirashi tenure is 
dismissed for default it does not preclude 
him, in a subsequent suit for rent brought 
by the landlord, from claiming abatement of 
rent owing to dispossession by the landlord. 

56 I C 932. 

— ( 2 ) Apportionment of rent: — After decree 
in a suit for declaration of his inghts, the 
tenant filed a suit for apportionment of rent* 
A previous suit for rent which was dismissed 
operated as res judicata, A I R 1931 Cal. 397= 
35 C W N 46 = Ind Rul (1931) Cal 513 = 132 

IC81/ 

— ( 3 ) Consent decree ; — A consent decree 
passed for rent on basis of the admisBiqn by 
the deft, in the case will not bo res judimia 
in a subsequent suit for rent due in respect, 
of subsequent faslis on the question of the 
share which the plff, is entitled lo. (1911)1 
M W N G9=8 I C 261=21 M L J 449=8 M L T 

432. 

— ( 4 ) Decision as fo area:— Finding as to 
the area of tenancy in a previous suit, 
operates as res jmUcafa in a subscqiieni suit 
between the same parties. A 1 11 1926 Cal 513 

= 91 1C 738. 

— Fixed parcel of land with definile 
boundaries demised— Question as to area 
decided in suit is binding. A I R 1924 Pat, 

307 = 74 1 C 961. 

— Bui in a case under B. 106 B. T. Acl ii 
has been hold that adecivsionas to area for 
which hhaoU rent is payable does md. operate 
as res judicata in a suit for rent for subse- 
quent years : 12 P L T 717 = 10 Pat. 337 = A 

! R 1931 Pat 215 

— ( 5 ) Decision as fo Patta Suit by rt/oi 
to set aside a destraint on the ground that 
tender of pa#/a is not proper — Decision as 
regards propriety of the tender is res palicata. 
A T R 1924 Mad. 290 = 45 M L J 199 = 18 h W 
[169 = 33 M L T (H. C ) 34 = (1023) M W N 
^ j . 357 = 72 ! C 683. 

—But where the tenants raised the plea 
that the patta was iniproi>er as overstating 
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( 12 ) Heard and finally Decided— 

(32) Landlord and Tenant, suit between— 

the extent of land it was held that the deci- 
sion in a prior rent suit, in which a similar 
patta was tendered and was held to be proper, 
did not operate as res judicata : 21 M L J 344 
( Per Munro J. dissentlno. ) 

—( 6 ) Decision not on merits Where a 
certificate under 33eiigal Public Demands 
Recovery Act 1895 is cancelled on the ground 
that bona tide claim of right was involved 
there is no decision on merits and no res 
judicata: 13 I C 3&I. 

—(7) Dismissal for want of evidence:— 
Where a tenant’s suit to contest a notice of 
ejectment is dismissed owing to his failure to 
adduce evidence the decision operates as res 
judicata. 3 0 L J 236 = 34 I C 640 

—(8) Ejectment:— Decree in ejectment suit 
against an yearly tenant giving damages for 
use and occupation to landlord but dismissing 
suit as regards possession ou the ground that 
notice to quit had not been given by him 
Subsequent suit by landlord for possession 
after giving notice to quit Question as to 
landlord’s ownership and tenant’s tenure being 
that of an ordinary tenant is res judicata by 
reason of decision in prior suit o4 B L R 9db 
= 139 T C 206 = I R 1932 B 481 = A I E 1932 
B 484 = A L R 1932 B 1049. 

—In an ejectment suit only two co-sharers 
sued The suit was dismissed on the ground 
that all co-sharers had not sued. There^ was no 
appeal Hgainst that order. In the Distiict 
Judf^e’s Court later in a case of profits it was 
held in appeal that the otiher two co-sharers 
alluded to in the former suit were not entitled 
to profits from the sir asihoir names were not 
set down as sirdars with the two who were 
the plaintiffs in the former suit and who were 
tiic oulv plaintiffs in the later suit. In a fresh , 
suit for ejectment by the plaintiff’s co-sharers, j 
Held, that the principle of res jtuhcaia | 
applied. 13 RO 169. I 

— ( 9 ) Eiilianccmeiit of Rent;— Where the 
Court in the previous suit ({cfinitciy dcicr- 
mincs the area of the laud in the defendant’s 
])ossession5ind the annual rent payable for 
the same the defendant can only succeed u\ a 
subsequent suit by proving that the area 
and the rent have since altered. A I R 1926 
Cal G72r43 C L J 116=94 I C 844 
—Where a decision has been passed on 
two grounds cither of which is sufficient to 
support the decree, the decision upon each of 
Uic grounds is conclusive between the parties. 

— Bui whore the decision of a ground is 
not the basis of the decree, and the judgment 
is passed in spite of it, the decision of that 
ground docs not operate as res judicata in a 
subsequent suit lictwccu the same parties. 16 
. ■ C h J 9=15 lud. Cas. 453=16 C W N 877. 


C. P. C. (1908) S. U ( Cofitd}. 

( 12 ) Heard and finally decided— (Contd) 

(32) Landlord and Tenant, suits heiyfeen—(Co7itd) 

—A p'ut 7 iidar brought suit for assessment 
of rent in the Munsiff’s Court ou the ground 
that the tenant liad encroached upon the 
adjoining lands of his landlord. The defence 
was that the lands in dispute were outside 
the ganti and comprised, within his taluk. 
It was held that the disputed lands were 
within the ganti, A suit was then brought 
on the enhancement decree in the Subordi- 
nate Judge’s Court for the recovery of rent. 
That suit was decreed parte and the decree 
was enforced in eA:ecution. Held^ a suit 
brought in the Court of the Subordinate 
Judge, by the representative of the tenant, 
for recovery of the land, on the ground of its 
being included in the taluk, was barred by 
the principle of constructive res judicata. 10 
G L J 527=4 Ind, Cas. 442. 
— ( 10 ) Kabuliyat Decision in previous 
suit on liability of defendant to pay interest 
as oev Jeabulwat Ih rm judicata in subsequent 
rent suit. AIR 1923 Cal. 361=76 ! C 444 
—In a suit by the plffs. for rent ou the 
basis of certain documents the defts. denied 
the relationship of landlord and tenant. The 
Court dismissed the suit holding that the 
documents relied on by plffs. had not been 
proved and that the plffs. were not landlords. 
In a subsequent suit by the plff. for declara- 
tion of their title by purchase and for 
possession. Held, that the suit was barred 
by res judicata in as much as the documents 
found to have been not proved in the yircvious 
rent suit could not be set up in the subse- 
quent suit. 49 I C 477- 

—Plea of occupancy ridit raised but not 
dGcided--decision is not res judicata, A. I R 
1922 P C 241=30 M L T ( P C ) 279 = 48 I A 
49 = 48 C 460=14 L W 265=64 ! C 23 1 . 
^-( 12 ) Rate of Kent — He parte decree in 
row t suit is res judicata on the point of rate 

of rent A I R 1929 Cal 515 = 33 C W N 507 = 
Ind Rul ( 1929 ) Cal, 614=1 17 1 C 854. 
— Decision as to rate of rent in regard to 
one fusii is Ees judicata with regard to 
I subsequent fusii in absence of proof of 
i alteration. 1932 M W N 639. but sec A I R 1926 
j C 767 = 91 1 C 380, and cases under this sec- 
i tion. ( 4 ) Directly and substantially in issue- 
I Suits between landlord and tenant. Where 
i the question in controversy in a previous suit 
! between the landlord and tenant was, not the 
I amount of rent x>‘^ystblc for ithe particular 
i years for which rent had been claimed, but 
! the amount, of Jarna annually payable by the 
' tenant to the landlord, and the Court expre- 
ssly found that the xilaiiitiff had failed to 
]>rove his allegation while the tenants (defen- 
dants) had established by affirmative evidence 
tiiat the Jamas wore as stated by them. Held, 
that there was an oxi>rcss adjdicaiion by the 
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( 12 ) Heard and finally decided C(?;f^t/) 

(32) Landlord and Tenant, suit between— 

Court upon the question of the amount of 
rent annually payable and the decision in the 
previous suit must be deemed conclusive. 

15 1 C 863. 

— ( 13 ) Relief not claimed:— Question in 
previous suit, whether certain land entered 
as qahzadarl should be recorded as ordinary 
tenancy without rent— Subsequent suit rela- 
ting to certain land recorded as hlla lagan. 
There is no re& judicata. 13 R D I N. 

— Ground of decision as clearly stated in 
the prior judgnient can alone form basis of 
res judicata. 16 M L J B5 = 29 IH 42. see also 
ME 1925 Cal 530 = 78 I C 353: and A I E 
1930 M 471 = 58 M L J 343 = 31 M L W»832 r 

125 Ind Cas.247. 

— ( 14 ) Right to sue for rent:— Co-sharers 
obtained an cjg ‘partc decree of rent in ^ a 
previous suit. Suit was again instituied iu 
respect of rent for subsequent years-Defen- 
dants pleaded payment to lambarda’n. Held 
that previous decision operates as res judicata 
as to plaiutilf’s right to sue for rent. A I E 
1927 AIL 145r98!C98l 

— Where after the dismissal of a suit for 
rent, subsequent suit by the tenant for 
dcclaraiiou of his rights was decreed and a 
siii fc was therc-upon hied for the apportion- 
ment of rent Held that the previous rent suit 
operated as res judicata^ A I E 1931 Cal 397= 1 
35 C W N 40 = End. Ihil (1931) Cal r>97 = 132 i 

IC8I i 

—Where the landlord’s right to recover I 
tiny rent from the tenant is res judicata | 
between the parties, he cannot be hold to Imj 1 
cfilillod to claim assessment of rent, for ! 
asscssiueni of rent moans apportioniucut of ! 
rent and subsequent recovery of it. If a 
landlord dispossesses a tenant from a portion 
of the tenure, lie is not entitled to recover 
any rent from the tenant unless he restores 
the portion from which his tenant has been 
dispossessed to him and it makes no differe- 
nce that at some time the tenant is found to 
bo in possession of some more lands but not 
the entire tenure. 36 C W N 72 r 137 I C 696 
= £ R 1982 C 365 r A I R 1932 C 385. 

— ( 15 ) Status, decision as to TVlmre in 
a suit by a sitting touatii against his landlord 
and an alleged lessee from him the defendants 
plead relinquishment but the plea is rejected 
Htid the sitting tenant, is restored to posse- 
ssion, the decision in that suit that the 
silting tenant was a shlkmi tenant is an obiter 
dictum, being in ^ no way necessary for llie 
decision of the suit, and does not operate as 
res judicata in a subsequent suit in Which the 
question raised is whether that tenant was a 
statutory or shlhni tenant 16 E D 601 = 13 I 

R 63 (Rev.) ^ 


C. P.C.(!908 )S. IMlWt/) 

( 12 ) Heard and finally decided— 

(32) Landlord and Tenant, suits between— ( Convhl 

—In a suit brought by art occupancy raiyat 
to eject an uuder-raiyat it was found that the 
former was not the sole -landlord. Another 
suit was brought by the same pltf-against the 
under raiyat and the alleged co-sharer land- 
lord for a declaration of right to the full 
share of the holding. Held, that the suit 
was not barred by res judicata though the 
question whether pllf, ivas the sole landlord 
was res judicata between bim and the under 
raiyat. 26 ! C 619. 

; —The disiidssal, for default, of a suit foa 
; rent, in which tlie title of- the plain till was 
i also tjuesiioiied by the tenant, would not bar 
I a subsequent suit for possession of the land. 

9 C 426rl2 C L R 29. 

( ot> ) Miscellaneous Proceedings, orders ht 

— f^ee also under ( 5 ) Award and decrees 
on award and ( 22 ) Explanation I and ( 26 ) 
Interlocutory Orders supra. S. 11 does not 
in terms apply to proceedings which are not 
“ suits, ” but decisions in such proceedings 
can nevertheless be res judicata under 
general principles of law. Thus a point 
which is finally adjudicated upon in any pro- 
ceeding cannot be reopened. 2 P L T 648 r 

68 ! C 903. 

— An order passed in the course of an 
insolvency proceeding can, therefore, 0|>erate 
as judicata, A 1. E 1930 l*at 583 r 9 Pat 664 
= End Eul (T931) Pat 36 = 128 1 C 340. 

—If there is an order of the iasolveiiey 
Goiirt directing the dismissal of the Ofiicia! 
Ecceiver’s pciitiou for ejectiueni of the soms 
of the insolvent on Ibe ground that they 
could not be <lispossesscil by the Receiver 
and the subsequent petition by the Receiver 
for the grant of the indeniical relief does 
not state that such an order has been dis- 
placed on appeal, it is not within the compe- 
tence of the Receiver to make a second 
petition against the sons of the insolvent for 
the grant of the identical relief. Such a relief 
would not be open to the Receiver if such 
relief had once been claimed )>y the Receiver 
l>efore and refused by the Court. 1932 A h J 
285 = 137 I C 785 = A ! E 1932 A 353. 

- -Dismissal of an Ofiicial Receiver’s peti- 
tiou under Prov. Ins. Act 1920 S. 51 in 
respect of a sale ]>y iusolvoni on ground of 
sale not amounting to a fraudulent prefere- 
m^o bars a subsequeat i>etition by croditoi 
under the same suction (54) in respect of the 
same sale. 63 M L J V7S = (1932) M W N 1201 
r3G L W 699= 1401 C 461. 
an application for amendment of a 
decree has been heard and disposed of on the 
merits, the Court will not entertain a subse- 
quent application for substantially the saiu® 
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(12 ) Heard and finally Heckled- (Co/////) 

( II ) Miscellaneous Proceedings, orders 

in— ( 61 ) 7 ////) 

relief, A I Jl 10‘28 l/ah, 244 r »07 I C 390. i 
see also 14-0 LJ 481=12 ! C 151. j 

—Dismissal of an application to sot aside 
a decree on ground of fraud bars a subsequent 
suit to set aside the same decree for fraud. 

45 I C 250. 

— <)ncc the question as to a legal repre- 
sentative is^ decided by a Court under O 
XXff, r. 0 , it cannot he re-adjudicated upon 
in a regular suit separately. A I Jl 192C All. 

439 = 48 A 422 = 24 A L J Mi) = 94 I C 157. 

— But the Madras High Court has held j 
contrary. Thus in a previous case, an appli- 
cation by an adopted son for a succession 
certificate was dismissed by the lower Court 
on the ground that there was no valid autlio- 
rity to adopt and no valid taking in adoption. 

It was held that as there was no final adjudi- 
cation on the validity of the adoption, the 
(piestion was not res jvdlmt a. A I B 1925 
Mad 497 r 48 M 1=93 I C 705; soe also 20 I C I 
950 = 14 M h T 170 = 1913 M W N G73 = 25 M ' 
I J 279; and9MLT 403. 

And the Kagpiir J. C. Court, that an 
order rejecting an application to be brought 
on the record as the legal representative of a 
deceased appellant is not a decree and does 
note onstitute n;.9 judicata. AIR 1921 Na/y. 

23 = 17 N L R 45 = 52 I C 303. 

—Where a legatee undei a Will applies for j 
grant of Letters of Administration and is I 
opposed by a ]>arty as heir of the deceased, i 
on the ground that the Will was mere forgery j 
and the Court decides in favour of the Will ' 
being genuine and grants the Letters of * 
Administration it is not open to that person i 
to_ raise the question of genuineness of the ; 
Will in a subsequent litigation between the | 
legatee and himself. AIR 1930 Oudh 29 = G ! 
0 W N 024 = Tnd, Rul. (1929) Oudh 53G = 119 

: I G 456. j 

—A provisional order under 0 21, r. G3 ' 
can, after the lapse of time prescribed, operate ’ 
as res judicata. 5 L W IGI = 37 I C 401. | 

—And a Judgment in a Civil Court will 
bar a remedy l)y way of an application under 1 
the Indian Companies Act in respect of the I 
same matter. 4G I C 5SG = 87 P W R 1918 = : 
S6 P I R 1918; see also 41 P L R 1915 = 227 ' 
P W R 1915 = 28 I C 95; and 40 P R 1918 = GO ■ 
P W R 1918 = 45 I C 84. j 

—When defendants have been defeated in 
a previous suit as regards their contention 
that they are tenants in severalty the question 
is res jndkafa in a subsea iicnt suit. A I R 
1925 Cal. 427 = 40 C Ji J 50? = 29 OWN 25.3 i 

= 85! C 123. ' 


C.P. C. (1908)S. ir{ Could). 

( 12 ) Heard and finally Decided—(6V>7//J) 

( ^4 ) Mortgage suds. 

—A decree for re<lemption once obtained 
bars a subsequent suit for redemption, al 
though the decree be defective in so far as 
it neither fi.tes any definite time for the 
7 >ayment of the mortgage money nor jmovides 
for the cosequences of non-payment. 5 O L 
J G98 = 48 1 0 922 see also J2 I C 993; and 60 
C 367; and 8(> C 3GI. 

— Blit in the latiii* cases it has l>eeri held 
that a decree for redemption not fixing-jicrio/l 
for paying mortgago money does not bar a 
.second suit for redemption : A T R 1922 AH. 
377 = 44 A 730 =9 0 A L R 123= LR3 
j A 397 = 20 A L J 031 = 69 I C 167 see to the 
same effect. A I R 1927 0 457 = 40 W N 882 

= 105 1C 93. 

—Any matter arising in a previous rede- 
mption suit which was dismissed for failure 
to pay decretal amount, and /lecided in that 
suit, cannot be reopened in a subsequent 
redemption suit AIR 1929 AH 409r(1929) A 
L J 7Gl = Tnd Bui (1929) All 1053=1 19 ! C 525; 

see also 2 I C 662. 

— But this does not mean that subsequent 
redemption suit itself is barred : 1929 A L J 
7G1 = A I R 1929 A 409 see also 24 A 44; and 

46 B 348. 

—Where in a suit for redemption, the 
Court passes a decree for redemption on 
payment of certain amount in default of 
I which the suit was to stand dismissed and 
j money is not paid. The plaintiffs can bring 
f suit to redeem the same mortgage; the iuter- 
j pretation of the decree being that the dismi- 
I ssal of the former suit left the parties in the 
! same jmsiiion as before the suit. A I R 1922 
! All 377=44 A 730 = 20 A L J (;31 r L R 3 A 
i ^ 307 = 9 0 & A L R 123 = 69 ! C 167. 
I — Non-paymet of second instalment of 

j money in accordance with the preliminary 
! decree by plaintiff in^ the redemption suit, 

. does not bar a fresh suit for redemption, since 
I right of redemption could only be extingui- 
I shed by final docroo. AIR 1923 Lah. 680 = 

75 1C 919. 

—Similarly, a dismissal of redemption 
i suit for default does not extinguish right of 
redemption under s. GO, T P Act and does 
I not bar a second suit for redemption of the 
I mortgage. AIR 1?29 Bom IIG = 30 Bom L R 

1089 = i!3 I C 384. 

! —A mortgagee who has sued for and 
: obtained a decree for possession under his 
; mortgago from the mortgagor is barred from 
brinpng a fresh suit for xiossession unless he 
had been dispossessed after the date of the 
former decree. 2 Lah L J G7B = 67 I C 281. 

: —In a mortgage suit the execution pur- 

i chaser applied, by petition to bo joined as 
party-deft. On plff. opposing the application 
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( 12 ) Heard and finally Decided— (Oo«^d) 

( 34 ) Mortgage suits— 

was rejected. A mortgage decree was passed 
and the plffi then sued to eject the purchaser 
HeM, that the defts were not debaiTed from 
setting up a right of redemption. 22 C W N 
543 = 28 CLJ 256=:44 IC 521. 
— A mortgagee cannot deny the mortga- 
gor’s title and no issue of title is necessarily i 
involved in redemption suit. A decision ; 
tiierefore, in a prior suit relating to invalidity j 
of deed of gift does not operate as res judicata i 
in a subsequent redemption suit. 7 Luck 73 ! 

(90-l)=A I E 1931 0 2G3 = 8 0 W N 809. | 
— Kedemption suit — Possession of part of ' 
mortgaged property claimed— •Siibse(pient suit | 
for proportion ate contribution for part i 
owned by otlier party is not barred by re.s i 
judkata. AIR 1929 All GOG = (1929) A L J : 
‘ 11G2 = Ind Rul (1930) All 834 = 126 1 C 354. ! 

— Decree in mortgagee’s suit with option 
of redemption not being executed a suit for 
redemption after the date fixed in the decree, 
for redemption is barred : 39 Mad 896 = 30 
M L J 13 = 18 M L T 59G = 32 I C 30. 
—In other words second suit is not 
maintainable for the same cause of action 
Mortgage— Second suit not maintainable for 
same cause. 8 A L J 599 

— The dismissal of a previous suit for 
redemption upon an alleged mortgage is no 
bar to another suit for redemption on 
another mortgage in respect of the same 
properties, under the provisions of ss. 13 and 
43, Civ. Pro. Code, 1582. 8 A L J 47 = 9 Ind 

Cas 53. 

— But as to the conflict of decisions on this 
point see (4) Directly and Substantially in 
issue-(B) Might and Ought. Second suit for 
redemption is not barred where a prior 
decree for redemption does not put an end to 
the relationship of mortgagor and mortgagee. 
AIR 1931 Bom 480 = 33 Bom L R 844=Incl 
Rul (1931) Bom 607=134 I G 699. 
— Decree for redemption providing pay- 
ment of mortgage money by instalments in 
default of which mortgagee is to remain in 
possession in lieu of interest and reserving 
right to redeem does not bar a subsequent 
suit for redemption 45 B 1335=23 Bom L R 

693=63 I C 902.. 
—Redemption suit-Decree not drawn up 
as per 0 XXXIV, r, 7— Subsequent suit for 
redemption is not barred. AIR 1925 Lab 
31=5 Lab 371=84 I C 67. 
—Dismissal of redemption suit as prema- 
ture does not bar a subsequent suit for 
redemption. 19 I C 393=6 S L R 140 

—Heard and finally decided-Suit for 
redemption- Decree not made absolute-Exe- 
cutlon, time barred-Second suit-Mairitaiu- 
■ see. 43 Bom 334 (F B)=49 I C 894; 
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( 12 ) Heard and finally Decided— -f ConUl) 

( 34 ) Mortgage suits— f Co7itd) 

nnd 1908 P L R 1G9=43 P R 1907 = !0I P W R 
1907; and 1908 P L R 104=1908 P R 93 = 
1908 P W R 133; and AIR 1925 B 300 r 47 B 
G92 = 25 P>oin L 11 358 = 72 I C 556; and A I R 
1927 B ;'2r50 B 73nr28 Bom L R 1325=98 I C 
943; and 29 A 481=(1907) A W N 137 = 4 A I. J 

447 . 

—Passing of final deoiaiC in redemption 
suit operates as m'/Wicn/a to a fresh nsle- 
m]>tioii suit on tlu^ stime mortgage. A I II 
1925 Budh G9G = 28 O 0 212 = 87 ! C 290. 

—But a final deeret^ for sale carmot bar 
redemption suit. A I R 1925 Mad. 1191 = 86 

■ 1C 52T.- 

— Where the right to redeem was in issu^^ 
in a mortgage suit for sale and Court decreed 
the sale, a fresh suit for redem}dion is barred. 

A I R 1926 Mad. 816=49 M 691=25 L W 258 = 
50 M L J 612=96 I C 607. see similai'ly. AIR 
1922 Bom 127 = 46 B 348 = 23 Bom L R 1176 
= 64 1 C 1004, and 29 A 481 =(1907) A W N 
137 = 4 A L J 447; and 43 B 703 = 21 Horn. 

BR 720= 52 I C 466. : 

—Ohder—DGc.hioii in suit for redemption ‘ 
brought by mortgagor having no right then to 
redeem operates as tbr judical a insnb.sequent 
; suit for redemption brought when the mort- 
I gagor acquires such a right. AIR 1930 Oudh 
j 270 = 7 0 W N 209 = Ind. Rul. (1930) Oudh 
, B29 = 122 I C 769. 

I —But in later cases it has been licld that 
j in a suit for redemption a decree for payment 
I of the mortgage amount by instalments was 
1 passed under the Deccan Agriculturists’ 
j Relief Act, but the deci’ee was left nnexci- 
j cuted. Mortgiigor or any person claiming 
I under him by a title subsequently derived, 
i cannot bring a suit for redemption of the 
: property. His remedy is in execution. 20 
J Bom L R 164=42 B 246=44 I C 908. ‘ 

! —Where a plaiiitijff alleging as purchaser 
of mortgaged property, sued for redemption 
before expiry of redemption period the 
purchaser having been found fraudulent the 
suit was dismissed. Suit after expiry of 
redemption period is barred A I R 1928 
Bom 349=30 Bom L R 902=1 13 I C 155. 

—Dismissal of a .suit for wrong descrip- 
tion of property doe.s not bar a .subsequent 
Buit. 2 Pat L J 313 = 39 ! C 126. 

In a mortgage suit by a puisne mort- 
gagee, the prior mortgage was recited in the 
plaint and the District Munaif, while dismi- 
ssing the suit, found the amount due on the 
prior mortgage. The pui.sne mortgagee 
appealed to the District Judge but did not 
in his grounds of appeal, take any objection 
to or umke any mention of the finding on the 
question of the prior mortgage and the decree 
of the Pistrict Judge \Yas silent upon tlm 
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C. P. C. (H08) S. U ( GonUl ). 

( 12 ) Heard and finally \^tc\M~-(Con((l) 
( ;J4 ) Mftftjcaice smh~~iConlil) 


i C. P. C.(H08) S. n ( Could ). 

I ( 12 ) Heard and finally DtdM-iCoutd) 
i ( 24 ) suils— 


the liudinj^' ;L})Oufc tlie i i 
prior morlj»*a«'e by the Munsif could not he ^ 
in<‘or|)Oi*jded by implication into the decree ! 
of the Disiric.t dudj^e and the nndin<»’ did not ! ( 
ornn’iite as ind Iraki a^ndnst the prior i 
mort^^aifoe. 21 M L J L T OOrO T C i 

lisr, (1 ) see also 99 I 0 658 r A ! R 1927 M 431; i , 
and I C LJ 337; and 57 PR 1907. j . 

— hi a former suit by mortgagoi* for sale 
])rior incumbrance was mentioned in the 
plaint but no relief was claimed in respect of 
it. ITold there ds no res judicata 9 T <’ 28r>r9 
MLT 90=21 M L J 635. 

— First suit under the Dekhan Agricul- 
turists Tlelief Act to redeem treating the 
alienation as* mortgage — Plea taken in the 
})ody of the plaint and not in the prayer that 
the alienation was void beyond the alienor’s 
life time— Dismissal of the suit on the 
ground that alienation amounted not to a 
mortgage but a lease— Second suit in eject- 
ment-Plea that the mortgage was not biiidiiig. 

15 Bom L E 266=37 B 224 = 19 I C 558. 

— In a suit for redemption of mortgage and 
also on title, the question of title was exclud- 
ed from consideration. Dismissal of this suit 
would not bar a subseepaent suit on the stren- 
gth of lease and title. 7 M L T 354=51 C 262. ' 

— Suit on latter mortgage does not bar 
subsequent suit on former one. 10 L B R | 
3t>0 = 69 I C 897.; see also AIR 1925 0 379= 1 
12 0 L J 127=86 I C 748. { 

—Mortgagor suing for accounts under | 
(me mortgage— Mortgagee putting forth other ; 
mortgages— Court deciding suit only with | 
respect to one mortgage— Decision does not ; 
liar subsequent suit on other mortgages. | 
A I R 1925 Bom 311=27 Bom L R 488=87 \ C ; 

716. I 

—Mortgage suit— Failure of plaintiff to ! 
appear on the day fixed for appointing a ' 
guardian to minor defendant— Dismissal of 
suit for default — Fresh suit is not barred. { 
A 1 E 1922 Pat 252 = (1922) Pat (Sup) 81 = 6 ' 
Pat L J 650=2 P L T 572=63 ! C 570. 

— Where the parties have invited the 
decision of the Court as to whether a claim 
for a personal decree under B. 90 of the T. 
P. Act, is within time and the issue -has been 
substantially tried, the matter cannot be 
reagitated upon an application under S. 90 of 
the T P Act. 13 N L E 76 = 39 ! C 854. 

—Hindu widow held entitled to^ mortgage 
property as life-owner — Question is judk 
caki iiTsabsequent suit. AIR 1925 All 417 
= L R 6 A 182 Civ = 86 I C 849. 

— Mortgage by Hindu father — Suit by 
sons for ' r>artiti on— Mortgagee joined as 
party- -C’-ourt deciding that mortgage bound 
whobrfauuly property and reduced rate of 

iu (/t) V? 


ink? rest -Bait by luorlgagee againsi father’s 
share to rt^coval' the disallowed interest is 
barred. A T H 1929 Oudb 275=4 Luck 7i:i = 
t; O W N 281 r ind. Rnl. ( 1929 ) Omlh 462 = 

118 I C 766. 

— Suit by iransfen ‘0 from widow for 
rede.mptiori— Mortgagee urging in appeal his 

reversionary right Overruled for not raising 

it in first Court— Subsequent suit by mort- 
gagee claiming reyersionary title after 
widow's death. 87 1^ E 1913=82 P L R 1913= 

91 P W R ( 1913 )= 18 I C 787. 

— Aloi'igage land owned by widows was on 
thier death mutated- in favour of proprietary 
body including mortgagee — Some proprietors 
obtained preliminary decree in redemption 
suit i)ut it wat not executed — On partition 
land under mortgage fell to certain persons 
who again instituted >siiit for redemption — • 
Ih*evious suit held to operate as res judicata 
both as regards right to redeem and amount 
due on mortgage, although many suits could 
be. brought for redemption of mortgage. A I 
R 1930 Lah. 423 = Ind Eul (1930) I.ah 190 = 

12 MC !80. 

— After x>relimi nary decree in a mortgage 
suit for sale, certain persons were brought on 
record as egal representatives of the deceased 
mortgagor. They challenged the mortgage 
for want of oiisideration and legal necessity 
I but final decree w^as passed against them, the 
j Court having refused to go behind the preli- 
I minary decree. The final decree would not 
I operate as res judicata in a .separaie suit 
i brought by them for declaration that the 
decree %vas not binding. A I R 1929 All. 252 
■ = (1929) A L J 425 = Ind Eul ( 1929 ) All 382 
I =U5!C462. 

; — Where decree directing the mortgagee 
I to take away mortgage-money deposited by 
! the mortgagor and to deliver property was 
i j)assed in previous suit and where plaiiitiif 
i applied for delivery of ]jro)>erty pd gifted it 
I to the plaintiff but his application for deli- 
^ very was dismissed it was held that^ sub.sc' 

; queiii suit 'for redem]>ti<>n by the plaintiff is 
1 barred. A IR 1925 All 484 = LR 6 A 241 
I Civ. = 85 ! C m. 

j — Mortgage of land and subsequent sale 
1 thereof to mortgagee — Sale in contravention 
\ of law— Adverse possession by mortgagee 
I after sale — Mortgagor obtaining possession 
j but mortgagee regaining it on basis of pres- 
1 criptivo title— Suit for redemption by mort- 
i gagor is barred. AIR 1930 Bom 135 = 53 B 
! 676 = 31 Bom L R 778=Iud Rul ( 1930 ) Bom. 
! ^ 113 = 1211X113. 

! — Where decision of a collateral issue in 
i ! the previous suit was by no means unnece- 
I 1 ssary for the xmrposes of that caso the same 
' ' question catmot subse(|uently be agitated in 
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C. K C. (1908) S. iiiContil ). 

( li ) Heard arul finally Decided— 

( 34 ) Moflj^aj?:e su tis~-( ( Jondd ) 

a la, tor Knit. (1930) A L J 1309 rind Riil 
(1931) All 242 r 130 1 C 194. 

— must he complete and final scttle- 
namt of aa, counts ludweon mort«^^u^or and 
mortj^aijjiec in redemption suit, but a separate 
suit ior nu'sne profits from tlie date of decree 
to date of [»ossession is not barnal : ;>! I> 027 
9 Tlenj \i \l Ontt and 1920 It 13 r 2 It :iS2 r 

84 1 C 395. 

“■Wlujn appea,! has 'boon made ai^^ainst am 
order re custnj,;' to ex tend ‘ ti me for i)ay ment 
of the mort^ai»'<i nionoy and dismissed, the 
H:im« point cannnot 1)0 raised ajOi’ain as a 
!L<'roun<i in iui appcja) aj^jaifist the tinal decree. 

14 N L R25r 42 I C 392. 

— One of tiiree co-mortgagors sellinj? his 
share but in a redemption suit alleging sale 
to be not genuine but withdrawing the plea 
— Decree passed in co- mortgagors’ favour — 
Suit by transferee’s representatives for ])arti 
tipn is not barred as the (piestion of validity 
of trau.ster was not finally decided. A I It 
1929 I\fad. 291 r Ind. Rnl. ( 1929 ) Mad. 321 r 

' 116 10 137.. 

—Nino out of 15 properties mortgaged 
were^ purehased by mortgageii, 4 by A and 2 
still in mortgagor’s posse.s.sIon~A suing for 
redemptipu making mortgagor and ruortgagoe 
<lefemTatits--(h>urt taking aticount of liability 
for redemption anddoeidiiig that certain sum 
was payl)lo by properties in mortgagor’s 
possession -'Decision is binding on mortgagor 
in. his Htibsequont redemption suit. A I ll 
1929 All 814 = (1929) A h J 908 = Ind. Rnl. 

( 1929 ) All, 945= 119 1C 97. 

--If in a- mortgage suit the intention of 
Court is only to declare and maintain a rela- 
tipjiship of mortgagor and rnoitgagee between 
the parties and also to iix the amoun of the 
mortgage money due from the mortgagor to 
thc'uiortgageeand to ..declare the mortgagor’ts 
right to recover possession on payment of 
tiiat sum of money, then the matter a|;i to 
when and how the mortgagor any re<‘.over 
ftos.session of the mortgage<l property, or tlie 
mortgagee may foniclose or sell in ‘default, 
and thus in either (Jime t>ho mortgage be 
(^xinguished, must be held not to liave been 
linally heard :ui<l decided. A f ft 192><) Ondh 
4f).5 = 7()W N 902=(nd. ftuh (1931) Dudh 
^ 123= 130 1C 75. 

( .15 ) Ohiliit* (lietiiiu Of 'iiinfe opinion on 
Iftfittes. 

--An obiter dictum or a mere remark 
which is not the bases of a decree does not 
opot ate as res judic;ita I ft 1929 L 251 = 114 
1 O 3:n = A I R 1929 L 225; see to the same 
(^tfecl 1 1 ft.>m L ft 3f)tl = D M L T 200 r 3 I C 
|24:atvD^ 0 1. J 113 = 28 I C 2|7; and 21 W 


I C. P. C*(I908)S. !l ( Contd ). 
j ( 12 ) Heard and finally Decided— (Co;^/^/) 

: ( 35 ) Obiter dicluni or mere opinion on 
' necessary issueS”"-(6'owc/r?) 

R 189; and 84 I C 631 = A I R 1924 A 884; and 
14 M 312; and 1929 A L J 540 = A I R 1929 A 
521; and 21 W R 30; and 2 A 843; and 73 V ft 
1916 = 29 I C 778; and 50 P R 1899; and 56 P It 
1916 = 35 I C 542; and 4 Pat L J 682 = 1919 V 
n (5 C 343 = 52 ! C 338; and 124 I C 472; and 
A I R 1930 I. 634; and ‘.^0 A L J 784 =76 1(1 
618 = A I R 1923 A 15; and 94 P L ft 1910 = K 
I C 495; and A I, R 1932 I. 21 and 36 C W N 238; 
afid 13 Bom \i ft i06i = 12 I C 813; arid 1917 
M VV N 327 = 40 I C 820. 

— Tims a nuin^ suggestion by Pouri, to 
ta,ke a proceeding contemplated by a certain 
tmactmeni is not reif judloatu on the (luestion 
as to whether that particmlar enact juent 
applies. A I ft 1921 Mad. 126 = 13 L W 37 = 
(1921) M \V N 181 =61 i C 979. 

— Similarly, observations in a judgment 
relating to a different matter though conne- 
cted cjuiiiot bind a third party and the 
judgment itself cannot be evidence against 
him. A I ft 1930 Mad. 751 r ( 1930 ) M VV N 
396 = [nd. ftuL (1931) Mad. 314 = 129 ! C 650. 

— A decree in a rent-suit enhama ng rent 
and holding tenancy to be permanent. Dis- 
missal on review. (.)}>servations as to nature 
of tenancy are not mjndlmla.. A I ft, 1927 
P C. 102 = 8 Lali. 573 = 54 I A 178 = 52 M li 
3 663 = 29ftom. L ft870 = 3l C W N 677 = 
(1927) M VV N 481 =39 M L T lOi = 25 A i; 
J 959 = 28 P L ft 658 = 26 L VV (;34 (P. (1) = 

101 1 C 355. 

— In a former suit for partition by a 
Khoja son against his father and other bro- 
thers the first court held that the son could 
claim partition and that the property was 
ancestral. The appeal Court held tluit tfuv 
plaintiff had no right to claim iiartition 
against his father and also remarked that 
the other question was not tioi-essary for 
the decision of the ease but l.hat it was advi 
sable to expi-iiss an o|)inion on iho oilun* 
qne.stion and c.oncluded by saying that the 
property was rjo I proved to be a.ne{^siral In 
a Hahse<piO!it suit by Uui falber, Held that 
the .s<u‘,orid ([uestion was not res judicala. 13 

Bofl! I R 1061. 


( 3(t ) Other 

— An adver.se decision as to plaird-ilf’s 
; right to impeach a transfer which was then 
! not a valid transfer but only one of 
i amee^uon is not res judicata as regards his 
subsequent suit to impeach the same transfer 
after the limited owner’.s deaih. A I ft 1921 
Lah 1,3.3 = 3 Lah L J 211=61 I C 375. 

— A plea of discharge which tlie plainiiiV 
failed to prove in a prior suit brought by the. 
defoodarit against ])laintiff to recover waram 


UosAi'a Mi India (Jouaoiidated Oivil Uigost. 1^11—1^34 


(V/7 

C. I». C. (I908)S. li (Contd). 

( 12 ) Heard and finally Decided-— (6* 

( 36 ) Other suits 

will not conatitutti res jadicaia in a aubae- 
<^uoatsuit by plaiutifi: for the return of a 
loan advanced to defendant. M W N 1912, 
m-ii M L T 201=1 3 lud Cas 649. 

( 37 ) Parillion suits, 

AVIierc declaration as to pliFn title to 
the land in dispute was given, but as to the 
pHT’ claim for possession it was directed that 
he should bring a partition suit against his 
co-sharers, it was held in such partition suit 
that the question of plff\s title operated as 
res judicata as between the parties. 87 t C 811. 

=AIR!926C80. 

—Where a plea that the dcceaesd [was 
separate was embodied in the judgment it was 
hold to constitute res judicata. A 1 11 1925 
Mad 1179=49 M L J 104=22 L W 455 = (1925) 
M W N 713=90 i C 509. 

—Where a decree had directed a. partition 
to be made, but actual partition was not 
carried out, a second suit for partition is not 
barred by res judicata. 14 Bom L K 1198=37 
Bom 307=17 1 0 955. 

— But a decision in partition proceedings 
is liinding even though the partition had not 
been ultimately carried through. 1 U F .h 11 
(B K) 39=54 I C 303 
. —And a decree in prior partition suit bars 
a fresh suil. to re-opeu tiie partition. 1918 

nice 134. 

— VVlicre a suit was allowed to he with- 
drawn with liberty to bring a fresh suit 
without the consent of other }>lain tiffs it was 
hchl that such an order was without jui'isdic- 
tiou, ami suit must be deemed not to be 
witlnlrawu. Fresh suit for partition is not 
barred by previous suit, cause of action 
being a recurring one. AIR 1922 Pat. 489= 

I Pat. 228. 

— First suit for partition— Second suit 
for possession of certain items on the basis 
of partition alrea<l v effected- Whether barred. 
8m ' (1918) M W N G38 = 24 M L T 434. 

— First suit for partition of some items 
of . family properties — A subsequent suit 
for otlier items is not maintainable even if 
properties lay in difircrcrit jurisdictions. A T 
li 1923 Mad 584 = 44 M h J 652 = (1923) M 
. W N 294 = 17 L W 740 = 72 1 0 430. 

— But where the pl^^ was not aware of the 
existence of certain survey nuihber clue to 
th,C" fraud of the defendant iiou-inclusion of 
it in a prior suit for partition does not bar a 
subsequent suit. AIR 1931 Sind 27 = Iiid. 

Rul. (1931) Sind 40 = 130 I C 552. 

— And where the properties are left out 
with, consent of the parties second suit for 
partition is not barred : A-I R 1928 C 459 = 


678 

I 0. P. 0. (1908) S. n ( Conkl ). 

1 ( 12 ) Heard and finally Decided— ( Contd) 
j ( 37 ) Partition ( Concld ) 

! 32 C W N 1023 = 1 10 I C 60; and A 1 R 11*29 
I 13 323 = 31 Bom I R 640. 

— Previous unexec;uto<l decree docjs not 
' bar fresh suit for partition. 77 i^R 1915=164 
P W R 1915 = 31 I 0 203. 

! — A coiuproiuisc decree for parti I ion. wns 

I not executed and became barred by I line. 

! The pli!:’. now brought a fresh suit for parfi- 
I tion: that a joint tenant can apply I o 

i the Court for partition so long as tlm joint 
! tenancy exists, and therefore the pHT’s 
I present .suit to on force jiariilion was not 
i; haired by the previous <lc<ircc, though no 
i suit would be maintainable to enfor<*e Miat 
I decree, //ei/d that the prcsenl' suit was 
i not barred by the previous decree bmxanse 
that decree was conditional on payment of 
! money to the deft. 77 P R 1915 = 104 P W 
R 1915= 3M C 205. 

I — A suit for declaration that an alici.miion 
I in favour of the defendant is invalid was 
! disniisscd for default. Subsequent suit for 

* partition and possession of a share is not 
; barred. 39 M L J 412 = 12 L W 431 = 60 I C 

I ' ^ 

\ — A decree was obtained by son declaring 
' alienation by father not Inndingon liim urn! 

for recovery of liivS share afler father’s 
I death-A lienee sulisoquently suing for.gcmual 
I partition — M’attcr is res Judiotfa as regards 
i«proiMU’tics sold, Init the alienee ran get other 
pro]>ortie.s as sulistitute.' A I It 1920 Mad. 
211 = 49 M 483 = 19 M L J 079 = { 1925) M W ■ 
■j . ■ N84:4 = 911 C 868. " 

* — K , a .Hindu widow, sued the Indr of 
her hnshamPs luothcr to r<aiovor ]»y partition 

I her;hushamrs share in certain hunls but, 
failed. Later tlie plaintilV claiming Ihnmgh 
I K.’s husband, sued defendant io^ n*eover 
■ possession of the house in which K resided' 

: during her lifetime. In both the sniis it was 
: alleged that the brothers had already sei a- 
, rated as regards houses, ffe.fd^ that I lie suit 
' was uot barred by rcf»v/wd/m/u, for what wa,s 
, suhstantiall.y in issue beiwetui the parti<‘sait 
the second suit, did not; necessarily e;dl for 
I decision ami had not in fact he.<ui (leeiVjr-d in 
the lirst suit. 13 B L B. 1031 r: :i(; B l:>7 - 12 
I ■ \ ‘ hUl. Ciis. 7IL 

; ( 3S ) d' ( 33 <i ) Pkt 'mU rejecdon or refuru nj 

' —Bee also cases under inMMI V, n% 11 
I and 13. Order returning p!a,int as diselnsing 
I iio cause, of action under O 7 is not -rc.^ jud'i 
I CMd; (1920) M W n 616. 

; . ( 3fi ') PfnmM.plion suits. ■ 

' - Afibr a contract for sale of a nsdial lo 

; strangers the mahal was s<dd to A'ctidees 
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( 12 ) Heard and finally Decided— (CWcC 
( 39 ) Pre-emption suits— { Co7idd ) 

having preferential pre-emption right, and 
haying notice of the previous contract. The 
suit brought by the strangers for specific 
performance was referred to arbitrator who i 
directed that a right to pre-emption was no 
defence and that speciiic perlormance be 
granted. The Court passed decree on the 
award. The vendees brought a suit for pre- 
emption. Held that the right of pre-emption 
accrues only on the sale taking place and as 
the sale sought to be pre-empted was effected 
when the court executed it in pursuance of 
the decree for specific performance, it <;anuot 
be said that the question of the right of 
pre-emption was by implication decided 
i)efore the sale. The right at tiiat stage could 
not be claimed as of right : 1933 A L J 094 r 

ALRI933 A50. 

(40) Principal and Afjenl^ salts bel ween. 

—Where amounts due in respect of certain 
transactions arc settled in a suit between 
principal and agent a second suit in respect of 
same transactions is barred A 1 R 19ii5 Lab. 
596 ( 2 ) = 7 Lah f. J -420 r 26 P L R 685 = 

92 I C 198. 

(41) Reliefs dlifcrcnl, 

—•Where in an administration suii, a decla- 
ratory decree is passed, another suit pra;^'ing 
that the shares declared by the previous 
decree be distributed is not barred by re,s 
judicata. A I 1921 L B 22 = 11 L B E 00 = 

64 1C 813. j 

—And where A, purchaser of certain 
properties sued B, Ins vendor, and € for 
possession. vSuit was dismissed on ground 
that C was entitled to the property owing to 
an earlier purchase, whcreui)oii .4 sued C 
again as a reversioner impeaching the alieiia- 
iiou.to (J, Hcldi that the former suit did not 
operate as a bar by res iudlcafa to the latter 
suit. 151 P W E 1915=08 P E 1915=31 I C 159. 

— On construction of the Statute governing 
the matter plaintiff was held entitled to 
collect mmml rates for certain years. In a 
subse<iuent suit respect of another period, 
question is not res judicata (Per Macleod C. 
J'iSAa/?-, J. dissenting and Fawcett fj. doub- 
ting ). A I R 1921 Bom 87 = 45 B 1260 = 23 
Bom B R 749 = 64 I C 162. 

(ir.) Rcllnqulshmeni of Portion of claim 

— i'ee alsti under (K 2f>. 

—Tn a miit for ejc4d.iuenl. plff, included 
within the houudaries described in the plaint 
two parcels. A and Band alleged that the 
deft, had disp<.>ssessed him therefrom. How- ' 
ever, before -Jcloimnissionor at the local 
enquiry^ and trial, the plff relinquished 1 


C l>. C, CI908)S. if (Co^ikl) 

( 12 ) Heard and finally Decided— (Co?i/<7) 

(42) Relinquisliment of Portion of claim— (C'owr7c/) 

his claim without leave of the court in respect 
of the parcel B and the suit was dismissed 
with regard to that item* Held that a subse- 
quent suit for recovery of possession os 
parcel B, against the same deft, was res 
judicata. 20 C L J 11 = 40 I C 408. 

( t/3 ) Remand Order, 

— Where the lower appellate C'ourt rema- 
nds case dii*ectiug one of several do<;uiueTiiB 
in question to be admitted the successor of 
the d udge is passing order is not boundliy 
it and can make a second order of remand 
directing that all the documents should be 
admitted wiien case comes up again before 
him. A I R 1929 Oiidh 398 = Ind Eul { 1929 } 
Oudh 295 = 1 16 I C 55 see also A 1 E 1925 Cal 
1010 = 42 C L J 224 = 90 Ind Cas 512. 

— In ail appeal to the High Court against 
a decree passed by a Lower Court on a 
remand of the case to that Court by an order 
of the High Court, the Appellate cannot 
challenge the propriety of the remand order. 

46 1C 816. 

(11) lies judicata by impUcaliou. 

■—There eau be no decision by necessary 
implication except in respect of the matler's 
wliich might and ouglit to have been mach^ a 
ground of defence or attack. 21 O (.’ I = 4 0 
L J 648 = 44 I C 368. 

— If a co-sharor omits io make any obj*;!*.-* 
fcion, which he is required by law to make, it 
must he deemed that he had made il and that 
under cl. (c) of sub-s. (1 J of s. 11 L U f^aud 
Eevenne Acl it must further be deemed ibai 
the Collector had proceeded to iiiquire into 
the merits of the objection and had decided 
them within the meaning of snb-s. ( 3 } of (he, 
same section. A I R 1926 Oudh 101 = 12 O L 
‘ J571 = 2 0 WN 872 = 91 1 C 583. 

—Pica of non-joinder not allowed to be 
raised in a suit on tbe ground that it was 
taken at a late stage. I’lea should }}e consider- 
ed to have been taken and to have been <h;- 
cided against tbe partv taking it. A I E 1926 
Cair>ll=9l IC 683. 

— Where a plaintiff sues for correction of 
an entry in Record of Eiglits of the defend- 
ant. ami subsequently sues for ])ossession of 
l>ro}>orty alleging that it was not the vlskar 
in'operty of the defendant but part of his nml 
in'operly ( w^hich would ha^e hecu the situs 
tion if his suit for correction of reconl had 
been decided in ins favour) the decision 
against the plaintiff in tlio prior suit is liai' to 
his subsequent suit. A 1 11 1929 Cal 385 = 49 
G L J 285 = 33 C W N 623 = lud Eul (1930) 
Cal 3 = 120 I C 147, 
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( 12 ) Heard and finally i 

( 44 ) Res judicata by implication- Y Coftcld). ; 

— Where tliu quostiou wiiether the defend- 
ajit executed a coi'taiti kahulb/of in favour of ^ 
the plaintiff was a material fact iti issue in a 
lu'evious suit and it was decided then that i 
the pi aiiititl f idled to prove the same there i 
the decision is res judkata corteerning every } 
thing in that kahtdhjat. A I R 1926 t..'al lli'28 = i 

97 I C 291. 

— Where a grant has been construed in a 
suit l»etweeii the parties, Ahe coustruetiou, | 
though erroneous binds them in a subsequent | 
stilt relating to property not involved in the , 
original Utigatioiu 31. ]VI D J 97 = 20 M L T 
■■•kY- ( 19)0) 2 ill W' N 9G = 4 L W IB3 = ; 

35 I C 266. , 

-'-Appeal from portion of decree- -Rest of • 
t he decree based o!i same reasonuig — Decision 
on first portion is res judlca(a> ^Phe other por- ; 
tion alone cannot, thereforo.be reviewed. A 
r R lO.HO iVIad 471 = d8 M h d 34.0 r Ind Rul , 
( 1930 ) Mad 775 = 125 I C .247. ' 

( 45 j lilght to sue reserved hy decree ; 
or by Covrf e;r(ra Jadickdly. 

-A stalcnioiit in a judgment that a fresh | 
suit may bo brought will not entitle a party i 
to hrin’g a fresh suit if lie is not otherwise 
cntitiedYo do so. A I R 1931 Mad.. 268 = 135 
1 ( ; 13;see 1o the same effect : 6 Bom. L R 594 
( dissenting from II A 187; and 5 A 595 ) and 
sec 8 M 77. A inerc expression of opinion by a 
<>.)uri that anotlicT’ suit, would lie cannot 
possiljly be held as bindiug on parties. The 
real remedy in such a case is to n{vpeJi] against 
that iudgmeni. 36 W 7s 23)>^ = 1 li 1932 C 

UtKriH C Ld 302 = 1 U 1932 C 200= 136 

IC 472. 

—Similarly a mere fact that llie Appellate 
court liberty to bring a fresh suit where the 
only ijuestion in the case was wliether the 
(lefts were annual or peruiancnt tenants, is 
n«>i siifficieiit to take 1 he second suit out of 
t lie bar of res Jadkafo. Vnnw h If 594; .52 I 
A 100 (PD) followed. A l it 1931 Bom* 417 
= 33 Rom. LRG13r 134 I C 696. 

--Where in a suit for money, the deft, 
pleaded discliarge and the Court decreed with 
the consent of jjarties the full amount, -reserv- 
ing the right, of ibe deft, to bring a separate 
suTt for the amount paid by him as alleged 
held, that the rosc-rvation by agreement was 
not known to law and that the subsequent 
suit for the anumni. was barred by resjiidkaia 
\H M B T 9:i = 2 D W 605 r 30 I C 260. 

- Whore a pi‘cvious suit was decreed quly 
abgaiuHt some defts. and dismissed agairist 
the rest for non-disidosuni of cause of action 
a subsequent suit is not res judica-ia. 245 P 
W 11 1912 = 5(5 P R 1912 = 251 P h R 1912 = 

15 I C 930. 


' C. P. C. (I908)S, II ( Contd ) 

(12) Heard and finally Decided- 
( 45 ) Rights to sue reserved by decree or by 
Court extra Judicialty — {Concld) 

— In a suit by an auction purchaser for 
recovery of lauds, the decree directed the 
dismissal of the suit on the ground of non- 
production o f the sale-certitlcatc, but reserved 
the right of the plaiutifl' to bring a fresh suit 
on obtaining the sale-certilicate. In a sceouu 
, suit by the plaintiff for recovery of the same 
property on production of the sale-certificate, 

; held the first suit did not operate as res 
! judicata, 18 M L J 198 see also 
i ' A I R 1930 t 634. 

I ( 40 ) SubJeckmaUer di^^^ 

; —it is not possible to conietul tliat tihe 
decision on the question of custom given in 
a suit about the propert-y situate in one 
: village is not m /iu/ica/n in a suit lirought 
about property situate in a neighbouring 
, village. A I E 1929 Lah. 769=iiKl. Eul. (1929) 

! Lah. 944 r 119 I C 768. 

; — See also cases under (4) Directly and 

Substantially in issue under the headings 
I (A) atid (B) supra. 

i ( 4S ) Suit on Pro, Note on original cause 
i of action. 

— The dismissal of a suit on a ppmissury 
; note is a bar to a subsequent suit. n.n the 
original cause of action. Plaintiif’s c,ause of 
1 action in such a case is one and Indivisible 
j and the fact that the transaction was 
! recorded ill his accounli hook did not give 
; him another or different cause of action. 

I It is only where a promissory note is invalid 
owuijg to soine inlierent defect therein tha.t 
i the party suing is entitled, to fall back on an 
action for money had. and received to his use. 
42 Ail. 1930 = 18 A L J 81 = 54 I C 424. 

- Where a suit by liquidators on a prqnoie 
for money due on shares is dismissed on 
, snerits the matter is ,re.s judicata and cannot 
]>e reagitated in the liquiilation Court : 80 P 
L E 1918 = 87 P W E 1918 = 46 1C 586. 

j { 4.0) Siiiis in claim cases, 

— See also under O. 21, r.l4. Third per- 
j son, whose claim based on mortgage is dis- 
; allowed and whose suit for declaration of imu-- 
tgage rights is dismissed cannot enforce his 
‘ I ights under the mortgage by a regular suit. 

! 44 M 268 = 12 L W" 725=28 M h T 420=(!92l) 
I At W N 33-40 M h d 7=60 I C 780, 

! ( oO )■ Vendor and Purchaser, 

* •-' Por a suH- by the real purchaser of im- 

i moveable ^l>rq.perty for possession, a eonveya- 





Uusai’s All lialia Consolidated Civil DiL'ost. i9ll — iy.'5'l 


C. P. C. (1908) S, 11 ( Could) 

HD Heard and finally Decided— (G’owid; I 

( 50 ) Vendor am! Purcliaser— | 

in!c from iho hGuamidar is not iiecessarv. 

24 ! C 17. 

— Bui a dismissal of a suit by purohascr 
lio enforce a clause in agreement between liim 
and .tbe vendor does not bar a subsequeni- 
suitby him to enforce another clause. (1932) 
P C L 121 (28) (Civ.) = A L R 1932 L 21 (Civ.) 

( 51 ) Withdrawal of s nits or appeals. 

—Sec also under 0. 23, r. 1, 

—In case of withdrawal of suit there is no 
decision on merits and there is no res judi- 
cata 110 [ u 818 r A I R 1928 L 710; see to' the 
same efl^cct 40 1 C 853; and 22 I C 918; and 1 1 I 
C83I; and 16 WR 276; and 2 Bom L R 871: 
and 12 W It P C 43 = 13 M I A 160; and 151 A 
W N 1885; and I 0 C 97; and A I R 1928 A 689; 
and 92 I C 885 r A I R 1926 M 490; and 19 P I 
R 1914; and 5 N L ESS = 3 I C 61 
-—Thus in a previous suit part of claim 
which was for rendition of accounts for a 
certain period was withdrawn— In a subsc- 
(piGiit suit, the issue as to rendition of 
accounts even for the same ])eriod could by 
rc-agitatcd. A 1 R 1928 All 689 = (1929) A L 
J 229 r lud. Eul. (1929) All. 270 = 114 I C 734. 

—Similarly, persons interested in a public 
(rust cannot bo bound by the result of a prior 
suit, in which no decision was arrived at and 
withdrawn fraudulently. A I R 1928 Mad. 268 

= 108 I C 199. 

— When a suit is dismissed on account of 
formal defect in plaint but with liberty to 
Hie a fresh suit, suosequciit suit on the same 
cause of action is not barred under 0. IT, 
r. 2 or s. 11. A I E 1930 Lah. 634rl30 I C 572. 

— And whether the leave to withdraw with 
permission to bring fresh suit was properly 
granted or not, is not a matter for the Court 
trying the subsequent suit to consider A 1 E 
1922 Pat. 44 r 64 I C 337 r 1 Pat. 90; see also 
9 A L J 378 = 14 I C 175; and 40 Ind. Cas. GU 
=:32MLJ 434ri917 Mad. W. N. 234 = 21 
Mad. L T 229; and 58 Ind. Cas. 806 = 31 Cal. h 
J 482 = 24 Cal W N 723 = 1021 Cal. 34 = 48 

Cal. 138 F. B. 

( 13 ) Parties— “Between the Same Parties or 
between parties under whom they or any 
of them claim, litigating under the same 
title.” 

St/nopsis. 

( I ) (ieneral Principles. 

( 2 ) Co-defendants, res judicata between. 

( I ) Ccneral Principles. 

( 2 ) Condition (1)— there must be conflict 
of interests between the co-defts. 


C. P. C. (1908) S. il(Ctm/r/) 

( 13 ) Vartlcs—Sf/nopsis ((Jontd,) 

( 3 ) Condition ( 2 )— necessity (o decide 
1 that. conflict in order to give relief to 

pHf. 

( 4 ) Condition (3)— -Ihat the conili<‘i was 
I finally decided. 

( 3 ) Co-plaintiffs, res judicata between. 

( 4 ) Explanation VI — Representative Suits 

( 1 ) Applicability and scope. 

( 2 ) Hindu heirs and adoptees. 

( 3 } Hindu Joint Family. 

( 4 ) Hindu joint family-Manager. 

I ( 5 ) Hindu widows and reversionej’s. 

! ( 6 ) Karnavan of tarwad. 

I ( 7 ) Landlord & tenant. 

' ( 8 ) Suits on behalf of comniuniiy. 

( 9 ) Suits relating to private right hebl 
I in Common. 

! (10) Suits relating to public right. 

(11) Suits under S. 92 C. P. C/ 

(12) Trustees, executors, administrator, 
oflScial receiver, auction-purchaser, 
mortgagor, shebait etc. 

I t 5 ) Judgments in rem. 
j ( 6 ) Litigating under the same title. 

I ( 1 ) General Principles, 

j ( 2 ) Landlord and Tenant, 

j ( 3 ) Mortgage Suits. 

( 4 ) Vendor and Purchaser. 

( 5 ) Other Cases. 

( 7 ) Minors, lunatics, insolvents. 

( 8 ) Pro-forma or nominal parties 
( 9 ) Same parties, meaning of 
( 1 ) General. 

( 2 ) Admiiiistration suit. 

(3) Co- sharers and heirs. 

! (4) Decree-holder, judgment-debtor, and 

• auction-purchaser. 

I ( 5 ) Landlord and tenant. 

I (6) Mortgage suit, 

i ( 7 ) Municipal council, Local Hoard, 

! Government, secretary of state, pn jari. 

( 8 ) Partition suits. 

(9) Partners and partnership. 

(10) Pre-emption suit. 

! (U) Vendor and Purchaser. 

I (12) Other cases. 

I (10) Under whom they claim. 

1 ) General. 

^ 2 ) Benamidar and real owner. 

( 3 ) Claim Cases. 

( 4 ) Father and son. 

( 5 ) Hindu widow and reversioners! 

{ d ) Jus tertii 
( 7 ) Landlord and tenant. 

( 8 ) Members of joint family. 

( 9 ) Mortgagor and mortgagee. 

(10) Purchaser at execution sale 
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C. P. c. (l<i08)S. n ( ConUl ) I 

( 13 ) 8>arties-%//o/),s7\s‘~((;o;<^)fcf0 , 

(It) Sliobaits, priests, vaian holder. i 

(12) Transferor and Iratisfcree. 

(ll)) Vendor and Parohaser. 

(H) WroiiM' Party. 

( j ) Genera! Principles. 

— -IMie condition tliat jndginents and | 
d(icre(‘,s l)ind only the partie.s and their j 
pi'i vies is based upon the maxim : re.si inie,r 
iir.Uie alien, noaere non dehel — i. e. a \ 
matte!* tran.s)icted between one set of persons j 
o!i<rht not to be allowed to adversely alfect a j 
third party—but it is only just that persons 
clainiin<| through or under parties to previous | 
jiroceedings should be bound by the decisions j 
thei*ein so Par as such decisions afteet the | 
subject-matter of their claim. The expression j 
“ i>arties ” broadly covers all persons having 
a right to control the proceedings, make 
do Pence, adduce evidence, cross-examine 
witnesses, and appeal from the decision if i 
appealable, and who would be affected by the | 
result of the case. Indian Courts have exten- I 
ded this rule to benamidar see 4 C W N 283; ! 
and 10 C 807; and 3 A 812; and 15 M 2G7; and i 
5 B L ll 321. A person who i.s merely inter- j 
ested in the case is not a j>arty ” 56 I C 386; j 

— The ground oP privity is property not 
personal relation. To make a man privy to , 
an action he must have ticquired an interest | 
in the subject-matter of the action either by 
inheritance, succession, or purchase from a 
party suhseqaentb/ to the action, or he must 
liold property subordinately e. g landlord 
and tenant see. A L R 1933 L 42 

— And a judgment against vendor in a suit 
begun after the sale does not create privity 
in the vendee : 35 B 297; see also cases under 
(10) “ Under whom they claim ” below and 
(d) Litigating under the same title ” belo^v- 
'riie expression “ partie.s ” also includes per- 
SOILS not claiming under the parties but repre- 
sentaied by them 6 B 703 e. g. shareholders 
in a company when represented by registered 
ohicor of that Company; or persons inter- 
(isted in the estate of a testator or intestate 
when represented by executor or administr- 
ator; or members of a joint Hindu family 
when represented by the manager of such 
family; see cases under Expl. VI below. 

— ‘‘ Parties ” cannot go behind a decree in 
previous suit. Ind Rut 1929 All 295 =114 

IC 871. 

— Where in the previous litigation inter 
partes a person has been feund entitled to 
a c(U‘tain share, he cannot claim Larger sharii 
in the snbsef|uo!it suit : AIR 1 93 3 0 318. 


C. P. C. {I908;S. I! (Oonld) 

(13) Parties— f Cow/ri?J 

(2 ) Co-defendants, Res judicata between 

(1) GeMBfal Principles. 

— Bee to the same effect the following 
cases in which it has been held that, aiiart 
from other conditions of res judicata, Ihrei; 
conditions must especially be satisfied so as 
to constitute res judicata between co-diifts, 
viz. ( 1 ) that there was a conflict of interests 
between the co defis, ( 2 ) that it was neces- 
, sary to decide that conflict in order to give 
relief to the plif, and ( 3 ) that the question 
was finally decided : A 1 R 1931 1^ (»23l = 1 
‘ R1931 .P C 257 = 8 OWN 973 = 51 M L 

: J 415=34 L W 439 = 35 C W N 1217 = 1 33 I C 
, . 721 P C; A L R 1932 C 739 = A J R 1932 C 

, 271 = 137 I C 46 = 35 C W N 1203 = 59 C 636; 

J A I E 1932 A 643 = 1932 A L J 605 = 1 R 
. I 1932 A 444 = A L R 1932 A 1008 =138 I C 552; 
J A I R 1931 S 170; AIR 1925 M 645 = 21 L W 
: 551 = 90 I C 124; A I R 1925 R 228 = 92 I C 

; 489 = 3 R 77; A I R 1925 A 546 = 23 A L J 

5 453 = L R 6 A 385 = 88 I C 130 = 47 A 778; A 
: i I R 1925 C 431 = 84 I C 846 = 51 C 997; A I R 
: I 1924 A 310 = 22 A L J 91 = L R 5 A 71 civ. = 
. ' 79 I C 803 = 46 A 220; AIR 1923 L 186 =71 
[ 1 I C 481; 17 Bom. L R 1106 = 33 I C 423 = 40 
. 1 B 2(0; 21 C AV N 693 = 25 C L J 322 = 34 i C 
. i 929; AIR 1929 M 638 = 1 19 I C 167; A I R 
’ 1926 Pat. 478= 97 I C 205 = 1926 Pat. 249; 

t AIR 1924 N 429 = 20 N L R 197=80 1 C 389; 
) I 33 M L J 740 = 43 I C 860; 63 I C 735; 16 Bom. 
t 1 L R 283 = 23 I C 944 = 38 B 438; 1913 M W N 
> 690 = 25 M L J 379 = 14 M L T 189 = 2110 

^ 15; 17 C W N 128= 18 I C 117: A T R 1928 R 

t 315 = 6 R 575; A I R 1932 M 298 = 1932 M W 
1 N 87 = 35 L W 288 = 62 M IJ 313; 40 I C 826; 

! 7 M L T 89 = 5 1 C 760 = 33 M 112; 5 0 L J 
I 611 = 1 I C 913 = 36 C 193; U B R 1907 C P C 5; 
t : 2 C P L R 52; 2 C P L R 55; 156 A W N 1895 = 
H 18 A 65; 8 C W N 30 = 3! C 95; 1918 M W X 
I* 580 = 8 L AV 473 = 49 I C 369; ,‘‘>0 I. C 60^1 r g 
1 i Bur L T 160; and AIR 1933 A 553; and A I 
. ' R 1933 L 586. 

- I — ^AVhere in a suit for partition the decree 
* ; declare the shares of every one of the pai*ti(^s 
^ interested in property, the declaration a.s i(» 
i the extent of the sharers of the defondaiiis, 

- is as binding between the co-defendants tliem- 

- selves as between the defendants ami the 

■; plaintiff. 22 0 G 300=6 O L J 529=54 I C 325. 
^ — In a xiartitioii suit all the parlies who 

^ are interested in the property are bound j>y 

the decision whether they are plaintiff's or 
. defendants. A I R 1923 B. 203 = 25 Bom. L R 
4 268 = 47 B 534 = 73 1 0 912. 

' -—But in a suit for ejectment where the 
i defts did not contest between themselves as 
i> i to validity of partition, there is no ro.s judi- 
f) i cata ‘AIR 1922 Mad. 404 = 77 1 C' 917. 
a ; — On the death of the Burmese widow of 

L l a Cl^iiiaman ofl^e, daughters instituted 
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( !a ) Vatim-^Vontd) 

( 2 ) CO’defenaants, Kes judicata 

^ ^ between— (Co/z^<) 

( } ) General Principles— (Oo/^/cZ) 


c* p. c. (vm) s. 11 ( ) 

( U ) Pafties--( ) 

( 2 ) Co defendants, Hes judicata 

between -'(t 

( I ) General Principles —f 


an admitustraiion salt, the purpose uud olyect j 
<i£ whichiwas to have the mother sestate diro- ; 
ctod amoiiif her children, two sons and nvo i 
daiighlers, as lier heirs. To that suit the two 
sons and the other daughter of tlie deceased j 
lady were made party-defeni^nts. The suit' i 
was dismissed on the ground that Chinese i 

customary law applied and that under it the , 

sons alone were entitled. In a Rubsequent j 
brought hy the daughter, who was a defeu- ; 
daut in the earlier suit, against her brothers j 
and her sister, who was the plaintifE m earlier j 
suit olaiiniug the same relief as was sought i_u i 
the earlier suit, held that the subsequent suit ! 
was barred by the doctrine of ren judicata, Id ; 

R %2 m9--4)=5.o 0 h J 403=:J6 C W N 726=33 , 

P i;e\ 6W=137 I 0 328=34 B L E 1040=59 1 A : 
•M7~1932 A L .T 735=63 M L .1 64=36 L W 1=9 j 
(tw\ 047=A IE 1932 P C 1(51=1 E 19:32 P C , 
184=A L R 19H P C 260 (P C). 

But where in a previous suit there was 

no active coutroversey or conflict between the 
two sets of defendants, nor was there any 
Question between them which it was nece- 
ssary for the Court to adjudicate upon and 
there was no adjudication in fact the mere 
circumstance that the same point is at issue 
in a subsequent suit in which the same two 
sets of persons are arrayed as plaintifis and , 
defendants respectively, does not make the 
flficision in the former suit res judicata bet- 
ween them. 231 P L E 1012=220 P IT R 1912= 

i4 1 V 535. I 

—The question whether one of the co-de- i 
fendants though the power was not a nece- | 
wsary party and whether he put in an appea- \ 
ranee or not is immaterial when the above i 
conditions are fuiaiied, A I R 1031 P G 114 j 
- (1931) A L J 453^:35 C W N 661 r 53 C L J i 
5^ = 33 Bom L R 979 = 58 1 A 158 = 53 A 103 ; 

Ind Rui ( 1931 ) P 0 182 = ( 1 931 ) M W N * 
742 = 601 L J 196 = 34 Ii W 459 ( .F 0 ) = 

U2 rC 598 P C. 

—The iiou-appearaiice of one of the defen- 
dants in the suit and his allowing plainti:fi- 
to fight his battle as against his co-defendaut 
does not vender the rule of res judimta in- 
applicable. 1932 A L J 1063 (1065-6; = 139 1 G 
161 = I R 1932 A 542 = A I R 1932 A 620; see 
also 35 C W N 1203 = 137 I C 46 = A I R 1932 
C m = 1 R 1932 C 261 = A li R 1932 C 739 = 

59 C 636. 

— An issue raised by a defendant which 
is not strictly appropriate to the pleadings in 
the plaint cannot be held to have been a mat- 
ter substantially in issue so as to operate as 
res jifdimta between that defendant and an- 
oiher defendant who elected to remain sxparte 
after perusal of the plaint alone. A I R 1928 
:Mad. <530 r ( 1928 ) M W X 321 = ( 10 I C 596. 


--- Dcadsiufi as tn a [>oini' pleadijd hy one 
deft and sup]?<>r(ied hy another defi. (((ao'aie^s 
as res judicafi.a Ikdwcen ihcin : 9 0 C 05. 

-•■The role, of res judh'.ala tjinsi. 1 m applied 
to co-defis with caul ion A I \l ItrJotMiU = 

81 I G 846 = 51 C 997. 

PriiKfjpie of constructive res jndicnla 

does not ap])lv us between co-defts : A I \l 
19‘>6 0 568 = 94 1 (.1 235 r 4-1 0 L J 3)99 = 

30 C W N 4!5. 

( .2 ) Comlddiii ( / )~-There nuisf ^ he rofidlrl 

of Interests between the (Khdtfrntlanis 

— For a dt.scussion of case-law <m the .sub- 
ject sec A 1 R 1926 S. 282 = 96 I C 406. 

— Coiifiict. of interests is necessary io 
create a bar of res judicata between defis inter 
se : A I R 1928 E 315 = i R 1929 R 78 = 1 14 
.1 U 686 = 6 R 575; see also, A I R 1925 L 434 
= 26 P L B 504 = 7 L Ti J 195 = 90 I C 250; 

A I R 1921 L 47 = 3 ij L J 223 = 62 I G 665 
= 2 L 88; 57 1 C 594; 35 I C 932; 35 P L R i9U; 

P L R 1900, ]). 409=70 P R 1900; 140 P H 1890 
and AIR 1933 R 260; and A I R 1933 0 566; 
and n M 204: and 15 M 264; and 14 M 324 
(overruled in 28 M 457 but later reiieil on in 
A I R 1922 M 452); and A L R 1933 M 438. 
— xA decision alfectiug the right of oiu^ 
defendant as against another irs a decision' 
partes so as to bo res Judicala. -i I R 1929 
Ondh 275 = 6 0 W X 281 = 4 Luck, 713 = Ind. 

RuL (1929) Ondh 462 =118 1 C 766. 

— But whore there is not contest lH.,Uyecn 
deffcs inter se in a prior .suit and the snii, is 
dismissed as against them and tJiey had no 
opportunity of filing a])peal against a finding 
it was held that the decision in the prior suit 
was not res judicata in a subsequefit suit by 
one of the dWts. A I H 1933 0 550 see also 18 
Ar ,374 and 5 C W N 724. 

— .And note iiiut when A, who is uiinecc- 
ssarily mado a party and who raises pleas as 
against his co-deft, and the c.o-defi t»raymg 
for A’s removal on ground of being uniiece- 
ssary party, but Court not acting accordingly, 
A. vsull not be estopped from pleading incorre 
otness of decision between himself and bis 
co-deft : 33 M; L 3 719 = 43 ! C 860. 

— A widow alienatcMl certain occupamjy- 
rights. The reversioners sued the vendees 
and the widowcThe widow ditl ijot plead, but, 
on being examined ;is a party, denied both 
sale ami recelpi of consideiciiion. ddie ven- 
dees iiow sued tlie widow for ])ossesslom 
Held that as the iuleresi of Ihe widow arid 
vendees were contiicting In the prcvi(.)us suit, 
the question of the payment of a coTjside- 
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( IJ ) Parties--rCf>)//</J 
( 2 ) Co detVndaiHs. Hes iudkata 




between —(C*oitii) 

( 2 ) CooditioiHl) -Uwte iimsl be ccmffkt «l 
^ interests (between the Co defendants -(( 


viiiion \mti 7*es j adlcata by i 

iti that suit IG I C 80 = 103 P IT lOPi = 157 1> 1 
Wll 1912= 188 P L R 1912. | 
— In a prior suit wberein defendants i 
maternal grandfather was 1st defendant and : 
the present plaintiffs were 2ridand .Ird {ioten- ■ 
dauts and were impleade<i as trespassers the i 
( ’oiirt found the title to the disput^l ro'operiy ; 
in favour of the present plaintms : Yf ' 
that the present suit ^vas 1 1 iM ; 

L T 71 = (1911) 2 M W N BOb=n I C 17. , 
—An adjudication, In a former suit, V»et- j 
ween two co-defendants, that one ol them j 
acquired a title by adverse possession, ts | 
judicata, in a subsequent suit between one or i 
them and the successor in title of other. | 
29 M 515 & 1907 IT B K Civ Pro ^indA I B i 
1921 L 25=3 L L J 295=G7 I C 881 1923 ! 

L 186 = 71 I G 481 & 30 I C 604=8 Bur L 1 i 
160; 44 I 0 471=7 M L W 104 = 41 M 458 = i 
23 AIL T 70= 34 AIL J2b3. | 
— The decision in a prior^ litigation on a : 
point wliich was not in active controversy j 
beteewn parties arrayed as co-defts. cannot ; 
operate as res-judicata in a subsequent suit | 
between them. 7 L W 104 = 44 i C 471. j 

— Tn order that a decision may operate as ; 
res judicata between co-defendants it is nece- i 
ssary that there should be a conflict distinctly j 
and expressly raised between them and that I 
the decision of that conflict should be nece- | 
ssary for the disposal. of the suit. 2 Pat L W i 

108 = 41 I C458. I 

— Defendant No. 1 in the suit was a tenant 
in a previous suit for rent by the piaintiif 
against another tenant of the same property 
the defendant pleaded that he had obtained 
a renewal from the 2nd defendant who was 
also the 2nd defendant in that suit. The 2!id 
defendant was ex-parie. It was decided that 
the 2rKl defendant had no right to manage 
the property. Held that the point as to the 
2nd defendant’s right to manage was res judi- 
cata bo tween plaintiff and defendant No. 2 
and binding on the 1st defendant though not 
res judicata, A. I 111925 Alad 1025 = 

85 I C 562, 

— Where there is no conflict of interests 
between co-defts there cannot be res judicata 
between them : A I K 1924 AI 711 = 34 AI L 
T 147 = 47 AI L J 20 r 1924 Al W N 569 = 87 
iC 1055; sec also A T R 192.3 A 169 = 77 IC 
862: 63 I C 735; A I R 1921 L 25 = 3 L L J 

295 = 67 I C 881. 

^^'Where a co-deft. w'sis not a necessary 
party and there was no conflict of inioresis 
the <iecision was net res judicaia : A 1 R 1921 

^■'<1 ‘St, ii. ("i) vy 


1 . 17 = :s 1 - 1 j -I 1’ li 


!l lO-Jl C 465 
= 2 1 . 88 . 

— 'A (lociKioii ill :i sitH in wliioli lliuru i>^ 
im issuo l»!(;woi:ii «i-(lofondiiuiH cannot ope- 
rate as In'lwwm jliont. Iiul Kul 

All luf) r 117 I C 100, 

— Porsdiis will! \vor(3 imi>li-adc<l in a pre, i- 
ous suit as //W h>i-im (lofcudaiils, hoiwi’fii 
whom and Hm other dofondaiils in the i-asc 
thare was no coninst nr issvio tried couM m.t, 
1,0 honiid liy decision as aoninst the dc 

fendants .r, 1’ L 1? 1014 = 17 I* 

— I£a judi'ment ;op(iratos as rn.t jmhMla 
among defts. one doft. must iiave had a rigid, 
of appeal against all the other. 143 I L 

^ i915 = 57 P W R 1915 = 28 I C 238, 

—A defeiidaut in a suit who had a com- 
mon case with tlie plaintiil: therein and win* 

I was a proper party to the suit not only uiu 
1 not enter appearance but gave tnidence 
therein as a witness supporting hm- co- 
; defendant, wlio was in conflict 'Vitli tho 
; plaintiff, and in that way repudiated xho case 
! which the plaintiff sought to make out 
! against her co defendant, who %vas in con- 
i flict with plaintiff Held that ihe rule of rm 
( judicata between co-defendants, syas iiiappii- 
cable to the ease. There shonhl hicc Imnti 
j conflict between the co-defendants, but it' 

! cannot be said iliat in fact, iheve teas luix. aJ 
! C 686 cm ) = :15 C W N i2tt3 = 187 1 i. 4b = 
i AIR 1982 C 271 = 1 R 1932 0 “fd - A LH 

—A consent decree as between co-defis 
I will not operate as res judicata if there was s 
! no conflict of interest betw'con co-defcndaii.s 
* A I R 1921 Cal. 682 = 85 0 L J 178 = 64 i C 

693. 

—A landlord and tenant were both co-de- 
fendants in the prior suit. Ilie finding as to 
title in that suit Nvas one between the third 
party on one side and the iamllovd and the 
tenant, on the other. In spite of llte lutlg- 
merit and the decree in that suit, it js cer- 
tainly open to the landlord as against the 
tenant to prove that the lindiug-^ m ii as io 
title and lH*rmis^ive possession are wia ng. 55 
Af 691 ( 694 )= 62 AI L J 8Kl = 193»2 Af N 
87-8r>LwV:sH = t3H rc:U=A ll|1982Ar 
208 = r R 1982 Al 477 = A L i 1932 M 
— A Bull for ]ire-emptlon wai dtsttiiS'SCdl 
on the ground that Iho sale was 


■ againsi ven- 

dor, who was co-defi in' the former 'Suit fur 
. .possessionor ill JM.: id., ter Native for recover \- 
I k was held ymt res 
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C, P* C. (1908) S. n (Contd) 

(13 ) Pafties—(Co?ii(?) 

(2) CO“defendants, Res 

between— 

( 2 ) Condition ( I )— There must be conflict of 
interests between the Co-defendants*— 

jnclicata. 10 TO 127=42 PK 1912 r t2B P W R 
1912=154 PL U 1912. 

( 3 ) CondHion { B ihckUthal 

conflict in order to give relief to %ljf. 


— It in only when tho delcnniiyUion of iho 
question as between co-defls is necessary . 
for tbo determination of the plffi’s claim tnat j 
the decision operates as res 7 ,udi('.a{a as bet- , 
ween those co-defis : A I R 1922 M "LA = ; 

1022 M WN 620 = :U ML T 37i) = lb L -i 

981 r 70 I C 769; see to the same effoci : A 1 R i 
1924 M 604 = 46 M L J 298 = 34 iVl L T 301 = 

1924 M W N 204 = 78 ! C 921; and A I R 1928 

M G30 = 1928 M W N 321 =110 1 C 596; and 
A I R 1925 A 54G = 23> A L J 453 = 88 1 C , 
130 = 47 A 778; and AIR 1925 C 431 = 84 I C ] 
846 = 5! C 997; and AIR 1928 R 315 =6 R 575; . 
and A I R 1931 A 695 = 1931 A L J 314 = 133 , 
I C 785; and 134 I C 1171 = 25 S L R 493 = A P 
R 1931 S 170; and 35 G W K 1203 = A 1 R 1932 
C 271; and 61 M Id J 415 = 133 I C 721 = 34 j 
L W 439 = 35 CW N 1217 = 8 0 W N 973 r-A I ! 
R 1931 P C 231 ; and 61 M L J 19G = 58 1 A 158 ! 
= 1931 A L J 453 = 33 Rom L R 979 = 53 G L 
J 552 = 132 I G 598 = 1931 M W N 742 = 34 L 
W 459 = 35 C W N 661 = A I R 1931 P C 114 
= 53 A 103 P C; and 10 i C.324; and 11 C L d 
461 = 61 C 554; and 22 B 245; and 22 A 386; 
and 25 B 74; but not otherwise 20 A L J 193= 
AIR 1922 A 19 = 67 I G 523 = 44 A 334; and 
AIR 1923 B 203 = 73 T C 912 = 25 Bom L R 
268= 47 B 534; and A I R 1924 N 168 = 79 I C 
22;and8 AL JS07 = 11 I C 936. 

— The co-deft. need not have been a cont- 
esting defendant in the first suit. It is enough 
if he' were equally interested in the issue 
with plaintiff. A 1 R 1930 Nag 3 = 26 N L R 

121 = Ind Rul ( 1930 ) Nag 73 = 1211 C 41. 

— Where a deft joined in representative 
capacity but raised question which could 
only be raised in personal ca])aciiy, the deci- 
sion is binding on him in a subse(iuent suit 
in personal capacity. A 1 R 1924 Rang, 279=3 
Bur. LJ 54=82 ! C 423. 

—Despite a dismissal of the plaintiff’s suit, 
the decision can be held to operate as o'es jndk 
cata as between co-defendants if it was final 
and necessary to decide on the conflict 
between co-defciidaiits. Gase law reviewed. 
A I R 11)26 Cal 568 = 44 C L J 399 = 30 G W 
N 415 = 94 I C 235. 

— And it is not necessary that the issue 
between tlie co defendants should have been 
the only ground on which the court oould 
have decided tlie suit. A I R 192/: A 546 r 23 


C. P.‘ 0.(1908) S. n (Conld) 

( 13 ) Contd) 

( 2 ) Co-defendants, Res judicata 

betwcen--((An//(i^J 

( 3 ) Condition r 2 J--Necessity to decide that 
conflict in order to give relief to pin—(Conld) 

A 15 J 453 = 88 r G 130 = L Pt 6 A 385 Civ. r 

47 A 778. 

— Bui a dei-ision not novossjiry for ilui 
deoree in former suit or n, decree dismissing 
the suit svithout any decision on merits would 
not be res judicata 2 L L 3 605. 

—A decision wldcli operates as res judi- 
cata as between eo dofts carries a right of 
appeal. I6CPLR42. 

— But the wr rds in the decree which give 
ilio reason for the decision are no pnrt_ of the 
decree -propel* aiul do not give any right o^f 
appeal. 2 Lab L J 605. 

— In a suit for redemption brought by a 
je?ml if there is a contest as to which of the 
defendants is entitled to get the value of the 
improv^ements, it is the duty of ihc Court to 
decide the contest and declare as to who 
should be given the value of improvements. 
A I R 1929 Mad. 638 = Ind. Rul. (1929J Mad. 

919 = 119 IC 167. 


— A finding in a suit by third party against 
mortgagor and mortgagee that amount spent 
for defending title couhl be recovered by 
the mortgagee at the time of redemption is 
jndkota between mortgagor and mort- 
gagee. AIR1926 0iidh28l=:29 0 0 336=13 
0 L J 303 = 3 0 W N 304 = 98 I C 542. 

— Til a suit by .the first mortgagee from a 
Hindu widow against second mortgagee and 
purchasers, the only question was as to ]>ri- 
1 orliy. The question of legal necessity eoidd 
i not, therefore, lie res judicata in a suit by 
j second mortgagee. 12 A L J 603=24 i C 84. 
j —Where in a prior suit the decision as to 
relationship between co-defendants was nece- 
ssary to decide the suit. Ihldilmt that de- 
cision was re^ judicata in the subsequent suit. 

AIR 1924 Nag. 142 = 78 I C 987. 
—But where in prior resumption pro- 
ceedings the only question was ns regards 
the proprietors’ rigdit as ag*ainst the parties, 
held, that the finding did not operate as roi 
jiidlcutaii^ among the defendants in ihc prior 
proceedings as regards issues between lliem. 
13 R D 831 = Ind. Rul. (1930) Oudh 105 = 122 

1 C 329* 

— The plaintiffs sued to recover certain 
property from the defendants. In a previous 
suit both the present plaintiifs and tlie de- 
fendant’s grandiatlier B, were co-defendants; 
and B pleaded therein that the present plain- 
tiffs were trespassers, held, the finding as to 
plaintiff’s title in that suit is re.^ judicata and 
cannot be disputed now. 2 M W N 1911, 306 
= 1 1 Ind. Gas. 17 = 11 M L T 71 ; see also 7 

f C 67:,: ^ 
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C. P. c. (1908) s. 11 ( Gontd ) 

( 13 ) Parties— (6W(o), 

( 2 ) Co-defendants, Res judicata 

bQiYfeQn--{Conkl) 

( 3 ) Condition (2)-Necessity to decide that 
conflict in order to give relief to plff— 


C. P. C, (1908) S. 11 ( Contd ) 

( !3 ) Partks— [Contd) 

{ 2 ) Co-defendants, Res judicata 

l}etwcen--rCc/«/«J 

( 3 ) Condition (2) -Necessity to decide that con; 
flict in order to give relief to piff — (Concld) 



—But a finding against a co-defendant on | 
a (jiiestiou of title does not operate as res judi- 
cata if it was not necessary for the disposal 
of the suit, was noi< embodied in tbe decree 
and no decree was passed against the co-de- 
fendant against whom it was given. AIK 
1025 Mad. 947=86 I C 384. 

—Though an unnecessary finding cau^ be 
res iudicata if emi)odicd in the decree : 33 M 
LJ 740 = 43 IC 860. 

— In a suit by a remote reversioner a find- j 
ing ihaL an adoption was not made out was ! 
recorded. 9.Tic nearer reversioners sued to i 
avoid the alienations clfcctod by the widow I 
who was alleged to liavc made tlie adoption. I 
JJ eld, iluit the finding as to adoption in the i 
prior suit did not operate as res Judicata. Ind. 
KuL { 1931 ) All. 737 = ( 1931 ) A L J 314 = 

133 1 C 785. 

— Necessary findings on an issue regarding 
consideration' in a previous suit by rever- 
sioners against a widow’s alienees, to which 
widow was also a party as a de.fendant, arc 
between the alienees and the 
widow, iii a subsequent suit by the alienees 
against the widow for possession. 157 P W K 
1912 = 188 P L K 1912 = 103 P K 1912 = 16 Ind. 

Cas. 80 

— In a suit for rent by co-sluirer land- 
lords it was held that tlio deevision in the pre- 
vious suit for rent could not operate as 
Judicata against the plffs on matters whicli 
wore not or could not be iu issue in tliat suit 
bo 1 ween them as pro J'urnia defts. and tlic 
principal defts 53 I C 567. 

— Where one of the defts, in a suit by a 
eo-sbebait for better mauageinont of the dc- 
butler ])roperi.ics, denied the dobnitcr charac- 
ter of ilie properties, it was liekl, that the 
decision on the question of dcbtiiUr was only 
iu cidental to li»e siui, and di<! not amount 
i.o re.s* \ndiciila A ! ll 1925 (5d, 995 = 11 (■’ jj 

J 395=88 I C 616. 

— An (U-paric <i<.'cri‘e on a bond aga-inst 
( \v>> joint delfiors does not operate as res Jodn.- 
rata as to their res})ec.iiTe liability in a (aui- 
i.rilnition suit liy one against the other. 57 

i C 252. 

— But where on dcatli of K his brother 
sued his widow’s brother’s children and her 
daughter for a <|uarter share in the liouso of 
the/deccased. ITie daughter remained e.x parte. 
It was clodded thai K was the owner, The 
daughter ihan In'oiight ilie present suitagaiusi 
her mother’s brother's c.hildren for a declara- 
tion that the house bebniged to Iv. The defts 
dcuiedthis. Heh.l tliai^ the former decision 


was binding on tbe present defts : J'* 

J 1063 = AL R 1933 A 70. 

— A deposit of money was made by S. in 
the firm K, which was latter on gifted away 
to her two brothers I) and Ij. Ifirst, D sued 
the firm in the lligh Court for recovery of liis 
moiety of the deposit, Ij. who was a lucinber 
of the firm, admitted the claim; but the other 
partners, deft. Nos 1 and 2 contested it, while 
defts. Nos. 3 to G pleaded that they were not 
partners in the firm. The (Joiiri passed a de- 
ci’ee against L and defts. Nos. 1 and 2 only. 
The K. firm ended in loss and ceased io work. 

L then brought the present suit against defts. 
Nos. 1 to G, for disolution of the partnership 
and taking of accounts. The (lefts. No.s 3 to 
6 again contended that they were not pari' 
nors iu the firm. Jledd, that the relief given 
to D in the first did not require or involve a 
decision of any ease between tiie co-defts, and 
that therefore the co-defts were not to be 
bound as betw'ecii each other by the decree 
which D obtained. 40 Boiu. 210 = 17 Bom. h 
ll HOG = 33 1 C 423. 

— But where ([lies lion as to validity of a 
mortgage wuis distinctly raised and decided 
as between defts and the decision was nece- 
ssary to give appro] -riate relief to plff the 
decision was hold io oi>erate as res judicata as 
between the defts ; 17 A B 3 225=49 ! C 808. 

( J ) Condiif-u/i {’})—( hat the CvnjJicl 
was find I bj decided. 

— An issue iu contest inter so between 
defts in previous suit operates as res judicata, 
if among other things, it w.is fully adju- 
dicated upon. A TK 1927 Nag, riG9= 

103 10 701. 

, --And the adjiidicaliou would not any less 
i be an. adjudication because its consequence 
1 was llic dismissal of the suit than it wuuld 
have been if its icnor had !*een the otLer way. 
i 10 il 322 (33 h2, 333) = 55 C li J 403 = 30 C 
N 720 = 33 I* h K 519 = 137 i B 328 = 34 B L 

, K 1040 = 59 I A 247 = 1932 A JU J 735 = G3 M 

i Tj: fj 04 = 30 li IV 1 = 9 O W N 04 1 = A I K 

1 1932 B C 101= I K 1932 P C 184 = A L R 1932 

PC 260 (PC.), 

I —Except ^Yllere the suit is disnussed ami 
! ili<i findings arc neither em-bodied n- r implied 
I ill decree. A I K 1924 Alad. 858 = 47 ll'L J 
; G12 = (1924) iM W N sG7 = 22 L W 384 = 

, ' 85 PC 868. 

i — Alere statements by a deft ai’C^ nut bimi • 

j ing on cudeflswbon both are resistin;| 

' plii'ts claim on a common groutid i5 I C 
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C. P. C.(I908) S. n( Contd) 

( U ) parties~~(Co?e/(0 

( 2 ) CO“defendaiits, Res judicata 

bctwecn-~(Oo//ffO 

( i ) Condition (3) --that the Conflict was finally 

decided— 

—And a docroc passed against some of the 
ro^defts only does not operate as res judicata 
against tlio olliers : 25 C D 3 322 = 21 C ^Y N 

093, = 31 1 C 929. 

— it may also l>e noted that 'wlicro a suit 
is dismissed on appeal the adjudication by 
trial Court in favour of the successful deft 
does not operate as isajudimta as against 
other co-defendants. A 1 U 1931 Oudh 375 = 
SOWN 722 see to tlie same elfcct 5 C I J 653. 

— Where the liability <>f tlie (;o-defts. inter 
so is left open in prior sail ilierc is no res 
judicata; 10 I C 839. 

—•Thus where in a suit for partition the 
defendants pleaded, an independent right 
and the suit, was dismisse.d Avithout a dcliuite 
liriding as t<> ilietr I’ight h/er sr, IMd, iu a 
subsouuent suit for ])artitior! as among co- 
defendants that the decision in the- prior 
suit did not operate as rc^jadkala. A. I K 
1029 Hang. 1G2 = 7 li SOrLid. Hul. ( 1929 ) 
Rang 219 = 117 1C 587, 

—{similarly, Avhere an issue, in Ji partition 
suit, as to the share of T^ being subject to ibe 
Mokiir.’U'i interest of the oUier defis was not 
decided^ there was no res judicata. 20 (’ W 
K 1177 = 39 I C 259. 

— In order to see wlieilu'r the rights of 
]>arttUou betAveen (avdofendarils amongst 
tbem-selvos have not been determined the 
nature of a partition suit should be borne in 
mind. A T R 1920 Sind 282=96 I C 406. 

— Obtfer-Y-he\x\ in prior suit for paiiiiioii 
certain ])ai’iies were an ayedi as co-defenda- 
nts and decision in that suit did not deeido 
a,!iy (jnestioJi of ■|)artitinn amongst tlHun v 7 //rr 
.'•v, lliai decision does not ofMn'ah', as m- 
i*nlirtfh(. A I R }92(', Ca.b 5('H r: *M C b J 39ib 
30 <J W N 415= 94 I C 235. 

— The <Ioctrine of coMst-nictive res judi- 
cal a applii^s as lxd.Aveen c'l defendants : iOfS 1 
r. .Sj7 = A! I?. 1928 o 155 r I luck 733; see 
also iu* M b rl 7-10 z: 43 I C 860. 

— Withdrawal of suit is md a tinal dtsei* 
sioa and there is jio res judir, ata. 15 M bT 
245 r 23 I C 392; see also 7 1ml. (Aas 892= 12 
C I. 3 434, and 51 M b J 052 = 1920 M W X 

793 = 98 1 C 442. 

—Ami Avhen^ the- pecuniary value of 
.mibsequeiil suil- is In^youd jurisdiction of 
t 'uiirt try] tig pre-viouc iherr* is no res 
judkaia^ 3IPWRI9I6 

Decision be, tween eo defeiidanis 
ccoius! vrly or fi'audulcn j Iv <',btaiijed ivS not 
ra jfid'/raia. A J Ji !!,;.;() (IhL 787 = .34 G W N 
ii29 = 53 (J b J 91 = 130 I C 369. 


C. P. C. (1908) S. ^(Co/^^^0 
(13 ) Parties— (CW^J) 

( 2 ) Co-defendants, Res judicata 

between— (" Concld ) 

( 4 ) Condition (3)— that the Conflict was finally 
decided — ( UoncJd j, 

—A ]>uisno mortgagee sued for sale on bis 
mortgage making plff, prior mortgagees 
parties to the suit. Ho alleged that the i»rior 
mortgages liad becu discharged and in ilic 
altenuitivc he claimed redemption of those 
mortgages. The mortgagor pleadetl that, tlie 
prior uxortgages wore fictitious and Avcrc not 
suixsisting nicrtgagos. An issue was framed 
by the Court and decided in favour of tlie 
])rior mortgages, in a suit by the prior mort- 
gagees for toroclosurc, of the mortgage ilu} 
deft, pleaded that the mortgages wore ficti- 
tious and Avithout consideration. TIM, that 
in order to give relief to xdfir.^in the forme)’ 
suit it was Jieccssary to decide the question 
raised by the mortgagor and the question 
having been finally decided could not bo 
raised in ihe present sxiil. 2 IJ P L it (H G) 
46=18 A b J 126=54 I C 974. see also 17 A b .1 

225 = 49 1 C 808. 

( 3 ) Co- plaintiffs, res judicata between. 

! , .. 

I — An issue can be res judicata as belAveen 
; eo-plaintiii's subject to the same conditions 
I as in the case of co-defendants. Thus a judg- 
I meut in a suit cannot be res judicaUi betAveen 
I the co-plfl's therein iu respect of a point on 
I Avliich there was no active contest between 
i them. (1917) AI W X 14 = 38 I G 213 sec also 
j 70 IC 232 = A IR 1921 Pat 218. 

! — And, as beiAveen co-plaiutiibs a finding 

' to become res^judicata must have been essen- 
tial for the purpose of giving relief to the 
’ plaiiitiil! iu the previous suit. 36 11 207= 14 
Rom L R 128 = 14 ! C 466. 

; —So also, there is uo res judicata Avliero 
; a. joint decree docs not adjiKli<*aie ujxm ihe 
rights of the co-pl fix. inter so. 14 Ihtm. h R 
I 854 = 17 1 C 205, 

: — Where an order dealt vvith Iavo separate, 

cases, tAA’o ap])eals are xiecessary, altljongh in 
: the trial Court, Oouusel received one fee for 
' Ihe Iavo cases Avhich lie therefore considered 
to have been consolidated Rut in a, in-oper 
^ o;tsc, the appellant may be jxermil.led in 
rectify the error by ]>utting in a properly 
sttnnpcd appeal. xA I R 1921 Irah, 346 = 

53 P b R 1921. 

—A decisio)), in a suit by father on behalf 
of himself and jis guardian <»r minor daugh- 
ters, not (letentiiniug rights fnuung pills, inter 
HO does not Imr a subnequeni suit by daugli- 
i.eu’ for I’ee.ovory of her rhare .agaiirsi ihe 
. father. AIR I9I3B 417. 

-“D ami R sued one G for reeovory of 
e-oidain ornaments, which Avere alleged to 
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c. P. C. (1908) S. n ( Qo 7 dd ) I C, P. C. (1908) S» i \ ( Could ) 

( 13 ) Parties -{CW^i) ( *3 ) Parties-f 6W4J 

( 3 ) Co-plaintiffs, res judicata l)etwecn-(C'c;«c‘W)| ( 4 ) Explanation 

belong to the estate of M, who was the father r j ) Applicability and Scope— 
of D and the husband of R, The claim was 

decreed in favour of R on Igroiiud that she piauatiou of the Code of 1882, owing io the 
was absolute owner of the property. Jiater on j insertioa of the xvords imblie right ’’lids 

D brought a suit against R claiming ihtd the j iusertiou has been necessitated by 91 which 
ornaments belonged to the estate of M and is newly added to the present < ’ode. Home of 
praying for a declaratioji that he was entitled | the eases under the old Code, therefore, eg. 6 
to succeed as ))is son and heir JIdd that the (j 4 <) 5 fj 31 are thus remlered obsolete i>y 

pica of res must be disallowed, in as 1 the present Explanation, as to the scope and 

inmdi as, in the first suit, there was no final j operation of which see 31 M L J 26 = 35 1 C 


pica of res iadic.ata must be disallowed, in as 
inmth as, in the first suit, there was no final 
adiudication as between R arid D, 14 Rom L 
R 128= 14 1 C 466. 

—lu a claim suit the decision will be m* 
judicata as between the judgment- debtor and 
the claimant in regard to the whole of the 
property involved provided the Court passing 
the decree had jurisdiction covering the value 
of the property in suit. It does not matter 
whether the judgment-debtor confesses judg- 
mont or denies the ’ claim and the fact it_ is 
decided a.ftci tidal of the issues is immaterial. 
Rut it will not be res judicata where the judg- 
nient-deldor though pro fo^'ina a. party has 110 
interest of any kind in the decision; but con- 
fession of iu'dgmciit is not equivalent to 
absence of interest, BS V W R 1913 = 89 P L 
It 1913 =82- P R 1913=18 I C 820. 

— -Findings conclusive only against clai- 
mant and not against co-judgment-debtors 
— Order not binding on properties not the 
subject matter of claim case — see 21. C W N 
222 =44 Cai 698. 

—Where in the previous suit A and R 
were rivjd pre-emptors and where in the 
decision of the suit a cerlain interpretation 
of the ■wajib-tfl-iirrj was adopted and in ■ the 
subsequent suit where A and R a]q»eared as 
ptaintitf and defemhnit its vendee and pre- 
emptor, it was held that tlie interpretation 
(d ihii (cajib-ui-or;: incorporated in thii deci- 
sion on ])i’evious suit w;i,s binding on tboin. 
A i; R 1923 All 6G3 = ii R (i A 296 Civ. = 

88 I C 133. 

— ’’rile decree, i>;issed in u])arniio!i suit in 
which for giving lelief io ]>lainii(V if a tpies- 
tion has to Ik* decided as between the ditliireiit 
]>:iriies, whedlnu* ns plsinlilV* or defejidant, 
must l>c binding on all. A 1. 11 193^' All. 287 = 
(192t>)A RJSS;i-.ol A 830r]rtd RuH 1929) 
All 783=1181 'C175. 

-Rut not if there is nocoutli<*i between the 
oo-])in*s and no adjudication of their rielits 
inter so : 1932 A Rd 621 = KVd I P IPi = A 
1 R 19:52 A 6i;<; = n; R l> 476=1 H 1932 a 546, 


( 4 ) r;\pla«atioii VI- Kcpfcgscnbilive Suils. 

( f ) A }>p[ical)dil 1/ <utd Scope, 

■ ■ Mxpl Vt iothe present section is much 
wider in seopm ihnn th<; corresponding Kx- 


— Where the plaintiit or the defendant 
' , sues or is sued in representative capacity, 

and ; which attaches to him under the general law. 

. the decision binds the entire body whom he 
si^ig , represents. These are cases of administrators, 
alue trustees, shebaits, motawallis, the Olfkdal 
Iter I Assignee for certain purposes, a Hindu 
I xvidow representing her husband’s estate, a 
f . is 1 holder of mam lands and the like. Wlmre a 
rial. I person acting in a representative capadt.y 
I has no such authority under the general 
^ I lawq if his litigation is to be a representative 
! one to bind others, lie must get some otber 
, authority to assume such representatiu* 
-E character. Such authority need not necessa- 
S20. rily be cxpres.s, it muy be implied. Suchauibo- 
dai- ' rity, if it is to be had from the court is 
tors ordinarily obtained in the form of an order 
the under O 1 r 8 0 P C. But it need not nece- 
N vsssrily bo in that form. And, if the siait is 
698. filed in a representative form and it is alh.iwed 
I R Pf'oceed in that cliaracier without objendiim 
and if a general issue is framed so as to pul in 
don the right of the whole class, in whom 

the < alleged to exist, and the evidence a,dduct'd 
i is of a general character and the findiiig-s in 
the judgnmni are general in nature, tlnii 
ion I judgment is binding *.ui the wlede e}a>s mU- 
' wUhstamling tlnit no leiive under n. | r. S’ 
has b(,^en obtained. 39 < ' t:3ti (tlbl I jfrjPt.I C! W 
‘ X 1,203=137 I <-'46= A i It 1032 C27I = I R 
J33. 1932 a 26I=A L R 1911 € 719. 

j jjj -AJ’iieir Lordships of the Pri\y Cmineii 
les- ! have atrinmai this view by holding Urd Kxjti 
eiit VL to s. 11 C P is not eonfined ti? eases 
mt, <*overed by C ! r 8, but extemL to inelmir 
; I any litigat ion in xvhich apart froui the rub-, 
129) J>articsare entitled io represent int^TeMpMl 
• p*Tsons other than Iheim^elve.s : A 1. H 1933 
: ' P C 210; sec also A I It lUiH M' 8H = IH L W 

t e _ j 77 ^j(| 2 ;o| wx 745^75 I C JM; and 16 

M L 3 415 = 29 M 553; and A I U I92H M 17 r 

lit ' * C 625 = 51 

I M 128 P B; and A I H 1922 D I = 9 D I.# Jill ; 

. : = 66* I t ’ iHl = 26 (I C 81 and A I il tWM M * 

’• (H5=rdM h.1 G'1I=I0I 

— holding' (to ’ 

no Itfiinrw law swrlitffwfe'lli:*' IttJf'and S JJf 

K'.ii -lyC; and H 49 J V 

gx- !m-, and 24 C 388. 
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( ! ) Applicability and Scope- 


Suits— (CWd) 
{Confd) 


C, P. C. (1908) S. n (Oonfd) 

( U ) Parties— (Co??//0 

( 4 ) Explanation VI— Representative 


( 1 ) Applicability and Scope- 


Suits — ( Could) 
( Concld ) 


— Application of ExpL VT. implies a com- 
inunity of interest claimed by certain persons 
in good faith on behalf of themselves and 
others : 77 I C 1028 = A 1 R 1925 0 75; see to 
the same effect 75 I C 626 = A I E 1923 0 
185 = 10 0 L J 535 =: 26 0 C 133; and 8 A L J 
345 = 33 A 493 F B and 4 U P L R (0 C) 47; 
Good faith implies every attempt to bring all 
interested persons before the Court. AIR 
1927 Mad 645 = 52 M L J 641=101 I C 58. 

— Whore the jjrevious suit was by ;i 
person on his own behalf and on behalf of 
plff. in the subsequent suit and was bona 
hdo. Held that subsequent suit was barred 
by Expl. V, 111 P E 1882 Note (c) Pol : 111 
PR 1882 Note (b) And ExpL AM applies to 
thovse persons who were not actually parties 
to the previous suit but are constructively 
heUito be parties because they were intere- 
sted in the right in question : A L R 1933 L586* 

•—If the person made a party is interested 
in the : relief claimed, as wex'e the plaintiff 
sued on his behalf as well as on behalf of a 
person who refuses to join him as a plaintiff 
sucli x>ari.y will be bound by the decree 25 
T C 284= 12 A L J 75L 

—Where in a suit the right claimed is 
nob in fiommon with parties in the second 
suit, and the rights in two suits are based 
on different salo-docd the foinncr suit does 
nbt '.‘operate as m rudkata. A I E 1930 A.il 
9=(1929) A li J 741=Ind Eul ( 1930 ) All 147= 

m!C 387. 

— 'Wiicre no order was made by Court 
iiiaking plaintiffs representatives the plffs 
cannot ho treated as having brought the suit 
in representative character, Subsequent suit 
by another ])crson that prior decree is not 
binding on him is maintainable. ATE 1930 
XAil 787 = 34 C W N 1 129 = 1 30 I C 369. 

— IJnlesB the cause-title shows that the 
suit is Ivrought in a representative capacity, 
the suits cannot be treated a,s one brought in 
a representative capacity. A I E, 1928 Mad 
I L5=51 M L J 587 = 27 l/W 769 = 109 I C 1 99. 

— -Phns wiiero a suit was filed with saiieiion 
under s. 92 C P C but was later amended 
wdfhout sanction and stranger defts and relief 
not e<.>ver ed ].)y s. 92 were added, and the suit 
was compromised by some plffs it was hold 
by the Privy Council th«t the suit was not of 
a representativo character ; 32 OWN 482 = 
27 L W 339 = 55 I A 96 = 26 A L J 464 = 54 M 
L J 609 = 30 Bora L E 774 = 48 C L J 55 = 108 
N 926 = A I B, 1928 P G 
^ C SI9P C; see also .84 0 

IS U29 = -W G L J 91 = A I R 1930 C 787. 


— But once a renpreseniative suit, its miinro 
or character is not changed })y addition oi a 
claim for damages. A I E 1928 Aliid 77 = 51 IM 
128 = 27 L W 216 = 54 ll L J 8 ( F P> ) = 107 
1 C 625; nor by addition of parties who were 
not necessary parties in the previous suit: 
A I E 1928 l%t 436 = 7 Pat 840 = 9 P Ti T 493 
i = Ind Eul (1029) Pat 203= ! 15 I C 235. 

i — The words ‘‘relief claimed” moan relief 
i which the Coiirt is bound to grant and not 
! one ■within Court’s discretion A I E 1931 Pat 
I 1 = In.d Eul (19:-U) Pat i93 = 130 I C 785. 

! (S) Hindu Heirs and Adoptees 

— If in a litigation a decision, fair and 
square, is obtained against the adoptive 
mother to the effect lliat she possessed no 
authority to adopt, that decision must be 
considered to be binding npon the adopted 
son by virtue of ExpL 6. A I E 1928 CudU 
155 = 1 Luck 733 = 108 I C 817. see also 1905 
A W N 270=28 A 241=2 A L J 843; A I E 1922 
G 321=49 C 45=25 C W N 585 = 33 C L J 421 
= 64 I C 980: and A I E 1925 A 339=47 A 490= 
23 A L J 254=6 L E A ((.9.v) 201=87 I C 294; 
and 6 C L J 621 ; and 6 C L J 490; and 55 1C 407. 

— But the decision against widow in for- 
mer suit does not bind adopted son or other 
licir, if the widow had not condin*,t(.‘d the pre- 
vious suit for the benefit of the IntiuT : 

■, 9,@;'e'i39.' 

-^Suit to set aside alienatjon by father 
by one son docs not debar similar suit by 
another after born son. A I E 1924 Oiidh 
141 = 10 0 L J 353 = 27 0 C 107 = 77 I C 353. 

— Per Dawson Miller^ C J — A Hindu 
woman cannot in a suit on a ranrtgag<i of pro- 
perty oxoGuted by her self <icny that she had 
])Ower to alienate the property and, there- 
Povo, the question of her ]>ower to alienate 
it IS not in issue in the suit so as fo bar it 
from being agitated by her heirs in a, subse- 
quent suit for possession after her death. A 1 
E 1925 Pa.i. 625 = 87 T C 8-19 = 4 Pat. .Opi = 6 
P L T 034 = 88 1 C 141. 

(3) Hindu Joint Familp, 

-—Where a suit is brouglit either by or 
against a joint Hindu family the othtu’ mmu- 
bers of the family must be deemed to be 
])artios to the suit^tlirough snanager. A I E 
1925 All 67 = 81 IC 737; provided the lindings 
in such suit enure to the benefit or deiremoiit 
of tlie entire family. A I E 1929 All 775=Tnd 
Eul (1930) All 273=122 I C 673 see also 

168 A W N 1893, 


m. 
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( 4 ) Hindu Joint Family— Manager— /Cowfc/j 


—That is to say* in absence of fraud and i 
collusion the decree in a suit in the interest j 
of the whole estate and for benefit of all per- i 
sons operates as rfi.^ jiidicaia ui a subsequent i 
suit A I It 1923 All 338=75 1 C 593. ■ 

— Thus a decision in a suit for partition by | 
one inetnber against the rest of members of j 
a joint Hindu family operates as res jttdicaia ! 
between the different members of the ffunilj^ ; 

AIK 1925 Oudh 56G r 85 I C 792. ; 

—Whore it is necessary to establish or | 
deny a custom in a family, and where pains i 
have Ijeen taken to. bring upon the record j 
every branch of the family, and where that | 
custom has been the subject of eoiitest and 
thoroughly threshed out in the presence of all 
branches of the family, the matter cannot be 
again raised by the descendants of those 
branches, even though certain branches did 
not take an active part in the contest but 
contended themselves witli admitting that 
the custom existed. 1' Pat L J 221=2 P L W 

374=36 I C 960. 

— Similarly, where a mortgage decree agai- 
nst members of joint family was set aside 
against some members, and there was again 
a trial and a subsequent comprehensive decree 
against all members was passed, a suit to set 
aside such decree does not lie. 29 M L J 105 
(P C)=30 I C 849. 

— But, where, in a mortgage suit by one 
member, against another member, the deft, 
instead of pleading that the property in ques- 
tion was that of the whole family, pleaded 
that it belonged to him and two other mem- 
bers who were not made parties it‘was held 
that he could not be said to represent the 
absent members and that the finding that the 
property was the joint family could not 
operate as res judicata in their favour : 62 M 
L J 141 = A I K 1932 M 207 = 35 L W 35 = A 
L R 1932 M 390 = 55 M 483. 

(4) lllndn JohiC Famih/ — .Vanatyer, 

— See also cases under ( 7 ) Minors-suits 
by or against infra. The manager of a joint 
Hindu family can both sue and l^e sued in his 
representative capacity, and a decision fairly 
obtained against him is binding on the other 
members of the family and oi^erates as res 
judicata in a subsequent suit. 17 Ind Cas 290. 
see to the same effect 9 A L J 819 = 34 A 
549 = !5 I C 126; and 9 A L J 844 r 15 I C 138 
= 34 A 572; and 7 A L J 945 = 7 1 0 
902 = 33 A 71; and 1 0 L J 450 = 25 1 C 849; 
find 19 C W N 505 = 29 ! C 156; and 81 I G 
737 = A 1 R 1925 A 67. 


—Even if the father is not dc.scribed as 
manager. A I K 1930 Mad 2()0 = ljid Kul 
(1930) Mad 292 = 122 I C 164, 

—Or even if the other members arc not 
added as party-defts. A I K 1928 P 43() = 7 
P 840 = 9 P L T 493; the decision will be 
binding on other members if the manager 
was in fact acting in his representative chara- 
cter : 47 I 0 192=35 M I J 451. 

—In other words, Expi. VI requires whe- 
ther or not the leading member of the family 
lias been acting either on behalf of minors in 
their interest or if they arc majors with the 
assent of the majors A I U 1027 P C 50 = 51 
B 450 = 54 I A 122 = 52 M L J 472 = 25 L W 
789 = 25 A L J 319 = 31 C W N 570 = (1927) 
M W N 352 = 4 0 W N 424 = 29 Bom L K 
848 = 45 C L J 504 = S P L T 4G2 ( P 0 ) = 

101 1 C 44. 

—Where the plff did not state in his 
I plaint that he was suing in his capacity as 
j manager, but a member of the^ family who 
! was made a pro forma deft admitted in the 
I present suit that the plff' had brought the 
' first suit as manager and with full consent of 
himself. Held that the present suit^was 
barred by res judicata. 13 A L J 326 = 55 I 0 

846 = 42 A 359. 

— Managing members of a joint Hindu 
family can effectively represent the other 
memliers of the farailv in a foreclosure suit. 
A I K 1921 Kag. 52 = 4 N L J 4 = 62 I C 610. 

— Suit for redemption instituted by the 
head of a joint family dismissed— Subsequent 
suit for redemption by oilier members is 
barred by res judicata 8 0 C 233. 

—A decree obtained by or against the 
manager of a Hindu family is binding upon 
minor members of the family if the nruiager 
was acting in the former litigation on behalf 
of the minors in their interests. But where 
the amount due for redemption of the second 
mortgage was but' a fraction of the earlier 
amount and the father, who had })aid the 
eai’lier amount refused to redeem the seeond 
mortgage in the suit for foreclosure by Hie 
mortgagee it was held that the father did 
grave injury to the family proi>crty in igno- 
ring the interest of the scni. and that the sou 
hati a right to bring a suit for redemption of 
the second mortgage : A L K i93.‘> A’ 95 = 29 
N L R 77; see to the same effect 51 B 450 P C. 

— All Hindu co-parceners are bound by 
the result of a suit[broiight by a Hindu father 
for recovery of possession of joint familv 
land. AIK 1925 Pat. 308 = 78 ! C li 

—An eiTr parte decree against the managers 
of a joint Hindu family business operate as 
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c.hc,{m%)s,n (Cotdd). I 

(13) Parties— (Cow/t^ | 

( 4 ) Pxfilafiation VI- Representative | 

Suits— {Co>^/tC I 

( 4 ) Hindu Joint Faniily— Manaj^er— (Co?/W^/J 

r^i^jmUmta a^aiasi; iho junior members who | 
c-annoi .su))seqiiently sue for a declnraiion j 
o£ their humiinity ou the ground that the | 
contract on which the decree was given was j 
a wagering contract. A I K 1924 Lah. 2G r 43 
P L E 1922 = 69 I C 783. | 

(.1) Hindu Widow and lleversionGTS. i 

— Decision in a suit of a Hindu widow | 
represeniing her husband’s estate for or | 
against her will bind the reversioner. A fK i 
1025 Mad. 1270 = 40 M. L J 430 = 22 L W 178 | 
r 91 I C 497 see to the same effect : A 1 11 1 
1922 M 233 = 43 M L J 9a = 70 I C 387. j 

—A suit by widow to recover the inher- | 
iiance is a representative suit. 9 C D J 346= ' 

I IC 62. i 

— Whether the widow represented the | 
inheritance against her may be gathered j 
from the nature of the defenceand the issues j 
raised tried and decided in the former suit, i 
18 L W 491 = 73 I C 284. 

— As to compromise decrees and decisions 
when binding on reversioners see 45 Cai. 590 
(P C). and AIK 1914 P G 44 = 18 OWN 929 
r27ML J 149 = 1 M L W 648 = 24 1 6309 
and AIK 1924 P C 66 = 22 A L J 16 = 46 M 
L J 172 = 1924 M W N 86 = 19 M L W 107 = 

5 L K P C 19 = 26^ 33om. L K 198 = 51 Ind. 
App. 145 = 34 M L T 20 = 47 M 181 = 39 C L 
J 194 = 28 CWN 1050 = 79 I C96I;and AI 
K 1925 0 30 = 11 0 L J 452 = 82 I C 747; and 
40 A 487 = 1918 P C 70 = 45 Ind App 118 = IG 
A L J 825 = 20 Bom L K 1048 = 28 C L J 394 
= 22 C W N 914 = 35 M L J 459 = 24 M L T 
236 = 8 IM L W 212 = 1918 M W N 709 = 5 P 
LW 294 = 47 1 0 207 PC. 

— Where the plaintiff’s father, the then re- 
versioner, obtained a hojia fide compromise 
decree in a former revisionary suit such de- 
cree operates as res judicata. A L R 1933 0 276. 

— A compromise of suit by collaterals 
against widow does not bar a subsequent suit 
by the widow against daughter-in-law for 
share of estate : 23 P L K 1918 = 45 P W 11 
1918 = 44 1 0 92. 

■— That is to say, a decision in a suit by 
some reversioners in the interest of the whole 
bodv binds all reversioners : 57 I G 541 = 7, 
0. L J 342 = 23 0 0 238. 

—In oilier words a decree in favour of a 
reversioner in a former suit operates as res 
judicata in the subsequent suit brought by 
other reversioners againsUhe same defend- 
ants if they have a right in common arising 
out of the same cause of action A f R 1928 

Lah 371 = 110 ICm, 


0. P. 0.(1908) S. 1! f Conld ). 

{ 13 ) Parties— (Cow/r/j 

( 4 ) fxpiarsation VI— Representative 

Suits— ( Co)iid) 

( 5 ) Hindu Widow and ReversioucfS- (( 

— Suit in which a decree is obtained against 
a widow by a reversioner is a rcproscuiaiive 
suit on behalf of all the reversioners — Decree 
obtained in such a suit against a reversioner 
binds also all the reversioners. A I K 1929 Lah 
295 = 10 Lah. 613 = 30 P L R 328 = Ind. KuL 
(1929) Lah 753 = 118 I C 449. 

— A decision in a suit by a reversioner to 
contest an alienation binds all the reversio- 
ners. A I K 19*25 Lah ISO = 79 I C 484. 

— During the lifetime of a widow, there- 
versionery right is a mere possibility and a 
suit to contest adoption or alienation by widow 
is always a representative suit; and the de- 
cision in such a suit is binding on all rever- 
sioners whether it is a decree after a contest 
or ou a bona tide compromise (1907) Fun. L 
K No. 120 = 37 P R 1907; see also A 1 K 1922 
P G 356 (358) = 49 Ind. app 342 = 31 Mad L 
T 200 = 1 Pat 741 = 69 Ind CJas 71 = 27 Gal W 
N 269 = 3 Pat L T 749 = 21 All L J 18 = 16 
Mad L W 956 = 37 Cal L J 356 = 44 M L J 
751 = 25 Bom. L R 634 = 4 L R P C 17. 

—Decision in a prior suit clialleuging a 
gift by widow of a portion of husband’s pro- 
perty is bindingonall the revei*sioners tliongh 
the suit is brought by one A I R 1925 All 483 
= 23 A L J 329 = 6 L R A 303 Civ = 47 A 505 

= 87 I C 235. 

—A declaratory suit by a contingent rever- 
sioner is a representative suit on behalf of 
all reversioners. AIR 1925 Mad 86 = 47 M 
L J 545 = 20 L W 552 = (1924) M W N 730 = 

83 I C 140. 

— But a declaratory decree obtained by one 
reversioner that a certain alienatioii by the 
widow was inoperative beyond her life-time 
cannot operate as res judicata in favour of 
another reversioner, who subsequently, sues 
for possession of the property concerned. A 
I R 1921 All 237 = 43 A 558 = 19 A L J 514 = 

63 I C 524. 

— Where the widow was (luite competent 
to represent the estate and from the nature 
of the defence put forwnird and the questions 
tried, it was abundantly clear that not only 
she represented the estate but the trial w’us 
fairly and honestly conducted. 3i was held 
that the result of the litigation w'as binding 
on the reversioners. A 1 R 1924 Mad 301=18 L 
W 491=73 I C 284. 

— A suit by a reversioner during the life- 
time of the widow is a representative one and 
enures for the bcnclit of all reversior»ers and 
is equally operative to the detriment of all. 
A r R 1925 md 1162=40 U L A 143=22 L W 
170=1925 M W N 572=91 I C 546. and 3 Fat L 
J 404 (408, 409) = 46 Ind Cas 39|t 


e. I». C. (1^)08) S. U ( Contd I 
( S3 ) S\irtieg™"(6V);//.7) 

( 4) SixpSaiiatioii VS -Stepfescatalive Suits- -(<''^^^77! 

( 5 ) SH«dii Widow and Revefsioners— (^>^>^77) 

--Decision in a suit by prcsiun]>tivo rcvcr- 
siofier for deciaration tliat ilio will was fruud- 
nlenl, binds ori adnal 'rove mo nor ifi the 
followirn^ suit. A IB Oiulli Alb = 9 O 
L ,1 L>-i5 r A") O C IHI) =: 69 I C 730. | 

— Decision a^niiust inunediatc rc\orsiontu‘ 
is )iindin<^ on actual reversioner in a su})se- 
qntnit suit. A I R 1092 Cal 39l r 40 0 lb = .‘id 
C li 7 491 r 9b C W N b8b = 94 i C 980. 

— Dedsiou in a suit by immediate rever- 
sioner ayainst ilindu widow binds the wltole 
body oi; reversioners, A I B 1099 All )»01 r 
44 A 10 = 10 A L J 740 {V. ib) = 64 I C 248. 

— O'o li representative sidl l)roui»]P by a 
iu‘esnrn[)tive rover.sionor Die actual rever- 
sioner was made a party-defendant. But she 
not, only did not eiiter appearance but rollu- 
dofi with her co-dofendant who was in eon- 
liiet witli (he plainliilDaud supported liis <le- 
fenco : Jlo/d, that the decree passed iii the 
suit was, nonetheless, a decree passed in a suit 
instituted by the presumptive reversioner in 
respect of a private right claimed by her in 
common for herself and the actual reVcrsionoi* 
vyithin the meaning of Expl. YI to S. 11. C P 
C., and wa.s binding on the actual rever- 
sioner, there being no fraud or coilnsion 
showrn. The fact that the actual rever.sioner 
was a party to the suit is immaterial, because, 
even if she was not, slie would have j>een 
bound by the decision in tlse suit so long 
fraud or collusion was rud sljowiu b9 0 i)19» 
(blbd)) =: 85 0 W N 190.9 r 187 T (! 4b r i B 
10.99 C 9()l r A 1 B 1089 V 971 r A b K 1932 C 

739. 

—A decision against one revorsionei‘ in a 
suit which is not represerdative does not 
operate as res Judicata agaiu.st another : A I 
B 1991 All 237 = 19 A L J 514 r 43 A 558 r 

63 ! C 524. 

—Thus a finding as to a pedigree produced 
in a former suit by plaintiffs to prove iheir 
relationship as reversioners is not res judicata 
against other reversioners not claiming under 
plaintiff! in the former suit where plaintiffs 
have been held not to be reversioiiei*s in tliat 
suit. AIR 1926 All 573 = 95 I C 178. 

—Widow’s suit for’recovery of possession 
of property iu her own right on lieiug dis- 
possessed does not bar subsec|uent suii by 
reversioner. A I B 1923 Cal 204 r 35 C L J 

348 = 68 1 C 322. 

—Some heirs of the deceased owner 
brought a suit impleading an alienee from tlie 
widow and another co-heir as defendants. 
The first Court dismissed the suit as time 
barred Plaintiffs appealed making the defen- 
dant, co-heir respondent who died pending 
a]>peal but bis -legal ’representatives -were not 


C. P. C. fHOS'i s. II { Ci'iif'l 
( 13 ) 

( A I PxplaiiatiiHi VI -Uepfesemalhe 

' ‘ iiuitt.— 

( 5 ) llidu iVidow and «evefsioriefs -(6'c/.?f?) 

iiroilulit. Ofi I’ticfinl. Tho Aiil'ollaif Ct'iufc 
.ravti Ihe plitiiitiffri n decrc-o for Miaic elaniicit 



ojK'rate as a bur to the plahitiiCn Fuit on the 
other bund the Appellate CuurBs finding 
thereon operab d as a bar in plainTifl 3 l.avnnr 
bv mu'chiding the alionen from ranung iho 
piciL 35 :M Ld k!5- 49 1C Uiu 

— Dismissal cdAuit. by certain revcrr.^.ionr-r3 
I’m* soiling aside alienaiiori ]>y soiiks.3 
proprietor ’oars another suit for the saroe 
purpose )»y other reversioners who had been 
trmdofondtuils in previous suit A IB 1925 
bah 8U r: 5 Lab 421 = 84 I C 477, 
—A rever.sioner settixig up adverse title 
against widow in a foredormre suit against 
her cannot aficr wards sue forx^ossesBion after 
death on the fillegat-ion that he wa.s the 
reversionary heii* of a pre-dcjceiisod son of the 
widovv, to ' whom she hm\ siiccaeclod as 
mother : 17 C W N 877. 

—In a suit against a widow to enforce a 
mortgaue by her, if there is a finding that 
the debt was binding on ilio csiate and the 
sale proclamation states that iho debt for 
which the jiropcriy was being sold was for 
necessity and Iho wdiolo right of the defen- 
dant was being sold in execution- ib«vn it is 
the most jyfO][>ci* construciion of the xu'occc- 
dings in ihc suit and execution that Iho 
whole properly was intended to puBS to the 
purchaser. The widow w'onid in such a cusi^ 
sunieienily represent the estate as lo aiirat. t. 
the doctrine of jmJicaia. A f B 1996 .Afnfl 
G99 r (1996) M W N" 319=51 M L J 73 r 95 I C 

691. 

— A suit brought by widow in possession 
of the whole estate holding as widow's esinto 
to ehallengc an alleged adoxiiloo is a repre- 
soiilaiive suit and all xmrsons liaviug a 
common interest {namely tho reversioiieis in 
his case) must l>o deemed'to have been repre* 
scutod through her under b. 1L Explanation 
VI of iho Code of Civil Procedure. A 1 B, 
1925 All 79=46 A 637 = 99 A L J G90 = 87 1 C 
938; see also 97 I C 109 = 1914 31 W N 903. 
Tho decree against a Hindu widow, is binding 
on her daughter, if it is not tainted wdth 
fraud or collusion. (1929) A D *T blSrJml 
Bui (1999) Ail 1092=1 19 i € 441 
— Where after the death of three brothers 
a compromise wa.s entered into betw’ecn tw o 
widows (lividifig xu'oporty ecjually and thei«'*- 
upori a third per.son sued to p!)tain a ikekra 
tion that the brolhers formed a joint ilindu 
famil^y apd that op ilm doalh of tjm wi;hn\ 
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c. \\ C. (1*108 ) S. II (OonUlJ 
( U ) Paiiies—(0(j///r/) 

( 4 ) llxplauation VI-— Representive 

Suits— 

( 5 ) SUiuiii Widow and Reversioners--“(6W/<7J) 

nl' (Hui of iheii) tlie i*evomoiier was entitled 
io su(*(u*c<l to tlio same and the same was 
d<!f.!'o(n{ iiiat the other widow liaviog 

been a party to the declaraioj'y suit by the 
reversioner it is not open to lier daughter to 
say lhai. she was entitled to take on the 
death of the other widow in preference to 
the reven-sioncr. 27 A L J 518 r Ind Rnl 
(1929) All 1022=119 I C 446. 

— Suit by reversioner against transferees 
from widow— Subsetpient similar suit against 
transferoGs of other i>ortions of estate— De- 
fendant’s failun; in previous suit to plead 
that plaintiff was not next reve ’sioiier does 
not bar iliat plea in subsequent suit. x\ I It 
1925 All 585=47 A 929=25 A L J 055=89 I C 374. 

(0) Karncmm of Tavwad, 

—A doeisioii against a Karnavan when he 
has litigated in good faith and in repre- 
sentative capacity is binding on the tavwad; 40 
1\T .15 d' 52)8 = 15 L \¥ 584 = 02 I G 598 = A I R 
1921 M 520; see to the same clfcet : 20 M 129 
F B; and 10 1^ 322; and 17 M 214; and 15 M 6; 
and 8 M 484; and 7 M 413; and 2 M 328. 

' — Suit by the larnaran of a tarirad was 
dismissed as the last owners followed 
d/ft/;7i.'fl//ia//n'/a.law and i)lai!\titf was not the 
proper owner. .'J’his decision was judical u 
i!t the subse<|uent sxiit by a junior member of 
the tafwmk A I Ji‘Vf25 jllad. 514 = 44 M L J 
hT (11 0) 140=72 1 C 
582. 

( i J landlord d* Tenaui. 

—Decree against one tenant-in common 
l}in(ls all other tenants similarly interested 
with him, .54 G \j J 502 = 66 I C 433 ( 2 ); but 
tioi; if the co-tenants are not similarly inter- 
esled and were not parlv to tlie suit. 2 IJ P D 

U(P> 11)112. 

—A suit for soliling the amount of 
KaiUil)adi dues from an agraliai'am is one in 
wliich ail the agraharams are necessarily in- 
ieresiedajid the decision therein hind's all 
agraharams. 3’>8 M L .) 495 = ,55 I G 984 = 43 M 
. . 48*7. 

— suit for rent by one co-sharer laud- 
hu'd against tenants impleading other co- 
sljarers as dofis, }>ars a subsequent suit by 
other CO sharer landlord for rent, refusing t'o 
recognise the tenant : 48 I C 536. 

— D sued cert;iin persons for ejectment in 
llevcniH! (Jouri. Defendants pleaded that 
t hey wm-'G r>ro}>ri<d.ors of half the property in 
dis|)iii(^ .‘uid the other half belonged to Jand 
others, dim noveime Court hedd that B was 
Moi ihn jn-o]>neif)r. Hho then brought the suit 


C. F. C. ( 1908 ) S. 11 ( Go///d) 

( 13 ) Parties— (Cu/dd) 

( 4 ) Explanation Vi— Representative 

Suits— (CV>?//d) 

( 7 ) Landlord & Tenant— 

in the Civil Court for declaration of title. 
IJcld, that the parties to the former suit did 
not litigate in respect of the private right 
claimed in common for ihcmselvcs and others, 
in order that Expl. 'VI might be ap])licable, 
there mnst be community (.>f inlerest. JJrld 
that the dismissal of the suit did not bur the 
trial of the issue as to title as regarded J and 
others who hud not been made parties to th.e 
previous suit. 8 A ij J 545 F J> = 9 Ind. Gas. 

819 = 33 A 493. 

( S’ ) Siilfi^ Oil hcJiitlf of Comininiliij. 

I — A former suit by representatives of a 

community bars a subsequent suit on the 
same question by others ; 12 A L J G45 = 24 I 

C 97. 

—But the dismissal of a suit brought h} 
the members of a community to assert their 
personal right is no bar to a subsecpient suit 
by them as representatives of the community 
to establish the right of the community. 18 A 
i L J 150=76 1 C 693; see also A J li 1951 Lab. 
1G1=12 Lah. 497=52 Pun. L. 11. 910 = 135 Ind. 

CaSi 657 

— xind a decision in a former suit against 
some members of a community prohibiting 
them from taking out ])roccssions was held 
not to ojierate as res judit^ata, as iho streets 
being public streets, the coimminity, as 
members of tlie public, had a right to take 
out iheir idol in processions and that the 
former suit was a suit against^ the WM’ong 
' doers in their indi\'idual capacity and the 
decision in that suit did not operate asrra 
jitdlcala. 4 A L J 55?> PC = 11 C W N 585 = 
5 C L J 5G6 = 17 AI L J 240 = 9 Bom. h 11 
6G5 = 2 M L T 204 = .50 M 185=34 ! A 93. 

— Bait 0 !i behalf of Mahomedan commu- 
j uity for a ({e<daration that the property in 
question is wakf is representative within the 
meaning of Expl VI. 53 I C 886. 

: — Decision that property is not wal'f in a 

' suit by B against A . — Bubseqiient suit by B 
' against A and Cfor declaration that property 
I is Previous is binding not only bet- 

ween B and yl but also as ’between ’B and C. 
A I 11 1928 Lah. 888 = 113 ! C 120, see"' also 

17 I C 445. 

—If a claim that a jiroperty ‘ is wale f is 
fought out on the merits and decided in the 
negative the ])ersons in possession should 
not ho harrassed by succession suit by other 
per.sons making similar claim. A I 1922 
Oudb 1 = 9^0 L Jill” 2G O C 82 = 66 f 0 90, 
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C. P. C. (1905) S. II ( Could) 

( 13 ) Parties— (Co/i/cZj 

( 4 ) Explanation VI— Representative 

suits--fC'o/i^(^; 


( 9 ) Salts relating la prlcule right held 
in Common. 

--Wi'H'ru a uunibcr of dofciidauts in a 
caHo have a common interest and the contest 
is carried on by some oO them hona fide 
against the plaintiif^s claim the defendants 
who arc parte are also bound by the 
decision. A I R 1921 Mad 571 = 46 M L J 
471 = 19 L W 484 = U M L T 209=83 i C 985. 


—Ali the proprietors of a village K, sued 
ail the proprietors of another villagm for 
possession of Ba7igar land and olrtained a 
decree. On appeal by sonui defendants alone, 
the decree of the Court below was confir- 
med and plaintiifs obtained possession in 
execution. Held., in a subi^eqciit suit between 
the same villagers about the same piece of 
land, that the decision about title in the 
previous suit was res judicata as regards the 
whole and not merely of the portion that was 
confirmed on appeal. The difficulty in iden- 
tifying the parties in the previous suit as the 
predecessors in title of the parties to the 
present suit is no bar to the application of 
the doctrine of res judicata, for in. both 
cases the whole body of proprietors was 
involved and in the absence of fraud or 
collusion, the decision must be presumed to 
be Infer paries 18 P- L R 1914 = 19 P W R 
1914 = 21 I C 972. 


—But it is now a settled law that Expln. 
VI is not confined to cases m which the 
prior suit was brought with the permission 
of the Court under 0 1, R, 8 there of. The 
explanation does not become inapplicable 
because the prior suit was for the establi- 
shment of the plff’s individual right in addi- 
tion to the right claimed by him in common 
to himself and others in so far as his claim 
in respect of the latter right is concerned. 31 
M L J 26 = (1916) 2 M W N 258 = 35 I C 116. 
See also cases under the present head— (1) 
General Principles. 


C. P. C. (I 908) S. U( Co7d O 

( 13 ) Parties—CGow^d!) 

{ 4 ) Explanation VI— Representaiive 
^ ^ ' Suits— 

( 10 ) Suits relating^ to public right— (Oo/W//) 


former, they cannot in a siibse<jinnit snii by 
the public set up their right tn it ogain. A I 
RT924 All 178 = 21 A b d 882= h K \ A 

Civ r 46 All 110 = 79 I C 310, 


—VVhore a representative suii, ladating l<> 
public pathway was d i s n i i sse, ( 1 < h i i } i ( •. gr o u n < i 
that no damage was proved it was Indd I hat 
the deft, in a subsequent snii. nnder S. 91 
plead that the pathway was i»rivate : 1918 
M W N 175 = 8 L SV 377 = 44 ! C 367. 

—Proof by thc]>iaititiff t iuddie a.!><l bi.s ser 
vants had been compelled to go by it 
route and thereby incur additional expense ^ is 
sufficient special damage enlitliitg the plain 
tiff to sue for removal of a.n obsinicl ion ol 
a highway. Infringement of a- pat It way ifi- 
which plaiiitxif liad gn)t a right with oihvr 
villagers by reason of a grant implied li'oni' 
long user does not reejuire special damage to 
give the plaintilf a cause of action. Tim 
fact that the pathway is described in tbe 
plaint as a public patliway would not make 
any difference. 23 C W N 91 =49 I C 79. 

(11 ) Suits under S, 02 C I* G. 

—A suit under s. 92 is a suit by the phtiji 
tilfs for themselves and as represeniat ives 
of the general public under s. 11, Expl A I, 
all persons interested in tlie suhject-niai ter 
of such a suit would he hound by tlm decisioss 
in the suit. AIR 1925 Cal 187 = 801044 
see to the same eifeet : A I R 1925 M 1070: 

and A. I R 1929 M 614. 

— A decree, therefore, passed in a suit, 
under s. 92, is binding also on aU tlie wor- 
shippers at the temple. A I R l92o .Mad lOd) 
=(1925) M W N 505, 

— But wm ere in a suit to restrain inter 
fcrencc with pllf’s right to exclusive, wi rsbip 
the decree was in clteci» personal ihere 
I no res judicata : H Bur. b ! 2 49 


( 10 ) Suits relating to puhllc rights. 

— Whore persons litigate hona fide in 
respect of a public right claimed in common 
for themselves and other members of the 
community interested in or claiming that 
public right, other members of the coiuipu- 
nity must bo deemed to be persons claiming 
under tliem and any subsequent suit in 
respect of that public right is barred l>y res 
judicata. 36 All 424 = 12 A L J 643=24 I C 97. 

— Wliere the ownership of a well aiid 
certain adjoiiiing stripes of land wmro in 
dispute between ihe trustees o.f a, mosiiuc and 
a Municipal iiy and was decided against the 


—And a second suit umfer s. 92 b\ . ihe 
public is not barred by a ]>rior sud nnd« r 
s. 5 Religious Endowmeni A<d, whme pul-li* 
not made party. A I R 1921 ('al 125 = < ’ W 

A- 594 = 63 l€ 418 

—Where a suit was filed ‘widi sam iion 
u nder s. 92 but later ame 1 1 ded w i thoi i i s.a n e - 
tionaud stranger defts and relief not cove, red 
by s. 92 were added, the couipromise cdtccfed 
by some pllf was not binding on all as the, 
suit had lost its represent at ive chnracfm- : 
A I R 1928 V C 16 = 54 M h J 699 = :i2 C W 
N 482 = 30 Bom. E R 774 = 198 I C 3(;i = 55 t 
§19 P C isee also A I E.493C).-C.78I, 
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C. P. C. (1908) S, II ( Conid) , 

( 13 ) Parties— r Oon(d) 

( 4 ) fAplanation VI "Beprcscntative i 

Siuis—iContd) i 

uVi'lfOH'^jVfrrhds^er^ morfooifors, \ 

ofjicftd reicelver etc, | 

—A decruo o1)tiunud on bcluilC of the | 
i LMiSu by codrualec ngalust o<,hcv eo'inistco | 
for iUe X'>roiection of the properly binds not j 
only Iho trustees 'svlio are ]>arlios to the suit | 
huUilso all persona iuteresieil in the tnist. 1 
A 1 11 1924 x\li 60dr22 A h d (Ml =: h K f> A j 
410 Giv=1G A 1)31=80 1 C 406. ■ 

— Ill a properly rcpresenled irusl suit 
porsous not parties to a previous suit cannot 
ask the mutter 1o be re-opened and retrie<J. ^ 
A 1 R Vm Mad 207 = 19 M L J 740 = (1920) | 

■ M: VVN 40=91 IC 924. i 

--Plaiiitlil: filed suit claiming the suit , 
land, as his own, but hi the cours<! of tlie j 
trial, he admitted ‘that the land \\as trust | 
property. Court recording admission held i 
that it "was trust property and lhafc both j 
parties were jointly entitled to managemeni. | 
Held, tlut sitliough in form t-bis Avas a suit i 
between two private persons, it avus in elfecl i 
a right claimed by plainliff on liedmlf of iho i 
trust against the defendant and the defeiulaut 
Avas bound by decision. A I R 1929 Mad G87 
rliid Rul (1929) Mad 520=116 1 C 142. 

— Expl. VI AA'as applied in 11 Mad, 191 
Avliero successive suits ay ere brought by diffe- 
rent trustees of certain property, sec also A 
1 11 1924 M 88=73 I C 3.16. 

-—If a deceased porsoirs estate^ is ropre- 
sented sufficiently for an effective decree 
to be made against it, that decree Avill biiid 
all the deceased’s legal representuiives in 
their capacitA' as such Avhellier the\' arc. on 
the record oi the proceedings or no I . A 1 1t 
1928 Mad 1199=Ind Rul (1929) Mud OGG = 111 

I C 138. 

—The CiUdal Assignee is net ilie repre- 
ifeutative of a iudgment-debiur avIio is adjnd- 

imr:oIvent A Til 1925 Mad. (;8c=48M L J 
530=88 I C 85. 

-Deoieioi! against Ohieial Receiver not 
reproseniing general body of credilers and 
not' flefoudiii^ in veproseulativc^i,;ipycit.v «iues 
nut bar a. suit by soiue crodhors aguintii 
iusc'Tontt?. 12 C R 1)1=49 I C 4||. 

— TliO oilicial liquidator represent the 
dchentuvolioMers apdt-Toditors UvSAvej] us the 
romp-any. 1920 P 0 5G (58) = 43 Mud 550 = 47 
Ind.app, 33 = 3S M L J 44 1 r 28 Ihd, L T 
LM = 1920 Mad W N 419 = 12 Mad h W 92 = 
22 Bum. L IX 56S = 18 All h J 489 = 2 U P L 
R 118 = 56 Ind. Cas!63PC. 

■ -An auctioii-purchaser avLo purchases in 
euiecuiioii of a money decree bound as beh 
ween himself and the decree-holder by any 
prerioua liiijj'-ttion bet’Aeeu the decreedmldcr 


c. p. c. ( 1908 ; s. n f Co?itd ) 

( 13 ) Pa^^ies-~(6W^0 
( 4 ) Explanation VI— Representative 

Suits— (C'o?/rM) 

( 12 ) Trustees, executors, administrators, 

auction-purchaser, sliebaits, Qtc.-iiJoncid) 

and the iudgment-debtor Avhose interests he 
has purchased. A. 1 R 1922 Pat. G3 = 1 Pat. 
174=3 P h T 500 = (1922) Pat. 33 = 65 I C 266. 

—Decision in a suit against a person for i n - 
(;oino of certain ondowinont proyicrly is bind- 
ing upon him in a subsequent suit by him in 
ids personal capacity, 60 1 C 74 (All.) 

—A Shebait Avho, to knoAvledge of the 
plaintiff has been dismissed from tbe temple 
or who has been guilty of gross negligence 
in conduct of the case duos not represent the 
idol and doe.s not bind the succeeding shebaits 
6 Cal 1. J 621 (633); and 1 1 Iml Cas. 28h=H Cal 
■ , . y'l'l 337. 

— Persons intcr<\sted in e<juity of redoinp- 
lions not made lairUes — Hubseijiicnt suit im- 
plea<ling them is barred. 65 I C 654. 

I ( 5 ) .htdgmcnt in rctii. 

— Judgments in rem properly fall within 
: the scope oC Evidence Act, section 14 of 
i Avbieh sets out ibosc judgments in rem Avhi^di 
i timouni to eonelusive proof in any subse- 
i (pjenfc suit. As to judgments 7//, see also 
i A 1 ll 1928 S 121 and 7 W R 338; and 14 Moo. 

I { A. 307. Ihovious decision docs not bind 
' strangers unless it Averc imigment in rem !0 

C W IS 1084, 

i — Tbat is io say, judgment in rem bimls 
i the w'hole Avorld am] not merely the parMes 
I 1,0 the pro{*ecdings. 

i — (Jtd/r.r Judgments, orders or fleci’cris 
, <'«Miiing within s 41 Evidence Act are final 
I foj- <atrt,ain liiuib'.d purposes on footing of 
; iindr being judgme.uis ?v:7/q lK)caus<‘ Avliere 
I parties to a litigation submit a ({nestion for 
j ilt<? decision of the Court de<'ision on being 
i so invibnl binds all }>ar]ics for the future. A 
! I U 192G Cal 508=44 C B J 399=30 C W N 415 
j =94 I C 235. 

I — A testator died leaving Iavo widoAvs A 

1 and l> and a (collateral Umh'r iln^ W’ill A 

j was entitled to the Avliole |>ropcriy P> sued A 
I for Rs. GOOUO as doAver debt impleading Cas 
I deft C did ijot appear. Tlu^ suit Avas com- 
; ]n-f.>uiis(Ml between A ami H and a dcaa! wets 
i duly regi^^b'Ced. C ilien broTjght a suit fora, 
j dc(4arj).,tiou that Uu'. alienatioTi by tin; alMo<‘ 
deed \va,s void and Avould not affeel the plff’s 
reversionary rights after the death of A. 
Held that, tlie compromise-decree in the ]n*c- 
vious suit did not bind C, as the ordinary 
rule of res indica,ta did md. apply to l.bo case, 
and tin; judgment; in the previous suit passed 
on the (a.nnpromiw' was md, a judgmcTd in rem : 
14 P U 1912 = 90 P >V \l 1912= 157 P h R 
1912 = 14 1 C486 
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C. P. C.(im) S. 11 {Conld) 

( 13 ) Parties— 

( 6 ) under the same title. 

— See alao cat^es under this ,«cci 4 ) 
Oireetly and .sobytaiitially in isf^ue-lB) Miglit 
and Oiiglit. 

( 1 ) Gwend rrlncl'idtis, 

— 'File ox])refc;sion “kiuiig title” in 11 
ineans tlic “.same capacity.” The words “litiga- 
lifig under Ihe same tilhi ” mean that the dc- 
iua.ud shouhl have been made of the siuuc 
(juality on the second suit a.s in the tirst one. 
At R 1933 0 475 see to the sSaiiio cdl'eet T24 
I G Iblr ;V.) G W N 87G = A. I R Vm C 47 = 

57 C 258. 

— Tf tlio parties are litigating in the same 
capacities il is imnia.1erial whether tljc trans- 
fer attacked in one case i.s a mortgage and in 
the otlier <^ase a. gift i. e, whetlicr the subject ^ 
matters of the two suits are or arc not the 
same : A I R 1933 I 43; or whether causes of 
a,cikm are same or not : A 1 R V,t20 All 400 
Tnd. Rnl. (1020) All dlM = 116 I C 738. 

— Where a ]daintiff litigates not under 
ihe same title as in the former suit, the suit 
w ill not Ibi barred. 142 P R 1892; see also 12 A 
Jj-7 m = 2ilC25 and 14 I C 12. 

—'Where ]>«n-iics in tlic two suits were 
different, issues were diffeicnt and ])ariie,s 
who W'ere e.ouunon to the suits wore litigating 
nmier difft n;nt titles ihe fonucr suit w'as not 
wjadlaifa. A 1 R l<)2tt Jbit. 17o r 8 Pat, 107 
= Tnd. Rul. (1029) Pat, 375 r 117 I C 167. 

— "When the.re is a differeTice in the ])cr- 
soTJiiel between tlie plaintiffs in a junor and a 
suhse<(uent suit, tin: ]»rinciplo of res jvdlrafa 
cannot apjdy. A 1 R 1931 .laih IGl r !2 lali 
497 r 135 I C G57. 

— Mdierj property i.s .surren{lerod pemhmie 
life, botw’cen the jireliminnry decree and the 
final decree ihe alienee deriving his title 
nmhu’ such surrender is liound by the terms 
of the pieliminarv decree. A \ R 1925 Nag. 

i:i2 r 22 N L R 1 10 = 82 I C 452. 

— Where ]>laintiff bases his title to a 
property in two different suits in two diffe- 
nuii cajbieities ilio sul>se(|ucnt suit is not 
barred hv res Jfuiir.afd. A f. R, 1931 All. 21= 
(j93tt) Ah J ]251r }nd. .Rnl ( 1931 ) All 23>7 

3 130 1 C 13. 

-The section does not a.]>j)ly "vvliere a 
porson sues in differcnl ''J}.p;v'i ties in two 
snita, though the cjujst' of action is tlic same : 
A I j;, 1921 A 355 r I . R, 5 A 177 (3v.= 78 1 G 
492:.-46 A 2.10. and 1931 F^aliGlO r 132 Ind. Gas 
G57. a.nd (1932) 35 Alad. 1. W 350 (353). 

— 3Mor suit contested in private capacity 
does Tiot bar a subsequerit suit in ))uhlie 
capar-ity A 1 It 192G (hidh 578 = 3 O VV N (*45 
= I Puck 139=13 O L .1 G9G = 97 1 C 853. 

—Simil'iily a. prior suit in individual capa- 
city does not, bar a subse(|uent suit in repre- 


I C. P, C.{I908 ),S. I! (Contd) 

I ( 13 ) Parties— ( Cowkl ) 

' { 6 ) Litig^atin^ under the same title — {Oontd) 
1(1) Oeneral Principles — {Concld) 

sentative capacity. A T R 1924 Ijali 275 = 69 
I C 528; see to the same effect : A T R 1922 A! 
394 = 16 L AV 122 r 1922 AT W Ai 464 = 31 M 
L T 125 = 43 AI L J 448 = 69 ! C 15; and 18 A 
L J 150 r 76 I C 673. 

— Where a party sues or is being sued or 
added as legal representative of a deceasml 
iicrsotg the decision is not binding on him in 
personal capacity : A 1 R 1925 ^159=: 75 I C 
623; see also 87 P R 1919 = 52 I C 545. 

—Where a person sued as guardian ad 
litem, of a minor claimant to certain properly 
and subsequently set up a title by heirship to 
the saine )>ro]>erty, .Held that the second 
suit was not bai'red 118 P L K 1914 r 1 P It 
■ 1914 = 22 I C 955. 

— Decision aguunst trustee litigating^ in 
his private ca}>acity is not res judicata in a 
subse(|uent suit l>y or against him in his 
eluiraeter of trUvStee 35 I W 350 (353) =1932 
Al TV .K 321 = 137 I C 707 = 1 .R 1932 AI 435 = 
A 1 K 1932 AT 589 = A I R 1932 M 468; see 
also 13 Bom L R 989 = 12 1 G 577 = 36 B 29. 

— AVbere a trustee fails to bring a suit for 
which he is permitted under s. 5 of Chari- 
table and Religious trusts Act 1920 and an 
order against him is pas.se,d, lie can bring a, 
regular suit for a declaration that the proper- 
ty is held by him in his private capacity or in 
the alternative^ that it is not held in trust 
which is governed by Act XI. A’ of 1920, 
[Mvlcerji ^1,^Qoa1ra), A I R 1929 All 50G = 51 
A 805*= (1929) A I. J 653= Ind Rul (1929) 
All 865 = 118 I C 513. 

— A decision again.'di a pe.rs<ui in his indi- 
vidual capacity does not bind liis svi«*c<t;'>e!’ 

I in the oflice of trinstee 24 (’ W N 690 = 58 I C 
j 705. 

i — A. ]>erson was sued as Irustee (d’an i lol 
! but he defended the suit in liis ]ier.sonal eapa- 
I city and was unsuccessful; later on he sued 
I on t lie same grounds as his defence in (lie 
I prior suit. The suit is barred. 60 I C 74. 

— First suit in tlie capacity of veiKh‘C‘s 
I doG.s not bar a subsequent suit in the ca.pacil v 
I of reversioners 68 p R 1915=151 W fj 

! l!»ir) = J 1 1 c (S'}. 

I ( « ) Landlord and tenant. 

— Prior suit for rent baseil on l»;asc dm s 
not bar a subseqmujt suit for land and rc.nf 
based on title : 22 M 323, 

—A sued B for possession of cerfain 
land, alleging that ho bad let R into posse- 
ssion under a written lease, wdneh lease bad 
been doterruined. Defence, a permanenf 
i tenancy at a fixed rent, d'he letting redim! 
j on by the phnniifl’ "was not proved, and the 
' suit was dismisserb A w'as allowed to bring 
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C. P. C. ( I908 )S. n {Contd) 

( U ) Parties— (Cow^c/) 

( 6 ) litigating under the same title— 
( 2 ) landlord and tenant 


.1 C. P. C. ( 1908 )S. n {(Jon(<!) 

: ( 13 ) Parties— (Coy//</) 
i ( 6 ) litigating under the same title— 
1(3) Mortgage Suits— 


a seooud suit, claiming possession of the j 
land as the owner thereof : 8 B 174 F B; see to 
the same effect : 2 N I R 94; and A I B 1921 
L 17 = 3 L L J 215 r 63 1 C 717; and A I B 
1927 B B19 = 105 I C 361 = 5 R 527. 

— Dismissal of a suit'for rent by a Baiyat, 
ill Avhich the deft, pleaded raiyati right in 
himself, does not bar a vsubsequent suit to 
eject the deft. 22 I C 273. 

—Similarly, where a suit for rent was 
divsraissed on the ground that no relationship 
of tenancy existed, a subsequent suit on title 
for ejectment is maintairialilo : A I B 1921 C 
355r33 C L J 334=6 11 C 201 ; see to the same 
effect, SIC 715; and A I B 1924 C 460 = 72 

I C 655. i 

— Audbylicrca suit for rent was dismissed . 
on the tenancy not being proved, the pllf. j 
sued the deft, as trespasser for possession | 
with mesne profits at the rate of rent claimed | 
in the prior suit, Held that the suit was | 
maintainable and it was not for the same | 
thing as the first under a different name 9 j 

W R 594.1 

-■-A lessee who claims ' under a title pre- ; 
viously created by a lessor is not bound by a | 
subsequent finding between the lessor and | 
third parties A I B 1924 I\Iad 576 = 19 L W 
369 = 34 M L T 160 = (1924) M W N 378 = 1 

I C 965. I 

—A decision by a Court recovering thah i 
Icavl arrears that rent was not paid^ liy the j 
sub-tenant to the tenant in proceedings for 
sale of the tenure to recover thalckavl paid to 
the tenant is not ren judicata in a subsequent 
suit by the purchaser against the sub-tenant 
for the recovery of the rent payable by the 
suh-temuit. A I B 1924 All 910 = L B5 A 
230 Civ. = 78 1 C 373. 

(o) Mortgage Suits. 

— A decision again.st mortgagor in his cap- 
acity as moi’tgagor is iioires judlcaia against 
mortgagee, the two interests being distinct. 
A T B 1921) Oudh 1=1 Duck 25 = 3 0 W N 55 = 
13 0L J 323=9I 1C 1015. 

■“Suit for redemption as donee of mortga- 
gor if dismissed does not bar a subsequent suit 
for redemption by the same plaintiff as heir 
of mortgagor. A I B 1927 Bom 87 = 28 Bom L 
n 1.507=99 I C 814. and 9 Ind Cas 572=8 A L J 

324=33 A 463. 

— Decision in a suit for possession as pro- 
prietor does not bar a subsequent suit for ro- 
liemption by the same plff. A I B 1929 Lah. 

833=1 nrl Bal. (1930) Lah. 52«:|20 I C 420. 

“ First suit ill mortgage to the extent of 
the. (Hjimideraiiun j>}ii<l does not bar a second 
suit for efifnr(*craeiit of subrogation rights 


acquired by discharge. 24 M L J 28=( 1.913) M 
W IS' 369=13 AI h T 266=18 I C 610. 

— Dismissal of a mortgage suit as l.)eing 
time-barred does not bar a subsequent suit 
for rent l)y mortgagee against mortgagor : 

50 I C 765. 

— A plff. first suing to deuoiinco a mortgage 
by widow of her husband’s immoveable pro- 
perty can bring a subsequent suit for redemp* 
tion. 52 P L B 1917 = 172 P W B 1916 = 37 i 

C 447, 

— Suit by the nearest reversioner was de- 
creed ag^ainst a rival claimant. The rival claim- 
ant, subsequent to the institution of the above 
mentioned suit redeemed a usufructuary mor- 
tgage existing on the property. The rival 
claimant siibsoqueutly to his redemption sued 
for recovery of the possession of the pro- 
perty. Tlio decision in the first mentioned is 
res judicata as regards the last mentioned suit 
as the party redeeming had no title to redeem. 
A I B 1925 Oudh 607=2 0 W N 710=90 I C 569. 

— A sou is not precluded from question- 
ing a mortgage on the ground of want of con- 
sideration by a finding against the father that 
mortgage is supported by con. si deration, when 
the son does not claim through his father l.»ut 
by virtue of his birth as co-parcener in ffamilv. 
A I E, 1931 Mad. 550 = ( 1931 ) M W N 263 = 
34 L W 598 = 135 I C 367. 

—-Purchaser in execution of a mortgage 
decree is not affected by a decision in a suit 
subsequent to the mortgage, though previous 
to the purchase. A IB 1922 Mad 390=77 IC922. 

( J: ) Ve/ulor and P urchaser, 

— Where the defendant appeared in the 
former suit as an intcrveiior, and plaintiff’s 
claim was dismissed as against him, a subse- 
quent suit by the same plaintiff against ilic 
same defendant to recover po.ssession on the 
ground of purchase from the admitted owners, 
is not barred 24 W R 248. J and his two minor 
sons purchased a certain property at an auc- 
tion sale. K subsc(iucutly brought ajsuit agai nst 
J. alone for possession of a portion of the 
property and obtained a decree. D, one of the 
sons of J.f later on brought the present suit 
against K to recover possession of the pro- 
perty on the basis of the sale certificate, IJeld^ 
that the suit was not barred by res judicata. 

Ulnd. Cas. 745. 

— When pending a suit between the plff’s 
vendor and the 2nd deft, almui the mesne 
profits of a certain laud, the plff. purchased 
the said land and it was decided therein that 
the 2nd deft was the owner and was not liable 
to account for any mesne profits to the ])IfPs 
vendor and ilic plff. now filed the ]>rcscnt suit 
to recover possession of the said land. Ileld^ 
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C* P. C (I908)S. n ( Gontd). | 

( 1.1 ) Parties— i 
( 6 ) Litifatinf under the same title— (C'ow/^/) I 
( 4 ) Vendor and Purchaser— (CWc/d) : 

that the decision in the prir)r suit was r/;.-? i 
jmllcata against the plff. and the 2nd deft. BG : 
Bom 189; disi. IG M L T 158 1 1 L W 587 r 

25 1 C IU, '\ 

— Piff, claimed certain money on a pronote ' 
and a sale-deed by which the deft had ti'ans- 
ferred his rights under the pro-note to the ■ 
plff. The suit was dismissed. In a subsequent ; 
suit by pI’fL upon a covenant of indemnity : 
forming part of the conveyance. Held, the | 
plff. was not suing the deft, under the title | 
which was the basis of the previous suit and 
that the subseaiuent suit was not, therefore, 
barred by re^ jndkata. 42 I C 895. 

( 5 ) Other Suits. 

— The section will apply where the litigatits 
in the later suit occupy By succession, irre- 
spective of the various forms of succession, 
the same position as the litigants in the 
former suit ; 18 Bora. L. E. 768 r B6 I C 505- 

40 B 606. 

— Thus a plff. suing on gift can bring a 
subsequent suit as heir : ' 43 I C 395, 

— Plff. basing his title upon residuary in- ■ 
terest in the property can bring a subsequent : 
suit as owner of such property. Ind. RuL i 
(1929) Lah, G12 = 117 ! C 68. I 
— Suit as reversioner does not bar a suit as i 
owner AIR 1930 Lah. 284= Ind. Rul.a929) i 
Lah 84 = 120 I C 532. i 
— Fir.st suit as heir does not bar a sub- ' 
sequent suit as reversioner ; A I R 1925 C 
1195=20 C W N 861 = 89 I C 207. ' 
—Where the reversioner sued the alienee ' 
and obtained decr .e for a moiety upon a 
finding that the sale was not for legal neces- ' 
sity, but the suit was dismissed as regards the 
other moiety on the ground that it ^had not ' 
passed to ihe plaintiff, and afterwards this 
‘ moiety too having passed to the plaintiff, he 
again sued the deft, for recovery of this . 
moiety. Held, that the decision in the provi- ' 
oils suit that the sale was not for legal necessity 
was res judicata as the parties were litigating , 
under the same title on both suits, the ^ 
plff, a.s the o-wncr of the reversion and the ' 
defendant as purchaser from the widow. 18 
C W hf 888 = 27 I C 226. ^ 
—A decree in favour of a reversioner ^ 
cancelling a deed of gift by the widow is 
effective in respect of '’all the rights of ihe 
reversioners who may hold the property bv 
virtue of the deed of gift or by way of 
inheritance. A T R 1928 Oudh 359 = 3 Luck. 
487 = 5 0 W N 2G5 = 12 R D 72 =112 10 169. 

—Decision against father is not res iudi- 
cata against son where the son is not entitled 
to the lands during father’s lifetime and is 


C. P. C. (1908) S. U ( 

( 13 ) Earths— ( Conid) 

( 6 ) litigating under tlie same iltlt— (Canid) 

( 5 ) Other Suits— (Co?i?d) 

not elaiining through I the father- 34 1> L R 
944=A 1 R 1932 B 456 = 139 I 0 210=1 R 1932 
B 475 = A I E 1932 B 1054. 

—First suit to recover 3>roperty on basis 
of ado]>tion does- not bar a subsequent suit on 
basis of will : 12 A L 0 441 = 25 I C 175; see 
to the same effect. 7 M L J 288. 

—A suit by ^daintiff* for possession of lu's 
share after partition is not barred }>y the 
dismissal of his prior suit for recovery of 
specific ]>lot of the land based cm his exclusive 
title. A I R 192G Mad. 1128 = 24 I. W 453 = 
(1926) W X 724 = 98 ! C 524. 

— A Hindu son suing for partition under 
a will can maintain a subsequent suit for 
partition as member of joint familv : A I R 
1923 B 467=25Bom. LR 797=77 I C 92, and 
1928 Cal 459=47 C L J 436=32 OWN 1023= 

1 10 I 0 6®. 

—Where the grounds of title in the subse- 
quent suit were not available in the first there 
is no res judicata : 211 0 984. 

—Where in a previous suit between the 
husband and wife it was decided that there 
was no divorce, on the^ husband’s suit for 
restitution of conjugal rights against his wife 
and father-in-law the questiorCof divorce was 
res judicata. ;.,A I B 1924 All. 815=78 I 0 1049. 

— Firsh^iuit by shebaits for better manage- 
ment of the temple against other shebaits 
does not bar a .suit by a member of the 
dedicator’s family against other members iVn- 
a declaration that the properties are debutter: 
AIR 1927 P C. 128 = 53 M L J 123 = 54 I 
A 238 = 29 Bom L R 9G1 = 1927 Al W N 448 = 
25 A L J G81 = 45 0 L d G(i5 = 31 0 U' N 
1063 = 101 ] 0 873=54 C 770 P C. 

—A suit property was decided to belong 
to the common ancestor. One of the defts, 
with two other members of hi.s family brought 
a suit for partition. Held that, although the 
two members were not parties, the decisioft 
in ilie former suit, that the property belonged 
to the common ancestor, would be res judicata., 
since the two members though not ]>arties to 
previous suit vvere not interested in denying 
coimnon ancestor’s title : A I R 1929 A f/ii) r 
I R 1930 A 32.3 = 122 I C S67. 

—A decree against a person as heir of 
another wrongly described a.s dead is not 
binding on such person when he actually be- 
comes such heir and sues for recovery of pos- 

37'I C Ml 

—Decision as to jiredecessor s title arrived 
at after the title had vested in the successor 
does not lurid the .sina-essor. A I R li’»28 Mad 
635= HO I C 548. 

— Suit on pro-note was dismissed on the 
ground that it w^as false. Deft, then r>rosecu- 
ted plff. for forgery. Plff. then sued for 
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C.P. C. (1908) S. li iCoMy 
( 13 ) P«irtieS“™( Corilfl ) 

( 6 ) IJtiiifatiftg under the same 
( 5 ) Other Suits ™ (Co?w/<0 

danianges for malicious proseciiiiou. Held 
that the finding as 1o the genninenesK of the 
pronote in the pi'evious suit was not jndl- 
('ala in the suit for malicious prosecution, 
inasmuch as ]>lff, was not litigating under 
11 \e same title in botli the suits, 47 1 C 141. 

— Where a suit was filed in I he Ihjyonuo 
C(mrt for partition, a subsequent suit in tlie 
Civil Court for declaration of title as against, 
strangers, is not bai'rcd. A T 11 lfi*ll Otnlli i!lrr 
7 O WN 110(> r Ind Knl ( 10:11 ) Oudli Vfl r M 
II D 0(19 = L E 11 A '185 Eev = 129 ! C 173. 

— On tlie death of the judgment debtor 
pcfiding execution, the widow was ordered to 
be brought on record and she did not appeal 
against the order. Rho can however, subse- 
quently contend that property against which 
u.xecution was sought was gifted to lier by 
judgment-debtor. A f E lOBl Mad 80;lr(lPBl) 
M W N 48 r :i:i L W -159 r Ind. Eul. ( 19:11 ) 
Mad 502:= 131 I C 610. 

—Where previous decision was based on 
erroneous view of law and parties in subse- 
quent preemption suit were not claiming 
unicr the same title, there was no res judi- 
cata : A I E 1023 Lah 16 = 84 ! C 257. 

—First suit for possession does not bar a 
subsequent for possession on tijle 16 I C 431. 

— Suit by jH. for possession us heir of P 
alleging person in possession not P's widow 
— B^ailuro to establish relationship aiid dismi- 
ssal of suit— Second suit to declare alienation 
by widow invalid, see 37 All 45 (P C.) - 

27 I C 892. 

— Decision 0 !\ a question of title in a suit 
under s. 9 of Act whether bar lo 

second suit on title sec. 20 0 C 237. 


( 7 ) Minors; lunatics, Insolvents, 
by or ag:ainst. 


Suits 


— See also cases under this section— ( 4 ) 
Explanation VC — ’Hindu Joint family-Mana- 
ger and ( 10 ) Uruler whom they claim- father 
and son. Decree obtained against Hindu 
father fully representing his minor sou is 
binding on the latter. A I E 1929 Bom. 21 :3 
r5:i B 444 =31 Bom. D E :395 = Ind Eul 
(1929) Bom 488 = 1 18 I C 788. 

—X, a minor, on attaining majority, repu- 
diated a mortgage of his property executed 
by his guardian B in favour of K and himself, 
and mortgaged a portion of it to D. K sued 
N and S for a declaration that his mortgage 
was binding on X and obtained a decree. He 
then brought a suit for sale on the mortgage 
ft was Ir^ld, (I) that D who claimed under X 
was entitled to repudiate tlie mortgage of K, 
(2) that the decision in the declaralorv suit 
operated as res judicata'in the mortgage suit 
aiid was bimling on all persons claiming 


C. P. C. (1908)S. 11 ( Could ). 

( 13) Paftses--(Cm/h/) 

( 7 ) Minors; lunatics, insolvents, Suits by or 
; ' against {Coidd) 

through him umler transfers mniht afior ilie 
i suit but not on l>. becatise the nnvrtgagm^ 

I rights of D having come irito t;xlhicnee be- 
• fore the declaratory decree were not affected 
; by it and the property could only be sold^ in 
i execution of decree in K’s mortgage sidijcri 
to tliese rights : 22- A L 4 155 = I C. 225 = 
i ' Aiin924 A 474. 

— Finding a*is to l>ad character ol .■*At<qj~ 
mother in guardiansln]) proceedings dees no!, 
oportdo ns res jmhcala ifi stibscqmml. oi\il 
suit between stejcmother ;ind mimus, la*c;ui^o 
! minors werc'iiol parties to jirior ]>roct‘eilings 
037 1 C 2tib = 3:bP L E 91 ; r 1 E 19:12 L 3:1:1 = 

; AIR 19.12 I 232. 

! --Ruili by miiuir's giiarditin to retmver pro 
; !>eriy from vendee sold In excess of that. 

; sanctioned by Court dismissed- Fresh suitdjy 
■ miiior after unijority is not barred,. A I U. 

1925 liah 289 = 7 Lab 129 = 27 P h \l 319 = 

; 95 1 C 342. 

I — Alienation by grand-fatlier- -A endet^ 

} suing minor grandsoit for possession— 4 ruttv- 
i diaii' ad Idem confessing judgment— Subse- 
‘ quent suit for possoBsion l>y minor not 
barred. 15 P .L E 1912 = HO P W E. 1912.= 13 

!rid. Cas. 20. 

— Xegligencc of guardian adlUetti in prior 
’ suit is a good answer to a plea of res judicata: 

- 191.3 M AV N fiUO = 25 M L J :i79 = 14 M L T 
bS9 = 21 1C 15 sec to the same fd'fect : 53 i C 
412; and A 1 R 1927 0 354; and 2(1 A H J 777 =^ 
A 1 R 1928 A 447; and 49 4 0 ;1t)G=4l A 182; and 
2:1 A li-J9dl = 99 1 C-719 =.48 AJ4 
' — A minor is not bound by a docrt'O passed 

againstdiirn if he is able to show that his 
, guardian was guilty of gross nugligence/riuis 
where the guardian deliberately setting up a 
^ -false plea of luloption neglected to ]>ut for- 
ward the rights of the minor under a will of 
' which he was aware : Held, that tlui decree 
, obtained under those circumstances against 
! the minor-would not operate as re.s j'tnllrn.la 
I ag.ainst him. 27 M h d 480 = 26 i C 16. 

— AVhat will be deemed to be negligence on 
the part of the guardian will depend upon 
the facts of each case. 10:4 P E 1917=155 P W 
E 1917 = 0 P L E 1918 = 43 1 C 354. 

—Thus remaining exparte has been held 
not to be negligent : 3.0 L J 585=19 0 0 119 

= 36 1 0 811. 

— Guardian omitting to bring forward a 
former judgment as an answer to a plea of res 
I judicata' is not acting noglcgently as -would 
I vitiate decision against minor : 47 M L J 790 

— A minor after attaining majority sued 
: for a mere declaration tliat decree passed 
I against him was not l>inding‘*'on* him. He 
alleged gross negligence on ihe part of -his 
guardian who had cori(lnet<u'l tlu; <*ase on his 
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c. p. c. ( 1908 ; s. n ( Comd ; 

( U ) Parties — [Coutd) 

( 7 ) Minors Lunatics^ Insolvents, Suits by or 

against— 

behalf and confessed judgment. The claims 
were to set aside certain alienations in 
favour of the ancestor of the minor. JlaJiL 
tha,t suit was not competent for the plff could 
ask for other consequential reliefs. 117 P h 
il 11)10 r 37 !C 195. 

— The omission of the guardian to raise 
any other defence on behalf of his ward 
which he might and ought to have raised does 
not preclude the ward fiom raising that 
defence in a subsequent suit, otherwise ihe 
minor would be made to suffer for the laches 
of his guardian. A I B 1025 Oudh 0^3 r 87 I C 

238. 

— A compromise without the court’s sanc- 
tion under O 32 H 7 cannot operate as res- 
judicata. 36 Bom. 53 r 13 Bom L II 963 = 12 
i«d. Cas. 543; and 1917 P C 146 r 45 Cal. 17 r 
44 Tnd. app. 229 r 16 All L J 1 r 20 Bom L R 
38 = 26 Cal L J 557 = 22 Cal W N 74 = 34 M 
L J 1 = 22 Mad L Tim 403 r 7 Mad L W 94= 
1918 Mad W N 16 r 4 Pat L W 1 = 42 Ind Cas 

849 P C; 

— When a decree is obtained against a 
minor who was represented by a person 
incompetent to act as guardian, as such the 
decree is not binding on him as res judicata. 

7 0 L J 164=2 IT P L R 96=56 I C 299. 

— Decree against minor represented by 
guardian ad litem when not binding. Lim. Act 
Arts 75, 132, see (1919) M W N 82=51 I C 724. 

— Applicability of doctrine to ihe mother 
of a minor illegitimate son claimed mainte- 
nance till minor attained majority or during 
the life- time of plaintiffs. The decree was 
])assed allowing maintenance till majority 
only. No plea was raised as to the maintena- 
nce of the minor after majority. Hdd, a 
second suit by the minor on attaining majo- 
rity for future maintenance would not i>e 
hiivved. A I R 1929 Mad 545=29 L W 69^1=56 
M L J 673= Ind Rul (1930) Mad 142 = 121 I C 

126. 

•—Application Vjy guardian ad litem to be 
discharged on the ground of minor’s attaining 
majority. — No notice to minor served — Order 
ilmt minor had attained majority is not rsA 
judleula. A I R 1927 Pat 271 = 6 Pat 388 = 
8 P L T 730=102 I C 449. 

— An omission to apoint a guard ian-ad- 
iiiem to one of the defendants, a lunatic, docs 
not vitiate ihe whole proceedings as against 
all ])ariios. Where a party had not been pro- 
])erly represented in a suit, ihe decision there 
in will not be re,^ judicata against him in a 
subsequent suit. A person who knows about 
the infirmity of title of his transfeiw cannot 
(‘.laim the benefit of S. 51 of ihe T. P. Act. 

22 I C 67J. 


C. P. C. (I90S)S. II ( Cojrffi). 

( 13 ) Parties— (Cow/{/) 

( 7 ) Minors lunatics, insolvents, Saits by or 

aifainst-- (f W///) 

— Suit by donor’s heirs challenging gift 
on ground of tint donoi*’s insanity, making 
donor and donee defts, does not bar a subse- 
quent suit by donor to caiif ci ihe gift on ihe 
same ground, A 1 R 1927 Ail 365=100 I C 527, 

—A suit was brought againsl. pill foi* 
possession of certain property whit h it wiis 
alleged he had sold. I’lie plfV, pleudtMl Umi lu‘ 
was a uian of unsound mind and ll.e vendee 
had got him to exocuie the deed at the tinut 
when he was not in liis senses. ''I’he Cniiri. 
decided that the plff. was not of unsound 
mind. The plff broughtfhe present suit for :i 
declaration that the decree was not liinding on 
him as he not being a man of sound luiiui, 
was not a “pJ^riy” to the //c/d, 

that ihe plff. not having been adjudged a per- 
son of unsound mind when the former suit 
was brought he was a ‘‘party” io that suit 
and the decision operated as res j/tdirafa. 13 
A L J 562=29 ! C 595. 

— The decision of the InsolveTicy Court 
that the debt is time-barred is not ren judicata 
as between the insolvent and the surely, 1932 
ALJ 868=Ani 1932 A 610(613). 

— Decision against insolvent after insol w- 
ricy is no bar as against Olhcial Assignet* 
who is not made a })artv. A 1 R 1924 Mad 
689=20 L W 6:3r(1924) M x\ 491=47 M 633= 

83 \ C 960. 

— Suit against Roceiver on al legal ion:-'. 
ready found agaiiist ])hiiii(.il1' is irri'i-d. 2r 
Bom L R 11261=45 H 99=59 I C ill. 

(8) Pro foriiKi or NoniisJal Party. 

— Mere presence of ;i pari\ <»n lerord 
not sutticient to (-onstiiiile res iudi<‘a,i:L lb - 
cord — Mere iiresence of parly on, is mu d. • 
eisivc of ihtM|uest ion when plea of rc.^ jua/ 
m/a is raised ,55 iM 48.3 (494 )r 1931 M W N 
1323=35 b W 35=fi2 M L J 141 = 137 1 C bhk A 
I R 1932 1M 207=1 R 1932 M 4i:irA i. R 199.3 
M 390; for a finding against a pau Mui u bn 
was joined only as a, pro furma i a' iioinir.al 
party e. g. umhu* O. 1, r. 10 ami against wlmm 
no relief was claimed canmii ojurait* as r. 
jvdieaia 10 L Ld 239=1 lO i 0 394=A I 8 I9'2H 
L 493; see to ilie same eiTcei : 0)9 1 C 287=7 
Pat 5G6rA ! R 1928 Pat 603: and 14 H 108; and 
25 B 74; and 17 B 341: and 2S B 5H9: and i R I, 
R 1917=157 PW RHOfirfm V U 19bR35 i C 
543: and 60 P R 1894: and 11 Pai L T 45Sr 1 
R 1930 Pat 355; ami 17 A hd 625=50 I C 740; 

1 and 31 I C 861. so also, ilu-re is no ren jiutirafu 
j agtiinst a defeudiuit who was not a n<*.ct-ssar;, 

! party to the former suit ; 20 A 1^ d 251=66 1 
i C62=A T R 1922 A 217=44 A 428; see (.o Ifu* 

! same effect : 45 I C 318: and 2 W N 513=2,5 
1 TA 151=|5 9 8^3; and 3 Bom 1^ 179=25 li 


724 


n?> 


DmrsAll India CongoIifl;ited Civil Di^e.st 1011—1934 


C. P. C.(1908) S. 11 ( Contd ). 

( U ) Parties— (CoHtd) 

( 8 ) PrO“fofma or Nominal Party— 

N 1 380=27 I 0 951=2 1 C L J 1 57 ; and 8 W R 366. 

, 7* biU a duft. cannot escape the bar of res 

jndieaia, merely because ho is de>seribed as 
pro {Drum if in fact lie a-ctively contested the 
Hint : 31 C L J I57rl0 C W N 1280r27 I C 954. 
— SimiPu'ly, a ptn-son cannot avoid the bar 
on iho <j[r<mnd that he was 
euiletl to a.sscri his n<»]it on one property oidy 
and not on others; for he was l.onnd to setu'p. 
ins ri«ht io other properties as well • 5 L W 
. Ghllrion M \y N 33(;r38 I C 184. 
And it may be said jjferierall,\% that a per- 
son though a pro forma [larty, will bo bound 
T- n he was interested in the 

^ C aSll-A I R 

1925 M 319; see to the same effect |2 A L J 
75!r2o I C 284; and 8 M L J 139=21 M 373. 
—A person, claiming to be purchaser at an 
execution sale of the house of one B, sued B 
and ^ alleging that he^ (plain tiff) had become 
owner of th« house by virtue of tlie auction 
sale and was entitled to realise rent from B 
who had, however, continued io pay it to B 
even after the date of the said sale.' In that 
suit an expaii^f decree was passed in the first 
instance. But that w^as set aside on the app- 
lication of B and the suit was eventually dis- 
missed. In a subsequent suit between h and 
b relating to the same house, that tht; ques- 
tion ot B .s title was not decided in tJie prim* 
suit, and that the decision therein did not 
operate as re^jndleata ugainsi B. B wjis only 
^pro-forma defendant in the prior suit; no 
relief was sought against him therein; and he 
had no right of appeal. 1932 P 0 h 

(828) ( 3Jiv ) = A L B (932 I. 823 (2) (Civ.) 
it «>ut for redemption 

it was held that A was not a necessary party 
and under no obligation to make a defen(!e 
this deoi.sion did not bar a plaintiff daiming 
following the propei'ty-U Bom. 
m. But see 11 A L J 844=30 f (! ;172 io whidi 
I’.one ot iliroe mortgagors brought a .suit 
for redemption in 1901 .He made the oilier 
mortgagors pvojorma defendanis to the suit 
mid ohtainvd a decroe for redemptiofi on 
the condition that lie sliould pay the niort- 

and in ease of 

lifo * +i 1 ® absolutely debarred to 

redeem the property, P failed to make the 
requisite deposi e within tl.e time and the de- 
>.ice- Jeuarnng Imn to I'edeoir; was made 
‘If' IJ’ '•'hn oilier mortgagors 

tu.ugo, anotlicr .siitt j or redemption and n-.ado 

' - nn w.i.s h.Mmql hy puh cat a. see also 

iouW/molltr 

under ',s. 148. dofeodants 

C'l'.iv. / ’ I* nigal 1 onancy Acl—Deci- 

amr-oolorreot duesbmt opeiih, 


C P. C. (1908) S ii ( Contd ). 

( 13 ) Parties— (Om^/) 

V 8 ) Pro-forma or Nominal Party--(Cm?c/<Z) 

as res Jndicalit in similar suit bi'oughl by other 
co-sharers A I II 19:10 Fat S[>r> = 11 P j) ’r 458 
= Jiid Bnl (19,30) Pat 209 = 122 I C 529. 

— The plff. sued Ihu’ husband bir riicovory 
, oflier dower del)t. ;rho deft contested tin* 

I amount. ^ It {lyqieared tliat in a previous suit 
; by a creditor oi the liusbaiid against his wife, 

I to whicli ilu! liusi^and was a pro forma ({oft. 
the vaJidiiy of a d(‘(ni executed by the husb- 
and irientioiurut tlie amount of* dower was 
questioned but up held by the Court. Ihdd, 
that the decision did not operate as res fudU 
, rata for the deeisiou of the issue in this case, 
i The burden of proving that the dower was 
prompt is on the wifia 41 All 5G2 =: 17 A L J 

625 = 50 I C 740 

I —in a previous suit, hvo of the present 
I plrfs. who were minors were not parties and 
! were not adequately represented by their 
father. who was a ])lff. there whilst the third 
pitf. was merely a proforma deft, therein and 
took no active ]iart in it JlCd, that the third 
plff was not bound by the lusult of Um former 
suit, io which he was a proforma did't. and 
tlu^ deiiree, speaking gen(n*ally, a,p])enrt‘d to 
have lasm in his favour as one' of the defls 
IG P>onj li ll GIG = :39 Bom 29=26 I C 444 see 
also A I n 1929 M 213 = GG Af h J 175 = •■'9 iVl 

Vf fT ^ m A 

.072 = 1.3 C W ..V 1 182=1(1 C J 318 = G A L d 

822 = 11 Pom. Ij B 1225=G IVl L T 27t) = 19 Al 
Ij d G31 r ‘9; Ind. Api>. 1G8 r 3 I C 864. 

( 9 ) Same Parties 
(!) Uenrral 

— It lias heen made, sunicienilv clear by 
the discussion of iht* case-law abovi* that one 
ot the comhtions of res judicata is that the 
inatter in dispute must have beeii decided 
between the sanut parties — see also U I I J 
= A I R 1923 N 177; mui'll 
!- I. 1. 1915=3Hl. J> \V B l!)!,rc27 I C 642; and 
.) L .J 441 = 20 1 C 815 = 18 C VV N 954 

—As to the meaning of the words “ same 
paities see under ( 1 ) Genci*al .Principles 
supra. Iho. words ‘‘same parlies” do not 
necessarily mean parties arrayed on opposite 

W » .o 7 n^ 7 ^ = ■• A 92 ; soo also 42 P 

^ “'"J ( - ) Codefondanis 

and (,>) (.o-plaiutdts supr<(. A party not bound 
ny a )U'evious ]>roceeding ladween third 
parties cannot also take a<lvantag<'t ofliudings 
iri Ins lavour in ilmse proc(.H'‘di.n<>s : 20 L \\ 

. 798=85 I (; 454 = A I R 1925 M 300. 

^ —A .pidgniont not tutcr paries may, liow- 
ever, be adnnssibie in evidence to siuW that 
the matter in (ptestion liad formerly Ix^en set 
pai-iies and fai)cd‘41 M L .T 
,'7T, Ai W N ,57(!=ri7 1 fJ 971 

=A 1 ]., 1<I2I Af 248=44 M 778 F B (or<;rri,li„,i 
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C. P,C. ( !908 ) S, I! (CoM ) 

( U ) Parties — {Ooild) 

( 9 ) Sauie Parties— 

( I ) General— 

;i() M Ml 201 L J 469; a.nd '2ii M '' J Jl-W = 
ii M 48J); BOO to tliu siuuoeffci'l : A I Ji. 

Fat 615 = 8 Pat 122; and 7 C L J 563; ;Y' ' 

533: and 105 P W 11 11)12 = M2 P h .H 1912= 

14 1 C 66. 

—But (ib.sci'valions in a .judgiuoul relating 
to a dilXcrcnt matior, lhoup:li conito'.*l-cd, can- 
not bind a third party, and the judj^mnnt 
itself cannot be cvi<lcn<;e aj^niinst “WmAr .-t / 
W 850 = 1930 M W N 39C = A 1 11 1930 M (51 

= 59 Ml, 3 321- 

— WJiorc Uiu l>HTs. In a suiMiro nnl provod 
to iiavc been parlies to aii eiti'lior suit between 
the defendants and eortnin Hiird (.'artin.s tlie. 
iiiidiiifijs in the earlier suit do not operai.e as 
7 'es judicata, a^nrinst plffis. 59 I C 3J.1. 

— Wlicro rcsiioudent was called upon t<) 
outer his defence and his naino is not entered 
in the plaint nor in the ori^dnal decree and 
was 7 iot a inirty to the appeal, it Wixs hold 
that he cannot bo ro,^nirded Jis a party to the 
suit simply because he was originally dire- 
cfccd to be'madc a party and was called upon 
to show cause. 2 U P L R (B R) 64. 

—But a person wiio is a party do the suit 
but who is oiuittcd from the ioriual order l.>,y 
oversight is barred from suing again. A .1 E 
1930 P C 22 (PC)™ 58 iM h d 171 » ( 1930 ) 
ALJ70 = 51 C L J 1d2 = 3l L W 182; 70 
^y N 119 r 34 C W N 201 r 32 B li E 505 r 
(1930) M W N 355-57 1' A 24 - Ind Etil (1930) 
P C24 ( P C ) “ !21 I C 209. 

--Where some new p:u'ti.es ars added to a 
sul)SC(iucnt suit in adilition to ail the parties 
to the jirior suit, the decision, in the previous 
suit is iioij TG^ j udlcxUii. A I E 192/ .Ijah 259— 

100 1C 849 

Thus where the prior suit was between 

A and B and the subsequent suit was between 
A on the one hand and B and other persons 
interested in the result of the suit on the 
other hand. It was held : that the parties in 
the two suits not being same, (he snbsef}uent 
suit was not barred. A 1 K 1927 .1 rah 900 r 9 
Lah h J 270 = 28 P L E 083 = 10.1 I C 858. 

— Similarly, it has boon bold tliat res judi- 
catia Jigainsi sonic of ibe dolts, is not res jiidi- 
catii against all. 33 A 493 = 8 2 \ Ji d 345 = 

9 1C 819. 

—But it should be noted tliat parties 
which are common to the two suits cannot 
escape the bar of res Judicata : A I R 1929 A 
500; see also 9 Pat L T 403 = A .1. E 1928 Pat 
430 = 7 Pat 840; and 12 P R 1902. 

—Where the lower Court’s order dismis- 
sing an application was not open to appeal, 
and Avhere a fresh application for the same 
relief was made to the High Court by the pre- 


C. P. C. ( 1908 ) s. n (Could) 

( Ii ) Parties— (Co«fr2) 

C 9 ) Same Parties— f Oo7tfd) 

( I ) QQmr&i—(Co7idd) 

vious applicant and anothm’ and it was nrgc<l 
on additional grounds, ii is not harrml A I E 
1925 Lah 309 = 7 L<i,h h J 0 = U S C 246, 

— And where in a previous suil I'orlain 
defoudants arc cliK'liargcif owing to a (unnpro 
iniso between the plaint i ffs of l-batsuit. and 
the contesting tlcftmdfuds I bn conquannisn. 
decree does not operate, as rr-: in a, 

subsequent suit (H-tween i bo plaintiffs and 
the alimiees from tbe discharge 1 (bTcndants. 

A .1 E 1925 Oudb 050=2 C W N r>Sb;90 I C 408, 

- Decision in previous suit hot wocfi sjono 
individuals but brnughi by pitf. in anolhec 
(‘.aiiacil.y is not- a- ‘decision tiotween "same 
parties' 19 C W N 9<w = 13 fVJ 158 = ,]i 

ICTOl. 

— As also a do‘.'isi<.'n against an uniKdliled, 
deft and bis iv/presoniat i ven whore sikIi 
notice is required bv biw. J930 M W X 1187 
= r E 1931 M' 507 =' 1.3 1 J (M7) = A I R 1931 

M 192, 

— And Urn rule of jcs judical. s cannot 
a|>ply to a ca:a> in ivhicb the parlies oooo.* 
pied in the earlier litigatioii positions which 
are the reverse of tlieir coulcnlions in the 
litigation in question. 25 1\1 I 4 J 324 = 14 Id 
L t 229 r ( 1913 ) M W N 770 = Ti l.i V3 299 = 

■ 21 1 C 219. 

Adtal/ildrafamnuiic,, 

— In procec 'li ? i gs f nr i /e i lers of h 3n>ir) i - 
siratlon decision as to rojaiion>hlp of pr ftii ^ 
is res judicata lieiwcc.n parlies to proceeiingn- 
and tlieir successors : 3b W IX .583 = A i R 
1932 (■ b3li“ Ml 1 C JiO. 

— But the decision of Court }>rior lo 
Deceased BrotlierX Widow’s Marriage A<i 
( 7 Edw. and C 47 ) t hat tlm widow liad no 
locus standi to aiipl v for Letters of Admini- 
stration to the cstalcofhcr first Imshand’s 
brother wdioni she marriml in 19 {8 after 
ilie former’s desdh wnis ludd not to bn rc.r 
judirala and rioMo tbdiav Imr from pn 
ting a fresh apjilical.ion in ltb'3) for LcHfi , 
of Adiuioisiratitni sinci' Hu- jiartics to ihr 
two application were r<‘!dl.\ md the ramo in 
the legal scii.se. A 1 Ri 1921 P;d ‘.-(192!) 
Pat 138 = 2 Pat L E 1 .25 - 8 P I « T :i!Kl r K,l 

I €951.; 

( 5-i ) DecrGG^lioldcT, dnthjuiuui^ihddor, 

aucthfi-jnjrchaser. 

—Purchaser i.s not estopped from /piestio 
niug consideration for incumbrances though 
notified in proclamation* A I E 1922 Ail 443) 
= 20 A L J 722 = 68 I C 790; see also 8 I V 84b 

=9MLT2CI7. 
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C. 1». C. ( 1908 ) S. n {Conkl) 

(1,1) Parties— 

( 9 ) Same Parties — (ConUl) 

( 3-1 ) Decrec-lrolder, JiulijnicHt-dcbtor, auction 
pu rch ascr— '( Concld) 

“"“Where sale in oxccniion. was eontinned 
in spitf'. <){' injunction to stay execution and 
review application was rejected* urdonn*^ tliat 
r(;< 4 ular suit, wrs necessary, in sii)>sc(|uei,it re- 
:.p.dar suit, the qnestion whether suit could 
lie was luiid not res judkafu between judj^- 
imnjtdchliir and deesce holder })urch{isor 
unless the derrec' hoi dor ] aireha.se i was party 
to nr was heard when order made. A I K 11)22 
Nag. 189:= 68 I C 693. 

— A, declaratory suit by elaiiuant against 
decree- holder and jiidgment-dcbior was 
disiuisse.d and Iluj ailaehed pr(.)i>ei‘ty was puT' 
eliased by the stranger at auction. Jn a suit 
by the pnrehasiu’. for possession it was held, 
(i) { hat a, i>, art y could not set up a title at 
variance with what had been determined in 
a pi'ovions litigaiion although his opponent 
ill the suit before the Court had not boon a 
party to l.ho previous litigation; (2) that 
al (hough (here was, not r<J 5 judicata as bet- 
ween the jjartics to this litigation, yet as bet- 
w^ecn the parties to the previous litigation, 
the decree iu the previous litigation was 
binfling; ( H ) that the decree affirmed the 
right, of the claimant’s sons and as the i>ur- 
<diase!- purchased in execution gf that decree 
ugaiusl. th(!m, his title to tlio property was 
huthcieut to entitle him to a decree. 20 I C 
8i5=:19GLd 44i=:l8CWN 95-i. 
f ^5 ) Landlords and Tenant. 

-“A decision in a suit between two co- 
tenants for division of holding is not binding 
oji the landlord who is no party to the suit 
and a subsequent suit by the landholder for 
a declaration that one of the two co-tenants 
is lii.s sole tenant is not barred by the prin- 
ciple of res judicata. 16 R D 90 r 13 U i> 43 =: 

13 LR 15 (Rev.) 

— Similarly, a decision against one tenant 
c,an!iot operate as res judicata against co- 
tuuants, win.) were not pari.ics thereto, unless 
it was a ropresenl-ativo suit. 1 liid. Cas. I84r 
13 Cal. W N 270; and 10 Ind. Cas. 698 = 24 At 
L J 79=: 1913 Atad. W N 96. 
also a previous suit between tenant 
.‘Mid (hrkiiihir 'ASi to the amount of rent, does 
iiol. b ir u> second suit Imtween ihc tenant 
;m({ lenundar himself. 2 U F C K (B 11) 108= 
L lit A 26 (Rev.) 

—And a decision between landlord and 
/miantas to what villages were included in 
( lie trnuio does not bind the per, sou holding 
suhnrdiuatc interest in the tenure : AIR 
192-S F.ii 615 = 8 Pat 122 = 9 F L T 627 =113 

T , IC68I. 

— liossee lioiding under-lease granted 
jwior to .suit IS not bound by the-decision 
ue.-nn.st lessor irj that suit if not party to it. 


I C. P. C.(1908) s. n( Co7itd J 

1(13) Parties— {C'o?'i5d) 

1(9) Same Parties— (6'o///c/) 

I ( 5 ) Landlord and Tenant— (CWc/d) 

A 1 R 1021 Alad 708 =: 41 M L J 392 = M L 
I W 387 = ( 1921) M. W N 679 = 65 I C 979. 
j — To affect rights of the lessees coufciTcd 

j by leases, it Avould have to be shown that all 
! the then lessees entered iiito an agi'cernent 
' that the plots marked out should be put down 
, for those granted under tbe respective leases, 
, and in the aijsonce of any such agreement 
I any events liai>peuing subsequent to the 
grant of the lease between the lessor and the 
subsequent lessees will not affect the rights 
created before them. 2i C W N 746 ( P C. ) 

— Plaintiff sued for a declaration that the 
defendants had no right of easement. The de- 
fendants were the representative tenants of 
the village, the villagers of which c.lainiod the 
right of easement. The pioprictors of the 
village were not parties to tiic suit. The de- 
fence which was based upon a grant alleged 
to have been made by the proprietors of ^ the 
village was upheld. It was held that suit by 
plaintiffs against the proprietors of tliat 
village for a declaration of their Nlskar rights 
and for confirmation of their possession in 
that right was not barred by the previous 
, suit. AIR 1927 Cal 97r43 C L J 180=94 I C 5. 

— Where a suit was filed for determination 
of rent ill Reroiiue Court, it was .found that 
the detondants held under a third person. 

— Tlie decision in this suit cannotJje re? judi- 
cata to another suit for possession against 
the third jicrson as the suit shall not be be Ween 
the same parties. A I R 1926 AIL 77=88 ! C 927. 

(6 ) Mo7d gaffe Suits. 

— Where a suit by a mortgagee to enforce 
his mortgage as against a purchaser of the 
hypotlieca was dismissed on the ground tliat 
the mortgage h:id been paid off and where a 
suit was subsequently filed by the piaiutiff 
to enforce the mortgage against a person who 
had purcliased the hypo theca from the de- 
fendants in the previous suit but x>rior to the 
institution of that suit. It was held that the 
decision in the }>rior suit was not res jtallcaia 
and did not bar the subsequent suit. A I R 
1925 Alad 358=47 M L J 728=20 L W 740= 

84 I C 995. 

— A purcliaser, in execution of puisne mor- 
tgagee’s decree against the mortgagor and lus 
sous who in the suit had done nothing to 
affirm a first mortgage on the property and 
wlierc the validity of the first mortgage was 
not in question in the puisne mortgagee’s 
suit, is not delmrred from challenging the 
validity of the first mortgage as the sons 
would themselves have done, in a suit by 
first mortgagee to enforce his mortgage, 
though the sale to purchaser was subject to 
first mortgage. A f R 1928 Mad 557=111 I C 

909. 
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C. P. C. (1908) S. I! ( Conul ), 

( 13 ) Parties— ConUJ) 

( 9 ) Same Parties— (Co?/fd) ; 

( 6 ) Mortfajife Suits— (C'o??cZ(0 ; 

— A decree obtain tul on a luortgago exe- j 
eiitcd by one of three ])rothers docs not bar ; 
the defendants iiiereiii, wbo lind purcltascd | 
tile, mortgaged property from all the brother ! 
s after the mortgage}, from raising Hubse- ; 
qiientlv a (juc'^iion of ])aramount title based i 
on the* fact lliat, whereas the mortgage was ; 
by one of the brothers f,mlv, their pnrcliase ! 
>wis from all. 36 C W N 1138 (IU 3 ). ' 

~-«Bnt wlierc a person W!is mado^ a party 
to a suit on a mortgage but was dismissed i 
from it otj the gnjumT of liaving repudiated ; 
bis right to redeem and set up a paramount ; 
title adverse to that of the mortgagor and . 
tlie mortgagee the decree in the suit though i 
made in his absense, would operate as res \ 
jndhafit so as to ])rccludc him frem subse- | 
queutly elaiining a right of redemption of ; 
the mortgaged properties. 57 I C 980 folio- | 
wing 12 C 414 P C. I 

— Property of a deceased mortgagor devo- j 
iving upon an insolvent over whose estate a | 
receiver has been appointed, a decree for : 
foreclosui’e in favour of the mortgagee in a ; 
suit to which the receiver has not been made i 
a party, is not m judicata against him, even , 
though he has been heard on petitions and ; 
nbjeciions against the decree. A III 1927 P 
C ■l08r52 ll L J 734=54 C 595=54 I A 190=29 : 
Bom L n 882=31 C W X 741=45 C h J 544= 
25 A I. J G21=(1927) W X 485=39 M L T 5= 
2G L W 268 (P. C.)=i01 I C 442, : 

— Suit by mortgagee against mother in : 
personal capaci tv— Second suit against licr i 
son— Xo bar. 2 L W 212 = 27 ! C 930. , 

( 7 ) .Ui/nlclpal Connell, Local Boards ' 
Gort. See ref art/ of State, Collector, ■ 
Pnjari, j 

— Decision agai fist Collector in proceed- ■ 
ings under Jiand A(aj ;\ ci, docs not o]>erato ' 
.as res judicata against the Secretar’\' of Htatc: ■ 
56 P> 501=:VI B i; R 791=1 R 1932 B' 571=140 T ! 

0 i71=A 1 R 1932 B 38G=A !. R 1932 B 819. 

— And a divsmissal on tlic ground or.limiia- ; 
tion of a snii. brought by n t)crs(.m against a | 
Union Chairman and the Ihesident of the ; 
taluk Board for the cancellation of an order | 
issued by the former forbiddijig the erection i 
of warps by the plff, on a particular land I 
on the ground that it was a public street, 
does not bar a siilfsoqnout action brought by 
Ihe same plff. against cer lain private indivi- 
duals, who claimed the land as their ])rivate 
property, for establishing his title thereto for 
the removal of certain koradus erected by 1 
them ‘hereon. 1 L W 673=25 I C 434. ; 

— But a former decision against a Muni- 
cipal (Jouncil operates as res judicata in a 


C. P. C. (1908) S. 11 ( Ca/Ud ). 

(13) Parties— r Contd) 

( 9 ) Same Parties— (CW/d) 

( 7 ) Municipal Council, Local Board, Govt. Secfc- 
tary of State, Collector, Poiafi--(< 

subsequent suit by its Chairman- Dist. Muni 
cipalities Act 5 of 1020 Ss. 41 and 240, 
ALR 1933 M76I. 

— A previous suit against the }tnjarl of a 
temple for l)is ejectnujut on the groiuid that 
ho was in possession of laud as hhondexlar 
had ceased to render services, defended by 
pujavi on the ground that he iwas dholklar 
but decreed by Court does not bar a subse- 
queiit suit by two worshippers for declara- 
tion that the land was the property of lh<j 
temple. A L R 1933 1- 583. 

— ^Where a suit for declaration, that pill 
was entitled to the A sari Sheriff Office was 
dismissed it was no bar to a subsequent suit 
by plff against Govt, for money alleged to 
be due to him as person entitled to the Office: 
14 LW 128 = 1921 M W X 576 = 41 M L J 
223 = 67 I C 971 = 44 M 778, 


( S’-d ) Pariition Salts. 

— A suit to re-open decree on ground of 
unequal partition is not maintainable 27 M 
L J 76 = RjM L T 544 = 1 L W 007 = 24 T 0 
294 (P C) = 41 I A 247 = (1914) AI W X 948 = 
21 G L J 2.3 = 17 Bom L E 1 = 19 C W N 531. 

( 10 ) Proeinptlan Snlts. 

— The decision in the* pre-emption suit 
that no real sale bad taken place is no bar 
to an adjudieatitm upon that ]>olnt in n, suIj- 
se(tuent suit by lb{‘ vendee for ])oss<,;ssiou 
against the veinlor, tbongh both ibe iaitei’ 
were co-defendants in tlie pre-eirqO ion suit, 
42 P E .1912 = 123 V W E 1912 = 154 P 1. R 
1912 = 16 Ind. Cas. 127. see to tlie same effect. 

3 A 152. 

( // ) I'e/idor and Parcliaeer. 

— Setting aside a .Hindu fatber's alienution 
oil sou depositing a (*ert;un sum does ri(d bar 
a suit by tiie purchaser f<u- ref u ml of balance 
of purchase -money : A I E 1927 All 121=100 

I C 745. 

— Wliore a person possesses an interest, 
acquired before the .suit, in an estate, which 
interest is not represented by aiiy of the 
]>arties to the suit, the decision will not be 
res jndicaki against him. Thus a vendee from 
a pai’ty will not be bound. 35 L W 429 = 1932 
M W X lao = 139 I € 329 ,= I E 1932 M 556 = 
5- . AIR 1932 1238, 
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C. V. C. ( 1908 ) S. U {Goiitd 
( 13) Parties — ( Contd ) ' 

( 9 ) Same Parties-fCn«o/f/j * 

( 12 ) (Jfher Cimu'u 

— Disiiiiysal of a suit by the endorser of i 
promissory note as against tbc maker and , 
the endorser, does not l)ar ;i, fresh suit against i 
endorser. A L \l im M 584-r|933 M W N 387- 5 

(10) Umicr whom they or any of them claim. 

(1 ) Genoral | 

— Tl)c words ‘‘ under wdiom they claim ” | 
refer to privies of the parties. Privity is 
created by ( j) one person succeeding to the ; 
position of another e. g. assiguiee or grantee 
or !)y ('2) holding in subordination to that i 
other e. g. landlord and tenant. The ground ! 
of privity, therefore, is property, not ]>er- , 
soiiiil relation. For purposes of res judicata ; 
the term “pnvy” should be restricted so as i 
to bind a person only as regards the interest ; 
represented by the party in the former suit j 
at the time of the suit : A I R 193 1 N 183. sec i 
to the same effect 2d M L J 752 = 11)10 M W ' 
N26 = 5IC7B2 = 33M 459. I 

— The test of privity is the property to i 
which the person lays claim, and not the I 
source of such property. 62 M L J 110:: 85 Jj 
W 78rPJ82 M W N 81rA I R 1032 M 108 =55 

iVl 40 (49). 

— A party who is privy to a decree is | 
bound by it : A I R 1933 L 12; sec to the same i 
elfect : A I E 1925 A 574 = 85 I C 302; and 14 I 
Boui. li R 854 = 17 I C 205; and 5 B L R 327 N; ! 
and 8 A U J 807 = 1! 1 C 936; and 10211^ H C i 
G 8G0 = 70 I C 282 = A 1 R 1921 Pat 218; and A ! 
1 R 1025 A 240 = 83 I C 231; and 1027 M W N i 
748 = 108 I C 401 = A I R 1928 M 246. | 
— Irrespective of whether he had notice of | 
uch decree : 53 I C 143 sec also 14 Born L R 
128 = 14 I C 466 = 36 B 207. 
— A decision, tlierefore, in a former suit, I 
unless tainted by fraud or procured by undue 
influence against the predecessor in title of 
ilie plaintifl' will be binding on him A 1 R 
1022 All. 10 = 44 A 884 r 20 A L d 108=67 I C 
523 see also 88 C 1001 = 10 C W N 955 
—There can be no ro^ judicata where the 
parties in the subsequent litigation ranged on ! 
the opposite sides claim through the same i 
person. A 1 R 1025 Oudh 164=78 I C 65; see to ! 
the sariui effect 7 0 W N 482 = 80 1 A 71 = i 

30 C 556 PC. I 

“■The phrase “ parties under whom they i 
any of them claim ” contemplates a title j 
not in existence at the date of the prior suit. ' 

, . person who has assigned away I 

ills 111 tore- sts in certain property cannot repre- ! 
>eut his assignee in a suit relating to that pro- I 
the assiguinent. 26 PR I 
1893, see to the same effect 73 [ C 711; and \ 


. C. P. C, ( 1908 } S. li fCoa/dJ 
I ( 13 ) PartieS“-(G(u?/d) 

( 10 ) Under whom they or any of them 
: claiiii-“(G////d) 

( I ) General ~-(Co//h/) 

I 51 P R 1894; amt 32 C 357: ;uid llfj-f C 5lHr 

• AIR 1928 Al 635; ;un] 70 f C 621 = A i R 1924 

' N 422; ami 47 M J. d 728 r A 1 U 102;, Xi .858r 
i 84 I C 995: ;uid 40 At .14 -J (15 = A 1 R 1021 M 
I 80 = 44 M 232; and A I R 1932 M 238:mid 0 Bur 
: L T 88 = 32 I C 610: and 16 M L 158=25 I C 
; 133; and 7 W R 703; aiid 8 A 324. 

! In other words, S. 11 of the 0 Code 
I cc)ntem])lates a case when; a party derives 
' title from, a party to the pi’cvious iiiigatimi 
; subseijucnt to the pi'evious litigation ihougli 
I there is nothing to sugge.st that wdiere t.he 
; plff._ has dcj'ived no title subsequent to the 
I previous suit, tin; suhso<incnt suit should 
involve the consc<iuonce of )>eing dismissed, 
28 0 LJ215 = 29I C 464. 

I — douce of a., house cannot be estoi>ped 
; as being privy in estate by a judginent 
I mid in an action against the donor comino- 
I need after the date of the gift. 85 B 207 = 18 
; Bom L R 268 = 10 I C 890. following 

15 A 108. 

; _ — Resumption and ro-setilement of <a por- 
1 tion of a permanent fjanil lease at a fixed rent. 

I Transferee's rent suit against the settlement 
I holder dismissed by the privy Goimcil on tli,e 
I ground that the permanent joglits of the 
i tenant were iiotabroga-ted by tlio rcsumjition. 

! ^ —After the expiry of the settlement, tlie 
{ farming lease granted by tlio Government to 
! the ptaintiff fixed at a certain lont which 
I was never impugned. .//cZd that plaintiffs 
i were entitled to the fair and eiiuitable rent 

• Privj^ Council decision was no bar 

: 33 { C 420 (Cal). 

' — Where a Aluhammadau widow was in 
I possession of her husband’s estate in lieu of 
1 dower and a suit was brought ])y the nephew 
1 for possession of his share and was decree<l. 

I on payment of a certain sum within certain 
I time and on Ids failure to pay anytliing, he 
: was kept out of posvsession, a sulisequerit suit 
; by the daughter of the deceased nephew clai- 
' ming her sliare of the ]>ro])erty is not barred 
. by ras judicata, A 1 R 1027 Ail 80 = 48 A 8U8 
I =24 ALT 01.0 = 98 I C 978, 

, _ — Procecdinjjs for ])ariition of co-sharer 

1 vijiage-~Rate of priifits allowed t,o oul-going 
I sliarers is not m* as between jiarties 

• cordiinuing as co-sharers after ]>arti.iion. A f/R 

: 1025 All 246 = 83 ! C 231. 

i — The doctrine of /i.s yemden?, does not 

! apply to moveables and wlicre at the time a 
pledge is made a suit was pending a, gainst the 
I pawnor by a third party in which the paw- 
I nor’s title to tlio goods was in question and 
i the same was subsequently decided against 
; the pawnor, the!plcdge is not pre<d.uded from 
1 again raising the question of the pawnor’s 
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C. P. C. ( 1908 ) S. n {ConUl) 

( 13 ) Parties— 

( 10 ) Under whom they or any of them 

claim 

( I ) General — (Oonvhl) \ 

iiile in a suit l.>y tlie third party to recover 
tb*e pawned ofoods — PiG 13 189 r 14 ilom L R 9= . 

13 I C 849, 

— A decision obiained on the merits agai- 
nst a person who is suhscfiuently found to 
i)e a trespasser, does in the ai)sence of any 
thing to show that the decision was obtained 
through fraud or collusion, bind the rightful i 
liolder of the property. 4 O L J 4()9)=:42 I C 57. | 

— Persons, who dispute the existence of ; 
a trust, can be made parties to a suit under j 
s. 539, C. P. (1 1882, and it follows that they I 
will he bound by the decision arrived at in ! 
that suit. The words in s. 13 “ parties under ; 
whom they claim ” are very wide. S A L J 
896 r 33 A 752 = II ! C 218. ; 

— T and V were first cousins, G and first j 
defendant claimed to have been adopted by i 
T and Y respectively. On the death of T. I 
disputes arose as regards the right to succeed I 
to the properties of T. (4 filed a suit against j 
lirst defendant and others in which each j 
defiied the adoption of the othei*. That suit i 
wa,B eventually settled by compromise by i 
which G arid first defendant admitted each i 
other’s adopt.ion and agreed t<'> take the pro- ; 
pertics of T in accordance with its terms, i 

— Then G died and left a will by which he ' 
bequeathed lus property to the last rnjile hol- 
der, who himself died subsequently leaving 
pi'operty obtained by him under G-’s will and 
other property. Jn a suit between plaintiff 
and first defendant, ea<di claiming as the 
nearest reversionary heir of the last male 
holder and entitled as siudi to succeed to his 
]>roporty to th(i exclusion of the other, the 
<pu}stio»! was wdietlier the trial of the fact 
of the adoption of the lirst defendjint W’as 
barred by the adjudication betw'een G aiid 
lirst defendant; I/ehl Uv.it it was not. 55 M 
40 r 62 M L J IIG r 35 L Y' 7.3 = 1932 IVl W 
N 31 r 139 I G 684 = 1 R 1932 M 767 r 

AIR 1932 M IDS, 

( ) Ih<}ianu<hv and rml oiinier, 

A decree against a henamidar wdll biiid the 
real owner : 17 A L J 06 r 36 M L J OS = 9 L 
\V 335 r 23 G W N 521 r 12 Ihir L T 122 = 46 
1 A 1 r 46 C 566 P C; and A I K 1921- L 702 = 
75 I C 1048; and 18 C \V X 814=19 G L J 193 = 
27 1 C 136; and 22 C W N 807 = 46 I C 104; and 
3 A 812; and 18 A 69; and 10 C 697; and 15 M 
267; and 22 B 672; and 19 C L J 34 =21 I C 979; 
and 2 I C 990; and 3 L B R 18; and 4 All L J 689 
=30 AU ,30 = 1907 All W N 272 and 20 Ind Cas 
499; and 23 Ind Cas 762 = 19 Ca! W N 361; and 
54 Ind Cas 633; and 56 Ind Cas 386 and 1926 Bom 
115 = 49 Bom 832 = 27 Bom L R 1240=91 Ind 
^ Cas 353. 


C, P. C. ( 1908 ) S. n 
(13) Parties— 

( 10 ) Under whom they or any of them 

claim— 

( 1 )^Benamidar and real owner— (Co?/cW) 

W But where a henamidar carries on litiga- 
tion without the knowledge or authority of 
the real owner he cannot be said to have 
represented the latter for the purposes of res 
judicata. 36 All 446 = 12 A Ti #1 701=25 1 C 381. 

( 3 ) Claim 

—The judgment against a creditor who 
sought to attach the property cannot oi>erate 
as res judmita as against the judgment-debtor 
in a suit brought by him against the claimant. 
A I R 1928 Cal 1.30 = 55 C 448 = 32 C W X 

248 = 105 I C 647, 

(4) Father 4' Son, 

—See also cases under this se<‘.tiou— Expl 
YI. 

— In other words, a Elindu son will not be 
bound by a decree against his father excefd. 
where the father was acting U\ the interest 
of the joint family property in the interest of 
the minor members and with the consent of 
the adult members ; 101 I G 44 = A I R 1927 
P C 56=54 I A 122 = 51 B 450 PC; see to the 
same effect .55 I C 846 = 42 A 359; and 34 L W 
598 = 1931 M W X 263 = A I R 1931 M 550; and 
34 P L R 1911 = 33 P W R 1911= 26 P R 1911 
F B and 32 I C 121 = 25 P R 1916; and eases 
under Expl YI. 

— Whether the father is suing or l>eing 
sued ill individual or representative capacity 
depends upon the facts of each case. 3’hus a 
plea by father in prior suit againsl, a stranger 
for declaration as regards nature of {property 
on the ground of primogeniture, bars the son 
in a subsequent suit for ])artit.i<u4 by the 
stranger from setting up the same j>lea s.gjiin 
oil the ground that he did not derive* title 
through the father. 16 C W X 783 = 15 I C 

. V ■ 657 = 17 Cl J93, 

—Dismissal of suit by father to set aside 
alienation made by himself for non-binding 
purpose does not bar the sons from suing 
for setting aside alienation and for recovery 
of their share. 35 M I J 4*1 

— Mortgage suit. Prior and subsequent 
mortgages. Father impleaded as party to 
suit. Father in jail — Xo effective rtqjeresen- 
tation — Decree not liinding on unpleaded 
son. 17 I C 734* 

— ATatter in execiiiiou res judittaia against 
Hindu father was held to he. res judicata also 
against the son. A 1 R 1930 Alad 257 = (1929) 
'M W X 776 = Ind Enl ( 1930 ) Mad 7 = 120 

I C 375.. 

— Objection to attachment of house by 
Hindu father that he was agriculturist- 
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C P. C. { 1908 ) S. n {Gontd) 

( U ) Parties—<Co«^<0 
( 10 ) Under whom they or any of them 

( 4 ) Father & Sofi—(Condd) 

Objection dismissed for default— Suit by sons 
alleging that the house could not be attached, 
it being ancestral and conld not be sold being 
of an agriculturist is maintainable. A I E 
1 m 3(), All 727= ( 1930 ) A L J 1244 = Ind Rul 
(1930) All 911= 127 I C 447. 

—The dismissal of a suit by the father 
to set aside an execution sale of the jaglr 
bars a suit by the son on his succession for 
ilie same xmrpose. 3 Pat L W 149=2 Pat L J 
725=(m9) Pat 420=42 I C 399. 

—Suit by son of a Hindu setting aside 
sale by father as not being for necessity, 
without making father party to it does not 
operate as resi jndicata in subsequent suit by 
purchaser for refund of purchase-money 
against father, 63 I C 240. ^ 

(.5) Hindu Widow Rere.rsloners, | 

—A decree fairly obtained against a ! 
female restricted owner as representing the | 
estate is })indmg on the reversioners unless ' 
it can be shown that there was not a ftiir ' 
trial of the right in the suit against female ; 
owner. And this principle applies equally to 1 
a bona fide compromise decree as to a decree 
on contest. 48 I C 125=43 B 249; see to the 
same effect : 2 W R P C 31=9 M I A 539; and , 
1007 AWN 115=29 A 451; and 11 I A 197=1 1 
C 186; and t A 282; and 1914 M W N 903 = 27 
1 C 109; and 17 C W N 337 = 16 I C 437; and 

1921 M 475=13 M L W 533=62 I C 752 = 1 92 1 
W W N 342; and I I C 180; and 2 P L J 370 = 1 
F h J 476=39 I C 750; and; 3 P L J 83=42 I C 
95=3 P L W 295; and 9 A L J 778 = 14 I C 125; 
and 10 A L J 101=15 I C 297; and 10 N L R 
144=26 I C 830; and 11 A L J 574=21 I C 605; 
and 29 A 239=1907 A W K 33=4 A L J 160=3 
M L T 59; and 29 A 487 = 1907 AWN I5l = 4 
A L J 365; and 30 A 75=(1908) A W N 16=5 A 
! J 43; and 33 T G 687=31 M L J 87; and 33 1 
C 273=23 C L J 82; and 33 I C 446 and 33 A 356 
-38 Ind A 87=8 A L J 552=13 0 L J 575 = 13 
Bom L R 427 = 15 C W N 545 = 10 M L T 25 
rdOll) 1 M W N 432=21 M h J 645 = 10 I C 
477; and 34 A 385 =9 A L d 375 = 14 1 0 814; 
and 38 A 679=14 A L J 881 = 35 I C 683; and 
40 I C 150: and 47 I C 697; and 49 T C 177 = 9 
p R 1919; and 57 I C 443=22 Bom L R 768; and 
r>3 I 164=43 B 869=21 Bom L R 837; and 44 
J> L R 1918=32 P W R 1918=43 I C 523; and 

1922 P C 356=49 Tnd app 34^>=l P 741 = 69 I 
C 71 = 31 iVr L T 200=27 C W N 269=3 P L T 
749=21 A L J 18rl6 M L W 956=37 0 IV J 
:j56=44 M L J 751=25 Born L R 634=4 L R P C 

17 . 

decree passed in a suit against the 
widow of the decea.sed owner as his legal 
r('proseniativo operates as jufUnafg/ 


C. P. C( 1908 ) S. H (Gonid) 

{ 13 ) Parties — {Gontd) 

( 10 ) Under whom they or any of them 


(5 ) 


claim ■ 

(Gontd) 

Hindu Widow and Reversioners— 


against all those who claim under him 23 
L T 208=8 L W 19=(1918) M W N 195 = 44 ! C 

852. 

— Withdrawal of the appeal by the widow 
does not prevent the decree of the first Court 
obtained against the widow after a fair cont- 
est being rea j ad inita against those who claim 
under the same title afterwards, 14 Bom L R 
1142=37 Bom 172=17 I C 866. 

—But a decree against a Hindu ^ widow' in 
a suit instituted under the Limitation Act of 
1871 on tire ground of limitation is not re.a 
as again gt the reversioners. 40 Mad 
*846=6 L W 253= 41 I C 546; nor does a decision 
against Hindu -wddow holding a life estate 
under the will of her husband bind the 
remainder man under the will; 22 0 C 156=6 0 
L J 355=52 I C 845. 

—And where a decree is passed against a 
widow and the wddow dies pending appeal, and 
wrong representative is brought on record, the 
decree does nob bind real reversioner. 39 Cal 
925=16 C W N 658= 1 4 Ind Cas. 299. 

— And where the female owner failed to 
raise a plea owing to a misconception as to 
her lociifi dandi to raise it. Held that the 
decree was not binding on the reversioners. 
55 I C 407. As to the effect of confession of 
judgment by widow see. 25.1 C 921., 

— D, a Hindu widow, brought a. suit to set 
aside the adoption of B, The Courts in India 
decided the case on the ground of estoppel 
only but the Privy Council on appeal decided 
on the merits that D had authority to adopt 
and that she had validly adopted B. After IPs 
death, a person claiming to be tbe reversioner 
to the estate of her husband brought the pre- 
sent suit against B for posse.ssion. Held 
{RlehardSy C. J. contra) that the previous suit 
was in substance a suit for the protection of 
the interests of the reversiemers on w'hom 
the property was to devolve after the death 
of D who sufficiently represented the estaie, 
Tlie Privy Coniicil having decided the ques- 
tion of D’s authority to make the ado]>tion 
without any objection having been raised, the 
matter was finally heard and decided and the 
, judgment wnis binding on the rever.sioner. 
37 All, 496 = 13 A L J 594 = 30 I C 657. see 
also 40 A 593 P C. 
— Where during the pendency -of a .suit or 
appeal against a widow as representing the 
1 estate, she adopis a son, the adopted son is 
i bound by the result of the suit or appeal and 
a fresh suit by the adopted son is barred by 
I res jndioata. * 15 N L R 24=43 i C 64. 

' — A judgment in a previous suit against a 

; Hindu widow not in a representative capacity 
representing her hush.aiid’s estate does not 
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C. IK C. ( 1908 ) S. n {Conld) 

( n ) Parties— (Coji^fO 
( 10 j Under wliom they or any of them 

daini— 

( 5 ) Hindu Widow and Reversioners— (Co?i/J) 

operate as a bar to a suit by her daughter > 
claiming in her own right. AIR 1933 B 233 = 
y>r> il L K U9. see to the same elfect : iioni. 

h U 837 r 53 I C 1G4 n 43 B 869; and 1^4 I C 
501 = 42 C 244 P C. 

— Thus where adverse possession begins 
during the continuance of a widow’s life estate 
and runs its course before that life estate 
terminates, will be no bar to reversioners. Nor 
will litigation by the widow in the enjoyinent 
of such a life estate, whether she ))e pi If. or 
cleft, represent the estate fully so as ^ to give 
rise to a bar of res .judicata against the 
reversioner if such litigation is qualified and 
]>ersonal to the widow or has arisen out of such 
acts of her own affecting the estate during 
her own life estate therein. 19 Bom. L B 
919 = 42 Bom. 69 = 43 I C 233. 

— The failure of a widow in a suit by her 
to establish her right, to her husband’s estate 
h not res judicaia against the reversioner — 
Art. 141 governs his suit. 32 M L J G27 = 

42 ! G 228. 

— Decision in suit against a Hindu widow 
does not bind prejudicially the reversionary 
heirs in subsequent suit. 22 0 C 2G0 = G O L 
J 4G9=:53 ! C76L 

— Prior suit by reversioner for moiety- 
Subseciuent suit for the rest. See 18 C W N ■, 

888 = 27 i C 226. | 

— In the first suit plaintiff sued as rever- | 
sioner. In the subsequent suit he claimed as i 
widow’s heir — Later suit is not barred. A I R 1 
1931 All 21 = (1930) A L J 1254 r Ind. Rul. 

(1931) All. 237 rl 30 1 C 13. 

—Dismissal of suit by Hindu widow for 
declaration that an execution sale was illegal 
as question was one under s. 47, Civil Pro- 
cdiire Code, does not bar a subsequent suit 
by reversioner for possession. AIR 1922 Bom 
9G = 24 Bom. L E 249 = 46 B 726 =: 67 I C 209 
see also 24 I C 5Cl =: 42 C 244 P C. 

— When a female heir sued to set aside a ' 
sale held in execution of a decree for arrears 
of rent obtained against her, it was held that 
a subsequent suit brought by the reversioner 
for recovery of possession of the immoveable 
property sold was not barred, as the previous 
suit was for the recovery only of the limited 
estate of the female heir, while the subse- 
quent suit was for the recovery of the absolute 
estate vested in the I’eversioner, 26 Calc. 285. 
See also 30 C 550 P C; and 17 C W N 337 = 16 

I C 437. 

—A decision against daughters in a suit 
for partition by vendee of one of the daughters, 
to which reversioners were not made parties, 
tloi's not operate as res judicata agaiiist them 

' ii. ('i) 


C. P. C. ( 19080 s. n r Oonld ) 

( U ) Parties- (Cant d) 

( Jo ) Under whom they or any of them 

claim— (Co;//cO 

( 5 ) Hindu Widow and Keversioners— (Co;^fcl) 

as thov are not l)muicl by it. A I R 1923 All 

366 r 711 C 390. 

— Wliere, so far as tlicplffs. wereeoneerned 
it was held in a previous suit that they hud 
agreed to the alienation whicii had been for 
their beuelit and could not (jucstion it, lluti 
they coxild under no circumstances inherit 
any of the estate left by the widow and that 
should they survive, her another reversionei* 
would lie entitled to take that portion that 
had been alienated and thiit portion whiidi 
had not been sold. Plaintiffs with their two 
younger Imothers again brought a suit for a. 
)>ortion of the land which was not alienated 
after the death of the widow. It was held 
that the question is clearly res judicata as 
between them and the widow and her succes- 
sors. AIR 1923 Lah 556r85 1C 202; see also 
12 I C 464r38 C 639. 

i — If in a previous suit brought hy a 

! person claiming to be next reversioner on the 
I ground of an illegal relationship it is held that 
j there is no relationship between him and the 
deceased and on that finding the alienaiion 
made by the female owner was not declared 
as invalid against the reversioner. Subsequent 
suit by the same person on inheritance open- 
ing -by death of last female owner, is barred. 
AlR 1930Pat71=:10P L T G30=:Tnd Rul 
(1930) Pat 4r|20 1 C 292. 

— As to tlie efLecl of maintenance decree 
against widow see 3 Pat L J 426r46 i C 162. 

— Where a Hindu widow B wdio had exe- 
cuted a mortgage w^as sued for foreclosure by 
the mortgagee who also joined in that suit A., 
alleging him to be the transferee of the eijulty 
of redemifflon, but A having in hi.s writtetp 
statement repudiated the mortgagc'r’s title in 
the property and set up exclusive title in 
himself was dismissed from the suit, nnd ilm 
mortgagee got a foreclosin'c decree against B, 
but having been resisted when taJving p(>ssu.-'r- 
sion by A., sued A in ejectment ami A again 
denied the mortgagor’s title and set up his 
own title adversely to heirs, and it, svas held 
in ihal ‘■:uit that the mortgagor B was the Mde 
exclusive owner of the property luui Thai A, 
i had no title to it. //rb/, in a suit by A. hrcuighi 
i after the death of B. to recover iiosst^ssitui on 
1 the allegation, that he was the reveu'sionary 
! heir of a predeceased son of B to whom B had 
I succeeded as mother, that Ihe suit was barred 
by res judimta and that A could rud ho 
allowed 1o take u]> inconsistent posiiiona 17 

C W N 877r19 I C 680r4l C ¥). 

■ 

i — Suit by pairehaser for recovery td’ pro- 
i perty from first alienee— Widow ma<lo party 
i to suit— Suit by reversioners for 




c. w c. ( H 08 ) s. n (Coiiiii) 

( 13 ) Parties— r Conld) 

< 10 ) llodor wliom they or any of them 

claim— f Conld) 

( 5 ; Hindu Widow and Reversioners- (Co//<‘/^/) 

recovery of the sao'ie —Bar. See i34 M Ij d 

319 r 42 1 C 540. 

( u) Jus T&Hu, 

—Where, (ielhndani. se.ia up title in iiiird 
Xjevrfoii i.he deci.siou will not o])6rate as res 
judicata in a subsequent suit }>etweeu plt'f and 
such third person; 2G L W 115r53 M L J 864= 
Aim 1927 M 844= 50 M 877; sec also 88 T G 
927 = A I R 1926 A 77. 

— Bui where the previous suit was between 
))lff and the third person and in the subse- 
(pient suit the deft sets up title in such third 
person the Madras High Court holds that there 
is no re.s judicata : A T B 1921 M 248 r 44 M 
778 F B (overruling 33 M 483 and 29 M L J 558); 
see also A IB, 1925 M 1025 = 85 I C 562. 

— Tlie Calcutta High Court, however, has 
taken a contrary opinion : 50 C 23; hut see A 
1 B 1925 C 1218 = 87 I C 753. 

— Previous suit dismissed as person 

through whom plaintiff claimed title was 
held not to be in title and title in another 
X^erson — Plaintiff bringing another suit claim- 
ing through that another x^erson — Huit is not 
barred A T B.tl931 All 21r(1930) A L J 1254= 
Tnd Bui (1931) All 237=130 I C 13. 

(7) Landlord Tenant. 

— A lessor as such is not a x’^oraon claiming 
under lessee within the meaning of s. 11 A I B 
1921 Mad 306 r 44 M 514 = 41 M L J 288 = 

63 I C 205. 

A previous decision in a suit by the les- 
see against a third person cannot operate as 
res judicata in a subsequent suit by the lesser 
against the same person. A I B 1927 Bom 270 
29 Bom L B 274 = ion C 340. 

The decision in a previous suit between 
a tenant and his Zemindar thokadar does not 
operate as res judicata in a subsequent suit 
between the tenant and the Zarrindar. 58 

I C 990. 

Lower rate paid under contract with 
Landlord if binding on successoi’— Decision 
between previous land-holder and tenant as to 
rent is not res judicata (1918) MWNl88 = 

45 I C 406. 

Decision in a suit by a saranjamddr to re- 
cover possession of land for non-rendering of 
service opei'ates as resjudicaia in subsequent 
suit Li Or the same relief and on the same cause 
Oi action oy successor of w^'^ioxxfi sarafijctmdar 
1 8 Bom h B 768 r 40 B 606 = 3$ f C 505. 


I C. P C. (1908 )S. n ( ConUL ) 

(13) Parties— 

(10) Under whom tiiey or any of them 

• claim— (Co;/// 0 

( .s' ) Sleiiihcrs ()f j()lnl j'ainihj. 

— Hee also cases tifuler hSitlmi' and son supra. 

' ^ ^ — A Hindu daughter with liinifed estate 
I joining her minor son who was an unnecessary 
! party I 0 the suit ngainsl her cannot bind luu* 
son’s interest by comxnaunise in (lie suit so as 
to create a bar of res judical a. A 1 B 1922 All 
217 = 44 A 428 = 20 AL J 25*1=66 1C 62. 

— S sued his brothers F and J in 185{i for 
recovery of a share in the ancestral estate. By 
a compromise *S accepted a certain area in lieu 
of his claims. After the death of S his sons 
sued for the alleged share of S and the suit was 
dismissed in 1860. Owing to some mistake B and 
his sons were entered in the Beveiiue Records 
as full x>roprietors of the land and as liaving 
a right to a share in the village Sliamilat. In a 
suit by the descendants of Fin 1908 for the 
rectificat,ion of tlie entry in the Bevenue Be- 
cords, Hdd^ that xdffs were entitled to suc- 
ceed, the decision of 1860 operating as res judi- 
raia, 98 P. L B 1915=28 P W 1915=26 I C 388. 

( 9 ) Morltfagor and. Ufortnages. 

— A decision obtained against the mortga- 
gee alone in respect of a question as to the pro- 
prietary title is not binding on the mortgagor. 

6 0 L J 121=45 I 0 849. 

— A mortgagor’s suit for possessit*n of 
mortgaged property against tresx>asser after 
dissmissal of similar suit by mortgagee in 
default was held not barred by res judicata : 

9 0 C 33; following 8 0 C 177. 

—Bat where a suit by mortgagee for 
possession which was resisted by a stranger 
was decreed in mortgagee’s favour. Subse- 
quently the son of the mortgagor brought a 
suit^ for redemption. The stranger iri the 
earlier suit also was a party, and raised the 
same plea of ownership,. It was held that the 
mortgagee sued in the previous suit as repre- 
senting the estate and in the latter suit the 
X'laintiff mortgagor was really claiming 
through the mortgagee and therefore the 
defendant was debarred from raising the 
same plea wdiich had been adjudicated upon 
once before. A 1 B 1924 Bom. 299=74 I C 285. 

— As to the elfect of mortgage executed 
during pendency of suit in which mortgagor’s 
title is, in question See 13 I C 641. 

—Findings in a mortgage suit may be said 
to be binding on the auction-purchaser pur- 
chasing x^roperty in execution of the mort- 
gage-decree though he is not a to the 

mortgage suit as he in a sense represents the 
mortgagor and the mortgagee and so claims 
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C. P. C. (1908) S. n(Go7itd ) 

( U ) Parties— 

( to ) Under whom they or any of them 

^ ^ claim— (GWcQ 

( 9 ) Moftgaj^or and Mortgagee— (Cowc^c^ 

under the judgineut-debtor. AIR 

183=Ind Rul (1929) Rang 302=1 19 I C 222. 

—Prior suit to set aside alienation by [ 
mother— Alienee mortgaging property betore ji 
suit, and mortgagee not made party to the i 
suit— Subsequent suit by mortgagee to sup- 
port alienation is not hu'VQd hy res j udiGata- t 
40 B 679=18 Bom L R 757=36 ! C 443. ; 

— A decree was passed in a suit for rede- 
mption by one of several co-mortgagors in 
which the other co-mortgagors were implead^ 
as defts. The decree directed that it xdir. 
failed to pay the money within 6 months, the 
decree would become a nullity. It did not 
provide for redemption by the defts. co- 
mortgagors, in case the plff. made default 
Idle plff, failed to comply with the order ot . 
the Court, and subsequently some of the I 
other co-mortgagors brought a suit for rede- j 
mptiou. Held that the suit was not barred by , 
res judlcalii inasmuch as the pllfs, in the 
subsequent suit were not claiming under the 
plif. in the previous suit. 5 0 L J 43=45 1 0 
300; see also 11 A L J 844=20 ! C 372. 

— K, a minor on attaining majority repu- 
diated a mortgage of his property executed 
l)y his guardian S. in favour of K and himself 
and mortgaged a portion of it to I). K. sued 
N and B hv a declaration that his mortgage 
was binding <m Is and obtained a decree. He 
ituui brought a suit for sale on the mortgage. 

Ji, wJis held, (I) lhat I) who claimied nndei* N. 
was entitled to repvidiatc tiie inortgag<5 of K, 
(2) that ih(! decision :in the declnraiory vSiiii 
op< 3 rated as ?vi,s* jiullrata in the mortgage suit 
and was i>indiug on all persons claiming 
througli him under transfers made after the 
suit, hut not on I) because the mortgagee 
riglits of 1) having come into existence before 
liio declauitory decree were not aifected by 
itafid the jwoperiy <*.<)ul(l only be sold in 
c.xeeuiion of decrees on K’s mortuagi^ subject, 
io these righ.is I K 1924 AIL 474 = R 5 , 
A 77 Civ=22 A L d 155 = 78 i C 226. ! 

(/o) Pv.rrlmMV ill anrlion^sale, i 

. . A?i exec.utionq)archaser is a party clai- ■ 
ming uinlor judgment-debtor for t4ie pui’poses i 
ofs.'u. A L'R 1933 i. 1221; see to tile same ; 
cdfect 10 I 0 722=14 0 C 89; and A I R 1922 ■ 
Pall 63)=3 1:* 'h T 506=65 I C 266=1 Pat 174; and i 
A I R i92<i Pat 478 = 97 I C 205; Imt see 13 i, 
jh>m L R 307=10 1 (J 913=35 B 275. ^ 

— Heerec-holder assignee applying but j 
;j,ppli(?ation {lismis8(.'.(l for want of proof of i 
a-ssignmont-BecoHd appUeatioji is barred- 
Assignee rotrausforring decree to dccrce- 


C. P. C ( 1908 ) S. n iCont(l) 

(IJ ) Parties— (C’ow^d; 

{ 10 ) Under whom they or any of v'e"' , 

claim— (Cow/a) 

( 10 ) Purchaser at auctioii-sale— 

holder— Decision binds him Ws 

quent transferees if 4?. 

—Debt due to judgment-debtor attached- 
Garnishee’s objection that debt is. not payable 

to judgment-debtor overruled-Huit by decre(i 

holder purchaser to recover deht-GariUHhee 
not having imoceeded, wiien the claim was 
decided against him in execution, under O. 
XXI, r 63, the matter is resjudirMta. A l^ 
1923 Mad 662 = 44 M D J 588 = 17 L W 582 = 
32 M L T 304 = (1923) M W N 282 =72 I C 558. 

— An auction-purchasier at a sale lor arr- 
ears of revenue does not derive his title 
through the defaulting proprietor; but he 
(dairns under a paramount title. Ho a decree in 
a suit against the defaulting proprietor to 
whicli neither the auction-purchaser nor his 
predecessor In title was a parly cannot opn- 
; rate as res judicata against the purchaser. 

'I 34 C 868 sec to the same elfect : 8 W R 222; 

; a!Kl 12 C 82; and 9 W R2I7; and 8 C W N 676: 

I and 17 C W N 340. 

I — A decree for real obtained by a pro - 

i prietor of a revenue payiiig estate^ against a 
; tenant is not res judicata in a suit for rent by 
I a purchaser of the estate at revenue sale 
as the purchaser does not claim under the 
i ex-proprietor within S. U. C P 0. 24 Cal. AV 
I K 299r56 ! C 390. 


1 (It ) Phidjtnis, / ’rb;;,';/,'*, rataH^hutdirr. 

- -'j'liH <le<‘i,sii»n in a previous sud c^udr 
I sted by a foroier shebait is binding all 
! successivii sbebaiis. 17 W N 9<>4=i8 I C 394. 
i see also 42 C 440 and 36 C 691 :and 39 ^ ' 8-'V 
I and U C W N 489 and 23 W R 86; amfO C W 
1 .H 178. 

I — PlainiiiV in subsequeui suit was net 
'< Inscribed as but iri a pi’evifms eiun- 

j mutafion. }U'<M’eeding ‘defended as .dut-nd <4 
1 the idol. The. de<4sion in Ihe snil Jigtii - 

i nst the idol is binding iti the suLseqmmI sui!, 

! A I H 1027 C-al. 606=101 | C 758. 

! — Similarly, a decree agaitssi a iMalianl of 

' a Matt is res judicata against ‘‘grand '.‘bela," 
his successor. 1932 A C d 615= 138 I r f, 
= I H 1932 A Til r A 1 R 1932 A 6,n;-; f 6i2. | 
= A L R I9.ii A 9i|.: 

( 72 J Tviwsfnriir niiit 

— Hint‘e the trausferm^ of a grantor of a 
license is not lamud as such by the ii^'ense 
under s 59, Easements Act, it follows lhat 
the Iransforee is also not iMiund by the rcsoli 
of a previous litigation btd.ween the. jjrsntor 
and the grauice, if the claim of the eiautor 
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CP. c.( imys, u (GoHid) 

( 13 ) Partics—(Co/e^d) 

( 10 ) Under whom they or any of them 

claim— (Co/ioZf?) 

( 12 ) Transferor and Transferee— 

has failed by reason of his failure lo prove 
the ground on which ho sought oieciuieut, 

A 1 R 1930 Oudh 203 = 7 0 W N 468 = lud. 
Itul. (1930) Oudh 462=127 1 C 46, sec also 45 ! 
1 C 406 = 1918 M W N 188 = 7 L W 376 = 24 i 

M L T 35. 

—Where assiguors who had applied to 
set aside the sale outlie ground, among 
others, that the sale w^as held without taking 
the permission of the Court which appointed 
the receiver, had subsequently abandoned 
that ground, their assignee could not urge 
that ground again by way of defence to a suit. 

A I li 1923 Cai. 121 = 27 C W N 38 r 37 C L 
: ■ J -265 r 76 I C 241. 

(13) Vendor and PurcJta'6cr. 

— In^ order that a previous decision against j 
a transferor bo roa jifdimfa as against the 
transferee, the transferee’s title \nust have 
arisen subsequent to the commencement of 
the previous suit. 9 Bur L T 88=32 1 C 610. 1 
—Plairitiif sued the first defendant and 1 
jnirchasers through him for sotting aside a i 
sale in favour of first defendant. The sale- 
deed was held valid as bety^reen first dofen- j 
dant and pluintilf and the suit was dismissed. ! 
In appeal plaintiff joined tlic subsequent I 
purchasers as respondents but not the defen- I 
dant No. 1. It was held that the finding as t 
to validity of sale-deed was m judkala^vA i 
between }>laiuiilf and defendant No. 1 and I 
also as jigaiust the subsc(|ucnt purchasers A I 
T It 1927 V C 252 = 27 D W 1 = (1928) M W N ' 
20=4 C W N 1231=54 ]\1 L J 88=47 C h J 136 ! 
=32 0 IV N 281=30 Bom h K 226=6 B 29=2r> i 
A L J 371 = 107 I C 237. i 
—A previous suit in cjecluiont between a 
vondoi' and anotlu'r {terson in pos.session 
nistituied artcr (lie sale wlicrcin tlie vendee 
.•qqie.irod as ;i witness for the, verehn- will be 
rosjndiceta in n subsequent suit Ijy the ventleo 
for ojectmeji/. of 1 hesaine dofendiuit fron: the 
land sold, (lie vendor in the lir.st suit having 
r(‘prescni('a the Teinhu.'. iwaI aehul as tlie 
lat-ter s agejil. T’he vendee is oslojijMid from 
e.oiiteuding that the vendor liad no title at 
the tho previous suit was brought. ]()4 ; 

P b n 191.3=8.5 l> W U 19l3=lij I C 278 I 


C. P. C. r 1908 ; S. II (Co?iidJ 
( 13 ) Parties— (Oo/idd) 

( II ) Wrong Party— (Co?idd) 

— Suit against alleged legal representative 
does not bar a subsequent suit on the same 
cause of action against the real legal repre- 
sentatives. A I E 1928 Pat 362=9 P h T 807= 
108 I C 558; see also 19 C I J 19. 

( 14 ) SAME m DiFFERKNT CAUSES OF 
ACTION. 

— The doctrine of- res judicata, as enuncia- 
ted by the Duchess of .Kingston’s Case, was 
adojited in India long before the first Code 
of 1869. S 2 of that Code gave a statutory 
effect to the doctrine, but fell considerably 
short of . it, iu that, owing to the w^ords 
“cause of action” expressly inserted in it, it 
only provided for bar by judgment. Despite 
this defect, however, the Courts in India 
had often acted on general principle of res 
judicata. Tliis anomaly necessitated the omi- 
ssion of the words “cause of action” from 
the later Code with ihe result' that res judi- 
cata now deals with both bar* by judgment 
and bar of the trial of an issue by judgment 
on that issue, and that the identity of cause 
of action has Ijcen replaced by that of matter 
ill issue as the test of res judicata : see A T 
E 1930 G 47=33 C W N 876=56 C L J 369=57 
C 258: and A I E 1927 M 273=25 L IV 11=|00 
I C 402; and 89 I C 282: and 29 0 C 93; and 

23 M L J 543. 


(11) Wrong Party. 

~U3ie.i”v ;i decree wa.s given against a 
u inow and the vvidow died ponding appeal 
and a wrong representative was brought on 
recoru the decree i.s not binding on real 
revcr.smner. 16 C W N 6,08 = 14 I C 299=39 C 

925 . ‘ 


I —The rule, now, tlicrcfoi'c, is that a final 
; decision on any matter directly and suhsta- 
1 nliaily in issue iu a suit is conclusive of tJmt 
I issue in every subsequent suit brought on 
i any cause of action and for any purpose or 
I object. Jtdoes not follow, Low’ever, that 
; consideration as to cause of action is entirely 
eliminated. Tims a prior suit for possessioi) 
as landlord does not bar a subsequent suit as 
reversioner 52 L C 813=1919 M W N 287; and a 
lirsi suit for possession as projirieior rlocjs 
nut bar a subsec(itent suit for redenijition a.s 
mortgagor A I E 1929 L 833; so also a prior 
suit by princifial against his agent to render 
accounts dot'-s bar a subsea j non t suit bv Jdm 
to recover the money found due : 7 M L .[ 
87=33 M 162; similarly (he pills in a redemp- 
tion suit for I'cdeemirig the vhole mendgage 
and claiming possession of that part of wTiich 
tile equity of redemption is ludd by defts 
are not barred by res judicata in a sii!>sequent 
suit from claiming eontriimiion : 27 A T< J 
1162=A I R 1929 A 696; and a former suit as 
reversioner does not bar a subseijucnt suit 
as w'itlow’s heir : 28 A L J 1254 = 130 1 0 13 
= A I R 1931 A 21. 

— But tlicse cases can bo explained equal! v 
on principle of identity of matter in issue. " 
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CA\ C (■ I90S'; S. II (Concid) 

(14) Same or Different causes of action -“-(6'oricW) 

— Cases where ajiidgineat i>M a forinor suit 
bars a siibsoquoiit suit brought on a dijferent \ 
cause of action arc dealt with under Expl IT 
to the present section. 


SECTION 12 

— 'riic Special Committee in ibcir notes 
oil clauses liavc observed that‘S. 12 has been 
newly added, owing to the transfer of certain 
of the provisions of the Code* of 1882 to the 
Hides of the j>resent Code. And a fresh 
suit W'ouki be }}Jirred under 0. 9, r. 9 wdierc 
the previous suit has been dismissed for de- 
fault. Thus, omission to sue for one of 
several reliefs bars a fresh suit under 0 2, i\ 
2. Similarly, the elfeot of abatement of suit 
under 0, 22 r. 9, and withdrawal of suit 
under 0. 23, r. 1 is to bar a fresh suit. Decree 
against a supposed legal representative does 
not bar a fresh suit on the same cause of 
action against ho real ones. AIR 1928 Pat 
362=9 PaA L T 807=108 ! C 558. 

— As to “ cause of action ” sec Bs. 11 and 
20; and as to the words “in any Court to 
which tbo Code applies ” see S. 1, 

SFXTIONS 13 14 


Si/nopsis. 

( 1 ) Applicability and ‘S<"opo. 

( 2 ) Between the same parties. 

( 3 ) Execution of foreign courl. decree. 

( 4 ) Foreign iiulgnsents, meaning and efloci 
' of. 

( 5 ) Foreign judgments, suit on. 

((b7) Power of British Indian Courls to go 
into merits. 

{ 8 ) Submission or objection t(.) jurisdiction. 

( 9 ) Clausc-( a ) 

(10) Ciaiise-( b ') 

(11-12) Ciausc-( d ) 

(13) OhuiseH f ) 

( I ) APPLICABILITY AND SCOPE. 

- 11 refers lu the decision wi(h regard 

to the issues also. S. 13 speaks only of the 
matter directly adjudicated upon by the 
foreign judgment. The expression “ matter 
directly adjudicated upon ’’ in s. 13 should 
be bold as undouldicdly to include the right 
set^ up, but limited only to the ])articiilar 
relief granted or refused. AT .R 1928 Mad 
327 = 51 M 720 = 29 W 250 = 54 ISl L J 479= 

108 ! C 305 

^ — The section is not restrieted to plaintiff 
Hiiiug on a foreign judgment A I R 1928 'Mad 
327=51 M 720=54 M L J 4-79=29 L W 250=108 
3 C 305. It applies to plaintiifs as well as do- 


C. P. C. ( 1908 ; Ss. 13 & 14 (Conld) 

( 1 ) Applicability and Scope— 

fondants. AIR 1928 Rang 319 = 6 R 552 = 
lud Rul ( 1929) Rang 145=116 i C 465 

—Section 13, should for purposes of 
actions relating to the recovery of the office 
of trusteeship, ni can courts of the country 
1 which have jurisdiction in what may bo called 
tlic domicile of the trust. A I R 1928 Mad 
1 327=51 M 720 = 29 L W 250 = 54 M L J 479= 

I- ; ■ , ■ lOSICiOS. 

i ( 2 ) BETWEEN THE SAME PARTIES. 

— Considerations as to parties under S 1 1 
also apply to cases under a. 13, Foreign 
i judgment in which legal representatives are 
! not brought on record cannot be given effect 
' to against them. A I R 1927 Lah 200=8 Luh 
[ : 54=102.1 0 523. 

I — Decision in a Court of Native States 
I between the widow and the alleged son of the 
: deceased must be held that the widow coni- 
j idotely represented the estate and that any 
I decision between the parties in that suit is 
I conclusive betw^eeu them and between iheh* 
i successors-iu-titlo. A I R 1922 Lali 175. 

! . ■ 

i (3) Execution of foreign Court decree. 

! — See also under S. 44 

I — >Section 44, Civil Procedure Code does 
not override a. 13. A foreign judgment may 
i be objected to in execution on the grounds 
: mentioned in s. 13. A I R 1931 All 689=(1931) 

, A L J G53 = 53 All 747 see also 41 C J 50H 
; = 30 G W N 7?55 = 89 I C 347 = A I • R 1925 C 
I 955 but sec A I R 1923 M 72 = 43 M L J 700 
. = 69 1 0 932 = 45 M 1014. 

( 4 ) Foreign judgment, meaning and effect of 

— Tfc is only in suits on foreign Judgiueiits 
; that the question of the elfect of these Judg- 
I luents can properly arise A foreign jmlgmont 
; as sucli has no force in Bx\ India. 37 All I .= 

: 12 A L J 1074 = 25 1 G 193 = [Confirmed on 
appeal by the P CJ See 20 C W N 1213 = 
(1916) 2 M W N 153 = 36 I C 710 (P C). 

— A judgment of a foreign Oourl olxbuficd 
I against a defendant cannot be crjforccd in 
j British India where he at the time of tlus 
; commencement of the suit was not a subject 
, of, nor rosidctii in the country in -whirl) ibe 
i judgment was obtained. A I *11 1927 All. 510 
I =25 A D J 887 = 105 ! C 186. 

—Foreign judgments in coniieciion with 
; the land outside the jurisdiction of the 
, Court are m»t binding on tfic British Indian 
I Courts. AIR 1929 Lah 627 r Ind Eiil (1930) 
i Lah 898= 119 I C 482. 

— Most of the trust property situate in 
, Poudicherry — Trust to be porforinod there — 

■ Deeisiou of Pandicherry Court as to appoint' 
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C, P. C. ( 1908 ) Ss 13 & 14 (Contd) , 

( 4 ) Foreign judgment meaning and effect 

Qi~-{Concld) I 

meut of trustee of that property should not ' 
be disturbed. A I E 1928 Mad 327 = 51 M 720 
r 29 L W 250 = 54 M L J 479 = 108 I C 305. ■ 

— Decision of a foreign Court under the i 
authority of the state on a subject-matter of 
a res is conclusive. A I E 1928 P C 83 47 C 
L J 263 = 30 Bom. L E 753 ( P C ) = 107 I C 

352. 

— Foreign judgment can be final even 
when an appeal is pending in foreign Court- 
Stay o£ execution does not take away finality 
of judgment A I E 1927 Lah. 200 = 8 -L 54 = 

102 1C 52X 

— Whether Br. Court can declare their 
judgment as res judicata in foreign Court. 
See 20 C W N 1213 (P C) = 1916 PC 136 = 2 
MWN 153 = 36 1C 710 PC. 

— The rate of exchange prevailing at the 
(late of the foreign judgment sued on is the 
one to be taken. A I E 1923 Bom. 437 = 47 
Bom. 487 = 25 Bom L E 173 = 70 1 C 474. 

( 5 ) Foreign Judgment, suit on. 

—When an action is brought upon a fore- 
eigu judgment the basis of that action is 
the implied contract raised by the fact that 
the parties have litigated the matter and the 
implication that by so doing each has imp- 
liedly agreed with the other to abide by fchc 
order or obey the decree of the be- 
fore whom the action is tried. Thus the 
essence of the cause of action is contract. 
'Phere is no implied contract to agree to per- 
form the “grounds" of the decree or order 
still less is there an implied contract to 
perform the “ statement given by the judge 
of the grounds.” 62 M Jj J 566=35 L 763 
=138 i: C 648= A I K 1932 M 661=1 E 1932 M 
609rA I R 1932 M 778; sec also 9 Bur L T 

106=35 1 C 741. 

— Foreign judgment based on a second 
or third review on the same grounds cannot 
be basis of suit in British Indian Court. A 
r E 1927 Lah 200=8 Lah 54=102 1 C 523. 

— Since the Privy Council decision in 
22 C 222 it has been the settled law that 
the judgiuonts of the Courts of Native states 
having independent civil, criminal and fiscal 
jurisdiction must be regarded as foreign 
pidgmeuts; and suits can bo brought upon 
them to British Courts ;*soc also 24 B 86; and 
27 M L J 535; and 19 A 450; and 36 1 C 363 = 
40 B 551; and 26 C 931; and 20 M 112; and 148 
AWN 1890; and 7 M 105. 

—A Court which entertains a suit on a 
foniign judgment cannot institute an enquiry 
into the merits of the original actionlor the 
propriety of the decision. A I B 1924 All 
16 J = IG All 119 =21 A L J 890= L E 4 A 
604 Civ. = 79 I C 332. 


C. P. C. ( 1908 ) Ss. 13 & \4(Qonid) 

(6-7) Power of British Indian Court to enquire 
into merits 

— ^As the concluding portion of S.-14of 
the old Code has been omitted the British 
Courts cannot in a suit instituted on a 
Foreign judgment inquire into the merits of 
the case except on the 'points specified in 
paras, (a) to (f) of S. 13. 13 P W E (N W F 
P) 1916 = 34! C 255. Decisions under the 
old Code in 66 P R 1889; 102 P R 1892; 24 B 86; 
21 A 17 are thus rendered obsolete : 

■—As regards execution, Jiowever, it is 
quite competent to a British" Indian Court, 
executing a decree passed by a Court in a 
favoured Native State (that* is, one in re- 
spect of which a notification purusant to s, 
44 of the C P Code had been issued) to go 
behind the decree and enquire into the 
question whether the Court which passed 
the decree had jurisdiction to do so, as a 
British Court ought not to execute the 
decree, if passed without jurisdiction. 39 
Mad. 24 = 27 M L J 535 = 16 M LT 479 = 
(1915) M W N 162 = i L W 887 = 26 I C 287 
(F B) B. 44 gives a discretion to tlie Court, 
to refuse to execute a decree. Discretion to 
bo exercised properly. It is not with special 
reference to ss. 13 and 14. A I E 1925 Mad. 

788 = 21 L W 330 = 86 1 C 492. 

( 8 ) Submission or objection to Jurisdiction 

— The Briiiisli Courts will not rocogiii-sc 
the judgments of the ("ourts of a foreign 
country jnissed in an action In pcrsonaiii. 
against a Britisti subject, not resident in 
that country at the date of the ac{if)n, wlio 
lias neither ai>peared in the suit nor sut)- 
mitted to the jurisdiction of {.lie foreign 
Court. 63 M L J 761 (762) = 1932 M. W A 
1.314 = 36 L W 75}) = 140 I C 588. 

— But where a suit is brought on a foreign 
judgment every presumption is made in 
favour of such judgment, and therefore the 
onus is on the defendants to pi^ove that they 
had not submitted to tlic jurisdiction of the 
Foj'cign Court. 24 ]\1 h T 244 = 49 I C 202. 

—The question whether a submission io 
jurisdiction is voluntary or under duress is 
one of fact iri each case* If the submission is 
for saving property, it is not voinuiary, even 
though a written statement is filed olqeeting'^ 
to the jurisdiction and raisiisg a defem'O on 
the merits. 27 M h J 535 = 26 1 C 287 = 39 M 

14 F B. 

—By the fact of entering into a partner- 
ship ill a foreign country, a person does not 
bind himself to siibmit'io the jurisdiction of 
the Courts of that country, in regard to 
matters arising in cojuieetion with that part- 
nership. 63 M L J 761 (763)= 1 932 M W N 13l4 
=36 L W 756=140 I C 588. see also 7 M L J 76 

=20 M ai 
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C- I'. C. ( 1908 ) Ss U & 14 (Coufd) 

( 8 ) Suhnjissiortiof objection to 

jurisdiction— 

— l>ui a]‘>]>f';xra!i<:.e Tor t>1)iaiiun&[ adjourn- 
iHi^ni or [‘or apl>lying to net aside an ex parie. 
o'ff-ree or io dispute jurisdiction of a foreign 
rourl aiitounls io srdinvissioji to its jurisdio 
tion. A I 1-i iP2t; Nap. 77-22 N fill 82=:89 I C 

129. 

— And execution of power-of-jii tornoy to 
defiitid suits In foreign Courts aiuourits to 
suhuassiorn Person sumniiiiing as plairiiitf 
carmot deny jurisdietion as defendant. A I R j 
1925 Mad 259 = 22 L W 820 = 92 I C 491. I 

—"Similarly, conferring power on the agent 
to sue is submission. 87 Mud. 153 r 24 AT L J 

519 - 18 ! C 189. 

- (Jhjedlon taken in Court of First 

Instance Imt not ])ersisied in — Appellate 
( Jo n r i." I n ter fere n oe - ( ^ue s t io u - W 1 1 e the r can he 
opened afterwards. See 29 I C 453. 

— Where a deft appeared under protest 
because lie did not want io be arrested 
when he went there ” it was held that mere 
intention of avoiding an inconvenience did 
not make the deft’s appearance invoiuutarv : 

39 M 733, 

— Objection as to jurisdiction of foreign 
Court can be raised even in execution procee- 
ding AIR 1925 Cal. 955 = 89 I C 347 = 41 C 
L J 508 = 30 C W N 785 = 98 I C 740 see also 
1931 A L J 553 = A I R 1931 A 589 = 53 A 

■ 747. 

( 9 ) Clause— ( a ) 

— A foreign judgment is subject to the 
same conditions as to res juclleahi as a judg- 
ment of a Court of British India and, there- 
fore, such a judgment in order to be res 
jwUrala in a subsequent .4di must be the 
judgment of the Court which is competent to 
Iry the subsequent suit. 43 I C 551 = 9 L B R 


I C. P. C. (1908) Ss. 13 & 14 ( ConrUl), 

' ( 9 ) Clause— (a)““(Cow/f/) 

in British India, though it had hean adjudi- 
cated upon by a foreign Court. A I R 1929 
hnh 527=Ind. RuL 0929; l.^a]i 898=119 I C 482. 

— Title to land is to lie directly deter* 
mined, not merely' according to t lie laws of 
the country wliere the land is siiiiale. but by 
tlie Courts of that country. Bo an adjndica* 
tion by a Pondicherry Court with resptM‘i to 
land in British India is not res jmUrata. A 
I R 1928 Mad. 327 = 54 A1 L J 479 = 51 M 720 
. ■.■=29L'W 250= 108 i C 305. 

— A Court in Bidtisli India is not compe- 
tent to try a suit in a respect of pro]>erly 
which is situated in the Native Btate, and ilm 
judgment of the Court in liritish India tmuk! 
not o]xerate as res jndieala in the Court of tlie 
Native State. 20 C WN 12f3 r HOPl) 2 M 
W N 153 (P. a)r 36 I C 710. 

( 10 ) Clause— ( b ) 

—Foreign judgment is not binding on tlie 
British Indian Courts if it was not decided 
on merits. AIR 1930 Mad 145 = Jnd Rul 
(1930) Mad 535=123 I C 600. 

—The true test is whether the judgment 
has been given as a penalty for any conduct 
of the defendant or whether it is based on a 
consideration of the trui.h or otherwise of 
the plaintift”s case. 140 I C 82= A 1 1| 1930 Jj 

649=1 R 1932 L 689. 

—Where a suit is brought on a foreign 
judgment ( in this case a judgment of the Bt. 
Judge of Singapore ) and the judgment is 
not one on the merits, the piff. niust prove 
his case apart from the judgment sued upon- 
-under B. 13 (b) and (d) of the C. P. Code. 

14 PR 1919=49 ! C 383. 
—Judgment is a judgment on merit if 


103 = 11 Bur. L T 194 see also 24 B 77. : evidence is taken although there is default. 

—Whether a foreign Court is or is not a I AIR 1925 Mad 788=21 L W 330=86 I C 492. 
court of competent jurisdiction within the | —Foreign judgment is binding on lirilish 
meaning of B. 13 (a) has to be determined in | Indian Courts if the Court passes a decree 
accordance with the principles of inter- ! on the day postponed for settlement of the 
national law and not in accordance with the ! case when the defendant failed to appear ami 
law of the country in which the foreign court ! the settlement did not take place AIR 
is situated. 39 Alad. 733 = flOlG; 1 iM W N 83 i 1929 Mad 469=52 M 503=56 M L J 547 99 l 

= 3 L W 90 = 19 M L T 68 = 30 M L J 148 = W 575 = (1929) AT W N 353 = Irid Bui (imO) 

32 I C 597. i Mad 47=120 I C 751. 

Courts in British India can decide an J — An par/ rs decree of a foreign Court is 
issue relating to title to immoveable property I not a decision on raerits'and os such not bin- 
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e. P c. (1908) Ss. U & 14 ( Contd ). 

( 10 ) Ciause-“(b)— I 

ding on the British Indian Courts. A I E | 
19P>0 Mad 149 = 57 M L J 459 = 30 L W 349 = | 
Ind Bill (1930) Mad 515 = 123 1 C 579; see to [ 
the same effect : A 1 11 1928 M 133r2(» L W j 
803=107 I C 810; and A I R 1928 R 319; and A ] 

1 11 1927 M 205 = 50 M 261 ( overruling 82 1 C j 
425; and 92 1 C 490; aud see 8 M L T 287=7 ! 

I C 810; and 20 I C 971. 

— Decision against a party due to defaiih 
on his iiart is not judgment given on merit? 
of the case. A I B 1927 All, 510 r 25 A L J 
887=:105 1 C 186. 

— Where a i)iff. was given liberty in an 
action before the High Court of ♦! udicature 
in Bngland to exhibit interrogatories and on 
the defts omitting to answer such inter 
rogatories his defence was struck out and 
plff. allowed to sign judgment against him. 
Held, that such judgment was not a judgraeni 
“o'iven on the merits of the case” within S.13 
40 Mad. 112 r 32 M L J 35 = 21 M L T 78r21 
C W N 358= 15 A L J 92 = 5 L W 342 = 19 
Bom L B 206 = 25 C h'J 233 = 10 Bur L T 
175 = 38 I C 683 = 44 I A 6 (P C.) [Reversing 
39 M 95 = 27 M L J 670 = 27 1 C 386.1 

—The defendant was present by his oun- , 
sel who subsequently withdrew The plain- | 
tiff’s claim had been admitted by him bui i 
payment of the same had been pleaded by I 
him. Primafanie the burden -was on him and 
there 'was evidence which was -led by tht 
plaintiff to disprove the assertion l)y thc- 
defendaiit that he had satisfied the plaintiff’s 
claim by payment. There was evidence on 
the record on which the Court could have 
proceeded on the merits and in the absence of 
a clear indication that the judgment was 
given by way of penalty it must be assumed 
that it was given, because the Court consi- 
dered that the plaintiff had proved the claim 
on the merits, 140 1 C 82 = A I B 1932 L 641^ 
r I R 1932 L 689 
—■The defendautlwas sued in the Courts 
of the Straits. Settlement, Written staiement 
\vas filed but at the trial the defendant’s 
>Solieitor reported no instruction. Thereupon 
judgment wa.s given for the plaintiff after 
exaniiaing his witnesses. On this judgment a 
suit was laid agaimst the defendant in thc- 
(/opris in .British India. HdcL that the judi/- 


C. P. C, (1908) Ss. 13 & 14 (Cm//d) 

( 10 ) Clause— (b)—(6'(wr/d) 

meat of the foreign Court ’^va.s given on tlu" 
merit.s and i.hat the same was-^ conclusive 
against the defendant in the present suit 4(' 
Afad. 112 <list. 11 L W G09=(i9‘20) M W N 412 
= 57 I C 742. Where the deft, having faiUal 
to answer inteii*ogaiories, his tlefcnve was 
struck off and judgment was given against 
Ixim in an English Court, i/r/d, that tlio judg- 
ment was not on the merits and action -would 
■ not lie on it. 39 Mad 95 r 27 M L d 070 = 27 
!■ , t'g" >|,C''386.V.' 

— The deft, "was .sued in iheCourt of the 
King’s Bench in London for damage.s in 
i consequence of personal injuries sustained by 
i ohe piff, arising out of the defi’s negligence, 
i I’he writ of summon was accepted by a soli- 
I oitor and he entered appearance on behalf of 
the deft. The case was then set clown for 
trial before a judge of the High Court and 
•i special jury. The deft, however was .sud- 
denly called away from England to India on 
the outbreak of the war, judgment was enter- 
ed against the defts, the jury awarded to the 
plff. damages to the sura of £ 250. In a suit 
brought in India on that judgment, Held, that 
it had been given botw'eon the parties “on the 
merits of case ” 41 All 521 = 17 A L J 50.1 = 

50 1 C 780. 

( n-12 ) Clause-(ci) 

— Proceedings against minor defendant 
without appointing guardian ad Idem are 
opposed to natural justice, A I B 1927 .f jah 
200 = 8 Lah 64=102 I C 523. 

—Wrong view as to legal liability of mm.s, 
whether opposed to natural justice aiid 
renders foreign judgment not given on the 
merits. See 41 Mad 205 =34 M L J 295 = 45 

v^;:-:LC.703.,, 

( 13 I Clause-(f) 

, —A British subject who ha.s been properly 
I served cannot object to a judgmer.t of tlxe 
! King’s Beiicli iMvisioii on the groiuid of 

I w'Jint of jurisdiction, wiiero tlie contract on 
j wdiich the suit was based was one in wliicli 

i the price was payable in England, The laW 
I of limitation is a law^ relating to procedure, 

I having reference only to the iexjuri and 

therefore the judgment of a competent Eng- 
lish Court cannot be objected to on the 
ground that if the suit had been tried in 
; I ndia it wnvald liave been barred by lira ii at ion 
^ A claim that ^vould }>e barred by limitaihm 
in British India cannot bo said to be a 
founded on a breach of any law in force in 
British Tndia, 9 Bu.r. T 106-35 ! C 741, 
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CIV. PRO. CODE (1908) SEC. 15 

(!) Court competent to try I 

Small Came Coart i 

— A suit for damages for use and | 
occupation of land is cognizable by a Court | 
of Small Causes 22 Mad 149. followed in. i 
A I R 1929 M 525. 
— A suit by a manager of a temple 
against his predecessor in office for damages ;; 
sustained by the temple owing to the | 
negligence of the defendant is not cogniz- i 
able by a Court of Small Causes. 21 Mad ; 

245. relied on in 82 1 C 1006. | 
— A suit by a Mahomedan to obtain a i 
share in property distributable under the I 
terms of a certain endo^yment is not | 
cognizable by a Court of Small Causes. 14 ' 
All. 413; followed in 80 ! C 57! ‘ 
— It is the nature of the case as laid 
and not the defence that determines | 
jurisdiction — 15 Bom 400, see to the same | 
effect : 9 N L R 54: and 31 Bom L R 430 ! 

=117 I C 447=A I R 1929 B 223. | 
— The small Couse Court in Bombay 
has' jurisdiction to try a suit against a 
lion-resident foreigner, who carries on busi- 
ness in Bomhiy through a munim— Grirdhar 
Y. Kassigar, 17 Bom 662, And see 7 Calc 
W N 754=L R 30 I A 220=5 Bom L R 494 | 
=13 M Ld 287=26 M 544; and 29 M 239; | 
and 30 Bom L R 1463= A I R 1929 B 14= I 
53 B 12; A I R 1929 S. 24. | 

— P r 0 V 1 n c i a I SmaH Cause Court | 
LTacler Act IX of 1887, a Small Cause i 
Court has power to try all suits of a civil | 
nature not excluded by the second schedule | 
to the Act; and it is' the nature of the suit ; 
as described in the plaint and not the I 
nature of the defence that determines the 
question of jurisdiction— 15 Bom 400; 
followed in 9 N L R 54; relied on in 31 
Bom L R 430=A i R 1929 B 228. | 

— A suit for compensation on account 
of injury to an oil-mill will lie in a Pi^o- 
vincial Small Cause Court— 17 Calc 290; 
foil in 97 P R 1894; so will a suit W 
damages on account of the use and occu- 
pation of land— 17 Calc 541; see also 22 M 
149; and A I R 1929 M 389 or on account i 
of the forcible cutting and carrying away of ' 
grass— 17 C 707-overruled in 23 C 884 P B ' 
but later foil, in 11 N L R 160=31 I C 5; ' 
and 50 I C 629; -or to recover the cost of i 
reiaairing a channel, the joint property of i 
plaintiff and defendant 15 Mad 155; or to | 
recover a legacy when there is no ailega- | 
tion that the executors are in possession of 
sufficient assets to pay or that they had i 
ever assented to the payment— 17 C 387 i 
foil, in 36 B 111; and 2 O C 256 or to i 
establish a right to a standing crop on the 
basis of title— 21 Calc 430, or for contribu- j 
tion— 23 Calc 189; or for arrears of jodi, j 

lu 41. (1) 


CIV. PRO. CODE (1908) SEC. IS {Contd) 

(!) Court competent to try ( Conchl ) 

Sma!! Cause Cmti (Condd,) 

which is rent on favourable terms — 21 Mad 
243, foil, in 52 M B J 706= A I R 1927 M 
670; 

— ^A suit for arrears of maintenance 
payable under a written agreement does 
not lie in a Provincial Small Cause Court. 
20 Mad., 29. see also ! 0 C 93; but see 27 I 

C 824... 


(2) Court of lowest grade. 

Synopsis. 

(1) G-eneral 

(2) How determined 

(3) Territorial Jurisdiction 

(7) General 

—The trial of the suit by a Court of 
higher grade is merely an irregularity : 52 
M L J 323=24 L W 3 67=101 I C 85=A I R 

1927 M 568. 

— And it may be noted that where a 
Judge distributes the plaints, received by 
him, to proper Courts, he acts -ministerially. 
His discretion may, therefore override 
provisions of s, 15: 110 I C 293=A I R I92S 

' L 484. 

{2) How determined 

— It is the money-value of the origi- 
nal suit that fixes the jurisdiction of the 
Courts throughout the subsequent litiga- 
tion in its several stages, not the value of 
what has been left in dispute : !3 All., 

320; and cases cited; followed in 80 I C !83: 
and 89 I C 407; 17 Calc,, 680; and 7 Mad II C 
356; and IS W R 262; and !2 Al! 581; foil 
in 12 A 579; noi’ is the jurisdiction lost in 
execution, because the interest accrued 
after decree has raised the amount due 
above the money' limit. 10 Bom 200; foil 
in 50 B 839 and A I R 1920 B 337. See 
also 10 Calc., 697 (see p. 707). 

— The valuation of the suit in the 
plaint should not be allowed to be increas- 
ed — ^25 Mad 543 but this is no longer law 
see 15 Bom L R 1021=21 I C 783; and 

4§ M I.. 

— All suits for infringement of copy- 
right brought in the mofussil must be laid 
in the District Judge’s Court 6 Calc , 499" 
=7 C li B., 471; see also 13 I A 134=9 All., 
191 and 16 C W K* 444=13 I C 898; and 
11 M 26 P C; and 1900 P L R p. 354 and 
22 P I* R 1902; and 9 C W N 956. 




1331 


BESKVS AIL INDIA CONSOLIDATED CIVIL DI0EST !fi 1—1^ 


1112 


ClY. PRO. CODE (1938) SEC. 15 (Contd) 

(2) Court of lowest grade. (Concld), 

( 3 ) TerritQTM^Jurlsdictio7i 

— So a Court had no jurisdiction, in 
execution of a decree to sell property 
oyer which it had no territorial jurisdic 
tion at the time it passed the order of sale 
17 Calc., 699; see also 18C 526; and 18 

L W 747=76 I C 269=A I R 1924 M 144 
33 C W N 848=A I R 1929 C 818. 

— For the purpose of jurisdiction, a 
claim under s. 331 is a fresh suit, so 
that where by reason of a change in the 
law as to the mode of valuing suits for 
the purpose of jurisdiction between the 
date of the oidginal suit and the claim, 
the Court that dealt with the original 
suit ceases to have jurisdiction over the 
subject-matter of the claim, that Court 
cannot try the claim 4 Mad *220; see also 
S M 548 P B; and 13 M 520; and 44 M L 
J 443=72 I C 682=A I R 1923 M 514 


CiV. PRO. CODE (1908) SEC. 15 (Contd) 

(3) Particular suits, JurisdictiO!! as to (Contd) 


( 3 ) Particular Suits, Jurisdiction as to 

Synopsis 

( 1 ) Account Suits 
( 2 ) Administration suits 
( 3 ) Adoption Suits 
{ 4 ) Appellate restrictions 
( 5 ) Declaration Suits 
I 6 ) Ejectment Suits 
)( 7 ) Execution of decree 
.(8) Partnership Suits 
4 9 ) Trust property and Registration 
( 1 ) Account Suits 

Where the approximate amount of the 
cdaim was stated in the plaint to be Rs. 
‘SIO, that was taken to be the value of 
4he subject-matter of the suit- for pur- 
'poses of jurisdiction— 12 B 675; see also 
18 B 40; and* 18 B 100; and 15 Bom L R 
1021; and the valuation of a suit for an 
.^account should not be. allowed to be 
inrceased so as to oust the jurisdiction of 
^the Court —25 Mad 543; but see 21 I C 
,783=15 Bom h R 1021 and 40 M l. Accor- 
-diug to s. 8 of the Suits Valuation Act 
‘-(VII of =1887); in suits for taking an account 
.the Court, fee stamp and Jurisdiction are 
both determined by the amount of claim 
.as fixed by the plaintiff— 19 Bom 198. 
:See also 118 Bom, 40, and 31 Calc., 365=8 
Calc- W ]Sr, 233, but see 15 Bom L R 
.1123=22 I C 71; and 20 B 265; and 14 0 
L J 489=12 I C 743. 

(2) Administration Suit 

The plaintiff filed an administration 
‘48uit in the Court of a , Subordinate Judge 
of the Second Class, valuing the relief 
claimed at Rs. 130. The Subordinate 
wjudge found that the property in suit 


( 2 ) Administration Suits (Conoid.) 

was worth over a lakh of rupees, that the 
liabilities came to Rs, 5,729 and that the 
defendant was indebted to the estate in 
the sum of Rs. 15,199. He drew up a 
preliminary decree directing inter alia, 

I that the defendant should pay this amount 
I into Court within two weeks. Against this 
I order the defendant appealed to the Dis- 
; trict Court. The Ditrict Judge returned 
; the appeal for presentation to the High 
, Court, on the ground that the subject 
i -matter exceeded Rs. 5,000. Held, re vers- 
I ing the order of the District Judge, that 
the appeal lay to the District Judge 22 
i Bom., 9fe; but this decision was dissented 
from in 15 Bom L R 1021=21 I € 783 

( 3 ) Adopiion Suit 

I — But the Madras High Court holds 

I that for the purpose of determining the 
i jurisdiction over a suit by a reversioner’ to 
set aside an adoption, the loss which 
would accrue to the adopted son, should 
the adoption be declared invalid, is the 
measure of the value of the mbject-matteir- 
of the suit C Mach, 192. followed in 75' 

: I G 115= A I R 1924 M 84; and A I R 
j 1928 M 1294=54 M L J 107' 

I ( 4 ) Appellate resfsmtiom 

j —When it is discovered at any stage- 
I in the original proceedings, that the suit 
ought to have been instituted’ in a, different 
; Court, the plaint must be- retusrned for 
presentation to that Court under O. VII, 
r. 10. The discovery at a late stage is a 
matter for consideration only on appeal 
under s, 21, Civ. Fro. Code. Hven where 
two Courts have concurreat jurisdiction to 
try the same suit, m view of the impera- 
tive wording of s. 15, Civ. Fro. Code, every 
suit must be insti'Suted m the Court of 
the lowest grade having jjurisdiction to try 
the same. ;' : ' 4 S 1 l R 264=10* Ind £as. ' '980^, 

: ■ — S. 15 of the- C. C. requires every . 
suit to be institUited in. the Court of the 
lowest ^ade competent, to try it. Once the 
institution takfiss. place in accordance with 
this provision the operation of the section 
is exhausted. The section gives no autho- 
! rity to transfer a pending suit, merely 
because in the Couirse of the trial it is 
found that plfE. is entitled only to a part 
of the claim whieb would have been cognisi* 
able by a Lower Court. 54 I C 655* 

( 5 ) Declaratio7i suits 

— For the purposes of jurisdiction the 
value of a suit for a mere declaratory 
decree must be taken to be what it would 
be if the suit were one for possession of 
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CIV MD. CODE ((1908) SEC. 15 {Gontd). j 

(4) Particular suits jurisdiction as to (Conclcl), | 

(5) Declaration Suits (Qoncld) 

the property regarding which the plaintiff 
seeks to have his title declared 12 Mad 
223 followed in 15 C W N 823=10 I C 805; 
and 18 L W 399= A I E 1924 M 84; and 46. 
M L J 377=79 I C 343=A I R 1924 M 621 

( 6 ) Ejectment suit 

— A snit to eject a tenant at fixed 
rates is a suit for the possession of land 
and the valuation of such a suit for the 
purpose of Court fees and of jurisdiction 
is the value of the subject matter of the 
suit, that is to say, of the tenant right, 
not of the land itself nor of merely one 
year’s rent 15 All, 63 followed in 15 A 
363; and 19 C L J 418=25 I C 507; but see 

I L BR 303. 

(1 ) Emecution of decrees. 

—A Dist. Judge can transfer, to his 
own file, execution proceedings pending 
in a Court subordinate to him, I A 180 F, 
B; followed in 22 B 778; and 47 A 57; but 
not followed in 15 C 177; see also Marsh 

195=1 Hay 459. 

) Partnership Suits. 

—-In a suit for partnership dealings, 
the plaintiffs valued the claim at Rs. 600. 
The Subordinate Judge passed a decree in 
favour of the plaintiff for Es. 30,830. Held, 
that the appeal lay to the High Court 
under s, 26, Act XI? of 1869. 20 Bom 265; 

— Doubted in 22 B 963 but followed 
in no I C 631=9 Lah 23. 

(9) Trust Property and Registration. 

— The valuation in a suit for the 
removal of the defendant from the manage- 
ment of certain trust funds, is the plaintiff’s 
interest in the subject-matter of the suit 
and the plaint should bear a stamp of a 
value proportionate to the subject-matter 
of tile suit. 15 B L E 167; and 10 Calc 
599; and 8 Mad 516. But see 19 All 60, in 
which it has been held that where the 
plaintiffs pray that they may be appointed 
as trustees, such a suit cannot be esti- 
mated at a money value; and this view has 
been followed in later cases 21 A 200; 
and 14 C W N 932=7 I C 92; and 22 A 
L J 1038=84 I C 822=A I E 1925 A 184; 

and A I R 1928 L 113=8 L 730 


(4) “‘Shall be instituted’' 

— Prima facie the pifi’s claim deter- 
mines the jurisdiction unless some other 
principles * come into operation : 28 C W 
JS 710=78 I C 747=A I R 1924 C 783 

=51 C 737. 


CIV PRO. CODE (1908) SEC. 15 (Contd.) 

(4) “Shall be instituted” {Co7icld) 

—Date of presentation to the proper 
Court is the date of institution of the 
suit : 30 Bom L R 970=113 I C 511=A I 
R 1928 B 421=52 B 548. 
—See also cases under — (3) “Court of 
Lowest grade”. 


(5) Valuation, effect of. 

—(I) General ;*~-By chapter 3, Act 
XII of 1887, the ordinary jurisdiction of 
Judges and Subordinate Judges extends^ 
subject to the present section, to all 
original suits; that of Muusifs to all suck 
suits in which the subject-matter in dis- 
pute does not exceed one thousand rupees: 
and an appeal lies to the District Judge 
where the amount or value of the subject- 
matter in dispute (in the original suit) does 
not exceed 5,000. Compare. 19 WR 
133, 137-8. The valuation of a suit for the 
purposes of stamp-duty, and the valuation,, 
of the subject-matter of the suit for the 
purpose of determining the jurisdiction of 
the Court, may be different. Thus, an. 
appeal to a District J udgo against 
decree in a suit for property of the value 
of more than Rs. 5,000 will be set aside 
in special, appeal, though the valuation for 
the purpose of stamp-duty may have 
been less than Rs. 5,000, and though the 
first appeal may have been heard by* 
consent of the i^arties 4 C L R 491; see 
also 23 I C 964; and 41 P R 191^^ 

— Questions of jurisdiction, whether 
with reference to the nature of the suit 
or the pecuniary limits of the claim, are 
matters to be governed by the stateinent:^ 
contained in the plaint. The valuation of 
the claim, as preferred by the plaintiff, 
and not as set up by^ the plea in defence 
would govern the action, not only for thvi 
purposes of the original Court, but also 
for the purposes of appeal and throughout 
the litigation — 10 All 524. See also 9 W R , 
598; and 25 W R 230; and 9 C P L R 41; . 
and 13 A 320; and 9 S L R 164=32 I C 629.. 

— Sub- Judge should not return tho 
plaint to the Court of Munsif even if it 
afterwards found that the value of thts 
subject-matter was below Rs, 5000. (1930 1 
A L J 386=Ind Rul (19.30) Ail 219=121 

I C 181^ 

— A deft, who opposes a plff’s claim 
in a Lower Court on the grojmd^ of juris-^ 
diction is precluded from objeoilng to th^ 
jurisdiction of a higher Court to which ^ 
the same plaint is presented as urged bj 
him, ' ' 9 S li R 164=32 I C 629. 

. — For th0 |W|^se of determining the’ 
prpper appellatie; Court, what is to be look-^ 
64'^ is the value of the original suit, 
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CIV. PRO. CODE (1908) SEC. 15 {ConcU) 

<5) Valution effect of. ( Concld) 

the amouat or value of the subject-matter 
of the suit must be taken to be the value 
assigned by the plaintiff in his plaint 
and not the value as found by the Court 
13 All 320 ML in 80 I O 183 and 89 I 
<3 407. See also 23 Caic 536; and 31 C 3G5 
and 24 M 471; and 101 P R 1900; and 23 

I C 961. 

-But when the plaintiff fixes a certain 
sum as the amount of his claim only 
approximately or tentatively, and prays 
that the amount of his claim may be 
ascertained in the course of the suit, the 
amount found by the Court to be due to 
him must be regarded as the value of the 
original suit for the purpose of determin- 
ing the forum of appeaL31 Calc 365=8 
Calc W N 233; See also 34 C 954 P B; 

but see 14 C L J 489=12 I C 745 

When a suit is dismissed,^ or the 
■plaint returned for want of jurisdiction, 
the defendant is entitled to his Costs-12 
€ale 271 fall in 44 A 209. 


C P. C. 1998 S. 16 

St/nopsls» 

(1) General principles & scope. 

(2) Actually & Yoluntariiy resides. 

(3) Carries on business or personally 
works for gain. 

(4) Compensation for wong to •immove- 
able property. 

(5) Immoveable property, right or in- 
terest in. 

(6) Local limits. 

<7) Partition suits. . 

(8) Personal obedience relived by. 

(9) Property means property! ieved iitish] 
India, 

(10) Property situate. 

(11) “Shall be instituted” 

(12) Other cases. 


(!) Genera! principles & scope. 

— The section applies to Prov. Sm 
' Cause Court and to High Court but not 
in its original civil jurisdiction. The words 
“with or without rent or profit” have been 
newly added. 

—Sections 16 to 20 contain a direction 
to the suitor and not to the Court and 

• do not purport to deal with the inherent 
or general jarisdictlon of a particular 
Court or purport to deprive any such Court 

• of their Jurisdiction in the event of their 
non-compliance. Section 21, makes it clear 
that a non-compliance with these provisions 

■ does not render a decree passed by a Court 
^ 4 ^f competent jurisdiction a mere nullity 


C. P. C. ( 1908 ) Section 16 (Go7wld.) 

(!) Genera! Principles & scope {Contd.) 

so as to empower the executing Court to 
refuse to execute it. A I R 1931 Sind 47= 
Ind Rul (1931) Sind 54=25 S L R 204=111 

I C !82. 

—see also 43 M 675; and 9 A 191; and 

23 M 167. 

— S. 16, shows that tne object of the 
Code is to limit the territorial jurisdiction 
of the Courts in regard to the property 
that they are to deal with. So a Court, 
in execution of a decree, has no jurisdiction 
to sell property, over which it^ had no 
territorial jurisdiction at the time it passed 
the order of sale. !7 C 699 E B.[F., 

18 C 526]* See - also A I R 1928 M i 272.. 

— It may be noted that S 16, does 
not preclude all courts, other than the 
court within whose local jurisdiction cer- 
tain immoveable property is situated 
from trying any question relating to title 
to that property where it is merely inci- 
dental to the reliefs which the plaintiff 
seeks by his suit. 10 I C 267=9 M L T 372. 

—Thus a suit for a declaration, that 
a mortgage decree in respect of properties 
at Patna passed by the Court at Benares 
is inoperative against the plaintiff is main- 
tainable. AIR 1924 Pat 831=75 I C 469 

—So also a suit for a declaration 
that the probate proceedings shall not 
affect the plaintiffs and for the administra- 
tion of the estate left by the testator, do- 
es not fall under s. 16. AIR 1926 Lah 
456=94 ! C 1046. 

—Once the Court has seisin of the 
case it has jurisdiction to try it to its 
con- elusion unless there is any reason 
or holding that that jurisdiction has been 
removed. AIR 1925 Mad 117=47 M L J 

448=87 ! C 152. 

--Non-compliance, therefore, with 
the provisions of Ss. 16 to 20 is not fatal 
to jurisdiction of Court and does not 
render decree passed by Court of competent 
jurisdiction mere nullity and executing 
Court cannot refuse to execute it. AIR 

1931 S 47. 


(2) Actually & Voluntarily resides. 

(1) GeneraL 

A suit that the defendant should 
execute and register a deed of surrender 
of the occupancy holding, or should pay 
back to the plaintiffs the consideration 
of his promise, is triable in a Court within 
whose jurisdiction the defendant resides.. 

AIR 1926 Nag 313=93 I C 103. 
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C. P. C. ( 1908 ) Section 16 {Contd.) 

(2) Actually & Voluntarily resides {Uoneld) 

S 16 (f) of the Civil Procedure 

Code, 1908, does not apply to cases wliere 
moveable property, 

■wliiob a suit was instituted, is under 
attachment by a Court of a ^oreigd 
Independently ot S- 16 (f), ^ ^ . • 

moveable property is mider f 1'' 

Foreign territory by the orc^r of a i oi 
ign Court, the Courts in British India 
would have no jurisdiction to entertain 
. a suit for the recovery of such 
But if the defendant is a resident ot 
British India and the attachment _ by tiie 

Foreign Court was made at his instance 
ihe jurisdiction of the domestic 

is not ousted, for moveables always follow 

the person and a decrees in personam can 
be executed by enforcing Personal ob^ 
dience of the defendant. (1912) 


C. P, C. ( I W ) Section 1 6 {Co^itch) 

(3) Carries on business or personally 

works for gain (Oowc/d). 

cited above, that Scot’ and, C. J.. 
modified his opinion; J mris- 

Madras that it is not necessary 

diction that a B 507 

carry on business 4 Mad., 209; foil 

and 17 B 662; relied on in A I K l^o 

S 153; and A I B 1929 S, 24 ; compare 8 

Calc 678. The expression carrjr oii 

business ” thus includes “ 

through au agent ” whether the peraon 

‘ '“jS Hh.™ ^5.- 

—The expression “ carry on business” 
is intended to relate to business in which 
a mail may contract debts and ought lo . . 
liable to be ««ed by persons haiung busi^ 
ness transactions with him. 18 Bonn. 
see this case explained in^ fg 1929 sTa 


—In the case of Orde v Skinner, 3 
Ail 91=L E 7 I A 196=7 C L B- 295, Skin- 
ner at the time of suit was actually resid- 
ing at Mussoorie in the district of Saha- 
runpore. He resided there during the hot 
weather, and during the cold weather he 
travelled through the joint estate putting 
up sometimes at Hansi, sometimes at 
Delhi, and sometimes at Bilaspur ii^ one 
of the houses kept at the expense of the 
estate. The question for decision was, did 
Skinner reside at Bilaspur?” Their lord- 
ships held he could ‘have more than one 
residence, that as he was not a mere 
manager, but a part owner, and had 
residence. There which his predecessor 
contemplated to be the principal place of 
residence of the family and m which 
Skinner kept the accounts of the estate, 
he dwelt in it within the meaning of s. 5. 
Act YIII of 1859. See also L R 1 I A 
387=14 BLR 60 

—In 5 Calc., 605, an insolvent was 
held to “reside ” in Calcutta who carried 
on business there by means of a gomaslito; 
and see 12 Bom., 507 but see 20 C 771 
. :and 45 M L J 471=76 I C 752=A I R 1924 

M 158. 


Gover7iment:—QovQYmn^ini cannot ce 
said to carry on business or 
gain within the meaning ol this 
Ind can only be sued where ihe cause ot 
action arises 1 Hyde 37 see also 1 MaJ 
C 286 and 14 Calc 25t> appr. in 22 C 4ol 
and foil m 40 C 308. 


(4) Compensation for wrong to 
immoveable property- 

— Trespass— Compensation for wrong 
to land— Wrongful cutting .and yenioval ot 
coal-Venue See 42 Cal 942. 

— Mesne profits : — The right to 
profits under a decree is not iininoveai do 
property 22 Mad see this case discais^ed 
^ in 33 0 W N 193=A I R 1928 C i59. 

—Standm crops.— Standing crops are 
immoveable property 14 All 30 see ^ 

Mad 193 and 15 All 394. But see Ji C.ih. 
877 and 25 Calc 693=2 Calc ^ i', 2Go and 
10 C L J 25 and 17 C L J 206=17 C M ^ 
308=18 I C 253 and also 11 3Sf L E 

0 L o R < 


( 3 ) Carries on business or personally 
vorks for fiaiit* 

Where business is carried on in two 

places, Courts in both places can entertain 
A suit tor dissolution of partnership. A 
I E 1926 Mad :427=50 M L J 298 =23 L 
W 361=92 1 C 915. 

. It will be seen, however, on compa-£ 

ring this case with, that of 3 M H C 14GJ1 


(5) Immoveable property fight 
or interest iiit 

— S. 16 applies only to suits 
rniiiiim rights in immoveable property lb 

L W 785=43 M L J 615=1922 M W N 834= 
n i C M0=A I E 1923 ;M.109; and where 

applicable, the Court within whose jurisdi- 
ction such property is situate will ha'e 
to try the suit even though- 
Ihe parties ve residing 
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c. P, C. ( 1908 ) Section 16 (Contd.) 

( 5 ) Immoveable Property right 

or interest in (Contd) 

— A suit for declaration in respect 
or the title to property must be filed in 
the court which would have jurisdiction to 
try a suit for possession in respect of the 
same property. AIR 1922 Oudh 249=25 0 
C 184=69 I C 201. 

. should be noted, however, that 

suits which relate to-dmmoveable property 
merely indirectly do not fall under the 
'^85=43 ML J 615= 
1922 M W N 834=72. I C 920=A I R 1923 

M 109 

■ ®. S- a suit by vendor for unpaid 
purchase-money is not suit for determina- 
tion or enforcement of right to or interest 
in immoveable property or suit for spe- 
cific per- formance of contract 11 M L W | 
211=55 I C 541. i 
-—A suit for accounts of a factory for i 
a particular year does not fall under 1 16. ! 

• 32 P L R 464=A 1 R 1931 L 573. ' 

T n »’■ invalidate a will. 72 | 

0 920=A I R 1923 M 109, or adoption 

Tcr -L j, ,. L W 691, i 

dissolution of part- 
nership ; 17 A L J 567=50 I C 156=41 A 
' '' si 3." 

A 1 follow the purchase-money 

of land taken up under the Land Acquis 
ition Act, over which the plaintitf had a 
^ suit under cl. (d) 
followed in 8 M^L J 38- and 
M L 1 ^ 267 ant A I R 1925 

b 132=19 S L R 207=79 I C 30. , 

]^®^ther is a suit to enforce a ^ 
contract for the purchase of land, or in ^ 
tne alternative for damafres 19 Calo 

followed in 26 C 204; and 33 C 1065 bni ' 

Sr 0 576; and 

Jl 227 See also 27 M 157* qnH 199 p i 

R 1908=205 PW R 1908; and A l’r 1933 M 450 ^ 
. to enforce a contract of ^ 

for i 

payment of the amount borrowed and ' 

providing that on non-payment in ’three i 

proSrlvM “the *‘'® i 

property of the pledgee is for an in erest 

T IJS ‘a JsMt"; ■ 

494; and 9 L L J 157=28 P L R 325=A I R I 

o , . 1927 L 373 ! 

payment ® brought to enforce ! 

payment of principal and interest both I 

ecured^t coIm'‘ and as a bebt 

1 collateral mortgage of immo- I 

i« 49 M 40Si fioS'S'S ! 

M 811; and 39 JH 98I j 


CIV PRO CODE (I908) SEC. Id (Cow^d) 

( 5 ) Immoveabie Property right 

or interest in {Co7itd.) 

_ —A suit on a promissocy note and 
also for declaration that decretal amo- 
und is a charge on a certain property 
pmortgaged as security for payment of the 
j amount on promissory note falls under 

1 S. I6 (d). 96 I C 752=A I R 

I —So also a suit for a eclaratiou 
j that a mortgage is not bindingis a suit 
I under s. 16 (d) CPC (1914) M W N 
I 52=23 M L J 679=17 i o 758 

[ —It should also be noted that f or • 
: the purposes of execution by attachment 
j and sale of the mortgage debt, the mort- 
i gage is only a moveable property, though. 

, not otherwise. 50 Ind Cas 157=21 Oudh 
Cas 400=6 Oudh L J 49; and (1909) Pun 
Re ISTo. 18=1 Ind Cas 450=22 P W R 1909- 
and AIR 1924 Ail 796=80 Ind Cas 890 ■ 
=46 All 917=5 LRA Civ 674=22 ALJ 
840; and 13 Ind Cas 91=37 Mad 51=(191l) 

2 M W N 590=22 M L J 105=10 M L T 
503; and 16 Ind Cas 816; but see 9 W R 170 

and 10 W R 379. 

—A suit for possession and for opening 
a water-course is a suit for an interest 
j in immoveable property. 4 W R 107* foil 
; in 24 W R 300 and 16 B 353: and ’ sHj 
i a suit to have certain lands mortgaged 
' declared liable for the debt. 15 W R §77 
So also suits to enforce right of .fen-v* 

: 11 A L J 133=18 I C 282=35 A 156 or 
! the right of hat : 13 C W K 596=1 1 C 
520=36 C 665, or suits relating to easement 
are suits of determining rights in immove- 
able property within the meaning of S 16 
CPC, 24 W R 300; and 13 C W N 451 

=4 I C 116.. 

— A suit for the recovery of joshipan 
income is a Suit relating to immoveable 
property. Therefore, where a suit is 
brought for the recovery of joshipan income 
in respect of villages some of which are 
situated within, and the others outside. 
British India, the plif. can get a decree ' 
only in respect of the income accruin'^ 
from the villages situate within British 

46 I C 782. 

—Section 16 (d) includes a charge on 
immovable property 40 Bom 337 followed. 
AIR 1931 Sind 47=Ind Rul ( 1931 ) Sind 
54=25 SLR 201=131 I C m 

• daughter-in-law ' 

in the Poona Court for a declaration that 
sne was entitled to a maintenance allowance 
of a certain amount for her life, and prayed’ 
that the amount claimed should be made 
a charge on the deft’s land in the inam 
^llage m the Bhimthadi Taluka of the • 
Poona Dt. The deft lived in a Native State. 
The Lower Court held that it had no. 
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C. F. C. ( 1908 ) Section 16 {Contd) 

( 5 ) Immoveable property, right 

or interest m (Concld) 

jurisdiction to try the suit. ^ Held, that the 
Poona Court had jurisdiction to try the 
suit under S. 16 (d) of the C. P. Code. 
40 Bom .B37=18 Bom L R 67= 32 I C 985. 

If the subject-matter of the award 
refers to a charge on immovable property 
outside the jurisdiction of the Court to 
which an ax)plication is made under para 
20, Sch II, that prima facie ousts the 
jurisdiction of that Court. 51 G 361 P 
C, relied on. 30 M 478, distinguished. A 
I R 1931 Sind 47=Ina Rul (1931) Sind 51 
=25 SLR 204=131 I C 182. 

— Where the relief granted by the 
award is a declaration of proprietory -title 
to certain immoveable property, the Court, 
within the local limits of whose juris- 
diction the subject matter of the awai^d is 
not situate has no jurisdiction to file 
'ihe award and the proviso to s, 16. CPC 
:,.is not applicable. A L R 1933 A 483. 

— Where property for partition is partly 
moveable within the jurisdiction, of Court 
and partly immovable outside jurisdiction 
•the Court may grant relief so far as the 
dformer is concerned, and decline jurisdic- 
tion as regards the latter. 4 Bom 482; 19 
Mad 448; 27 Mad 157; 28 Mad 216; A I R 
1926 Lah 503, relied on. 27 Mad 157, app- 
Toved. A I R 1931 Sind 50=Ind Rul (1931) 
Sind 78=25 SLR 275=131 I C 186 


( 6 ) Local limits 

— A suit for declaring that a Will set 
up is a forgery and for its cancellation 
can be instituted under s. 20 (c) in a Court 
having jurisdiction over any part of the 
properties dealt with by the Will. AIR 
1923 Mad 109=43 M L J 615=(1922) M W 
:N 834=16 L W 785=72 I C 920. 


( 7 ) Partition salts 

— Partition suit — Property consisting 
both of immoveable and moveable— Move - 
Jible property within jurisdiction but immo- 
veable outside — Court has no jurisdiction 
'to grant relief in respect of immoveable 
property. AIR 1931 Sind 50=Ind Rul 
(1931) Sind 58=131 I C 186. 


( 8 ) Personal Obedience relieved by. 

—The expression ‘personal obedience/ 

. in the proviso to s. 16 must be interpreted 
with special reference to the fact that the 
defendants reside or work within the 
jurisdiction of the Court, whose order is to 


CIV PRO CODE ( 1908 ) SEC. !6 ( Co7da ) 

( 8 ) Personal Obedience releived by (Concld^ 

be obeyed. The obedience must be such 
as the defendants could render" without 
going beyond that jurisdiction. In the 
case of more than one defendant, the pro- 
viso is inapplicable, unless all the defen- 
dants reside or carry on business or perso- 
nally work for gain within the jurisdiction 
of the Court where the suit is filed, if 
that is not the Court within the local 
limits of whose jurisdiction the property 
is situate. I N L R 121. 

A suit to recover mesne profits of 
laud situated outside British India can be 
instituted in British India if the decree 
can be executed by personal obedience of 
the defendant AIR 1922 Bom 188 =46 
Bom 108=23 Bom L R 903= 68 I C 510. 

— The plaint^ send in the Court at 
Nasik in British fridia to establish his 
right to a share in the income derived 
from certain grants of lands outside British 
India, but received by the defendaiit 
within the jurisdiction of the Nasik Court. 
Held, that the suit was within the juris- 
diction of the Court, as it was not a suit 
in respect of immoveable xu’oporty. — 24 

Bom 407. 


(9) Property means property in British India. 

— Courts in British India cannot enter- 
tain a suit with respect to property outside 
its jurisdiction. AIR 1928 Nag 295=24 
N L R 95=111 I C 135, 


( 10 ) Property situate 

— Ss. 16 and 17 apply both to nioveablu 
and immoveable properties the latter ililsI. 
situate wholly or in -part within the Juris- 
diction of the Court. AIR 1926 Lah odd 
=27 P L R 398=96 I C 691. 

— A suit to enforce a charge ta-eaiid 
on the land can be instituted in the Court, 
where the laud is situated: 29 M L J 6i“i9= 
2 L W 1046=18 M L T 464=31 I C 255=42 
M 795 see also 32 I G 985=40 B 33? 

— Jurisdiction ^ of Court enforcing 
charge — Property situated iu Agency— 
Agency Court has jurisdiction, 39 Mad 795 
. ^ =29M L J 630=11 I C 255. 

—Suit for rent can be brought where 
property . is . situate where, tenant . residea. 
—But suit for ejectment can be brought 
only where property is situate. A 1 R 
1923 Cal' 619=27 C W N 542=77 I C 251. 
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C. P, C. ( 1908 ) Section 16 (Cow^cL) . 

( 10 ) Property Situate (Corickl) 

—A suit for setting aside the Board’s 
decision under the Madras Religious Endow- 
ments Act that a temple a public 
temple lies only in the Court where the 
temple is situate. AIR. 1928 Mad 1272 
=28 L W 535=55 M L J 605=Ind Rul (1929) 
Mad 561=116 I C 561, 

Suit for declaration of plff’s title to ^ 
immoveable properties situate in different j 
districts-Suit brought in one district-Lease j 
by one of several defendants, see 21 I C438. ; 

Where the properties are situate in j 
different jurisdictions, these sections do ; 
not deprive the parties of their right to j 
bring successive suits. (1916) 1 M W N 146 | 
=3‘L W 107=32 I C 423. i 


Suit for administration of the estate 
of the deceased is cognizable by the Court 
in the jurisdiction of #hich a portion of 
the immoveable property is situate. AIR 
1926 Lah 503=27 P L R 398=96 I C 691. 

Administration suit — Property partly 
outside jurisdiction-— Court cannot order 
delivery of such property to administrator 
but can order person in possession to 
account for the portion as condition to his 
obtaining his share if any in the estate. 
AIR 1921 L B 82=11 L B R 188=65 

I C 530. 

Where goods are consigned to the 
buyer by Railway delivery to the Railway 
Company is under S. 91 of the I C. A. 
delivery to the buyer and ^ the cause of 
uctioii for a suit for the price of goods 
arises in the place of consignment. The 
provision in the latter part of S. 93 I C A. 
applies only to the case where the goods 
do not reach the consignee. (1914) M W N 
803=24 ! C 423. 

Contract made where goods are 
delivered for transit. See 15 I C 12. 


(II) Other Cases 


— In order to entitle an applicant to 
get a suit instituted in the Court within 
whose jurisdiction the bulk of the property 
lies transferred to a Court within whose 
jurisdiction the witnesses live, the test is 
that he must make out a strong case of 
the balance of convenience. 5 A 60, foil. 
The practice in England is the same. 14 A 
L J 244=32 I C 613. 

— A Small Cause Court can attach and 
sell a preliminary decree for foreclosure of 
immoveable property. 44 I C 252. 

— Suit for accounts among members of 
joint family lies in British India though 
family properties are situated in a foreign 
jurisdiction. AIR 1923 Lah. 551=77 I C 

532 . 


C. P. C, ( 1908 ) Section 16 (Concld) 

(11) Other Cases. {Condd) 

“Defendant” means “all the defen- 
dants”. AIR 1924 Cal 443=73 I C 405. 

— Kationality of parties has no effect on 
jurisdiction-British Courts-Determination 
of rights of French subjects regarding lands 
in British India. See 26 I C 367. 

CIV. PRO. CODE (1908) SEC. 17. 

Sf/nopsl$. 

(1) General principles & scope of the 
section. 

(2) Execution Proceedings. 

(3) Jurisdiction of different Courts. 

(4) May be instituted. 

(5) Relief respecting immoveable pro- 
perty. 

(I) General Principles & Scope. 

— The present section deals with suits 
relating to immoveable property situated 
within the jurisdiction of different and 
Courts enables the plff to avoid multipli- 
city of suits by enacting that a suit in 
respect of such property can be brought 
in any one of the courts and that such 
Court can deal with the whole, see. A I R 
1929 Oudh 341=114 Ind Gas 776=4 Luck 
573=7 0 W N 157; and AIR 1928 ^ Mad 
820=110 Ind Cas 672; and AIR (l926) 
Lah 503=96 Ind Cas 691=27 P L R 398; 
and 21 Ind Cas 438: and 33 Cal 1065 
(1075)=4 Cal L J 238; and 5 C L J 580. 

— But this does not mean that the 
section bars the parties from bringing 
successive suits 3. L W 107=1916 M W N 
146=32 I C 423; and 32 C 146; and 19 M 

477. 

—But it should be noted that for 
this to apply there must be only one 
cause of action relating to property situated 
in different jurisdictions. 12 P WR 1910=59 
P L R 1910=5 I C 835; and 4 0 C 397; and 
a suit would be bad for multifariousness 
if the above proviso is disregarded. 21 ! C 

438. 

There is no justification for bringing 
the suit in respect of the trust property 
elsewhere than in the Court of the district 
where the property is situate. Such justifi- 
cation cannot be found in S, 17 of C P C. 
59 I A 268=7 Luck 324=36 L W 146=1932 
A L J 691=137 I C 539=56 0 L J 36=36 C 
, W N 937=9 OWN 614=34 BLR 1299=63 
! M L J 336=A I E 1932 P C 172=1 E 1932 
1 P C 197=A L R 1932 P C (322 ) P C 


(2) Execution Proceedings, 

Where property is entirely beyond the 
jurisdiction of a Court such cannot deal 
with it in execution proceedings 14 C L J 
228=16 C W N 402=11 I C 417=39 C 104 
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CIV PRO CODE (1908) SEC 17 (Co?/!5fO 

(3) Jurisdiction of different Court {Gontd) 

also 21 Calc 639; 22 Calc 871 But See 
contra, 2 C L R 334 and 23 W R 233 and 
see also the Full Bench case of 17 Calc 
699 in which it has been held that, if before 
the sale the mortgaged property is . transf- 
erred by an order of Government to the 
jurisdiction of another Court, the sale 
should be set aside as without jurisdiction 
This case has been followed in 18 Calc 528 
and 18 L W 747=76 I C 269=A I R 1924 

M 144. 


CIV PRO CODE (1908) SEC 17 {Qontd) 

( 3 ) Jurisdiction of different Courts {Ccmt(L\ 

359; and 30 A 560 F B; and 2G N L R lO:^ 
=A I R 1930 N 189; and A I R 1926 IS 405 
r9 N L J 97=95 1 C 89, 


—For the principle is that— 
1 tion once vested cannot be tak 
even though the portion of the 
which gave it the jurisdiction 
belong to the plaintiff unless its 
was not bona fide. A I R -1930 
rind Rul (1930) Kag 319=26 N L 
I C 703. see also 


“Jurisdic- 
:eii away 
property 
does not 
inclusion 
» Kag 189 
R 103=124: 
30 A 560- 


(3) Jurisdiction of different Courts. 

“Court” in s. 17 means the Court 
to which the Code applies. 37 ML J 11=17 
A L J 694=21 Bom L R 914=23 C W N 
1033=30 C L J 209=10 L W 362=1919 M 
VY N 502=26 M L T 127=46 I A 151=51 
I C 185=42 M -813 P C ( on appeal^ from 

The words ‘ ‘ a suit to obtain relief 
respecting immoveable property ” cover 
suits for foreclosure, sale or redemption 
but the words in s. 17 within the juris- 
diction of the different Courts ” must mean 
see also under ss. 38 39. But where ^ and 
the property is partly situated within 
jurisdiction the Court can acquire jurisdic- 
tion to deal with the whole property in 1 
execution proceedings 6 P L T 71=80 I C 
9G0=A I R 1925 Pat 139. 

The authority given by s, 17 includes 
an authority to make the order for the sale 
of a property included in mortgage, but 
situated in different districts 14 Calc 661 
and the Court has the power to carry out 
its decree by selling the property, whether 
any portion of it be within the local limits 
of its jurisdiction or not 19 Calc 13; see j 
within the jurisdiction of different Courts I 
to which the Code applies. British Indian 
Courts have ho jurisdiction to try a suit on 
mortgage so far as it relates to property 
situate outside British India, AIR 1930 P 
C 188=59 M L J 379=Ind Rul (1930) P C 
321=57 I A 194=34 C W N 854 (P C)=I26 

I C 417 

Award as to property -outside British 
India cannot be filed in a Court in British 
India. A I R 1929 Lah 24=10 L L J 500= 

113 1 C 899. 

Civil Court Mortgage— Suit on mortg- 
aged land in Sonthal Pargaiias— See 27 M 
^ L J 459 (P C)=25 I C 451. 

— In a suit for partition of property 
situated partly within and partly without 
jurisdiction, the claim was withdrawn in 
regard to the property within jurisdiction 
Held, the Court could partition the pro- 
perty outside — 12 Mad 380; see also 16 A . 

h. <si. (*1) 


—Thus a Court having jurisdiction to 
try the question as to who the successor o? 
the waqf is can also decide as to tlio 
mutwaliship of the waqf property : 109 X 

C 835=A I R 1928 0 67. 

—Suits for foreclosure of property 
partly in Calcutta and partly the Mofussil 
Coryton, 125 for sale of lands in difierenfe 
districts by establishing the judgment- 
debtor’s rights thereto S D N W 1861, p. 
581 fall within this section. As to mort- 
gage suit see 41 Gal 972= A I R 1914 P O 
67=41 Ind App 110=23 Ind Cas 637=12 All 
L J 774=16 Bom L R 400=19 Gal L J 484 
=18 Gal W N 817=27.M L J 80=16 Mad U 
T 6=1 Mad L W 1050=1914 M W N 462 P C. 

and 8 Ind Cas 1142=37 C 9D7. 


(4) May be instituted. 

—Suit for price of goods sold lies afe. 
the place where it was agreed to be paid. 
AIR 1922 Lab 36; 3 Lah L J 499=69 I O 
424 or where part of cause of action arose 
34 M L T 116=46 M L J 371=19 L W 499 
=84 I C 691=A I R 1924 M 789. 

— The word May ” suggests that ib 
is optional for the plaintiff to sue for the 
whole claim in any one of the Courts 
where any portion of the property is 
situated or to bring separate suits on the 
same cause of action with regard to each 
of the properties situated within the juris - 
diction of the various Courts. 162 P R 1884; 
and 32 I C 423; and 20 C 379; and 3 M If. 

C E 376„ 


(5) Relief respecting immoveable property, 

— The section will not apply if the 
suit is based on different causes of action 
relating to property situated in defferent 
districts see cases under (1) General Frinci 
pies supra. An agreement appointing arbi- 
trator to partition joint property which- 
includes revenue paying land cannot be 
filed in Court under para 17 of 2ndf: 
Schedule of the C P Code 91 P L E 1917 
=166 P W R 1917=42 I C 261.. 
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CIV PRO CODE (1908) SEC 18 {Coyittl) 

( 5 ) Relief respecting immoveable 

property {Contd) 

C, P. C. 1908. S. 18. 

—The section deals with cases where 
boundaries of estates are uncertain owing 
to which jurisdiction is also uncertain. The 
section also deals with objection to jurisdi- 
ction on technical grounds and the insertion 
of the words ‘ and unless there has been 
a consequent failure of Justice” is meant to 
discourage such objections. The rule as laid 
down by the section also applies to execution 
proceedings, see 57 I C 579=37 M L J 442= 

43 M 135. 

— ^Where uncertainty as to local limits 
is alleged by a party any of the Courts 
within whose jurisdictions the property is 
distributed may if satisfied that there is 
ground for the alleged uncertainty, record 
a statement to that effect and proceed to 
dispose of the suit. But mere omission to 
record statement as to uncertainty will not 
prejudice the decree ( 1 ) if in fact, the 
Judge had judicially considered the qusetion 
1 P B 1901 or (2) if, in fact, there was no 
reasonable uncertainty at the time of insti- 
tuting the suit or (3) if, in fact, there had 
not resulted any failure of justice 33 C L J 
497=65 I C 833= A I R 1922 C 345=49 C 37. 

— As to procedure where jurisdiction 
of the Court is doubtful see 33 C L 
J 497=65 I C 833=A I R 1922 C 345=49 C 37. 

— Objection to jurisdiction on ground 
of uncertainty of local jurisdiction must be 
iaken in the trial Court 7 C L J 152; see 
also 24 C 449 and A I R 1928 Fat 324=7 
Pat 21#and 1 0 C 51. 

C. P. C. 1903. S. 19. 

—The section applies to High Court 
and Provincial Small Cause Court. As to 
•execution of Privy Council decree in case 
of transfer of jurisdiction between three 
Courts S3e (1914) M W N 896=27 I C 88. 

— ‘'Wrong” referred to in this section 
'.means actionable wrong 25 B 230; and the 
section deals with actionable wrongs to 
person or mo\’'eable property by enacting 
that suits relati tig to such actionable wrongs 
may be brought either where the wrong is 
committed or where the diff. resides or 
carries on business or personally works for 
; 39 M 433. 

^ — Under this section therefore a person 
may be sued at the*place where he carries 
on business though the cause of action arose 
at a different place 31 C W N 174=1926 
M W X 532=96 I C 887=A I R 1926 P C 88. 

By “ business ” is meant commercial 
business o3 M L J 355=39 M L T 304=26 
L W o58=105 I C 576= A I R 1927 M 689= 

SOM 449. 


CIV. PRO. CODE (1908) SEC. 19 (Contd.) 

( 5 ) Relief respecting immoveable 

property (Contd) 

—The place where the cause of action 
arises must be determined with reference 
to the terms of the original contract Section 
160 of the Contract Act contemplates dire- 
ction of the pawnee about the delivery of 
the property himself and not his assignee 
: ' AIR 1922 Nag 127=65' J C '65. 

—Defamation in Cochin— Action in 
Br. India See 28 M L J 310=28 I C 394=39 
Mad 433=2 M L W 290. 

— The word “resides” refers to natural 
persons and not to legal persons e. g. 
Government, company, corporation etc. In 
the case of legal persons, therefore, the suit 
can only be brought at the place where the 
cause of action arises : 105 I C 576=53 M 
L J 355=26 L W 558= A I R 1927 M 689= 

50 M 449. 

C. P. C. 1908. S. 20. 

Synopsis, 

(I) General principles & scope. 

(2 & 3) Actually & voluntarily resides. 

(4) Carries on business. 

(5) Cause of action. 

(6) Consent & Waiver by parties. 

(7) Defendants residing without Juris- 
diction. 

(8) Domicile and its effect on place of 

■ ■ ■ suit. 

(9) Ex. I defendants residing in more 
than one place. 

flO) Ex. II Corporation Company or firm. 

(II) Extra-territorial Jurisdiction. 

(12) Leave of the Court. 

(13) Local limits. 

(14) Particular suits, Cause of action in:- 

(1) Account suits. 

(2) Administration suits. 

(3) Contract by Correspondence. 

(4) Contract suits. 

(5) Divorce suits. 

(6) Grant of a probate or letters of 
administration. 

(7) Injunction suits for. 

(8) Partnerships suits. 

(9> Representative suit. 

(10) Suit for legacy. 

(11) Suit for restitution of conjugal 
rights. 

(12) Suits for torts. 

^ foreign decree. 

(14) Suits on Negotiable instruments 

(15) Suits to set aside a decree or ^ 
plaint. 

(16) Trade Mark. 

(16-a) Revision. 

(15) Personally works for gain. 

(16) Plaintiffs right to select Court. 

(17) Transaction by V. P. P. 

(18) Miscellaneous. ' j 
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c. P C. (1908) SECTION 20 {Goidd) 

(1) General principles & scope. 

— The seetiou applies to Provincial 
Small Cause Court and to High Court, 
but it does not apply to the Original 
Side ot the High Court, gover- 

ned by its Charter, and under it the words 
“cause of action” mean the who e cause 
of action and not a material part _ ot it. 
Thus, in a case on contract, it includes 
both the contract and the breach, lb 
IH- anoroved in 11 C W N 663 and relied 
on in 79 I C 30 and A I E 1930 C 268.54 
C 979; and see the cases cited lu 8 Clac 

— If, however, only part of the cause 
of action arises in Calcutia, then the suit 
can be brought on the Original Side of the 
Hif^h Court, if leave has been first obtained 
—11 Bom 649; followed in 53 M L J 25 and 
79 I C 30; see also 14 Calc 256; and I B 
23 followed in 29 M 239; and see 21 B 126. 

— S 20, like the preceding section 
deals with venue as respect 
oils : 25 M L J 661; and 19 M 477. 

— The opening words of the section 
—‘‘subject to the limitations aforesaid -- 
suggest that provisions of S. 20 are subject 
to those of Ss. 15 to 19. see i C ^ ^ 402= 
30 0 453; and 34 M L W 277=A ! R 193J 

lYi iu3. 

—Under the section the plff. is provi- 
ded with a choice of various alternatives 
as regards place of suing. He may sue in 
the Court of the place where the deft (a) 
resides or (b) carries on business or :(c) 
personally works for gain or where the 
cause of action arises wholly or in part, 
irrespective of the residence of the deft. 
If there are more than one cieit, then, it 
all fcha defts reside or carry ou business 
or personally work for gam at a place, 
the Court of sncli pkce will have Jurisdic- 
tion as also tbe Court of the place where 
the cause of action arises wholly or in part. 
Tf all the defts do not reside etc. at the 
ulace the plff must obtain leave of the 
Court unless the defts who_ do not_ reside 
etc at that place acquiesce in the institu- 
lion of such' suit. A suit may, therefore 
be instituted within the local limits of 
whose jurisdiction each of the defendants, 
where there are more than one, at the time 
of the commencement of the suit, actually 
carries on business, and secondly in the 
‘liternative, within the limits of whose juris- 
diction any of the defendant at the time 
of the commencement- of the suit, carries 
on business, provided that in such a case 
either the leave of the Court is: given or a 
defendant who does not carry on business 
acniiiesces in the suit being brought. A 
iT 1922 All 367=19 A L J 696=3 U P L 
^ R All 18=65 i C 93. 

It may be noted that Court will 

Mve no jurisdiction under the section in a 


C. P. C. (191)8) SECTIDN 20 (Oontd^ 

(I ) General prindples & scope {Conitl) 

case where several causes of actioti aie 
joiLd if it has no jurisdiction on any ono 
of such causes ; / in u i. 

—But it may also be noted that juris- 
diction once vested •will not be divested by 
deft removing his residence beyond the 
jurisdiction : 88 P E 1869 or by 
in the territorial Jurisdiction of the puce 
where the cause of action had ajmeu : 

L W 885.A I R 1928 M 746- 


(2-3) Actually & Voluntarily resides. 

—A court can entertain a suit, if the 
defendant resides _ or all the de fondants 
reside within its jurisdiction 
cause of action arises outside it. 30 Eom 
364 (890)=8 Bom L R 54- 

-As to meaning of “residence’’ see 

a 15 & 15 C W N 399=13 C L J 2^ I C 
189=38 C 394; and 16 M L J 2, >8-29 m 

— A suit may be instituted within the 
jurisdiction of the Court where, at the time 
of the institutioB, the defendant actualij 
and voluntarily resides though ^ 

deuce may be temporary. i4 I c 

—A traveller putting up at an hotel* 
may be said in one sense to re^de thei'e. 
AIR 1925 All 140=5 L R 

— Where the creditor resided at P and: 
the debtor had a permaneiit family house 
at P but the loan was borrowed at b, 
where the debtor had a temporary ^esldeIl^^ 
Court at P had jurisdiction to 

suit in respect of the loan : 24 L vV odB 

suit in resp^v^ ^ ^ ^ ^ 

^nd where a person had perinanenfe 

residence at M which boioft in charge of 
his servant and went to P with the 
tion of living there for some months it 
held that the Court at P bad 
over him *. 11 

Ind App. 129=15 Gal W IS^ ^ 41=14 Cal L d 
64-8 AU LJ 774=13 Bom LR 520=(iyil> 
2 M W N 375=21 M L J 669=10 M L T m 

- — The term [residence is naturally a 
' flexible one, but in the case of trivders 
carrying on business it is manifestly their ■ 
place where they earn a living and da. 
their daily work. AIR 1924 All 6b9=22 A 

L J 457=L R 5 A 363 Civ.=79 I C 567. 

■ —Where it was proved that the deft., 
had lived and carried on business in P for 
forty years and there was apparently no 
intention of their ever returiog to their 
original home at N, their place of residence 
t unler S. 21) of the C. P, Code is in P. and 
I not at H; although they had an ancestral 
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*C, P, C. (1908) SECTION 20 {Co7itd) 

(2) Actually & Voluntarily resides (Contd) 

■abode and some ancestral land at the 
latter place. 112 P R 1916=38 I C 62 see to 
the same effect 2 Bom L R 605 

a payment is not 

specified either expressly or by implicaton, 
the general rule of English Law is that the 
debtor must seek his creditor, i e., he 
must pay the debt at the place where the 
creditor is living. S. 49 of the Contract 
Act is in accordance with this rule and 
leaves it to the creditor to appoint a 
xeasonable place of payment. 6 Bur L T 
K3=20 I C 683 see to the same effect Ind 
Bui (1931) Lah 431=32 P L K 737=131 I C 
303 (2) and A L R 1933 B 167. 

— British Indian Courts have jurisdic- 
tion over foreigners provided the latter 
reside m British India or hold immoveable 
property in British India: 25 A L J 356 
=101 I C 673=A I R 1927 A 413=49 A 669 

—Reading ss 20. and 21 of the Civil 
Procedure Code together with s. 144 of 
the Bengal Tenancy Act a suit for rent 
;may be instituted in the Court within 
•the local limits of the jurisdiction of which 
lies the property in respect of which a suit 
for possession may have been brought. 
Clauses (a) and (b) of s. 20 Civil Procedure 
Code allow a landlord to institute a suit 
-for rent where the tenant resides. This 
must obviously be limited to cases where 
the landlord seeks a decree for money, 
A suit for the recovery of rents of lands 
■situate in one District may be brought in 
another District where the defendant is 
residing. A I R 1923 Cal 619=27 C W N 

, 542=72 I C 253 


( 4 ) Carries on business 


—Where defendant is ordinarily 
resident in the Punjab but carried on 
business, at Quetta he can be sued in 
Quetta though the cause of action took 
. place in Persia. AIR 1926 P C 88=(1926) 
MW ^ 592=31 C W N 174=96 I C 887. 

The test of carrying on business is 
. not the continuity or intermittency of the 
business but the fact of owning interest 
Jn the business and receiving profits. The 
expsession “ carrying on business ’’ 
.occurring in S. 20 (a). Civil P. C.. is used 
as distinct from personally working; it 
■does not necessarily involve personal 
presence or personal effort* It only means 
having an interest in a business at that 
place, a voice in what is done a share in 
the gam or loss, and some control, if not 
over the actual method of working at any 
rato ^he esistene of the business. 28 
L R 118=A I 11 1932 N 114 ( 115 )=I R 
‘ 1032 N 123=140 1C 63 


C. P. C. (1908) SECTION 2§ (Con fd) 

(4) Carries 00 business (Cow?^^^) 

—see to the same effect AIR 1922 
All 367=19 A L J 696=3 U P L R (Ally 

18=65 I C U 

-^Vhere the deft’s firm having its 
head office at Bombay had a sub-office at 
Amritsar, through which the correspondence 
with the customers at Amritsar was condu- 
cted by the deft and it also appeared that 
the orders were received at Amitsar and 
the moneys^were received and disbursed by 
the sub-office which in some cases also 
passed receipts it was held the deft was 
carrying on business at Amritsar and that 
the mere fact that the orders were not 
binding until accepted by head office at 
Bombay did not make iany difference- 33 
P L R 1088=A I^R 1933 L;il=A L R 1933 

L 256=14 L 42. 

— izJut a detc cannot be said to carry 
on business at a place where he keeps no 
office but has agent to canvass orders and 
forward them without power to enter into 
contract or to receive moneys of on behalf 
of the defendants. AIR 1923 Lah 427 

=73 I C 205 

Where a Life Assurance Company has 
agency in Madras, but the agency acts as 
a post office not having any discretion in 
the matter either to conclude contracts or 
to vary them or to enter into them it does 
not carry on business in Madras. AIR 
1929 Mad. 347=56 M L J 299=29 L W 
628=Ind Rul (1930) Mad 171=121 I C 155. 

^ — The words “carry on business” 
refer to commercial business: AIR 1927 
Mad 689=50 Mad 449=105 Ind Cas 576=53 M 
L J 355=39 M L T 304=26 M L W 558- 
and hence do not apply to Secretary ol 
state for India AIR 1927 Mad 689=50 Mad 
449 =105 Ind Cas 576=53 M L J 355=39 M ' 
L T 304=26 M L W 55S ' 

—See to the same effect 21 I C 1=40 
C 308 ( on appeal from 16 C W N 747=15 

I c my 

—Where business is carried on a.t two 
places, Courts at both the places have 
jurisdiction: AIR 1926 Mad 427=92 Ind 

Cas 915=50 M L J 298=23 M L W 361. 

—Where a Jinning and Pressing 
factory was kept dormant under eontracfe 
of combination with other factory owners 
under which ginning and pressing factory 
was to remain quiescent but where the 
owner was entitled to share in joint profits 
of combination he was nevertheless deemed 
to be carrying on business of mnninfr 
factory. 28 N L R 118=A I R 1932 ^ 111 

(115)=I B 1932 N 123=140 1 C 63 

—A suit by a principal against a 
commission agent who : has agreed to 
execute an order placed with sum by corres^ 
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C. P,C. (1908) SECTION 20 (Contd) 

(4) Carries on business ifioncld) 

pondencG must be brought at the place where 
the commission agent carries on business 
or resides and not at the place from 
where the principal sent the order: 10 L 
L J 87=29 P L E 406=A I R 1928 L 297 
=9 Lab 455 see to the same effect. A L R 
1932 L 143. (Civ). 


( 5 ) Cause of action 

— In Read v. Brown ( L. E„ 22 Q. B. 
D., 128 ) “ cause of:action ” is explained to 
mean “ every fact which it would be neces- 
sary for the plaintiff to prove, if traversed, 
in order to support his right to the judg- 
ment of the Court. It does not comprise 
every piece of evidence which is necessary 
to prove each fact, but every fact which is 
necessary to be proved. ” In Cooke v. Gill, 

. L. E. 8 C. P., 107, it is said that ** cause 
' of action ” has been held from the earliest 
time to mean every fact which it is material j 
■ to be proved to " entitle the plaintiff* to j 
succeed — every fact which the defendant I 
would have a right to traverse. This definit- | 
. ion was followed in 31 Calc, p. 281=8 Calc. 
W. N. 207. and A L E 1933 C 657; and 1 
^0 L J 561=26 I C 225; and 31 M L J 316= 

. 5 L W 246=37 I C 681; and 1 N L E 4 and 
41 I C 233=39 A 506, and A I E 1921 Mad 
664=14 L W 341=70 I C 284 and 65 I C 
452=A i R 1922 Oudh 109, and 41 Ind Cas 
. -233=39 All. 506=15 Ail L J 557; and 37 Ind 
Cas 681=31 M L J 816=5 L W. 246; and 1905 
Pun He No 1=1905 P L E 83=1905 Pun W R 
I! and 3 Lower B E 56 (60) and 52 I C 929. 

—In 15 I A 156=16 Calc, 98; it has 
been said by Lord Watson that “ the cause 
of action has no relation whatever to the 
defence which * may be set up by the 
defendant, nor does it depend upon the 
character of the relief prayed for by the 
plaintiff. It refers entirely to the grounds 
set forth in the plaint as the cause of 
action, or in other words, to the media 
upon which the plaintiff asks the Court to 
arrive at a conclusion in his favour.” See 
also 15 I A 66=15 Calc., 422. and 25 M 736; 
and 38 M 247; and 25 Bom L E 1172=A I 
E 1924 B 141=81 I C 776; and A I R 1929 
P 685; and 46 I C 913: and 34 M 97=6 I C 
. 233 and 1 N L E 4 and 33 Bom L E 1364= i 
..A I E 1932 B 43; and 57 P E 1907; and : 

7 Bom L R 925. | 

— Meaning of the expression should ; 
be gathered from the previous legislation , 
in India and not from definitions of the I 
expression in English decisions. A I E 1924 ^ 
E 145=1 R694 see also 51 M L J 351=49 M ! 
^69. and 33 C 367; and 2 0 C 149; 36 A 564. 1 


C. P. C* (1908) SECTION 20 (CoM) 

( 5 ) Cause of action (Contd) 

—If cause of action did not occur 
within : the Jurisdiction of the Court it 
cannot entertain a suit that a decree granted 
by another Court does not bind plaintiff. 

A I E 1924 Pat 831=75 I C 469. 

—Cause of action must be antecedent 
to the suit and so no cause of action can 
be founded on any allegations made in the 
proceedings. AIR 1929 Cal 830=Iud Rul 
(1929) Cal 513=50 C L J 328=125 I C 289. 

— The right to join in one suit two 
causes of action against a defendant can- 
not be exercised unless the Court to 
which the plaint is presented has jurisdic- 
tion over both causes of action 7 Mad., 
171. followed iu 8 M 62; see also A I R 
1924 M 789=84 i C 691. 

— Where the cause of action indu- 
bitably arises within the jurisdiction of 
the Court to leave under s. 20 ( b ) 
necessary. A I E 1929 Sind 170=23 S L E 
365=Ind Eul (1929) Sind 134=117 I C 150. 

—And a Court once vested with juris- 
diction continues to have jurisdiction over 
the suit even if the place where ihe cause 
of action arises ceases to be situte within 
its jurisdiction. AIR 1928 Mad 746=28 
L W 885=Ind Rul (1929) Mad 289=114 I C 

545. 

— The cause of action of a. plaintiff* 
suing in ejectment cannot be nifeoied by 
the title under which the defendants pro- 
fess to hold possession, for it is of no 
importance to the plaintiff what the defen- 
dant’s title may or may not be. If his 
right has been infringed by one act^ or 
transaction that infringement gives him a 
cause of action against all persons interes- 
ted in the infringement 29 C. 871 foil 
and 6 C W N 585 dist. 20 I C 347. 

—The Court within whose jurisdiction- 
the cause of action arose even partly can 
entertain a suit for damages for malicious 
prosecution. A L R 1933 C 657, 

— And Court within whose limits 
refusal to refer to arbitration took place 
has jurisdiction to entertain an appli- 
cation under Sch. II pai'a 17, C P C, for 
such refusal is the fundamental cause of 
action in such cases. ALE 1934 L 117. 

See also 8 S L R 107=27 I C 129. 

—Bona-fide vol u ntary assign m e 1 1 1 
affords a valid cause of action to the 
assignee to sue his assignor and original 
debtor or either of them in the Court 
within whose jurisdiction the assignment 
is made. 23 S L R 137 and (1879) 5 A C 
342 relitjcl on. A t R 1933 S 218. 

— Where a reversioner sues in the 
Godavari Court to cancel a Will by a wi- 
dow in respect of properties in Godavari 
and Kistaa it was held, that as the 
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C. P. C. (1908) SECTION 20 {Oontd) 

(5) Cause of action (Cowtcf) 

plaintiff was bound in such a suit to prove 
that he has an interest in the properties 
dealt with by the Will, part of the cause 
of action arose in all the places where the 
properties are situate, and where the 
threat of an injury to those properties 
arose, AIR 1923 Mad 109=16 L W 785= 
43 M L J 615=(1922) M. W N 834=72 I C 920. 

—Delivery to carrier— Cause of action 
where arises. see(l 914) M W N 803=24 ! C 

423. 

—Place of suing— Banker and depo- 
sitor — Cause of action — Place of business 
— Intention of parties see, 411 C 890. 

— PIff. sued the deft, company in the 
court at Feni upon two policies of life 
insurance. The assured sent proposal forms 
for the policies from some place in- the 
Chittagong Dt. to the head office of the 
company at Calcutta where the policies 
were made out and despatched to the assu- 
red who subsequently died within the local 
limits of the court of Feni. Held, that in 
the absence of anything to show that there 
had been a failure of justice the trial 
cannot in view of S. 21 of the C P Code, 
be set aside as without jurisdiction. 22 C 
W N 517=44 I C 694. 
—In a suit by the plff. in the Calicut 
Court claiming (1) refund of freight, (2) 
the price of the bundles short delivered, or 
<3) the amount due to him on a ‘general 
average’ account. Held, (1) that the freight 
having been collected in Calicut, the cause 
of action for its refund arose in that place; 
(2) that the cause of action for the price 
of goods short delivered arose partly in 
Calicut as that was the place where the 
goods were to be delivered* according to 
the terms of the Charter party; and (3) 
that the fact that the voyage safely came 
an end was part of the cause of action 
for general average and that having taken 
j)iace at Calicut, the Calicut Court had 
jurisdiction to try tlie whole suit. 35 M 
L J 189=(1918) M W N 521=24 M L T 
209=47 I C 708. 

—A decree passed by a Bombay Court 
"Was going cjO be executed in Amritsar bv 
the Bombay Court. Though a procWtion 
ot sale was issued at Amritsar as uo cause 
of action arose at Amritsar for a declara- 
tion that the decree was a nullity as no 
part of execution proceedings was takino 
place at Amritsar. AIR 1929 Lah 449=11 
JL,ah L J 306=Ind Rul (1930) Lah 39=120 

I C 279. 

1 ^ 7^. obtained at Calcutta 

but the ludgment-debtor sued in Manipuri 
Com t to have the decree set aside on the 


C P. C. (1908) SECTION 20 {Cmitd:} 

(5) Cause of action {Coiitd) 

execution of^ tbe decree. Held that the . 
Court at Manipuri had no jurisdiction to 
entertain the suit. 36 All 564=12 A L J 
955 =24 I C 978.. 

—Discovery of the fraud is no part 
of the cause of action. The cause of action 
is the fraud. AIR 1923 Mad 272=1922 
■ ' M .WF 811=72 I C 982.. 

—Where in order to bring a suit within 
the jurisdiction of a Court of a jiarticular 
locality, the plaintiff makes false statements 
knowing them to be false that is a fraup 
on the Court and cannot give the Court 
jurisdiction which it originally had not. A 
I R 1923 A 137=45 A 193=71 I C 411. 

—Where the plaint alleged that on 
account of defendants’ dishonesty or negli- 
gent conduct and dereliction of his duty 
as agent the plaintiffs had suffered a loss. 
It was held that the cause of action accrued 
at the place where the conduct complained 
of occurred. AIR 1924 Sind 22=76 I C 197. 


(6) Consent & Waiver by parties. 

—Objection by Deft.— Deft if acqu- 
iesces by not applying for transfer. See 18' 

C W N 1340=27 I C 232. 

— A transfer of sarbarikari tenure is 
not complete and valid as against the 
landlord, until the landlord has given his 
consent to it. A landlord is not entitled 
to claim the mutation fee under S. 16 
until he has registered the transfer. The 
institution of a suit for the recovery 
of the mutation fee does not amount to 
consent to the transfer. 4 Pat L J 387=52 ' 

I C 231. 


(7) Defendants residing without Jurisdiction. 

— British Court in so exercising 
jurisdiction ^ over foreign subject should 
protect his interests as if he were British 
subject, A I R 1926 Mad 584=50 Mad 27 
=50 M L J 348=1926 M W N 328=24 -M L . 
W 94=94 I C 512. see also 17 M L j 304 

=30 M 438. 

A Municipal Court can exercise 
jurisdiction over a non-resident foreigner 
where the cause of action arises within 
its jurisdiction. The question whether its 
decree could be enforced against him in 
the foreign Court is one . for the considera- 
tion of the Courts of that state. 35 M L 
J 189=1918 M W N 521=24 M L T 209=47 ' 

I C 708. 

—But a British Indian Court cannot/ 
pass a partition decree with regard to the 
moveable property with a deft living out of 
Tnriia 24 N LR 95=111 1 C 135=A 
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C. P. C. (1909) SECTION 20 (fiontd) 

(7) Defendants residing without 

Jurisdiction {Qontd) 

— Nor can such a Court pass a decree 
against a foreigner which cannot 'be 
enforced against him. 23 S LB 46=101 
C 438=A I R 1927 S 160. 

—Where some defts lived outside 
jurisdiction and leave to sue is refused by 
Court the suit cannot go on unless the deft 
•who is outside acquiesces. 23 Bom. L B 
1086=64 I C 919= A I B 1922 B 152=46 B 
229. Held as regards an application under 
s. 20 (b) C. P. 0. for leave to bring a 
suit against some of the defendants who 
resided outside the jurisdiction of the 
Court notice of the application to the 
defendants was not required to issue under 
the law. But in certain circumstances as 
where a plaintiff — assignee of a claim 
brings a suit in a Court contending that part 
of Ixis cause of action arose ^ within he 
jurisdiction of that Court by virtue of the 
assignment having taken place there and 
hence under s. 20 (c) he was entitled to 
bring his suit in that Court the issue of 
such notice was advisable, 19J3 A L R L 

747. 


(8) Domicile in Native States. 


— British Courts are empowered to 
pass judgment against a. non-resident foreign- 
er, provided that the cause of action has 
arisen within the jurisdiction of the Court 
pronouncing the judgment 25 Bom 528. In 
• 23 Mad 458 it was argued that no foreigner 
is subject to jurisdiction except by residence 
or domicile and that the Indian Legislature 
had no power to legislate in conflict with 
this rule of international law, affirmed in 
26 M 544 P C and relied on in 23 S L B 
229=A I B 1929 S 24; see also 29 M 239; 
and 29 M 69: and 53 B 12; and 26 Bom L 
B 535=80 I C 482. 


(9) Ex. L Defendants residing in 
more than one place. 


— Where a defendant has been residing 
at C for the sake of buisness and he intends 
to return to his permanent dwelling at Q 
ultimately he must be deemed to have his 
temporary residence at C and must be 
. deemed to be residing at both the places G 
- and Q in respect of any cause of action aris- 
-ing at C within the meaning Ex. (1) s, 20 of 


C. P. C. (1908) SECTION 20 {Contd) 

( 9 ) Ex» I defendants residing in more than 
one place {Oonttl) 

C P C and a suit could be instituted against 
him on this cause of action at both places 
as per s. 20 (a) 33 I C 353 and 38 I 0 62 
distinguished 125 I C 320 followed. ^ J- ^ 

1933 L 880. 

—In a suit for damages for conversion 
of land it is open to the plaintiffs to proceed 
against any one or more of the joint tort- 
feasors as they may elect. Therefore a smt 
started against one of the tort-feasors, who 
resides in Calcutta can be properly main- 
tained in Calcutta High Court either with 
previous leave of the Court or with acquies- 
cence of other tort-feasors ( defendant ). 

A I B 1928 Cal 887=32 C W N 208=Ind 
Rul (1929) Cal 503=1 16 I C 727. 

—The mere fact that the ancestral 
home of persons, who are really residing 
out side the jurisdiction, was within the 
iurisdiction, does not give jurisdiction. A 
I B 1921 All 193=19 A L J 822=64 i C 688, 

—Endorsement and delivery of a nego- 
tiable instrument within the territorial limits 
of the jurisdiction of a court is sufficient 
to bring a suit on the instrument within 
the jurisdiction of that court even though 
the note was executed outside the limits 
of the court's jurisdiction,^ A ^ person in 
Government service who is liable to be 
sent to various places and may possibly be 
left at one place for several years, cannot 
be said to have a dodging, at the place 
where he is stationed, for a temporary 
purpose only within the meaning of 15xp- 
lanation I to s. 17 of the Civil Procedure 
Code 1882. 11 1 C 851=4 Bur L T 183. 


(10) Ex. H Corporation, Company or firm. 


—The words actually and volun- 
tarily resides” refer only to natural persoris 
and not to legal entities such as limited 
companies and Government and further 
“business” means commercial business, not 
the business of Government. A I R 1930 L 

818* 

—Thus the whole of the Punjab Pro- 
vince cannot be said to be a single placen 
for the purposes of Expl II and so it 
cannot be claimed tuat the Punjab Gove- 
rnment can be sued at any place wuhim 
the limits of that province A I B 1930 Lah 
818=Iad Bui tmO) Lah 738= 125 I C Sl4. 
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C. P. C, (1908) SECTION 20 (Gontd) 

(!0) Ex, I! Corporation, Company 

or firm. (Goritd) 

—But a corporation or company may 
be said to reside wherever it carries on its 
business, irrespective of the location of its 
head office and if a corporation such as a 
bank has branch offices in fifty separate and 
distinct jurisdictions, it can and^ may be 
sued in any one of such jurisdictions for 
the enforcement of a right in respect of 
which a cause of action exists within the 
limits of each independent jurisdiction 89 
Cal 104 foil 4 Pat L J 141=(1919) Pat 155 
=48 I C 943 see also A I R 1928 S 111. 

— In the case of firms carrying on 
business in different parts of the country 
sometimes constituted of the same people, 
witli omissions or with additions in diffe- 
rent places, a Court should analyse the 
facts thoroughly in order to determine whe- 
ther the firms or persons so carrying on busi- 
ness are really the same legal entity. “Car- 
rying on business ” is used in S* 20, C. 
P. C., as distincc from personally working; 
a man may carry on business in a place 
where he does no personal work of any kind 
and a firm may be carrying on business 
at a particular place either through an 
agency or through a manager or by its Ser- 
vian ts without ever having left its own town. 
AIR 1922 All 367=19 A L J 696=65 I C 93, 
Plaintiffs carrying on business at Amritsar 
brought a suit in the Court of Amritsar 
against a firm carrying on business at 
Bombay for damages for breach of contract 
made in Bombay, to sell the goods to 
plaintiffs. It was held that delivery of the 
goods by the defendants to the Railway 
Company in Bombay for being despatched 
to Amritsar would by s. 98, of the Cont- 
ract Act, have operated as a delivery to, 
the plaintiffs consequently no part of the 
cause of action arose at Amritsar. A I R 
1922 Lah 474=67 I e 181 (I). 

In the case of a suit against an Insurance 
Company to recover the amount of a life 
insurance policy the death of the assured 
is a part of the cause of action, because 
there can be no claim unless the death has 
taken place. 34 B L R 815=A I R 1932 B 
392=1 R 1932 B 5£6=140 I C 262=AL R 1932 

B7j9. 

—Delivery by the seller of the goods 
sold to the Railway Company to be despa 
tched to the buyer operates as delivery to 
the buyer under s. 91, Coutraet Act and 
a suit for breach of contract to deliver 
goods by the buyer would lie at the place 
where the goods were delivered to the Rail- 
way Company- AIR 1922 Lah 474=67 I C 


C. P. C. (1908) SECTION 20 iCo7itd) 

(10) Ex. II Corporation, Company 

or firm. (Contd)^ 

of Goods Act applied and that the suit 
with regards to the case was within the 
iurisdiction of the Delhi Court. 89 I C 751 
followed. 110 I C 727; 113 I C 783. 119 I C 
481 referred to. 66 I C 501 not followed. A 
R, 1925 P C 15 distinguished. A L R 

1933 L 878.. 

—Plaintiff firm residing at Gujrau- 
wala ordered goods from defendant firm 
residing at Calcutta, Latter firm consigned. 
the goods to itself iu Gujranwala. The pla- 
intiff firm sent the balance of price to the . 
defendant and asked the defendant firm 
to advice the railway to deliver goods. The 
goods were lost by the Railway. Plaintiff' 
firm thereupon sued the defendant at Guj- 
ranwala for return of the price paid by him.. 
It was held that as the goods remained thro- 
ughout under the control of the defendant 
at Gujranwala. The failure to deliver the 
goods was a part of the cause of action 
arising at Gujranwala and, therefore, the 
Guirauwala Court had jurisdiction to enter- 
tain the suit. AIR 1924 Lah 349=71 I C 38,. 

— When a firm outside Madras draws 
hundis on a firm in Madras which under 
the contract the Madras firm has to honour 
and pay when presented to them in Madras, 
the payment cannot be considered to be 
made when the hundi is negotiated by the 
firm out- side Madras but only when the 
payment is actually made by the firm iix . 
Madras on the hundi. Where payment was 
to be made only on the delivery of the 
railway receipts and the railway receipts 
were to be attached to the hundis and pre- 
sented in Madras along with the hundis - 
when payments of the hundis were demand- 
ed from them and thus the presentation 
of the railway receipt iu Madras was a part 
of the performance of the contract and was 
a necessary condition to be performed, 
before money could be demanded from the 
Madras firm. It was held that part of cause 
of action arose in Madras. AIR 1924 Mad 
464=47 M 403=46 M L d 82=19 L W 168=34 
M L T 7=(1924) M W N 178 =76 I C 800. . 


Where the goods under the sale-deed were 
iiiade o ver to the Railway Company at Delhi. 
Held that the provisions of s. 39 of Sale 


( II ) Extra territorial jurisdiction. 


— As to cases in which the cause of 
action arises below low water-mark, and . 
within three miles of it, see 2 Bom 19 
followed in 31 Bom L R. 329= A I R 1929 B 

226. . 


( 12 ) leave of the court 


—In a suit for money there were two 
sets of defendants who were partners but 
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C.P.C. (1908) SECTION 20 (Cotitd) \ 

<12) Leave of the Court {Ooyicld.) 

long before the suit. The first set had set 
up business in different places ^ in British 
India while the second set resided within 
the jurisdiction of the Court. The suit 
was instituted without leave to^ sue being 
first obtained but after the decision of the 
issue of jurisdicition against them, the 
plaintiffs applied for leave to sue w^Mch was 
refused. Held that in the circumstances of 
the case, the order refusing leave was not 
maintainable. A L R 1933 S 218. 

Where in a suit for accounts against part- 
ners individually leave to sue some^ of the 
partners residing outside jurisdiction was 
refused it was held that no appeal lay 
against the order refusing leave, though the 
appellate Court could consider the order 
on the principle of S. 105 of C P Code, 
4 L W 411=35 I C74. 
Leave under Letters Patent cl. 12 cannot 
be granted after, the institution of the suit, 
and as it relates only to the cause of action 
disclosed in the plaint, it cannot confer 
jurisdiction in the respect of a substantially 
different cause of action, and the plaint 
cannot be amended as in an ordinary case. 
15 Bom 93; and 13 B L E 91; and 11 C W 
N 663; and 79 I C 30; and A I E 1930 0 

'258=56 C 979. 


M3 ) Local limits. 

— Where there are several wrong doers 
and some of them only reside within juris- 
diction a suit will be maintainable against 
them at the place where they reside: A I 
B 1928 C 887=32 C W N 208 or where 
the tort was committed: 7 Bom L E 20=29 
B 368 see also 7 Ind Cas 101=33 All 24=7 All L 
J. 923i and 5 Ind Gas 513=7 Mad L T 42; 
and 58 Ind Cas 749=5 P L J 359; and 30 
Cal 369=7 Gal W N 353 
— Suit instituted in Court within 
whose jurisdiction defendant has perma* 
nent residence, is properly instituted thou- 
gh he resides for business elsewhere. A I 
E 1930 Cal 347=Ind Eul (1930) Cal 544= 
57 C 65=125 I C 320. 

Actual contract for despatch of 
g-oods was entered in Native State— First 
item of performance namely the entru- 
sting of the goods by the consignor to 
the consignee was performed ( weighed 
and loaded ) in British territory British 
Court his jurisdiction. A I E 1931 Mad 
115=Ind Eul (1931) Mad 402r(l930) M W 
N 8i6=!30 I C 658 
Trust-Property in Br India-Temple in 
French Territory— -Parties in French terri- 
,story— Jurisdiction of Br. Court to try 
suit, not negatived. See 1 L W 724=26 I C 

367 

^■'•41 %i. ii. {\)^% 
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C. P. C. (1 908) SECTION 20 (Confd) 

(14) Particular Suits. Cause of action in. 


(1) Accoimt suits 

—In the absence of proof of an agree- 
ment that account should be taken elsew 
here, a suit for the taking of accounts of 
a partnership should be instituted in the 
Court within whose jurisdiction the busi- 
ness of the partnership was carried out* 
17 A L J 1015=52 I C 655. 

: — See also A I E 1931 L 673=32 f L 

¥ 464.,. 

, , — Where .the business, 'is carried on 
in more. places' than one, suit may be 'filed 
in. any one of such places. 60 M L J 298 
=23 M L' W 361=92 Ind Cas '916=A It 1924 

' , M, 427„ 

— Where a partnership . was ^'entered 
into to carry on business at a certain place,, 
a suit for its dissolution can be In-ought 
only at the place of business and not at 
any other place where capital for the 
concern might have been subscribed. 42 P 
E 1916=98 P W E 1916=33 I C 953. 

—The carrying on of partnership bu- 
siness which gives rise to a claim for 
accounts is sufficient to give the ‘jjlff a 
right to sue at the place where the business 
is carried cm. The mere fact that the con- 
I solidated accounts of the business are kept 
j at another place would not oust the juris- 
diction of the Court at the former place* 
!' 1 0 L J 561=26 1 C 225. 

— In a suit between principal a.nd 
agent the cause of action arises 'whe,re' 
the contract of, agency is made or where it 
was to be performed, and where the 
refusal to account takes place. A 1 R 1926' 
Sind 238='M I C 287. 

— See to the same ■ effect. 12 Bur L T 
198=55 1 C 266 and 30 M 438=17 M L J M4;. 

33 Bom L E 1364=A IE 1932 B 42. 

. — In the, 'absence ^ of a specific pr<> vision 
r to .the. contrary the -place of Imsiness of 
! the agent is • the place where the money 
is payable. A. I 'E 1932' Bom 42 (45)=33 Bom 
, ., L, E .1364=135 Ind Cas 170. 

I ,. —Payment will .generally be intended 
;, ,to be,,: made, ^ where,; the accounts are settled 
. and dhe balance struck. 34 Ind Cas 431=3 

Mad L W 338. 

— Where the intention is not clear, 
the rule is that the debtor must seek the 
creditor. 30 Bom 167=6 Bom L R 1038. 

1 — Suit for accounts *of agency is cogni- 

zable by Court having jurisdiction at the 
place where agency was or was nof to he 
carried on. 11 L L J 282= A ^ I R 1929 L 605, 
— A Court having jurisdiction at the place 
where, in compliance -with the orders of 
the principal, the commission agent works,. 
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C.P. C.( 1 9D8) SECTION 20 ^ 

(14) Particular Suits Cause of action in {Contd,} (14) Particular Suits Cause of action in (Conid) 
(I ) Account suits (Oo? 2 i{<i!). (I ) Account suits (Contd) 


is competent ‘to entertain a suit for balance 
of accounts by the agent against his princi- 
pal AIR 1926 Lah 287=92 1 C 273. 

— As a rule the principal cannot, where 
agent carries on business elsewhere call 
upon him to render an account at his own 
place of business on the ground - that the 
money or goods were seat to the agent- 
from such place. AIR 1924 Lah .698=75 

1C 849. 

— Unless the contract clearly indi- 
cates the contrary, pakka adhatia becomes 
a factor entrusted with goods of his prin- 
cipal with wide powers and has eventually 
to account to his principal but the accoun- 
ting must necessarily be done at the place 
•where all the business is transacted. AIR 
1924 All 530=46 A 465=22 A L ,J 591=L R 6 
A9Civ.=:80IC 661. 

— Where there is uo evidence as to 
where the contract of pakka adatia agency 
was entered into and also as to where 
any money was expressly or impliedly 
payable in performance of the contract o^f 
agency and the contract was to be peformerd 
in A or the performance thereof was to 
be completed in A the mere fact t^^t 
goods to be sold were sent from B does 
not give B Court jurisdiction to try a suit 
for accounts of the agency transaction. 30 
Bom LR 1391=A I R 1928 B 548 

— Defendants agent of plaintiff to sell 
goods at M agreeing to make payments, be 
accountable and to report stock at Karachi 
and also agreeing to sue and be sued in 
Karachi Courts. Karachi Courts have juris- 
diction. Defendant was 1 he plaintiff’s agent 
for the sale of the plaintiff’s goods in the 
District of Meerut. He had to remit sale 
proceeds to Karachi to render accurate and 
sutficient account of sales of goods every 
■month and to submit to the plaintiff at the 
end of each month an accurate report of 
■shocks of goods belonging to the plaintiff, ' 
ibis agreement further specifically stated 
that ‘^the agent must submit at the end *of 
• each iiionth to the company at Karachi” 
a certified statement detailing the property 
of the coiitpany and it contained the clause 
that 'all legal proceedings are to be instituted 
211 Kaivichl It was held that the clauses 
ivlating to payment accountability, report- 
ing or jurisdiction in the agreements should i 
be read together and the Court in Karachi 
a:id jurisdiction. A I R 1929 Sind 227=Ind 
Rul (1930) Sind 238=126 1 C 62. 

c plaintiffs were grain dealers at 

b. Ihe defendants were commission agents 
doing business at K. The plaintiffs sent 
goods to the defendants at K. They accep- 
ted the plaintiff’s drafts, paid money & 


their request and having sold the goods 
credited the amount realised to their acco- 
unt* Later on, the defendants at the plain- 
tiff's request purchased goods at K, and 
sent them abroad according to the plain- 
tiff’s directions to .various constituents.; The: ■ : 
defendants purchased goods at K, and desp 
atcliecl them to S, and in doing so they 
adopted the following procedure :—They 
drew money from the K, branch of a certain 
Bank and handed over the railway receipts 
to the Bank which transmitted them to 
the S.^ Branch to be handed over to the 
plaintiffs on payment of the price of the 
goods received. The defendants also used 
to draw hundis upon the plaintiffs. The 
plaintiffs instituted the suit on the follo- 
wing allegations: — That there were mutual 
dealings between the plaiutifi’s and the 
defendants and that the latter received 

from the plaintiff by way of loan Rs 

out of which they paid Rs...... leaving a 

balance of due to the plaintiff's. They 

further claimed a sum of Rs on account 

of the profits of the grain transactions. It 
was held that it was a suit for an account 
by a X3rincipal against an agent and that the 
Court at S had no jurisdiction to try the 
suit but that only the Court at K where 
the defendants resided and refusal to 
account arose had the jurisdiction- AIR 
1925 Lah 8?7=6 Lah 153=7 Lah L J 562=26 
P L R 335=88 I C 950* 
—•In a suit for accounts based uxion 
an agency for collection of dues, it is the 
general contract of agency with liability to 
account and refund the balance which is 
the cause of action. A I R 1930 Bom 150= 
Iiid Rul (1931) Bom >186=32 Bom L R 
171=64 B 192=129 I C 586. 

“Deft, residing outside jurisdiction — 
Accounts submitted within jurisdiction — 
Jurisdiction not ousted. See (1915) M W 
K 519=29 I C 462. 

— Where a suit dealt with accounts 
of several shops of the plaintiff it was held 
that several accounts did not constitute se|> 
arate causes of action, all together were to 
be treated as a single cause of action A I R 

1922 0 124* 

— Plaintiff, a cotton merchant residing 
at Khamgaon, in the Buldatia District, sent 
some bales of cotton for sale in Bombay to 
defendants. The accounts were to be ren- 
dered and money to be paid at Khamgaou- 
It was held that part of the cause of 
action accrued in the Buldaua District A 
I R 1924 Nag 308=78 I C 99L 

— The Plff. sent some grain from 
Cawnpore to Jagannath and the goods had 
to travel through two Railways he paid the 
fare at a higher rate than was necessary ] 
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C. P. C. (1908) SECTION 20 {Contd) 

(14) Particular Suits Cause of action in (Contd) 
(l)Account suits {Concld) 

and brought a suit at Cawnpoi'e for the 
recovery of the excess ; Held that the cause 
of action arose partly at Cawnpore and the 
Cawnpore Court had jurisdiction to enter- 
tain suit. 13 A L J 66=26 I C 620. 

(2 ) Administration suits 

—Under S 270 of Indian Succession 
Act Letters of Administration mil be 
granted by a Court within whose jurisdic- 
tion the deceased had at the time of, 
Ms death, some property or a fixed place, 
of residence. ^ And grant of probate^ and 
an undertaking by grantee to administer 
the estate constitute cause of action -in a 
suit to administer the estate: 16 M L J 
238=29 M 239, irrespective of the fact that 
part of the property is situated beyond 
jurisdiction: 94 I C 1046=A I R 1926 L 456. 

( 3 ) Contract hy correspondence 

—In case of contract by correspond- 
ence cause of action arises at the place 
where the letter of acceptance is posted: 
57 I C 636 [See also 27 M 355 Ed.]; and 
lie 77=6 A L J 213; and 2 C L J 66=32 
C SS4; and 12 S L E 93=50 I C 146: and 
AIR 1931 C 659=58 C 539; and also 
where the breach takes place AIR 1922 
Lah 164=65 I C 855. 

— The defendants had by wire ordered 
the piaintilfs to send to them at Akola 
certain bags of grain. The price was agreed 
to be paid at Khurai. The plaiiitifis sent 
the bags by train to Akola defendant failed 
to pay the money. The goods were sold 
at a loss for which , the plaintilf s brought 
the suit. It was held that the breach of 
contract occurred at Akola, and, therefore, 
the cause of action arose wholly at Akola 
and the Small Cause Court at Khurai had 
no jurisdiction. AIR 1924 Nag 18= 

79 I C 393. 

— Where it appeared from the corre- 
spondence that the plaintifi: had informed 
the defendants that he had a particular 
item of work to be done in Bombay and 
asked on what terms the defendants were 
prepared to do that work and the defend- 
ants seemed to have expressed their 
willingness to do that work on the terms 
given in their letters. It was held that 
the contract, which is a part of the cause 
of action, was thus formed at Yeotmal, 
the plaintiff’s place, and the Court at 
Yeotmal had jurisdiction to try the suit. 

AIR 1923 Nag 167=72 I C 465. 

— IPlffs, carrying on business in 
Karachi sued defts.^ carrying on business as 
commission agents in Calcutta for darnao-os 
suffered through the deft’s failure to carry 
out their instructions. It appeared that 


C. P. C. (1908) SECTION 20 (Contd) 

(14) Particular Suits Cause of action in (CM 71)1 
(3) Contract by correspondence L(Co?2r/c7) 

the Contract of agency was effected by 
defts. accepting and purporting to execute 
plff’s orders sent from Karachi to them m 
Calcutta. Held, that for ^ determining 
iurisdiction in the case of suits arising out 
of contracts. Expl. Ill of S. 17 of Act 
XIY of 1882 is still a correct statement 01 
the law and shows clearly the meaning of 
the words “cause of action.” Held further 
the cause of action arose at the plai‘e 
where the contract was made, i. e., at 
Calcutta and in a case like this money was 
not payable in performance of the contract 
but as damages for bi'aach and the Court 
had no jurisdiction. 6 S. L, R. 181 dist, T- 
BLR 93=50 I C 146. 

—Where the Contract itself does not 
I stipulate the place of performance the 
i promisor must under S. 49 of the Contract 
! Act ask the promisee to appoint a reason - 
I able place for the performance of the 
I promise. 7 Bom L E 993- 

I ( 4 ) Contract Suits 

: Sfpiopsis 

: (a) General 

' (b) Arbitration 

' (g) Contract with Commission agent or 

^ broker 

(d) debtor and creditor 

(f) insurance 

(g) marriage 

(h) place of payment 

i (i) place of performance 

I (j) place of business 

(k) place where contract is made 
I (1) principal and agent 

I (a) General 

i — The cause of actio n in suits arising 

I out of a contract arises at the place where 
; the contract was made or the place where 
. the contract was to lie performed or perfor- 
mance completed or at the place where in 
I performance of the contract atiy money to 
, which the suits relate was expressly or 
impliedly payable.? N L J 25=83 i C 309- 
See also 45 P L R 1913=40 P W R lOUkiS 
|. . I c iia 

i — The same rule applies to contract of 

; agency. 56 B 324 (334, B44~5)=31 B L 11 
i 236=137 I C 381=A I E 1932 B 291=1 R 
I 1932 B 245= A L R 1932 B 498. 

; — The cause of action may arise wholly 

■ within jurisdiction though in proving the 
terms of the contract it may be necesswy 
I to give evidence of some facts occurring 
! outside jurisdiction. 56 B 324 (334*5)=34 
! B L R 236=137 I C 381=A I R 3932 B 291 
' =I R 1932 B 245=A L R 1932 E 498. 

— According to S. 20 (c). Civil P. C., a 
- suit can be instituted in a Court _ within 
the local limits of whose jurisdiction the 
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C P. C. (1908) SECTION 20 (Contd) 

(14) Particular Suits Cause of action in (Gontd') 

( 4 ) Contract Suits (Gontd) 

(a) General (Gontd) 

cause of action wholly or in part arises. In 
a suit for damages for breach of a contract 
the c^use of action consists of the making 
of the contract and of its breach; so that 
the suit may be filed either at the place 
where the contract was made or at the 
place where it should have -been performed 
and, not being performed, the breach 
occurred. The performance of a contract is 
part of the cause of action and a suit in 
respect of breach can always be filed at the 
place where the contract has been performed 
or its performance completed. The place 
where the documents are to be tendered 
■or symbolical possession of the goods sold 
is to be given or price for the goods was 
to be paid is not necessarily the only place 
which would decide the question of jurisdic- 
tion. 26 S L R 167=139 I C 114=1 R 1932 S 
99=A I R 1932 S 9 (12, 13)=A L R 1932 S 

See also 64 P L R 1919=43 P W E 
1919=50 1 C 139. 

— The place of breach will also furnish 
the forum for a suit on contract, even 
though the place of making it be not 
within the forum. 27 Ind Cas 397=19 Cal 
W N 1197=20 Cal L J«55. 

— Where a contract for sale of goods 
provided that delivery was to be made at 
a particular place and the margin money 
was to be paid also at that place it was held 
that the Court at that place had jurisdic 
tion to try the suit based on the contract. 

A L R 1933 L 1157. 

— But it should be noted that the 
place where cause of action arises in the 
case of contracts should not be determined 
.according to rules of international law. 
The court has to see whether anything 
which the plaintiff has to prove as a fact 
in order that he may succeed arose within 
the jurisdiction of the Court. A I R 1931 
Cal 659=58 C.539=Ind Rul (1931) Cal 769= 

134 I C 65. 

— And the cause of action must be 
determined with reference to the terms 
of Ihe original contract and not by subse- 
quent negotiations thereafter. A IR 1922 
Nag 127=65 1 C 65. 

—In a suit on a contract though the 
place where the contract was made is not 
within tbe jurisdiction of the Court, the 
Court stpl has jurisdiction if the place 
where tho contract was to be performed, or 
where in its _ x>erformance the money to 
which the suit relates was expressly or 
impliedly payable, is within the jurisdi- 
Gtioii of the Court. 44 \ c 609. 

_ —See to the same effect, A I R 1924 
.Sind 04=76 I C 353 and 18 A L J 749=59 

I C 359. 


C- P. C. (I9'»8) SECTION 20 (Gontd) 

(14) Particular Suits Cause of action in (Gontd) 
(4) Contract Suits (Gontd) 

(a) General (Gontd) 

—In case of purchase of goods at one 
place to be delivered at another suit 

may be brought in a Court exercising 
jurisdiction in the place where delivery 
and payment were to be made. 42 All 480= 
18 'A L J 566=56 ! C !92« 

— And it may be noted in this con- 
nection that ordinarily if goods are pur- 
chased, or money is borrowed, the payment 
for the goods or re-payment of money must 
be presumed to have been agreed to be 
made at the place and the residence of the 
seller or the lender as the case may be. A 
. I R 1923 All 465=71 I C 431. 

—But where the contract was made 
in Bengal and the goods were to be sent 
to Bengal and the only thing done in 
Azamgarli was that the goods were despat- 
ched from Azamgarli, it cannot besaid 
that the cause of action 'wholly or in part 
arose in Azamgarh. AIR 1922 Ail 448=66 

I C 501. 

— A contract is concluded where it is 
accepted and the place of suit in respect of 
its breach is the place where it was conclu- 
ded or the place where it ought to have 
been performed, The mere sending of a 
cheque from a particular place towards the 
contract does not give rise to a cause of 
action in that place. A I R 1922 Lah 164= 
66 I C 865. See also 12 0 C .17=1 Ind Cas 

325. 

— Plffs. sent to defts some articles in 
excess of what defts had ordered and the 
latter returned them but the goods failed 
to reach the plffs. who brought this suit for 
the price of the same. Plffs. were residents 
of Kumbakonam and dafts. of Mysore. 
Held, that the suit relating to the excess 
goods was one for damages and the 
Kumbakonam Court had no jurisdiction to 
try the same. 24 M L T 95=(1918) M W N 

378=45 I C 779. 

— In a suit upon a contract the offer 
is a part of the cause of action and the 
suit can be instituted in the court within 
whose jurisdiction the offer is made. In 
determining where the offer was made the 
Court should look to the place where the 
final offer was made and not to the place 
where some preliminary negotiations only 
had taken place. 10 L W 445=54 I C 260* 

— Held, on the facts, that no part of 
the cause of action for the suit arose at 
Negapatam and that the Negapatam Court 
had no jurisdiction to try the case, 37 M 
L J 712=26 M L T 504=54 ! C 550* 

— ^Where an indent form clearly 
specifies that all disputes in connectioit 
with tl's indent are to be settled only ia 
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c. R C. (1908) SECTION 20 (Cojitd) 

(!4) Particular suits« Cause of action in {Contd) 

(4) Contract Suits ( Contd ) 

(a) General {Qoncld) 

Tjaiiore, the Courts of that place 

jurisdiotioii totry a topute 

iitUthe indeat. 96 P ^ 

-An aotiou for the recovery of the 
price of goods despatched by plamtiff by 
railway from Delhi to the defendant at 
Meerut is triable at Delhi where the goods 
■were delivered to railway, as delivery to 
the railway company as a carrier has the 
same effect as delivery to the buyer. A I 
E 1925 Lah 555=26 P L E 

—Similarly as to Post Office see 18 
A L J 749=59 1 C J59. 

—And as banker and depositor see 15 
A L J 653. 

(h) Arhitratioti 

—J, K. Cawiipore firm sold at Cawm 
pore certain goods to S and Co, a Karachi 
firm the goods being subject to inspection 
■ on arrival at Karachi in the presence ot the 
seller’s representative. There vv^ere other 
terms giving the buyers the right after 
such inspection to reject the goods and 
recover the price or accept them with an 
allowance. J. K failed to consign any goods. 
S. and Co, went to arbitration under an 
arbitration clause in the contract and sought 
to have the award filed in the District 
Court at Karachi. It was held, that the 
Court was bound by the decision in 6 b D 
E 97 that as a suit would lie in Karachi at 
the instance of the buyers for breach of the 
contract part of which was to be performed 
by passing the goods in Karachi an appli- 
cation to file an award under _ s. 11 of the 
Arbitration Act lay in the District Court 
at Karachi. A I E 1922 bind 32=15 SLR 

74=64 I C 6/4- 

, (c) Contract with Commission agent or hrolcer, 

— Where the Commission Agent at 
Karachi was ordered by plff to make some 
purchases but owing to the Agent’s negli* 
crence the plff suifered loss it was held 
that the suit for compensation would lie at 
Karachi and not at Aligarh the plff’s place 
8 A L J 1160=11 I C 712. 

— ^Place where money is payable: — As 
per the principles set forth in Note 18 
above, the place where money is expressly 
or impliedly payable wall be a forum of 
action. Commission agent-suit for recovery 
of price of goods entrusted— -Jurisdiction 
- ■ see: AIR 1924 Mad 781=46 M L J 371= 
19 M L W 499=34 M L T 116=1924 M W N 
336=84 Ind Cas 691. 


C. P. c. (1908) SECTION 20 (CoHid)_ 

(14) Particular Suits Cause of action in {ConU } 

( 4 ) Contract Suits (C’o^^^cO 

(c) Contract with Commission 

agent or broker* {Concld} 
— PlfEs. residents of Bareilly sued the 

defts commi^ionagenJs^dou.gbusi^^^ 

allSaSon that the deft s.‘ made a coti tract 
with the plfEs. for the sale 
of cotton and gram under pukka, arhat 
svstem and agreed to render^ *^1; 

Bareiliy. The defts. pleaded inter alia tot 
the Bareilly Court had no 

B..W Oo„. W, 

—Defendants who were carrying on 

business at Delhi, authorised their broker 
to sell certain goods at certain pnct, f he 
broker agreed to sell the goods to the pifls. 
at Agra at a lower price. Ihis 
was subsequently ratified by the delendants 
at Delhi. Plffs, brought , a suit aguii^s. the 
defeadauts for damages for breach ol ti e 
contract in the Agra Court. Held that tie 
contract having been made at Demi, tno 


Agra Court had no jurisdiction _to entertain 
the suit. 17 A L J 718=41 A 602=1 D P L 


fd) Debtor 


■R 120=51 I C 33L 
anti creditor. 


Ordinarilyi where money is borrowed 

the repayment of the money must be pre- 
sumed to have been agreed to be made a, 
the place of residence of the lendet 116 1 
G 898-A I R 1929 L 868; see to the same 
effect 71 I C 431=A I R 1923 A 465. 

-For the rule is that in the absence 
of a contract to the contrary the liorrower 
ought to seek out the lender for yaymcu.. 

A suit to recover the money Irum iue 
borrower may be brought in the place 
where the lender resides as it is playable 
that place. A I E 1926 All 47/ =48 A dl0=_4 
A L J 291=92 I C 492. to the saimi 
effect 11 0 0 191; and 30 Bom 16/ (1/1,-- 

irEy27'“b“i”M i 

Bom L E 1027=45 C L J H T W 

620=4 Oudh W N 6=0 Eang 451=81 Cal 
N 998=39 Mad L T ,2=26 M L V/ / 20 I C- 
and 7 Bom L R 993; and 3 

—But, unless it can be held that there 
is anything express or implied as to where 
money duo under a bond is payable, the 
court must be guided by the. intantioii of 
the parties in determining the b-'icc ■ i- 
performance and in oases f i'®re < a/ t ul 
intention can be referred to, re coin se m,.y 
be had to presumptions. *> ‘ ^ 
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C. P. a (1908) SECTION 20 {Cmitd) 

(14) Particular Suits Cause of action in {Contd) 
(4) Contract Suits {Ooiitd) 

(d) Debtor and creditor {Qondd) 

— Bat it should be noted that a promise 
to ^ pay what one is already under an 
obligation to pay is a promise without con- 
sideration and cannot give rise to a cause 
of action. A promise to repay a loan at a 
certain place for the convenience of the 
creditor does not give the creditor right to 
sue at that place unless there was some 
consideration for the promise. 11 Bur L T 
67=9 L B R 75=39 1 C 132. 

(f) Insurance. 

— A suit to recover money due on a 
Life Insurance Policy can be instituted in 
the place where the insured died; for death 
in such cases is part of the cause of action 
within the meaniiig of S. 20. 41 I C 392. 

— For the purposes of s. 20 of the 
Code, the words “cause of action” in cases 
ba=ied on contract of insurance, do not 
include the Joss or damage of the property 
in '.Hied, which is merely a cause of the 
cause, and is not even a proximate cause 
since the real cause of action is the failure 
to pay the money due under the contract 
and the primary cause of that cause is the 
contract itself, the destruction of the pro- 
perty being only a secondary cause which 
is purely accidental being due merely to 
the nature of the particular kind of contracti 
under consideration, AIR 1924 Rang 2=1 
R 231=76 IC 482. 

— A member of the Punjab Mutual 
Miudu family Relief Fund, Lahore, died 
at Lyallpur. The Fund’s moneys were 
payable on the death of the members at 
Lahore, The Fund also canded on business 
at Lyallpur through an Agent. Piff as repre- 
sentative of the deceased member brought 
a suit to recover the moneys from the Fund 
'At Lyallpur. Held that the Lyallpur Court 
had jurisdiclion to hear the suit against the 
h und because the death of its member 
which was part of the cause of action 
occurred at Lyallpur and the deft Fund 
carried on its business at Lyallpur through 
an agent, 98 P R 1918=29 P L R 1918=45 

I C 900. 

(g) Marriage, 

~^he law of the place where a mar- 
riage is contracted determines the validity 
of a marriage. 22 Cr L J 123=13 Bur L T 

105=59 I C 555. 

--In a suit for damages for breach 
or contract to marry, part of the cause of 
action arises at the xDlace where the marriage 
oO take place though the agreement to 
xiiiairy is entered into at another place. 

65 I C 812. 


C. P. C. (1908) SECTION 20 {Contd) 

(14) Particular Suits Cause of action In (Cowit;) 
(4) Contract Suits {Contd) 

(g) Marriage {ConcUL) 

Plf^. sued at Tam Taran to recover 
damages for breach of a betrothal contract 
the defts, the parents of the girl, resided- 
in the Sialkot Bt. Held, that as the contract 
of betrothal was made at Tarn Taran the 
cause of action arose in part at Tarn Taran, . 
and the Court had consequently jurisdiction 
to entertain the suit. 93 P R 1916=37' 

I C U4... 

(i) Place of Performance. 

A suit; on contract can be instituted , 
at the place of its performance 127 I C 466= 
AIR 1930 R 216. see to the same effect A 
L R 1933 B 191=35 B L R 168.* and 7 Ind 
Gas 593 (595)=4 Sind L R 20; and 9 Bom 
L R 903 ( 909-910 ) and 12 Ind Cas 662=5 

S L R 97. 

— For in a suit for damages on a 
brecah of cantract the cause of action con- 
sists of the making of the contract and of 
its breach in a place where it ought to have 
been performed thus where'the contract was 
to be completed at Karachi though made 
at Lyallpur suit for damages can lie in 
Karachi. AIR 1925 Sind 132=19 SLR 

, 207=79 i C 30. 

Where the plaintiffs, at Ranchi, 
ordered the defendant company, at 
Cawnpore, to forward certain specified arti- 
cles to their address at Ranchi Held tint 
the contract was to be performed by the 
delivery of the goods at Ranchi, and the 
Court at Ranchi had jurisdiction to enter- 
tain a suit by the plaintiffs for damages for ' 
breach of the contract by the defendant. 

16 C W K 325=13 I C 943. 

— Place of suing— Contract for sale of 
goods G oods to _ be weighed and sorted at 
Karachi '-Jurisdiction of Karachi Court See 

12 I C 562. 

— Plaintiff was employed by the defe- 
ndant to sell his goods at M. The defen- 
dant was not to sell the goods in the area 
allotted to the plaintiff. Defendant sold 
goods at M. in contravention of the terms. 
M. Court has jurisdiction to try a suit for '■ 
damages. AIR 1927 Mad 1150=103 I C 37. 

—Certain contracts for goods were 
executed at Peshawar and both the parties ■ 
had their places of business there but one 
of them had also a branch office in Karachi. 
The payment for the goods was to be made • 
in Peshawar. Property in the goods passed 
under the terms of the contract to the app- 
licants as soon as they arrived in the • 
Karachi Harbour and the responsibility for 
any loss or damage* to the goods was enti- 
rely theirs from that moment. It was held ? 
that the parties contemplated the perfor- 
mance of the contracts in Karachi, a part. 
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. P. C. {1 9087 SECTION 20 {Contd) 

>03) Particular Suits Cause of action in {ConUl) 
<4) Contract Suits (Gontd) 

(ij Place of Performance (Conoid) 
of the cause of action therefore arose in 
Karachi and therefore Karachi Court had 
iurisdictioii to entertain a suit in respect 
-of the contract A IE 1924 Sind 29=178 S 
L E 164=83 I C 539, 
—Forum— Cause of action— Contract 
» entered into in Ceylon Contract not 
to be performed in Br. India— Mai ntaina- 
hility of suit in Indian courts see 1 4 I C 

560. 

(h) Place of Payment, 

—A suit for dkmages for the breach of 
a contract to supply goods can be brought 
at the place where the price is made paya- 
ble under the terms of the contract A I E 
1925 Nag 408=89 I G 181; see also (1908) 
Pun Ee. no. 36=85 P W R 1908. 
— Where the primary transaction of the 
sale and purcha:je of articles took place at 
one place the liability of the purchaser for 
the price of the articles naturally arises 
out of that transaction. The cause of action, 
therefore, for a vsuit to recover the price 
accrues at that 'place, and is not extingui- 
shed by the execution of promissory notes 
. in respect of the same debt at a subsequent 

■ date and at another place. A I E 1929 
Oudh 91=5-0 .W N 1117=4 Luck 347=Ind 

Eul (1929) Oudh 155=114 I C 507. 
A suit on a contract in which money- 
is payable in England it cognisable by the 
English courts. 9 Bur L T 106=35 I C 741. 
-In a case where plaintilf sent goods from 
,Sialkot to defendant atCalcutta to be sold 
there and the money realised from the 
sale was payable at Sialkot, and the plain- 

■ tiffs sued for the money in Sialkot Court. 
It was held that the Court at Sialkot has 
iusisdietiou to try the suit. A I E 1922 

Lah 26=3 L L J 499=69 I C 424. 

-In the case of a suit for recovery of the 
uupaicl part of premium payable in respect 
of a lease executed by plaintiff in favour 
of defeudents it was held that the ques- 
tion of jurisdiction should be decided with 
reference to the terms of s. 20 C P C. 
- that having regard to s. 49 of the Contract 
Act a reasonable inference could be drawm 
that there was an implied promise by the 
i lessee to make the payment at plaintiff’ 
residence and that in this view part of the 
cause of action accrued to the plaintiff at 
his residence and he could sue in a Court 
having jurisdiction at that place. 5 Eang 
451 followed. AIR 1933 A 458. 

— “Where a thing is purchased, at C 
and the property passes to the vendee, but 
part of the purchase-money is paid at D, 

• to which place the article is sent, a Court 
at D, has jurisdiction to try suit by vendee 


C. P. C. (1908) SECTION 20 (Co?itd) 

(14) Particular Suits Cause of actioa in 
(4) Contract Suits (Qonid) 

(h) Place of Payment (Conoid) 

for return of purchase- money on the grouBd 
of breach of warranty by the vendor. A I E 
1926 Cal 100=86 I C 1046. 

—Contract to sell Tend a leaves was 
made at B Price was expressly agreed to 
be paid at C. It was held that Courts both 
at B and G had jurisdiction over ^ suit for 
recovery of price of leaves supplied at B. 
A I E 1930 Nag 29=Ind Eul (1930) K tg 
123=12 N L J 177=121 I C 6(i7. 

—Defendant selected some arU.'les at, 
A and ordered them to be sent to B where 
he promised to purchase such of them a.s 
hold be selected by his wife The 
articles were accordingly sent to B and out 
of them, some were selected by the defen- 
dant and the others with the price for tl.uB 
articles selected were sent to A. xlfter this 
further consiguments were also sent -lo B. 
It was held that there was an in nif' d 
contract to pay at A and that the Court d. 
A had jurisdiction to try a suit for the 
balance of the price. A I E 1925 209= 

82 I C 122. 

— S. a merchant at Negapatam con sigiiecl 
goods to M at Penang for sale on com- 
mission, the arrangement being that dl, 
should remit the proceeds by sending to R. 
at Negapatam Hundials drawn on some hiMii 
in the Madras Presidency. M not having 
made payments as aforesaid, S. brought 
suit against M, in the Court at- Negapatuiii. 
Held, that M undertook to accouiit tiur 
sale proceeds by making payuiienls tiiroiiLh 
the agency of some person or persons in 
Negapatam and other places ifj the i^fadrrs 
Presidency on whonr Hundials were to bo 
drawn and that the Court at Nt;gnp,Uuiu h: d 
jurisdiction to entertain the suit a.^ a pm u 
of the cause of action arose there. 11 i.j ^V 
593=56 fuel Ca.s 66 C 
— But where payment was jiceorciing to 
the contract to be made in one place but. 
was made in another owing to the plaintiirs 
own default, advantage cannot be taken of 
the fact to give him a choice of j\u*isdu*- 
tiomA I E 1921 Lah 213=17 P L 11 li>-2= 

64 I C 3S7. 

(j) Place of B amt ess. 

— See also under carry on business su|>ra.. 

(h) Place where cotitract is made. 

— A contract is made by acceptance 

of the offer 3 C L J 66=32 C 884* 
In suits on contracts the making of the 
contract is part of the cause of actiorn 
The Courts within whose jurisdiction the 
agreements in suit are accepted have juris- 
diction. A I E 1929 Rind 227=Infl Bui il93f5> 
Sind 238=1 2 S 1 C hi 
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CIV PRO CODE (1908) SEC 20 (Oontd) 

(14) Particular Suits Cause of action in (Contd) 

(4) Contract Suits (Contd) 

(k) Place where contract is made, (Cow^d) 

— See to the same effect 15 Ind Gas 
12=111 P B 1912=224 P W E 1912=233 P L 
R 1912; and 30 Bom 364 (377)=8 Bom L R 56. 

—An action therefore for breach of a 
contract can, at; the option of the plaintiff, 
be brought either at the place where the 
contract was made or the place where the 
breach was committed. A I R 1932 S 9. 

— If the proposal and acceptance there 
of are made in different places, the place 
of acceptance will be the place where the 
contract is made. A I R 1929 S 227, 
— A contract for sale of goods by 
sample to be approved by the plff. a 
resident oi Allahabad, was entered into in | 
Bombay. The goods were despatched i 
from Bombay and on arrival at Allahabad i 
were discovered by the plff. as not in | 
accorclance with the sample. He brought a 
suit for recovery of damages in the Court 
of Small causes at Allahabad, The Judge 
of the Small Cause Court return the plaint 
for presentation in the Court in Bombay: 
—Held, that delivery was an essential part 
of the contract and evidence ought to have 
been taken on the point. 39 All 368=15 
A L J 342=39 1 C 524. 
—A suit in which plffs. claimed Es. 
14,000 from the deft, as due under a con- 
tract made and registered at Jagadhri is 
cognisable by the Court of the Senior 
Subordinate J udge of Ambala, although the 
contract was to be performed outside the 
jurisdiction of the Ambala Courts and the 
breach or breaches alleged in the plaint 
occured also outside the Ambala District. 
26 P E 1918=51 P W E 1918=114 P L E 
1918=44 i C 863. 
—Plff. a trader at Ludhiana sent an 
order by telegram to defts. residing and 
carrying on business at Bhamagaun to pur 
chase cotton seeds on his behalf. Held, 
that the contract must be taken to have 
been made at Bhamagaun where defts. 
carried on their business and where they 
received plffs telegram and that the 
Luclhiaua Court did not have jurisdiction 
to entertain the suit. 76 P E 1816 follo- 
wed. 70 P E 1906; 36 P E 1908; 16 P W 
E 1908, distinguished. 53 I C 331. 
—Plaintiff residing at M ordered 
certain goods from defendants who carried 
on business at S. Plaintiff sued defendant 
at M for damages on the allegation that 
tne goods supplied were short in quantii y. 
+ quality. ^ Defendant objected 

haying arisen at 
fe the Court at M had no jurisdiction to 
iear the suit. This objection was overruled. 
On revision the High Court held, that 


CIV PRO CODE (1908) SEC 20 (Contd) 

(14) Particular Suits Cause of action in (Contd) 

( 4 ) Contract Suits (Concld.) 

(k) Place where contract is made (Concld) 
the cause of action arose at S. and that, 
therefore, the Court at M had no jurisdic-- ^ 
tion to hear the suit. 60 I C 481 (Lah). 

—Where plaintiffs from Ludhiana asked 
defendants at Gouda for quotations and 
terms and the defendants by post-card sent 
their terms and asked the plaintiffs to wire 
if they wanted goods and the plaintiffs did 
so. It^ w^as held that the postcard was only 
an invitation for an offer and not a pro- 
posal within the meaning of the Contract 
Act. The contract was completed at Gonda 
where the proposal were received by the 
wire acceptance signined and, therefore,, 
the suit on the contract was cognizable 
not by the Ludhiana Court but by the 
Gonda Court. A I E 1922 Lah 100=4 Lah 
L J 176=29 P L E 1922=65 I C 282. 
—In a suit for refund of overcharge 
demanded from a consignee by a foreign. 
Eailway the cause of action arises in part 
at the place where the contract for carrying 
was made and so the Court at the latter 
place has jurisdiction to try the suit. A 
I E 1925 All 823=L E 6 A 395 Civ.= 

88 ! C 575. 

(I ) Principal and Agent 

—Where a person employs an agent 
to sell his goods in certain districts and 
in brea(?h of their agreement he sold the 
goods in some of the districts through 
other agents, held in a suit for damages 
for breach of contract, the sale through 
other agents was part of the cause ox action 
and such a suit can be filed in the district 
where the wrongful sale took place. 14 L 
W 341=70 I C 284. 

— Where an agreement to pay money 
between a principal and his agent is to be 
performed without application by the 
principal and no place is fixed for pay- 
ment, it is open to the principal to in- 
stitute a suit to recover the money clue 
on the agreement at the place whm’e he 
resides, without proving any implied agree- 
ment to pay at such place. The burden in 
such a case is on the defendant to prove 
that some other place was by express or 
implied agreement fixed for performance. 

6 S L E 181=19 I C 433. 

(5) Divorce Suits 

— As to the applicability of s. 20 C 
P C to suits under Indian Divorce Act. 

See 38 B 125=20 I C 492. 

— B. Dist. Judge cannot grant letters 
of administration,^ if the deceased had not 
at the time of his death a fixed place of- 
abode or any property within his district. 

17 Bora 689, 

(6) Injunction Suits for. 

— Where the plaintiff in the case seeks 
(1) a declaration that the decree is in— 
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(14) Particular Suits Cause of action in (Conid) 
(6) Injunction Suits for. (Concld) 

operative on the ground of fraud; and 
(2) an injvinction for the protection of his 
property against attachment and sale in 
execution of that decree. It is clear that 
part of the cause of action arises at the 
place where the property sought to be 
attached is situate, and the suit is 
consequently cognizable by that Court. 
AIR 1926 Lah 277=7 Lah 61=27 P L R 

517=94 I C 377. 

— A suit for injunction may be filed in 
the Court within whose Jurisdiction pliff’s 
rights were interfered with though the 
deft, does not live therein. 25 I C 104. 

— ^A suit to restrain deft, from execu- 
ting a decree is maintainable : A I R 1924 
N 413=80 I G 69; and 41 I C 937=41 M 2U. 

(7 J Partnership suitSf 

—A suit for dissolution of partnership 
and rendering of accounts can be brought 
at the place where the contract of partner- 
ship is entered or where the business of 
partnership is carried on. 108 I C 51. 

—For the cause of action in such suit 
arises at both the places 117 I C 824= 
A I R 1929 A 236 see also 50 I C 156 
and 33 i C 253 

— The suit can also be brought where 
the deft, resides even though the partner- 
ship commenced and was carried on in 
foreign territory. AIR 1921 Born 460=45 
B 1228=23 Bom L R 543=63 I C 959. 

— The manager of a joint Hindu 
family acts on behalf of the family and in 
its interests and each individual member 
of the family carries on business wliereever 
a branch of the family firm is in active 
■ existence. He is therefore, liable to be sued 
' even in a purely personal suit at any of 
these places just as a partner in an 
ordinary partnership is liable to be sued 
wherever a branch of the business exists. 

67 I C 69. 

— Plaintiffs, living at Madras, entered 
into a contract with defendant, residing 
Bimlipatam, the terms of which were that 
defendant should be entitled to half a 
share in any of the shipments made by 
him at Bimlipatam on his electing to take 
the risk. Defendant elected at Bimlipatam. 
in a suit brought for losses sustained, it 
w’-as held that the High Court had no 
jurisdiction 3 Mad H. C. 384 followed in 
f) C li J 405‘. and 11 C W N 649 F B; and 

45 M L J 153. 

(S) Stiiis for restitutmi of 
Conjugal rights 

—In a suit by a husband against his 
wife for restitution of conjugal rights, 

IrU il. (l) ^V9 


(14) Particular Suits Cause of , 

action in {Contd) 

(8) Suits for restitution of 

Conjugal t\g\\is {Concldl 

the cause of action arises from the wife 
absenting herself from the husband’s 
residence. Therefore the Court within thcj 
local limits of whose jurisdiction the 
husband resides is competent to try such 
suit. 54 I C 120. 

la suits for restitution of conjugal rights 
it is essential that previous to the insitu- 
tion of the suit there should be «a demand 
for restitution in a proper conciliatory 
form. A demand accompanied by a threat 
of legal proceedings is not a proper demand. 

12 Bur L T 120=54 I C 65. 

— A suit by the husband for restitu- 
tiou of conjugal rights, was dismis.sed on 
the ground of cruelty to the wife, who 
pleaded cruelty and divorce but no specific 
finding was given on the question of 
divorce. The wife, afterwards sued for 
a declaration that there was a divorce or 
in the alternative for a decree for the 
dissolution of marriage on the basis of the 
opinions expressed in the judgment of the 
previous suit by the husband. Held a >suit 
for dissolution of marriage or for declara- 
tion as to an ccomplished divorce is 
essentially different as to cause of action 
from a suit for restitution of conjugal 
rights. The opinions expressed in the 
judgment of the suit for restitution of 
conjugal rights as to the affirmation of 
cruelty or the negation of divcrce cannot 
form a cause of action in a suit for dissolu- 
tion of marriage or for declaration of 
dissolution or for divorce. A I R 1922 
Oudh 109=8 O L J 650=65 I C 452. 

(9) Suits on torts 

— A subsequent aggravation of the 
damage caused by a tort without any act 
or omission on the part of the defendants 
does not furnish a cause of action. A I R 
1930 Pat 528=Ind Rul (1930) Pat 185=1 1 
P L T 384=122 I C 153. 

— As to jurisdiction of ^ British Courts 
for defamation committed in Uochin see 

39 Mad 433=28 M L J S10=2S S C 394. 

— In a suit for damages for death of 
plffs’ wife through neglect of the Railway 
Company it was held that the contract to 
carry the deceased lady was a contract 
with herself and there %vas no privity 
between the plff, and* the deft, company; 
and that the suit was based upon tort and 
upon the provisions of the Fatal Accidents 
Act and the cause of action i. e. the 
accident having arisen outside the juris- 
diction of the Agra Court, that Court had 
no power to try the „suit. Mere purchase 
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( 14 ) Particular Suits Cause of 

action in (Contch) 

(9) Suits on torts {Condd} ^ 

of ticket ^at Agra was not sufficient. 41 

All '488=17 A, L J 50%50 .1 C 1 30.; 

fW) Suits on Negotiable instrument 

—A suit on hu^ndi can be brought in 
the High: Court in whose jurisdiction the 
hundi Wfis endorsed and payment was made 
after dehiult, because an endorsement on 
the hundi is a part of the cause of action: 
22 8 L R 805=107 I C 218= A I R 1928 S 86; 

— See to the same effect. AIR 1924 

Sind 4=16 SL R 293=80 Ind Cas 303. 

— That IS to ^ say endorsement and 
delivery of jx negotiable instrument within 
the territorial limits of the jurisdiction of 
ii Court is sufficient to bring a suit on the 
instrument within the jurisdiction of that 
Court, even though the note was executed 
outside the limits of the Court’s jurisdic- 
II Ind Cas 851. 

—Where a hundi drawn in Cawnpore 
for acceptance and payment in Calcutta 
is so accepted and paid in Calcutta and 
the plaintiff sued to recover the sum .so 
paid it was held, that as the cause of 
action, would not be complete unless he 
proved the fact that he had accepted the 
hundi in Calcutta on the due date, part 
of the cause of action ai'ose within the 
Ordinary Original Jurisdiction of; the High 
Court of Calcutta. 47 0 583=59 I C 539. 

— Bombay High Court was held to 
have 110 jurisdiction to entertain the Suit 
on Hundis not payable in Bombay and the 
fact that the consideration for them was 
the balance of accounts, due by the de fern 
dant, in respect of transactions effected in 
Bombay is no, part of the cause of action. 

40 Bom 473=18 Bom L R 57= 32 I C 918. 

— A suit on hundi may also be brought 
.at the place of drawing: 3 0 L J 132= 

34 I C 191. 

— A suit on a promissory note is also 
properly instituted in the place where 
payment is to be made. 5 Pat L J 536=1 P 
L T 691=58 I C 265. 

— But an assignment of pronote saying 
that payinent should /be made where 
assignee resides d .)es,; not entitle assignee 
to sue in Court where he. resides, because 
the residence of the pi ff. never decides 
pinsdiction: 119 I C 295=A I R 1929 O 306. 

r* assignee can however sue in the 

‘L/oart^ iia \ ixig j ansdiction where his assign- 

,(1888)' 22. K 

B D 128 foil. 31 M L J 816=5 L W 246= 

37 I C 681. 


CIV PRO CODE (1908) SEC :20 (C(nfd) ' ; - 
( 1 4 ) Particulaf Saits Cause of 

/ :'.actioti, in (G-ontci) 
(10 ) Suits on negotiable instrumeut (Coyicld) 

—Where a promissory note payable 
at one place is assigned at another place 
the suit oil the pronote can be instituted 
at the latter place as the cause of action 
arises in part at the latter pltxce as pei- f-. 20 
of the C P C 57 P R 1900 distinguished, 

A L R 1933 L 1166; 

— ^.For an assignment of a claim whe- 
ther voluntary or by virtue of adjudica- 
tion of the person in whom that claim 
resides forms a part of the cause of action 
in a suit in respect of that ciaini and the 
Court within whose limits the said' assign- 
ment takes place can entertain the suit. 
AIR 1926 Sind 31=20 S L R 209= 

89.1 C 493. 

— When a pro-note v/as executed 
outside the jurisdiction of a Court and the 
executant also resided out of the juris- 
diction of that Court, but the^ pro -note 
was deliverd to the payee within the 
jurisdiction of the Court and it was inten- 
ded that the money should be paid within 
that jurisdiction. Held, that the court had 
jurisdiction to entertain, a suit on the pro- 
note under s. 20 (iWc) CP C; 2 P R 1916 
=10 P W R 1916=31 I C 698 

(11) Suit to set aside a dtjcree or a, 
plaint or a deed. 

— A Court can entertain a suit to set 
aside a decree, which is sent for execution 
within the territorial limits of such Court. 

100 I C 164=A 1 R 1927 I 778. 

— Same applies to exparte decree. .A 
I R 1928 Oudh 88=3 Luck 142=4 0 W N 
1103=106 I C 541. 

— The proper course to set aside a 
decree is to get it set aside by the Court 
that granted the decree. AIR 1924 Pat 

831=75 ! C 469. 

— Though not necessarilv. 28 Ind Gas 
337=28 M L J 410=18 M L T 135. 

— As for the case under Letters Patent 
cL 12 see 7 C W N 353=30 C 369 relied on 
in 18 C W N 271=19 C L J 29=22 I C 789; 
see also AIR 1930 C 258=56 0 979= 

122 I C 197^ ' 

" — But note that where a decree is 
sought to be set aside on the ground of 
fraud and no other relief is sought the 
Court that has jurisdiction to entertain 
the suit is the Court in the district where 
the fraud was committed and the decree 
obtained 29 All 418 ref. Where, however, 
the decree is threatened to be executed 
and. there is a prayer, for an injunction in 
addition to that rffiief for a declaration 
that decree is null and void the suit cari 
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(14) Particolar Suits Cause of action in (Contd) 
(11) Suit to set aside a decree or 

a plaint or a deed {Contd) 

liP iisstiiuted in the district where the 
executions proceedings are 
I E 1923 Cal 425=2 1 Cj W IS 309=65 1 G 3.1s. 

— A instituted a suit in Feroaepore 
against B, a resident of Lahore. The serving 
officer wrongly reported to the Court that 
B was evading summons,, and an exparte 
decree was passed -against him. B, thereupon 
sued A in Lahore to set aside the decree 
on the ground of fraud. It was held, that 
the suit was maintainable inasmuch as, 
l)V the wrong roport of the serving officer 
part of the cause of action arose in Lahore 
^ 7 P W B 1921=59 I C 2. 

—Similarly, where a decree had been 
obtained fraudulently in Bengal a^d.in 
execution of that decree deft had him 
arrested within the jurisdiction of the Agra 
Court a suit to set aside the decree, tor 
an injunction to restrain the defts from 
executing the decree and for other reliefs 
lies in the Agra Court, a part of the cause 
rction having arisen within the jurisdiction 
of that Court. 39 All 607= lo A L d 

41 I C 352. 

—Defts obtained a fraudulent decree 
iu Balaspur against the piifs who were 
the residents of Arrah District, by suppres- 
sing sunimons in the District of Arrah. Pifts 
instituted a suit in the Court of Arrah to 
set aside the decree on the ground of fraud. 
Held, that the Arrah Court had jurisdic- 
tion to entertain the suit. 41 I C 161. 

-A suit to set aside decree of Court S. on 
ground of fraud was brought at A Held, 
the fraud having been committed within 
the jurisdiction of Court A the suit was 
main tainable eventhough the property 
affected by fraud was situate outside juris- 
diction. 13 A L J 190=28 I C 502=37 A 189. 

— B obtained a decree against N at 
Amritsar and J obtained another decree 
against ISf at Perozepore, B applied for 
the execution of his decree at Amritsar 
and attached certain property of N 
situate at Amritm’. J applied for the 
transfer -of his decree to be executed at 
Amritsar and after the transfer applied for 
rateable distribution. B objected to J' is 
application alleging that his decree was 
obtained fraudulently but his objection 
wns disallowed. Thereupon he filed a suit 
for declaration that J’s decree was 
collusive and fraudulent. It was held that 
the cause of action for the declaration 
arose at Amritsar only after J’s decree 
was transferred and hence Amritsar Court 
haf^ iurisdictiori to try the suit, AIR 

1924 Lah 398=72 I C 392 


; eiv PRO CODE (1908) SEC 20 (Cniih!) 

I ( 14 ) Particular Suits Cause of ^ 

/ > - actiort jn (( oad. * * 

( II ) Suit to set aside a decree 
^ - or a plairtt or a deed (Cofififij 

—Plaintiff, a rekdeiit in Calcutta, 
i sued H, a resident ia Bombay. 
t on business by his gumashta m <ialeutta 
land others resident ,,f 

I aside a release executed m ‘ J 

! his interest in .certain 
in Bombay, on the allegation that it L 
been obtained from him on misrepresent 
tations made by H heR that the «a;,.sc ^ 
i action included the eiSect ot the ,Jcle, si. 
i on' the property in Bombiy.- and did nin, 

! wholly arise in Calcutta 1.3 B L K 9l 
; applied in 25 A 48 and 11 Boin L h 
; and 1 E 601; and A I E 1923 M ^272=72 

! ( J Trade mark 

—The Deft, a resident 
; imblished advertisements and 
I haM-biUs at Muttra in the Agra Dt. adyor - 
I tisiiig his medicine with the name ot pitt h 
I medicine and with his registered trade - 
I mark. The plffi, brought a suiu toi 
' injunction and damages in the 
I Muttr^ Held, that a trade-mark could be 
: infringed by means of advertisement and 
i that, the cause of action having arisen partly 
! at Muttra the suit wap maintainable lu th« 
■ Muttra court. 37 All 446=13 A L 

I C voi 


(15 ) Personally Works for gain. 

I See also under (1) General Principles 
supra. See cases under this head under In 

I ( 16-17 ) Transaction by V P. P. 

i Wi-ere A at Ha.sgani firdored goods 
I of B at Delhi and the goods were sent 
i by Y. P. P. and on taking delivery A 
I found that the parcel did not cent am the 
I goods ordered, whereupon he instituted 
I a suit at Kasganj against B for dauniges. 

I It was held, that the contract, thougL 
I entered into at Delhi, was not completufi 
j till delivery was made and the goods paid 
I for. at -Kasganj, until such deiiviuy 
and payment was made the goods rcnmitied 
i the property of B at ^ Delhi and that rlu* 
Kasganj Court hao‘ jurisdietion to entertain 
the suit 42 A 619=18 A L J 749=2 IT 1.^ L 
B (All) 254=59 I C 159. 

I — Where plaintiffs residents of Liidhi- 
i ana ordered oil cakes from defendants 
i residents of Dai’bhanga and remitted a 
j part of the money to Darbhanga after 
1 they got the goods purchased and alleged 
I that the goods were of bad quality and 
' where the plaintiffs had agreed to accept 
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(!i“!7) Transaction by V. P. P. (Concld) 
the railway receipts which had to be sent 
by V. P, P., by the defendants, the plaintiff’s 
spit for compensation for loss was held to 
lie not at Ludhiana but at Darbhanga 2 

Lah L J 555. 


( 18 ) Miscellaneous 

— If a Court has no jarisdiction, its 
proceedings are corum non judice, and no 
question either of law or fact can be deci- 
ded except that of jurisdiction. 104 P W 
B 1910=83 P E 1910=82 PL R 1910=7 

Ind Cas 718. 

-—A British Indian Court will not 
adjudicate on questions relating to the 
title to, or the right to the possession of 
immoveable property out of British India. 
But the Code does not forbid the insti- 
tution of a, suit for mesne profits of immo- 
veable property outside British India where 
the decree of the Court for mesne profits 
can effectively be enforced by the per- 
sonal obedience of the defendant within the 
jurisdiction. AIR 1928 Nag. 56=10 N L 
J 232=23 N L R 170=106 T C 7. 

— Where the loan was borrowed at S, 
but the defendants were residents of H 
and the loan was also re-payable at H, 
the Court at S has no jurisdiction to enter- 
tain a suit for recovery of the loan. A I 

W 3 
R 1 
L R 
(P. C)=92 
^ I C 760. 

— The jurisdiction of a Court to enter- 
a suit on p hatchitta the parties to 
hioh wore residents of a place within its 
jurisdiction at the time of the execution 
and i he consideration for which was ad- 
vanced at that place, is not ousted by the 
fact that in the notice of demand the 
debtors were called upon to pay the money 
at another place outside the jurisdiction. 
To such a case Ss. 49 and’ 50 of the 
Indian Contract Act were not applicable. 
The money was presumably repayable at 
the place where it was advanced and where 
both the parties resided at the time of the 
transaction 16 C L J 279=15 I C 885. 

— Le tve to sue a deft who resides 
outside jurisdiction may be granted without 
previous notice to such deft: IT L B R 26 

=64 I C 794. 

—Transfer of case from mofussil to 
High Court-Jurisdiction— Letters Patent. 

S. 17 See 15 M L T 1=21 Itid Cas 789 
G. R C ri9QS) SECTIl^ 21 . 


CIV PRO, CODE ((1908) SEC. 21 (Conkl) 

(3) Effect of decree passed without 
jurisdiction 

(4) Jurisdiction, meaning of 
(5| Objection to jurisdiction 

(6) Suit whether includes execution or 
other proceedings 

(7) “Unless there is consequent failure 
of justice ” 

(8) Waiver of objection to jurisdiction 

( I ) Appeal. 

-—Distinction must be drawn between 
cases of want of inherent jurisdiction in 
which case the order passed is a nullity 
and cases in which the Court haying juris- 
diction passes an order which it cannot 
pass i. e. material irregularity in the 
exercise of jurisdiction. Such an order can 
only he challenged by way of appeal 73 
I C.903=A I R ' 1924 M 406. 
—Where jurisdiction is usurped by a 
Court in passing an order against which 
an appeal would lie if it had been passed 
with jurisdiction, an appeal against the 
order cannot be defeated on the ground 
that the order was made without jurisdi- 
ction: 17 C W N 116=16 C L J 77=16 r C 
940; 15 C W N 725 dissented from in 20 
C W N 967=24 C L J 235=35 I C 348; but 
later followed in 27 C L J 115=43 I C 758 

=45 C 926. 

( 2 ) Applicability and scope of the sectloii 

— This section has been newly added 
and is meant to exclude all belated objec- 
tions as to the place of suing. In any case, 
appellate and revisional Courts are now 
prohibited from allowing objections on 
this score unless there has been a failure 
of justice consequent on the case having 
been heard in a Court which lacked juris- 
diction to try it. The section does not 
apply to High Court on its original side. 
Clause 12. Letters Fateut ( Calcutta) is 
not controlled by s. 21 of Civil P C; A I 
R 1929 Cal 358=Ind Rul (1930) Cal 49=49 
C L J 212=56 C 943=120 I C 5^^^^ 

— Simlarly, as to Bombay see 56 B 
324 (333, 348)=34 BLR 236=137 I C 381 
=A I R 1932 B 291=1 R 1932 B 245=A L R 

1932 B 498, 

— Section 21, Civil Procedure Code,, 
does not apply to the Chartered High 
Court in the exercise of their original 
jurisdiction. It does not also apply to a 
case where the objection is not one to the 
place of suing, but one which goes to the 
root of the \yhole suit, such an objection 
to the jurisdiction of the Court, which can 
be taken at any stage of the proceedings. 
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«C1V. PRO. CODE (1908) SEC. 21 (Contd) 

(2) Applicability and aeope of 

the section {CoucUL) 

—Section 21 applies only to objections 
as to sarritorial jurisdiction. It does not 
apply 10 an objection that su-t is coguis^ 
a We only by a Small Cause Court. A IK 
1931 Oudh 411=8 OWN 1019=135 I C 889. 

—It also does not apply to suit hi a 
British Indian Court against a uou-resident 
foreigner on a cause of action which aro^ 
wholly outside British ierntory A 1 K 

19.8 Lab 297=9 Lah«5=29P^L^U40b^^^^^ 

— But it can in a proper case be 
extended to cases which do not 
fall within its terms. A ^ ^ 

=49 M 746=50 M L J 161=95 1 C J2 
— The failure to notice the provisions 
of s. 21 bears an analogy to a mistake or 
error apparent on the face of 
and is a ground for review. A I 
Nag 73=12 NL J 13=25 N L R 104=Ind 
Rul (1929) Nag 165=116 1 C 645. 


(3) Effect of decree passed 
without jurisdiction. 


— S. 21 does not provide against the 
question of jurisdiction being agitated by 
means of an independent suit. No legal 
sanction can attach for a decree which 
rests upon an usurpation of jurisdiction. 
There is no provision in the Code which 
either expressly or by _ necessary 
cation deprives the plaintiff of his right 
-of suit. AIR 1931 All 454=(1931) A L J 
240rlnd Rul (1931) All 360=131 I C 248=53 

All 560. 

All conditions under s. 21 must be 

fulfilled for setting aside decree. 96 

I C 544. 

—Thus a decree passed cannot be 
challenged by a separate suit if obje«tio» 
as to iurisdictiou is waived. A i K 
Lah 449=11 Lab L J 306=Ind Rul (1930) 
Lah 39=120 1 C 279. 

—Judgment of a Court of incompetent 
iurisdiction is not resjudicata. AIR 1926 
Ail 650=95 i C 406. 

—Just as B. 11 of the Suits Taluation 
Act 1887 bars belated objectioiis regarding 
the pecuniary jurisdiction, the present 
- section bars such objections to places of 
suing. On this score, both sections form 
, exceptions to the general rule that a 
decree passed without jurisdicti is a 
nullity and can be declared void by any 
Court to which it is presented, and that 
no amount of consent or waiver could 
. confer jurisdiction on a Court which 
it does not possess. Mookerjeej, however, 
in 27 C W N 542=77 I C 253 has said that 
' s. 21 is an exception to the well established 


C. P. C. ( 1908 ) Section 21 (Cowici) 

( 3 ) Effect of decree passed witlioit 

jurisdiction. ((Jonrid) . 

rule of jurisdiction (as stated above) 
but that this exception cannot obviouslv be 
so interpreted as to have a ivider appUcatio 
i than what is justified by its terms.^ I 
this case land situated outsifie ^unsdidiou 

I was sold in execution of a decree obtaimn 

! liy landlord under s. 66 of Beng. ien. 

{ The tenant had not objected to 
but did so when the landlord went to take 
1 noLesLn It was held that though the 
I decree was validated by s. 21, the execution 
! sale was a nullity. The Madras and Lahore 
Hioh hLo taken coaitrary view 

i th5i if the deft once waives objection to 
iurisdiction it is waived under s. -1 ror 
! ill purposes so far as s. 21 goes: bee ..7 
i M L J 349=63 I 0 46.3; and 47 M L J 
448-87 I C 152; and 11 Ij L J 306-A i Mi 
^ ^ 1929 L 449=120 !nd Cas 279. 

As to how far s. 21 goes see 
(4) Objections to jurisdiction J d 

I Waiverinfra. Cases discussed undei 
I headings show that where a Court has no 
inherent jurisdiction to try a case it ^ann - 
I pronounce any decree, and if it do^ 

! that decree is null and void. But 
i IS only material irregularity in the exeici&e 
of Jurisdiction the decree is not nuiiitv 
i and if objection to such exercise o.t 
i iurisdiction is not raised at earliest oppurtn- 
; nity, or, if raised, is overruled the deeiapj 
i will stand effective like any other valid 
i decree. In other words, distinction mus. 
be drawn between cases of want <d 
diction and the cases in which the 
having jurisdiction passes an order whnni, 

' it cannot. Such an order can only i.o 
challenged by way of appeal ( see A i ii. 
1924 M 406=73 I C 903), hcctir.n -1 
enlarges the scope of this rule by enjo’ting 
in effect that assumption ot ierniunu! 
iurisdiction of a Court will be deeincd t ^ 
i fall under latter of the two ca,teg<nu.s 
distinguished above. 


! ( 4 ) Jurisdiction 

-The jurisdiction of the Court trsn.g 

La remanded case entirely on 

order of' remand. AIR ,1923 Mad 
I 44 M L J 238=17 L W 355=(1923) M N 
I 194=32 M L T (H.C.) 276=72 I C 314. 

— S. 38 does not make it optlontd to 
i a Court to execute its own decree, or to 
; transmit it to the Court which has tc^rn- 
torial jurisdiction, if the original bourt 
i has lost jurisdiction over the fBdjsct- matter 
I of the suit. A I B 1921 Mad 4>i=K» h 
i 16=46 M L J 250=(1924) M W N 

! —Unless pending cases are expressly* 
i transferred by a notification effecting 
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C.P.C. (1908) SECTION 21 iOontd) | 

{ 4 ) Jurisdiction. (ConcUL) i 

change in the territorial jurisdioti on of a i 
Court, the Court does not cease to have i 
jurisdiction to decide the matter despite ! 
the change in its territorial jurisdiction. ! 
A I E 1925 Mad 117; A I E 1932 Mad 418 ' 
(F. B.) and 4 A L J 213 Eelied on. A I E ! 

1933 N 818=A L R 193J N 373. j 

— Change of place of performance of | 
contract does not necessitate fresh consider- i 
ation. Place of performance of new contract j 
determines the jurisdiction of court. 1917 ; 
M W N 779=:6 L W 717=22 M L T 512 i 

=45 1C 401. I 

— Eevenue Court— Buildings in a 
Mahal— Partition— Xo power to make a 
division of Buiidings. See IT. P. Land Eev 
Act Ss. 106 and 111;: 27 I C 543. ; 


(5) Objection to Jurisdiction 

(a) General 

If objection to jurisdiction of court is ; 
taken, court is bound to entertain it and i 
give eifect to it, 4 U B E 75=65 I C 68.. 

— Objection to jurisdiction taken in ' 
lower Court at later stage must be enter- : 
tained in revision. A I E 1930 All 873= 
(1930) A L J 997=52 A 947=132 I C 35. 

—But it should be noted that question 
of jurisdiction can be raised only if preju- 
dice is proved first. iV I B 1924 Pat 527=2 
Pat L E 74 Civ .=80 I C 745, 

^ — Defendant residing within the juris- 
diction of another court — objection raised 
late— Duty of court under Order ¥11, Eule 
10 to return plaint. See 4 S L E 264= 

10 I C 980 

(h) When it map he raised 

—An objection as to want of juris- 
diction, the validity of which is patent 
on the face of the proceedings, can be 
taken at any stage of the proceedinffs-12 
Bom 155; 7 Ail 230; 7 W E 490; 4 W E 
Mis 21; and 2 W R Act X, 76. and A I E 
1924 P C 95; 51 Cai 361=1924 Mad W N 
79=7 Xag L J 62=34 Mad L Tim 62=19 
Mad L W 547= 20 Xag L E 33=51 Ind 
App 72=22 All L J 386=46 M L J 628=26 
Bom L R 586=28 Cal W X 977=5 L E PC 
216=83 Ind Cas 531 P C and 36 Cal 193 
t201)=l Ind Cas 913=5 Cal L J 6il; 7 Cal 
L J 152 and A I E 1919 P G 150-42 
3Iad 813=46 Ind App 151=17 All L J 694 
=21 Bom L R 914=30 Cal L J 209=23 Cal 
W X 1033=37 M L J 11= 26 Mad L T 127- 
J? E ^ 36^=1919 Mad W N 502=51 Ind 
Cas l&o P C and od Bom L B 1364=A I 
K 10o2 Bom 42=135 Ind Cas 170. 

-Objection as to jurisdiction, although 
110 leave obtained as to property out of 
3unsdiction, can be taken for first time at 


C. p. C, (1908) SECTION 21 (Contd) , 

(5) Objection to Jurisdiction (Co'wtd) 

(b) When it may be raised {(iontd) 

Appellate Court. A I R 1929 Cai 358=Iad 
Rul (1930) Cal 49=49 G L J 212=56 C 94(1' 

: =120; I C 577. 

— Section 21 forms an exception to 
the general rule stated above and therefore 
no objection as to place of suing can be 
taken in appeal or revision unless such 
objection was taken in the Court of first, 
instance at the earliest possible opportu- 
nity, -and unless there has been a conse- 
uent failure of justice. 9 Bur L T 119=36 

1C 43L. 

— See to the same effect A I R 
1929 Ail 236=Ind Eul (1929) All 744=H7 
I C 824 and AIR 1930 Lab 1016=Ind Eul 
(1931) Lah 84=31 P L H 616=128 I C 496 
and A I E 1931 Oudh 136=Ind Eul (1931) 
Oudh 107=7 0 W X 1079=14 E D 664=12- 
9 I C 33! and A I E 1931 Lah 142=Ind Rui 
(1931) Lah 401=32 P L E 50=131 C 276; 
and A I E 1931 Oudh 136=7 0 W X 1079 
=14 E D 664=Ind Eul (1931) Oudh 107= 
129 I C 331 and 1918 M A¥ X 661=47 I C 
764; and 48 I C 465; and 41 I C 161; and A 
IE 1921 M 455=61 I C 537. 

— Appellate or Eevisional Court cannot 
allow any objection as to the place of 
, suing unless it was taken in the original 
; Court, and even then, unless there was a 
consequent failure of justice. A I E 1928 
. Pat. 324=7 Pat 216=9 P L T 789= 1 08- 

I € 321 

: see also (1918) M W X 661=47 ! C 764.. 

i —Objection to, valuation of claim and 
I jurisdiction cannot be raised for the first 
time in second appeal.A I R 1930 Mad 
I 541=Ind Eul (1930) Mad 922=126 I C 730 
see also 48 I C 465 and 15 R D 158. 
i — Where a case was tried in 1906 in 

' a Court which had no territorial juris- 
diction over it and in appeal iri 1914 the 
: question of jurisdiction was raised : Held 
' that S. 21 applied to the case as the 
provision related to the procedure of the 
appellate Court 87 P E 1914=234 P L ll 
1915=26 I C 543. 

' ^ — xin objection that the suit will not 

! lie in regard to immoveable property lying 
I in the Agency Tracts is not an objection 
as to the place of suing within S 21 
of the C. P. Code. 42 Mad 813=51 I C 185- 

(P C) (reversing on appeal 34 I C 411). 

— Where there has been no failure 
of justice from the trial of a case in a 
; wrong Court, the plea as to want of terri 
' torial jurisdiction cannot be entertained 
in appeal. 26 I C 548 foil 21 P W E 1919 • 
=49 I C 441. see to the same effect 19 A L . 
J 305=62 I C 399= A I E 1921 A 66; and 
: A I E 1922 0 124; and A I E 1931 Lah - 
1 142=Ind Eul (1931) Lah 404=32 P L E 50= 
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.C. p.c (1908) SECTION 21 (CoKfaZ) | 

( 5 ) Objection to Jurisdiction! {ConcU] j 

■(b) When it may be raised {ConclJ) \ 

ni i C m and 79 I C 857=A I R 1925 M ! 
llV-LFh ind Gas 694=22 Cal W N 517| ; 
and A I U G 345=6o Ind- Gas 83.>=4,) 
(XI '17-33 Cal L J 497; and 18 Ind Gas > 
f'!( -45 Pun L E 1913=40 Pun W R I9IJ; 
and 37 lud Gas 114=93 Pun Re 1916; and 
A T yt 1922 ijab 164=65 Ind Cas 86a; and ■ 
\ I R 1931 All 556=131 Cas 603; 45 ■ 
Ind Cas 401=6 Mad L W 71 (=2- Mafl ^ : 

r)V>-l9l7 Mad W N 779; and A L R 
«udh 124 ,u,d 32 P L E 874=1932 Lah 
135=136 Ind Cas 17; 55 Incj _Cas 442 But a | 
deft refusing to produce evidence on mevits 
cannot contend that there has been failure 
of iustioe on account of , non-productiou of ; 
evidence; and objeoticin as to place <rf ■ 
suing cannot be raised in appew. A i K ■ 
1930 Lah 1016=Ind Rul. (1931) Lab 64=31 
P L E. 616=128 I C 496. : 

—Similarly Avhere there was absence i 
.of proof of failure of justice due to trial 
■in wrong district objection was n^ ?-P“f 
136 I G 17=32 P L E 874=A I R 1932 L 
^ 135=1 R 1932 L 193. 

—An order passed by an appellate 
-Court alloAving an objection as to the place 
■ of suing should consider and decide whe- 
ther there has been a failure of lustico 
• consequent on the suit having been insti- 
-tuted in the wrong Court, 17 A L J 1034 
=42 A 74=52 I C 801. 

—Objection as to jurisdiction cannn()t 
.he raised 'in any subsequent proceeding it 
its absence was dependent upon a M 
within the knowledge 

—A defendant cannot raise the ques- 
tion of jurisdiction when the case is 
transferred to the High Court P™>it to 
his objection. 9 S L E 164-32 1 C 629. 

—Objection to jurisdiction on the 
ground of valuation should be taken ut 
■the earliest opportunity. Nomina value put 
for Court fee-Real value should be_ put 
for iurisdiction. 43 Bom, 507=17 A .L J 
- 418 - 25 ^ M L T 298=29 G L J 452=21 Bom 
4 E tsAo M L W 274=24 0 W N 33=46 
-I a S m L J 437 (P C)=50 IC 280. 

—It has been held by Bombay High 
Court that S. 21 does not preclude the 
nhieetioti aboni Iurisdiction being raised 
■ifi fresh Lit. A I R 1926 Bom 481=28 


(6) Suit whether includes execution 
or other proceedings. 

—Principle of S. 21 applies to execu- 
.4 tion proceedings 18 I C 498 see al^ 43 
Mad 135 (E D) and see the Full Bench 


C. P, e. (1908) SECTION 2! (Co7itd) 

(6 )Suit whether includes execution 

or other proceedings, (Cowc/ri) 

decision of the Madras High Court ^ iu. 

— Ramesam J. It is not permissible 
to use s. 21 in execution proct^diiigs 
Devadoos J. Principle applies. A I E L'-8 
Mad 746=28 L W 88o=Ind Rul (1929) Mau 
' 289=114 !X 545. 

—Section 21 applies also to an appli- 
cation for setting aside an ex parte decjee. 
A I E 1930 All 873=(1930) A L J 9M 
A 947=132 S C 

— But not to an execution sale held 
by a Court without jurisdiction. 27 C W N 
I 542=77 I C 253=A I R 1923 C 619. 

—Objection to territorial jurisdietioii 
! cannot be taken after confirmation of 
i execution sale. 26 M L C ^79^ 

I —Waiver of a right to object to 
jurisdiction before the passing of the 
final decree in a mortgage suit will not 
imply a waiver of the right to object in 
execution proceedings to a sale of the 
property. A I E 1927 Mad 627=50 M 
882=52 M L J 605=38 M L T 351=25 h W 
' 671=(1927) M W N 282=103 I C 245, 

—And it has been held that the sectioB 
! has no application to cases of foreign i 
judgments sought, under the provisions of 
s. 44 to be executed in British Indian 
Courts A I E 1925 Mad 788=21 L W 330= 

86 1 C 492, 

I —Although S. 21 C. P. C. does nofeiu 
' terms apply to appeals, the principle under- 
lying it is of general application so as to 
1 cover proceedings other than original 
suits. A I E 1933 N 319= A L R 1933 N 373. 
As to applicability to Insolvency jn-oco- 
dings See 18 C W N 1050=20 I C 370. 


(7) “ Unless there is consequent 
failure of justice ” 

I —See under (5) Objection to Jurisdie- 
i tioii (b) when can objection be taken-snpra. 

(8) Waiver of objection to Jurisdiction. 

—When in a cause which the Judge 
i is competent to try the parties witlioui 
i objection join issue and go to trial upon 
i the merits, the defendant cannot subse- 
i Queiitly dispute his jurisdiction. 13 I A 
' 134 followed. A t R !933 S 265, 

i —An objection to jurisdiction on 
i o-round of undervaluation is capable of 
! Liver. AIR 1920 Pat 360=57 I C 378. 

—Where a Court has no jurisdi<itiosv 
I no consent of parties can give it jurLsdic™ 
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C. P. C. ( 1908 ) Section 21 {Conid.) 

( S ) Waiver of objection to 

Jurisdiction 

tioo 5 Gale 489. See also 9 Bom H C 242, 
and 24 W R 205; and 9 Bom 265; 31 Calc 
849=8 Calc W N 705. and 116 P L R 1915= 

29 I C 796; and 42 I C 711=45 C 519; and 
21 C W N 320=44 C 595; and 13 Bom L 
R 158=10 I C 746; and 21 C W N 1109=41 
I C 276; and AIR 1923 L 425=75 I C 
590; and 33 I C 619; and 51 I C 237; simi- 
larly as to waiver : A I R 1914 PC 140; 

12 I C 464; AIR 1925 P C 155; 13 C W 
K 835=3 I C 466: SIC 816=33 B 664; 4 I 
C 830=34 B 171; 29 Bom L R 273= A I R 
1927 B 663; 56 I C 532=47 C 770; AIR 
1925 C 812=52 C 559; AIR 1923 M 497; 

and 46 ! C 929. 

—But by s. 20 of the Presidency 
Small Cause Court Act, XT of 1882, it is 
provided that “when the parties to a suit 
which, if the amount or value of the 
subject-matter thereof did not exceed two j 
thousand rupees, would be cognizable ^ by j 
the Small Cause Court, have entered into | 
an agreement in writing that the Small j 
Cause Court shall have jurisdiction to try ’ 
such suit, the Court shall have jurisdiction 1 
to try the same, although the amount or 
value of the subject-matter thereof may 
exceed two thousand rupees.” A Small 
Cause Court has no jurisdiction to enter- 
suits for accounts and consent of 
parties cannot give a Court jurisdiction i 
which it has not. 8 Bur L T 96=27 I C 803. I 
-—Courts’ order or judgment is a ' 
nullity, if it had no jurisdiction over the | 
subject matter. A I R 1926 Bom 1 (P B) | 
=50 Bom 1=27 Bom L R 1281=9r I C 847. j 
—Not taking objection to jurisdiction : 
in lower Courts will not confer jurisdiction 
a Court which it does not have other- 
3 L L J 380=76 P L R 1922. Nor 
can estoppel— Estoppel of defendant confer 
jurisdiction. 27 I C 11; nor subsequent 
action or conduct 5 Pat L W 199=(1918) 
Pat 65=45 ! C 72; nor can long continued 
practice confer jurisdiction where there is 
4 L W 402=37 I C 436. 
“Where a Court has no inherent 
jurisdiction to try a case it cannot pro- 
nounce ^ any decree, and if it does, that 
decree is null and void. An objection 
ii& to jurisdiction can be taken at any 
time and in any stage of the case and 
cannot be waived-held with regard to 
a case ^falling under S. 21 ( a ) Bengal 
and IJoited Provinces and Assam Civil 
Cmn-ts Act, XII of 1887, 4 Pat L J 202= 
^ ^ C 920. See 'also 3 A 1/ 

1905; and 1931 A LJ 
240=A I R 193P:A "454=53 A 560; and 25"; 

^ ^ 1914=244 Pun L R 1914 

-1ni< .PtTI n.W 1> mi ,1 . T . -r nr.. n.-,. 


C. P. C. ( 1908 ) Section 21 (Co7itcl) 

(8) Waiver of ohiection to 

Jerlsdiction (C'o?^/d)- 

— Proceedings by court without juris- 
diction are nullity so far as strangers ate ^ 
concerned. 39 Mad 1031=19 M L T 93= 

32 I C .J91. 

—Thus an Agency Court has no right 
to sell the right to collect Kattubadi in . 
villages situated beyond the limits of its ■ 
territorial jurisdiction. AIR 1924 M 144= 

'76rC 269;,. 

— But it is held that parties cannot 
waive question of jurisdiction but High 
Court may or may^ not interfere in a . 
case where jurisdiction is waived. 40 All 
666=16 A li J 679=46 I C 647. 

— S. 21 is an exception to the well- 
established rule that where the Court has 
no inherent jurisdiction over the subject- 
matter of a suit its decree is a nullity 
even though the parties may have consented 
j to the jurisdiction of the Court. Jurisdic- 
! tion can be conferred on a Court if the 
I parties have expressly consented to such a 
I procedure by constituting the Judge as 
1 their arbitrator. AI R 1923 Cal 619=27 G 
, ' W N 542=77,1 C 253... 

—Per Wallace, J — Transfer of local 
jurisdiction automatically effects the trans- 
fer of all suits and proceedings arising 
originally from that local jurisdiction. S. 21 
I governs all cases of want of territorial 
i jurisdiction. AIR 1924 Mad 697=34 M L 
i T 275=47 M L J 192=20 L W 467=87 ' 

; . I C 341. 

I —The principle underlying s. 21 is 
I that the objection to territorial jurisdic- 
! tion is cured not merely for the purposes 
1 of the Appellate and Rivisional Court, but 
i cured entirely and for all purposes. A I 
I R 1925 Mad 117=47 M L J 448=87 I C 152. 

I — So where an objection as to place of 
suing is not taken in the lower Appellate 
Courts the plea must be deemed to have 
been waived. A I R 1920 Mad 1019 (P B); 
AIR 1932 Mad 418 (F B); A I R 1925 
Mad 117 and A I R 1924 Mad 697 referred 
to : A I R 1933 N 319=A L' t 1933 N 373. 

— But mere omission to apply for tran- 
i fer does not amount to acquiescence : 18 ■ 

I OWN 1340=27 I C 232. 

; — In a suit brought in the High Court 

in the exercise of its ordinary original 
I civil jurisdiction, for the recovery of certain 
I jewels or payment of their value, the 
! plaint contained no averment showing that 
I ! the cause of action or part thereof arose 
; within the local limits of the jurisdiction 
I I of the High Court but alleged that the 
I I deft, resided within the local limits of its 
i jurisdiction. The deft, received a summons 
while he was irt: 
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C. R C. ( 1908 ) Section 21 iConclcl) 

(S) Waiver of objection to Jurisdiction (Concld) 
to the jiiriscliction of the Court but merely 
asked that another summons should be 
sent to him. He did not appear at the 
hearing of the suit and an exparte decree 
was passed against him. He. applied to the 
High Court to set aside the exparte decree 
on the ground that he had not been served 
with summons but his application was 
dismissed and the order dismissing it was 
confirmed on appeal In a suit filed by 
him in the Sub Court of Tanjore for a 
declaration that the decree of the High 
Court w’as null and void for want of juris- 
diction, held, that he must be deemed to 
have submitted to the jurisdiction of the 
High Court and could not therefore subse- 
quently question its jurisdiction. The 
principle of S. 21 C P C is applicable to 
the case. 37 M L J 349=26 M L T 186= 
(1919) M W N 636=10 L W 293=53 I C 463 

— Irregularities in initial procedure 
such as if objected to would lead to dismi- 
ssal of stiit — If Court competent to try and 

parties join issue on merits without objec 
tion, no subsequent objection on the ground 
can be allowed. A I E 1931 Cal 327=34 C 
W N 999=m I C 396. 

C. P. C. (1908) S. 22. 

Spnopsis 

(1) Scope of the Section 

(2) ^Application for transfer 

(3) * Notice 

(4) Original side of the High Court 
(5-6) Transfer when allowed 


( i ) Scope of the Section 

—This section embodies in more con- 
venient form the provisions of s. 22 of the 
old Code and is in tented also to replace 
s. 20 which has been wholly omitted. See 
28 Bom L R 1442=100 I C i54=A I R 1927 

B 79=51 B 26. 

— Ss. 22 and 23 C. P. C. do not apply 
to a case in which the question is whether 
a suit should be tried by a Court subordi- 
nate to a High Court or by a High Court 
and such a case is not covered by the 
iiimvi.sioiis of C. P. C. In the abse^ice of a 
rule of law. applicable to’ a case of this 
kind the aid 'of S. 151 can be invoked in a 
proper case and it is open to a High Court 
to exercise powers sirniler to those con- 
templated by S3. 22, and 23. 69 I C 712* 27 
M h J 645, 45 C L J 71; 77 I C 408 
referred to. A L R 1934 A 142. 

. • . —These two sections, again, differ from 
S. 24 C. P. C. in that their scope is limited 
to cases under ss. 16 to 20 in which the 
piff has the choice of more Courts than 
one. 12 A L J 896=24 J C 318; see also A 
I R 1923 L 288=71 I C *268, 

%(l. ■41. ('l) cc 


C. P. C. (1908) SECTION 22 (CWd) 

(I) Scope of the Section (C'owcM) 

— -S. 24 of C. P- 0. is wider in ifn- 
scope than s. 22, CPC and no notice by 
the party applying for transfer before the 
applicatin is required under s. 24 C. F C. 

. ■ A L R 1933 L 745. 

i — Under the present section both 

I Courts must be competent to try the suit: 

I 118 I C 393= A I R 1929 L k75. 

: — As to the power of High Court to 

transfer suit to a Court subordiimte to* 
another High Court see under s. 23 C. P.C* 


( 2) Application for Transfer 

— ^Application under this section shoulcE 
be made according to the old practice by 
petition and affidavit: ( see 8 Ind Jur 143= 
9 C 980 ), but it is not mandatory. 162 I** 
L R 1912=14 I C 561. 

—An application under s. 22 not 
presented at the earliest possible oppor- 
tunity must be rejected: 7 h L J 93=2S 
P L R 465= A I R 1925 L 322=88 I C 531; 
see to the same effect 11 P R 1917=35 I C 
616; and the provision being mandatory 
application must be made at or before 
settlement of issues: 78 I C 608= A I R 

1925 L 175,. 

— But it is only when a suit may be 
brought in the one or other of tw 0 
Courts, both of which have jurisdiction, 
that an application may be made for 
transfer. Where the jurisdiction of one of 
the Courts is denied an application cannot 
lie. A I R 1923 Lah 288=71 I C 268. 

— see to the same effect 12 A L J 89<i 

=24 I C 318; and 21 O C .217=48 i C 105., 

and 1 Pat L T 277=56 I C 920. 

—And where the application is merely 
an attempt to get an order from the Court- 
which -^vould enable the petitioner to evade 
the question of jurisdiction decitled against- 
him, the apxffication will not be allowed. 

A I R 1927 Lah 183=100 I C 67.. 


( 3 ) Notice 

■ —Notice under s. 22 is Imperative: lOf 
I C 593; even s. 151 of the Code does not 
empower the Court to wholly ignore this 
provision. 16 P LRl917=15(f P W R 1916= 
11 P R 1917=35 I.C 616. 

( 4 ) Original side of the High Court 

— Ss- 22 and 23 do not apply . ■wlier'e ^'' 
transfer to the Original side of a High 
Court from a Court subordinate to another 
High Court is desired. The High Court 
has^ inherent jurisdiction to grant the 
petitioner the relief for which he asks by 
an order of stay what the right of a 
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€. P. C. (1908) SECTION 22 {fioM) 

( 4 )Ofifinal side of the Hi^h CmxX. {Concld) 

.piaHitifE to institute a 'suit in a Court in 
which the law permits him to sue should 
not be interfered with by the High Coux’t 
in exercise of its extraordinary jurisdiction 
unless the suit is brought in bad faith for 
the purpose of working injustice The 
mere fact that it would be more convenient 
to the Jipplicant to have the action tried 
-elsewhere is no sufficient : reason to force 
the plaintiffs summarily out of the Court 
dn which they arc entitled to sue and to 
deprive them of the substain tiai sum 
expended by them on Court-fees by the 
application of inherent powers not utilised 
in practice except for the purpose of 
preventing or remedying grave abuse. A 
I 11 1924 Lah 306=69 1 C 772. 

—Whore the cause of action wholly 
arose within the original jurisdiction of 
'ttie idarlras High Court, the mere fact 
that Goth parties were residents of Punjab 
was held not to be a snffioient ground for 
stay of suit. ^ 27 10 455, 


(5’6) Transfer when allowed. 

—In applications for transfer of suits 
the defendant must show that considera- 
tions of convenience outweigh the plaintiff’s 
right as arbiic’dires : and one should 
rather look to the allogatiotis of the 
plaintiff than that of the defendant in 
considering such applications. A 1 R 1928 
Mad 15=39 M L T 401 =(1927) M W N 607 
= 105 I C 870 for it is the right of the 
plaintiff to choose the forum for his 
action, and in deciding whether the plaintiff 
should be deprived of that right, a very 
strong case must be made out by the 
defendant, and further in deciding whether a 
suit should or should not be l:ransfeiTecl 
plaintiff’s convenience also should be 
looked to. A I R 1928 Lah 159=105 I C 
869 see to the same effect 8 L L J 578-97 
P L R 831= A I R 1927 L 14=97 I C 390- 

L J 200=34 I C 586; and 21 0 C 217=48 I C 
105; and 167 P B 1919=54 I C 935. That 
IS to say, defts can, by showing clear 
balance of advantage in the way of con- 
venienee and expense, override the plffi’s 
choice of forum 11 0 L J 377=86 I 6 239 
=A I R 192 4 0 4r0. 

—Whether sufficient grounds exist 
depends upon the tacts of each ease: mere 
coQverjieiice is not a sufficient ground for 
transfer: 69 I 0 239=A I R |92l L 304^ 
■see to the same effect 21 0 C 217=48 I C 

105 


A suit can be transferred only uron 
two grounds yiz. (a) that there will Ut be 
an impartial trial hy the trying court and 


CIV. PRO. CODE (1908) SEC. 22, 

(5-6) Transfer whew allowed (CW*?*:/.) 

(2) that there is a manifest' prepouderaiice 

of coiivenieiice to the petitioner if the suit 
is trans ferred t o the other Court. The edn- 
venienee of the pits, and their ^vitoesses 
has also to be considered particularly as they 
have in the first instance the right to choose 
the venue in which they would j/i'osecutc 
, their suit. 1 ' Pat L T 277=56 1 . G- 920. 

^ —That MS. in a. particular case eon 
vemence may justify transfer: 62 I G ll5. 

= A. 1 R 1921 0 210=48 C: 5'3. 

—Although the mere cojivenience of 
the deft is no ground for transfer of a 
case, when piff has the choice of the 
forum yet where the plifs subsequentlv 
instituted cross-suit which is merely 'f, 

, counter-blast to the deft’s previouslv 
I instituted suit, it would be in' the bi 
I terests of justice to traii.^^fer the suit s.) 

! that both the suits nuiv be tried to- 
' . A L R 1933a 745. 

Ihe mere fact thnt the <Iefendarit 
resides outside iuid that all his Mn'ideiice 
is available outside the jurisdiction of*! 
court is no groufid for tratisferrin^ a 
suit from the court where it iia.s bept, 
origiii:.l]y iustiiiited. 8 ,S L R IL 

25 I C 5U. 

\^ljeie a suit tor specific i^erfonii- 
aiice of a i^mtract to sell immoveable 
property at M was filed at M and the 
defendants applied to have it transferred 
to K departure from the ordinary rule 
would not be justified merely because the 
correspondence was conducted at or 
that some of the witnesses would come 
from K, or again that it would be much 
more convenient for the defendants to 
have the case tried at K. A 1 R I 92 * 

Lah 183. 

1 v'dwl® it was established that 
almost all the evidence would be available 
only at the place to which a ; transfer is 
applied for, the transfer should be 
allowed. Application for transfer should 
be made as early as possible. AIR 1924 
Lah 304=69 I C ■ 239 m; 

-All dealings taking place at Karachi 
—Persons from whom goods brought and 
to whom goods sold residing at Karachi 
—Accepts relating to dealings being at 
ilarachi Balance of corn^enience held 
^eatly in favour of case being tried at 
Karachi, though both parties lived at 
Delhi. A 1 B, 1923 Lah. 383=72 1 C 39i 

C. P, C (1908) SECTION 23. 

Synopsis, 

(1) Scope of the section 

(2) Competency of Court 


|1|7; 
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CIV PRO COOL XIW) {CouttL) , 

(S) Power of High.Com’tvto. transfer “suii 
to- a : Court siibordimite to a differenf 
Higb Court 

(4) Subordinate, meaning, of. 

(I ) Scope 01 the section 

— ITiider the old practice applications 
of this nature to a High Court were 
submitted through the District Court, but 
this has been altered under the present 
Code. 

--S. 2b of the old C. P. Code re- 
quired that a Court must be satisfied 
that justice is more likely to be done by 
the suit being instituted in some other 
Court before it requires the plff, to do so. 
In the new Code the discretion is left 
completely unfettered. Very strong rea- 
sons . must be shown under the new, as 
required in .the old- Code for depriving a 
plif. of; the right to bring his suit in any 
Court allowed by law. 13 B 178: 5 A. 60, 
9 C 980, 6 G. P, 116, foil 7 Bur L T 1=7 
L B E 129=21 I C 345. 

. • — The plaintiff has the right to chose 
the forum of trial, and a case can be 
transferred from one court to another, 
only wheir, 'the Court is satisfied that 
the* proceedings in the trying Court con- 
stitute aii: abuse . of the' ■ pi'O cess of the 
Coiirt. 1 Pat. L T 389=50 I C 649 See 
also uase under S. 22 — (1) "Scope of the 
section. Applications for transfer of Civil 
cases, are extraordinary procedure and 
some good cause must be shown why such 
a procedure should be exercised. Where it 
was Alleged that witnesses resided in a 
distant places within the jiirisdiction of 
another -High Court Held '^lot sufficient 
cause.. ■ 24 I C IQl-. 

If the, : suit' will be more expedl- 
tioiisly nnd inpre ecdnomicariy decided ' in 
the briginal Court the transfer is nniiecess- 
avyv... 4.0 W 1114=A I t 1928 0 89. 


■ {%) Competency of -Court.-’' ■ 

" ' -^The Court to which a suit is - trans- 
ferred niiist be cumpeteht. 'to ' trj^ iir^AAj 
i. C .tEA933 A 333.=A! R 1913 A 

■ — The ' first hearing: contemplated by 
the-- section is' the hearing,’ when the’ ease 
i.s ready to be heard and proceeded with 
Where the several defendants are residing 
some at Delhi and some at Calcutta and 
where the Estate in respect of which the 
suit is brought is being administered by 
one court, and Ahe cause of action arose 
wholly within the court’s jurisdiction, thilt 
is tlie proper court to try the suit. 150! P 
■ ^ L E 1914=65 P W E '1914=25 I C 723, 


CIV PRO CODE ( 1908 ) SEC. 23 ( Cm^ehl ) 

(3) Power of High Court fo trafister suit 
to a Court Subordiflate to a different 
High Court 

■ —The Bombay .and Patna High Couf Is 
have held that under sab-s (3) High Ci>nrt 
has jurisdiction to order the iransier of a 
suit even to a Court, outside its appelhile 
iurisdiction, A I E 1927 Bom 79=ni .BMim 
26=28 Bom L It 1442=100 I (J 'IM; A i K 
1928 Pat 640; See also 1 Ihit L T 277=51; I 
C 920. ( dissenting from Nagpur d C (hurts 
view to the contrarv in 13 N !j E 81 = 

40 I C 393 g 

— Thus an' ex|)artc decree i>y' Calcutta 
Court— Execution sought at Surat Cotiia — 
Suit for declaring the decree luiil and void 
brought in Surat Co'irt — Suit cannot ixj 
stayed under s. 151— Application ought to 
be made under s. 23 (3) for an (ualer 
the vsuit should be traiisferred to CaicuMa 
High Court. A I K 1927 Bom 79=51 B 2r,c 
28 Bom h Pi '1442=100 I C 154. 

— The Upper Burma and Dndh d C 
Courts hold that such High Court shnnid 
direct the plaint to be returned for |n*c- 
sentation to the proper Court but canr?ot 
transfer the suit for trial to a Court 
subordinate to another Court: U B R 1907- 
1909 CPC -25=4 I C 814: and 20 I C 758 

(Oudhg 

— A party approacliing High (.loyrt 
after t:dsing transfer proceeding.s in triai 
Court is not guilty of delay. A 1 R 1928 
Mad 15=39 M L T 4<H.-(1927t 31 W N 6t'?7 

= IOfi I C 810v 


(4) Subordinate, meiuiiiif of.’ 

— For the purposes of trar.sivi' :ippl: 
cations the Original Side Judge is sub- 
ordinate to the Appellale bide ol,‘ elie Bbjh 
Court. A I. R 1923'.. IBm- 22=1 Bur L\} 

■ 194=11 L H a 44r,=77 I C 408, 
— See to ..the .same effect the LulMiro 
High Court’s view: .in. A I R 1929 -L IS3. 
not. following its ■ own ruling in 69 I C 
_. • . 772= A I R 1924 L IDA 

—But the,’ „ Calcutta High Court has 
held that '.a Judge of ,,!he Original Si tie 
not being subordinate to the High Court 
an application for the transfer of a suit 
pending before him will not lie before a 
Bench of the same High Court. A I E 

1927 Gal '290=45 ^' C L J 71=1 it I C 3li, 
C. P C. 1908 SECTION 14. 

— This section «appiies to H. €. aiu! 
Pro. S. C. C, not in Ajmere or Merwara-* 
Beg. I of 1877, ss, 2 and 26. 

(1) Appeal or revision. 

(2) General principles, scope and object* 

(3) Appeals transfer of. . ' 
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(4) At any Stage. 

(5) Competent Court. 

(6) Court of Small Cause. 

(7) Court Subordinate to the District 
Court. 

(8) District Court. 

(9) Grounds of transfer, 

(10) Jurisdiction. 

(11) Notice. 

(12) Pending before it. 

(13) Retransfer. 

(14) Suit whether includes other pro- 
ceedings, 

(15) Miscellaneous Cases. 

(16) Practice, 


(I) Appeal or revision. 

— Where Small Cause suit is traus* 
ferred to Munsif’s Court, proceedings in 
fhe latter Court are governed by Provincial 
Small Cause Courts Act, and no appeal 
lies. AIR 1928 All 609=26 A L J839= 

no l C 493, 

— Order for costs forming part of 
■order under s. 24 of C. P. C. read with 
•s. 15 of the Upper Burma Civil Court 
Regulation is not a decree (1917) 3 U B R 

61=44 I C 690. 

— Case iransfeired to Munsif appoint- 
ed under s. 9 of Act 11 of 1896 from a 
Small Cause Court — Appeal lies to Sub- 
Judge AIR 1924 All 761=22 A L J 880 
=L R 5 A 725 Civ=82 1 C 292. 

— Munsilf vested with Small Cause 
powers succeeded by a Munsit not having 
such powers-Pending cases must be tried 
.as original suits-Appeal see 29 I C 996= 

37 A 450. 

—Judge having Small Cause as well as 
regular jurisdiction transferring Small 
•Cause case to regular side Appeal lies 15Bom 
L R 1036=21 I C 832=38 B 190. 

—As to whether transfer of order in 
•execution of a small Cause decree is 
appealable see A. 1. 

—As to revision see A W N 1882, 62. 

—An order passed under this section 
will not be interfered with in revision; an 
4appeal lies from the final decree 6 All 233 
but this case was dissented from in. 78 

I C 614. 


(2) General principles, scope 
and object. 

... . High Court or the 

District Court can transfer under s 24 
tne proceedings of any case to any other 
Court of competent jurisdiction when 
once the Mnasitis fully seized of the case, 
ouch transfer is not invalid because it mav 
affect some other order of the Berenue 


CIV. PRO. CODE (1908) SEC. 24 (C'oMtrf) 

(2) General principles scope 

and object (Uowid) 

Court. A I r' 1931 .All 28 (2)=14 r' D 654 
=L R 11 A 300 Rev=53 A 62=(1930) A L 
J grind Rul (1931) All 639=133 i C 319. 

—Under the present Code, however 
the scope of the section lias been much 
widened and is practically made exhaustive 

40 I G 393=13 N I R 8. 

— District Court, is subject to High 
Court Circulars if any. luid a District 
Judge cannot tiaisfer a case already 
decided bv the original Judge. 24 M L T 
32=(191Sj M W N ‘291=8 L W 259=45 i C 13. 

— Nor should a Dist. Judge withdraw 
a suit under S. 24 of the C. P. C. merely 
because in an analogous case a Subordinate 
Judge had taken -what in his opinion was 
an erroneous view of the law He should 
not also transfer a suit merely to enable 
himself to dispose of it on preliminary 
ground. 15 I C 569. 

—Where the District Judge's direction 
to the succeeding Munsif was by means of 
an order which ran as follow's: — 

Small Cause Court eases pending in the 
Court of the Munsif of Bansi will be tried 
by the present incumbent of the office as 
regular suits, as he has not got the Small 
Cause Court powers. The attention of the 
said learned Munsif be drawn to S 35 of 
the Small Cause Courts Act, and these 
cases should be dealt with as provided by 
the Small Cause Courts Act.” The order 
was held not to be an order of transfer 
within the meaning of S. 24 C. P. C, but 

was merely drawing the attention of the 

Munsif to the fact that there w^as a pro- 
vision ill the Small Cause Courts Act in 
S. 35 to the effect that the successor of 
the Judge, Small Cause Court, should try 
the suit. 54 A 171 (177)=1931 A L J 953= 

■ AIR 1931 A 574, (FB). 

— S. 8 (2) of the Honorary Munsif ’s 
Act 1896 excludes the operation of the 
j persent section. 4 0 L J 71=19 I C ilD. 

[: — See also. 5® I C 648. 

* - — The section does not apply to a 

temporary Court having no definite juris- 
diction, 3! M L J 22. 

— Where an appellate Court has made 
an order of reference under s. 566, C. F, 
C. 1882 the return to such order must be 
made to the same Court, and such Court 
is not competent to transfer the appeal for 
disposal elsewhere— 5 All 385. 

— But this is no longer law under the 
present Code 19 I C 552=9 N L E 40; ’ 

G W N 143=19 C L J 408=23 I C 69; 12 . 
A L J 1094=25 I C 141; and 1914 M W JST 
■'317=23 I C 425,^ 
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(3) Appeals, transfer of ^ 

Wliere the questioQ mvolved m 
several "he S 

;r t Int Tthe appeals should be. 
to diieot l a. ^ without going 

•tnnp*ils in the Lower Gouifc ot appeu *iuu 

P R iyi2=15H 1 'V rv I C 845. 

— An Add. Diet. Judge remanded a 
jY. n 11 r 25to Sub-Jr.dge which 
was trwsferred to another Sub- Judge 

Tequfl cmupetence Held,^lbe^ D^istr^^^ 

a,Yd mide? sYIa ofVe Punjab Courts Act. 

■ It i "no doubt true that proceedings on ; 

=eSf ’■in^ aj^ed, '^wbii'^-rj^ed 

Beading in the Court of the Additional 
dIsS Judge, but this circumstance does 
not affect the power of the District Judge 
R 24 C. P. 0,, to transfer any 
suit, appeal or civil proceeding's ” 
one Subordinate Court to another Court 
of equal or competent jurisdiction. Furthei 
proceedings in the Court which a ca^e 
has been remanded undei\ O. 41, i. -o, U 
V C.. is “civil business” within the meaning 
-of S. M of the Punjab Courts Act, which 
the District Judge can by wntten ^der 
direct to be ^ifri’juted among the Com ^ 
■under his control. 140 I C ^'638 


CIV PRO CODE (1908) SEC 24 (Cmfjl) 

(5) Competent Court (^Couid.) 

—All additional Judge appoint'^ 

. c.| “Hr;; 

UrsriSs JT'S:;: 

' who has not been assigned oy iiic i^. 

i JSr .S%2 fe nlt^emiKiwerpIo V 


(4) At any stage. 

-Under s. 24 District Court to irtich ; 
an appeal has been remanded by the High . 
Court has power to transfer it unless the ; 
High Court’s order discloses a I 

ion of limiting the powers. A I R 1922 
All 35=44 A 211-20 A L J 44=66 I C 317. 

—Where an appellate Court remands a 
•suit for fresh decision on the merits by 
the Court which first decided i^ the District 
Judge is competent under S. 24 of the 
Civil Procedure Code, 1908, to transfer the 
suit to his own file and decide it. 19 I C 
552=8 N L R 40, 

) Competent Court. 

—As to meaniog and scope of the 
words competent to try or dispose of ” 
RPC A L E 1933 O 207; and see also 55 M 
960 ^64)=1932 M W N 763=36 L W 479=139 
I C 477=63 M L J 689=1 R 1932 M 726=A 
IE 1932 M 683=A L R 1932 M 1213. 

—Judgment Written by judge after 
transfer to another district— Transfer of 
case by authority not competent to do so- 
Court to which case transferred has no 
jurisdiction. 80 P R 1919. 


i —The transfer of a suit valued 'd. 

I between Bs. 1,000 t^uWnriffln rile 

originally instituted bj the p < ^ p.iiu.i 

i Court of a Subordinate Judge at lalua 

: ferSco^ry ot 

I the local limits of the Barb Aiuo&ix, . 

' the Court of a Muiisif at Patna 
1 specially empowered by the Loca ^ ^ 

1 mini to try suits up to Hie 
2 000 within the local limits of the l atna 
Munsif. rilegal and “ without^ jimsdictio^. 
Per Dawson Miller, C.J. A f - "d. 

^ -competent” to try suit unless it has .pii.- 
diction to do so. The jurisdiction of .i 
Court depends not merely "Pf", ' ^ 

of subject-matter of the suit > 
the case of most subordinate Couits IR * i 
the pecuniary value of the suit 'r; 

i case of all upon the local limits oi 
: juris^hion. 1920 Pat 274=57 I C t,22. 

' —But it is open to thelHigli Court or 
a District Judge to transfer a:c,ise pendinj; 

' in a subordinate Court to another Coin i 
' which has pecuniary jurisdiction to liy th.^ 
suit although it may not at tne 
nrkccp«<5 territorial lurisdictioti to xiy 
possess gg4,,v , R 1932 A 690. 

-Superior Court cannot tiansfe. 

proceediugs beyond jurisdiction of onguiui 

Court. « ‘ ^ 


ri. 

—See also 12 Bom D B 3.')4:34 B 41?; 
-Subject to the exception provide .1 
for in S. 24 (4) C. P. C. S. 24 
contemplates the transfer by a 
Court of a suit from a of femai 

Causes. If it is to be said that a smaJ 
cause suit can only be transferred to ij 
Court having small cause jurisdictmt;, 
because otherwise S. 16 of the Small Cause 
Courts Act will be offended, then sub-clau^/ 
(4) of S. 24 becomes meaningless. Jt liit' 
Court of transfer is itself always to be a 
Small Cause Court there can be no question 
of deeming. But there is no diliiculty it 
i “ competent to try ” is understood to mean, 
j “ of jurisdiction competent to try. S 24 
i must then be understood to constitute aa 
j enactment saying, in sp«5*^^ circumstances* 
i the provision of S. 16 <>/ ^ha 
! Courts Act. 55 M » (%^4 )=^ 

[■ N 763=36 D W 479=63 M L J 6S9=;.I ■ E 193.- 




1403 


.DESAI’S ALL INDIA CONSOLIDATED :CIVIL DIGEST 191 1-1934 


1404- 


CIV PRO CODE (1908) SEC 24 (CWrf) 

( 5 ) Competent Court. {CdnnU) 

M 726=139 I C 477=A I R 1932 M 683=A L 
R 1932 M 1213. “A Court of Small Causes” 
iu S. 24 (4) of the C. P. Code, sinclude 
Courts invested with Small Cause Court 
jurisdiction as well- as Courts constituted 
under Act IX of 1887 The Lei^islature 
apparently intended that the District 
Court should have power to make au 
order of transfer trusting to the discretion 
of that Court, and its knowledg'e of local 
conditions, not to make an order of transfer 
to a Court not competent to make a 
proper exercise of the special powers 
which an order of, transfer carries with 
it in respect of particular cases so trans- 
ferred. Henice, where a suit of a Small 
Cause suit, ustituted in the Court of a 
Subordinate Judge invested with the 
powers of a Judge of Small Cause Court, 
was ^traiiserred by the District Judge to 
tlie Court of a IWunsif not possessing the 
i'»wers of a Small Cause Court, and it 
WMs tried by him and a decree passed 
thorein, held, that no appeal lay from such 
decree. 39 AIL 214=15 A L J 69=37 

! C 809. 

-Sew also 2M ij C 350=43 i C 314; and 
i;ader Court ot Small Cause infra. 

(6) Court of Small Cause. 

-Where a small cause suit is traii- 
' hterred to a Court which is not invested 
with any small cause Jurisdiction, the latter 
eiourt is to be deemed for the purpose 
of: the transferred suit to be a Court of 
bmall Causes This is the proper meaning 
according to the Madras High Court and 
effect of the c’ause. 55 M 960 (965)=1932 
W N 763= M 36 L W 479=63 M L J 689=1 
11 1932 M 726=139 i C 477=A .1 B 1932 M 
683=A L R 1932 M 1213. 

—A Court of a Small Causes therefor 
under S. 24 (4) of the Code of Civil 
•Procedure iududes; courts vested with 
Small Cause Court jurisdiction as well as 
the Special Courts constituted ' under the 
.Provincial Small Cause Gdurts Act: 27 0 L 
, .. , J 4;61±',;44'! C 8;8I. 

—The other Courts are also of the 
same view see 120 r I C 4l2=A I R 1930 N 
1:33; and 135 ,I C 402=27 N L B 307"T B 
•1932 N 2=A I B 1932 N 49=A L R 1937 x 
15 and 49 C L J 237=56 C 588; and 43 J C 
• .314=20 .O.C, 350; 69 I C 68i=4^: T B 19‘>3 
l?at:49 ,=i;Pat 696; and 36 I C ’88(* and ofi 
A L.J.;772=A I B 1929 A 50=ioi A Bit 
and i4.A .L J 549=38 A.425; and iVl L 
•J., 548=46 I €.893=40 A 52.5: an^"'23 M L 
J 373,=38iM :25; andA4 A I J.'/TOS^’and 31 C 
. 1057, and 3.1..C., 574; ’ah(i’. 2 !b'' C ' | 43 , : 

. aiso-lav down that no- 

■apeAl lies ,, from such decision. Under, 
AfadraS; City Civil Courts Act Ss 3 anH 
•5 C-2 ) held that a suit jendiL in 


CIV. PRO. COOE (1908) SEC. 14 {Coida) 

( 6 ) Court of Small Cause (Conid), 

the siriaii Cause Court can be .transferred 
to tlie City Civil Court only when the- 
Chief Justice of the .High Court directs 
the City Civil Jm'lge to try the case in, 
his capaciiv id.' Small Cause Court Jud«e 
: 32- AI L J 258= (1917) M: /W N 288=38 rC - 
367. rei. ron in 56 M L J 649. 

—See also under the old Code 58 - 
. „ P-R,J89T. 

■ ; . . —The Bombay High Court, 'however,, 
has held that the expression a Court 
of Small Causes ” means a Court properlv 
and strictly so called, and does not includfe 
a Court invested with the jurisdiction of a 
Court of Small Causes. 23 Bom 382. Per 
Baker J:- S. 24 )4) makes no reference to 
the Court to which a case is transferred 
from a Small Cause Court being invested 
with Small Cause powers up to any 
partieular extent or indeed wdih Smaii 
Cause Court powers at all. The terms of 
the section appear rather to be intended 
to confer the powers of a Small Cause 
Court upon the trying Court for that 
particular case irrespective of the powders 
with which the Court is invested. Sub.-S. 
(4) of S. 24 gives the power to transfer 
a suit from a Small Cause Court to a 
regular Court irrespective of the Small 
Cause Court powers of the Court to 
which the suit is transferred, provided the 
suit to be transferred is within the 
limits of the pecuniary jurisdiction of the 
Court .'to Avhrclr the transfer is to be made.' 

" Per Naimvati, J— S. 24 (4) is i,ntended ' to 
remove the bar laid dow-n in S. 16 of the 
Provincial S.maU Cause Courts Act. S. 16 
does not deprive the regular Courts of 
their jurisdiction but merely directs them 
not to try a Small Cause Suit. ’ The 
iurisdiction of a regular Court is defined 
in S. 24 of the Bombay Civil Courts Act 
of 1869. If a suit is within th'^ power of 
ithe Court as so defined, dhen the Court is 
co,uipetent to try the suit. S. 16 of the 
Provincial Sm'^U Cause Cburts Act does 
not take away .this' competency. It ’ ■ bnl v 
directs, that certain suits sHail not be ‘tried 
jby such, Courts and this bar is removed 
under S. '24 (4) C. P. C., when an order of 
transfer made under that section 56 
'B-387=34 B 931=139 I C. 194=1 B 19 2 
B 479=A Ttt 1932 B'-486'=A L ’ R 1932 B 68L 

•— Wherm tm Honorary Munsif •. acting 
Munsif’sAct B. 8 
(2) 1896 decides a suit transferred to him 
-from -a court of Small Causes he cannot 
be deemed to be a Court of Small Causes- 
and his decree is therefore appealable. 54- 

—The Small. Cause. ' Court does ' "not 
cease to exist if at any time there., Should' 

■ m uo. Judge to preside over it.. Suits can. 
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( 6 ) Court of Small CmsQ. (Concfti) i 

, be instituted in the Court everi there i 
should be no Judge appointed ior tbc ; 
time being, and suits so instituted wouln 
n-inain in the Courts until they aie wU i- 
■ drawn. A in Vm Lah ^ 

( 7 ) Coaft. subordinate to tlie District Court 

— iSo Court call direct any traiisfer : 
l,om one Court to another unless ^both | 
•Courts arc Subordinate to it. High Court 
should not except under most exceptional ; 
. .‘.irounntauces. transfer suit instituted in a i 
Court subordinate to itself to another Court 
which is beyond its territorial jurisdiction 
■even if the High Court is pwsnmed to 
have suoli power. A I B 19M ^*^ 8 =' )Cf 
i C 548 . See also 13 N L E 81=40 I C 
Sft3' and 11 0 L J 218=5 1 C 771; and 40 
’Bern 109=17 Bom L K 948=51 I C 351. 

— A case remanded to a Dt. Judge 
foi- disposal ,eau legally be transferred to a 
■subordinate court by him. Powers^ otti-ans- 
fer are wider under the new C'-''de than 
under the old Code. 12 A I J ^ 

—The power to transfer cases under 
<2 04 of the C. P. i.'ode can be delegated 
:by fhe Dt. Judge 10 the Siiliordiiute Judge 
■»vh 8 u so delegated it uiust be exercised 111 
accordance with law. It can only be exer- 
cisecl in cases pending in a Court subordi- 
nate to the Court exercising the power. A 
senior Subordinate Judge cannot tiausfei 
a case from his own Court to that 01 the 
junior Subordinate J u dge as the cour t^ _ 01 
the latter is not subordinate to mm. o 2 1 
C 352=1 Lah 158. 

— Caniam and Yizagapatam Agmicy 
Courts Act (1839)— Agency liule XXII— 
Power of High Court to transfer a case 
nendiiis in the Agents Courts to the 
District Court. See 23 Mad 329 (351). 

—Additional District Judge— Powers 
- • — Assignment of functions by Dt. Judge 
under Punjab Courts Act, 75 (2)^ See ^215 


' ( 8) District Court.,, 

— A District Judge can transfer a 
" probate case for trial to a Siibordioate 
Judge under cl. (d), sub-sec, 2, s. 23 of 
Act X.II of 1887— 25 Calc 340. 

— Where the Dt. Judge to whom an 
appeal is remanded by the High Court 
- transferred the same to the ; Sub- J udge 
• and the suit is decided on ; merits without 
« objections: Held, that the irregularity 
would not affect the , nierits. , 36 C 193, 
rJoll. Under the new Code the powers of 
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(8) District Court {Cwichl) 

transfer are wider than under the nW, and 

it is not clear that even under the old 

Code the Dt. Court cannot 

ded suits. 15 M L T 304=(^iyi.U 

— S. 25 Civ Fro Code, 1882 read with 
ss. 33, 31 of the Punjab Court.s Act. jntR 

(9) Grounds of Transfer. 

i —Cases under this head are al-o 
; treated under S. 22 and tliey will ree - 
I vant hear also. 

— Although pllV. has an undmibu.m 
rioht to bring his suit in any Cour! 
has jurisdiction still if t-hc deiis. causln^w 
a clear balance of advantage in the 
of convenience and expense they a: h 
entitled to have it transferred. 9 <) L J 
413=69 I C 717=A I R 1923 0 30. 
But the applicant under s. 24 luust 

■ make out strong case for transier- 

^ should not interfere unless expense a!. * 
difficulties are so great- as would .eud . 
injustice. A C H 1935 lah J-ll^lnd K -i 
(1931) Lah 315=130 I C 523. See also 'J j 
A L J 118=65 I C 785=A i U l‘VJ2 A HA 

44.A 2/lh 

Xho iiMr.^fcr of a suit is an. elr.x , 

ordinary matter, and in order to jus^iiy 
' the removal of a case against the lui, 

• will from the Court where ho lougod r. 
there must exist some good rause. .uv: 
convenience of the pailies is not a go-/- 
test. 41 All 381=17 A L 3 .}a=nD I ^ 3aV 

— See to the same effeci A 1 

.Lah 159=ICII> I C Wl 

—The burden alway> lies < 0 * Ch,- 
' applicant to make out a strong Ibr 

trmisfer. Mere balance of (‘onvenienru w mu 
not be a sufficient ground, unless the expend.' 
and difficulties of the naai would la- 
fTj*©at as to lead to inju.'stifui, or tu 
forum was delibera/ely <-hosen An* tin pu; 
pose of working injustice. A I It 19,U Lau 
115=31 P L E 920; Sre also M A h J 24:: 
.32 I C 613; and A I R 1928 .M 15. 

The fact that the defendant’s 

■ uce in regard to one of the issues is 
mainly in another place is n<d a sufficient, 
o-round for transferring the case. 167 F U 

• 1919=14 I C 935. 

—Close relationship of judge to one 
of the parties is a good ground for transfer 

■ ■■■■•■ A I '‘il 1932 ■■*3’ 2 Dp«* 

1 So also a reasonable apprebenaioa 

’ that iudge will not decide case with opcTi 

■ mind^or embarrassing for the judge !.> 
Srive at a finding , contrary to the o,u> 

: ; Sady prrived at him is a good ground 
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C. P. C. (1908) SECTION 24 {Qontd) 

( 9 ) Gfouiicls 0 f Transfer, {Oontd) 

for transfer. A L R 1938 0 207=10 0 W N 
443= A I R 1933 0 154 See also 32 P L R 
388=131 1 C 876. 

—Where the High Court stayed pro- 
ceedings in the Court of sub-Judge and 
owing to the order not being communicated 
in time, the party presented an affidavit 
and the Sub- Judge stated that he would 
not act without official instructions, whereon 
the party brought a certified copy of the 
order and the sub- Judge without heeding 
it issued a warrant of arrest. Held that 
the action of the Sub-Judge was improper 
and as it was likely to create an appre- 
hension in the party that the Court was 
prejudiced against him, the case should be 
transferred from his file. A L R 1934 L 197; 


apprehension must be 
1923 Lah 564=77 1 C 762. 


—But the 
reasonable AIR 

—Judge having already expressed his i 
opinion- Case should better be transferred 
t.o the Court. 109 I C 402 (Lah); but not 
always A I R 1926 Lah 345=94 I C 394. 

—An expression of opinion by a 
Judge as to the merits of the plaintiffi 
or of a newspaper conducted by him, is no 
ground for a transfer especially when that 
expression of opinion was elicited by the 
conduct of the plaintiffi himself. 29 I C 29 
—But the mere fact that a Judge has 
decided a point of law arising in a previous 
case is not a good ground for transferring 
from his court another case involving the 
same point. A X R 1930 Lah 176=Ind Rul 
(1930) Lah 559=124 I C 687 see also 78 P 
L R 1922=67 I G 1228=A I R 1921 L 357. 

— Prejudice of Judge against party’s 
pleader cannot be presumed to operate 
against the party and hence it is no ground 
for transfer unless it is likely to affect 
judicial attitude of Judge towards the 
party or his case. AIR 1926 M 359=91 

! € 559. 

—Judge personally interested in suit 
in iiis Court is a good ground for transfer. 
2 L B R 281 See also 15 C L J 162=17 I 
-€ 458; and 89 I C 630=23 A L J 845=A I 
R 1925 A 737=47 A 934; and 16 I C 859. 

—The transfer of a case should be 
allowed in the interests of justice when the 
-same documents as were used in a former 
case and about which the Judge has 
expressed definite opinion, are used in it. 
Ind Rui (1931) Lah 844= 32 P L R 388= 1 33 

I C 876. 

— Applicant for transfer not engaging 
any Pleader — Opposite party having engaged 
pleaders and paid their fees— Case should 
be transferred to another Court in the 


C. P. C. (1968) SECTION 24 {Qontd) 

(9) Gfouiids of Traiisfer {ContiL) 

transfer it to anotlier place. A I R 1924 
Oudh 372=11 0 L J 337=27 O G 401=86 I C 

..826. 

— Defendant having influence in the 
town is no ground for transfer. AI R 
1927 Lah 80=98 I C 859. 

— Two suits raising same issue iiisti* 
tuted in two clift’erent Caurts may be 
ordered to be tried together 87 I C* 170= 

AIR 1926 C 326. • 

— The coiivenieoce of the parties in 
the conduct of litigation is certainly a 
relevant consideration, and it is perhaps 
not too much to say that it is the basis of 
nearly all statutory jurisdiction on the civil 
side. If the two suits were heard by one 
Judge the parties, if they acted reasonably, 
would agree that evidence in the one case 
should V>e treated as evidence in the other. 

It. is not a proper ground for refusing 
transfer that the party opposing the appli- 
cation for transfer may not act in the 
manner in which reasonable litigants would 
act. 135 I G 402=27 N L R 307= A I R 1932 
: 49=1 R 1932 N 2=A L R 1932 15. 

—Convenience of litigants is avalidaad. 
relevant consideration. Where, therefore all 
available witnesses resided in C P the 
High Court allowed a transfer of the suit. 

A I E 1922 All 65=44 All 278=20 A L J 118 

=65 I C 785. 

—Where in a partition suit the greater 
part of the property is situated in B- 
district, it.at is a reason why it should be 
advantageous to both parties to have the 
suit tried in that district. The mere fact 
that the majority of the parties reside 
there is not a very weighty consideration 
in favour of transfer. That a party has 
engaged a Counsel with heavy fees is a 
circumstance to be considered when ordering 
transfer. AIR 1927 f7ag 219=10 N L J 67=^ 

.. 10! ! c m: , 

— Application for transfer by deft 
raising issue as to jurisdiction of the court in 
which the suit is pending is not maintainable 
26 S L R 277=139 I C 496 (1)=A I R 1932 
S 215=AL R 1932 S 241. 

— No Court has jurisdiction to trans- 
fer a suit from one Cc-urt to another 
unless both Courts are subordinate to it 
and even a High Court has no power to’ 
compel its institution in any Court beyond: 
its jurisdiction. This power is entirely 
difi'erent from that of an order returning: 
plaint to be presented in the proper Court, 
13 NL R 81=40 I C 393. 

— High Court has ample jurisdictiori^ 
to pass suo moto an order under S. 24 
CPC and may in the interests of justice- 
transfer case from one place to another. 

033 L 1087; 
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C. P C. ( 1908 ) SECTION 24 (Contd.) 

(10) Jarisdictiofi* 

—The Court to which a suit is traps- 
ferred, under S. P ,0 is vested, with 
territorial jurisdiction, though it had uoiie 
before transfer 54 All 824 followed 19^11 
A Ij J 1061 not approved 

A L R 1953 A 147. 

—Where a suit is transferred from 
the Court of one Munsif to that of 
another by an order of the district Judge 
the Court to which the suit is transferred 
is vested with territorial jurisdiction by 
the order of transfer even when it had 
formerelv no such jurisdiction 54 All 824 
followed: A L R 1935 A 569- 

— There are other limits upon the 
authority of a Subordinate Court to pass 
a decree besides the limit of locality. 26 
S L R 277=139 1 C 496 (1)=A I B 1932 S 
215=A i R 1932 S 241. 

— See also 4 A 478. 

— Where original Court finds that it 
has no jurisdiction to hear a suit the 
District Judge hp no jurisdiction under 
s. 24 for that section contemplates only 
a transfer from one competent Court to 
another to transfer the suit, A I R 1930 
Lah 195=]ud Rul (1930) Lah 606=125 ! C 334. 

— A transfer cannot be iiiade from one 
Court to another, unless the original Court 
has jurisdiction such an order, if made, 
is void. AIR 1928 Mad 400=54 M L J 
145=27 L W 609=108 I G 413. 

-^A District Judge cannot transfer a 
suit .of Small Cause nature to a subordi- 
nate 'Court not__invested with the powers 
of 'a Small Cause ' Court, that is not 
compete ut to try it as such, so long as the 
Small Cause Court capable of trying it, is 
. in existence.' . 20 O C 350= 12 I C 314. 

—Suit instituted in the Court having 
no jurisdiction cannot be transferred to a 
Court having jurisdiction. (19l9)Pat 409= 

53 ! e-892. 

— A decree cannot be transferred to 
another Court for execution for a limited 
purpose only. e. g. to enable the decree- 
holder to share in the rateable distribu- 
tion of sale proceeds of a sale held by 
another Court. When a whole case for 
execution as distinguished from the decree 
to' be executed is transferred by the Dist- 
rict Judge under s._ 24, C P C ‘ the Court 
to which the case is transferred has juris- 
diction to 'execute it. 1 Pat L W 582= 

39 ! C 737. 

—Even where the District Judge has 
refused to • e.xercise the power vested 
in him by s. 24, High Court has jurisdic- 
tioti to act under that section. The 
High Court's general power of superin- 
tendence over ail inferior Courts is not 

'^i. %I1 41. (1) 


C. P. C. ( 1908 ) SECTION 24 iCoiikl.) 

( 10 ) Jurisdiction. {(Joidd). 

limited by any -conrse taken by the 
mstrict Jinige. A I II 1927 Fat 3H:kH 
F L T 777=103 I C 45$. 

—Bee to the same affect 87 I C 179= 

air 1916 c m. 

—Where. a case is^ transfernrl a 

High Court on its original siue, i>y thy 
Governor G-eneinil in Councii, nrider t dul 
P. C. s. 25, the Appellate Snle of the High 
Court has jurisdiction tc,> iiear an appeal 
from the decision on the original, sid«n A 

I E 1921 Mad B87=(1922) M W N 830. 

—A Court which really had no 
torial jurisdiction went into tin' (‘nsi' m ide 
local inspections and recf»rded 4,;VMjT‘nee; 

fully, when the defect was fouiid <mt. 

The plaint was then returned to bt- pr*;- 
seated to the proper Couri. Held, that 
under s. 24, the High ('curt should 
it for disposal to the first Court itself. A 
I E 1923 All 249=21 A L J 86=L R 4 A 
311 Civ=73 I C 495. ' 

— Where the new Munsif does not. 
possess small cause powers and there is 
no other Court in the district with ssnall 
cause powers over the area in question, 
the ne-vv Munsif must under vS. 35 of the 
Provincial Small Cause Courts Act try 
the suit on the original side, ami the Dis- 
trict Judge would have no pow%*r ahdl 
act under S. 24, C, P. C., as to transfer 
the case to the new Munsif and make hiju 
a Court of Small Causes. He can <if course, 
transfer the case from the Mansi Fs file to 
any other Court, but the suit_ would cease 
to be a Small Cause Court suit. 54 A 171 
(182)=A I E 1931 A '574=1931 A L J 953= 
136 I G B57=! li 1932 A !8I (E fit 

. — S. 24 of the C. P. Code divos not 
contemplate the transfer of an apidintllon 
for review^ to a Court other tha!i tiiat !)y 
which the judgment Avas pronounced. 
Therefore, an order transferring an appli- 
cation for review' to a Court other tliaji 
that which pronounced the judgement is 
illegal and the lattcsr Court has no juris- 
diction to deal with the application. 

50 I C 9ia.. 

— The provisions of S. 24 C. P. Code 
prima facie cover the case of a transfer 
a Dt. Judge of a suit after it has been 
remanded by the High (>>urt for disposal 
by him and the transfer is not illegal 
because the Sub- Judge had to try it 
the evidence recorded by the Dt. Judge 
who heard the case in the first instence. ; 
Even if the order of remand he ' inter- 
preted to mean that suit should bo Heard 
on the merits by the Dt. Judge and that 
the Dt. Judge was not at liberty to transfer 
the: suit tp a Suh-Oourt, the ease was not. 
one of exercise of jurisdiction by a court 
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C. P. C. ( 1908 ) SECTION 24 (ConUJ) 

<I0) Jurisdictloji (Co/icld) 

which had no local or pecaaiary jurisdiction 
over the subject-matter of litigation. The 
•case was one of assumption of jurisdiction 
by a competent court in an irregular 
manner and the consent of the parties was 
rsuificient to cure the irregularity, 19 C W 
143=19 C L J 408=23 I C 69. 


(1 1) Notice, 

— Where a court proceeds under S. 24 
1) P Code upon the motion of a party it 
is bound to give notice to all other parties 
to the case whereof a transfer is sought 
and to hear such of them as desire to be 
heard, before it can order any transfer. 
But where a court proceeds of its motion 
ino notice is necessary. 13 N L R 203=42 

I C 706. 

— A Dt. Judge cannot upon the mere 
allegation of a party to a suit that a 
■Judicial officer! presiding over a court is 
interested in the case direct the case to 
be tried by a dffierent Court without 
•giving notice to that judicial officer and 
the party interested in opposing the appli- 
cation. 23 C L J 295=33 I C 797. 

— High Court refusing to . transfer 
<iase on its own motion-lt is still . open 
to transfer it on plain feifts’s application 
mid after notice to defendant. A I R 1923 
All 153=20 A L J 97=70 I G 942. 

— Where an application is made by a 
parly for the transfer of a suit, it is not 
legal to pass an order of transfer without 
issuing notice of the application to the 
■opposite party. 10 G P L R 94. See to 
the same effect 18 A L J 351=58 I C 560 
and A L R 1933 A 333; and AIR 1923 
Oudti 240=26 0 G 62=74 I C 249. 

•“And where transfer is made at the 
instance of the deft notice to plff must 
he personal, not through plff’s pleader, 
I R (1932) L 668 (2). 

— In the absence of a notice inform- 
ing parties of the ti’ansfer of case a party 
may well plead that he did not know in 
what Court he had to appear. AIR 1923 
Lah 444=84 I C 238. 

— But where a party applies for 
transfer, the procedure as to notice 
becomes imperative and a transfer or with- 
drawal without notice will be set aside on 
the ground of illegality or meterial irregula- 
rity. AIR 1932 0 265=54 C .L J 490; and 
7 0 L J 523=58 I n 667=23 0 C 216. 

“Before an appeal is made over by 
the Dt. judge to another Court, it should 
he called on for hearing, and the parties 
told that the case would be made over to 
another Court; and the order-sheet should 
show that it has been done 1 Pat I- W 
« 245=39 I C 45. 


C. P. C. ( 1908 ) SECTION 24 (Contd) 

( II ) Notice (ConckL). 

—Appeal transferred from one Court 
to another— j^^otice of transfer to parties 
necessary— Absence of such notice gooti 
ground for re-hearing appeal disposed of 
during parties’ absence. 3 Fat L J 218=4. 
Pat L W 73=1918 Pat 17 (F B )=43 I C 925. 

— The transfer of a case, without gi- 
ving notice to the opposite party, is scar- 
cely a material error which would justify a 
review of the order of transfer. Where an 
application for transfer was not in accorda- 
nce with the rules of Court, that is to say, 
it was not supported by affidavit but it 
was entertained and disposed of Held, on 
review, that the Judge dealing with the 
application was perfectly free to dispense 
with an affidavit. A Court is not bound 
to record its reasons for cTrecting the tra- 
nsfer of a case from one Court to another 
—143 P W R 1912=162 P L R 1912=14 I C 

56!. 

—Transfer of case without notice is 
an irregularity only and not a sufficient 
ground for interfering with order of Court 
of transfer in absence of proof of preju- 
dice to the party complaining of the ab- 
sence of notice. 137 T C 430=A I R 1932 0 
265=1 R 1932 C 302 see also 74 I 0 249= A 
I R 1923 0 240=26 0 C 62* 

— Transfer of a suit without notice to 
parties as required by S. 24 CPC when 
the transfer is at the instance of parties, 
is a material irregularity but their Lord- 
ships did not interfere in the case as the 
District Court could have effected the 
transfer suo moto without notice. 21 M L 
J 829=1910 M W N 631=8 M L T 374=8 I C 7 

—But the Allahabad High Court has. 
held that it is open to revision in cases 
where the Court, in making the order has 
acted without Jurisdiction or illegally or 
with material irregularity 18 A L J 351=58 

1 C 560. 

—See also AIR 1926 All 17 =23 A. 

L J 948=L R 6 A 555 Civ=90 I C 287* 

— See similarly the Lahore High Co, 
urt’s view AIR 1925 Lah 189=78 I C 614- 
and 33 P WR 1917=40 !C Hi 

—In transfer application with notice 
to the other party the applicant has a right 
to begin. 14 A L J 242. 


( 12 ) Pending before it 

— Under the old Code a District Judge 
could not transfer a suit pending before 
himself to a Subordinate Court — 13 Bora 
654; though he was competent to transfer 
the execution of a decree which has been 
passed by his own Court to the file of the 
Subordinate Judge for disposal, L R 12 t 
A p 11=11 
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C. P. C. ( 1908 ) SECTION 24.(Gon«d.) 

(12) Pending before it (Coneld) 

—Clause (a) has now been added 
with a view to remove this disability. ^ 
I U 480 t482)=T915 POg" J fj,? 

—A District Judge has the power, 
under S. 24 (3) to transfer a case pending 

before him to the Cour^oMlie^AMitiojiaJ^ 

Per Sulaimau, A C J — Obviously 

S. 24 contemplates the transfer of a Mse 
from one existing Court to another. Mu- 
kherii J leaving question open. 54 A 171 

(&l)=i I i 1931 A A y 


(13) Re-transfer. 

—The High Court in revision has autli- 
oritY to re-transfer a case to the original 
Court without the formality of first having 

the plaint filed in the 

case is transferred. A I B 1|23 All 249=21 
A L J 86=L E 4 A 311 Civ=73 I C 495. 

—Small Cause Court, finding (^estion 
of title involved, sending case to District 
Judge— Latter transferring to Munsit— 
District Judge’s order of transfer was 
under s. 23, Provincial Small Causa Co- 
urt’s Act and not under s. 24, Civil P. L. 

-An appeal, therefore, lay from the 
decision. 64 1 C 33S. 

—Suits instituted in Court of Muu 
sif not invested with Small Cause pow'er 
-Transfer by Munsif to Additional Court 
Ee-traiisfer of suit by Dt. Judge as brnall 
Cause Court suits--Vahdity-Procedure- 
P,ov. S».ll Co.,te Aol 

—Under S. 24 (1) ^ 

Code, a Court has power to withdraw to its 
own file a transmitted execution ^ procee- 
dins and to dispose of it. An omission to 
take steps within six months, to execute 
a transmitted decree does not render the 
proceedings taken after six months in- 
fructuous and void ab initxo. In such cases 
time is not the essence of the stipulation 
R 161 -(a) of the Civil Rules of Practice 
(Mad) is not an adjunct to the C P 
bode, but merely a rule of convenience 
to ensure speedy execution of decrees. 
The analogy of S. 148, C P C also 
shows that the legislature regards such 
nrovisious as directory and not mandatory 
^ 39 Mad 385=29 M L J 172=29 I C 119. 

Revenue case transferred to Munsif ’s 

Court— Case can be transferred to another 
Court under s. 24— Transfer is not invalid 
because it may affect some order of revenue 
Court AIR 1931 All 28=L R 11 A 300 
Rev=14 R D 654=(893l) A L J 8. 


CIV PRO CODE (1908) SEC. 24 (VoM^) 

( 14 ) Suit whether includes ollief 
proceedings. 

— “ Suit ” in s. 24 includes ex^miUm 
proceediugs and so execution 
be transferred under it A I P ^1* 

276=47 All 57=L B 6 A 103 Civ=85 It 74l>. , 

— S. 24 applies to execution procee- 
dings— Competency does not refer to terri- 
torial or local or pecuniary coiupetcmey— 
Besides territorial or local or pectiniary 
incompetency, there may be other kinds ol 
incompetency so far as an executing Coiirii 
is concerned. Section 24 applies to exe- 
cution proceedings. Contention that s, oJ’ 
gives to the Court that j assed the decree a 
power to transfer, whereas s. 24 gives a 
similar power, and no higher 
superior Court is far-fetched and if adopted 
will render s. 24 so far as execution 
proceedings are concerned, ahnOBt useless.. 
air 1926 Mad 421=49 M 746=50 M L *1 

161= 95 I C O. 

— S. 38 enjoins that application^ fnr 
execution is to be presented to the Court 
which passed the decree and not to the 
Court in which the suit was instituted. Ihe 
section is not exhaustive and a decree can 
be executed by the Court to which it i f 
transferred under s. 24 A I R 192o AL 
276=47 All 57=L E 6 A lOB Civ=85 I C 746. 

—“Suit” in s. 24 includes execution 
proceedings, and a Court to which exe- 
cution proceedings are transferred irorn ii. 
Court of Small Causes is a Court of 
Small Causes for the purposes oi such 
proceedings. AIR 1920 Lah 4f>o=95 

I C 243. 

—But see contra 27 N L E 307=A I, 

E 1932 N 49. 

■ — An appeal lies from an order passed 
in execution of a Small Cause dcmree 
which has been tmisf erred to a Court 
where it is filed on original side. 14 A L J 
415=33 I C 523. see also H C W N 861. but 
see 26 1 C 56=12 All L J 855* 

—Transfer of small cause ^ suit to 
regular side— Suit instituted ’n Small 
Cause Court— Question of title raised— 
Suit transferred to regular Side— Question 
of title deleted but suit tried by eeguiar 
Bide Court without objection— Objection 
not raised even in grounds of appeal to 
Hi<yh Court— It should not be raised at 
later stage. AIR 1929 Mad 525=Ind Riil 
(1929) Mad 930=119 I c m 

— Suit for recovery of profits of immo- 
veable property — tried as small ^ cause suit 
— tranferred under S. 24 — revision from 
not competent — ^Provincial Small 
Courts Act, Art SI A L R 1933 L 9S9=Ji 

r L 1 
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C. P. C. (1908) SECTION 2i{ConUl) 

(14) Suit whether includes 

other proceedings. (Cow/f^) 

— If a Court of Small Causes has 
ceased to exist or the officer invested with 
Small Cause Court powers has been trans- 
ferred from the district and there is no 
other officer possessing such powers, ihere 
would be no (3ourt f rom which the Di.strict 
Court can under S, 24 transfer the case 
to an ordinary. Civil Court. The contin- 
gency where no Court or officer invested 
■ with _ Small Cause Court powers exists is 
.provided lor in S. 35 of the Proviticial 
-Small Cause Courts Act. 54 A 171 (181)= 
A I n 1931 A 574=136 1 0 357=1 B 1922 A 
181=1931 ALJ 953 (F B). 

— The object of s. 5 (2), Madras City 
Civil Court’s Act, is to enable the Chief 
Justice to per scribe geiierally the duties to 
be performed by a Judge of the City Civil 
Court when transferred to the Small Cause 
Court and not to enable him to create a 
City Civil Court Judge a Small Cause 
Judge ad hoc with reference to an indivi- 
dual case. Proceedings under Chap VII 
Small Cause Courts Act are not suits within 
the meaning of Act V of 1916. Though 
under s. 24 of the Civil P. C. the Chief 
.Justice can trmisfer matters other than 
■suits to the City Civil Court, he can only 
transfer them to a Court which has juris 
diction to try them. The jurisdiction to 
try a summary application in ejectment 
being exclusively vc.sted in the Small Cause 
Court the Chief Justice has no power to 
transfer it to the City Civil Court A I B 
Mad 321=25 L W 115=38 M L T (H C) 
35=98 I C 317. 
I’t exercising insolvency 
jurisdiction cannot withdraw proceedinga 
from Subordinate Judge’s Court to itself. 
But a High Court Judge exercising the 
jurisdiction can stay suit or proceeding 
pending against insolvent in the District 
Court or Sub- Judge’s Court in the Presi- 
dency. A I R 1925 Bom 543=49 B 788=27 
Bom L B 1207=91 I C 160, 
nal Side of the. High Court 
has no power to transfer insolvency proceed- 
ings from one Court to the other. The 
powers conferred by s. 5 of the Provincial 
Insolvency Act, cannot be exercised so as 
to give the Original Side jurisdiction from 
which it is expressly excluded by the terms 
of the Act, whether that section is read 
with s. 24 Civil P. C. or cl. (11) of the 
Letters Patent. A I R 1927 Bang 105=4 
Bang 554=100 I C 265, 
High Court cannot transfer insol- 
vency potitioa to Dist. Court. 38 .Mad 472, 

n application to transfer an insol- 
vency petition from the file of Subordinate 
Judge to the original of the Hi^-h Court 
for trial and dis^posal is not maintain.able 


C, P.C. (1908) SECTION 24 (Cowrie-/) 

(! 4) Suit whetfier ioduiJes other 

procedings {GonchJ} 

AIR 1928 Mad 1091=55 : M, L J 671=28 L 
W 369=Ind: ' Bul (1929) Mad 272=52 M ' 57 
. ■. ■ , : =114 I C' 352. 

— S. 24 cannot' bC' invoked . to allow :l 
C ourt other than the Court in the coursi^ 
of proceedings in which a perjury or 
forgery was committed, or a Court to which 
appeals ordinarily lie from that Court to 
entertain the question of preferring a 
criminal complaint under s. 476 Crimmal 
P. C. For the word ** proceeding ” covers 
only those proceedings which were contemp- 
lated at the time of passing Civil P. C, 
of 1908 and not those which were establi- 
shed later by Criminal P, C, Amendment 
Act 1923. A I B. 1927 All 469=49 All 460 
=25 A,L J 433=101 I C 247. 

—■Divisional Court not being Subordi- 
nate to High Court, latter cannot transfer 
petition for alimony to Divisional Court 
40 B 109=17 Bom Lll 948=31 I C , 331. 

■ —The' section does not apply to' pro- 
ceedings under s. 14 of Legal Practitioners 
Act! PLJ 576=1917 PHC C 60=31 

I C 484. 

— ApplicatioLi to set aside ex-parte 
decree — Apf»eilate Court can withdraw it 
15 I C 565 (566)=8 N L RSI. 


C P. C. (1908) SECTION 25 

— Compare s. 527 of Criminal Proce- 
dure Code for a similar iwovision and 
see 37 I G 517=40 Mad 835=5 Mad L W 
349=18 Cr L J 148. 

— As to what are reasonable grounds 
for objection see 25 Bom L B 713=84 I C 
. 852=A I R J924 E 90. 

—Decision of the Court to which 
case is transferred is appealable in same 
manner as its other decisions. So where 
G-overnor General in Council transfers 
case to High Court on its Original Side* 
appeal lies to Appellate Side of the 
High Court A I B 1921 Mad 687=(1922) 

M W N 830. 

C. P. C. (1908) SECTION 26. 

—The section applies to High Court 
and to Provincial Small Cause Court. 

—Plaint essential to a suit— A *‘plaint”’ 
in law means “ a private memorial 
tendered to a Court in which the person, 
sets forth his cause of action, the :exhibi- 
tion of an action in writing.” It does not 
necessarily mean “a plaint duly stamped.’^ 
— 22 Mad 495, per Subramauia Ayyar, J. 
See to the same effect 26 C W N 391=70 
I C 43=A I R 1922 C 234* 
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■ C. P. C. ((9'*8) SECTION 2i (Concf(t) 

—See to tlie same eli'ect 11? I C 550= 

A r R im M- 480. 

—Suit is instituted when the plaint 
was tiled in Court and not on the date 
when it was ordered to be registered. A 
J n 1921 Cal 277=34 C L J 465=66 

1C 923; 

._Xii other words, date of iusiitutioii 
of suit is date of presea tat ion of^ plaint 
or document purporting to be plaint. 17 
S L n 223=85 I C 893. 

—No other manner of instituting a 
.■4idt has so far been prescribed. It may, 
therefore, be stated as a general proposi- 
tion that, unless there is a special pro- 
vision to the contrary, a proceeding that 
does not commence with a plaiid:. cannot 
})e held to be a suit. 13 L 672=137 I C 
266=33 P L R 508=A I E 1932 L 374=1 R 

1932 L 314. 

— Plli*’s servant signing Jind pre- 
seiiting plaint and also signing Vakalatna* 
mah is not proper presentation of the 
Xilaint if there is nothing to show that the 
servant was the pill’s agent trading on 

• pill’s behalf: 23 Bom L R 911=68 1 C 217= 

A 1 R 1922 B 113=46 B 150, 

— Suit instituted in Court without 
jurisdiction — Second suit in proper Court 
is nob continuation of former. A i, R 
1929 P C 103=Iiid Rul (1929 » P 0 129=56 

• C 1048=56 lA 128=(1929) A L J 254=33 
C W N 485=29 L W 682=56 M h J 614=6 
0 W N 473=49 C L J 462=31 Bom L R 

■""741= (1929) M;W N 546 (PC)=II5, 1 C 713. 

— The initial jurisdiction of the Court 
is to be determined with reference to the 
allegations contained in the plaint. If 
those allegations true or false, do not 
disclose a case of ejectment by a landlord 
. against a tenant, the initial jurisdiction 
. cl the Court is settled. If after trial of 
the suit the finding arrived at by the 
Court leads to the conciusiou that the 
relationship of landlord and tenant sub- 
sists betvveen the parties, though it was 
concealed in the plaint the Court will 
; give effect to its finding by dismissing the 
suit as one not cognizable by a Civil 
Court. 52 All 501 (FB), followed 

1933 A L R A 451. 

—Presentation of plaint after the 
usual Court hours at the private residence 
' of the Judge is valid, though the Judge is 
not obliged to do so : 19 N L R 23=65 

I C 674= A I R 1922 N I6T. 

—But see 9 N L R 155=21 ! C 602. 
C. P. C. (1 90S) SECTION 27. 

—Suit instituted on last day of limita- 
tion— Plaint insufficiently stamped— Deficit 
not made up within time allowed— Suit 
, dismissed— Dismissal of suit can be re- 


C. P. C, (1908) SECTION 27 (€mfM) 

viewed even without notice bj the flcfi/ii- 
dant, for at the stage when the sini v:u^ 
dismissed there cannot be said to 

opposite party. A I R ^ ..,1=^6 

— Addition -'Of .parties — Lim. Act, S. 

22. Bee 19 C L J 

— \Then a plaint is returned for 
presentation to a Cornpe.tent^ Coni’t tije 
suit is to be considered as instituted on 
the date of presentation to such pro|M‘r 
Court. A I R 1928 B 421=52 B 54H 

C. P. C. (1908) SECTION 30. 

— There is a distinction betweei! .4 
public highway and a village road -nio a 
suit und^r S. 30, C. P. C. is lu.‘,un,tai^!^ll^^* 
when a right to a village pathway in the 
subject matter of litigation even in HiC 
absence of special datnage 17 0 W N 7d= 

i8 I € §7. 

—No fine will be impo.^ed on pers(*ri 
who fails to attend on the day U>v wbicri 
he was summoned, if he is not t 

required to give evidence and has nf>t been 
called upon to appear on .snbsoquet.t dai-. 
A I B 1929 All 850=Iml Hu! U93d) Ail 
353=(1929) A L J 1216=(1929) Cr. Ca.s 4<‘.7= 

■ _■ m I c 9”. 

— See also under Ors. It, 12. 13. ’*6 
and 19 

C. P C, (1908) SECTION 31. 

—See under Ors. 16 and 18. 

C. P. C. (1908) SECTION 32. 

— Jurisdiction to iinpoBe line cb: f. 
by s. 32 has to be ' exerdsed only in the 
manner laid down by C XVI. A 1 R I9i:u 
All 850=lDd Rul (1930) All 353={1929) A A 
J 1216=(1929) Cr. Cas 404=123 I C 97. B. 12 
cf the C. P. Code, applies only tu tho e^va 
of a person who has failed io ooinply ,vi' 
a summons to attend Coiirt issin <1 ur.di 
S. 30 and has no applicaiion to t!ie, a-f < f 
a party who fails to produce *\nyni\u u:< 
which he has been ordered to pn»dau *', : 

appeal lies to the Hiidt Court 1‘rotn an 
order under 0, 11, E 21 * 5 Fat L J 55U=58 

■ I C 281. 

C. P. C. (1908) Section 33. 

— Judgment' cannot be- passed xvitln»i:t 
affording an opportunity to parties or their 
pleaders to appear. See S Bom L R 229=36 li 
455; and 81 1 C573=A I R 1925 0 142!; iind 5 
L B R 46=2 I C 539; and 133 I C Vh5=A I R 
931 R 177; and 68 I 0 577=A I R 1922 C lU 
, .and. 4 L B R 256* 

— Decree drawn up' by the Court nm-t 
be in accordance with the jmlgment, 82 I 
C 184=22 A L J 79t=A‘ I M'i924 A BlU 

=46 A $64. 

—Judgment delivered— Freparatiosi of 
decree postponed pending production oi: 
Succession Certificate— As to legality of 
such procedure see 57 I C 65i* 
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C, P. C. ( 1908 ) SECTION 33 (Concld.) 

— After the Judgment has been pro- 
nounced and it has been signed and sealed, 
no power is left in the Court to alter it 
or add to it or subtract anything from it; 
and the judgment having been pronounced 
a decree must be prepared in accordance 
with it, and the Court cannot direct the 
stoppage of preparation of the decree. 11 
F 532=18 P L T 304=187 I C 855=A I E 
1982 P 228=1 R 1932 P 195. 
— Time-barred debt cannot be proved 
in insolvency proceedings 34 G L J 167 

=66 I C 758. 

—Under S. 38 of the C. P. C. Code 
it is imperative that a decree shall follow 
the judgment and it is the duty of the 
Court to comply with the provisions of 
the law and failure to prepare a decree 
. cannot therefore deprive the parties of 
their right to appeal. 68 P B 1919=52 

I C 503. 

—A party is not required to apply to 
draw up decree nor is he required to apply 
for copy of decree until it is drawn up. I 
Hence party's failure so to apply does 
not affect right to appeal. AIR 1924 
Nag 271=20 N L E 1*81=78 I C 996 
see to the same effect 28 I C 905=88 Bom 
831=16 Bom L R 67. 

C.P.C; (1908) SECTION 34 

— The section applies to High Court 
and to Provincial Small Cause Court. 

Sy7iop8is, 

{1) Applicability 

(2) Contract rate of 

(a-1) Contract rate, when refused. 

(a-2) Mortgagee : Limitation 

(b) Usufructuary mortgagee 

(c) Penalty 

(d) Bent at enhanced rate 

(e) Decree 

(f ) Interest greater than principal — 
Damdupat. 

(f-l) Pending suit 

(g) After suit 
(g-l) Before suit 

(h) After decree. 

(h-1) Future interest 

specified in decree 

( 3 ) Execution 

(3) Court-fee duty 

(4) Interest after due date no contract 
(aj Limitation 

(b) Given by law 

(5) Interest allowed 

(a) Payment, tender 

(b) Interpretation 

(c) Bent 

(oj Interest disallowed 
(a) Charge 

usage 

Discretion of Court 


C. P. C. (1908) SECTION 34 (Conid) 

Applicability. (Concld). 

—Applicability:— Sub-section 1 of S. 84- 
does not control and negative the effect of 
0. 34 Rr. 2 and 4. 34 I A 9=34 C 150 folL. 
17 C L J 221=18 I C 965; for the section 
does not apply to mortgage decree; 29 

.65, 36 A 220. 

■—Rate of interest in the case of 
mortgage decree should be determined under 
0. 84 and not S. 34 A L R 1983 0 96=10 0 - 
W N r73=A I R 1933 0 128. 

—See to the same effect. A I R 1931 
Nag 161=14 N L J 109= Ind Rul (1931) . 
Nag 146=27 N L R 312=134 I C 274 and 
9 L L J 301=28 P L R 880= 108 I C 437= 

A I R 1927 L 445=8 L 721 and; A I R 1927 
P C 1=54 C 161=25 A L J 23=4 OWN 46= 

31 OWN 390=52 M L J 372=38 M L T ’ 
(P C) 73=54 I A 1=29 Bom LR 762=45 C 
L J 279=25 L W 685=8 P L T1 78 (P C)= 

99 I C 686., 

— So also a decree for accounts and . 
for partition does not fall under S. 34 (2)= 

27 Bom L R 226=94 I C 688= A I R 1925 

B 406=49 3 282. . 

— Santhai Parganas Regulation does 
not limit the powers of a Court under s. 
84, to award interest on the decretal 
amount until realization. A I It 1926 Pat 
359=5 Pat 438=.(1926) Pat 282=96 1 C 627. 

—The words of s. 209 of the Civ. 
Pro. Code, 1882, are large enough to 
include the case of a sum of money payable 
to the plaintiff out of a sum, and it may 
be that the Legislature considered that 
the power of the Court to allow interest 
after the fixed day was sufficiently providecl 
or preserved by that section, the two Acts 
being co-temporary. Or it may be that the 
provisions of the Transfer of Property Act 
are not exhaustive and were not intended 
to overrule the established practice. 9 
Bom L R 304=11 C W N 249=17 M L J 
43=2 M L T 75=34 C 150=4 A L J 109=5 • 
C L J 106. Plaintiff cannot claim interest 
unless he has given to the deft, written 
notice demanding it. 90 I C 58= A I R 1926 ■ 

■■ ' ' N 64.,,. 

— Interest from a person not holding 
under a written lease— The kadar, liabilitV 
of, to pay interest. 9 1C 2 if. 

’--Contract mte ndien ref used:— ■ 
allowed by mortgage-bond being excessive 
is not sufficient ground to refuse contract- 
rate of interest. 60 I C 693; 

-~Nor would mere hardship justify a. 
Court in disallowing contracted rate of inte- 
rest, unless evidence is that the lender has 
, taken undue advantage of his position. 60“ 

I C 733.. 

—Where throughout the dealings bet- 
ween the parties compound interest was 
charged and the total amount of such exce- 
eded one-third of the claim the Court 
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C. p. c. (1908) SECTION 34 (.Contd) 

Contract rate of. (_Cont6,). 

-would be justifled in refusing future inte- 
Tesl 42 A 230=18 A L J 100=59 1 C 20. 

—In mortgage-deed no epress stipula- 
tion to pay interest after due date M 
uresumption either in favour or against 
payment of such interest-Mortgagee hoiv 
|\.er can claim damages for failure to pay 
-debt at stipulated time--Measure ot dama- 
ges though prima facie the same rate of 
Lterest stipulated, Uurt can reduce i^ it 
found unussuah A W2| LahJ3-^ 

—Penalty— latere&t allowed as stipula- 
ted at Ke i-t as. per cent (compound) 
pendente lite 

— Decree-The expression “decree for 
the payment of money” is very general an 
must be construed so as to include a claim 
to unliquidated damages. 51 M 
MWN 691=97 I C871=A I R 1926 iVl 1021. 

—See also 24 M 265; but see 14 

I C 29. 

S. 34 does not give the Court any 

discretion to award interest for a period 
- .prior to date tixed, in case of a decree 
based on a mortgage 

the rale of damdupat. AIR 1V»81 Mg 88= 
13 NLJ i92=Ind Rnl fst 

—The mortgagee cannot get any 
inferest in excess of damdupat for the 
period between the date of filing the suit 
ind the date fixed for repayment in the 
preliminary decree. A I R 1931 Nag 88=Ind 
7 Eul (1931) Nag 63=13 N L J 192=130 

—Where the rule of damdupat applies, 

' the contractual obligation, as regards inte- 
rest comes to an end as soon as the 
maximum, limit of interest is reached. 
When that obligation has come to an end 
•before suit is filed, the Court has discret- 
ion to award interest from the date ot suit 
,nvf>r and above the amount of interest 

Slowed by the rule. A I B 1929 Nag 355= 
aliowea (I 93 O) Nag 77=121 1 C 45. 

—Rule of damdupat applying at the 
date of suit-Court can allow interest from 

of suit to the date fixed for payment, 
AIR 1925 Nag 193=78 ! C 632. 

—In the case of a bond purporting to 
be executed in adjustment of a past debt, 
the principal for the purpose of the rate of 
damdupat is the amount of such bond and 
not the balance of the unpaid principal 
actually advanced on an earlier bond. 24 
Bom 305 followed in 107 I C 205= A I R 

1928 N m. 

This rule does not apply to an amount 

recoverable in execution— 1 JtJom, 73; or 
-..when the debtor has assigned his right to 


C. P. C, (J 908 ) SECTION 34 
Contract rate ot. (Contd.). 

.... wb. i. no. .mud. £ lb.™ » Wi; d 

—When the original creditor w:ib,* 
Mahomedaii, the rule doea 
applicable on his assignmg his .'i 

ffindu-21 Bom, 38. applied in. A I 1927 

When the rule of damdupat has 

been once applied in any acomiid <lireot.-d 
to be taken by the Court, and nitfu-.. 
equal in amount to tlie priiiciiwl sum has 
been allowed in the account, the aiiplication 
of such rule has the effect oi proveiitin!, 
the allowance of any further interest no., 
only for the period of b months allowel 
for^ redemption, but also subsequently 
without limitation of time— 21 C.ik 840. 
also 1 Bom .577 followed ® 

—Pendino Suit:— In a suit for recovery 
of money representing dettrei-iation in the 
value of goods supplied, no uiierest can ho 
claimed during pendency of ^ 

—But in case of mortgage contraci, 
unless the rate is excessive and traiisactnm 
unfair, interest should be allowed pendciira 
Ute: 29 C W N 118=8.5 I C 218=A 1 R I92j> 

C ioo- 

— Awiii’d, of iutcrest puudirig suit* 
though discretionary should not iie 
in the absence of proper I'easous: 22 JN 

R 49=88 I C 699=A i R 1926 N 109. 

After suit:— see under Discretion i f 

Court infra. 

—Before suit:— Court cjuinot U/a- 
interest prior to the institution of llcj: 
suit unless so provided by coutrimt ^32^w 

—Where Executing^ Court applies tin,' 
same method of calculation in ihe 
of accumulating interest from the date ot 
final decree oinvards as had been^ * 

in drawing up the final decree ine judg- 
ment-debtors cannot object to it in 
execution. AIR 1923 All o03=2l 

340=4 L R A Civ 195=74 I C 
—Where the deed clearly states thaiy' 
in case of default, compound interest shall 
ran on the amount due until sat is fact bet,, 
interest at the contract rate, though higk 
should be allowed until sati.sfaction. A I R. 
1931 Nag 91=13 N L J 213= ! nd Rul (1031 
^ Nag 65=130 I C SI1. 

—Defendants deliberately retaiaiugr 
money - entitles plaintiff to interest till 
payment* AiRi^lli i$9* 

-As to the grounds for refasin^ 

interest from date of 

" payment see ALE 1933 L J/d* 

—In a suit on a bond 
contract rata can be awarded till the data 
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C. P. C. (1908) SECTION U iContd) 

Contract rate of. (CrnihL), 

of realisation provided the rate is deemed to 
be a reasonable one, 1 0 L J 544=26 I C 177. 

—Redemption suit— Mortgagee persis- 
ting in unwarrantable claim— Interest was 
disallowed from date of trial Court’s 
decree. A I R 1921 P C 100=24 0 WN 
977=14 L W 710=7 0 L J 350=2S 0 C 150 
=58 I C 891=69 I C 65 Reversing 3 0 L J ! 

746=J8 I C 454. i 
— Where interest was charged and j 
decreed at 24 per cent, interest after | 
decree was not allowed: 109 I C 416=A I R ^ 

1928 L 811. I 

— In an action to dissolve and wind | 
up the partnership affairs, interest should I 
only be allowed to the plaiutiifs from the j 
date of final decree and not fi*oni the date I 
of the plaint. A I R 1930 P C 185=(1930) i 
A L J 868=34 C W N 737=Ind Rul (19.30) ! 
P C 267=32 Bom L R 1152=59 M L J 121 I 
=52 C L J 10=32 L W 184=24 P L R 328 i 
(P C)=I24 I C 89i. i 
— —The award of fat are | 
intcjrosi from date of institution of suit | 
till realisation is discretionary with the j 
Court. Such interest dLsaliowea on ground | 
of the long delay in bringing the suit and , 
in the other circumstances of the case, i 
1932 P 0 h 83 (88) (Giv.)=33 P L R 19=A I 
1 R 1932 li 312=A L R 1932 L 83 (Civ) 

A I R 1933 I 49. i 
. —Tile liability, to pay future interest, | 
under S. 34 of the ,C. P. Code, is not con- ^ 
trolled by S. 141 of the Oudh Rent. Act. : 
it is within the competence, of the trial I 
Court, in a suit for arrears of rent tigainst ; 
an under- proprietor to award futpre inter- | 
est at such rate as it may consider reason- 
able. 62 I C 865=22 0 C 287=6 0 L J 362. ’ 

^ — Where a decree is silent with respect ! 

to interest, from date of decree to the I 
date of payment, the Court must be deemed i 
to have refused such interest and a separate ^ 
suit will not lie for its recovery, unless the ^ 
silence was due to oversight or mistake 37 i 
B 320. Rel 11 Bur L T 132=9 L B R 78= ^ 
. . • 40 I C 851 I 

— Where decree is silent as to Interest * 
interest should be deemed to have i 

been refused— Trial Court awardimr I 

auteresfc on costs-Appeliate Court rediic- ^ 
amount of costs to be paid to I 
defendant although it increased amount due ' 
to plaintiff— Appellate Court should be i 
supposed to have considered it unhecessarv ^ 
forward interest on costs, although it I 
did not say so expressly.’ A T R iqoa 
Mad A 02=45 M L J 687=18 L W 686l,3 M j 
h r lOlz (1923) M W N 753=75 I C 566 ! 
. —Coart cannot under 8. 1'61 award i 
interest or damages in lieu of interest on 
•^ecretal amount where no interest has ' 
-iieen awarded by decree-3 Bur L J 6S-fi9 f 

C 427=A :f R 1924 fi' 275. 


C. P. C. (1908) SEC. 54 (Confd) 

Contract rate of (CoucIjL). 

— Exacutlon — I'liougii a plff. has ob- 
tained his decree there is nothing ro 
prevent tiie judgment debtor disposing of 
nii.y of Ids proptirty before it has been 
attached in exycution of the decree. A I 
R 1932 S bU (I65!=26, S L R 158=A L 
: ■ E 1932 S 192.. 

— In claim suit objector claiming • 
interest only in half the property, is 
nevertheless' lialle to pay full costs of 
successful claimant 3 O LJ 529=37 1 C 78. 

— Judgmentdebtur depositing decretal 
amount intending docin e 'holder to receive 
on condition of giving security during 
pendency of appe:d— Security not given., 
— ConBe(|iient]y money not paid — Decretal 
amount reduced in appeal— Deci’ee-hokler 
cannot claim interest from date of deposit 
— Judgment -debtor cannot claim interest 
on surplus amount deposited. A R 1929 
Lah316=Ind Riii (1930) Lah 55=120 I C 423. - 

—Decree— Interest till realisation—- 
Right of decree-holder . to interest up to 
date of confirmatioii of sale in execution.. 

See 17 A L J 617=50 I C 772, 

—Court-fee duty. -No additional Court- 
fee is required on account of the claim 
for interest until payment. It stands on the- 
same footing as' .future mesne profits-17 Bom-. 
41. but see '104 I C 391=A I R 1927 S""'25l. 

“ —Interest after due date-no contract.— 

—.Interest may be allowed on the - 
basis of an implied agreement to pay. 129' 

I (J 281 =A I R 1930 L 985. 

"•'Where a. lessee knowing that the 
lessor would not be able to put him in . 
possession waits for three years and then 
institutes suit for recovery of possession, 
he cannot claim interest on the sum paid 
as premium or for amount of rent paid jit 
the time of the lease. AIR 1930 Cal 385= - 
57 C U4=liuVEui(i930) Cal 559=125 i C697. 

— Auction — purchaser at Court— sale 
paying off in good faith prior mortgage is ■ 
entitled to claim i.nterest on the amount 
paid. A I R 1930 Mad 471=58 M L J 343= 
31 L W 832=Ind Rul ( 1930 ) Mad 775= 

125 .1 C 247..,) 

—Mortgage by conditional Sxale— Mort- 
gagor agreeing to pay interest till date of ’ 
payment after which mortgagee was to 
become absolute owner — No i>rovision as 
to interest after due date — Agreement was 
held to imply obligation on mortgagor’s ■ 
part on making default to be liable fur 
subsequent interest at the same rate. A I 
R 1923 Ail 7=44 A 772=L E 3 A 530=20 A. 

h J 752=77 I C; 122.-. 

— On the other hand, if a person is 
entitled to interest under a decree, he 
does not^ lose it by agreeing to take • 
payment in instalments— 6 W R Mis 121;, 
and where there was an ageement to 'pay 
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C. R C (1908) SECTION 34 {Contd) 

Interest after dise date, no contract (Coricld), 

interest at 5 per cent and A subsequently 
Verbally agreed to give 8 per cent, and 
voluntarily debited himself at 8 per cent, 
instead of 5, it was held 8 per cent, could 
not be enforced, as the agreement was a 
nudum pactum — 11 Moo I A 129=6 W E P 
G 59. But see 4 G L E 29. followed in 22 
M L J 166 but not followed in 40 M 233. 

-—Discretion of Court— Court has discre- 
tion as to the rate of interest to be awarded 
after institution of the suit till judgment 
and where the Courts below awarded 8 
per cent. Privy Council refused to inter- 
fere, A I E 1922 P C 46=43 M L J 66= 
(1922) M W N 376=26 C W IN 737=16 L W 
80=36 C L J 6=24 Bom L E 971=31 M L T 

129=2 P L E ( P C ) 1922=67 I C 423. 

— Grant of interest is a matter within 
discretion of Court. A I E 1928 Lah 954= 
29 P L E 670=111 I C 354. 

— Court has discretion to award interest 
on damages frcm date of the suit to date 
of the decree; but the Court should state 
its reasons. A I E 1924 Cal 637=39 C L J 

77=80 I C 87. 

— Discretion under s. 34 should be 
reasonably exercised. A I E 1921 Pat 367= 
2 P L T 147=62 I C 116. 

— Interest need not be granted where 
oo-sharer makes no demand for his share 
of profits, A I E 1923 Nag 197=19 N L E 

24=73 I C 142. 

Eate of interest is a matter to be decided 
OB the facts of each ease. A I E 1924 Nag 

346=76 I C I3I. 

—Even if money cairied no interest 
ab initio or for any reason had ceased to 
carry interest from and after the date of 
suit or some earlier date, the Court may 
in a proper case apply s. 34, and grant 
interest. A I E 1924 Nag 348=78 I C 711. 

■ —The granting of interest, not speci- 
fically asked for in a suit for money, 
cannot be regarded as an inconsistent 
relief and a Court has discretion to award 
interest subsequent to suit. A IE 1921 
Lah 125=2 Lah 266=107 P L E 1921=64 I C 

896. 

— Interest on mesne profits is within 
discretion of Court. High Court will not 
interfere. A I E 1921 Pat 430=2 Pat L T 
^ 648=68 I C 903 

—Party delaying ascertainment of 
damages for long time— Interest should be 
allowed from date of suit. A I E 1925 Bom 
547=27 Bom L E 1168=94 I C 575. 

—Although 24 per cent per annum is 
high rate. Small Cause Court has jurisdi- 
ction to grant it. A I E 1923 Cal 650=37 

0 L J 399=27 OWN 549=74 I C 601. 

—Having regard to s. 34, CPC the 
Court has power to give interest after 
Buit whether claimed specifically in the 

^>•41 41. 41. (\) (&o 


C. P. C. (1908) SEC. 34 {Contd} 

Discretion of court (Gow^d). 

plaint or not. A I B 1931 Bom 549=55 B 
657=33 Bom L it 122#. 

— Interest post litem motain at 9 per 
cent — Legality of award. 26 I C 402, 

—It is within Court's discretion 
award interest on redemption money from 
date of suit — Court allowing interest from 
date of suit making interest equal to prin- 
cipal— Further intei’est from date fixed 
for payment to actual realization also 
allowed— Although plaintiff could^ not claim 
such further interest, it was held to be 
proper. A I B 1929 Bom 362=27 Bom L E 

492=87 i C 719. 

— High Courts in India being Court 
both of equity and of law, can award 
interest in cases which are not provided 
for by the Interest Act. It is impossible 
to say that equitable principles should not 
be applied in cases of contract. A question 
of equity must apply to all cases. A I E 
1927 Mad 47=97 I C 453. 

—High Court will not interfere with 
lower Court’s discretion in granting 
interest, unless exercised unreasonably. 13 
0 L J 338=92 1C 679. 

— Future interest being discretionary 
with trial Court, Appellate Court will not 
interfere unless discretion is improperly 
used, A I E 1925 Lah 308=7 Lah L J 1= 

86 I C 240. 

—Court can award interest at contra- 
ctual rate from date of iustituMon to 
judgment. 96 C 310. (Lah), 

—Lower Court not considering quest- 
ion of interest- Appellate Court may grant 
it. A I E 1927 Lah 679=9 T.ah L J ‘ 347= 

104 I C 146 

— Interest between date of suit and 
decree being discretionary with Court can 
be granted at contractual rale. A I E 1930 
Lah 733=Ind Eul (1930) Lah 645=125 iC 
629. See also A I E 1930 Mad 721=53 M 
475=32 L W 143=123 1 C 7. 

—Money due to plaintiff not paid 
through proper channel— No stipulatioii for 
interest— Interest may be allowed* by wav 
of damages. A I E 1930 Cal 3r>7=Ind liuL 
(1930) Cal 828=34 C W N 121=57 C 953= 

I27I-C76, 

— Compound interest at 2 per cent, 
should be allowed when it is stipulated, It 
is high but not extortionate. A I R 1931 
Nag 91=Ind Bui (1931) Nag 66=13 N L B 

213=130 I C 8IL 

—Where compound arid post diem 
interest is clearly stated in the document, 
it should be allowed by the court. A I B 
1931 Nag. 91=1 E (1931) Nad 65*10 N L J' 
210«rl# t C: 817. 

— ^Where owin^ to the action of the 
plff in joining certain unnecessary parties, 
the suit was unnecessarily delayed the court. 


J427. 



C K C (1108) SEC. 34 (Goncld) 

Discretion of Court iConcld), 

io its discretion refused to allow interest 
after suit, 199 P L E 1914=98 P W E 1914= 

25 I C 658, 

— In spite of sub-s. (2), s 54 in the 
iiormai case it is highly desirable that the 
Judge should give his reason for disallow- 
ing future interest. A I E 1928 Nag 115= 

106 I C 270. 

r ^ — A piff. is not entitled as of right 
to interest from date of suit to date of 
decree at the contract rate. The question 
is one for the discretion of the court but 
some reason must be assigned in every case 
for not allowing any interest 28 I C 429. 

— Interest — Mortgage decree — Discre- ! 
iion of court to reduce interest, see j 

36 All 220. 1 

— Interest from date of redemption j 
suit to date of actual redemption is dis- 1 
cretionary. 87 B 820=17 C W N 573=13 M I 
L T 415=(1913) M W N 428=11 A L J 432 1 
=17 C L J 474=15 Bom L E 483=25 M L j 
J 101=40 I A 68=18 I C 909. I 

— Award of post plaint interest is a I 
Aiiatter left to the discretion of the Court | 
—practice. A L R 1933 M 39S. ■ 

—Interest subsequent to suit is dis- 
■cretionar.y 34 B L E 129 (142)=A I E 1932 
B 819=189 1 C 796=1 E 1932 B 539= A L R 

1932 B 656. 

— 8. 34, O P C confers upon the , 
'Court the discretion to award intere.st on i 
•-the dectretal amount, but it is the practice ! 
of the Courts generally to allow interest i 
.at 6 per cent unless some special reason is ' 
•shown why a higher rate should be given. 

A I R 1933 L 1165. 

X. P. C. (1908) SECTION 35 

Synopsis 

' ( 1 ) General principle and scope. 

( 2 ) Appeals against urder as to costs. 

( 3 ) Conduct of a third party affecting 
order as to cost. 

( 4 ) Conduct of parties atfecting order 
as to costs. 

( 5 ) Costs in cases disposed on preli- 
minary point. 

( 6 ) Costs of or from legal practitioner 
or attorney or solicitor and how 
calculated. 

( 7 ) Costs on strangers to suits. 

( 8 ) Costs to be obtained by or against 
government officials, 

( 9 ) Costs to follow the event, 

'( 10 ) Discretion of courts. 

( 11 ) Interest on costs, 

( 12 ) Interest shall be added to the 
cost. 

( 13 ) Limitation, 

( 14 ) Nature of Interest affecting order 
a.s to costs. 

{15} New points affecting order as to 
costs. 


C. P.X. (1908) SECTION 35 ( Cowl(i ) 

; ( 16 ) Parties. 

( 17 } Payment Into Court. 

,( 18 ) ' Proportionate costs.' , 

. ■ f 19 ) Eeasons ought .to, be, stated, ' 

■ ( 20 ) Eeview and Eevision against order 
aS' to costs. , . 

.(21) Separate cos.ts, 

(22 ) Separate suit for costs barred. 

(23) Set off of costs. : , ' 

( 24 } Shall have full power. 

. (25) Special suits,', and , .procee.diiigs, 
costs in how ordered.: 

(1) Abateineiit of suits. 

(2) Account Suits. 

(3) Administration suits. 

(4) xlppeals. 

(5) Arbitration. 

(6) Commission. 

(7) Contract suits & suits for ■ 
breach of Covenant. 

(8) Divorce suits. 

(9) Executi,o,ii., ' 

(10) Guardian. 

(11) Income Tax references. . 

(12) Insolvency. 

(13) In terlociitary application. 

(14y Maintenance suits. 

, (16) Mortgage suits. , 

(16) Partition suits. 

(17) Pauper suit, 

(18) Pre-emption suit. 

(19) Eeceiver. 

(20) Representation suits. 

(21) Reversioner. 

■ (22) Suit by or against minors or the 
next friend or guardian. 

, (23) Suit' by .or ,' against trustees 
executors and administrators, 

(24) Suit for construction of will. 

(25) Will Probate or letters of 
administration of. 

(26) Winding up by a liquidator. 

(27) Subject to provisions of any law 
for the time being in force. 

(28) Subject to such conditions and 
limitations as may be prescribed. 

(29) Witnesses. 

(30) Miscellaneous. 


( I ) General principles and scope. 

— This section is an exception to the 
general principle on which s. 85 is based, 
namely that the award of costs to a litigant 
is to secure to him the expenses incurred 
by him in the litigation and not to smart 
money by ’way of penalty or punishment 
on the opposite party. See Notes 1 and 26 
to S. 35. In order that this section may 
apply the following conditions must exisL 
AIR 1931 L 509. 

— S. 35 vests the costs in the discre- 
tion of the Court, and when the Court* 
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€. P. C. ( 1908 ) Section 35 {Gontd») ' 

(I) Genera! principles and scope (Concld) 

directs that any costs shall not follow tne 
event the Court shall state its reasons in 
writing and the principles upon which that 
discretion was exercised. Such discretion 
may be interfered with when there has 
been violence of any established principle, 
misapprehension of facts, or no real exer- 
cise of discretion, 3 U F L R All 55=64 

! C 962. 

— S. 35 has a wider scope and autho- 
rizes a Court to make an order, as to 
costs, against a person who is not a party 
to the litigation but the section has nothing 
to do with the misconduct of Advocates* 
Cases of contempt of Courts are not within 
the scope of the section. AIR 1930 All 
225=a930) A L J 402=52 A 619=Ind Rul 
(1930) All 685=125 I C 477 (F B). 

(1) The claim or defence must be false 
or vexatious. 

(2) It must be false or vexatious to 
the knowledge of the party raising it. 


CIV PRO CODE (1 90S) SEC 05 (Coidd) 

( 2 ) Appeals against order as to costs (Cmihl}' 

— See also 2 Mad L W 619=17 Mad I.- 
1^447=29 Irtd Cas 393. 

—No appeal will lie agaiust order 
for costs while accepting decision on main 
point. AIR 1930 Bom 445=32 Bom L K 
406=Ind Rul (1930) Bom 430=126 I C 334- 

— No appeal lies against direction as 
to taxation. AIR 1925 Born 432=27 Bom 
L R 692=89 I C 2iL 

— The Privy Council is not a taxation 
tribunal. Where objections as to the 
taxation of costs were not raised before 
the Registrar of the High Court, they will 
not be considered by the Privy. Council: 
A I R 1932 P C 13; see also AIR 1928 P 

G 238* 

■— S. 35 (2) of the C P Code does not 
apply where a suit is disposed of without 
adjudication upon the merits. Though a 
Court does not decide a suit on the merits 
of the case and merely passes an order as 
to costs incurred in the suit, the Court 


(3) Such claim or defence must have in deciding the matter as to costs, exercises 
been disallowed or withdrawn or abandoned a judicial descretion based upon certain 
in whole or in part. Thus Dismissal of principles and as such, its order is appeal- 
suit for default after warnings and on able. Similarly, as the order of the Court 
account of reprehensible conduct on part of Appeal as to costs involves matters of 
of plaintiff amounts to abandonment. A ’ principle, it is subject to second appeal, 

; I R 1931 L 509. ^ ^ 52 I C 96C 



— Provision under s. 35 is supplemen- 
tary to s, 47; 35 C L J 156=68 I C 600. 

— Ouardian ad litem a party can be 
made to pay costs S- 35 is not restricted 
bv O ' XXXII r. 11.- A I R 1928 Mad 590- 
=(1928) M W N 318= no i C 310. 

( 2 ) Appeals against order as to cost 
— A right to costs is not a 

vested right and there is a 

very - limited right of appeal. An order 
for costs is not a decree; it has 

to be included in a decree or may be 
a part of a decree. It is only appealable; 
if the original ? decree or order is appeal- 
able; and in that event an appeal on 
the question of costs alone will lie, if any 
question of principle is involved. There 
can be no second appeal for costs, except 
on a ground of Law, 1 Pat L T 403=5 Pat 
L J 472=57 1 C 236. 
—See also 9 Cal W N 584 (590) and 
47 Cal 67 (70)=56 Ind Cas 334; and (1905) 
All W N 75; and (1912) Pun L R No 118= 
120 P W R 1912=!4 !nd Cas 284 (2) 
—And there can be no appeal from 
order of costs when the main order is not 
appealable : 44 I C 690. 

— Thus no appeal will lie from a 
'direction as ■ to costs made in an order 
granting an"^ adjournment of a case. 

■ 2 N 1 R 49; 


— But as is seen from the cases dis- 
cussed above the order as to costs is 
appealable subject to ordinary restrictions 
and the fact that they are discretionary. 
AIR 1921 U B 20=4 U B R 8=63 ! C 81 L 

—Where a Collector’s award under 
i Land Acquisition Act was upheld by lower 
Court and costs refused it was held that 
^ appeal lay for costs only^ as discretion 
: violated well- recognised principle of law. 

AIR 1929 Bom 63=30 Bom L R lb22=od 
; B 178=Ind Rul (1929) Bom 253=114 I C 397. 

— Appeal as to costs in an award 
under Land Acquisition Act, See SI M 328, 
Costs not following the event is wrong 
exercise of discretion and appeal lies. 3 XJ 
P L R (A) 55=64 I C 262. 

—Some order as to costs must be 
made— Failure to do so is appealable. A 
I R 1923 Gudh 155=25 O C 385=10 O L J 
I' ■ 20=73 ! € 222. 

j — Suit held not maintainable against 

I existing defendant but another defendant 
1 substituted by Appellate Court — Costs not 
I awarded order disallowing costs can be 
i appealed against. AIR 1921 Cal 156=34 
C L J 475=66 I C 903. 

— As to appeal from incidental order 
for costs under Letters Patent s. 15 See 

26 M L J 356, 

I — As to‘ first appellate Court’s inter- 

i ference in case ‘of' contravention of the 
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(2) Appeals against order as to costs (Contd) (2) Appeals against order as to costs (GWcl.j 


principle “Costs will follow events” see 
A L R 1933 N 100=29 N L R 8. and see 42 
Bom 327=47 I C 762. 

—Where costs are in the discretion of 
a Judge the Court of appeal will assume 
that the judge in the lower court exer- 
cised his discretion unless it is satisfied 
that he has not exercised it. Also, the 
Appellate Court will not interfere with an 
exercise of the discretion of the lower 
Court unless it has proceeded on a mani- 
festly wrong ground 2 Bom L R 254 foil 
22 C W N 372=44 I C 870; see also 90 I C 
577; and 80 I C 39. 

— Where there is a clear misapprehen- 
sion of fact and law an appeal lies against 
an order for costs so erroneously made, 16 
B 676 ( F. 6 0 G 52; Appr 22 B 164; R 
4 C W N 90 ). e. g, disallowing costs to 
successful pllf who is not guilty of any 
misconduct; 42 Bom 327 ( 332 )=20 Bom L 
R 905=47 Ind Cas 762. 

—Where the principle adopted is right 
there will be no interference in appeal 
AIR 1923 Bom 37=72 I C 993. 


—Second appeal lies on question of 
■costs if question of law or principle is 
involved or discretion is exercised arbitrari- 
ly, 2 Lah 332=27 P L R 391=100 I C 598. 

—See to the same effect 35 C L J 
156=68 I C 600. 


— But the question of costs is 
discretionary with the Judge. Where no 
■question of principle is involved 
the High Court should refuse 
to interfere. AIR 1931 All 126=(1931) A 
X J 16=Ind Rul (1931) All 183=129 1 C 551. 
see also 4^ \ c 544^ 

—In other words, no interference will 
■be exercised unless the order is plainly 
irregular or contrary to principle. 90 I 0 
577= A I R 1926 0 35. 

—Or obviously wrong, A I R 1929 
Oudh 406=6 O W N 689=Ind Rul (1929^ 
Oudh 529=119 I C 449, or arbitrary 2 L L j 
ilO. see also 45 Ind Cas 948=97 Pun W B 
1918; 51 Ind Cas 622=53 Pun W R 1919- 
.and 5 Pat L J 472 (480, 489)=1 Pat L T 
403=57 I C 236 (239) F B. or illegal 6 0 C 
52. or based on erroneous principle, 17 I C 
■418. or if reasons are not recorded foi 
varying the general rule 11 Bom L R 1187= 
4 I C 283 see also (1915) Pun L Rep No 
05=22 P W R 1915=27 I C 621 (2). 

As to particulars to be observed in 
■oiwing up ground of second appeal see 
« o O 251 aud 6 0 C 5y; and 6 0 C 59 
—In a second appeal, the Court cannol 
interfere with an order as to costs unless 
the order is illegal. The Court cannot exa- 
mine the reasons, and review the exercise 
ot the discretion of the lower CourT ir 


the matter of costs even if the discretion 
is exercised wrongly that is not a sufficient 
reason for interfering in second appeal, 5 
Bur L T 104=15 I C 429. see also 13 I C 

" 261 .": 

—A second appeal coimot be allowed 
merely because the Lower appellate court 
has directed the plaintiff to pay the 
defendant’s costs. 83 P L R 1915=28 I C 
455=62 P R 1915. 

—Nor does it lie on question of costs 
concurrently decided. A I R 1926 All 419= 

93 I C 1608, 

— Where the lower Appellate Court 
has given reasons for the award of costs 
the High Court will not interfere even 
though the reasons may be insufficient 
unless it is shown that grave injustice has 
been done to the party against whom the 
order is made, AIR 1933 0 525. 

— Costs refused to successful party- 
on insufficient grounds — Interference in 
revision See 15 10 262. 

—The usual rule is that costs should 
be allowed to the successful party but 
where no good ground exists for iio.t 
following it, the higher court should rectify 
the error. 65 P L R 1915=27 I C 621=22 
P W R 1915 See also 12 I C 813. 

—A defendant cannot be asked to 
bear the costs of an unsuccessful co- 
defendant or of a co-defendant who does 
not contest. 12 Bom L R 621=7 I C 134; 
see also 13 Bom L R 1061=12 Ind Cas 8IL 

— The Court below had deprived the 
successful deft, of his costs because in its 
opinion he was responsible for the litigat- 
ion. There was also no proof of any 
wrongful conduct on the part of the deft. 
Held, that there being no evidence of this 
fact, the successful deft ought to have 
been awarded costs. Where the Judge has 
given his reasons and all the circumstances 
are before the Court of Appeal the latter 
can, if satisfied that the discretion has not 
been judicially exercised, interfere with it 
and make the order which the court below 
ought to have made. 40 All 558=16 A L J 

592=48 I C 478. 

--In a pre-emption case the plaintiff’s 
right of pre-emption was admitted and the 
only controversy was as to the price 
payable. The District Judge dissenting from 
the Lower Court held that the whole of 
the price was paid before the Sub -Regi- 
strar and that there was no proof of the 
return of any part of the price. He accepted 
the vendee’s appeal as to the price, but 
did not set aside the first Court’s decree 
awarding costs against him. The vendee 
filed a Second appeal. Held, that in the 
circumstances of the case the Court of 
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iSeconcl Appeal was entitled to entertain an 
•appeal on the question of costs. The vendee 
ia\ing defeated his adversary of the only 
point in controversy between them wjis 
entitled to recover his costs. 56 I C 971, 


(3) Conduct of a third party affecting 
order as to costs. 

—Where the pltf has to bring the suit 
owing to the conduct of a third party e. g. 
wrong discretion of a returning officer 
under Bengal Municipal Act 15 and 69, 
each party may be ordered to pay his own 
costs : 30 C L J 270=24 OWN 189=53 I G 

741=47 C 524. 

— Several defendants— Suit wholly 

dismissed-Each defendant should get costs 
based on valuation of suit and not according 
to his interest. A I E 1925 Bom 432=27 
Bom L R 692=89 ! C 211. 


(4) Conduct of parties affecting order 
as to costs. 

—In the case of a suit where the 
litigation was caused by the deceased’s act 
•of executing a sale-deed in favour of the 
plaintiff, the costs of litigation in all the 
Courts should come out of the estate A I 
R 1921 Sind 17=Ind Rul (1931) Sind 20=25 
S L R 72=129 I C 900. 

f —Trial Court ordering parties to bear 
-their own costs— Only one party appeaiing- 
Sttch party cannot be ordered to pay costs 
of non-appealing pai'ty in trial Court. A I 
R 1929 Lah 177=30 P L R 600=Ind Rul 
(1929) Lah 768=118 I C 464. 

— A party must produce ail such 
material documents relating to the suit as 
:inay be in his possession, even though no 
application has been made for their pro- 
•duction by the other party. NTon- production 
would entail deprivation of costs. AIR 
1929 All 134=(1929) A L J 262=112 I C 791. 

— Costs created by one co-sharer en- 
cumbering his share — Other co-sharers 
should be relieved from such costs. AIR 
.1929 Cal 477=56 C 447=Ind Rul (1929) Cal 

709=119 I C 21. 

— Both parties making false allegations 
Costs not allowed to either side. 160 P W 
R 1915=3! I C 862. 

— Parties unnecessarily joined— Party 
-asking for joinder should pay. AIR 1930 
Mad 913=59 M L J 524=23 L W 438=Ind 
Rul (1931) Mad 235=129 I C 235. 

— Where a plaint is rejected at an 
• early stage courts are not jnstifi3d in awar- 
ding excessive costs to the deft, especially 
•’When the parties were trying to settle the 


C. P. C. (1908) SECTION 35: 

( 4 ) Conduct of parties affectiug order 

as to costs. ( Co7iid ). 

dispute 35 P R 1914=237 P L R 1914=25 1 

C 435. 

— The court-fee paid on part of the 
claim subsequently withdrawn cannot be 
allowed as costs, 23 ! C 231. 

—If the action is collusive heavy costs 
will foe awarded. 16 P L R 1914=21 I C 944. 

— A rule applied for upon an astute 
and intelligent perversion of fact should 
not be made absolute unlesss some strong 
grounds exist for doing so. Heavy costs 
awarded where rule was improperly obtai- 
ned. 15 C L J 162=14 iC 458. 

— Where a party causes iinneceBsary 
and unreasonable delay he will not be 
entitled to costs. AIR (1916) PC 110 
(113)=44 Cal 186=43 Ind App 249=14 All 
L J 1103=18 Bom L R 868=24 Cal L J 487= 
21 Cal W N 225=31 M L J 563=20 M L T 
335=(1916) 2 Mad W N 336=4 Mad L W 
458=1 P L W 1=10 Bur L T 177=36 Ind 
Cas 420 P C; and A I R ( 1931 ) P C 289 
(293)=35 Cal W N 1287=34 Mad L W 676 
=33 Bom L R 1536=54 Cal L J 372=134 
Ind Cas 1080=8 Oudh W N 1066=61 M L J 
623 P C. (Following 44 Cal 186 P. G.) and 24 
Cal W N 110=30 Cal L J 417=54 Irjd Cas 
636; and A I R 1922 P C 361 (364)=32 M 
L T 15=69 Ind Cas 356=47 M J 322=27 
Cal WN 509=1923 Mad W N 388 (P C); aud 
AIR 1922 P C 17 (19)=44 All 185=49 Ind 
App 60=9 Oudh L J 81=42 M L J 584=25 
Oudh Gas 8=20 All L J 476=35 Gal L J 
468=1922 Mad W N 378=24 Bom L R 695= 
30 M L Tim 220=66 Ind Cas 853=28 Cal 
W N 79 (P C). but see 65 I C 709 

— There is a certain amount of discre- 
tion allowed to the Court with regard to 
the awarding of costs and the main criterion 
to be considered is not so much the 
action of the loser but the action of the 
party who wins the case. Even in a case 
where the piaintijS has been successful, the 
question of co.sts depends upon %vhether 
the plaintiif’s conduct could in any sense 
be said to have led to or rendered nece- 
ssary the litigation. 41 All 254; 53 Bom 
178 referred to. A L R 1933 R 153. Plea 
as to jurisdiction not taken through carel- 
essness necessitating revision — Applicant 
though successful should pay. A I R 1930 
Lah 240=Ind Rul (1929) Lah 359=115 I C 23. . 

—Case not properly presented in trial' 
Court — Appeal successful but costs intrial 
Court have refused' AIR 1930 Mad 218= 
58 M L J 210=31 L W 65=(1930) M W N 
16=53 M 480=Ind Rul (1930) Mad 360=122 

l,C,504.. 

Successful appellant was ordered to 
bear costs because his conduct in the case 


urn 
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( 4 ) Conduct of parties affecting 

order as to costs { Xoncld. ) 

did nof} appear to have been creditable or 
straight forward. AIR 1980 Mad 154=58 
M L J ‘29=(1929) M W N 881=81 L W 97= 
Ind Rui (1930) Mad 604=124 I C 140. 

—Evidence partly untrue-Costs should 
not; necessarily be disallowed — Wasting of 
Co art’s time by false or unnecessai’y evi- 
dence justified refusal of costs. AIR 
1927 Mad 474=100 I C 224. 

—Where a defendant forces plft into 
litigation he will not be entitled to costs 
though successful: 1917 M W N 636=7 L W 
133=21 C W N 1137=42 I C 236 P C. 

—See also- 15 Mad L T 206 {214)=38 
Mad 959=26 M L J 331=23 Ind Cas 581= 
1914 M W N 256; and A 1 R 1925 Oudh 
301 (308)=84 Ind Cas 152. 

—Litigation necessitated by conduct 
of defendant— Dishonest defence— Defen 
darit must pay costs. 48 C 190=19 C W N 
880=31 I C 662. 

—In fi, suit for partition where the 
defeiidaiit pleads prior partition which 
was not proved, he may be directed to pay 
the costs of the suit. AIR 1931 Cal 573= 
Ind Kul (1931) Cal 608=35 C W IS' 151 = 

132 ! C 688. 

— W idow claiming maintenance at a rate 
found to be excessive through being preve- 
nted from knowing the income of the family 
—Defendant putting vexatious pleas to 
defeat her claim — Defendant should pay 
plaintiffs all costs, AIR 1928 Mad 246 
=54 M L J 530=28 L W 328=108 i C 712. 

—Defendant raising ail possible pleas 
uiisuccessfuUy—Defendant through legal 
representative was ordered to bear costs 
personally. A I R 1922 Lah 229=4 Lah L 
J 210=60 T C 362. 


( 5 ) Costs in cases disposed 
on preliminary point. 

—Costs against unsuccessful party 
decree. A i 

K19a0 All 72=Ind Rul (1930) All 168=211 

1 C 550, 

Costriro‘tn*’irlr contested- 

I At ^ 1 2.33=9 m 773=I„d Rul (1930) 
Pat 481=125 I C 129 


^ practitioner, or 

or solicitor and how calculated. 

nary jnrisdfctbn" on Vn?^r„ 

Jegal practitioner for^ whtt “ 

luisoonduct or other reasonable crs"t'stt 


CIV PRO CODE (1908) SEC 35 {Contd} 

(6) Costs of or from regal practitioner, ^ or 
attorney or solicitor and how calciiiated. 

{Conddy 

fying the existence of disciplinary 
jurisdiction. A I R 1930 Ail 225=52 A 619' 
=(1930) A L J 402=Ind Rul ' (1930) All 685- 

■ =125; r c in (F B). 

— High Court cannot order a iega 
practitioner to pay the costs of an appli- 
cation or suit personally except where s. 
35 can be made applicable. A I R 1930 
Ail 225=(1930)"A L J 402=52 A 619=Iiid-' 

Rnl (1930) All 685 (F B^=I25 I C 477.: 

— Pleader’s fees are allowed onl’^ on 
amount decreed: 12 0 L J 272=28 0 C 21.7 . 

=88 I C 134=A i R 1925 0 432. 

See also A I :E' 1925 Bom 355=27 
Bom L Ft 532=87 Ind 1043 and rule 278 (b) 
of the rules of Practice Madras ■ and 'A^ I 
R 1925 Mad 1235=49 M L J 271=22 Mad "L... 
W 208=91 hid Cas ,303 . and 6 C^al L J 453 

(456).,' 

—As to solicitors lien see 10 B 248 

—Solicitor has a lien for his costs on 
any funds or suna of money reserved for 
or which became payable to his client in 
the suit and so the court can give 
a charge for attorney’s fees on the 
property of the client 81 I G 732=A 

I R 1924 M 793. 


( 7 ) Costs on strangers to suits. 

— When a person institutes a suit and , 
obtains a decree and pats it in execution 
and the property is purchased by him 
finally there is a prima facie ground dhat 
he has incurred the nocessaiw expenditure 
and the plaintiff claiming against him under 
a better title must contribute in presect 
of the said expenditure. A I R 1924 Oudh 
218=10 0 L J 481=78 I C 393. 

— Third party claiming through party 
to suit against whom costs are awarded is 
liable. A I R 1930 Mad 577=(1930) M W 
H 153=58 M L J 318=31 L W 262=Ind Rul 
(1930) Mad 463=53 M 708=123 I C 47. 

— Where defendants after a decree is 
passed against him to succeed in third 
party proceedings, his costs in suit as 
against third party should be taxed as 
between solicitor and client and the costs 
of third party proceedings should be taxed 
as between party and party, 21 Bom L R 

808=59 i C 18.. 

—A plff’. settled the matters in 
dispute in a suit with ail except one of ' 
the deffcs against whom a decree was made 
and he was made liable for costs; he 
appealed, and upon his application at the 
hearing he was allowed to withdraw from; 
the appeal and ..was dismissed from the suit-- 
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■C. P. C. ( 1908 ) SEC. 35 (Conif/.) 

iV Costs on stranger to suits. (CoHcid) 

•with libel tj’ to bring a snit agaiinst the plfit, 
lio order being made as to tbe costs of 
appeal. The plff. applied to execute the 
decree of the first Court for costs the 
application was resisted on Cie ground 
that the order of the Appellate Coui’t 
relegated the delfs. to the position of a 
:stranger to the suit, and that consequently 
there was no decree against him c:^pable 
for execution. Held, that the pllf, was 
-entitled to ejiecute the decree for costs 
-of the Original Court as the effect of the 
• order of the Appellate Court was not to 
-absolve the deft, from his liablity for costs 
under decree of the first Court. As an 
ordinary rule, only the parties to a litiga- 
tion can be made liable for costs, but in 
■exceptional cases a Court may make a 
stranger to a suit liable for costs. 7 B 484 

rel, 16 \ C 381. 


( 8 ) Costs to be ‘Obtained or against 
government officials. 

— Where in a suit on the original side 
■of the High Court, to which the Secretary 
•of State for India is a party, casts are 
■awarded to him, the Grovt Solicitor is 
entitled to have his bill of costs taxed m 
the ordinary way against the losing party 
notwithstanding the fact that the G-ovt. 
Soliciter is a salaried ofiicer of the Govt. 
•40 Bom 588=18 Bom L R 118=3] I C 362. 

—An unsuccessful application by an 
official liquidator to place certain share- 
"holders in the list of contributories 
having been bona fide made in the liquida- 
tion of the company, the Court ordered 
‘that the costs of each side should be paid 
as a first charge out of estate. I! All 349. 

—In an unsuccessful litigation the 
^Sec^etary of State is liable to pay costs 
like any other un- successful party. 5 
‘Bat L J 321=1 Pat L T 451=(1920) Pat 
253=56 I C 507=21 Cr L J 475. 

—The Official Assignee in entitled 
' to his costs of appealing in an appeal 
..against an order of adjudication. 14 

Bom 189. 


C. P. C. (1908) SEC. 35 (Confd) 

(9) Costs to- follow the event iCo?ifd) 

—In other words, though costs are 
in the discretion of the Court, the rule 
of the Pi'ivy Council is that a successful 
appellant is, as a rule, entitled to Ins 
costs, — 1 C D 113; 15 I A 186=16 ! A 173; 

— For costs follow event unless rea- 
sons to contrary shown. A I R 1923 Bom 
265=25 Bom L E 323=247 B 637=72 I C 659. 

—See to the same eifect 75 1 C 64= 
A I E 1923 L 302; 86 I C 127=A I R 
1925 C 297. and 77 I 0 416= A I E 1923 
L 513; and 15 Born L E 130=19 I G 98; 
and A I E (1928) Mad 346=54 M L 
J 603=27 Mad L W 841=110 Ind cas 5. and 
40 All 558 (562)=16 Ail L J 592=48 Ind 
Cas 478; and 10 Mad L W 540 (543)=(1919) 
Mad W H 878=53 Ind Cas 796; and 61 
Ind Cas 112=2 U F L E (A) 389; and 

29 P L R 507. 

—Where the Lower Court, a srnaU 
Cause Court, orders that costs shoubJ 
not follow the event for reasons not 
supported by the record tbe High Court 
can revise the order under the Prov Sm. 
Cause Courts Act. 11 N L E 189=31 

1C 880.. 

— Where in remanding an appeal, tbe 
High Court had ordered that -‘the costs 
shall abide the result,” Held, that the 
Lower Court wa.s not bound to award 
costs to the successful party but had ,i. 
discretion in the niatter. Expression ‘do 
abide the result” and “ to abide and follow 
the result” distinguished. 39 Mad 476=28 
M L J 4U=(1915) M W K 330=29 I C 2(13. 

— Defendant against wdiom suit fails 
is entitled to costs A I E 1926 Mad 
1084=51 M L d' 446=24 L W 378=97 

1C 847. 

— Defendant against whom claim is 
not proved is entitled to costs. Defendai.t 
need not prove that plamtitf’s claim was 
false. A I E 1926 Lah 464=27 P L E 254= 

97 I C 795. 

— Two sets of defendants. ( disputing 
their liability — Unsuccessful deft, must* 
pav costs of successful deft. 11 S L E 1 

=42 I C 636. 


( 9 ) Costs to follow the event 


—Successful party is generally en- 
- titled to costs. Ind Eul (1930) Nag 154= 

122 fc 378’ 


—See also 54 M L J 603=27 L W 
rrllO I C 5=A I E 1928 Mad 346; And 
Court ought to give successful party costs 
r such as are necessary to enable him to 
;place his case properly before Courts A 
iE 1921 Bom 71=45 Bom 1177=23 Bom 
L E 189=61 i C 271. 


— In an application by plaintiff to 
revenue authorities for partition of land 
the defendant set up exclusive title to 
the land and repeated it in the Civil 
Courts but failed. The plaintiff should 
be allowed the costs of the suit. A I R 
1930 Lah 229=Ind Eul (1929) Lah 573= 

116 I C 717, 

— Claim difficult in valuation — Succests- 
ful plaintiff is entitled to full costs. A I 
E 1929 AU 214=51 A 509=(1929) A L J 
306=Ind Eul (1929) All 378=HS I C 45a. 



tm DESAfS ALL INDIA CONS'O.LIDATED CIVIL DiCiEST 1911-1914 14411^ 


C. R C, (1908) SECTION 35 (Contd) 

(9j Costs to follow the event (Cdw^c?) 

— A party succeeding on a particular 
issue must get his costs on that issue: 27 
C L J 78=45 1 C 718. 

— The fact that questions of law 
ra^ed are not easy of solution is not a 
good ground for .not allowing the costs 
of a successful litigant. 23 M L J 638=12 
M L T 547=17 I C 609. 

— Nor the fact that defendant re- 
mained exparte: 86 I C 321=29 OWN 
297= A I R 1925 C 569. 

— Where there is a difference of 
opinion on the question of costs, the 
opinion of the senior J udge prevails under 
S. 36 of the Letters Patent. 18 C W N 
106=17 C L J 75= 16 I C 922. 

-The rule that cost should follow event 
may be departed from in a proper case. 

A I P 1926 Bom 180=28 Bom L E 126=98 

I C 358. 

— Thus in case of unjustifiable suit 
piff. should bear costs A 1 E. 1923 Cal 691 
=50 C 419=77 1 C 910. 

— Addition of new plaintiff for 
really deciding plaintiff’s claim— Plaintiff 
who had no just claim should pay defen- 
, dant’s costs. A I B 1931 Cal 76=52 C L J 
357=58 C 561=Iud Rul (1931) Cal 300= 

129 I C 860. 

-Co-plaintiff not appealing made re- 
spondent cannot get costs of appeal. A 
I E 1923 All 119=20 A L J 980=L E 4 A 
53 Civ=7I I C 424, 

—Where the suit was rendered in- 
evitable by the gross mismanagement of 
the trust estate by the appellant, the 
appellant should pay costs. A I E 1923 
Pat 420=4 P L T 326=71 1 C 280. 

—So also selection of wrong forum 
81 P E 1918=115 P WE 1918=1918 P L 
E 119=46 I C 490. 

As also the adoption of wrong 
procedure. A I E 1922 P C 17 fl9)=:44 
All 185=49 Ind App. 60=9 Oudh L J 81=42 
M L J 584=25 Oudli Cas 8=20 All L J 476 
=35 Cal L J 468=1922 Mad W N 378=24 
Lorn L E b95=oG M L T 220=66 Ind Cas 
853=28 C W N 79 P C. 

—Or succeeding on a new plea in 
second appeal 30 Bom L R 1300=A t E 
1928 B 516=52 B 640 see also A I E 1929 
E 148=117 I C 589=7 R 75. 

—But the mere faet that party has 
succeeded on technical grounds is no 
ground to refuse costs 48 I C 478=16 A L.T 
592=40 A 558; 18 C W N 106=17 C L^ 75- 
16 I C 922; 108 L T 416 and 95 L T NS: 

Where plff fails on important 
matters 1.1 dispute, though sncceediug on 
part of the claim, deft will be , entitled to 


C. P, C. (1908) SECTION 15 (Contd) 

(9) Costs to follow the events (Contd) 

costs'31 C W N 155=100 I C i82=A I E 
1927 C 947, unless Court in its dlscretiori. 
allows the plff half the Costs A I E 1932’ 

.■ :M 470=62 ;M L j 5^^^^^^ ' 

—A party, though succeessful, may be- 
refused costs if he did not present his case 
in the proper light to the Court of first 
instance 2 C L J 270=9 G W N 844; see to 
the same effect A I E 1927 Lah 723 (724)= 
104 Ind Cas 325 and A I E 1922 P C 176- 
(178)=20 All L J 301=24 Bom L R 571=26 
Cal W N 514=35 Cal L J 417=66 Ind Gas 
107=42 M L J 444=1922 Mad W N 323=15 
Mad L W 635 P C; and 37 Ind Cas 105=95 
P E 1916=145 P L R 1916. 

— Or when the pleadings are in one 
way before the finding and quite the 
reverse after the finding. 33 All 344 (356)= 
15 C W N 497=8 All L J 465=13 Cal L J 
519=9 Mad L J 507=13 Bom L R 404=21 M 
L J 637=14 Oudh Cas 133=38 Ind App 104= 
(1911) 2 Mad W N 242=10 I C 285 P C. 

—see also AIR 1914 P C 60 (G2)=38 
Bom 399=12 All L J 742=16 Bom L E 366= 
19 Cal L J 563=18 Cal W N 844=26 ML J 
647=16 Mad L J 59=1 Mad L W 762=1914 
M W^ N 441=23 i :C.645, 

— It has been held by Madras High 
Court that when appellant is in an 
advantageous position, he should bear liis 
costs. A I E 1922 P C 361=32 M L T 15= 
47 M L J 322=27 C W N 509=1923 M IV N ' 

388=69 I C 356. 

—Costs cannot be granted against 
party against whom no relief is sought. 
A I E 1930 Mad 195=30 L W 949=58 L . 
J 118=Ind Eul (1930) Mad 648=124 I C 216, 

—When the action involves several 
issues and the costs of a particular issue 
can be separated from the cost of the suit 
it is usual to allow them to the party 
who is successful on that issue irrespjective 
of the ultimate result of the suit. 

1918 A 'C 717. . 

—The fact that the questions of law 
raised in the case were not easy of solution 
is not a good ground for disallowing the 
costs of the snccesful litigant 12 M "L T 
547=23 M L J 638=17 I C 609, 

— Buit overvalued — Plaintiff is eiititled 
to costs on proper valuation. A I E 1925 
Sind 275; 87 I C 1002. 

—Privy Council not permitted by 
appellant to finally decided suit though 
prepared to do so. Appellant succeeding on 
question tried by Council cos:s were 
reserved and might even be awarded agrinst 
him even if he ultimately succeeded. A I 
E 1921 P C 6=45 B 718=48 I A 181=19 A 
I J 409=23 Bom L E 623=33 C L J 488=25 
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C. P. c. (1908) SECTION 35 (Conirf) 

(10) Costs to follow the event {Concld} , 
c W K 605=40 M L 

-Costs of printing nnneeessarv records 
will not be allowed. A I R 1919 P^C 

-Where it is difficult to apportion 
ht^tweeu the parties in view ot tiie 
nature of the disputes between 
the parties and the necessarily arbitiaiy 
manner in which most of the items tad to | 
be valued: held that equity will be equally | 

well served by each P^^y^^VV-lO M 
to bear his own costs. 21 M C 0 7aU-iu m 
to, M WN 202=11 I C 17^ 

Where the deft having tendered the 

rent due, made an offer of performance 
.under S. 38 of the Contract Act before a 
8iiit. was instituted lor its recovery,^ tne 
iiourt which decrees the suit has juridiction 
to direct the plff. to pay the deft his costs 
4, f the suit. 40 I C 614. 

—Plaintiff suing for eaucellatian of a 
bond — Contract being void, defendant oan- 
■ not enforce the bond-Defendant hence 
hot entitled to costs. A I P 

■271=9 0 L J 404=25 0 C 237=69 1 l 888. 

( II ) Discfetion of Courts 


—Award of costs is discretionary 41 
Ail 5454=17 A L J 169=49 I C 496. 

—The Court can exercise its 
discretion as to the awarding of costs 
bv dis-allowing costs to the successful 
party where the suit was based on 

;v state of law %vhich since has been 
overruled either by an enactnient ot the : 
ie^^islature; or by the superior tribunals b2 
El ft 767 and 51 E K 498 folL 43 Mad 61= 
37 M L J' 271=26 ''M L T 219=10 L W 326= 

* ' (1919) M W N 792=51 I C 7. 

— And provision of 0 XXIII* r. 1 (3) 
dvi not conflict whith discretion of Court 
under s. 35 A I B 1925 Oudb 699=2 0 W 
N 901=91 I C III. 

—It is discretionary with the Court to 
awards costs where new point is raised 
late stage, ALE 1933 A 1=1932 A L J 
1U35=A I R 1913 A 49. 

— Or -where plaint is amended. A L 
R 1933 B 295=35 BLR 569. 

. — But the discretion should be exer- 
4-l^ed with reference to general principles. 
Wliere a successful plaintiff is not^ guilty 
<>t\any misconduct, neglect or omission, he 
is .. entitled to costs. The fact that -the 
ilefendanti has, previous to the suit a(3mitted 
ills liability to pay to the suit debt 'to the 
plaintiff, affords no ground for depriving 
the plaintiff of his costs. 27 M 341 see also 
:27 C,L J 78=45 1 C 738 and 15 Bom L R 
^ i3d=:i9 I C 98 and 10 Bom L R 821= 

33 B 334. 


C. p. c, (1908) SECTION J5 (Cofifd) ■ 

(II ) Discretion of Coiirts. ( (.'ontd. ) 

-Where . a temple commiftee have 
acted bouafide and ■ in due execution ot 

their powers in instituting , 

the fact that; the courts come 

couelusion should not penalise either tlicm 

or a new trustee in costs. But where 

din<^s have not been instituted xu good fiutli 

ffiourt may order the party in tolt t., 

pay the costs out of its C 

—Party trying to profit by his 
—Discretion in awarding costs be 

used against him. A 1 J to 

Rul (1930) Mad 455=123 I C 39. 

—Costs to successful party are given 
as compensatiton for probable expe nses— 
Complicated case -Special cos ts ma y be 
ffiven AIR 1921 Cal 185=48 C 427=25 C 
^ W N 297=32 C L J. 108=60 ! C 337. 

—Trial. Court deciding case on gene- 
rally accepted rulings which were subscr 
quently explained or dissented from 
Appellate Court reversing decision -^lould 
not saddle costs on respondent. A 1 f 19# 

' All 167=Ind Rul ( 1930 ) All 455= 124 I C 21. 

! —A person wrongly or unnecessarily 
j made party should be awarded A I 

! R 1924 M 476 (478)=46 M L J 134=19 M I4 
i W 197=1924 M W IS" 122=78 Ind Gas 291^ 

I 34 M L T 35S. 

I — 'In deciding the question of costs a 

i court is entitled to consider not merely the 
I conduct of the parties in the actual litiga- 
i tion, but also the matters that led up b.) 

' the litigation. 13 C L J 404=13 C W N 
805=10 I G 90. see also 29 C W N 297=86 
i " I G 321= A I R 1925 C 56f. 

—Where in a suit by a mitior plainti^f 
repl•esented by his guardian the Coutt 
granted a decree but without costs and it 
appeared that prior to suit the defendant 
expressed willingness to pay the amount if 
the guardian would give security, which 
; the latter refused and the guardian was 
j not a man of property. Held that the 
Court had exercised a proper discretion. 

’ ALRt913MH9S. 

— Libel claim made — Much higher 
' thau claim' awarded — Still costs are iu 
, discretion of Court. AIK 1929 Lah 
i 129=10 Lah 816=Ind Rul (1929) Lah 708= 

I , 117 I C.8S4; 

— A solicitor bringing or defending an 
action in person is entitled to the same 
costs as if he had employed a solicitor 
i except in respect of items which the fact 
I of his acting directly rendered unnecessary* 
27 G L J 78=45 I C 738. 
—Where the Court derived no assis- 
tance from Counsel but allowed the appeal, 

1 no orders should be ps^ssed 

; of lil 


^i. dl 41. (\) c-\ 
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C. P» C. (IMS) SEC. 35 (Contd) 
ill) Discretion of Courts. {Co/ 2 cM.> 

— S. 35 does not give an absolute 
discretion but it can be interfered with if 
exercised wrongly and arbitrarily. 18 M L 
T 460=(1916) M W N 1021::3I I C 312. See 
also 1 0 L J 156=24 I C 673. 

—Discretion exercised will not- be 
interfered with unless proceeding upon 
niamfestly wrong ground, AIE 1925 Oudh 
•699=2 0 WIST 901=911 C III. 

—Lower Court using its discretion 
properly appellate Court should not inter- 
fere. A I R 1931 Oudh 9=7 OWN 1055= 
Ind Rul (1931) Oudh 85=129 I C 165. See 
also 42 C L J 137=90 I C 486=A I R 1925 
C 1685; and AIR 1924 Oudh 110=73 I C 
. 307. 

— Nor High Court should interfere in 
^cond appeal with an order as to costs if 
it appears to have been made in the 
exercise of a sound discretion. 19 M L T 
86=3 L W 109=32 ! C 579. 

— Ten per cent is a reasonable amount 
for collection charges to the Lambardar. 
The rate allowe'^ by way of Hak Lara* 
bardari has nothing to do with costs of 1 
collection. It is allowed in connection with | 
responsibilities he has to undertake in I 
connection, with the payment of land I 
revenue. 1 0 L J 156=24 I C 673. | 

—Bat omission to consider all circum- | 
stances is not sound exercise of discretion | 
and appellate Court can interfere. A I R i 
1923 Bom 206=25 Bom L B 242=47 B 659= ^ 

72 I C 324. I 


( !2 ) Interest on costs 
—Interest on costs cannot be allowed 
in execution, unless it is inserted in the 
decree. 3 Calc 161=1 R i I A 137 followed 
32 C 494: and 16 C L J 517=15 I C 719. 

; —A Court inserting interest on costs 
for the first time in the decree though 
not provided for in the judgment is within 
its jurisdiction. The power to award inte- 
rest on costs is discretionary and may be 
exercised ’when framing the decree. 35 I 

C 218. 

—The terras of S. 144 CPC read with 
S. 35 (3) of the G P Code are wide enough 
to empower the Court to award a decree 
-holder interest on costs as on any other 
portion of the decree which the judg- 
ment-*debtor may be Irable to refund to 
him. 20 0 C 327=43 I C 337=4 0 L J 729. 

■There is no such thing as a “Court 
rate of interest. A rate of 6 per centper 
antium which is the maximum awardable on 
josts may be appropriate rate of interest 
to aiiow for damages. AIR 1926 Na^y 

363=94 I C 971 


C. P. C. (1968) SEC. 35 ' (Co?*ld) : 

(12) Interest Of! costs ‘(CowcW) • ■ 

' —Claiming ■ very high interest— Costs 
were disallowed.'' AIR 1923 Oudh; 8=9 
■: . 0, 442=69 

..'.i'Cm 

—Restoration of the lower Court? 
decree by the Privy Councii was coostrnod 
to mean award of interest on trial Court 
costs 'and not on that of: High 'Court: 62 

i'. rxiw. 


( 13 ) Interest shall be added to the cost 
These words are newly added. They 
do not affect discretion of the Court. In- 
terest should not be allowed until costs 
have actually been incurred. Decree for 
certain sum with costs and future interest 
from date of suit interest was payable not 
on costs only on the principal sum. 6® 1 C 

345 (Lab). 

( 14 ) Umitatiofi. 

—Time to execute order specifying 
costs granted by a previous order comm- 
ences from date of the latter order. 59 


(15 ) Nature of Interest affecting order as 
to costs . 

— S. ' 35 does not -empower Court to 
order costs in the case of Jews; A 1 R 
1930 Cal 558=57 C 1089=Ind Rul (1930) Cal 
. .. 863=34 C W N, '319= 1 27. 1X 559. 

— Decree for costs against several 
fendants— Each is jointly and severally 
liable. AIR l923 Pat 215= (1923) Pat 

17=7®IC7f2. 

( 16 ) New points affecting order as 
to costs. 

—Where a point as to limitation was 
newly raised in application for review, the 
party was allowed to raise it but was or- 
dered to pay the costs of that application. 
A I R 1928 P C 103=6 R 302=5 OWN 
479=30 Bom L R 842=47 C L J 510=26 A 
L J 657=32 C W N' 845=55 I A 161=28. D : 

W 207=54 M L J 696 (P C)=I09 ! C I- 
i -Redemption decreed — Defendant clai- 

I ming costs in second appeal but point 
; not raised in first appeal— Costs of trial 
; Court only were granted. AIR 1925 
! Mad 778=48 M L J 213=21 L W 252=86 
! i C 793. ,, 

I — Expenses incurred in procuring 

attendance of witnesses can be Included — 
Question whether witnesses were summo- 
ned through Court or not is immateriat. 
AIR 1928 Lah 800=10 Lah L J 401=109 

f C 476* 
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G. P- C. (1908) SEC. J5 (Gontd.) 

( 17 ) Parties. 

—Where two persons are sued in the 
alternative and a decree is passed agamst 
one while the suit against the other is 
dismissed, the Court may order the tormer 
to pay not only the costs, of the plft bm 
also that of the other deft. A I B 1028 B 
91=30 Bom L B 162=109 I C 191. 

—Costs must be included in the 
amount due on a mortgage. The decree 
tor costs cannot be executed by itself as a 
personal decree against the mortgMor._ A 

I E 1931 All 124=Ind Bnl (1931) All 186= 

!2y I C 554. 

Where decree amount was deposited 

ill Court and decree -holder had no notice 
till after some time and he took out 
execution bona tide# held that he was 
entitled to costs. 35 C W N 544. 

^It cannot be said that a successful 
assessee must lose the deposit of Rs. 100, 
simply because tbe Income-tax Officer had 
cho^n to make an assessment. A I E 1931 
All 23=(1930) A L J 1548=52 A 991=130 

! C 634. 


C. P. C. (1908) SEC. JS {Conld) 

(19) Proportinate Coiis (Voneld.) 

there is no contribution in the 

special contract to the u 

557=20 A L J 890=46 ^ J Vm 
67=49 I C 688. see also 40 A 672, and 9 M 
L T 449=9 iBd Cas I02J; Aud A I B 192f 

AU 372.4S ^=f “jVl I « ii) W. 

—Except where in f , io! 

drifts were on eouai footing : ^4 U u 
63 I C 276=A I R tnt Oudh m 

10 0 C 108 ) see also 54 i C 37®- 

^Where all defendants contested parti- 
tion suit and where directed to pay Pl®'}*: 
tiff’s costs and one of the defendants paid 
costs. Held, that plaintiff is entitled to 
Sribntion from his oo-defeudants unless 
there are equities to defeat this .couree. 

AIE 1924 Bom 318=4^8 Bom ^>^1^=26^^^^^ 

—As to coheir bearing expenses of 
litigation about C 7lfc 


(18-19) Proportinate Costs 

In a claim for moral damages, it is 

hardlv rkht to order proportionate costs. 
A I B 1929 Mad 493=29 L W 604=(1929) 
M W N 341=rad Bui (1929) Mad 901=119 

i C 149. 

^But where claim is grossly and 
intentionally exaggerated deft is liable pro^ 
nortionallv to claim decreed AIR 1925 
Mad 692=46 M h J 366=(1924) M W N 
373=20 L W 60=78 I C 573 
— ^^Parties should have their own costs. 
The institution fee should be borne pro- 
portionately by all. A I B 1923 Bom 464= 

^ 77 I C 914 

see to the same effect : 26 0 C 196=77 
I C 749=A I R 1924 Oudh 48. 
— But there is no contribution if the 
Htkation is not bona fide : 7 M L T 194 
=?5 Ind Cas 937. (26 M 373, F). see to the 
same effect-1910 M W N 285=7 I C 268; 
and 19 P L B 1912=32 P W R 1912; and 1 
Fat L J 624=58 ! C 3 i ; nor if the parties 
are in position of joint toi?t- feasors. I'Pat 
fj J 620=58 1 C 28; see also 20 A L J 890 
=69 I 0 688= A I B 1923 A 67=45 A 99. 
— In case of joint de'fts there cannpt 
he presumed any implie'd contract to contri- 
l.iute, and there is right of contribution 
unless there is express : 22 M L J 406=11 
M L T 305=14 I C 189=^1912 M W N 492; 
.see also A I B 1923 A 67=20 A L J 890= 
69 I G 688=45 A 99; 

' .—Where several defendants have.^Eja^e- 
rent ‘ antagonistic and exclusive defences, 


(2®) Reasons ought to be stated. 

—Court must give reasons in writing 
where the practice of directing 
follow event is departed from. A X K 

Oudh 224=5 OWN 35=107 I C 881. 

—Reasons should be stated when 
granting greater or less costs than 
usually granted in a particular suit. A 1 K 
■ 1928 ’Nag'nialOS I C 746f' 

—Reasons must be given in when 
costs do nbt follow event— Party unless 
guilty of misconduct is entitled to ^ 

A I R 1925 Bom 527=27 Bom I 4 R 422=9# 

i’"C i8i*- 

— Court's discretion resulting in 
following event — ^^Reasons need not w 
stated— Appeal does not lie. 95 I C 446 (Nag). 

—Trial Cpurt giving good reasons for 
order as to costs— First Appellate 
interfering without giving reasons— High 
Court interfered. AIR 1923 Oudh li4»' 
27 0 C 64=9 O L J 629=74 I C m. 

—At the* hearing of an appeal the 
case was remanded to the lower Court. 
The order further directed the costs of the 
appeal “ to abide and follow the result. . 
After remand the case wa.s withdrawn. 
Held, that “event’’ was nothing but the* 
outcome or result of proceedings and that 
the withdrawal of the suit was an 
within the meaning of that word in B. do- 
cl. (2) of the C P Code and if the Court 
did not order costs it must assign re^ons. 
Where it did not appear that the 
applied its mind as to the costs' of the 
appesd it was ’,aj 9 ase for J^^T^sion by tixe 
H^h. Court. 2i'M L T 212=(1918) M W N 
^ ® H W 219=47 I C Ut 

■ i i I r if. , ■ 
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{ 20 ) Reasons mght to be stated ( Go?^c?d ) 

—-There are certain well-known prin- 
ciples oil which a successful party may be 
deprived of his> general costs. But where 
the Court purports to act . on those 
principles it is open to the Appellate Court 
to enquire whether on the ticts these 
principles have been rightly applied. 24 C 
W N 352=58 I C 421. 

— Heasons could be examined by 
appellate Court. 16 A L *T 592=48 I C 478= 
40 A 558. see also 1912 M W Ht366=l5 I C 

■ 202 . 


(21) Review and Revision against order 
as to costs. 

— Whore in a proper case strong case 
if^. made out, High Court may review a 
direction: as to costs : 3 P L T 67*=6 PL 
»j 284r63 I C 768; but not a direction as 
to taxation : 9 Born L R 98.3=32 B 262; 
and 9 Bpm;‘,L} R I0i4-“unless the Taxing 
Master has proceeded on wrong principle: 
27 Bom L R 1195=91 I C 153= A I B 1926 

B 18=50 B 69. 

— As to revision see 119 I C 466=A I 
R 1950 7:2; and 2 L W. 346^1915 M. W. H 

274=28 I C 637. 


, ’ (22) Separate costs. 

— Biiveral defendants raising various 
defences separate costs can be awarded, 18 
M L T 460=(1915) M W N 1021=31 I C 312; 
«C8 also 6 0 W K 925=A I R 1929 0 536; 
blit not if the defences are common ; A 
Mad 1235=40 Mad L J 271=22 
Mad L. W 208=91 hid Cas 303; and AIR 
(1932)' P C 13 (21)=36 Cal W N 137=8 
Oudh W N 1378=35 M L W 118=62 M L J 
320=59 Jiid App 1=136 Ind Cas 385 R C. 


C. P. C. (1908) SEC. M (Conid) ; 

(23) Separate suit for costs barred (Contd) 
— On the question whether costs 
awarded by Court having no jurisdiction 
can recovered by a separate suit deeisioiis 
in 8 A 452; and 28 A 475 hold that a suit 
will lie: where as decision in A I R 1922 
A 143 holding contra. 


(23) Separate Suit Tor Costs barred. 

’ — rGIaim for co.sts is not independent 

claim— Costs from part of entire decretal 
amount must be realized. A I R 1925 Cal 
1135=41 C L J 607=93 I C 364. 

— Defendant’s case proving true— 
Plaintiff • cannot continue suit for costs 
only on- ground that defence was not 
disclosed ill reply notice by defendant. A 
I R 1930 , Bom 152=32 Bom L R 200 =Ind 
Rul (1930) Bom 345:^125 I C 441, 

■ — Claim for damages tod remote can- 
not be maintained nor can - air independent 
action for cosis. A I R' 1922 'All 143=20 A 
L J *20.5=65 I C 513 see dlso ■ M C W N 263. 

So also a suit will lie where costs are 
awarded by a decree or Order which is not 
executable AIR 1925 Mad 279=47 M L J 
829=21 Mad L W 75=85 Ind ‘ m 991=48 

Mad 482. 


( 24-25 ) Shall have full power. 

— The, Court can issue an order awarjd* 
ing full costs in each suit provided' it 
proceeds upon reasonable grounds and 
does not infringe any ]:>rinciple of law 
applicable. 156 P L R 1916=35 I C 529. 

—Decree appealed against unsuccess- 
fully— Trial Court has jurisdiction to deal 
with taxation of costs under its decree. .,A 
I R' 1926 ■Bom 367=28 Bom L R 550=95 

' ■ I C 515. 

—Witnesses brought at party’s expense 
from their place of residence wnd served 
at place of suit— Court can irmlud^^ 

expenses in costs if satii^fied that expeuiS(^s 
were'reasonalde. A I R 19*28 Lab 800=10 
Lah L J 401=109 i C 476. 

— Pltnntilf coming to enforce a legal 
right wdth no misconduct omission or 
ne^^lect on his part, is entitled to costs. 

A I R 1921 Lah 104=62 I C 812. 

— No excessive costs .should be award- 
ed if lilaint is rejected at an early stage. 

■ 35 P R' 1914=25 I C 435. 

—The Court , has power . to awaird 
costs in its diseretioii to a defendant out 
of the deceased plaintitf’s estate even in a 
case where a suit abates by reason of the 
cause of action not surviving the death of 
plaintiff. The power of the Court to award 
costs in Cases of abatement, is not res- 
tricted to 0 22 R 3 (2). In calculatiiig 
the defendant’s costs in such a case, the 
pleader’s fee to be allowed is the same as 
in the case of a suit dismissed for default 
of prosecution after framing of issues, i.e., 
only one half of the full fee should be 
awarded. 43 Mad. 284=37 M L J 596=10 L 
■ . W 656=54 rC.IISC 


( 26 ) Special suits and proceedings, costs 
in, how ordered 

(2) AbateMSut of suits 
— In a suit which has abated, the 
Court has no power to award costs to 
the heirs of the deceased deft against the 
plaintiff. II M L T 20*2=1912 M W N 382 
^ =22 M L J 439=15 1 0 369. 

( 2 ) Accowtt suits. 

— It IS generally true that if a suit is 
instituted for an account betw’eeri 
persons one alleging that nothig is due 
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d 26 ) Special Salts ■ and proceedings, : : 

' costs in, flow ordered- ( tontd ) ^ 

{ 2 ) Account suits. ( ComM) 
from him, and the balance is found to be 
• due from that person wilLhave to pay the 
.oosts of the suii. and ot the accouiu. . Bm 
the rase would be wholly varied, li the 
.<;ase were that one party admitted a given 
sum to be due from him and the <ither had 

claimed a much larger sum, and the suit ^ 

lias proceeded only for the ot 

.ascertaining whedher such contested 

were really due or not. In the case, the 
costs would depend upon the substantial 
result, that is, if the balance claimed or a 
substantial part of it, were shown to be 
due, the claimant would obtain the costs 
of the suit; if no part of it were due he 
•would have to pay them; and if only a 
small portion of it were due the Ooim 
■would probabely give no costs on ^ther 
side. But in all these cases the Oourt 
endeavours to see what were the 
stantial questions and causes of litigation 
between the parties. Where the deft, denied 
plff’s right to claim an account and asserted 
that not only was nothing due from him, 
but that he himself had not realised, ^ during 
ills possession of the estate the entire sum 
recoverable by him, and the^ result ot the 
litigation was that the plaintiff ivas entitled 
to account and upon accounts taken if w-as 
established that the defendant had received 
a considerable sum in excess . of his dues 
and the enquiry was delayed and lengthened 
by reason of the obstructive attitude of 
the defendant who had managed. to hamper 
the investigations by non-production of the 
papers. Held, that the defendant w^as 
liable for the whole costs of the suit BO 
•C L J 417=24 C W N 110=54 I C 036. See 
also 33 C W N 614=A I R 1929 C 719. 

In accounts suit costs up to 

reference for account are awardable to 
plfif. 20 C W N 368, 

( 5 ) xidmlnht ration suits 
—Litigation caused by act of deceased 
• estate should costs. A I R 1931 Sind 
17=25 SLR 72=Ind Rul (1931) bind 20= 

129 I C 900. 

( -i ) Ap-peals, 

—Appeal Court reversing decision 
of trial Court before which applicability 
of s. 22 Presidency Small Cause Courts 
Act was immaterial can disallow costs to 
. defendant. AIR 1924 Bom 422=2b Bom 
L R 382=48 B 531=80 ! C 766. 
—Grounds of appeal loosely drafted 
—Appellant though successful was ordered 
to pay respondents costs. AIR 1925 Oudh 
561=28 0 C 203=85 I C 445. 
—Amount of damages -reduced on 
•appeal— Order us to costs of appeal see 
14 C ly N 713=6 Ind Cas 81=37 C 760. 


C. P. C. (1908) SEC. 35 {Canid) 

( 26 ) Special suits and proceedlnfs, 

: ' costs 111, iiow ordered iConid) 


from held not 

an merits— d'osiH 


( 4 ) Appeals (Co?/^'/d) 

—Order appealed 

Sts a"? B AU ma A m. 

22 A L J 706=L R 5 A 48a i.iv=83 

Leave to appeal obtained but appeal 

not prosecuted-A.ppeUant must pay 
of application for leave. A 

471=27 Bom L H b99=89 I C 213. 

The Groverenment obtained thi-ir 

cost.s in the first Court; the opposite pan.y 
appealed, not making the Covernment a 
res-pondent. On appeal, t« 

first Court was reversed. Held, that 

Government not haying been made a pany 

to appeal were entitled to 
costriu the first Court. I B L R S N. Xxik 
—When au appellate Court after 
ing aside the decree of the lo\ver Com:, 
remanded the case and the order ;is 
costs provided “costs will abu.e ib. 
result’’ held if the result <>* the romami 
was entirely in favour of the successf ..; 
party he was entitled, as a luatter 'rf 
course, to the costs in question, even it hm 
decree of the lower Court, after reinaml 
did not contain any sneh /^traction 4 

W N 343. but see 39 M 476 h. 
—Question of costs cannot 

newly in second appeal 

, . 334=75 I t 52#. 

( 5 ) ArHimiio7t. 

—Where there is no suilicieiit |>ro’ i- 
sion in the award made in aihitraiiou pi 
ceedings in a suit or if the a^vard has not. 
been made, the Court has power lo award, 
the costs of the arbitration costs oi a 
proceeding incidenr, to the .suit unuu . .. 

kb of the 0. P. C* Tlie powder of Court 
to award the arbitrators fee fis costs 
not H mi tad to cases where an award has 
been made. No appeal will lie a.s to costs 
nnlpss there has been violation ot an 
SlUed pritmiple, 22 B 104 referred 
, 0 . 6 S L R 226=19 I C 611. See a I hu 

1931 A L J 1155=A I R I91Z A 184. 

{6 ) Commission- 

1 —Party taking out commission 

’ ^inoopedimz to any extent is entitled to 
.ucceedmg to y ^ 

=Ind Rul (1930^ Oal 22f)=122- 1 C 226. 

! —But not the party failing to cite 
i autborities showing correct practice. A 1 R 
‘ iQ9fi Mad 642=(1926). M 4V Jv 4^=60 M. 
i L J 42&i94 i C'306. 

i ( 7 ) Coniraet Suits atui' Siiitg /or bre^k 

^ ■ of QiifeiMiit. ... 

i -Soalso in .i .«Ft, on oontraot.of 

1 iudemafty. pWaer's fees reasonably pa.4 
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€. P. C. (I90S) SEC. 35 (Co»rf(0 < 

( 26 ) Special fsiiifs and proceedings, ( 

■ costs in, how ordered (Contd) 

( 7 ) Contract Suits and Suits for i 

breach of (CotiMd) 

should be awarded, A I E 1921 Mad 544= 

13 L W 297=60 1 C 164. 

—In a suit for damages for breach of 
coYenant for title plaintiff, can claim 
costs of litigation in which he was damni- 
ied. 38 ML J 470=57 I C 982. 

— But no costs are awardable in a 
suit on immoral contract, A I E 1928 Sind 
173=113 I C 366. 

-See also A I E 1930 L 789=12 

L L J 71=31 P L E 477=122 ! C 102. 

—In a suit for damages for breach of 

■ contract and for recovery of earnest money: 
defendant was directed to pay costs of the 

■ suit, as she did not pay the earnest money 
into Court or formally tender it — 11 Bom 
272. But this was dissented from in 23 

BOm L R 1213. 

( -9 ) Divorce SuiU. 

— Ate a rale, husband must pay irrespe- 
ctive of result. A I E 1922 All 243=66 S C 
; 494. See to the same effect A I E 1924 
Mad 150=45 M L J 327=74 Ind Cas 139=18 
L W 354; and A I E 1922 All 504=44 All 
745=77 Ind Cas 133 F B 

— A solicitor is thus entitled to have 
his costs paid out of the amount diposited 
by the husband to meet the costs of the 
wife. 20 I C 492=15 Bom L E 593=38 B 125. 

—But wife admitting adultery- Decree 
for disoltttion-wife wishing to prefer appeal 
— Husband cannot as a matter of right be 
asked to pay her costs. 24 C L J 216=21 
C W N 711=37 1 C 216=44 C 35. 

— And the Court still has discretion 
despite the rule above; 17 Ca! W N Cclxii. 

— Ex parte order against decree-holder 
to file copy of voluminous decree, judg- 
ment-debtors partly responsible for putting 
cdsts on decree holder for obtaining copy 
of decree, and Court partly responsible 
as copy of whole decree unnecessary for 
ojcecution-Decree-hoIder not resisting order 
—Costs equally divided between decree- 
holder and judgment debtors. A I E 1930 
Cal 804=57 C 996=Ind Eul (1931) Cal 252 

=l29IC7tO. 

(9-10) Guardian. 

— <^uardians and wards Act, S. 7— 
Fliilanthropic Society unsuccessfully seek- 
ing to be made a guardian of a minor’s 
3>raperty cannot claim cosfc.s as they are 
not expense’ either on account of ne- 
cessanes. or as having been incurred for 
of fe minor or foi^' protection 

r T T h ? Cal. 397=51 

L J *.72=58 C 15=Ind Eul (930 ) Cal. 

755=126 I C 707. 


C. F. C. (1908) SEC. U .{Oontdy 
'(■•’26 ) Special stilts and' proceediufSv 
I costs la, boW' ordered (Contd)- 

( 10 ) Guardian /Cowc/rf) 

—Guardian con ti'nuiiig '''as' such' alter- 
minor became major is liable for costs.. 
A' I R 1929 Mad 782=(1929)' M W .545=.: 
Ind Rul (1930) Mad 649=123 1 C SOS. 

(11) Income Tax 

—Pleaders fees— Opinion : , of the^- 
Taxing Master prevails unlessit is wrong ' 
in princix>le. 23 Bom L R 854=45 B 1234= 

■ 63 I C 37. 


—Successful assessee is entitled to-' 
recover deposit. A I E 1931 All 23={19S0)- 
A L J 1548=52 A 991=130' I C 634- 

(12) Imolmncfj. 

—Costs on petitioning creditor on 
setting aside adjudication order cannot be 
set off against debt due. AIR 1930 Bom 
516=32 Bom L E l076=Ind Eul (1931) 
Bora 8= !28 I C 14,- 

{m InUrlomtory appUcation. 

—Costs of interlocutory application 
ordei'ed to be costs in cause— Party ob- 
taining general costs is entitled^ to the 
costs of application— Judge hearing case 
has no jurisdiction to interfere- with 
previous order of costs of application. A 
I E 1926 Rom 596=50 B 430=28 Bom L R 
■ 1283=97 1 C B'3. ■ 

—Costs of iuteriocufcory application 
to be costs in cause— Party succeeding is 
entitled to costs of applicatication unless 
final order expressly excludes them. A I E 
1924 Bora 398=26 Bom L E 282=80 \ C 163- 

(14) Mmntemme suit^* 

—Maintenance suits— In awarding costs 
Courts should see if claim was excessive 
or exaggerated. A I E 1930 Mad 479=59 
M L J 531=32 L W 729=Ind Eul (1930) 
Mad 839=126 I C 591. 

—In a inainteuance suit by a pauper 
— widow where the right to maintenance 
is established by decree, the plaintiff alone 
ought, as a rule, to be given costs in 
proportion to the amount of her success. 
10 L W .540=(1919) M W N 878=53 I C 796 

(15) Mortgage Suits J 

— In suit by mortgagee to enforce his- 
security, the order as to costs may be to 
give him liberty to add his costs to his 
security. But there must be an order for 
payment of costs against mortgagor or 
receiver disputing validity of mortgage. 
A I E 1930 Bom 11=31 Bom L E 1199:= 

Ind Eul (1930) Bom 185=122 I C 857. 

— S. • 35^-Mortgage suit.— Personal 
decree for costs against party, who is not 
mortgagor can be granted by Court. A 
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■ C. p. c. (H0«) SEC. J5,{Co?i<ri) 

( 26 ) Special suits and proceedings, 

' costs in. how ordered. ( Cwita. ) 

..(15) Mortgage; Suits. (Conoid) 

I K 1931 Mad ■272=33. L W 263=Iiid K«1 

■ (1931) Mad 487=131 I C 151. 

— Redemption-Mortgagee alleging 

.tran«action to I.o sale wiji not get GO.sts. 
A I B 1924 Rom 172=25 Bom L E 1209 

=81 I C 673. 

— A mortgagee is entitled to costs in 

■ suit for redemption or foreclosui'e unless 
lie has been guilty of any misconduct; 
and the faot that he claimed more than is 
found due to him is not per$e any sufficient 
ground for depriving him of his costs. 30 

L J 204=34 I C 690. 


{ 16 ) Partition BuiUy 

— In 21 Calc, 904, it was held that a 
mortgagee having had the benefit of a 
partition, and having accepted and 
; approved of it as part of his title was, 
though not aparty to the partition suit, 
bound by the equities attaching to the 
mortgaged property as incidents^ of the 
partition, and was therefore liable in 
respect of a proportionate share of the 
charge for costs created by the order of 
the Court made in that suit under s 222 
and such proportionate share of those 
eosts should be deducted in priority out 
of the proceeds of the sale of the mort- 
■garged property. 

—Absent defendant need not be 
necessarily exempted- Antecedent conduct of 
‘defendant leading up to necessity for 
institution of suit should be looked into. 

■ A I E 1925 Cai 569=29 C W N 297=86 I C 

321. 

—Partition suits according to the ' 
Bombay and Calcutta High Courts the 
parties to a partition suit will ordinarily 
' have to bear their own costs up to the 
Preliminary decree. Such an order may be 
made even though some of the defendants 
have not apx>ealed from the decree ordering 
costs to the platitifE. 4*2 Cal 451 (453, 454) 

, 19 C W N 233=28 hid Cas 446. See also 10 
CalIiJ50B (.‘=)1G)=3 ind Cas 247 and *20 
Cal W N 51=21 C L J 253=27 Ind Cas 465. 

. and 6 Ind Cas 109 (111)=I2 Cal I Jur 346. 
and 34 Cal 878 (88*2)=5 Cal L J 642. 

— In a suit for partition the defendant 
pleaded but failed to prove partition defen- 
* Sant could be directed to pay costs of suit. 

35 C W N ns. 

— Of course the Court has always a 
■discretion to saddle a party with the cost 

the suit where he unreasonably contests 
the plaintiff’s right to claim a partition A 
1 E 1931 C 573=35 C W N 151. See also 10 
Cai L J 503=3 hid Gas 217. 

— Or raises any other vexatious con- 
tentions. 21 I C 746. 


. e, P. C. (1908) SEC. iS (Contd) 

, „ ) Sp«W »». So 

1 (16) Partition Suits (Cmicld) 

—The Madras High Court on the oth« 

hfln3 has held that such costs should come 
out ’oK estate where neither party h»« 

I been guilty of any unfair 

I —Dissenting from 34 Caj^ 878^ 

i (IS) Pre-emption Suit* 

1 ^Pre-emption suit -Costs to be boi ue 

! by deft, in the absein^^of special circum^ 

1 ^ tances. See 109 P W R 1915=30 I C 5 1 o 
I — Pre-emptor will get costs tmmgri 

he has to pay more P 

• money offered. 30 Ind Cas .517 f 

E 1915=13 P L E 191b=:l09 P W K 
(19) Receiver, 

—Simple order for costs 9®^?* 

i Receif er-Eeceiver is i^rsoually hable-q«>- 

873=28 

—Official Keceiver or trustee hi 
! bankruptcy may be ordered to pay costf^ 
A I E 1929 Mad 105= Ind Eul (1929) 

: 14^1 ML J 873=28 L W 719=52 


(20) Representation Suits, 

—The order for costs in a repre.se ni- 
ative action should clearly specify whetber 
it is the representative party alone or thii 
' representative and the parties represented 
by him that should bear tlie costs. 4- Lorn 
- 506=19 Bom h R noi«=42 I C 9. 

(21) Reverstomr 

35— Suit by Reversioner Si^^cral 
alienees impleaded- Costs proper t io na le n • 
each alienee’s interest sboubl awardeu 

against liim A > R 1933 Mio li>. 

Alienations set aside ui llio .suit (.i 

reversioner- costs of plainiitt’ must 1»-. 

proportionate to the 

' —Costs of interveuor voluntarily uom- 

iugiufor future 

be .eddied o. oIe™.«.. « O « N « 

(22) Suit hy or aijainsi minors or the 
next 'friend or guardian 

—Minor attaining majority but , 

dian continuing- to represent him— CuaT- 

; dian is liable for costs, 

1 -Costs may be made payable by the 
n&Tt friend or guardian personally. Tho 
, jy..lv whom” in 8- 35 am wide enough 
words by wuom friends A I 

, to cover guardains ana g ,929 m 7M. 
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C. P. C. (IW8) SEC. 35 (Co««^i) 

f '26 ) Specie siiits' aiid proceedings, ^ - 

costs in. how ordered (Contd) 


(y;n Suit hy or against trustees 

executors and administrators 


—Petition for sanction under s. 18 of 
the Eeligious Endowments act 21 Cal W H 
m (341)=39 Ind Gas 888 see also (1915) 2 
Mad L W m (348)=:(1915) Mad W N 274= 

28 ind Cas 637. 


— Suit brought by trustee on account 
mt infeeling towards defendant Trustee 
should personally be made to bear the costs 
1925 Mad 194 (199)=47 M L J 801=20 M L 
W 059=1925 Mad W N 90=84 ! C 905. 


c. p. C. (iWSySEC. iCrntd) 


( 26 ) Special suits, and' proceedings; 

costs In, how ordered. ( (Jontd. ) 


(25) Will Probate or letters of 

■ ad minist ration of (Comidy 


nroperlv be . l>rone by the. , estate, of the 
. testator. 24.1 ,0.96=37 -Mad. '476-. 


■ —Litigation caused by, vag,ueness of— 
Costs shouid come out, of estate. .A I R 
. 1925 Siucl 195=19 S R' 220=78' iC' 249. 


— A trustee in bankruptcy or the 
official Assignee is liable for costs in the 
same wav as any other party. 51 Ind Cas 
654(655. 6.56)=2B‘^C W N 431 see also 1931 
Nag 14B (144)= 134 I C 272. 

— Although costs of a suit are discre- 
tionary with the judge, the Court of Apple 
>/ili interfere with the discretion of the 
Court of first instance where it is found 
that discretion w«i& not exercised on 
correct principles. Persons who are in the 
position of the trutees ought to have their 
costs out of the trust estate when a question 
of legal proceedings is concerned unless 
they have unreasonably carried on or 
resisted such proceedings’! The Court of first 
instance having come to the conclusion that 
t4ie mutwallis were ; really trustees ought 
to have applied this principle in making 
.the order as to costs 21 (T W N 339=39 

: ■ I C 388, 

—In a scheme suit the Privy Council 
ordered the Trustees to bear the costs 
in the first instance to be recouped subse- 
quently out of the estate 24 M L J 199 
(204)=15 Bom L E 13=16 C L d 640=(19i2) 
M W N 1106=17 I C 441=12 M L T 448 P C. 


—Where a' decree in ' a probate ,pro.- 
ceeding directs that Letters of Administrat- 
ion should issue jointly in the names of 
both parties contesting arid that the costs 
should be paid out of the estate: Held, 
that this does not entitle one of the joint 
administrators to execute the decree against 
the other and that the proper course tn> 
follow would be to sell or mortgage a 
sufficient portion of tlur estate in order to- 
discharge the debt incurred paying costs, 

24 I'C 214. 


{ 2B ) Whding up hy a liquidator, 

—Costs incurred by a liquidator, 
whether in a voluntary or compulsory 
winding up of unsuccessful litigation are 
payable to the party entitled out of the 
asssets of the company in priority to the 
costs of the liquidation. Claims of persons 
having equal or prior claims should be 
considered. A I .11 1928 Bom 252=52 Bom 
477=30 Bom L R 549=H0 I C 33. 


( 27 ) Subject to provisions n/ any km 
for the tme hnnq in force. 


{24) Suit for Construction of will. 


—Suits for construction of will— Or 
by the diffieulties caused by the testator 
himself. 3 Cal L Jour 224 (234, 235). see 
.also 1914 P C 149 (150)=4i Cal 1007=41 Ind 
App. 176=16 Bom L E 787=20 Cal L J 348 
=18 Cal W N 873=26 M L J 653=16 M L T 
217=1 Mad L W 731=1914 Mad W N 624= 
23 I C 713 P C 


—In land acquisition proceedings, the 
necessity for coming to court arises from 
I the de.sire of the public authority to acquire 
the land and the owner cannot be forced to 
pay costs merely because he is compelled 
, to sell his land and endeavours to get the 
I best price possible. . 8 S’ L B 126=27 iC 


( 28 ) Subject fo such, conditions and 
limitations as may he prescribed. 


— Costs of litigation prior to reference.^ 
to arbitration referred to arbitration- Court 
cannot deal with ii (1932) All 183 (184) 
= 1931 AliL Jour 1155 . 


(25) Will Probate or letters of 

administration of. 


( oO ) MiscelLineous. 
— Eespondents lodging 


® “costs Tfould abide the 

result do not mean costs will follow the 
re.suit. T he discretion ordinarily vested i n 
s,!ibordina(e Courts to decide how: the costs 
bo all foe borne _is not taken away by the 

’•esuU ” abide the 

.J. appellate court 4 0 W N 

o4o, dis. here the language of a will is 
the cause ot hbgatioa the costs Should 


^ case, but 

absent at hearing appeal dismissed with, 
costs, costs of respondents down to lodging 
of case should be paid, A I E 1925 P C 
169=49 M L J 238=L E 6 P C 126=1925 M 
W N 532=22 L W 306=47 A 459=41 C L J 
450=27 B L E 853=87 I C 292. 

— Costs of witnesses not examined 
though summoned cannot be taxed. A I R 
1830 Oudh 432=7 OWN 815=Ind Bui (1931) 
Oudh 76=1281 C 748,. 
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C. P. C. (IMS) SEC. 35 (CV>/^^rf) 

( 26 ) Special suits, and proceedings,, 

costs In, how ordered. ( ConeM. ) 

(30) Miscellaneous 

— A, decree for ,co'si.s should uot be 
i,nterpreted .to imply a personal ; decree 
iirdess there is a specific reference to any 
personal order for payment of costs. A I B 
1930 Oudh 167=5 Luck 595, 7=0 W N 138= 

■ Ind Kill (1930) Oudh 298= 125 i C 170. 

— Pro forma respondents against whom 
no relief is sought are not entitled to 
costs though they were necessary parties 
in trial Court. A I R 1929 Mad 738=52 M 
8'45=30 L W 254=57 M' L J 374sTnd' Rul 
(1930) Mad 295=122 I C 167. 

— Diet money of plaintiifs attending 
Court but not produced before the Court 
can be charged cost where the number 
of witnesses is not excessive and the line 
of defence is not disclosed, costs of docu- 
ment unnecessarily produced cannot be 
awarded. A I R 1929 Ail 873=Irid Rul 
(1929) All 8*22=118 :l C 230. 

— Malicious prosecution of civil suit 
Ko remote damage — Subsequent action 
for malicious prosecution does not only 
remedy being compensation costs. AIR 
1928 Cal 1=46 C L J 455 =106 C 277. 

— Power of Small Cause Court to 
award costs under s. 35-A is conditional 
upon its having express authority from 
High Court so to do or having Jurisdiction 
lip to Rs. 250. .A I R 1926 All 554=94 I C 

790. 

— Part of decree reversed— No dire- 
ction as to costs of lower Court — Such 
costs are not a debt within Contract Act, 
8s. 59 and 60. AIR 1927 Cal 906=104 I C 

, 799. 

—Compensation can be awarded only 
after objection by the opposite party. A I 
R 1926 Lah 472=941 C 78. 

—•Court finding reference to arbitration 
invalid. AIR 1928 Mad 370=54 M L J .580 
=(1928) M W jN" 228=27 L W 803=109 ! C 

■ 17.5. 

■—Jurisdiction- Objection as to success- 
ful in Appellate Court but newly raised 
ccists may be disallowed. AIR 1929 Lah 
246=Iiid Rul (19*29) Lah 789=118 I C 533. 

— Non-resident witness whether party 
CY not is entitled to his expenses when 
evidence is material and necessarv. A I R 
1930 Bom 24=54 B 62=31 Bom L R 1020= 
Ind Rul (1930) Bom 121=122 ! C !2L 
. —The words “ by whom in s, 35 
include next friends and guardians of 
juiiior plaintifl's and defendants. AIR 1929 
Mad 782=(1929) M W N 545=Ind Rul (1930) 
Mad 549=123 I C 805. 

lu 41. 


C. P. C. (1908) SEC. 35 (Covcld) 

(26) Special suits, and proceediegs, 

■ costs In flow ordered (Oomid) 

(30) Miscetlafieous ( Concld) 

—An expert witness rmght to be 
allowed special expert foes as part of the 
costs in the case. 10 L B R 203=13 Bur 
L T 62 and 136=59 I C 823 

— Yindieative proceeding — Costs disa- 
llowed. AIR 1923 M 485=17 L W 358= 
24 Cr L J 585=73 I C 329. 

— Appellate decree silent — I'rial Court, 
decree is guide to determine costs, 10 L 14 
R 280=13 Bur L T 173=62 I C 299. 

— Travelling expenses of witness are 

costs. A I R 1923 Gal 315=67 I C 277. 

—Reasons given not supported by 
facts entails interference. 11 N L R 189=31 

IC 880. 

—Though the judges of the Appellate 
Court would if sitting as a Court of fir.st 
instance, have come to a ditfereot decision 
it is not the practice of an Appellate Court 
to disturb the order of the first Court as 
regards costs, when it affirms in substance 
the first Court’s decree. 22 G W N 929=23 
C L J 606=36 I C 655. 

— Suit filed in wrong Court — Costs 
disallowed. 23 Bom L H 850=45 Bom 1236= 

63 I C 4!. 

— Where there are several defendants 
and there is no specific direction for 
separate costs only a single set of costs 
will he payable. A I R 1924 B 317=26 Bom 
L R 209=79 I C 7(}4=48 E • 348: 

— ** Appeal allowed with costs*’ mean ing 
of -only cost of appellate court, See Court 
Fees Act, S 13. 15 I C 910. 

—Scheme suit to come out of teinide 
funds. 24 ML J 199=12 M L T 448=17 I e 

441 ■ (E C.) 

— Calcutta High Court Rules App 
Side Rules R. 29 Ch. IX, A I-R' *1924 C 
874=39 C L J 342=80 I C 790,. 

C. P. C. (1908) SEC, 35 A 

' — 1 Section 35A ’svas inserted by ». 2 
i of the Civil Procedure (Amendment) Ac.t, 
i 1922 (IX of 1922 , which, under section i 
I (2) thereof may, with the previous sanctum 
I of the Governor General in CouneiL be 
brought into force in any Province by the 
I Local Government on any specified date; 
see General Acts, ToL YII, p. 79. it. has 
been brought into force in Bihar and 
Orissa, Parts of Burma, Central l¥o- 
vinces, Assam, Bengal and Punjapi- 

—Costs awarded under 55-^ A are 

compensatory not penal A 1 R 
509= Ind But (1931) Lah 473=131 I C 377. 

—In determfhtfiif the amount of com- 
pensatiPtt awarded under S '35-A of 
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C. F, C. (ifOS) SEC. 35 A iCondd) 

the CPC, it is necessary for the Court 
to be satisfied that the objection taken by 
the person was false or vexatious to his 
knowledge, that the objection has been 
disallowed and that objection was taken 
to it by the other side at the earliest 
opportunity. A L II 1933 A 650. 

—Where the plaiiitiifs conduct leads 
to an inference that he has abandoned his 
claim, an order for compensatory costs 
under s. is justified. AIR 1931 Lah 
r)09=Ind Kul (1931) Lah 473=131 I C 377. 

— A suit instituted in the Court of 
Small Cause subsequently transferred to 
the regular side. Judge trying has sanie 
powers as the Small Couse Court in 
awarding eoiu]>ensation under s. 35- A. 
AIR 19311 Nag 13.3=rnd Kul (1930) Nag 
44=120 I C 412. 

—Order under s. 35 — A can be passed 
against next friend of a minor. 52 All 907 
=1930 A L .1 I295=Ind Hnl (1931) All 17 

= 128 ! C 225. 

— An order under s. 35— A is appeal- 
able under S 104 (FF), Where a Small 
uause Court grants costs as compensation 
under S 35 A of OP C an appeal lies 
to 4 he District Judge under S 24 of the 
Provincial Small Cou-^e Courts Act. 

A L R 1933 0 470. See to rhe same olfecl 
91 I G 790=A ! R 1926 A 554. 

— Though sucli order is not appea- 
lable under The code. 3f> M L J *435=1919 ’ 
M W N 490=50 l-C 886, 

C. F. C. (1908) SECTION 36. 

—Stay order conditiojial ou furtilsh- 
ing security for me.sne profits— appeal of 
the objectors in which stay order granted 
accepted though ultimately the objectors 
failed— auction purchaser whether entitled 
to mesne profits under S. 30 CPC or by 
way of restitution— appeal from the order 
allowing mesne profits whether competent 
see AIR 1933 L 371. 

—No appeal lies form execution of 
orders prelimin.ary to sue, such as, leave to 
sue In forma pauperis 17 M L T 447. 

—A subsequent order of Court in 
regard to particular costs is executable 
even though those particular costs are not 
sliown in decree. AIR 1921 Sind 18=15 
S L R 11=62 I C 507. 

—So also an order under 0 20, r. 11 
(2)-4 Bur L J 32=85 I 0 291= A I R 1925 

—An order directing the payment of 
an amount to Commissioner for work done 
i.s executable- as decree and s. 47 applies 
to such execution: 40 C L J 180=84 I C 
724= A I R 1925 C 57=52 C 269. 

—.Judgment obtained on admission 
under 0. XII, r. 6. Plaintiff can enforce 


C P. C. (I9IIS)'SEC. 36 iConcM) 

payment of amount awarded as an order in 
execution^ proceedings ^ without ■■ a decree 
being ^ drawn up. , A. I ■ R,' 1926 ..Sind 119=20 
.. S L E 216=92 I C 562. 

C. P. C (1908) SECTION 37.'. 

( I } Cifii Court. : 

— A d<.;cre«* was passed by a Hub- 
Judge. Thereafter rhe estate of the 
judgment -debtors having xiassed into the 
'management of Court of Wards, the Court 
of Wards was added as a party to execution 
proceedings. Htihl. th.u tin* Bubordinate 
♦Judge has jurisdi<?tion to proceed with the 
execution notwithstanding that alter decree 
the Court of W nrds had become a party 
to the execution pro<,jcedings. 38 Bom 
662=16 Rom L R 527=25 I C m, 

{ 2 ] Ceased to exist or fo kmt 
jurisdiction to execute it ” 

— Court passing <1001*0^ can alone 
except under s. 38 ext cute decree though 
losing territorial jurisdiction over property 
subsequentiy. A f R 1928 Mad 746=28 M 
L W 88-=T!!d Rul n929) Mad 289=114 

, I C 545. 

— Aiid the geuijral ruiv is that the 
decree of final Coui'i .‘done cu:i be executed: 

li L n U 1 63= A I R im I B 37* 

—As to the interpretation, of the,.'.: 
^phrase •* (Amrt ♦d* first instance’* the 
principle in elau.^e (b) should be applied. 

A I R 1926 Mad s!3=fd M L J 16i=(1926) 

M W N 395=95 I C 587. 

— Where tlie LVnirt ^which passed a 
decree has ceased to exiit. the decree 
should be executed by the Court which 
would have jurisdiction to try the suit in 
w^ich the dciTee was passed. Where there 
are in fact two independent courts withi?i 
the same territoi*ial limits having coo- 
current jurisdiction it is opeii to either of 
such courts to execute the decree of the 
other. 49 I C 94. 

— In (»ther words, the power to 
execute a decree is vested in the Court 
i which passed the decree but in the e%*ent 
of the Court ceasiiig to exercise juris- 
diction it would be exercised by the 
Court which would have power at the 
i time when the application was filed to try 
! the suit. 49 I C 958. 

! — Court passing decree abolished but 

i iuhsequently re-established can execute 
the decree provided it would have juris- 
^ diction to try suit to which the decree 
I relates if instituted at time of execution 
■AIR 1926 Pat 201?= i Fat 688=7 P L T 333 v 
* =92 I C 909. 

—A court which passed a decree for 
sale cannot after a transfer of jurisdictioa 
even entertain an application far the sale 
I of the suit properties. The same will be 
1 the case in the case of a decree for posses- 
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C. P- C. (IW8) SEC 37 (Contd) 

( 2 ) Ceased to exist 'Of totiave 

■ iofisdlctioii to execute it’" (Conid) 

sion 30 M 537; 27 M 118 dist. 8 M L T 
29l);‘26 MI.J 189, ML The validity of 
the’ original presentation of an application 
for elocution of a decree is not aftectoa by 
•* Rubseaxient order of return for correction , 
of' defects unless they are such as to 
nreiudiee the judgment-debtor substantially. 1 
^n application for execution returned for 

PorrecUon of defects not essantial to the 
validity of the application, but not repre- 
sented after correction, is a step^ in— aid 
of execution and valid for purposes ot S. 48 
of C P Code. 26 I C 413. But See 42 

Mad 821 (FB) 

, ^Territorial jurisdiction of the Court 

nassine decree taken away between the 
Hate of the preliminary decree in mortgage 
nit and Anal decree and it passes final 
decree also it has power to transmit execu- 
Hon to Court having territorial jurisdiction 
bU has no power to sell property. AIR 
1027 Mad 627=50 M 882=62 M L J 605=38 
M 1^ 351=25 L W 671=(1927) M W.:N 
“ ^ 282=103 } C 245. 

—A obtained a decree againt B in the 
Court of the 1st Munsif of Howrah. After 
the decree, the local area within which the 
cause of action arose, and the judgment- 
debtor resided, was transferred to the 
■lidaiunsif. A then applied to the 2nd 
Munsif to execute his decree. HeSd, that 
the 2nd Munsif had no jurisdiction, and 
+»,e 1st Munsif alone had jurisdiction to 
execute the decree. 25 Calc , 315. But in 
fSc W N 150=28 Calc., 238, in which 
i tie facts were similar, it was held that the 
decref could be executed by either Court. 
Applietion for transfer of a decree— 
Tiidement-debtor’s objection as regards 
^exeoutability of ^ the deOTee-Proper 
Court to decide such objection is the 
Court which transfers decree, AIR 1930 
305=7 

-Blit where wiiole business of one 
transferred to another Court by 
wmw the decree was passed cannot be 
liinited to the original Court. A I B 1922 
'\Iad 10=46 'M 1=42 M L J 344=15 L.W 458= 
(1922) MWN 349=31 M L T 79=65 1 C 72.L 
57 and 38 of the Code must be 
read in the sense that S. 37 by the use of 
the word “ include ” does not take away 
from the jurisdiction of the Court which 
passed the decree, the power to execute 
the decree merely because the pecuniary 
iiirisdictioh bf the Court has been altered 
4-2 Mad 821 (F B) followed. ' A L R J93'3 C 

740. 

— The pecuniary jurisdiction of a 
Munsif was raised by an order of the Local 
is-ovt. on a certain date, but the date of 


Court 

which 


C. P. C. (1908) SEC. 37 (Conkl) 

(2) “Ceased to exist or to have . 

]urisdicttofl to execute it” ( Contd} 

the issue of notification to that efiect was 
long after. Between these two dates^^an 
application was made to the Munsif, which 
but for the order of Govt, should have 
been made to the sub- Judge. ^ Held that 
notwithstanding the delay^ in issuing the 
notification the Munsif acquired the superior 
jurisidiction and was competent to ajspos^e 
of the application. 2 0 L J 212=30 I C 205, 

—If subsequent to the passing of 
money decree the area in which the judg- 
ment, debtor lived transferred from the 
jurisdiction of one Court to another Court 
latter Court can ex^ute the 

1924 Mad 32=45 M L J 2i0=(192o) M vV 

—Per Chief Justice and Ayling, J — 
The Court which passed the decree is a 
proper Court for execution within the 
mining of Cl. 5 of Art. 182 of the Lim 
a 1 evln though the P W*? 
it had jnrisdiotiou at the time ot the- 
decree was takeu away from it and assigried 
to another Court at the time of the pi eseu- 
tation of the applmation tor exeoutiom 37 
M L J 284=26 M I, T 223=1P ^ M ha 
=( 1919 ) M W N 640=53 I C 21.3 ( ^ B. > 

overruling . . V f 

—Transfer of territorial junsdiction; 
after decree— Application for execution to 

Court passing lT 327-35' 

tatiou. See 31 M L J 90=20 M L T ^7-w 

—The words used in S. 37 (b) are not 
merely “where the Court of first instance 
has ceLed to have jurisdiction, but they 
are “where the Court ot hrst instance has. 
f»pased to have jurisdiction to execute it , 
that is, only when the first Court had lost, 
jurisdiction to execute ihe decree will the 
second Court take the place of tae Court 
which passed the decree by reason of _ th^ 
section. This is the particular point which- 
was dealt with,: by tte Pull 

M 821 (F B) and the Full Bench held that 
the first Court never lost its jurisdiction 
to execute the decree. If so, the fiist 
Court continues to be ‘ the Court which 
passed a decree” within the meaning of b, 
37 and the second Court cannot take its 
place. The decision in 50 M J82 ^ directly 
opposed to the actual Full Bench decision 
in 42 M 821 (F B) and cannot be regai'ded 
Ls gLd law., 55 A 801 (804-9)=62 M L J 
fi87-35 L W 742=1932 MWN 256=137 I C 
tovA I B 1932 M 418=1 B 1932 M 373=A 
d05-A lKtw L R 1932 M 177 (F B). 

—A mortgage decree was passed by 
Addl Dt. Munsif Of Tiunevelly in respect 

of properties within the territonal jumdic- 

P ”f .1,,. -K-nilnatti Court. The Tiuue- 
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C P. C. (I9S8).SEC. llSGoftd) 

(2) Ceased t® exist or to fiave ' ; 

/. jorisdiction to execute it ” (Qontd) 

Court had no local jurisdiction at all, 
hut was established simply to aid the other 
dour Is of the Distfict. ' On a question 
arising whether the Koilpatti Court had 
Jurisdiction to execute the decree under 
S. B8 of the C. P. Code when the AddL 
Court of Tinnevelly had not ceased to 
exist. Held, that the Koilpatti Court had 
ho such jurisdiction unless and until the 
decree was transferred to it for execution. 
An order transferring a decree for execu- 
tion should not be made so as to evade the 
provisions of the Lim. Act, or to validate 
an invalid • .application. 42 Mad 461=36 M 
L J 199=10 L W 370=51 I C 802. 

—Territorial jurisdiction over mortgaged 
property assigned after decree to another 
Court by District Judge while redistribu- 
ting civil work— Court passing decree can 
execute it. A I R 192i Pat 152=6 P L J 
304=(1921) Pat 186=2 P L T 374=62 I C 487. 

— Where the notification does not 
purport to transfer business specifically or 
by^ general description from the Court 
which passed the decree to the Court to 
which jurisdiction over the mortgaged 
property is transferred, thq latter Court 
cannot execute the decree without trapxs- 
mission of the same from the Court which 
passed it. ^ The decisions which recognise 
the juri.s lictioii of the Court acquiring 
territorial jurisdiction over the mortgaged 
property by virtue of the notification to 
execute the decree without transmission 
from the Court w’hich passed the decree 
would be right if the notifications in those 
cases amounted to a transfer of a certain 
amount of business from one Court to 
another. 55 M 801=62 M L J 687=35 L W 
742=1932 M W N 255=137 I C 305=A I R 
1932 M 418=1 R 1932 M 373=A L R 1932 M 

177 (F B). 

, In a mortgage suit a preliminary 
uecree for nearly Rs. 2,OGO was made by a 
punsif with power to try suits up tO the 
value of Rs, 2,000. The Munsif being trans- 
ferred and his successor not being vested 
with the same power the final decree was 
inaae by the Subordinate Judge. ^Execution 
vas however taken out in the Court of the 
IVIunsif who meanwhile had been empowered! 
to try suits up to Rs. 2.000. Held, that 
the Muusifs Court had jurisdiction to 
bxeoate the decree under S. 150 C. P C 
though not under Ss. .H7 and 38 of the 
Code 24 C W N 899=57 I C 879. 

—Court which passed the decree— 
Recognition of transferee-Privy Council 
decree Sending of, by High Court to lower 
court. See 38 Mad 8 12=26 M L J 185=15 M 
L T 143=23 I C 235. 


C. P. C. (1908) SEC. 37 {Goncld} , 

(3) High court decree. • . 

— Where the High, Court wTongly , 
interpreted an order in Council^ when it 
executed it, the Judicial. Committee expre 
ssed its opinion as to, the intention , of the 
ordei', pending an appeal from the decisifiji 
of the High Court. 27 M 153, P ''"C=3l t 
,A tMsS': Sar'421.' 

— In Subordinate Judge’s Court- 
Appeal against High Court decree pending 
before Privy Council— Jurisdiction of Sub 
Court to stav execution see.. (1917) Pat 285 

=42 I C 835. 

—Where a District Munsif was asked 
to execute a decree passed by High Court, 
held, he had no power to extend the time 
allowed for payment in the decree, such 
extention can be granted only by the Court 
which passed the decree. Where the deeyee 
contains a direction to the decree holder to 
pay Rs, 50 within a certain time, it must 
be read as a condition precedent to the 
execution of the decree. 1911. 2 M W N 240. 
C. P. C (1908) SEG/38. , 

■’ ' •' Sf/nopsis. 

(1) Applicability and scope of the 

section. 

(2) Construction of decree bv executing 

Court ' ■ * 

(3) Duty of Court 

(4) Equitable execution 

(I) Applicability and Scope of the Section 

-S. 38 of the C. P. Code, 19b8, is 
exhaustive and a decree can only be exe- 
cuted by the Court which passed it or by 
the Court to which the decree is sent for 
execution: (1911) 2 M W K 47=10 M L T 

79=12 ! C 78. 

—Though the value of the property 
may greatly exceed the value of the decree 
the executing Gourf: still has to decide the 
objection. 101 P R 1915=191 P W R 1915 

=32 I C 43. 

— The Code does not prohibit con- 
Gurrent execution ; 11 LB R 15=63 I C 

, ' 809=A I R S92ra B 25. 

—That is to say, under s, 38 a decree 
may be executed either by the Court which 
passed it or by the Court to which it is 
sent for execution and where the trial 
Court is not the Court to which the decree 
is sent for execution, section 38 prevents 
it from proceeding with the suit to set aside 
sale as a matter in execution and executings 
the decree. AIR 1922 Nag 189=68 1 C 693. 

—As to executability in case of change 
of territorial jurisdiction ; 18 L W 17=192.3 
M W N 406=45 M 1/ J 210=73 I 0 956=A I 

— Jurisdiction to execute a decree can 
be exercised both by the Court which 
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'C. P. C. (1908) SEC. m (Conkl) : ■ 

‘(I) Applicability & , Scope of 

the Section (Co^Hd) 

passes it as well as by the Court to which 
the business of the ft>rmer Court has been 
transferred, 107 I C 195. 

—Sales by Receiyer — Rule as to terri- 
torial jurisdiction necessary before e^ieciition 
prima iacie-. liut applicable unless main 
l)mpose of appointment of Receiver is to 
•effect sale, AIR 1930 Cal 502=34 C W 
N 238=51 CL J 209=57 0 964=Ind Rui 
(1931) Cal 17=128 I C 97 

—Territorial jurisdiction is necessary 
to carry uu execution. 35 C W N 77=52 
CLJ 569=132 I C149=A i R 1931 C 312. 

— Order under S. 34 (c) Guardians and 
' wards Act directing guardian to pay a sum 
of money to petitioner if executable as a 
decree. See (1917) M W N 602, 

— Although under S. 38 C. P. C. it is 
■- imperative that a decree should follow the 
.Judgment and it is the duty of the court 
to have one drawn up yet an omission or 
' neglect by the court in the performance of 
its duties in this respect cannot deprive 
; aii appellant of his right of appeal. 66 P R 
: 1919=52 i t 479. See also 1 Ind Jur N. S. 189. 

— An Executing Court has power to 
■construe the decree in accordance with 
law. 2 Pat L T 396=65 I C 224. and 
. according to the plain meaning of the 
; terms of the decree. AIR 1929 Mad 105 
,=52 Mad 263=55 M L J 873=28 M L W 

719=114 I C 825. 

— ^But if the decree is clear and 
unambiguous the executing Court must 
give ^tfect to it even if it regards the 
decree™. s erroneous. 3 L L J 263=67 I 

C 740. 

— If a decree is ambiguous both the 
judgment and the plaint can be looked into. 

' air 1927 Mad 416=52- M ^ L J 182=38 ' M 
: L T (H. C.) 143=1927 M W N 202=100 

1C 841. 

■ — Where a decree is incomplete and 
ambiguous it is not the duty of the execut- 
ing court to complete it* and to give a 
definite meaning. 13 A L J 428=29 I C 213. 

See also 34 I C 344. 

—Failure to include in the decree a 
clause as to interest allowed in the judg- 
ment is not one of ambiguity. The remedy 
is to get the decree amended. AIR 1930 
Gal 349=51 CLJ 280=126 I C 764. 

—An Executing Court can go behind 
a consent decree^ and look at the terms 
of the compromise in accordance with 
which fhe decree was passed, in order 
properly to understand what the decree 
was. 21 C W N 835=37 I C 9!6> 


C. P. C. (1908) SEC. 38 (Conid} ■, 

( 2 ) Construction of decree by 

■executing Court. 

— A decree was against the joint 
family properties as well as against the 
separate properties of a member. On the 
member quitting the- family the decree 
could be executed against his share in the 
family as well as the separate properties 
that existed at the date of decree and not 
against any -properties acquired by him 
subsequently; A I R 1922 Lah 84=3 Lah 

14=65 ! C 731. 

—Contention that decree and judg- 
ment are erroneous, not available— Order 
for costs — No power to ignore. B L W 

•499=34 I C 787. 


( 3 ) Duty of Court 

An executing Court cannot tamper 
with decrees which must be executed 
literally; when a decree cannot be executed 
literally it cannot be executed at aU. PlfP. 
obtained a decree that he was entitled to 
share the water flowin through a certain 
rajabaha equally with the deft. Subsequ- 
ently the canal authorities made certain 
alterations, as a result of which the volume 
of water flowing through the rajabaha was 
increased and miny other persons besides 
the plff, and the deft, became entitled to 
a share in the water. Held, that the decree 
in favour of the plif, was no longer cap- 
able of executioo. 59 P W R 1918=44 I C 

539. 

— Relief on the ground of mistake 
can be given in cases of execution sales. 

AIR 1928 Cal 865=116 ! C 634. 

— Declaratory decree by appellate court 
-Lower court to clothe that cleclaration m 
the form of a mandatory order and give 
elfect to it. AIR 1922 Oudh 34=9 0 L 

J 5=66 ! C 982. 

— Piggott, J. (Walsh. J. dissenting) — 
An executing Court could not be permitted 
to get I’ound the terms of. a decree of (a 
single Judge of) the High Court which was 
on the face of it perfectly clear and un- 
ambiguous and the parties not having applied 
for review of judgment to the single Judge 
of the High Court or challenged the decree 
on this point under the Letters Patent, are 
not entitled to seek relief by asking the 
Court executing the decree to interpret it 
in the light of the pleadings and of the 
record generallj^ so as to put a meaning' 
upon it inconsistent with its plain and 
unambiguous terms. Walsh, J.— Even if 
the decree was erroneously drawn up in 
the High Court, the High Court bad 
inherent powers, and ought to amend (t iit. 
an appeal or in execution. A decree of a. 
Court cannot operate upon a subject miitter 
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C. P. C. (ifOS) SFX. 38 iComld) 

( 3 ) Duty of Coort (Co/K5^d!) 

which was not before the Court. A decree caa 
only operate upon the pleadi ags* It canno t 
operate upon or be construed as dealing with 
any matter not in the suit. The practice 
ol construing decree, discussed. 34 I C 344. 

— Court must execute the decree as 
it- "Stands, . 3M C 564. 

—In a suit on mortgage a Court 
passed an order for a preliminary decree 
and decided inter alia that in case proceeds 
of the property mortgaged should not 
suffice to liquidate the decretal debt with 
costs and interest, the defts. should be 
held personally liable for any deficiency. 
The decree drawn up however, contained 
the words “ be at liberty to apply for a 
personal decree ” Held, that the words in 
the decree must l>e interpreted in confor- 
mity with the judgment to mean shall 
be at liberty to apply for execution of the 
decree against the defts. personally aud 
that the Court on the execution side had 
Tio power to go into the question whether 
the deft, was personally liable or not but 
was bound to execute the decree as it stood, 
75 F W E 1916=32 ! C 82D. 

( 4 ^ Equitable Execution. 

— Equitable execution should not ordi- 
i-.ariiy be allowed when there is no bar to 
legal execution. A I E 1930 Cal 502=34 C 
W N 238=51 C L J 209=128 I C 97. 

P. C. (1903) SEC, 39 

Synopsis. 

(1) Appeal 

(2) AppUcatioo for execution 
1,3) Application for transfer 

(4) Concurrent Execution 

(5) Court which passed decree 
(6«7) Limitation 
(8) ‘‘May,’ on application etc 
(^9) Outside British India 

(10) Outside Jurisdiction 

(11) Practice 

(12) Property outside local limits 

(13) Eesides 
(,14) Ee-transfer 

(15) Second transfer 

(16) Yalue: Jurisdiction 
|17) What decrees may be executed 

(a) Oeneral 

(bj Declaratory decree 
(cj Executability of decree 

(d) Exparfce decree 

(e) Pinal decree 

(f) Maintenance decree 

(g) Mortgage decree 

(b) Original decree- 
( i j Partition decree 

(j) Pj-e-emption decree 

(k) Privy Couiiacil decree * 

(i ) Probate proceeding 
(m) Lent decree ^ ' 


C. P. C. (1908) SEC. 39 (Contd) 

(I) "Appeal 

—An appeal lies against an order re- 
jecting an application for the transfer of 
a decree. 8 Cale' W N 575* 

—Order in execution of decree trans- 
ferred by Small Cause Court to MunsiPs 
Court is appe:dable ns if passed by Munsif: 

■ 103 I C 344=A' I E 1927 A 74t. 


(2) Application for Execution. 

See cases under 0, 21, rr. 10 to 25. 


! (3) Appiicatlosi for transfer. 

; —A mere application for transfer of 
i a decree is not application for execution 
! ■ 94 i C 482=A I E 1926' A 421; 

See also 16 C 745; 22 C 921.- 
-~i,cee, however 24 C 247); but it is 
; nevertheless a step-in-aid of execution. 

A I E 1931 Cal 312=52 C L J 569=35 C W 
'■ N 77 =132 I C 149, See also 2"' A 284; 6 ■ O 
513; and 22 C 375; 
— Though any application made to 
i the former Court after transfer to another 
i cannot be a step-in-aid. 2 Pat 247=A I E 
i 1923 Pat 384=74 I C 608- 

— An application for a certificate is a 
: step-in -aid of executioii. Consequently 
%vhere the decree-holder having obtained 
his order does not^ carry out the order 
: which he has obtained and the decree is 
! not in fact sent, the Court passing the 
decree does not lose jurisdiction. A I E 
1922 Pat '301=3 P "h T 298=1 Pat 328= 
.p - ' . 651 C 33'2. 

i —Application for executing a decree 
' and application for transferring a decree 
to another Court for execution are to 
different and distinct applications. Whether 
i a particular application is an application 
I for execution or for transfer of a decree 
i is to be decided on the nature of the 
prayer made, and not on the choice of a 
particular form. An application for trans- 
i fer of a decree for execution cannot be- 
come an application for execution simply 
because the form of the latter has been 
adopted. 11 P 785=13 P L T 498=A I R: 

1932 P 309 (311). 
— Application need not be in any 
particular form. 11 P 785=13 P L T 498= 
AIR 1932 P 309 (ill). 
— On the transfer of a decree by 
* the Sub- Judge to another Sub- Judge 

without sending it to the District Judge 
I under r. 5 of Or. 21 C P C; and the latter 
I Sub-Judge ordering sending of the decree 
; to another Sub- Judge and on the execu- 
i tion proceedings having been taken out. 
! ;tv that. 
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:C K c. (1908) SEC' n (Cynt<^) 

41 ) Application for transfer^' ■ . 

the procedure was not proper aiul 
that therefore the last Court had no 3 uns- 
diction to entertain the execution petition. 
22 Cal 7(>4i 49 1C ;'74*, and 49 1 C 399 
nrferrod to;/ A L R 1933 L 1093. 

—Transfer of decree for execution to 
another Court is not by itself an execution 
■cdMhe decree. A I R 1929 AH B90=(1929) 
A li J 55a=Ind Rul (1929) All 465=115 I C 

865. 

— -S. 39 has no application to a decree 
under the PresidendV Bniall Cause Courts 
Act. A 1 R 1928 C 265. 


(4) Concurrent Execntioa 

— Code does not prohibit the sending 
of a decree for execution to two Courts 
-at t e same time AIR 1927 Rang 258=5 
B 397=104 ■! C- 113 See also 15 A L-J 532= 

39 I C 729. 

— A decree may therefore be executed 
in more than one* Court slniultaneoasly 
whatever may be the ease with regard to 
institution of suit. A I R 1929 Bom 418= 
63 B 844=31 Bom L R ll05=Ind Rul (1930) 
Bom 219=123 I C 507. 

— Where a decree of the High Court 
passed on the Original Bide was transferred 
■on the application of a decree holder for 
■execution to the court of a Dt, Munsif 
for execution. Held, that S. 39 cl. (1) 
applied and that the question whether the 
court had jurisdiction to execute the decree 
:sent to it does not arise. Held further, 
that cl- 2 of S. 39 refers only to cases 
where a court passing a decree sends it of 
its own motion to a subordinate court for 
-execution 15 M L T 148= (191 4) M W N 97 

=22 I C 275. 


( 5 ) Cooft which passe J decree 


—In all ca^es where original Courts 
dost jurisdiction over subject-matter of 
suit between passing of decree and execut- 
ing ii, it should send its decree to the 
Court which has territorial jurisdiction. A 
.1 R 1924 Mad 457=46 M L J 250=(1924) M 
W N 38= 19 L W 16=79 I C 806 
— But a decreeing Court is not 

deprived of its jurisdiction by the mere 
.-act of transfer of the darkhast. A I R 1929 
Bom 413=31 Bom LR 1105=53 B 844=Ind 
Rul (1930) Bom 219=123 I C 507. 
— Court passing decree can, therefore 
-entertain application for its execution, 
'determine questions as to exeeutability, but 
■cannot order sale of properties not within 
its territorial jurisdiction. 52 J L J 569=132 
I C 139=35 C W H 77=A I R J93I C 312. 


C. P. C. (1908) SEC. 39 (Cfmfd) 

( 5 ) Court which Passed decree. 

—“Bending of a certificate does not of 
itself put an end to the jurisdiction of Ihe 
Court to execute the <lecree, and the 
sending of a certificate intimatmg result 
of each application under executive orders 
of High Court if any cannot do so ai^alL 
A I K 1922 STag 210=18 jS L K 1^=/* 

—Where though an order for trans- 
fer of the decree was made under b. 3d 
P C but there was no actual ti finsfer of 
the decree as the papers were noi transm- 
itted to the transferee Court, the iiansferor 

Court has jurisdiction to ^c^uie^Uieaccree. 

—Where a Court transfers a decr*:^© 
for payment of money, on application of 
the decree-holder to another Court ny 
grant of a certificate of non-satisf actio n. 
and the property is attached by transferee 
Court, the former Court does not kise 
jurisdiction to execute the decree and jh 
competent to proceed with the execute 'U 
except where the, value of the property .s 
greater than the amount of decree and 
decree-holder is likely to realize the whoie 
amount of its sale, when a further oroer 
for arrest of the iudgmeut-debl^r is 
not iustified, AIR 1930 -bah 199=ln<l 
not jmnne Lah 164=12! i C 6S, 

—The Court to which a decree for 
the sale of immoveable property is trans- 
mitted for execution has no power to ptiss 
a supplementary decree. I'he ^ ^ 

passing such a decree after judicial ^ 
mination of the question or the nabuivy 
of the mortgagor is in the Court 
which the mortgage suit 
instituted. 33 M L J 382-dl9}b) ^ 

=23 M Jj T 2o7=42 I t 9.i3, 

— A Court whose deci'ce has been 
sent, under S 39 (1) (o) of the Code, 
for execution by the sale of namoveabie 
property situate within its jurisdiction is 
competent to carry out the execution not- 
withstanding that the whole of tlie^ pro- 
perty covered by the decree is not situate 
witliiii the local limits of its jurisdiction. 

43 PR 1918=46 I C 9, 
— Where a Court has power to execute 
au award as if it were decree of that; 
Court as under Bombay Co-operative 
Societies Act, s 43 and rr 31 and 34 there- 
under; it can also transfer it under s. 39. 
A I R 1922 Bom 377=24 Bom L R 909=46 
B 1.28=64 I C43B 

—If a Court has no pecuniary Juris- 

H-n to entertain and try an origiiJal suit. 

* *ncompetent to execute the decree xu 
tLf Init, The suit, therefore, cannot te 
i fprred to it for execution under s 

1922 Pat 188=3 PLT 422=(19i2» 
A I B. Pat 229=1 Pat 651=67 I C 5J&. 
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C. P. C. (1908) SEC. 39 (Coiicld) 

( 5 ) Court wliich passed decree { Contcl ) 

— Jurisdiction of a Court transferring 
decree for execution to another Court is 
not confined to cases in which there its 
no property within the jurisdiction of the 
Court which passed the decree sufficient to 
satisfy decree. 28 0 C 199=85 I C 41l=A 

I R 1925 0 481. 

— Transmission for execution to 

another Court — application for execution 

in the original Court by assignee decree- 
holder — Courts jurisdiction to entertain 
the application see A L R 1933 M 537=63 
M L J 788=36 L W 750=A I R 1933 M 10. 

— Judgment debtor’s death before a 
certificate of full satisfaction of decree is 
issued does not divest Court of transfer 
of its jurisdiction over the execution 

proceedings, are merely suspended until 
the judgment-creditor has obtained an 
order fron: the -Court which passes the 
decree for inserting the name of the legal 
r«i)resentative. AIR 1930 Sind IGrlnd 
Rul (r929) Sind 189=118 I C 221. 

— A Court to which a decree is trans- 
ferred for execution has no jurisdiction to 
entertain an application for bringing on 
tne record the legal representative of a 
d.eceased decree holder. The application 
i:.mst be made to the Court which passed 
the decree. Obiter — The execution of a 
decree so transferred need not necessarilly 
be stopped Vjecause the application for 
substitution has to go to the Court which 
prised the decree. ‘ 55 I C 156. 

, —The certificate prescribed by S, 41 
from the Court of transfer is not a 
condition precedent to the jurisdiction of 
the Court which passed the decree to 
entertain the application. It is not also 
i;ecessary that the Coui't which passed 
the decree should, after entertaining the 
application, stay its hand imtU it- receives 
the certificate prescribed by S. 41 from the 
Court of transfer. 63 M L J 788= 36 L 
W 750=140'- 1 C 591, but see 12 0 L J 287=2 
C W N^313=29 0 G 84=89 I C 99=A I 

R 1925 0 428. 


( 6-7 ) Limitation* 

—But after the transfer of the decree 
for execution to another Court an execution 
application to the Court which passed the 
decree is not one ihade to a proper Court 
and hence though it may be a step in aid 
<> f exe cut i on , i fc cannot serve for the 
purpose of saving limitation under Art 182 
of the .Limitation Act. When once a' decree 
is trpsferred to another Court : for 
execution, it is only that Court that has 
session of the execution proceeding and 
continues to do so till it certifies according 
to the provisions of S. 41 of the C P 


C. P. C. (1908) SEC 39 (Cotitd) 

( 7 ) Liniifation. ( QoncH ) 

Code. Till then ^ the Court passing the 
decree has no jurisdiction to entertain 
execution - applications unless currents 
execution is ordered or proceedings 
stayed for purpose of execution in that 
Court 20 A 129 Followed 37 Mad 231=12 
M L ,T "119=(I912) M:W N 721=23 M L J 
236=15 1 C 738. (Confirmed on appeal by the' 
P, 0. see 39 Mad 640=31 M L J 300=36 I 
C 682= 43 I A 238) but see -36 L W 750=63 

M L J 788.,, 

— Where the limits of the jurisdiction 
of the old Court were altered, and an 
application' for execution was made to tM 
Court that passed the decree, such decree 
should be forwadred to the proper Court, 
but it has the effect of saving limitation,. 
AIR 1931 Cal 312=52 C L J569=IndRul 
( 1931 ) Cal 533=58 C 832=35 OWN 77=. 

132 r C 149. 

—Court in considering application 
under s. 39 must go into the question of 
‘limitation. AIR 1929 Mad 199=29 L W 
24C>=(1929) M W N 36=Ind Rul (1929) Mad 
' ; 497=116 I C IIX : 

—Execution proceedings were started 
within 12 years and the robkar in trails^ 
f erring execution under s. 39 considered 
issue of limitation as not to arise on 
transfer, held, that the robkar did not 
intend to decide that objection to ilmitatioii , 
could not be taken in transferee Court. A 
I R 1930 Lah 118=11 Lah L J 501= [od Riif 
(1930) Lah 567=125 1 C 55, 


( 8 ) “May” on application etc. / 

—The word ’nnay” used in S. 39 does 
not mfean that it is in the discretion of 
the Court -which passed the decree ' eitliei'' 
to execute the decree or to send the 
application for execution to another Court, , 
when the |>roperty, against which execution 
is sought, is situated outside the ■ jurisdi- 
ction of the Court which passed the 
deereci The discretion given there indicates 
that the Court should send the application 
for execution to another Court where it 
thinks that the decree is executable in the 
way prayed . for. 59 C 199 (201*2)=B5 C W 
N 1096=136 I C 533= A I R 1932 C 21.3=1 R 

1932 C 213. 

; . — Order of transmission of a decree 

by one Court to another is a Ministerial 
Act can be made expart e. AIR 1928 
Rang 40=5 R 775=6 Bur L J 226=106 I C 

857. 

— But it has been held by Madras- 
High Court that Order transferring decree 
after hearing judgment-debtor’s objections 
is not ministerial : 1929 M W N 36=116 I . 

C 113=29 L W 246=A I R 1929 M 497.. 
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C. P. C. (1908) SEC. 39 (Cow<<IJ 

(8) ” May” on applicafion etc. ( Concld ) 

—Transfer of decree for a limited 
purpose, e. g. to enable decree-holder to 
share in rateable distribution of sale 
proceeds held bv another Court is not 
valid. " ' Pat L,W 582- 


( f ) Outside Bfitisti India. 

— See s. 43; and compare. 12 Bom 280. 

—A British Indian Court which passes 
E decree cannot transmit the same for 
execution to a Court in a native state- It 
is a well-known principle of iiirisprudence, 
that no state can legislate for the procedure 
to be followed in another state. An order 
transmitting a decree to a Native State 
or execution is not sanctioned by the C. P. 
Code, 12 Bom 230 foil, A long course of 
practice on a question of procedure can 
be departed from where want of jurisdi- 
ction is established. Where an order is 
passed and it is without jurisdiction, the 
party aggrived is entitled when it comes to 
his notice to apply to vacate it, even 
though he has not appealed against the 
same. ' 32 M L J 487=5 h W '646=41 I C 41. 

(10) Out Jurlsdictio!?. 

—A Court which passed a decree 
cannot of its own motion send It for 
execution to any Court subordinate to it 
when the value of the subject matter of 
the suit, in which the decree w-'as passed, 
exceeds the pecuniary limits of the 
ordinai’y jurisdiction of that Subordmate 
Court. 4 Bur L T 224=12 I C 27. 

— The jurisdiction of a court is 
circumscribed by and co-extensive with its 
territorial limits. Where property sought to 
be attached is bona fide without the juris- 
diction of the original court whose decree 
is sought to be enforced and is in the hands 
of a third party who is not amenable to or 
permanently residing within the jurisdict- 
ion of the executing Court the decree of 
the executing court must be transferred to 
the Court within the local limits of whose 
jurisdiction the property sought to be 
attached is for the time being, 4 Pat L J 
141=(1919) Pat 156=4S I C 943. 

— But a court can execute a decree for 
sale of the mortgaged property, is wholly 
out of its jurisdiction. A I S 1925 Pat 
139; 6 P L T 71=80 I C 901. 

—See to the .same effect. 50 M L J 
161=95 I C 12=A I B 192(> M 421=49 M 746. 


(ii) Practice 

. —Executing court-Transfer of terri- 
torial jurisdiction. See 43 Mad. 135=37 M 
L-J 442=26 MLT 271=11 L W 232=53 I C 

■ 579. 

^■^41 ll . 41 . ( 1 ) (£“3 


C. P, C. (1908) SEC. 39 (Contd) 

(H) Practice (ConcM) 

— As to legality of transfer award 
under Arbitration Act s. 11 See A I K 
1931 Nag 170=Ind Bui (1931) Nag 171=134 

1C 683. 

—When a petition containing two- 
prayers viz. to transfer the decree and to 
hand over the decree papers to the decree! 
holders was filed. Held that the second 
relief asked for was ancillary and incidental 
to the main pi-ayer for the transfer of the 
decree. A L R 1933 S. 259. 

— Issue of injunction to Court passing 
decree after transfer of decree for execu- 
tion to Collector is futile. A I B 19211 
Oudh 235=4 Luck 635=6 0 W N 226=Ind 
Rul (1929) Oudh 375=117 I C 471 


(12) Property outside local limits. 


No Court can execute a decree in which 
the subject-matter of the suit or of the 
application of the suit is property entirely 
outside the local limits of its jurisdiction 
except in cases of decrees for sale of mort- 
gaged properties. A I B 1925 Pat 139=6 P 
L T 71=80 I C 90!. 

— Decree transmitted to Agent's Court 
for execution if nothing more is said, it 
is presumably intended that it should be 
executed against those properties over 
which the Agent's Court has jurisdiction. 
And not against properties situated within 
the jurisdiction of the transmitting Court. 
A I B 1924 Mad 144=18 L W 747= 76 I 

C 269, 


—Irrespective of the mode in which 
the decree is sought to be executed before 
a decree can be transferred to another 
Court within the jurisdiction of which 
judgment- debtor resides it is necessary for 
the decree-holder to satisfy the Court that 
the judgment-debtor has not sufficient- 
property within the local limits of the jur- 
isdiction of the Court wducli passed the 
decree suiB&cient to satisfy the decree. A 
I B 1929 Cal 529=33 C W N 620=56 G 
1176=Ind Bui (1930) Cal 225=122 ! C 289. 

—Execution of money decree— Sale of 
property not within local limits of the 
Jurisdiction of the Court which passed 
the decree can only be held by the 
Court within whose local limits property 
is situate, and an order of attachment 
before judgment does not make any differ 
ence. A I B 1929 Cal 818=33 OWN 848= 
57 C 67=Ind .Bul (1930) Cal 651=126 I C 43. 


—High Court on its Original Side 
can appoint a Receiver by way of execu- 
tion in respect of property situated out- 
side its ordinary original jurisdiction in 
proper case. A I B 1930 Cal. 502=34 0 W 
N 238=51 . C L J 209=57 C 964=Ind Bui 
(1931) Cal 17=128 I C 97. 
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C K C. (I9QS) SEC. 39 (Contd) 

( 11 ) Property outside local limits. (Gontd), 

—Where a temporary court is establi- 
shed without any definite local jurisdiction 
execution • against immoveable property in 
respect of a decree x^assed by it ought to 
be etfocted in the Court to which has been 
assigned local jurisdiction over the suits 
of such property the decree being trans- 
ferred for the purpose to that Coiivt. Held, 
that the decree holder should have apxdied 
under S. 39 C. P. 0., to have the decree 
transferred for execution to the Court ha- 
ving jurisdiction over the properties sought 
to be attached. 37 M 462, 473, rel. 31 M 
L J 22=35 I C 296, 


(13-14) Re-transfer- 

— Decree transferred for execution to 
another Court an application to the parent 
Court to re -transfer it to a third Court is 
proper, AIR 1928 Mad 49.3=110 I C 829. 

—Decree transferred for execution to 
another Court, an a|jplicatioii to re-trans- 
fer the same for execution to a third 
Court, or to execute itself, can be made 
■to the Court passing the decree. AIR 
1927 Xag .367=10 X L J 24=101 I C 279, 


( 15 ) Second Transfer. I 

^ District Munsif receiving by transfer 
A-decree of a village <Jourt or withdrawing 
execution of a decree to his own file has 
no jurisdiction to transfer it for execution 
i r Munsifs Court 46 M 
734=32 M L 1 ( H C ) 403=18 L W 19=44 
M L J 643=73 I C 792, 

(16-17) What decrees may be cxecufed 

0 / Ucneral 

4k 4 Exeoatioii pf a rent decree against 
the tenants is limited to their right title 
and interest and d&es not affect the holding. 
A 1 H 19-b Cal. 1.^19=44 C Ij JT 1G7=W ! 

, , C206. 

. A decree on the face of it personal 
against one caniioc be executed against 

R^IOOR others. A I 

« 11* Jb Mad Sfi2=54 M L J 278=27 M L 

W 804=109 I C 557. 

(Jj Declamtoru decree 

An executing Court must take the 
decree as It stands; that a decreA is i,i 
some respect difficult to execution does 
no lender it incapable of execution. 6J 

A 4 k I C 975. 

iLi « ^ meaning of ** Doorpo 
incapable of execution ’’see (1917) Pat. 253 

=28 10154. 


C. P. C. (1908) SEC. 39 (Contd) , , , 

(16-17) What decrees may be executed.(Co«<d)! 

(e) ExemtahiUty of decree 

— A suit for „ canceliatioji of a --bond 
■was decreed and 'it provided that.the ' defeu- 
danfvshail be entitled to recover Rs. 5,0i'M 
from* plaintiff. The laiter portion is only 
declaratory and t-annot be executed by 
defendant. A I K 3 923 Oudh 160=77 I C 776, 
— The' omissiort to take objection to 
assignment or decree and to. its transmission , 
to another Court does not preclude the 
judgment-debtor from raising the question 
of executabiiity in the executing Court. 
AIR 1923 Mad 487=17 . M L W 319=32 M 
L T' 157=73 I C 2II*: 
— rin a suit for declaration of a certaiii 
decree as invalid and an injunction against 
with-drawing monies in court, injunatioH 
was granted on the condition that plaintiff 
should pay interest. The injunction was 
finally dissolved — The order granting 
interest could be executed. A I R 1927 
Mad 927=1927 M ' W X ' 529=39 M L ' T 
394=104 1 C 750. 
-—An order in execution which is the 
basis of subsequent . proceedings, }’>as,sed 
against a person who was then dead, is air 
absolute nullity and cannot be the founda- 
tion for anv later orders 161 P W R 1911 
; ■ -* ' =!l I C,869. 

—Decree not Specifying relief— Incap- 
able of execution-Xo question of limitation 
till amendment. Bengal Tenancy Act, S 
■" , . 184, 21 I .C 615. 
— Decree declaring luaintenance and 
making it a charge on certain properties. 
Though the decree was declaratory in form 
the charge could be executed without- re- 
course to the pi*ocedure for enforcement 
of mortgage. A I B 1926 Pat 31=4 Pat 
693=6 P L T 802=88 ! C 923. 

(d) Expart e decree^ 

—An exparte decree obtained in a 
mortgage suit was transferred but the 
trans- ferce neither got Ms name substi- 
tuted in the place of the decree- holder 
nor was any notice under 0 21, r. 16, ser- 
ved either upon the decree-holder or upon 
the judgment debtor. On application of 
judgment-debtor making only the decree, 
holder party the exx>arte decree was set 
aside. Held, the transferee could not pro- 
ceed with the execution before the order 
setting aside the the exparte decree wav 
set aside : 29 I C 671. 

—Where an exparte decree is set 
aside and fresh decree passed on merits 
execution proceedings under the former 
exparte decree are rendered nullity. 

m 1916., 
— Where an exparte decree was passed 
against two but was executed against one*. 
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C. P« C, ( ll#8 ) SECTION W (6W.) 

Ci6-IT) : W,liat decrees may De executed (Oontd) 
'( d ) Exparte^decree. ' ( '6'o?zcM,' ) ' 

and then the deeree was set aside it was 
held that the order directing refund by 
decreeholder in effect re-opened the exe- 
cution proceedings. 2.1 C W INf 571=40 I 
^ ' C 78.^ 

’ — As to remedy of the aggrieved party 
against expart e orders and orders of ^ dis- 
missal for default in course of execution 
proceedings. See 21 C W N 769, 

— Objection- petition by judgment- 
debtor against exparte order may be treated 
as an application to treat it as one to set 
aside the exparte order: 37 M 462, 

— As to setting aside of exparte 
orders see also 0 22, r. 10. 

(-0 ) Final chores, 

— When the decree of an appellate 
Court afl5rms that of the Court below, the 
appellate decree is the final decree and is 
the only decree capable of execution. 16 

1 C 945. 

— But the final decree based on a 
preiiminax*y decree which latter decree 
.has been itself reversed has no life in it 
and the executing Court is competent 
to determine whether the decree sought to 
be executed is in force or not and refuse, 
execution if it has been suppressed. 17 
C W N 868=18 C L J 209=19 I C 630. 

— Final' decree in mortgage suit 
without preliminary decree is only an 
irregularity: 96 I C 686=A I R 8926 C 1179' 
'■ —Execution of decree as to cost award- 
ed in preliminary decree need not be 
stayed till final decree. A I E 1926 Lah. 

605=96 I C 416.' 

(f) Mainisnance Deeres, 

— In execution of a maintenance de- 
cree, the decree-holder made applications 
for sale of certain properties, alleging that 
they were liable to be sold under the’ 
decree. The judgment-debtor had notice 
of these applications but did not object to 
the'- -sale. In a, subsequent'' application'' for 
sale; it was contended that the decree did 
not authorise • .the sale of property. ’ Held, 
that the plea was untenable. 10 Iiid, Cas. 

632.- 

/ .—But:, where a maintenauee decree' 
provides that the decree holder should have' 
the right to'- enforce ..the,- . recovery of^ the- 
sums due to her by proceeding against the 
person and property of the defts. held, 
thiii the decree cannot be considered mere- 
ly a declaratory decree,, and that it can be 
enforced in execution. 25 I C 684=1 0 L J 

403 . 

—So also a maintenance decree holder' 
with charge pn properties can enforce the . 


CIV PRO CODE (1908) SEC 39 (Contd) 

(16-17) What decrees may be executed. (Confd,} 

( f ) Maintenance Decree. ( Conoid, } 

claim against other properties after exha- 
usting the hypotheca without recourse to 
a fresh suit: 2 Pat 796= A I R 1924 F 262 

=74 f X 86T. 

— ^Where a maintenance decree makes 
no provision for interest it cannot be 
awarded in execution. AIR 1926 CaL 505 
=53 Calc 42=94 I C 997. 

— Appointment of receiver-Execution 
sale of mortgage decrees-Effect see (1915) 

■ ^ . M W N 245=28 I X SSL' 

( ) Original Decree. 

— nidgiaal decree fixing date for pay- 
ment — Time expiring owing to appeal and 
stay of execution — Application to fix fresh 
date — Proceeding in execution — Forum. See 

22 I C 368. 

( i ) Partition Decree, 

— Where an award and the decree 
based thereon for partition of immoveables 
makes no mention of encumbrances created 
thereon by one of the parties who are 
father and sons and the mortgagees are no 
party to the proceeding, the executing court 
is not competent to decide in executiou of 
the decree, the respective liabilities of the- 
parties as regards the mortgage. Such a 
question is a fit subject for a regular civil 
suit to be brought by the aggrieved party. 
139 P E E 1915=59 P W R 1915=29 I C 755. 

—But where a suit, originally fiamed 
for possession of certain property is 
treated as partition suit by an arbitrator 
to whom it was referred by the parties 
and the decree based on the award allots 
a certain share to plaintiff as well as to 
each of the defendants, every one of the 
latter is entitled to get his own share 
divided by way of execution of the decree 
just like plaintiff. 252 P L E 1912=16 P 
W R .(1912)=14 I C 375. , 

— One B obtained a decree against S • 
and attached her undivided share in a 
house which belonged jointly to 'S. R. and ’ 
others. Subsequently S brought a suit for 
partition of the husband/ obtained a decree 
on condition of her paying a sum of 
money to R. S. did not pay the amount 
specified and the decree was left unexecu- 
ted. B brought S’s share to sale in 
execution of his decree and purchased it 
himself. B deposited the amount which S 
had been ordered to pay under the partition 
decree and claimed possession of her share. 
Held, that B was not entitled to be placed . 
in separate possession of that portion of : 
the house which would have passed into ' 
the possession of S. if she had executed 
her decree. 37 All 120=13 A L J 105=27 ' 

■ '• V : ■ '■■■ I C 696. ' 
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C. P. C- (1908) SEC. 39 {Contil) 

{1 6- II) What decrees may be executed. {Contd.) 

( i ) Pre-emption Decree. 

— In a suit for pre-emption a decree 
was passed against the shares of two, out 
of many deffcs, but ^ the shares were not 
specilied. In execution the court of first 
instance ascertained the shares of the 
•defts. against whom the decree was passed 
but the lower appellate Court reversed the 
decree Held that the court was not en- 
titled to g3 behind the decree and ascer- 
tain the shares of the judgment debtors 
and the decree was therefore vague and 
incapable of execution. 4 C 97 Foil 20 A 
397, 21 A 277 ref. 13 A L J 428=29 

I c m. 

— '^‘'5 whether a pre-emptor decree 

holder loses his right by Court making 
payment to wrong person. 158 P L R 
1914=25 I C 717. 
(k-^l) Prohate porceedimjs. 

— Cost to come out of estate — Execu- 
tion by one administrator against another ' 
—Propriety 24 I C 214. 

—As to how far the principle of con- ’ 
structive res -judicata is applicable see. 

13 A L J 162=27 I C 950. : 
(m) Rent decree, • 

—When difiereiifc-holdiugs are includ- ' 
■ed ill one rent decree the decree can only ' 
be executed as a money decree and no- ! 
thing but the right, title and interest, if i 
any of the judgment debtor in the hold- 
ings can pass to a purchaser on sale of i 
the holdings in execution of that decree 
34 Calc 298; 7 C L J 97 followed. There- I 
fore a purchaser of the right, title and i 
interest of a mortgagee is not entitled i 
to Ivhas possession if before his suit for 
possession the mortgage is redeemed. 27 ' 

I C 810. ; 

—A landlord who has got a decree for ! 
arrears of rent of an under-tenure is not 
lestncted to executing the decree by sale ^ 
ot the under-tenure in the first instance, ' 
but can execute it in the ordinary manner | 
against the judgment-debtor’s person or 
1 - or immoveable. 

R 334=7 C 748. A sale of the right, title 

and interest of the judgment debtors in 
execution of a rent decree obtained by a 

xtnancy to the purchaser. 18 C W N 1308 
.=20 C LJ 196=24 I C 259. 

A sale in execution of a rent 

cannot* several tenants 

cannot affect the interests of those not 

judgment 

T^co^’* decree W E 94 , 16 C L 

J 89. followed 13 C L J 267; 14 C L J 180 
distinguished 18 C L J 271-21 I C 47 


j C. P. C. (1908) SECTION 39 (CokcM) 

j (16-17) What decrees may be execited.(G 0 nc/d) 
, ( ni ) Rent decree. ( Coricld. ) 

I —A, landlord obtained a decree^ against 
j his tenant for rent in 1904 and one for 
! money in 1906. In execution of the second 
; deci'ee, he attached the tenure in respect 
' of which the decree had been previouslv 
: obtained. At the instance of the decree- 
I holder, it, was proclaimed at the time of 
• sale that the' teiiiire in question :wms subject 
■ to a judgment debt under the decree' of 
1904. At the sale the decree-holder 
, purchased the tenure. Held, that the 
judgment debt in respect of the rent 
decree must be deemed to have been 
extinguished and that the landlord was not 
entitled to execute the decree 18 C L 
J 29=16 I C '355. 

—Decree for rent in Revenue Court 
-extinguishing encumbrance under Madras 
, Estates Land Act S.s 5, 125 and 132 see '35 
M L J 443=48 I C 794. 

: C. P. C, ( 1908 ) SECTION 40 

< — “ Transferee ” Court loses its Juris- 

diction on withdrawal of decree pendiii<r 
in the ‘v Transferor ” Court A I R 193u 
Lah, 508=Ind Rul (1930) Lali 740=126 i'c 

516 

C. P. C. ( 1908 ) SECTION 41 

( 1 ) Scope of the section 

— Certifictirion is a very important step 
and a forma! certificate is necessary. A I 
E 1924 Bom 359=2‘) Bom L R 345=80 i C 752. 

—But in another case the same Hiob 
Court has held that fm.” certifying the fact 
of execution ail that the section requires 
is that the Court to which the decree is 
sent for execution should inform tlie 
Court which passed the decree what has 
happened in execution, a. g. where a 
Court has both small cause powers and 
original jurisdiction and a decree passed 
under the former is executed under the 
latter and an entry of satisfaction is 
made In The Small Cause Register there 
IS suihcient comnliance with s. 41. (1903\ 

Bom 371=76' I C ' 549 . 

,. when the Court to 

Which the decree is sent has executed 
it or has failed to execute it and not 
merely on failure of an application that 
the Court is bound to send a certificate 
under s.-41. 25 Bom L R 453=(1923) Bom 

396=74 I C 149. 

— A decree of court A was transferred 
for execution to court B and the judgment-^ 
debtor took an objection that the appli- 
cation was barred by time. The objcctim 
was disallowed by the executing Court an I 
the application for execution dismis«?ed a<c 
being infructuous and the papers sent ba«k 
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c. P. C. (1908) SEC. 41 {ConUl) 

( 1 ) Scope of the section (ConcUl.) 
to the A Court with the certiBcate 
required by S. 41 C P C, Subsequently, 
the High Court set aside the ordei, 
allowing the objection of the judgment 
-debtor. The decree-holder, thereupon, 
made an application to the ® 
proceed with the execution. Ihe Y^urt 
sent for the record from the ^ 
proceeded with the execution : Held, tiiat 
the effect of the order of the High Court 
was to put the parties in the position in 
which they were before the papers were 
^returned to the A, court and that, therefore, 
the B. Court was entitled to proceed 
from the stage at which the proceedings m 
• execution has been stopped by the order 
of the Court of Appeal, the position being 
as i»if no certificate of the manner of 
executioii had been sent under S. 4, of 
the 1 Civil Procedure Code to the A 
Court. 58 I C 987. 

—Original Court transferring its’ decree 
for execution to another Court can also 
brin^y the decree back : 28 Bom L R 381=9 
4 I C i46=A I R 1926 B 271=50 B 439. 

—Rule 161 (a) of Madras Civil Rules 
neither inconsistent with nor ultra vires 
•to s. 44 C P C. 51 M [L J 554=98 I C 
455=A I R 1926 M 1209. 


( 2 ) Jurisdiction of Transferee Court | 
when ceases. | 

—Court to which a decree is trans- | 
juitted for execution has jurisdiction to | 
execute the decree until (1) the execution j 
is withdrawn from it, or (2) it fully executes j 
ilie decree and certifies that fact to the 
Court which sent the decree or executes it I 
so far as the Court is able to execute it | 
within its jurisdiction and certifies that j 
fact to the Court which sent the decree or ! 
(3) it fails to execute the decree and certi- ^ 
fies that fact to the Court which forwarded ; 
-ihe decree. 11 P 513 (516-7)= A I R 1932 P j 
286=1 R1932 P 259=139 I C 843=13 P L T ! 

623=A L R 1932 P 672. | 
See to the same effect: 25 Bom L R ’ 
'453=74 I. C 149=A I R 1923 B 396; and 85 I 0 i 
390=22 A L J 1039=A ! R 1925 A 179. | 
—Mere striking off application for ! 
execution does not terminate jurisdiction, 

■ it is only after certifying that the trans- 
feree Court ceases to have jurisdiction to i 

■ execute. AIR 1926 Pat 274=5 Pat 398=7 ' 

P L T 461=(1926) Pat 86=94 I C 36. 
— The Court to which a decree has 
been transferred for execution is not divested 
of jurisdiction until it sends the certificate 
under s. 41 and until such certificate is sent 
io the Court which passed the decree has 
no jurisdiction to execute ’it. AIR 1025 
Oudh 492=28 0 C 169=85 I C 455. 


c. P. c. (1908) SEC. 41 (CoMldJ 

( 2) Jurisdiction of Transferee Court when 

, ■ ceases , {Condd} 

-And once a transferee Court has 
executed a decree in full or 
failed to execute it and certifies shoe 
execution or failure to the 
Court, as enjoined ^ in s. 41 t I 
becomes functus officio and ceaseKS to iuve 
jurisdiction over the execution proceeUHig. 
Any omission to send a certificate o 
complete satisfaction to the 
passed the decree would not 
Court to retain jurisdiction. 

5 Pat, 398 followed. A L R 1933 L 904. 

See also 80 I C 752=26 Bom L R 345, 

--But the Nagpur J C Court has held 
that the sending. of a certificate does ia>t 
of itself put an end to the jurisdiction ol 
the Court to execute the deTiree, aiUi 
sending of a certificate of resixit of einh 
application cannot do so at ail. A 1 » 
1922 Nag 210=18 N L R 178=68 I C 657* 

Transferee Court lias jurisdiction to 

decide objections relating to anything dorui 
in the course of its 
issue of certificate, A I 
0 W N 1053=4 Luck 209=Ind I\ui (J Ah ) 
Oudh 268=115 I C 441. 

C. P. C. (1908) SECTION 42 

Bympsis. 


(1) Appeal 

(2-4) Court passing ileoree, powers of 
(5) Executing Court, power.s of 
(6-7) Step in aid 
(8) Small Cause Court 

( I ) Appeal. 

Order in execution of Small _Cii.u-:.o 

Court decree transferred for exeeatioa b- 
the ordinary -Court is .-ippealablf: in Um; 
same way as orders made ui exeeiition o. 
decrees passed by iliat Court; .A 0 L d 
477=67 I O ti=A I R 1921 C 242. 

— Hotwitbstauding that tbe dccriHi 
transferred, is itself not 

Bom h B 1447=A 1 R 1928 B 524. 

—Thus an order for the arrest •_> £ 
surety passed by a:i ordinary court i:i 
execution of small cause decree tr.ius 
ferred to it for execution is ■ippealabio 
under Ss. 42 and 47 of the C I* 
si'iite of the prohibition itt b. bt4 ot 

te Coil 20 C L Jy2?-18 C W N Vm 
r27 I 0 10 followed in 14 A I. J 4!;>=: 

JJ I C 52J. 

—Bat it should be noted that in all 
orders in execution of decrees in suits 
of the nature of small causes, there w is 
right of only one appeal; no second appeal 
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C. P. a (1908) SECTION 42 {Conti) 

( I ) Appeal {Goneld) 

Hes. (1911) 2 M N 586=12 I C 959 

followjrig. 


12 ! c m. 




' V' I 

!' ‘ I 


Where a Hmail Cause decree was 
trajisferFed to the Regular side for 
-.zecution against immoveables, appeal 
roiu order in execution was held main- 
tainable but not second appeal, 37 

iH L d 303. 

A suit not exceeding Rs. 500 in 
^aiue was brought in a Court exercising 

Court of Small Causes. 

. M Ooui't passed a decree and transferi’ed 
v’.oo 4 ®2ceoution to the Munsiff. who 
passed aii order in execution, which was 
wafirmed w appeal. Held, that s. 102 
controls s. 42 in a case of this kind and 
no .^eoond apiteal lay. 25 Calc 872; 

—See to the same effect 12 A .579; 
ana :57 I 0 673=5 L W 701=1917 M W N 93- 
-and 11 C W N 861; and 89 I C 22=’ 
9.3 A L J 961=A 1 R 1926 A 141; 
—and 103 I C 344=A I R 1927 A 740. 


(2-4i Court passing; decree, powers of. 

under s. 39. Section 42 is 
m.ended to remove all questions arising 
out of the decree, such as those dealt 
with hy s. 47 ot the Code and the like, 
from the cognisance of the Court which 

net V ^ ® 1924 All 700= 

A„ A 560=22 A L 9 43P=L R 5 A 380 Civ. 

=83 I C 848. 
»• the 

Irau.sleree Court is given the same 
powers in executing such decree a.S ve.sted 
trorn the start in the Court which passed 

the parent 

Court of the jurisdiction which it alone 
enjoys ot making an order of retransfer 
and the application for retransfer to a 
second Court lies to the Court which 
passed the decree. AIR 1926 Lah 113= 

89 I C 958' 

(See, however, under the snb-head- 

fef for trlnt 

ter of a decree for execution is made but 
&e decree is not actually sent to the 
Iransferee Court, the Court which nassel 

he decree retmus jurisdiction To eSe 

t. A I R 1922 Pat 301=1 Pat 32& Pat 
Ii T 298=55 1 C 332. 


CIV PRO CODE (1908) SEC 42 (Conti) 

(5) Executiug Court powers of. (CoHtrf.) 

(4) Entertain objections 

(5) E.xecute decree 

(6) Implead legal reprseiitative 

(7) Jurisdiction of. when ceases 

(8) Power of sale 

(9) Power to go behind decree 

(Z) Gmural 

—Executing court should consirler not 
only the decree but also the judgment and 
the pleadings (1930) M W N 779 (F R - 
AIR 1930 Mad 817=127 1C SOs'. 

-Decree holder repeatedly making 
defaults in taking^ steps— Court cannot file 
case as fully sati.sfied though it can penalise 
111 other ways. A I R 1925 Lah 46fc7 T, t. 

J 226=26 P L R 51.5=89 I Cm.. 

■ A Court should guard against 

judgment- debtors abusing the law of 
procedure to defraud their creditors AIR 
1925 Oudh 448=12 0 L J 146=2 0 W N 73= 
28 0 C 330=87 I C 21. 
—And should investigate and decide 
questions .aming in execution without the 
le.ast possible delay. A I R 1926 Cal .361- 
.51 Cal 1014=82 1 C 322. 
--And should see that all parties are 
^ f®26 Patna 16fj=- 

b P L r lb4=3 Pate L .Rev, ; 242=80 I C Till.'" 

— Xo order to the jirejudice of a party 
can be passed without givimr him -in 
opportunity of being heard. AIR 19V. 
Pat 180=4 Pat L T 204=68 I C 337. 

construed in 

ettect to mean that by going to the execu- 
tmg_ Court a., litigant was entitled to 
obtain the same reliefs that he would be 
able to obtain if he had gone to the Court 
which passed the decree, that is to say, he 
is entitled to obtain in fact the same sort 
of relief which might Lave been obtained 
but was not in fret obtained before the 
Court which passed the decree. This reason- 
ing cannot be sustained HP 580- A T R 
1932 P 323=13 PL T 7.51 =/l KI932 P' 

628. 

— Dut the decree cannot be varied bv 
the, executing Court 28 Calc 3.53-see .also 
under .sub-heading (9j infra. 

( 2 ) Applimtion for Kproni transfer 

—Per Shah J— Even an annlication 
for the transfer of the decree S**to 
another Court must be made in the first 
instance to ihe Court- to which the decree 
has already, been transferred ATP ^ 
Bom 359=24 Bom L R 798=47 B 5G=6S 1 C 

5Qk . 







-C P. C/( 19^8) SECTION '42 :^ ,: 

( 5 ) Execiitiof Court Power of ( Contd ) 

( S ) Decree agahist partner. 

— The executing Court to which a 
• <iecree has been transferred is eoinpetent 
to grant leave to execute it against any 
particular partner. A I R 1931 Lab 507(2) 
rind Rui (1931) Lah 472=131 I C 376. 

—And it has also the jurisdiction to I 
decide whether the alleged partner is or ' 
is not a partner. 13 L 327 (332)=A I B ! 

(1931) L 733=33 P L R 598=134 I C 1026. | 

— Ill other words, the Court to which j 
a decree or order is transferred for execu- i 
tioii is couipetent to determine the question i 
under 0 XXI r. 50 (2) whether a certain | 
person is a member of a firm. AIR 1921 
All 199=43 A 394=19 A L J 187=6! I C 40!. 

— See to the same effect A I R 1929 
Lah 228= Ind Rul (1929) Lah 408=! 15 I C 536. ^ 

—But the Patna High Court has held 
' contra. 11 P 580= A I R 1932 P 323=13 P L ; 

T 751= AIR !932 P 628. i 

( 4 ) ■Entertain ohjection. 

—The executing court cannot allow 
the objections of judgment-debtor to exe- , 
cution application without considering them i 
on their merits even if the decree holder , 
was absent. A I R 1927 Cal 935=46, C L J ^ 
116=!04 ! C 571. 

— Where the transmitting court has : 
made no order for execution but has : 
merely transmitted the decree and the 
certificate of non-satisfaction, the executing 
court can entertain an objection impugning 
the right of the decree holder to proceed 
against property other than that charged 
in the decree. 2 0 L J 18=27 i C 597. 

— Although the Court to which a 
decree is transferred for execution has no 
power to entertain any objection regarding ■ 
the legality or propriety of the order 
directing execution or the right of the j 
person shown in the order as the person i 
entitled to execute the decree, yet it is the i 
duty of the executing Court, on being i 
acquainted with facts showing that the ! 
decree is no longer in existence. A I R i 
19273.Rang’^104=42R .562=5^Bur L J 239= I - 

1(10 I C 285. ! 


C. P. C. (1908) SECTION 42 (Co//^^^) 

( 5 ') Executing' Court,. Powers of ■/ Goritd, ). 

( 4 ) Efitertian objection ( Comld.) 

—Where money w^as. received by ' the" 
bank as agent of dhe decree-holder the 
executing Court has no power to issue 
prohibitory Order to bank not to pay the 
amoii n t to , d ecree-hol dei% A I E 1 923 

■ -Lah 514=75 I C 419. . 

{S) Eicecute. decree 

— A Court to which a decree is trans- 
ferred for execution cannot execute it in 
absence of regular application for execution, 
.AIR 1924 Kag. 413=80' I C 59,: 

—But a transferee Court may refuse 
to execute a decree if on the face of it is 
void. AIR 1930 Rang 337 =129 I C 519, 

—Though as a rule the Court should 
allow’ execution unless decree-holder failed 
to take jiroi^er steps. AIR 1926 Mad. 272 
=22 M L W 815=91 I C 880.. 

—When a decree is transf erred to a 
Court for execution the Court to which it 
is transferred has the power of attachment 
under 0, XXI, r. 48 (1) A I R 1927 Oudh 
112=1 Luck 46=13 O L J 174=91 I C I04X 

(6) Irnplead leg d. rep7 esmkitive, 

— An application to implead legal repre- 
sentatives of deceased judgment-debtor may 
be made to and orders passed by a Court 
to which a decree has been transferred for 
execution. AIR 1931 All .320 (2)=193i A L» 
J 166=Ind Rul (1931) All 721=133 I O 
609 following A I R 1928 PC 162; and 
A I ft 1925 Oudh 448. 

— If, however, .such application is 
made to the transferee Court it is merely 
an irregularity and can be waived: 109 1 

417=A I It 1928 P C 162. 

(7 ) Jurisdictio7i of, when ceases. 

—Court to w’hich execution has been 
transferred will exercise all the powers of 
the Court of first instance and will retain 
its jurisdiction to execute the decree even, 
though there has been an appeal from thet 
lecree after such transfer and it has been> 
affirmed in appeal, and the execution caimoife 
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C. P. C. ( 1908 ) SECTION 42 {ConUl) 

(S) Execots!i|: Court, powers of. (ContJ) 

( 7 ) Jurisdiction of, when ceases. (Qondd) 

l)e defeated merely by the fact that no 
fresh order of transfer was made by the 
Court which transferred the decree, after 
such affirmation in appeal A I B 19B1 Pat 
27=9 Pat 829=Ind Bui (1931) Pat 90 ; 

=129 1 C 138 

—-The Court io which a decree is sent 
for execution retains its jurisdiction to 
execute the decree until the execution has 
been withdrawn from it, or until it has 
fully executed the decree and has certified 
that fact to Court which sent the decree, 
or has executed it so far as that Court has 
been able to execute it within its jurisdi 
ction and has certified that fact to the 
Court w^Mch sent the decree, or until it has 
failed to execute the decree and has certi- 
fied that fact to the Court which forwarded 
the decree. The mere striking off of an 
a[>plication on the ground of informality in 
the application does not terminate the juris- 
diction of the Court to execute the decree* 
nor render it necessary for the Court to 
send any certificate to the Court which 
forwarded the decree for execution 20 iVli 
120 but see 68 I C 657=18 N L B 178=A i ’ 

R 1922 N 210. 

I 

See also cases under s, 41. Judgment 
debtor granting a lease of Ms land to decree- j 
holder for 20 years in full satisfyclioii of i 
the decree— Execution court not competent 1 
forwards to reduce terms of lease being ! 
o^do, A I B 1924 Lah 634=75 I C 870, j 

(8) Fower of Sale. i 

—Court has power to sell only the I 
property specified in the*, decree 6 Pat L J 
347=2 Pat L T 665=63 I C 552. 

4 ' ' _ ' I 

“ determine the i 

order in- which property would be sold when [ 
the question has not been decided during I 
trial A I B i 926 Mad 1031=1927 M W N 1 
'254=24 M L W 257=97 I C 586. | 

—Decree holder is merely entitld to have ^ 
all. ifie properties mortgaged to him to be 
sold— It is. for the court to. decide in which 


C. P. C.',( 1908) SECTION' 42; 

(5) Executing Court; powers of. (Could-) 

{$) Power ..of Sale (ConeM) ■ ■ 

802=3 Pat 962=2 Pat " h n Civ. .242=1925 P" 
H C G 62=6 P I4 T 392=.84I' C 203 see also 
20 M L.T 233=36:1 C 516.: : 

— Application by a decree-holder in.. , 
respect of the property which .shall be. 
proclaimed for sale is to be decided by the 
■ Execution ..Court and its , order is final ii'iiless .' 
appealed against. A I R 1926 Oiidh, ,19.3'.' 

■ '=92 1C 29. 

I , — But it cannot, set aside a sale which 
has once been co,nfinned AIR 1927 Lah 
: 337=100 I G 800 see also 110 I C 773. 

— Sale in execution of decree against 
: Hindu widow -To ascertain its effect,, 

^ court should examine the form of the 
suit in which the decree : was' passed of 
even the document oin which the decree 
was based. AIR 1925 Oudh 243=82 I C 833- 

(9 ) Power to ijo hehlud decree. 

— The executing Court has no powers 
: to imllify the, effect of .decree but to give ■ 
effect to it. A I R 1922 Cal 571=26 C W 
. .N 708=70 I C 45 L, 

— And, therefore, it cannot go into 
the questions beyoiid the scope of the 
decree. 6 0 W Is 49=114 I G 809= A I E 
1930 Oudh 195 see to the same effect 100 
I C 150= A I R 1927 L 894; and 99 I C 535 
=27 P L B 750; and 99 I C 999=27 P L E'.. : 
232; and 75 I C 844=A I 1 1924 L 615. ,; 
or enter into the merits or demerits 
of the decree. A I R 1922 Bom 105=23 - 
Bom L R 1072=46 Bom 243=69 I C 55, or > 
question the validity of the decree. 13 0 - 
•also 1031 0 673= 
A! R 1927 L 651. 


h J 510=93 I C 32. 8ee 


— It cannot order dismantling of build- 
ings while delivering possession when the 
decree is silent. AIR 1927 Rang 82=5 Bur 
L J 201=100 I C 301. or enhance rate of 
interest fixed by decree. AIR 1926 Bom 
368=28 Bom L R 543=95 I C 267. or alter 
the decree or the amount mentioned in 
the order for execution/ ‘Marsh 244=2 fiav 
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C. P. C. (1903) SEC. 42 (Contd) 

id) Execotiiliy Court Powers of (Cojitd.) 

(9) Power to go belilfsd decree (Contd.) 

—The execution court cannot dismiss 
nu execution application on the ground that 
no court fee wars paid before drawing up 
of decree where the necessity for court 
fee is not made out. AIR 1923 Bom 41 
=79 I C 489, nor direct something to be 
done contrary to the decree on the ground 
that literal compliance with it is impo- 
ssible. 15 P W R 1922=65 ! C 126. 

— A Court executing a transfer decree 
cannot question legality or propriety of 
the order directing execution. A I R 1930 
Lah 143=Ind Bui (1930) Lah 45i=!23 I C 531. 

— An Executing Court cannot deal 
wuth the question whether there are 
grounds for setting aside the decree. A I 
R 1921 Bom 229=45 Bom 946, nor can it 
deal with matters not' dealt with * by the 
trial court even though those matters were 
mentioned in the plaint. A IR 1922 Bom 
370=46 Bom 529=23 Bom L R 1279=87 I C 

269. 

— But it can relieve a person of dhe 
consequences of his default in not obeying 
the decree though it cannot modify the 
decree itself. AIR 1925 Borii 404=27 
Bom L R 678=89 I C 217. 

— And it is open to an executing court 
to determine whether the decree which it 
is asked to execute is a subsisting and 
operating decree or not, and if such a 
decree has been superseded and ds no 
longer operative, the execiiting court can 
refuse execution on ihat = ground. 18 G L 
J 209=17 OWN 868=19 I C 630, , 

— Executing Court cannot bring a 
decree in conformity with the judgment i 
— Amendment of the decree should be 
applied for. 3f f C 564. 

—And the executing Court cannot 
consider the validity of such an order of 
amendment : 70 I C,:293=A I R 1922 C 136. ' 

—The executing Court should not sit 
as a Court of appeal over the Court w’hich 

yli 41. (\) (tv 


C, P. C. ( I90S ) SECT.10N 42 (Cmitd.J 
( 5 ) Executing Court, Powers of ( Contd. ) 

( 9 ) Power to go behind decree, ( Co7itd. ) 

has made the decree or the amendment; 
it has only to see whether the decree ha? 
been amended and if so whether the appli- 
cation for execution %vas 'barred by lim i- 
tation or not. A I R 1929 Cal 650. 

— A party to suit, , who has not 
appealed against the decree or applied for 
review of judgment cannot be allowed in 
execution proceedings, to contend that the 
judgment and decree are erroneous and to 
ask that they shoxild be amended or 
corrected, though the application may be 
treated as a review^ petition and deficient 
stamp allowed to be paid in the High 
Court. 3 L W 499=34 I C 787. 

— Amendment under guise of inter- 
pretation is illegal ; 1 Pa t L W 620=3 9 

I C 537. 

— No addition can be made by a Court 
executing a decree beyond such as the 
decree directs other than the costs , arising 
put of the execution proceedings. 2T I C 950. 

—Executing Court cannot see if the 
Court which passed the decree was entitled 
to do so on the allegations of the plaintiff. 
AIR 1924 Pat 504=5 P L T 368=1924 P 
H C C 25=78 I C 303, nor question the 
jurisdiction of the Court wdiich passed it. 
7 Bom li R 659=30 B 10!, nor go into the 
question wdiether the judgment-debtor 
was a minor or not. 95 I C 629 (Cal). 

—■Executing Court has no power to 
set aside the decree though passed against 
the wrong party. A I R 1925 Cal 203=4t) 

_ ; G L. J 254=84 1 C 999. 

—But such Court can interpret a decree 
by referring to judgments and pleadings. 

A I R 1929' Pat 716. 

— iLs to the power of Court executing 
decree to refer to judgment, or aw’ard on 
which the judgment is based, to interpret 
decree-Bee ■95,.P E. 1906=83 P L R 1907.: 
A decree mast be executed as made and 
cannot, be varied by the exeeiition Court 
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CIV PRO mm (if08) sec. 42 (Contd) 

(5) Execistwg' Coart, powers. of. (Concld') 

( 9 ) Power to^fo Dehind decree {Concld). 

in tlie light of subsequent events. This 
piincipie is applicable to the case of a 
consent decree. 22 C L J 561=23 I C 344. 

— penal clause in a compromise 
decree can be modified by Executing 
Court — But that in an award cannot be 
modified in execution. A I ’R 1925 Lah 

180=78 I C 80- 

— Court executing a consent decree 
can consider whether a party has forfeited 
his rights under it, unless the question 
involves in substance trying the case 
over again. AIR 1930 Pat 231=125 I C 123. 

— Court should hear the legal obje- 
ctions of the judgment-debtor. 43 All 
547=19 A L J 473=3 U* P L R (All) 99=63 

I C 264. 

'^xl pre-decree arrangement cannot be 
looked into by the executing court. AIR 
1927 Rang 48=5 Bur L J 142=98 I C 1056. 


(6-7) Step in Aid, 

—An application made to the court 
passing a decree to .transfer it to another 
court for execution is a step-in-aid of 
execution. 35 A 389 foil, 14 A L J 415=33 

I C 523. 

(8) Small Cause Court. 

Section 42 applies to execution 
proceedings in the .Madras Small Cause 
Court, whether the' ddcree sought to be 
executed was passed by the Madras Small 
Cause Court or trasnfe]t!p|d to that Court 
from a Court in the mPfussil but not where 
Madias Small Cause Court decree is 
transferred to a Court in mofussils A I 
R 1925 Mad 1179=22 L W 455=1925 M 
W N 713=49 M L J 104=90 I C 509. 


C. F. C. (1908) SEC, 41 

—The Court of the Political xi gent . at 
Sikkim is aCourt established or coutinued 
by the' authority o"f the Covernor-General 
in Council within the meaning of B. 43. 

. . 11 I 0 442=15 C W M 992=38 'C 859. 

C. P. C. (1908) SECTION '44. " 

■ Foreign iudfffleut: ' ' 

“A British Indian Court executing 
a foreign decree must of necessity issue 
notice to judgment-debtor before ordering 
execution. AIR 1925' Mad 788=21' L W 
'330=86 I C 492. 

—Section 21 has no application to 
cases of foreign judgment sought to be 
executed in British Indian Courts under 
s. 44, AIR 1925 Mad 788=21 L W 330= 

86 i C 492. 

See also 12 Bom, 230 and 12 C W 887 
=1915 M W N 162=27 M L J 625?26 I C 
287=39 M 24 F B ( on appeal from T4 
M L T 96=1 913 M W N 605=20 I C 704). 

—Court to which a decree of a 
foreign Court i.s transferred for execution 
can enquire into jurisdiction of Court 
passing the decree. A I B 1925 Cal 955=30 

C W N 785=41 C L J 508=89 I C 347. 

— A British Court executing a foreign 
decree has power to enquire whether the 
Foreign Court had jurisdiction to pass the 
decree. There is no difference between 
the old and new codes 39 Bom 34 ref. A 
decree pronounced in absentem in a 
personal action by a Court of a foreign 
state, the absent party not having sub- 
mitted himself to its authority, is a nullity, 
23 G 22 (P C) foil 40 Bom 551=18 Bom L 

— In other words, S. 44 merely lays 
down the procedure. It does not prevent 
any objection to the validity of the judg- 
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€. K C (I90S3 SECTION 44 (Cpjitd) 

ment on the ground of want of iurisdiction. 

A I E 1931 All 689=:(;if30 A LJ 653. 

— Words **may be executed in British 
India” as if they had been passed by the 
Courts in British India refer only to the 
mode of execution, A I E 1926 Mad 788 
=21 L W^330=86 I C 492 

—The British- Indian Court can 
refuse to execute a decree of the Court of 
a Native state on the grounds specified in 
Ss. 13 and U of G P Code; 3 L W 90=19 
M L T 68=30 M L J 148=32 I C 697::39 

mjn. 

—Or on any other valid ground A I E 

1926 Mad 788=21 L W 330=86 I C 492. 

— Unless a decree produced for execu- 
tion under provisions of s. 44 is conclusive, 
as to the matter directly thereby adjudicat- 
ed, it cannot and ought not to be executed. 
A I E 1925 Mad 788=21 L W 330=86 I C 492. 

— The principles as to the nature of 
the judgment of the Court of a Native 
State which a British Indian Court can 
execute are the same as the principles 
which govern the right to sue upon a 
foreign judgment in England (1908) 11 K 
B. 302 and 1894 A C 670 referred to. Where 
the defendant voluntarily appeared in the 
proceedings in the Native State and decree 
was passed against him, it can be enforced 

the, British Indian Court. A L''R 1933 

470. 

— The C P Code not being applicable 
to Agency Court, it may refuse execution 
of decree not passed by itself. A I E 1923 
Mad 114=10 M L W 669=1922 M W N 728 

=69 10 559. 

--UmitatiotK— The law of limitation 
applicable to execution of foreign decree 
in British India is the British .Indian Law 
and not foreign law. 18 Bom L E 481=36 
1 C 369=40 B 504; See also 11 W R 269; 

and 14 C 570; and 2 M 337 . 


C. P, C. { 1908 ) SEC. 45 

— For notifications see General Siatu- 
tory Eules and-^Orders^Yoi,;.ii pp.^ 618- to 
621 and Arakan Hill District Laws 
Eegulation I of 1916 Sch. L 

— Executiof! of Britlsl!^ Ifidlan decree in 
Foreign State:— A ^British Indian decree 
can be sent to a foreign Court for execu- 
tion ic such Court is “ established or 
continued by G. G. -in-Council, ’’ and if the 
0. P. Code has been exteated to such 
Court. If these two conditions are not 
satisfied the-British'^Indiaii decree cannot 
be transmitted to foreign Court for execu- 
tion; 6 L W 646=41 I C 41=32 M L J 
mi; and 12 B 230; and (V C W N 573= 
29 0 460; and 13 Bur L T :145=6I I C 704. 

— Uniess there are special treaty 
arrangements: 22 M L T 139=1917 M W N 
712=33 M L J 130=42 I G 294=40 M 

1069 FB. 

— An order of attachment before 
judgment issued by British Indian Court 
against the partnership property lying in 
Dutch territory is not consistent with the 
supremacy of the Dutch Government and 
therefore the mandate issued to tlie 
British Consul there in was illegal. AIR 
1929 Sind 45=Ind Eul (1929) Sind 50=23 
S L B,205=li4 IC 98, 

— Executiet of British Indian decree In 
Native State:— Decree of British Indian 
Court cannot be transmitted to a court of 
a Native state for execution. 32 M L J 
'487=5' L W;, 646=41 1 C 41. 

— All application to a -British Court 
to transfer its decree to the Court of a 
Native State between which and the 
English Courts reciprocity prevails, in an 
application to take a step-in-aid of execu- 
tion. The reason why the C. F. Code is 
silent as to the^xecution of decrees of 
British Courts the Courts of Native 
States is that the Indian Legislature has 
no power to legislate for foreign courts. 

42 Bom 420=20 Bom L E 421=46^i;CJ6. 

; -^See also, 40 Bom 504=36 I C 369- 
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CIV PRO CODE (lt08>SEC IS (C&ncM) 

— S; 45- cojiiteffii|>lates Obiirts ; ia the 
K'ative- Btates that are in. alliance witk the 
British Go-verimient. 23- B' J> R 205= il4 
I C OBcA f; R S 45.. 

Liiiiitati(>n:.--Lrmitatioa Act art t82! (5) 
md (6), See 40 M 

c E.C, (rmiSEcnoNifr 

— This section has*' been newly added' 
to the pi’Qsent'Code so as to provide an 
emergency* remedy to the- deci-ee-!iold8r; 

See A IJt mi B 279=9 ■ R 561. 

— Where a. precept is* applied for 
niKler S. 4t> C. P. C, all that the Court 
passing the- decree can do* is to issne a 
precept to- another- Court specifying the 
property which the fetter is required’ to 
attach. It is not open to the* Court 
issuing the precept to* attach such pro* 
perty itself- A L R lUi A 779. 

— N'or treat the application for attach- 
ment as one execution, AIR 192G Cal 

249=90 r C 517. 

—But it : should be noted that the 
Court which passed the f decree is the 
Court which can e-ntertain application 
mider sk 4Bi' AIR 1926i Sind If>7r92 

I c m. 

— Even after transfer of a decree- for 
execution:, the Court wMcb passed it retains 
jurisdiction for certain, purpows and undm' 
Si 4^ it can issue an^ hiterim attachment 
when there is' ground to apprehend that 
the decree-bolder may otherwise l>e deprived 
of the fruits of his decree. AIR 1927 
Gal 581=31- e W K (>S3=l#I I C Ul. 

—Two application^ t^r attachment of 
different, properties caa,. proceed 'simuB 
t.jiaeoiis!y in the same Court ahd In 
execution of the same ,„d©e?ee^ .because 
this concurreut executif^iV by -the same 
Court is not different in principle from 
that provided by the new' a 4d relating to 
precepts hy which the parent Court ami 
tlie Iraiigferee Gouri concur .’ently execute 
^ h.& same dcree, and because besides s,. 40 


I CIV. PRO- COPE (1908) /sec 4^ (Coj^e^cf)/ ' 

? there are other s-ections which indicate- that 
I the present Code d<xis- not view with; 
disfavour concurrent eseeutib?!ii AIR 1923 
Fat 22>i=2::,Phfc 328=4 F L. T" 99=1:923^ Fat: 

l3l=»' I, C 7441 

■ —But' no- attrtclim'eijt can' .be- ef fecteil: 
under" this- section- 'wlsere' the- properties are- 
situated oirtride British' India 134 I„ 0 ' 822 r:. 
■ - ■ aFFBR645=A I- R,,SWI 
■ ■ —The Court to- which tlie- precept has* 
been- issued has'- no jiuisdiction tO' question* 
the- validity of the precept. The- CcW't- t'O- 
which it is- sent hao onfy fco" cany it out. 
The- i.-5Siiirig: Court alone- can vary it and 
not the Coiiri to which it 'is sent;. AIR 
1921 Cal 581=31 C' W ?? r>53=l02J f C 

'■ — So .also a- Court ■ to- "wMch.- .. pi’ecepfc 
is issued has m> po-iver to- do- aaiy thing 
not warranted' thereby. But it has iiiherent 
powers to deal- with- matters incidental!?^ 
arisen in cijiioexlan with proceedings- Ion 
attachment. Court to’ which precept 

is- sent has- therefore- jurismetion. to accept 
money or security. A I K 1923 Lah 433=8‘ 
Lah L. J 1G4=2Z F L* R 757=M I C I Ifi 

— An objection- to the jurisdiction of 
an e-xecuting Court to order the sale- of 
certain, mmoveiible property attached by it 
under- the precept of anotter Court based 
otr the want of transfer- of the decree to 
that Court -for execution* will not be- alio wed 
to-be taken up for the- first time in appeal. 
A decree can be simuitaneouriy executed in 
iBore places, tlmn - one Ilntler B. 43 C F 
G an attachment undbr precept Is not 
invalidated by tlie fact that the order 
extending the statutory period of two. 
months during which the a-ttachm-eat -wdli 
remam- in force is passed after the expiry 
of tlie said period, pt’ovided that the 
application for extension of time is put in 
before- the ex.piry of tlie- said two months. 
In such a ease the order relates back to 
the date of the petition and has retrospe- 
ctive eifect. 3 L. W 336=14 I C 30jL 
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C P. C (19(18) S. 47 (Co«/(l) 

SympU8 to SeGtio7i '41. 

( 1' ) Legislative Changes, 

{‘2 ) Applicabilitytscopeancl gei'Kn’al priii" 

- cipleSvOf the section,: 

( 1 ,) General principles. : : ^ 

', ( '2 ) Auction puTcliaserseeQiiestion.s 
arising between parties orre- 
; presentatives-- Auction ' purclia- . 
ser hifm. . * 

( 3" ) Conditional decrees and decrees 
partly in favour of plaintiff and 
partly in favour of defendant 
, remedies under. 

(4-5) Dead man, decree against see 
cases under :—Q,uestions _ as to 
validity of decree if within the 
section 

( 6 ) Decisions of Court to grant or 
refuse execution of the decree 
on the ground of Jurisdiction 
or otherwise. 

( 7 ) Decrees for possession reversed 
after execution, Questions as 
to compensation see cases under 
“Eestitution” {infra). 

( 8 ) Declaratory decrees, Remedies 
in execution. 

( 9 ) Decrees or orders under other 
. Acts, A- 

( 10 ) Disputes between A P and J.D. 

(11) Hindu father Decree against, 
Questions as to execution agai- 
nst son see cases under:— Ques- 
tions arising between parties 
& (Hindu father decree against) 
(infra). 

( 12 ) Injunction decrees (Prohibitory 
or mandatory) remedies in exe- 
cution. ' . 

(13) Minor not represented decree 
against see cases under:,— Ques-, 

,, tions' relating to validity of 
decree. '(hi/m j 

, (14-15) Party „to . decree and representa- 
tive, .claiming in capacity of- 
trustees or third persons or in 
their personal capacity and not 
as representative. 

( 16 ) Questions as to Jurisdiction of 
court to pass decree, see next’ 
heading “ Questions as to vali-' 
dity of decree. ” 

( 17 ) Questions as to validity of the 
decree if within the section, see 
also cases under Fraud Supra. 

( 18 ) Questions as to validity of or 
setting aside sale. 

( 19 ) Questions as to wrongful exe- 
cution and excess execution if 
within the section, see also 
cases under “Restitution,’- 

( 20 ) Rent decrees, forfeiture clause 
if relieved against in execution 
>1. il. (\) 


C. P. C. (H08) S 41 (Cokfd) 

( 21- ) Res- Judicata, constructive see 
Re.Hjiidkuita h/m.. 

(22.,) Res- Judicata orders under this 
, , iSeetlon if and when see “' Res- , 
judicata’’ hz/m. 

( 23 ) Surety, ciispiites by or agaifist 
in execution. 

( 24 ) Miscellaneous cases. 

(3.) Adjustment of decree .ai'aF paynieriis 
under it. 

See also eases under. ' 

(■ 1 , ) G 'P, C .section 2 (2 ) and 
.(: 2 ) Section II. ( Execution procee- 
ding.) 

( 3 ) C P (J b. 144 (1) 

, ( 4 j CPGs 47, Que.stion redati ng to 
.satisfaction of decree. 

( 5 ) 'C P C s. 47— Questio,ns relatiiig 
to d.ischarge of decree. 

( 4 ) Appeal and second appeal. 

( 5 ) Compromise decrees. 

( 6 ) Construction of Decree. 

{ 7 ) Court executing the decree. 

( 8 ) Court may treat a proceeding as a suit 
. "( para 2 of section 47 ). 

( 9 ) Court may treat a suit as a proceeding 
( para 2 of .section 47 ). 

( 10 ) Estoppel. 

(11) Fraud. 

/See cases under : — 

( 1 ) Mistake (iw/ra/ 

( 2 ) Legislative changes (svpra), 

{ 3 ) Scope & Applicability— (iues- 
tions as to validity of decree. 
(mipra). 

( 12 ) Inherent powers of, Gonit see eases 
under this section (2) scope (Questions 
relaing to validity of decree). 

( 13 ) Interlocutory orders 
( 14 ) Jurisdiction. , 

( 15 ) Mesne profits see alsO' cases under C, 
P ,C order 20, rule 12. 

,(16 ) Mistake see .also cases under this 
section “ Questions leiating to vali- 
,' dity of decree.” 

(173 Mortgage, decree.,' 

(18,), .Order under. section 47 if..„.,any . where 
operates as res'judicata., ' 

( 19 ) Partition Decree. 

( 20 ) Penalty clause in decree. 

( 21 ) Pre-emption Decree. 

(22) Questions arising beteen the partie.s 
or their representatives, 

( ' 1 ■) General. 

( 2 ) Attaching creditor 
( 3 ) Auction purchaser if a party or 
whether a representative of 
Jiulgmeut debtor or decree 
holder. 

( 4 ) Beuami Transactions. 

( 5 ) Claim in pro.cedings or other 
olzjeeiions to execution. 

( i ) By parties but in diffe- 
rent capacity e. g trus- 
tee &c. 


1507 


1508 


Deaai’s All India Consolidated Civil Digest 1011—1934. 


C. P. C. ( H08 ) S. 47 

( 2 ) By representative in per- 
sonal capacity. 

( 3 ) By persons not parties. 

( 6 ) Decree against Hindu father 
remedies of son, 

( 7 ) Decree against Karnawans of 
Malabar and Tarwad position of 
other members. 

< 8 ) Defendants against whom suit 
is dismissed and defendants 
who are omitted from parties 
or against whom claim is aj3an- 
doned and claim proceedings 
and other objections. 

( 9 ) Disputes between auction pur- 
chaser and his transferee or 
judgment debtor. 

( 10 ) Disputes between decree holder 
and his assignee 

( 11 ) Disputes between rival auction 
purchasers. 

( 12 ) Disputes between rival decree 
holders. 

(13 ) Executions against a person in 
possession of deceased judg- 
ment debtor’s property but not 
representative-Procedure (see 
as to this cases under C P C s. 2 
definition of legal represen- 
tative denewly added , 

( 14 ) Minors or lunaties. 

( 1 ) Properly represented. 

( 2 ) Not properly represented 

( 15 ) Mortgagee from judgment 
debtor. 

( 16 ) Official Assignee if a represen- 
tative of insolvent judgment 
debtor. 

( 17 ) “ Parties ” or representatives 
meaning of — whether should be 
arrayed on same side or not. 
( 18 ) Remedies for persons not parties 
but are^ affected by execution. 

( 19 ) Reversioners of Hindu widow. 

( 20) Surety, 

( 21 ) Transfree from auction pur- 
chaser and judgment debtorand 
between the former and trns- 
feree. 

( 22 ) Transferee from judgment 
debtor. 

( 23 ) Transferee from plaintiff 
( 24 ) U nrecorded co sharer in Ten- 
ancy If rilpreseniative, if re- 
corded co-sharer under Benffal 
Tenacy Act. ^ 

( 25 ) Miscellaneous cases. 

( ^5 ) Questions relating to the execution of 
tie decree, see also cases under 0 P C 
s. 47 ( Adjustment of decree and pay- 
ments under it, ) 

{ 24 ) Questions relating to the discharge of 
tfte decree. 


C. P. C. C 1908 ) S. 47 (Cm////) 

(25) Questions relating io saiisfartiun 
of the decree 

( 26 ) Questions as to wheiher any penson is 
' or is not a representative siiail he sie- 
cidedby the court for tlie purpose of 
this section ( para 3 J. 

( 27) Questions arising after discharge (>r 
satisfaction of deertfe, 

(28-) Restitution or Refund when decree 
reversed or rnodifieil or found invalid 
see also cases uiider 
( 1 ) Mistake ( }. 

( 2 ) Scope ei Applicaldlity of the 
section— Questions as to vriii- 
dity of decree (fraud). 

( 29 ) Revision. 

( 30 ) Separate suit lies. 

see a!.so eases under iliis seetioii divi- 
sion iiumber.s 6 aiu! 7. 

These cases nuist be. read subject , to 
cases under the above division,' 

( 31 ) Separate suit does not lie. 

see also cases under this section divi- 
sion numbers. 6 and 7. 

These cases must be read subject to 
cases under the above divdsiofi. 

( 32 ) Stay of execution. 

( 33 ) Subject to any objection m to Liinita- 
tion etc. ( Para 2 
( 34 ) Time barred Decree.^ 

See also seperate suit., lies siipra,,,, and, 
separate suit does not lifc^ ' supra. 

( 35 ) Miscellaneous Cases. 

( I ) Legislative Changes. 

—The objects of separately numbering the 
sub sections of S. 48, C P Code, is to make 
the several sub-sections independent of each 
other. 20 C W N 079 = 32 I C 524. 

( 2 ) Scope, Applicability and General principles, 

(1) General prlnrlplee, 

^ — (a) Scope and applmthiiltp of the Se- 
elioH : — The section applies to application by 
decree holder for payment amount covered 
by the decree under execution, 139 I C 247 r 
55 0 L J 1 = A I R 1932 0 414 = 1 R 1932 C 
589 = A L E 1932 C4M.. 

—As to applicability of S, 47 see also A L 
R 1933 0 230r A i E 1933 0 144, 

—A Transferee Court cannot question the 
legality of the order of transfer of the decree 
for execution. AIR 1930 Lab 143 = 03 I C 

531. 

— Order under S. 174, Betigal Tenancy Act 
.does not fall’"bnder S. 47. AIR 1930 Cai 302 
= Ind Rul ( 1930 ) Cal 433 r 50 C h J 532 = 
34CWH250=I24IC48I. 

—Person not sought to be bound by adju- 
dication s. 47 does not apply AIR 1998 Mad 
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C.P. C. ( |908 )S. 47 {,Cmad) 

( 2 ) Scope, Applicability and General 

principles— (Cowld;) 

0 ) General principles— (CoMiSd) 

276 r 1927 M W N 905 = 50 M L J 721 = 28 L 
W 146 = 108 I C 406. 
—Position of judgment-debtor who brings 
a suit contesting an execuf ion sale to deoreo- 
nolder differs as regards applicability of s. 47 
trom position of decree-holder who sues for 
pos_session of the property he has purchased. 
A I E 1926 Lah 165 = 27 P L E 258 = 7 Lah 

1 = 93 I C 1007. 

. applicable to appli- 

mcTa '^Sra Ten- 
ancy A Co, 1926. I5RD 248, 

to Agency Tracts. 
17 M L J 147 = 2 M L T 195 = 30 M 280. See 

also 36 M 126. 

—Question forming basis for indeoendent 

r\*92/p r'304® ^ 1 

-ti IJZ 45 ir O dU4 r 31 M L T 1^1 — IQ T a oon 

- S C W iff r ^ « 1251 

- 16 T W “« « P m f 542 = 20 A L J 988 

- Ib L W 905 = 4 P L 1 1=4 L E C P 1 (P C) 

= 68 1C 973 

dp, . raff 1 payment to receiver is a 

deciee and can be executed. A I E 1925 Cal 
o7 _ 40 C L J 180 = 52 0 269 = 84 I C 724. 
0 XA.I, r, 52, does not override s, 47 A 
I E 1927 All 574 = 102 I C 179. 

“11- 2 hiior does in any way limit 

01 affect the operation of s. 47. A I E 1922 

ii B 31=1 B L J 43=70 1 C 859^ 
^ to and application which 

®PP^*®atiori under the 
■ 31 C 385. 

—As to applicability to person not partv 
to proceedings— see 17 M L J 334=2 M L T 

365 = 30 M 413. 
—Civ. Pro. Code, Oh, XXXVII relating 
to lefcrence to arbitration-apidioabilily tbere- 
ot to execution proceeding— Sec 8 0 C 263 I 

1 does not apply to forei"n Conrf ^ 

<lcoroe-(1913) M W N 605 = 14 M L T % = I 

20rC 704Ti 

seel>:ou:-S. 47 I 

mu^ be liberally coiistroed 59 C 

35 C W N 877 = 138 I C 177 = 1 I B mi? ' 
126 = I E 1932 C 427 = A L R 1932 C 450 | 

■,o fTo’ V “ot be strictly construed so I 
fa if consideration of rjuestion which ! 

of connected with the .subject-matter I 
of the decree A I E 1922 Bom 370=46 B 529 ' 
= 23 Bom L E 1279 = 87 I C 269. I 

, —hpecntioH proceedings-nalnre ol' ■ ; 

Applications for e.veoiition of decree arc > 
proceedings in suit. A 1 E 1!I2I Hind 61 - 17 i 
S L E 211 = 83 I C 913, ' 


C. P. C. (1908) S. 47 (Conid) 

(2) Scope, Applicability and General 

. principles— (Co?2l£l) 

( I ) Genera! principles— (CWci) 

^ against execn- 

tea defendants mast be treated as procee- 
dings under s. 47 5 0 W N 242 = IG9 I C im 

_ —For purposes of Ss. 192 and 193 of the 
renal Code, execution proceedings are 
judicial proceedings. 22 Bom L E |1239 = 22 
Or. ‘L J 49 r 45 Bom 668=: 59 1 C 193. 

execution proceedings subsequent 
to trial of the suit are not judicial procee- 

See 35 C 133. 

—Order under the scclion when a 
Meree ^ An ex parte order under s 47 mav 
be a decree by virtue of s. 2 (2) of the Code 
out It IS not a decree in a suit So the 
provisions of O. 9 r. 13 are not applicable to 
^ ^ ® ^531 Mad 666 = (19,81) 
J ^5^3 = 61 M L J 348 = 34 L W 360 
= Ind Eul (1931) Mad 854 = 134 I C 806. 

-Order under s. 47 is a decree only if 
question relating to rights and liabilities of 
parties sought to be determined is decided 
and not when order on incidental question 
of procedure is passed. AIR 1924 Pat 683 -- 
2 Pat L R 222 = 84 I C mZ 
iMder s. 47 should conclusively 
5'ght of parties and 
A contingent upon future events 
A I R 1925 Rang 271 = 3 E 132 = 8? I C m 

( ^ ) Auctio7i — jPu7'chaseT 

— ^ee under Questions arising between 
parties or representatives— infra. 

f 5 ) Cqnddwial decrees or decrees parilu 
injavour of plaintif and part h/ in 
favour oj defendant, remedm. 

A decree on condition that if 

defendant deposited certain amount within 
certain time suit to stand dismissed or eke 
to stand decreed-Defendaut depositi 
amount after period fixed-Courts orJlm- 
declaring deposit to have rSpectS 

of Meerpf m discharge or satisfaction 

appealable. A I R i w 
All 666 = (1929) A L J 968 = Ind Eul (192? 

T, ,. Cal 896= 118 I C 591 

1 arties or represeutativo.s cannot r-iiso 

Bvf. aejiarate suit but not 

even in s^eparaie suit except by way of 
defence when judgment debtor kept out of 
fxecuiioii proceedings nnlil 
after ™**'-^^'’ouglil by fraud of decree-holder. 

A I R 1929 Cai 217 = .3.3 OWN 165 = 5(! fi 
4b7 = Ind Eul (1929) Cal 542 = 1 17 I C 5sl 
— Ilocree for reconveyance, of pfopcrtv 
on plaintiff s payment within- eorlaiu time 
Payment after time without obtaining 
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(Contd) 

( 2 ) Scope, Applicability and General 

principles— 

( 3 ) Conditional decrees or decrees— 

extension does not entitle plaintiff to exe- 
cute. AIR 1924 Rang. 375 = 3 Bur L J 163 

= 83 I C 352. 

— Plaintiff to obtain money and defen- 
dant declaration of right to moveable 
Defendant cannot plead violation 
of his rights to resLst execution again.st him. 

63 I C 975. 

(i-5) Dead mmi^ decree against. i 

cases under ( 17 ) Question as to 
validity of decree if within the section {infra ) 

i 0 ) Decisions of court to grant or refuse 
execution of the decree on the ground 
of jicrlsdictmi or otherwise 

—Execution not entertained for want 
of jurisdiction -Order is not decree nor 
one under s, 47. AIR 1925 Gal 679 = 41 C 
LJ 166=86 I C 775. 
—Question relating to executibn dischar- 
ge or satisfaction of the decree — Order 
determining that a court has jurisdiction to 
execute and directing, execution— Not a 
decree.. ;See 4 Pat L J 461 = 52 I C 461, 
—Order refusing execution against firm 
— horce of decree see 35 I C 429. 


i’C- P. c. (I 90 S) S. 47(Co/^^^Q 

( 2 ) Scope, Applicability and General 

principles— 

( 9 ) Decrees orders under otfier kct$-^{Qontd) 

under Land Aquisition Act. 1906 Pun i L R 
103, page 322 = 53 PR 1906. so also In case 
of Orders under S. 173 Bengal Tenancy Act 
1928 Cal 202 = 32 Cal W N98= l 06 locl Gas 
561; and Similarly the section applies to exe- 
rtion proceeding under Public Demands 
Recovery Acts. 33 Cal 84 = 1 Cal L J. 538 = 
10 Cal W N 130. (not following 6 C W N 630; 
and 6 OWN 246) See to the same effect, 32 
Cal 691 = I Cal L J 360. 
—Instances of orders under other Aci.s 
which are not enforceable as decrees and to 
which therefore s. 47 does not apply see 7 
~ ^ ^ orders under 

B 1 Act s, 174 Proviso “Applies” withdrawal 
of application if a bar under s. 174 Order 
when appealable. 1 Ind Cas 304 = 11 Cal L J 
7ft? 1 ^ ^ N bOl, So also orders under S. 
192 Madras Estates land Act. 1928 Mad 1 107 
= 109 Ind Cas 722. 

(10 ) Disputes between judgmeni deMor 
and auction purckaser 'wlio is a 
stranger and token he is the 
decree holder himself 


( 1 ) Decrees jer jyosscssion reversed after 
e,cecution, Questions as to 
compensantio etc. 

—See cases under “ Restitution { infra ). 

( lb ) Declaratory Decrees remedies in 
exGGiillon 

r-Whcro' ii decree is merely declaratory 
•.iiid does ept direct to bo ; done if cannot be 
■erdoreed under s 47 lu execution : A I R 
1 J-tl Rang Ibb; 0 Rang 97 = I )0 Ind Cas 41 
hoc also 24 r C' 8 (rl = 781. R ii)o. ..uri A T r? I 

■ia25S dl8 = 9;4 I C 825;and 8 0b .1 
N W ’'*n f ^ “nd 1912 M W 

dwilr'*'b.H Biitwbero a 1110110 ^’ 

•beuoo declares a charge, such ch.argo can be 
t iForeod ui e.veeu(.,„„ a f R 192!) lf„m 227 = 
•41 Bom L R 4 .j 9 = Ind Rul ( 1929 ) Rnm ,506 

= 119 IC 186 

; C 0 ) Dccriius onlurs u'uhr olher Acts. 
d( r7mssoTin'n ‘ ’*''^’'7" oxccution of or. 


If there is question relating to the exe- 
cution, arising between decree-holder and 
juagment debtor, the mere fact that auction- 
piirohascr IS also interested does not make 
&. 4 r less applicable. AT R 1928 Mad 806 = 

1IIIC35I. 

So a party-purclMser oanuot brinw suit 
on grounds which he could take in execution 
AIR 192,6 All 115 = 79 1 C 486. 
— I'or example, a decree-holder purchaser 

1925 Sind. 171=18 S L R 34 = 78 1 C 910 s.-n 

V lew ^ contrary 

ir.uT ^ iakoii on their point by tbo 

nn,i n.^«,pr^ 7‘\’i *'"'5 Lahore; see 

p l:„ A '^.•‘“y»er barred infra see also tlio 
j iiuy Oouncu dooision in 45 I A 54 = 44 

1C 855 ). 

-So also an order restoring pu.ssossion to 
tbo judgmont-deljtor on ground tint tioHse- 
s.sK,n was given to decree-holder under mis- 
apprubcusion i.s within s. 47. A I R 1923 
Uudh 16 = 72 1 C 87*5. 
—But a dispute betwoon decree -bolder 
auclion-purcbascr and judgment-debtor, is 

ecrcc C l il**' .ittjlKinont-dcbtor and 

accrcc-liolder, and therefore s. 47 has no 

applio,atiou. Ind Rul ( 1929 ) Lab 834= 1 19 

IC226 

■oir.TTP**^*^''*'? iudgmciil-dublur and 

<i.UGlioii-purcbasur oven if latter is the repre- 
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C. P. C ( 1908 ) S. 47 (Contd) 

( 2 ) Scop 2 , Applicability and General 
principles 

( 10 ^) Disputes between judgment debtor and 
ayction pnrcliaser wlioisa stranger and when 

be Is the decree bolder hiniscdf-~(CW</) 

BewUiive od the f(:)^ under 

Rang 380 r j27 I C 849; see also A 1 R 1921 
Mad 81=13 L W 15 = 61 I C 96f 

A iid eases under this section under the 
neacung ‘‘Questions between parties or their 
represent atives ” Similarly complaint bv' 
.ludgment-debtors that auction-purchaseV 
had taken possession of certain property not 
covered by the sale does not fall under s. 47 

A I K 1921 Nag 59 = 64 1 C860; 

—But it should be noted that decreediol- 
uer does ^not cease to bo party after the 

^luctioii saio A T R I92ii Cal. 798 r 53 Cal 781 
- O C p .1 3to = 30 C VV N 649 = 95 I C 494. 
soe to 1 he avne effect 13 Bi,ie L R 661=35 B 

wVinV^ [ ^ c 57; and 5 O 

W N 108 = A IK 1.928 (J 109 = 110 1 C 83 = 3 

Lock 182 

■ , proceeciintrs between 

judgment-debtor and representatives of de- 
inti’ 'i?'*!;^hn- purchaser Jire imdcr s 47 
A i ,R lJ2b Mad 857=1920 M W .N5(.);8=5i M 
L J 12(}=23 L W 741=96 I C 657. 


Y vr under 0. 
a\1, h BOor dO-Decree-holdcrpurGhaser— 
Queshon is unders.47, AT R 1924 All 698 
- A L J 413=L R 5 A /69 Civ=83 | c 1028 
see^so cises under this section under the 
heading Qiicstious between parties or their 
representatives,” ■ 

f It ) 2Iln(Uj\iUuir decree Qae- 

as to exemtion against, son. i 

-sem cases under :-Questioris arising! 

( l~' } rnjmiclion.dea-Gesi PruhihUor,, i 
fir manihilor// } remedieg in uxecitlion. i 

.. .n"r fiirected the periiia- 

u.iJtoi , rt ill, .iflur fornnll V coinnl yinr. ,vitli 
;;; -ft-nvu.a.s “ 

Ui.it the dooroo holder could proceed , 
h.v wii.y of u.yecutioii to have tlie door closed ' 
and no separate .suit Ls •necessary. 12 A L J 

347 = 23 1 0 247. ) 

--Decree for prohiiiihirv iniurifition— 

-Sep'.:;;fc <I°«>-«o-hol’kT 

//t V T •‘^ee 16 Cal 103 

- -7 C L J nOb = 22 C W N 857 = 45 L ■ C 864. ' ' 


C. P. C. ( 1908 ) S. 47 (Conki) 

( 2 ) Scope, Applicability and General 

, principles-- CVm kl) ■ 

( 13 ) Mlnornot represented. Decree wjaimL 
"Questions as to vaii- 

clity of decree («M/raJ. 

(IDlb) Party to decree and representatlre 
, hnt claiming in capacity of trustees 
I ^i[i^dt^erso7is or in tkei^ per 

capacity and not as represcfitative. 

—See cases under i—Questions arisiiny 
proceedings o? 

( 10 ) Questions as to jurisdiction of Court 
to pass decree. 

dit7of'deckkeiSS“"- vali- 

ne; QaesHom as to mUdiU/ ijf thu 
decree if within the section. 

Sy?iopsis. 

( 1 ) GetieraL 

i i I “““> decree ugaiust. 

( 3 ) Fraud 

( 4 ) Miiior.s. 

^ ^ Soarf'^^ ■'“‘■**'^‘‘=<^*0“ of tiie 


—( I ) General :-The Court executing tlic 

R T92*4 N‘i'!q^ I C 853 = A I 

w. t; l^ii^ A effect 25 Mad 

< . 7, 5 All 53; 29 Calc 810; 6 Calc W iN 796- 

3! Calc 139.’ 

—But agency court, not being governed 
hyCP Ccan go behind decree passed bv 
non-agency court without iurisdiction A i n 
1923 M 114 = (1922) M VV N 728 = 16 jf L 
„ . 669 = 69 I C 559. 

ijxecuting Court cannot deal with tho 
< I uostion whether decree should stand or not" 
j A 1 R 1921 Bom 228 = 45 B 503 = 59 I C 715. 

' docike' A I R fuoQ ®2Ff tncss of the 

aotiee. A I K 1929 Rang 2o5=lnd Rul (193(0 

. Kiing 165 = 122 I C 901'. 

Aor can it allow a new point to he rai.sod 
m the execution proceedings; e.speciallv wiu'-ii 
ts deteruaualfon involves a re-opon'in./ of 
the decree and the decision of compli ■•U.k 
questions of fact. A D R Um Si 

decree bat cannot 
a r V Court could pa,s« it 

A I R. U..4 4 at oOl = o Bat L T 368 = (1924) 
Pat 25 = 78 I C 303. 

—So also it can amend decree, but when it 
uoes pass an order to amend any decree its 
nrdor comes under S. 47 A 'l R 1927 Lali 

651=103 I C 673. 


m’ 
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C. P. C(I908) S. 47 (Contd) 

( 2 ) Scope, Applicability and General 

principles— (CV??^d) 
( 17 ) Questions as to validity of the 

decree— ) 


C. P. C.(I908)S. 4Z (Contd) 

( 2 ) Scope, Applicability and General 

pfinciples— (CWd) 
( 17 ) Questions as to validity of the 

decree— (Co? 2 kl) 


—Decree prima facie legal objection 
regarding jurisdiction of Court passing it 
cannot be liaised in execution, AIR 1929 
Mad 383=Ind Rul (1929) Mad 8o5=l!9 ! C 33. 

—Executing Court's only duty is to 
execute decree according to ‘its terms, and 
not to say that decree is not binding on 
property in the absence of certain parties. 
A I R i92l Mad 85=13 L W 143 = 611 C 759. 

— Decree which on the face of it is enfor- 
cible to the fullest extent cannot in execu- 
tion proceedings be challenged as being 
iiiexeciitable wholly or in part on account 
of an*agreement entered into prior to decree. 
AIR 1926 Rang 140=4 R 118=5 Bur L J 41 

= 96 1C 773. 

— Saleability of property decided in suit 
— Executing Court is bound to sell. A I 
R 1925 All 652 = 23 A L J 841 = L R 6 A 
448 Civ = 47 A 900 = 89 I C 364. 

—Where the plaint omits a relief for 
possession ill a suit for specific performance 
of a contract of sale, or the decree is silent 
about it, the executing Court can grant the 

plaintiff the possession of the property. 
AIR 1931 Pat 179 = Ind Rul (1931) Pat 209 
= 12PIiT6S6=l311C 529. 

—Heirs of mortgagor judgment-debtor 
cannot challenge right of judgment-debtor 
to mortgage in execution. AIR 1925 Pat 
G25 = 4 Pit 510 = 6 P L T 634= 87 I C 849= 

88 I C 141. 

—An objection to the execution of a 
mortgage-decree could not be entertained 
in execution and the decree must be executed 
as it subsists. 55 i C 256. 

■ — The executing Court can construe but 
cannot question validity of decree. A I R 
1930 Mad 688 = 59 M L J 160 = 32 L W 100 = 
(1930) M W N 337 = 53 M 750 = Ind Rul. 
(1930) Mad 795 = 125 I C 539. See also 22 B 
425 and 4 C L J 475. 

— Even though the Court passing the de- 
cro(3 has contravened some provision of law. 

24 C WF 1070 =60 J C 204. 

— Or even if the decree is based on award. 
A 1 R 1921 Bom 301 = 23 Bom L R 306 = 
‘ 62IC96. 


—Plea by legal representative challengiiq 
ioiiJidation of decree cannot be entertainec 
in execution. AIR 1924 Nag 81 = 20 N I 
R 24 = 78 1 C 136 
n iipplies only where satisfaction o: 

distinguished from tin 

A r R ^ n question 
A 1 R 1930 All 628 = 52 A 217 = Ind Ru 

(1930) All 190=l2! lC702 


—Objection to a legality of a decree can 
raised in execution. A I R 1923 P 75 = 1923 
Pat 184=4 Pat L T 311 = 1 Pat L E 217=2 P 
538 = 72 I C 1049. see also 10 I C 536; and 

;35C 202. 

—But executing Court cannot investigate 
validity of decree pi’ovided valid and execut- 
able decree is in existence. A I R 1925 Gal 

276= 82 I C 255. 

—Separate suit alone is the remedy where 
validity of the decree is challenged. A I R 
. 1926 All 475 = 48 A 574 = 95 I C 147. 

— Objection that decree is nullity can be 
taken in execution, A I R 1927 Bom 53 = 28 
Bom L R 1367=98 ! C 927. See also 26 P L R 
474 = 88 I G 865 = A I R1925 h 494 = 6 L 313. 

—And in such a case proceeding can be 
treated as suit and relief granted AIR 1926 
Ail 387 = 4>5 A 362 = 24 A L J 379=93 ! C 376. 

—It has been held by the Nagpur J C 
Court that executing Court can question vali- 
dity of decree within certain limits where 
question of jurisdiction is involved AIR 
1929 Nag 35 = 26 N L R 60 = Ind Rul (1930) 
Nag 60 = 120 ! C 732. See also obiter dictum 
in. 103 I C 673 = AIR 1927 1 651. 

— And it has been held by the Patna High 
Court that where the decree is not nullity 
but voidable the executing Court cannot go 
behind it. A IK 1930 Pat 480 = 11 P L T 

185 = Ind Rul (1930) Pat 563 = 125 I C 787. 

—The question as to a decree being nullity 
and not in existence for it being passed by a 
Court without jurisdiction or that it was 
passed against a dead person or against a 
minor not properly represented in the suit is 
a question which can be entertained in exe- 
cution. 16 A Tj j 327 = 45 I C 21 = 40 A 423; 
and 10 L L J 319 = A I R 1928 L 829; and 31 
C W N 739 = 103 I C 644 = A I R 1927 C 578; 
and 1924 Lab 448 = 5 Lah 54 = 78 I G 460; and 
1928 Mad 1054 = 113 Ind Cas 663; and 1929 
Mad 213 = 56 M L J 175 = 29 Mad L W 125 = 
52 Mad 275 = 115 Ind Cas 801. 

— But not the question as to the validity 
of the decree which can be gone into only by 
way of a separate suit and not in executioii. 
26 CWN 708 = 70 I C 451; see also 24 Imi 
Cas. 195=27 M L J 25; and 1925 Pat 51G = 85 
Ind. Cas. 488; and 1 Pat L W 620=39 I C 537; 
60 Ind Cas 204 = 24 Cal W N 1070; and 118 P 
L R 1920 = 55 I C 816; and 60 P h R 1919 = 
54 I C 239; and 55 Ind Cas. 256; and 33 M L 
J 543 = ( 1917) M N W 845 = (; W 675 = 42 
I C 282; and AIR 1917 Pat 212 = 39 I C 925; 
and 22 Ind Gas 407 =19 Cal. W N903 =18 
Cal L. J. 646; and 18 Ind Cas 48 = 68 P. R. 
1913 = 44 Pun L R 1913 = 53 P. W. R. 1913; 
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C. P. C. (1908) S. 47 ( Confd ) 

( 2 ) Scope, Applicability and General 
. _ ^ principles- (6W</) 

■(17 ) Onestions as to validity of the ■ 

decree -’(Conk/.) 

and^Ind = j Cal. W N 84 = 16 Cal 

^ ^ M‘ad L T 429 - 2 W 

N 4o8; and 10 Iiid Cas 030 = 14 Cal. L J 048- 
and 10 Ind Cas532= 14 Cal L Jour. 83; arid 
1 ^'1 820 = 19.30 All L 

’’ "‘“‘1 1922 Mad 180 

9?;® 1^19“ ‘9 M LW 301; and 1929 
^ ^ ^ = 116 Ind Cas 402; 

and 1927 Bom 166 = 29 Bom L E 244 = lOl 

ifn 547r8LahLJ 

310 = 97 Ind Cas 288 = 27 Pun L R 7u6- and 
1926 C.al 109 = 30 Cal W N 86 = 89 Ind Cas 
r05; and 1920 Jour. 150 = 13 Oudh L J 610 = 
? 0 . Nag 377 = 87 Ind Cas 

r^l = 891; and 1825 

Cal L J 254 = 84 Ind Cas 999- 
and 1924 Nag 81 = 20 Nag L T? 94 - 7 ft Tnrf 
Cas p: and 1923 Pat 375 = 4 Pat L f 30 = 1 
1 at L R 217 = 2 Pat 638 = 1923 Pat H r O 
Jgoi ‘b^ = 13 Bur L t‘ 170; and 

-ci 886 = 24 Bom L R 1 

^8® ^as 600 F B; and 1921 Bom 229 = 45 
^ 11®8; and 11 Ind Cas 
192 = 5 Srnd L R 71; and 5 C L J ,328; and 

1905 A WN122 = 2AL J460 

—Pinal decree in mortgage suit without a 
preliminary decree is not without jurisdiction 

and cannot be clmHenged in execution : 96 
I C 686 = A 1 R 1926 C 1171 

—On an application for substitution of the 
petitioner s name in the place of the decree 
holder for executing the decree, the validity 
of the decree cannot be questioned. 8 Bur L 
T 216 = 32 I C 492. 

~^{2 ) Dead man, decree against :--A decree 
against a dead man is a nullity and no sepa- 
suit is necessary to chaliange the fact : 
28 Bom li R 1367 = 98 I C 927 = A I R 1927 B 

53. 

--0 decree is a 

nullify as being passed against dead persons. 
A' I R 1928 Pat 272 = 7 Pat^ 331 = 407 IC 848. 

J he decree can even can be shown to be 
HI favonr of dead person though no objection 
was taken at the time. A I R*1921 Air404-19 
A L J 95=43 A 328 = 64 I C 927*. 

y-Por tlie qiiestion>hether decree pas.secl 
against judgment-debtor who was dead at the 
time of decree binds his legal representatives 
who were not impleaded is question within 
8 ., 47. A I R 1921 Lah 219 = 5 Lah L J 1 r 70 

iC 929. 

—But an unrepresented parly is not party 

480=11 1 L 1. 185 = Ind Rul (1930) Fat 563=1 

' 115 I C 787 


c. p. c. n^os ; s, 47 

( 2 ) Scope, Applicability and General 

principles- ('CVn/O/j 
( 17 ) Questions as to validity of the 

decree— fCi>;i///) 

( 3 ) Fraud (a) Ffauduleut Ivxemtlon : — 
An application to have a sale set asitle on 
ground of fraud can be made under s 4/ 

A .L J 469 =162 A W N 1905 = 27 A 7o£ 

,, . r“^^"Vfn after the confirmation of the sale 
iimh and Uie purchaser cannot plead want of 
notice of fraud ; 27 C W N 587 = 37 C L J 
145 = 74 I C 975 = A I R 1923 C 538. 

—So also an application to set a.side an 
executmn-sale was made on the ground of 
fraud, the fraud being that the decree had 
been satisfied by payment to the husband of 
the decree-holder on the day before the sale, 
but the payment was not certified and the 
sale was held : 10 Ind Cas 625; 

An application for setting aside a sale 
purported to have been signed by the appe- 
llant and her brothers. In that application, a 
compromise petition purporting to have been 
signed by all of them was presented. Bubse- 
quentiy the appellant presented this applica- 
tion for setting aside the sale. Held, that she 
1 .S entitled in this application to show that 
she had no part in the former proceedino-, 
toat the compromise wa.s obtained behind her 
back and in fraud of her rights, and that it 
was not binding upon her, without havinc^ 

, the compromise set aside either on review 
I or m a regular suit. 3 Ind Cas 116 = 14 C W 

N 823 

—Fraud or force is effected by one of 
several judgment-debtors in preventiiiP exe- 
cution extension can be granted only ‘is 
against him. AIR 1930 Sind 218 = Incl Rnl 
(1930) SiM 222 = 125 I C 830. iifio ^ 
further discus.sion on this point undcn* para 
(d) below— ‘‘Separate suit.’^ * 

—( h ) Fraudulent Decree:— A-^ a rule the 
executing Court must execute the decree as 
it stands and according to its terms; it cannot 
go behind the decree. It follows, therefore 
the question as to validity of the decree is 
execution or about discharge or 
satisfaction of the decree and the only 
remedy is a separate suit— see under para (d) 
below— though the question impeaching the 
validity of execution sale is as we hav'e .seen 
in para (a) above question in execution ’ In 
case of fraudulent decree the judgment- 
debtor can ask for injunction restraining 
execution i.s the remedy. AIR 1924 Nag 

413=80 I C 59. 

— And in case assignment he can get it 
declared invalid iis being fnmdiiient. A I R 
1929 Lah 51 = Ind Rul ^1929) Lah 717 = 117 

I C 89.1. 
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C. P, C. (1^(18) S 47 (Go«Z</) 

( 2 ) Scope, Applicability and General 

principles— '(OowjJd) 

( 17 ) Questions as to validity of the 

decree— -f CW^ij 

-—Where the plaiii tiffs had no interest in 
the property at the time the mortgage-decree 
was passed by reason of the fact that they 
were then iiuborn and the property was not 
ancestral. that they could not come in 

execution to set aside the decree. 29 I C 402. 

following. 5 C L J 328. 

— S. 47,C F C is no bar to a suit for 
damages for fraudulent execution of decree. 
The measure of damages is the amount wdiich 
the decree-holder recovered under such 
fraudulent execution. (1914) M W N 174 r 23 

1X 405. 

— c) Semid Appeal .*— S. 311 of the 
Civil Procedure Code of 1882, applied, only 
to irregularity and made no provision for the 
case of fraud' and a second appeal was held 
to lie where a sale was sought to be set aside 
on the ground, of fraud, the reason being 
that as fraud was not included within the 
section, the case of fraud was attracted to 
the general provisions of B. 244, in which 
case, there was a second appeal. But rule 90, 
of order 21 of the present Code of 1908 
includes the case of fraud as well; and the 
result of the change in the law is to place the 
procedure in the case of the setting aside of 
sales on the same footing, whether the appli- 
cation is based on the ground of irregularity 
or of fraud In either case there is no second 
appeal. 9 I C 135. 


C. f. C.(H08;S. 47 (Go/^/4 
( 2 ) Scope, Applicability and Cienerai 

principles— (6Vr«/(/) 

( 17') Questions as, to validity ' 

. , , decree—(C6//ai) 

under 0 21 r. 91 there is no right of separate 
suit, (except in case of reveniK^ sale.-; in 
Madras : A I R 1927 M 1035 ), nor any 
right of second appeal, see 44 M 351 ; and 7 
LI; and 5 R 606; (2) if lie impeaches il 
on the ground of fraud in execution ])rocee- 
dings which preceded and led u]> to the 
sale the matter fails within s. 47; no separate 
suit lies, but there is rigid; of sijcond appi^.'il 
see 1924 A L J 413 = A £ R 1924 A 098 r 83 
IC 1028; and 47 M LJ 549 = A I R 1924 
■ M 778 = 84 I C 975. 

—And that a suit for recovery of land 
sold through fraud but not covered by O. 
XXI, r. 90 is maintainable. A I R 1923 All 
573 = 74 I C 351. 

—But that a separate suit based on 
fraud in adjustment of decree doe.s not lie. 
AIR 1921 Sind 159 = 1(> 8 L R 207 ( F B ) 
= 83 1 C 360; and that in case of excess 
execution under fraud and cheating, appli- 
cation under s. 47 is proper remedy and 
no separate suit lies, A I R 1928 Cal' 770 = 
Tnd Rul ( 1929 ) Cal. 405 = 115 I C 581. 

— ( 4 ) Minors and Lunatics;— Minor 
against whom decree 'is passed but wdio 
was not represented can object to the 
execution of the decree in execution procee- 
dings : 23 L W 311 = 1926 M W X T29 = 93 
IC 356 =50M L J 232 =A I R I926 M 429; 
so also a lunatic 19 M L T 245 = 34 I C 428; 



—But this applies only to cases under 0. 
21, r. 90 i. e. where a judgment-debtor ins- 
peaches the validity of the sale on the ground 
of fraud in publishing and conducting the 
sale, and not on ground of fraud in execution 
-proceedings which preceded and led up to 
the sale. Thus an application to set aside an 
execution sale was made on the ground of 
fraud, the fraud being that the decree had 
been satisfied by payment to the husband of 
the decree-holder on the day before the sale 
but the payment was not certified and the 
sale was held : Held that the matter did not 
come within the scope of 0. 21, R, 90 In- 
asmuch as the fraud alleged was not fraud in 
the conduct or publication of the sale, but it 
came within the scope of S. 47 and that, 
therefore, a second appeal lay : 10 I C 625. 

Bee also 22 C L J 266=16 I G 690. 

— To sum up : where the decree itself 
is impeached as being fraudulent, a separate 
suit alone is the remedy, for it is not 
a question in execution; but where the 
judgment-debtor impeaches the validity of 
the exeoution-sale only there are i,vo courses 
_ (1) It he impeaches ou the grourjd of fraud 
piiDiishing and conducting of the sale 


for plea of invalidity of de. ree on the ground 
of non-representation of minor ( or lunatic) 
can be raised at any time, even in execu- 
tion ; 113 I C 663 = A ! R 1928 M 1057. 

—A minor who is not properly repre- 
sented by a guardian ad 1 item is iiot a 
“ party ” within the meaning of S. 47: A I R 
192G N 267=92 I C 241. See also 3 Ind Cas. 
864=13 C W N 1182 = 10 C L J 318 = 6 A L J 
822=11 Bom LlR 1225 = 6 Mad L T 279 = 19 
M L J 631=36 Ind App. 168=31 All 572 P C, 

—Infant defendant— Mother proposed 
guardian No consent-Appointment Decree if 
null see 15 Cal L J 3=13 ind Gas 414; Minor 
—suit against as major— Effect see 1905 A 
W N 122=2 A L J 460 and 18 Ind Cas 859 = 
17 Calc W N 549 = 18 Calc L J 18. Minor- 
Guardian adlitem— Appointment invalid 
without his consent see 21 Ind Cas 288 = 35 

901=15 Bom L R 1001 = 18 C L J 384 = 16 
Oudh Cases=247 25 Mad L J 492 = 1913 Mad 
W N 785 = 17 CalWNll65r H MadLT 

299 l> C. 

—Decree against lunatic— Sale without 
proper representative is void. 18 0 W N 
1329 = 24 1 C 177. 
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C IK C. ( 1908 ) $. 47 (Gonkl) 

( 2 ) Scope, Applica})Hity and General 

principles, -""(Co/z/d) 

( 17 )" Questions as to validity of the 
(decree— 

— Executing Court can re-fuse to execute 
a decree whioliii a nullity. But mere absence 
of a formal order appointing a guardian -(ul 
liti'jn tz> a lunatic does not make the decree 
a nullity where the lunatic has been 
effectively represerited and described as such 
in the plaint. A I R 193() Pat 480 = 11 P li 
T 185 = 125 IC787 

—Minor legal representatives of judg- 
oieiit debtor brought on record, but 
remaining unrepresented for want of proper 
appointment, of guardian— Suit by them to 
set aside sale is not barred. A I R 1922 Lah 
447 = 5 LL J 44 = 67 I C 547. 

— Minor for ’whom guardian is validly 
appointed is party, to the decree and any 
action that he takes to set aside that decree 
or. to invalidate the proceedings taken in 
execution must be taken under s. 47. A 1 R 
1927 Mad 209 = 98 I C 4U. 

— When attachment in execution of de- 
cree against minor.s and their guardian was 
effected by service of prohibitory order on 
guardian though not addressed as guardian 
it binds minors. AIR I9J4 N 6 

—A judgment against a person who was a 
lunatic at the time of trial, and yet was not 
Fepreseiited by a legal gufirdian, is not to be 
impeached in execution but should be 
reversed or annulled in some .special procr 
ceding taken for that purpose, 44 Cal 627 
t 24 C fi J 575 =: 21 C W N 1 104 r B5 I C 
856. see also 1917 F H C C 166 = 45 I C 218. 

( 5 ) Questions as to jurisdiction of Court 
Passing decree :—The Court in which the suit 
is brought must have jurisdiction to execute 
the decree. 28 M 04 and I U B R 66. 

—Decree passed without jurisdiction is 
void. Decree passed within jurisdiction 
but irregularly is voidable. AIR 1930 Pat 
480 = 11 P L T 185 = 125 1 C 787. 

— A Court to which a decree has been 
transferred must take the decree as it 
stands and is not entitled to ciuestion tlie 
validity of the decree upon the ground that 
the decretal court had no jurisdiction, 
territorial, personally or pecuniary to pass 
■it. [ 10 ' Bom .65; 101 I C 53 and 44 Gal G27, 
relied on ■ 8 ' Rang. 544 r A 1 R 1930 'Hang 
337=:129 I C 619, overruled: A, ,1. R 1925 Gal 
907 and. 'Al R„, 1928 ■Lah 829, distinguished 
from and Caseiaw discussed ") A I R 1,931 
Rafig 252=9 R 480 F B see also "15 W R 219: 
.‘.oe nlm A I R 1925 Cal 907' =: 53 C 1G6. = 42 
C L J 1 = 29 C W H 948„( F B ), = 89 I C 685. 

—Bat executing Court can question 
lalidity of decree only on the ground of 

^■'41 it ('i) &<; 


C. P. C. ( 1908 ) S. 47 (CmM) 

( 2 ) Scope, .Applicability and General 

pmifiples— (Cow///) 

( 17 ) Questions as to validity of the 

decree— 

jurisdiction pecurn'ary territorial or personal, 
ft cannot question an appellate zleereo <)n 
the ground that appeal itself wa.s in(!ompc- 
tent and erroneously enteHaiiied. A I R 
1931 Cal 546 r 35 C W K 332.r lndRul 
(1931) Cal 784 r ni I C 80. 

—Executing Court can only refu.so to 
execute a decree which was a nullity as Jicing 
passed without juri.sdiction eitlicr territorial 
or pecuniary or witli reference to the 
persons before it. HO I C 510. 

—Executing Court can go into obje- 
ction that decree was void as being passed 
after appeal had abated. 43 All 328 = 19 A L 
J 95 = 64 1 0 927. 

—The general rule is that a Court 
executing a decree cannot go behind the d<‘-* 
cree. It has no power to question the validity 
of the decree. But where the Court pas.sing 
the decree was inherently incompetent and 
had absolutely no jurisdiction to pa.s.s it, 
its decree is a nullity. To such a decree R. 47 
CPC does not apply for sucli a decree is 
no decree at all. In such a ca.se the E.'recuting 
Court can refuse to execute the decree. A I." 

R 1934 0 90, 

—Nullity of decree for want of juris- 
diction is a question within s. 47. A I R 
1929 Lah 449 = 11 Lali L J 306 r Irul Rul 
( 1930 ) Lah 39 r 120 I C 279. 

— But the Cudh and Nagpur J. C. 
Courts have held that in e'xeeiuion no 
objections to the frame of decree or the 
jurisdiction of the court which jiassed it 
can be. taken. AIR 1927 Oudh 3.3 = 2 ljuek 
169 = 29- 0 C 276 r 13 O L J 320 r 3 0 W N 
375 = 92 I C 722 Also A I R 1926 Nag. 377 r 

87 tC 72. 

— And the Allahbad High C<mri ihat 
objection not raised in suit that mortgage of 
house by agriculturist is invalid cannot lie 
raised in execution of mortgage-detnee. A I 
R 1924 All .328=22 A I, J 321 = L R 5 A 201 
Civ = 40 A 489 ( F B ) = 84 I C 749. 8o uLso 
the Madras High Court that Objection as to 
jurisdiction to try suit cannot bo rtiised In 
execution. A I B 1926 Mad 128 = 49 'M E J 
664 = 22 L W 567 r 91 I C 98. 

—Where a person, carrying 0 !i busine.ss 
in firm’s name during the pendency of a suit 
againsl the linn and a dzicree is passe<|, 
the Executing Court can cfiquire info ffm 
qiie.stion whether the <lecree is a null it v- A f 
. R 1930 Cal 327=51 C L J 30 = 34 C W N :i6 = 

126 16 118. 
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C P. C. (1908) $. 41 {Contd) 

( 2 ) Scope, Applicability and General 
principles— 


( IS ) Qaestions as to vaUdUfj of 07 ' 
setting aside sals. 

—Bee also under Fraud Supra. 

—{a ) General Application by decree- 
holder to set aside the sale. Fact that 
auction purchaser who is no party to suit, is 
interested in the result does not bar appli- 
cability of s. 47. A I E 192S Cal 865 = Ind 
Eul (1929) Cal 490= 116 1 C 634. 

—Question relating to legality of sale 
is under s. 47. A I E 1926 All 457 = 24 A L 
J 519 = 96 I C 137. 

—Execution attacked before sale— Bale 
can be challenged under s. 47. AIR 1924 
Pat 67=(1923) Pat 298=5 P L T 61=83 I C 747. 

—But it has been held in Lower Burma 
that validity of sale cannot be questioned in 
executing Court. A I R 1922 (L B) 22 = 10 
L B E 349=13 Bur L T 170=64 I C 391. 

—Bar of suit— Refund of purchase money 
—Executing court power to order sale set 
aside— Agreement alleged by decree-holder 
that auction purchaser agreed to accept less 
amount is irrelevant. 105 PW R 1913 = 172 
PL R1913=I9 1C 439. 

—Bale coniinned-reraedy of judgment- 
debtor— B. 47 not applicable— order confir- 
ming sale cannot be challenged before exe- 
cuting Court. A L R 1933 I 394. unless the 
sale is attacked on the ground of fraud see 
under Fraud supra. 

— Application under h. 227 (2) of the Orissa 
Tenancy Act for setting aside sale on the 
ground that the holding wati purchased by 
the judgment-debtor himself through hena- 
nundar is not under s. 47. A I R 1927 Pat 177 
= 6 Pat 366 = 8 P L T 186 = 101 I C 564. 

— ( h ) A pplication under 0, XXI^ r . 90 
on ground of matei'ial irruiulariiy or fi'atid in 
pMlsJilng or comlncting the sale : — Aj^plica- 
tion to set aside sale under 0 XXI, r. 90, 
and s. 12-A, Chota Nagpur Encumbered 
Estates Act is to be decided under s. 47. A I 
R 1931 Pat 97 = I nd Rul (1931) Pat 213 =131 

I.C 533., 

—Objection as to the defector absence 
of necessary attachment of the property sold 
is under s. 47. AIR 1930 Mad 414 = Ind Rul 
( 1930 ) Mad 63= 1201 C 863. 


—Objection as to want or defect iu atta- 
chment is under s 47. A I R 1924 Rang 124 
= 1 R 533 = 77 I C 368. 


rayers unuer U. XXf, r. 90, and g 
can he jointly' application. 
II Pi|t 272 = 7 Pat 331 = |07 I C 


C.P. C. (I908) S. 47 ( Cofitd ) 

( 2 ) Scope, Applicability asid General 

principles— fCWdj 

( 18 ) Onestions as to validity of or setting aside 

, sale — f 

—Question whether there was suppression 
of sale processes can only he raised under s. 
47. AIR 1926 Cal 1219=44 G L J 167=98 I C 

. , 206 

—Order on objection to sale proclamation 
on ground of mis-de.scription of the bound- 
aries is within s. 47 and appealable. AIR 
. 1925 Cal 318 = 29 C W N 556 = 80 I C 861. 

— Where the heirs of the recorded tenant 
are not impleaded as parties to the execution 
proceedings, a sale of the holding is invalid 
as against them. AIR 1923 Cal 166 = 70 I C 

931. 

—Modification of permission to bid in 
decree-holder’s absence is material irregula- 
rity sale can be set aside under s 47. A I R 
1925 Oudh 381 = 12 0 L J 321 = 2 0 W N 

297 = 87 I C 997. 

—Execution sale— Confirmation— Without 
balance of purchase money being deposited- 
void or voidable see 9 I C 66 = 15 Cal W N 350. 

— (c ) Application under 0 XXI r.92 : — 
An application by judgment debtor under O 
XXI r 92 to set aside a sale is to be decideil 
under 8.47 and the decision of the executing 
Court is appealable 19 Cal 683 P C; A I E 
19i7 P C 121 followed. 1 Pat L J 232; AIR 
193U Pat 311, distinguished. A I R 1931 Pat 
97 = Ind Rul ( 1931 ) Pat 213 = 12 P L T 505 

= 1311 C 533. 

— ( ) AppUcaf ion under 0. XX I r. 101 : — 
Order on petition under r. 101 deciding 
objections to sale of property beiw^een par- 
tie.s is under s. 47. 31 1 C 102. 

—Where a property was sold in execution 
of an exparte decree and purchased by the 
decree-holder and the decree was subsecfuent 
ly set aside under 0 9 R 13 an application 
under this section and not a suit is the 
remedy to set aside the sale 57 I 0 125 = 44 
Bom 702 = 22 Bom I R 40.L 

- ( fc ) In contravention of the termfi of 
the decree : — Application to set aside the sale 
on ground that sale was held contrary to 
directions in decree is one under s. 47. A I R 
1928 Mad 140 r 106 I C 242. 

—Bale of excess property in contraven- 
tion of decree— Order on application for 
setting aside sale is under s. 47. 1925 All 551 = 

23 A L J 658=L R 6 A 464 Civ= 88 I C 393. 

—The proper procedure to set aside a sale 
on the ground that it is not warranted by the 
terms of the decree or that it was held in 
coutrpention of the directions contained 
therein is as between the parlies to the suit 
by an application under this section and not 
by a suit. A ! R 1928 R 21^. 
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C. P. C. (1908) S. 47-( Coritd ) 

{ 2 ) Scope, Applicability and Geiiefal 

.priiiciples-— 

( 18 ) Questions as to validity of or settiifl 

' aside sale—fC/O'/ziffO 

MislaIi!e:-^Where the decree-hoWer 
or the judgment-debtor seeks to set aside the 
side on the ground that the decree holder’s 
own property was sold by mistake instead 
of that of tile judgment debtor. A I R 1928 

Cal 865. 

— (J ) Wan£ of jurisdiction: — Even where 
the sale is held without jurisdiction as' where, 
at the time of the sale the judgment -debtor 
is dea(V or the property is out side the 
territorial jurisdiction of the court a party 
seeking' to set aside the sale on that ground 
must do so under this section. AIR 1924 
Ail 261 ='46 All 153=21 All L J 917=4 A L R 
(civ.) 607 = 19 IC 532. 

— (m) Want of notice: — Question of want 
ofi notice under 0 XXI, r. 66, is under s. 47. 
A I R 1930 Mad 489 = Ind Rui (1930) Mad 
958= 121 1 € 142. 

— Order on question of notice undeiyr. 22 
0 XXI, is one in execution. AIR 1926 Pat 
.. 397 = 8 P LT 28 = 971 C 798. 

— An obiectio-ii under 0. XXI r. 22 is 
under s. 47. ' A I R 1926 Oai 539 = 91 i C 71 1. 

—Setting ''aside ■ of— applicition for — 
Limitation— Application under S. 47 on 
ground of non-service of notice under 0 21 
j.. 22— Must be made within 3 years from 
date of sale. 54 C L J 591 = 137 I C 378 = I R 
1932 0291(1) = A I R 1932 C 381. 

-—An application by judgment-debtor to 
set aside sale on ground of failure to comply 
with O XXI r. 22 and r. 66 falls under s 47. 
But it is governed by Art 166 of the Limi- 
tation Act AIR 1931 .All i45=(1931) A L J 

119 r.Ind Rul(1931) All 324 = 136 I C 708. 

—Oil an application by one of the heirs 
of the judgment-debtors on the ground of 
want of notice under 0. XXI 22 ' the sale 
should be sot aside only as regards tlic appli- 
cant's share and not iu its entirety 47. Mad 
288, followed. AIR 1931 .C 555=53, C L J 46 
= 35 C W N 220 = 68 C 825 = Ind Eul (1931) 
Cal 754 = 133 I C 676 

, — »Objectio!i that notice under 0. XXI r. 
22 was not issued is not under s, 47. AIR 
1924 Pat 1 1 = ( 1923 ) Pat 283 = 2 Fat 916 = 4 
. , P,LT 721 =74iC 383. 

—An objection against a sale in execu- 
tion of a decree on the ground that no 
notice was served on the judgment-debtor 
under 0 21 B 22, or under R 66 and an 
application to set it aside on that .gipund is 
one falling under the section. 15 I C 506 = 40 

■Calls. 


C. P. C. (1908) S. 47— r Contd ). 

( 2 ) Scope, Applicability and Geitefal 

principles — {ConfdJ 
( 18 ) Qeestinns as to validity of or setting aside 

sale— r Voncld) 

:-^{n) Want of permissioji to hid : — A 
judgment- debtor seeking to, set aside a sale 
of, .his land ,on, the' 'ground . that ' the decree ■ 
holder has purachased it without permission 
to bid, must •proceed only under this section 
and.not by a suit' : i7.,I C I'lH., 

— f 0 ) Want of saleahle interest^'^hQm 
the sale is in execution of a inortgage 
decree an objection that the judgment-debtor 
had no saleable interest in the j»roperty, is 
really an altack on the decree itself and,, 
cannot be gone into by the executing Court. 

A I R 1929 Rang 275 (I ) 

(19) Questions as to loronyful executiom 
and excess eiceciUion if wi'km the section* 

— ( a) 'Excess execulkm—general^QmHiion 
of excess execution is under s. 47. AIR 
1925 Cal 1258 = 42 C L J 22 = 30 C W N 41 = 

89 I C 744. 

^ — ( b ) Interest — Apidication under O. 
XXI, r. 89— Decree- liolder claiming interest 
not mentioned in execution application 
through mistake — Question is under s. 47. A 
I R 1925 Cai 948=.4i CL J 39!. 

— fc) Mistake — Order of dismissal of 
execution case made on account of mutual 
mistake, may by consent foe^' re-opened. Order 
or pro'Ceediog cao'not be re*ope.ned on the 
ground of unilateral mistake of fact A I R 
1929 Cal 670 = 33 C W N 739 = Ind Bid 
(1930) Cal 399 = 121 1 C 79. 

— •Possessior.i of wrong property delivered 
— Rectification of mistake is not under s 47. 
A I R 1929 Pat 39'i = Ind Rul (1930) Pat 320 

= 123 I C im. 

— SoiiiC of decree holder sold 

ibroiigh mistake instead of property of 
judgment-debtor — Remedy is under s. 47 
and not by separate suit. A 1 R 1928 Cal 865= 
Lk! Rul (1929) Cal 49C = il6 I C 634. 

— Property not in suit induded ifi decree 
and sold through mistake— Suit after two 
years from confirmation of sale does not 
lie— Art. 166 applies. AIR 1923 Bom 62 = 
24 Bom L R 423 = 46 B 914 = 67 I C 857. 

— Decree saii.slied by one judgmcid- 
debtor and certified--Paymciit )>y another, 
under mistake— Executing Court has power 
to refund. A I R 1922 Pai 166 = ! Fat 336 
= 11922) Pat ( Sup ) 53 = 3 F L T 754 = 65 I 

C li?. 

— fdj Land sold iu excess 

at Court auction— suit for recovery of the 
excess by co-sharcr who was impleaded 
as pro forma defendant— suit, whQtJicr barred 
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C P. C ( 1908 )S. 41 (Conkl) , j 

( 2 ) Scope, Applicability and General | 

principles— (Con^d) 

C 19 ) Questions as to wrongful execution 

and excess execution if within the 

QCt\on—{Concld) 

under S. 47 auction-purchaser, wdiether 
party to suit see. A L R 1934 L SI. 

— Where in execution of a decree, land 
not included in, or covered by, the decree, 
or which is in excess of the decree are sold 
to, or taken possession of by, the decree- 
holder, the proper remedy for the judgment 
debtor to recover the whole or the excess 
land, is by an application under the section 
and not by a separate suit, as the matter 
IS one in execution between the parties to 
the suit. 49 I C 948 ( 949 ) and A 1 E 1028 
Lah 986 (937) = 110 I C 859; and A I R 1928 

Cal 865 (866). 

— Money unduly recovered under a 
decree or judgment cannot be recovered 
back in a fresh suit or action whilst the 
decree or judgment under which it was 
recovered remains in force; but this rule 
of law rests upon the ground that the 
original decree or judgment must be taken 
to bo subsisting and valid, until it has 
been reversed or superseded by some 
ulterior procCediiig. 2 All 61, see also 8 (j 
LJ18l;andAlRd928 C.776 

( '20 ) Rml decrees^ re- clause 

if relieved a<jainst in execuiiou. 

Keiief against forfeiture— Grant of 
relief in execution proceedings— Sec 13 
Bom L 11 154 = 85 B 239 = 10 I C 746. 

{ 21) Res- Judicata, cjnslriicilve> 

—See Kes judicata ” ( infra ). 

'{22) Ues-Jadicaia\ orders tmden' 
this section if J) lolien. 

—See Kesjudicata ( infra ). 

(23) Suretf/, dlsptilcs hf/ or . , 
a(/alnst in execution, 

— K’O cases under Questions arising 
between parties etc. — surety infra. 

{ 2ii ) MUcellaneous Ca 


- -"A|>l 7 lic;itioii by plaintiff for payment 
t money ^ deposited by petitioner when 
setting aside ex parte decree. 
A I 1„ ms Mad 2;i6 = 1027 Mali VV N-886 r 
. 54 ftl L J .152 = 27 Mad L W 661. 

iMd,T7, share of 

. ud^iiitnl-duhlor .s jiroj.orty or accrolioiis to 
iiLs pioiicrty seu 451 C 102 (2)=3 Pat L J 339. 


C. P. C. (1908) S. 47 ( Contd }. 

(2) Scope, Applicability and General 

prieciples— (Cowcdflj 
( 24 ) Miscellaneous Cases— (CowcMj 

—Partition during, suit by co sharer— His 
decree holder can proceed against substituted 
share under s. 47 i P L W 711=2 Pat L J 
, 496 =.(1917) Pat 205 = 40 I C 508. 

• — Jurisdiction of Court to extend time, 
extends only to proceedings anterior to 
decree. AIR 1924 Oudh 179 = 74 I C 578, 
see also 18 1 C 14=85 All 116 =11 All L J 62. 

— Disputes between the decree-holder 

and judgment-debtor under S. Ml and S, 52, 
see, A I R 1925 Nag 380 = 85 1 C 768; and 
A I R 1930 Oudh 268 = 127 I C S65. 

( 3 ) Adiustment of decree and payments 
under it. 

—See cases under :— ( 1 ) C P C s. 2 ( 2 ) 
C P C s. 11— Execution Proceedings ( 3 ) 
CPC s. 144 (1) (4) C P C s. 47— Questions 
relating to satisfaction of decree (5) C P C 
s. 47— Questions relating discharge of* decree. 

( 4 ) Appeal and second appeal, 

A’ppeal lies. 

— f 1) General— Ovdinv in execution to be 
appealable must fall within the dehiiitioo of 
decree. A 1 R 1926 Ail 401=94 I C I. see also 
99 I C 208 = A I R 1927 A 208. 

— Tliercfore only those orders in execu- 
tion which determine rights between parties 
arc appealable. A I R 1928 All 268 = 48 .A 260 

^ =92 1C 641. 

—It is not every order made in execution 
which is a decree, and an order granting or 
refusing a process for the examination of 
witnesses, or an order merely determioing a 
point of law arising incidentally or oilier- 
wise in the course of a proceeding and not 
refusing any relief, is not appealable. But 
where the Court of execution finally nega- 
tived the right of the decrco-liolders to 
proceed against the land of the Jiulgmeid.- 
debtor an appeal lay from sucli an (irder 2 

Lah h J 398 = 56 1 C 173 = I IS P L R 1920. 

—Orders passed in execution l)etwcen 
parties to the suit relating to execufion 
discharge or satisfaction of the decree are 
decrees and arc appealable L B R 1893—1900, 
375. see to the same olfeci A I R 1929 Pat 
391; and AIR 1929 Lah 884; aiid 20 I 0 203 
= 10 P R 1914=25 P W R 1914 = 217 P W R 
1013=273 P L R 1913; and 28 I C 282 = 201 P 
W R 1915 = 45 P L R 1915; and 2 Mad L T 
307; and 28 Mad 127 =14 M L J 436; and A T 

R 1925 Cal 318=81 I C 861 = 29 Ca! W N 556. 

! —In the case of arbitration proceedings, 
an appeal would lie against an order in cxc- 
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C. P, C, { ,1908 )'S 4? iCoMd) 

( 4 ) Appeal and second appeal 
Appeal lics-”(6WY/) 

eiitioii of lui award A f B 1920 Dali 22B = 113 
i C 53<; see also 1914 M W N 52 = 22 1 € 548.. 

-—Question of, agreeme lit to give time to, 
J udgmenfc- debtor for delivery • of po,8session 
after Court sale see. , , ,2(1' IX 874 

— Appeal from an order under s. 47 should 
be allowed on the ground of want of notice 
if want of notice has in any way preiudiced 
, appellan t. , : A I E 1925 Mad 355r9 11X414. 

— E,x.eeiition appeal— Court cannot pass' 
orders <*otitemi»lat!ng reversal of original 
decree. A I R 1921 Sind 102 = 16 S L R 260= 

79IC55J. 

— Order in execution of decree under 
Maxlras 'Estates Land xict, s 77-— Appeal lies. 
A I ll 1927 Mad 440 = 52 M L J 332 = lOCIl C 

678 

—Objection as to Court-fee— (Jfuestion 
arises whether execution cau proceed — nrder 
is appealable. A I E 1922 Pat 59 = 3 P L T 

146 = 70 1 C 483. 

— Question between persons claiming 
through decree-lioldcr — Appeal whether lies. 
see'Al. E 1027 Mad 1025 = (1927) M WN 
680 = 105 I C 606 

—.Purchase , l>y decree' holder— A ppiica- 
iiion of Judgment'debtor to set aside sale — 
Compromise \ dliat .appli-iation should be 
dropped 'but delivery of possession delayed to 
givc'tiiuc to iudgmeii(*-‘'^ebtoiv to pay oif debt 

—Application for delivery of possession 
iiy decree— Objection, by judgment debtor 
— Decision is" appealable 18 C N 27 = 20 

I C 874 

—Attachment ol property as belonging 
to d(icca.5ed judgment-debtor— Claim by 
jiulgmcnt-debtor’s son— independent title, 
alleg.aiion of— Determination of (piestion 
is a decree a!id appealable 16 1 C 385. 

—Where a decree holder's petitions 
purported to be presented under D, 47, E. I 
Imt were in substance applications under 
S. 47 C P Code, an a] j peal therefore lay to 
the District Judge from itic Monsif's order 
of dismissal. ' 26 C L J 317 = 40 1 C 839 

— Queslio!! relating to execution— A p|'>eal 
lies at instancfj of party. A I E 1927 Mad 
842 = 53 M L J 44U = 103 I C 311. 

— An order under (). 31, E-r. 40 C P Code 
dismissing the application of a decrec-hokler 
for iiic arrest afid imprisonment of the 
judgment debtor relates to the execution 
of a dem-ee and is appeaialihj. The conclu- 
ding ^vord.s of H. 104 ( c ) C P (.' indicate 
that where an order directing tlie arrest (u* 
detention of the judgment debtor is made 
in execution a dcc.ree it is to be treated as 


C. P. C. (1 9118) S. 47 (Confd) 

( 4 ) Appeal and second appeal— -f VoMd) 

Appeal lies— (Cowk'O 

an order coming under section 47. 53 I’C 68= 

i;Lah 77 =22'P L ii 1920 = 81 PW 111919. 

. , —A obtained a decree for possession <ni 
payment of , a certain sum within a certain 
time. The payment was made after the time 
and A applied for execution IIM that the 
question was one “relating to the execution” 
of the decree and . hence a,n order ■ allowing 
execution was appealable. 12 A . L J 12 = 

22 I c m. 

—Even if 'case . does, not strictly .fall 
within ,s., '47, order of Court 'wmiilcl be 
appealable if it purported to act urider it 
A I R 1924 Mad 518 = 32 M L IMIS = 70 I 

C 319. 

—Where an objection is treated by the 
lower , Court as one gnder s. ' 47, appeal 
lies though it is not really o,ne under that 
section, lud Rtil (1931) A'li 758 = 133 I C 902. 

— A. person, who, cl aims the property 
sought to be attached by virtue .of . ari 
I assignment and against whom the prohi- 
bitory order is issued I'sr "a necessa'ry, party 
and has right of appeal. 1 Pat L T 75 = 

■55!Ci7S, 

—Where the holder of, a decree passed 
by the Court of a lit. Munsif attached in 
execution thereof , under 0. 21, R., 52 of the 
C P ' Code, a, sum. o'f money 'Which' .had 
been realised in execution "'o^f a'" decree 
passed by the Court of a Subordinate J'udge 
in .favour of 'the judgment debtor under the 
former decree and also obtained an order 
from the Sub-Court for payment of the 
sai.d sum over to him. Held^ that an appeal, 
against the order of the Su'b Court lay to 
the Dt. Court afid not to the .High, Court, 
5 L W 264 = 38 I C 771. 

—Order disinissing an application for a 
final decree for .^iaic in a jnortgagoj suit not 
order in exe<mtion. 35 M L J 552; right of 
appeal against orders— if applicafilc to or- 
ders under S. 70 of Hindu Religions, 
Endowment. A<tt see A L K 1933 M 193 = 37 
L W 207 = 1933 M W N 213 = 14! I C 799 
= A I t 1933 M 305. 

— Where (|ueKiion is one under s. 47, 
appeal lies from order pas.sod under s. 173, 
Bengal I'cnancy Aei, though no provision 
for appeal is made in the xict itself. A I R 
1925 Cal 122 = 85 I C 750'. 

—But fiHun an order sediing aside sale 
utider 8. 173 B 1’ Act, n<» appeal lies. 19 C 
L J 81 =20 1C Iff 

— Tile aciuai value of the suhject-matter 
in tiisjmte involved in the order is not the 
iesi of ajfpoai under this secti(>n. 31 I G 
496: ami A I E 1925 C 212; and 46 1 C 584 = 
44 E IU919 = 86 P W R 1918. 
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C P. C. ( im)S. 47 (Contd) 

( 4 ) Appeal and second appeal— (Co7z0) 
Appeallies— (CWifd 

— ‘f I” A ) Order improperlf/ passed inder 
the section S. 47 of the Civil Procc re 
Code is applicable to execution proceedings 
as much after an order has been passed 
declaring the decree satisfied as before an 
order is made to th?it eifect where a decree 
has been held to have been discharged and 
one of the parties comes' to the Court on 
the ground that the order has been wrongly 
passed and should be reviewed or reconsi- 
dered, that case !could fall under S. 47 C 
P C and appeal is competent against the 
order passed therein. A L R 1933 A. 486. 

—Where a court purporting to act under 
S. 47, directed execution to proceed against 
a minor and an appeal was preferred on the 
erround that the decree sought to be exe- 
cuted did not bind the minor ' : Eeld—T)xd.i 
the fact that on appellant’s own showing the 
minor would not be a party to the decree 
within the meaning of S. 47, and thus the 
order under S. 47, would not make the 
appeal incompetent. 15 C W N 725 = 8 I C 26. 

^{2) Decision as to executaUlity of 
ficcree Court refusing to decide executa* 
bilitv of decree—Appeal lies. A 1 E 1918 
Bang 40 = 5 B 775 = 6 Bur L J 225 = 106 I C 

857. 

The determination of any question 

within s. 7 is a decree and the decision of 
the question whether a decree is executable 
or not is certainly a decree. An order that 
execution should issue and that a commi- 
ssioner should be appointed for partition is a 
decree and is appealable. 37 Mad., 29 ::: 21 M 
L J 1063 = 10 M L T 437 = 12 I C 664. 

f 3 } Decision on question if execution is 

/b/ic-ZiarretZ— Decision on queston if execu- 
tion is time-barred is decree, A I B 1924 
Pat 683 = 2 Pat li B 222 = 84 1 C 576. 

— ( 4 ) Decision as to properly attached if 
part of the assets of the deceased-- K decision 
as to whether a property standing in the 
name of the legal representative of a decea- 
sed judgment-debtor, and attached in execu- 
tion' of a decree obtained against the latter, 
formed a part of the estate of the deceased 
is appealable, in asmuch as the proceedings 
came under S. 47 and not under 0, 21, B. 58 
of the 0. P. Code 22 C L J 304 =: 31 I C 321 
following 17 G 711, and 20 C L J 48. 

— / 6’ ) Order appointing a receioer in 
execution. In execution of a decree obtained 
by the appellant against the respondent as 
trustee of a waqf payments were made from 
time to time towards the satisfaction of the 
jiidpiie lit debt but a considerable sum was 
still due. On the 16th April. 1912, the judg- 
iiienMebtor paid Rs. 100 to the decree-holder 
and obtained an adjournment of the execu- 


C. P. C.(!908)S. 47(Co^i^d) 

( 4 ) Appeal and second appeal— (Co /e'd) 

Appeal lies— (CW/d) 

tioii proceedngs, on cendition that the 
balance would be paid in the following inonih 
in default of payment, he would raise no 
objection to the appointment of a receiver. 
On the Kith May 1912 the judgment debtor 
defaulted to pay the money and the Primary 
Court accordingly appointed a receiver.* 
Held, that the order appointing a receiver 
was appealable under IS. 47 read with S. 51 
( d ) of the C. P Code as it was made in an 
execution proceeding. 30 C L J 231 = 

57 1C 10. 

—An order appointing a Receiver in exe- 
cution under 0 40, B I is appealable under 
0 48, B 1 and is not appealable as a decree 
A I R 1922 0 414 = 55 C L J 1 ; see also A I 
R 1928 Notes 77, and A I R 1929 Mad 20 = 

■ 114 1C 839. 

— But an order as to remuneration of the 
receiver is not appealable at all. AIR 1930 

Lali., 352. 

— (7) Order authorizing temporary edie- 
nation hit refusing to sell property: — An order 
refusing to sell agricultural laud and autho- 
rizing temporary alienation, falls under s. 
47, and is appealable. Order authorizing 
temporary alienation but refusing to sell 
agricultural land is appealable. AIR 1931 
Lah 141 r 32 P L B 60 =: Ind Bui (1931) Lah 
402=32 A L B40=I3! I C 274. 

—Order under S. 72 C P Code refusing to 
arrange for temporary alienation of land— 
Order amounts to decree and is appealable. 

52 I C 356. 

— { S ) Order confirming setting aside or 
refusing to set aside execution aaZ<?:— Objection 
to sale under s, GO. Sale confirmed, order 
appealable. A I li 1929 Lah 778 = Ind llul 
(1929) Lah 5 = 120 I C 165. 

—Order of the District Muiisif extending 
time for payment of money is under 0 . 21 R 
89 or 90 and therefore appealable. 36 I C 809 

—A prior purchaser of a portion of a 
nou-transferable occupancy holding subse- 
quently sold in execution of a decree for 
rent is a representative of the judgment- 
debtor within S. 47 of the C P Code and 
therefore the question whether the sale 
should be set aside on application of the 
purchaser on the ground of fraud or under 8 . 
173 of B T Act is a question between the 
parties to the suit or their representatives. 
Against a decision on such a question there 
is both an appeal and a second appeal. 27 ! C 

'431. 

—Application to set aside 8 al 0 --Balo set 
aside Appeal by auction purchtiser whether 
Competent. B T Act 173 see. 19 C L J 81 = 

20 1C !9I. 
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C. C. (H08) S. 47 (6Vn//(/) 

( 4 ) Appeal and second appeal -{Contd) 
Appeal lies— (Cow/J) 

—An application to set aside a sale by 
transferee from judgment-debtor before sale 
alleging that the execution proceedings were 
fraudulent that the decree had been satisfied 
fjefore the sale and that the execution appli- 
cation of the decree holder was barred by 
limitation is an application under S. 47 OP 
Code; the order passed is a decree within the 
meaning of S 2 and an appeal and second 
appeal fay 21 I C 038 r |8 C L J 264. 

— So also order dismissing application 
for setting aside order dismissing a previous 
application for execution without stating 
under wliat provisions of the law such 
ap|)lio *.!on was being made is not appealable. 
A I II .921 Lah 811 r Ind Hul ( 1929 ) Lah 

44Grn5 1C 862. 

— Sale set aside after confirmation — No 
appeal lies. A I K 1927 Lah 337 = 100 

I C 800. 

—Application to set aside execution sale 
by purchaser of a non transferable occupancy 
holding Bent, receipt of by landlord. Bee. 
18 C W N 1266 =r 20 C L J 341 =27 ! C 294. 

— Appeal whether lies against an order 
rejecting an application to set aside Execu- 
tion Sale— Dismissal for default— Bestora- 
tion. See 56 i C 981. 

— Appeal from decision on a preliminary 
point —Execution Sale, see 1 Pat L W 759= 
{ 1917 ) Pat. 191 = 40 I C 517. 

— x\n order setting aside an execution 
.sale under S 173 of the B T Act on ground 
t'lat the auction purchaser is a benamidar 
for one of the judgment debtors is not 
applicable by the benamidars even where the 
Court in arriving at the decision has consi- 
dered some other matters such as 0, 21 
II 90 of the C P Code and other grounds in 
support of the application Such a bena- 
nrular has also no right of appeal under the 
<’ (.'ode inasmuch as S 47 of the Code 
«l<)cs not apply to the case of a benamidar. 

46 I C 748. 

— ( S-d ) Order direct hig 'mortganed 
properiies to he nohl In a certain order:— An 
urder prescribing the order in which 
mortgaged properties should be sold is 
appealable. Ind Eul (1931) Ail 190 = (1931) 
A-L J 108 = 129 I C 708. 

—An order directing mortgaged proper- 
ties to be sold in a certain order with a view 
to benefit one ]>art.y against another falling 
within B47 and not within O 21 C GO and is 
therefore appealable, The phrase “ parties 
to the suit” does not lieeessarily mean partie.s 
arranged as plaintiff and defendant, It 
{^arioot be so in mortgage and partition suits 


C. !A C. (!908)S 47 ( CouUl ). 

( 4 ) Appeal and second appeal— (Co///^/) 

Appeal lies— 

—24 M L J 477= ( 19 13 ) M W N 382 = 13 .M 
, 'L T 347 = 19 I C 448. 

— ( .9 ) Order dimrdesing appllcaUcrii Jhr 
restoration of execidlon case : — Crder disnu- 
ssing application for restoration of execution 
case is appealable 20 C L J 317 = 40 I C 839. 
but see contra A T R 1921 All 794 = L II 5 
A 573 Civ = 80 I C 39. 

— ( to ) Order dismissing applkatlou under 
0:21 r. 103 — Question under s. 47 — Order 
XXL r. 103; does not exclude appeal. A I 
R 1921 Mad 559 =( 1921 ) M W N G98 

= 66 1C 722. 

— In execution of the decree obtained 
by him, a decree-holder purchased tlie 
property of some of the (lefts, in the suit, 
though they had been exonerated from 
liability, by the decree These defts. applied 
to set aside the delivery of possession to 
the decree-holder and the application was 
dismissed. HeM. that the order of dismissal 
was one under S. 47 of the C. P. Code and 
was therefore appealable. 29 M L J G29 = 

32 I C 769. 

— {11 ) Order dismissing execution procee- 
ding s^Applicaiion by Receiver for execution 
of decree dismissed— Appeal lies as he i.s 
representative of both parties. A I R 1929 
Bom 279 =31 Bom L R 320= Ind Rul ( 1929 ) 
Bora 470=H8 I C 694. 

— A property of a judgment- debtor wa.s 
attached at the instance of two judgment 
creditors by the I>t. Aludge a'^ also by the 
Subordinate Judge. The Subo^*dimite Judge, 
having regard to the provisions of S 03 of 
the C. P. Code then declined to proceed with 
the application of fhe attaching creditor.s 
for sale of the property and being of opinioji 
that such proceedings should be taken 
in the Court of the Dt. Judges dismissed the 
execution case pending on hi.s file l/ehf 
that the order passed -by the Subordinate 
, Judge was one relating to execution within 
! S. 47 and as such appealable. 20> C li J 42 r 
; 42 I C 466. 

— Where an application, under 0. 21, 
i r. 15, was rejected without summoning the 
' judgment-debtor and where such debtor 
was not impleaded on appeal, the appellate 
Court might have no jurisdictiori to decide 
the appeal; but where, in such ap])eal, the 
judgment-debtor is made a party the (|ueH- 
lion comes under old s 244, Civ. Pro, Code 
1882 and an appeal would then lie. 28 P 
R 1898. ( 17 1)1394, E. ), but order dismi- 
ssing ^execution application for default of 
decree-holder is not appealable. A 1 R 
1923 laUrl'F L' T 204=68 rC 317 
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C P. C (1908) S 47 i Conld j 
( 4 ) Appeal and second appeal— 

Appeal lies— (Cowifi) 

— J Onier allowing or dkalloumig 
objection to atlaelmie^it— Order of dismissal of 
ol>ieotioii by judgment debtor alleging that 
ho* has no saleable interest in property attac- 
heal is appealable. A I R 1925 Oodh 618=28 0 
0 175=85 1X 997. 

—Order releasing attached property on 
objection by Executor to estate is order 
under S 47 and is appealable-decree being 
against deceased debtor’s estate— execution, 
is taken against widow— objection by exe- 
cutor on ground of his not being party to 
decree is not maintainable decree holder is 
entitled to proceed against any one represen- 
ting estate A L R 1914 C 3. 

—Objection ideally falling within S. 47 
mis-described by objector as one under 0. 21, 
r. 58, and dealt with by Court under a mis- 
conception of such, The order in such a case 
nevertheless operates as a decree and is 
appealable under S 47, 187 I C 258=33 P L E 
496=A I E 1932 L 376=1 R 1932 L 315 

—Suit on mortgage-appointment of Re- 
ceiver auction-purchaser in sale under prior 
attachment-impleaded in ^ suit— income in 
the hands of Receiver— claim to— order on— 
0. appeal 21, r. 58. see A L R 1933 M 64 = 
1933 A IRM293=!4I I C 372 

—But Judgment-debtor not objecting to 
sale in exeution but (Jollector thinking that 
the land in question is not saleable, order of 
the Court holding property to be saleable is 
merely a direction to the Collector, the order 
is not appealable. AIR 1929 Lah , 391=Ind 
Rul (1929) Lah 331 =115 1 C. 75 

—A filed a suit on a mortgage against B 
and obtained a decree for sale of the mort- 
gaged property. C who held a decree against 
B in another suit attached the profits of the 
mortgaged property deposited in Court to 
the credit of A’s suit by a Receiver, and 
applied under R. 179 of the Civil Rules of 
practice (Mad ) for the issue of a cheque for 
a sufficient part of the attached money A 
objected claiming a charge on the amount for , 
any balance that might be due to him after 
sale of -the property. As objection was 
upheld by Court and G’s petition dismissed. 
On appeal io the High Court. Hekl that G’s 
petition should have been for the transfer of i 
moneys to the credit of C’s suit that the dis- 
pute was not covered by s. 17 of the Code, 
and tfie order was not appealable as one 
passed under S. 47 that the order should be 
treated as one falling under O. 21, Rv 5l, C P 
Code, on A’s claim and was not subject to 
appeal of revision, whether it was passed 
prider n 137 of the Civil Rules of Practice 
111 A s .suit or under R. 137 of the Civil Rules 
ot ! ra<diee in C’s suit or under 0. 21, R. 60 


C P. C.(i908jS. 47 (Go7dd) 

( 4 ) Appeal and secoiKlAPP^'^d'— (Cow/cC 
Appeal lies— (Oowifd) 

in C’s suit. The proper remedy for ^,C. was by 
wayrif a suit under O.' 21,' It' 53 (J. P. C. 37 I 

.. : . , , . ' . X 348. 

— Drder allowing objection to aUnclunent- 
by person not party to the suit is not apptia- 
lable 139 I C 785 = 1932 A L J 125 = A I R 
19,12 A 263=1 R 1'932 A. 589=A I R 1932 A 380. 

—A person claiming to l>e not Ji parly to 
the suit preferred an objection to the 
merit of certain property in the capacity of a 
stranger to the suit. The objection was dis- 
missed on the ground that he was a party to 
the suit. IleMl, that the remedy of the obje.ctor’ 
was to file a regular suit to establish ins 
right to the property attached and rmi to 
proceed by appeal In such cases the ie.st Is 
whether the claim as laid by the objector is 
adverse to the claims of the rea^ judgment- 
debtor, and an objector elaiininsf under a 
paramount title is not deprived of hi.s ordi- 
nary remedy of a regular suit merely because 
his objection is dismissed on the ground that 
he is held to be a party to the suit. 47 I C 

904 

—Order dismissing application for is not 
appealable. A I R 1924 Alad 97 = 32 M L T 

155 (llC ). 

—Objections by judgment-debtor dismi- 
ssed in default— jSo appeal lies, A 1 R 1925 
Oudh 4 5 = 28 0 C 124 = 85 I C 39 J. 

—Whore on the death of a judgment- 
debtor, his legal representative is brought 
on the record, and such legal repesentative 
sets up in execution proceedings, title on 
behalf of a person not a party to tlie suit, 
the order on such a petition is not one 
coming within S 47 of the C F (-ode but 
is within the purview of O. 21, R 58 and is 
not appealable, 31 I C 393, following 23 jM 95; 
and 39 G 298; and dissenting from 7 M 255. 

—Where a judgment-debtor sets up a 
claim to the effect the certain property 
i attached in the execution, of a decree is in 
j his possession, not on his own account, but 
on account of or in trust for some other 
person, and in particular where he <;laims 
that the property in question has been set 
apart for religious charitable purposes aiul is 
held by him as a trustee, his objection must 
be treated as falling under OXXI, r. 58of 
the Code of 1908 12 Ind Cas 411. 

— ( 13 ) Order grattihig or refush/g e.xecu- 
iiow:— Order refusing execution i.s appeal- 
able— Seperate suit is barred. A 1 R. 1930 
Oudh 268 = Ind Rul (1930) Oiidh 481 r7 0 
W N 523 = 127 I C 865. 

— A ’ward is decree -for s 47--Order in 
execution of it i.s appealable. A T R 1921 
ftifid 132 = 16 S I, R 945 r 79 I C 47?. 


i 
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C P. C. 4 W) S. 41 (CWJ-) 

( 4 ) Appeal and secaiicl appeal— 

Appeal lies— {Co?it(l) 

—Order iti execution of award— Appeal 
lies. A I. li 1929 liah 228=Ind Rul (1929) Lah 
408 = 115 1 C m, 

—An order refusing to execute a decree 
is a decree within the meaning of B. 47, C P 
Code and an appeal- lies from such order. An 
executing Court has no power under 0. 12 E 
7 C F Code to question the jurisdiction of 
the Court which passed the decree under 
execution. ( 1916 ) 2 U B R 119 = 36 1 C 10 = 

!0 Burl T 159 

— An appeal lies froio an order in execu- 
tion proceedings of a compromise decree 
passed in appeal from an order coidirming 
the sale. 221 C 497. 

^ —Where the executing Court, under s.225 
of G P C 1882, comes to the conclusion that 
the first Court had no jurisdiction to pass a 
decree and declines to become the executing 
Court the order so passed does not fall within 
the purview either of s. 245 or 588 of the 
Code and cannot be appealed against. 6 Bom 
L R 342 = 28 B 378. see also 4 Pat L J 468 = 

52 I C 461. 

— (14) Order grmitimf (,r nifu extension 
of time for redemption or in a decree for specific 
performance: — Order granting or refusing 
extension of time in decree for specific per- 
formance is not appealable AIR 1927 Hang 
311=5 R 615=6 Bur L J 216=105 I C 467. 

—Decree directing payment within fixed 
time-Order extending time is not appealable 
A i E 19*^9 Cal 140 = 112 1 C 124 see also 39 

M 876. 

— ( lo } Order lioldmg a person to be or 
not to be a legal representative: — Appeal lies 
against order determining whether party 
applying for execution is or is not the repre- 
sentative of the decree- holder. 24 L W 600 = 
98 I C 783. see also AIR 1926 IMad 536=92 
i C 377 and 25 M 545. 

— [16, 17^ IS) Oriler holding tJmt fudg' 
debtor is not entitled to the benlfit ofO, XX I r 
.i/;;-~x\pp3al lies from order that judgment- 
debtor is not entitled to the benefit of 0 
XXI r 40 A I R 1929 Lih 141 =1111 C'707. 

— ( 10 ) Order passed in exeontion of a 
Si mall Catfso Court decree hg a Court exercising 
original jnrisdictlon:—‘X Bmall cause Court 
suit for execution to Junsdictioii an order. 
|)i-'sed under this section, is appealable, 38 
I C 105 = 39 All 357 = 15 All L J 305 

— ' .‘jn, Order passed on application by 
iranfree-decreediolder for excadion .-—An 
applicaiion by a tr.uisferee-decrce-holder 
ojider U 21 R 16 G P Code is an ap|>{ication 
for execution of a decree, and not one to 
merely recogtii.se him as such transferee, M 

syt-Ci ii. 'i-' Xu 


C P. c. {190S)S. 47 (Cw/ao 
( 4 ) Appeal and second appeal 
Appealiies — 

MLJ 393, foil. A dismissal for default of 
such a petition after an order passed oit it in 
favour of the tx^ansferee-decree-holder is an 
order pasised in a matter relating to the 
satisfaction and execution of the dcuTco, 
and . is appealable under B. 47 of the C P 

Code. '33 IC7L 

—( 9^4 Order passed on appUcxifUm hg 
snh-mort{/agce-(lecreediolder for wilhdra nral of 
money deposiled:--h\>\A\c.ai\on by snb-iuort- 
gagee decree-holder for withdrawal of money 
deposited in redemption suit Is application 
for execution— Order on it is appealable. A I 
R 1929 Oiidh 309 = 113 1 C 733- 

— {23, 24) Order passed on ohjeetkm by legal 
representalive of a deceased defendant: — De- 
fendant dying before decree — His legal 
representative brought on record— Decree 
passed dying before execution— ITis legal 
representatives of parties to suit and their 
objection being under s 47 order passed by 
Court on it would be appealable. A I. R 1928 
Bom 534 = 30 Bom L R 1447 = 53 Bom 46 = 
lud Rul (1 929) Bom 269 = IS 4 ! C 86 1 . 

— ( 23 ) Order passed 8. .22 of Deccan 
AgricuUiirist Jielief Act: Order under s. 22 
Deccan Agriculturist Relief Act in execution 
falls uuder s. 47, so that appeal lies. A I R 
1921 Bind 29 = 15 S L 1147 = 63 I C 310. 

— ( ) Order passed under 0 20, r 11 
(S).*— Order under 0 XX r 11 ( 2 ) is appeal- 
able. A IE 1929 Rang 191 = Ind Rul ( 1929 ) 

, Rang 319= !i9 I C 75L 

—Appeal lies against order on applica- 
tion by judgment-debtor for payment by 
instalments under 0 20 r 11— 135 I C 858 = 
IE 1932 R. 74 = AIR|932 B54. 

— 27 ) Orders pjassed under i), 21 rr. ,2. 
13, 16, 30, 0X53 (h)XJ,S4, S3, Order 

of re-sale under O XXI, r. 71 is ap|>ealable. 
A I R 1927 Nag 112 = 23 'N L R 14 = 10 i I C 
69! (2) overruling. 7 N L E 134. 

— An order for rc-.sa!e i.s decree within s. 
47. A I E 1925 Oudh 397 = 12 O D J 261 = 2 
O W N 212 = 28 O C 327 = 88 I C 131. 

— Appeal lies agair»st order undoi’ O X.X I 
r 71. A f R 1922 All 20!) r 26 A L J 0)5 = 44 
A 266 = 65 i C 813. 

— Where in execution of a decree obtained 
against a firm, an order was made under O. 
21 R 22 directirig execution against partners 
ujider O. 21 R 50 (c) Held, that the order was 
a iina! one and subHianiially a decree as it 
determines a (|uestion rcialing to the rights 
atid iiabilities of one parties with refcrcnc.e 
to the relief granted by the decree. 19 C L J 
_a8l = 1i9C WN 1008 = 2& I C 866. 
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C.;p. C. (1908) S. 47 (Conid) 

( 4 ) Appeal and second appeal— 

Appeal lies— 

■—On the question of the right of appeal 
after the confirmation of the sale the | 
auction-purchaser must be deemed to be the 
representative of the judgment debtor and 
an order passed against him is appealable, 
(1917) M W N 861 = 42 I C 552. 

^Where the attaching creditors have 
been made parties to the decrte-holder’s 
application for entering up satisfaction the 
question that arises between them is one 
failing under S. 47 of the C P Code and an 
appeal lies from an order thereon. 24 M L T 
495 = 9 L W 32 = (1918) M W N 874 r 48 I C 

109. 

—An order under 0. 21 rr. 15 or 16 is 
appealable if the case comes within S. 47 : 32 

M L T 118 = 70 I G 329 = A I R 1924 M 518. 

— (28^29) OrJeirgranthig or refiisitig arrest : — 
Appeal lies against order of arrest where the 
judgment-debtor is arrested, on ground that 
arrest is invalid. A I R 1924 Mad 990 = 47 M 
li J 678 = (1924) M W N 781 r 35 M L T 

l02r84 1C5l3 

— But order of arrest is not appealable. 
A I R 1929 Mad 718 = Ind Rul (1929) Mad 
875 = 3 i L W 230 r (1929) M W N 74 = 119 

I C 43 

—Order refusing arrest is appealable, A I 
R 1922 Lah 259 = 4 Lah L J 266 r 79 I C 55 1 

—Order for arrest— Legality of arrest— 
Question within S. 47. 3 L W 35 = 32 I C 731, 

— Order excusing judgment-debtor from 
arrest falls under S. 47 and is appealable A 
L R 1933 P 203 = 14 P L T 271. 

— (SO) Order refming to recognise transfer 
of decree— Order refusing to recognise 
ransfer of decree.,.S«6 2 L W 109r26 I C 944 

— 1^5 /) Order refusing surety of a receiver 
to pay ‘Up m, 0716?/— Order to pay money 
against surety for receiver is appealable. 13 
Bur L T 91 = 10 L B R 236 r 59 1 C 844 

— An order by Court requiring a surety 
for a receiver to pay up any money due 
under B 145 of the Code of Civil Procedure 
can be executed against the surety in the 
manner provided for the execution of 
decrees, and an appeal lies from such order 
funder S. 47 of the Code, 13 Bur L T 91 

—Surety becoming liable for the fulfil- 
ment of any condition imposed on him, is 
for purposes of appeal party within s. 47 
and order discharging him from the isurety- 
ship i.s appealable- A I R 1925 All 3 44 = 23 

A L J 50 = L R 9 A 171 Civ r 86 ! C 105. 

— ( :PJ ) 07^der that irarrmit slmdd or 
jfot Order issuing warrant for 

arrest in e.xectiiion falls under s. 47 and is 
appeal-able. 4 I U 1924 Lah 360 = 73 I C 766 


C P. C. ( 1908 ) S. 47 (Cow/^O 

(4) Appeal and second appeaK’Cbw^/fQ : 

Appeal lies— 

—Order that warrant sliould not issue 
whether appealable. 9 1 C 823=101 P L R 
1911 =64;P W B 1911 

—(55) Order restorijiij ereeutiiaf apjidcidiii/t 
dismissed far dee^'ee-hoider's dvfaaU — Alihough 
against an ordinary interlocutory order in 
the course of an execution proceeding an 
appeal does not lie under S. 47 of the C V 
Code yet an appeal lies where the order 
is one which in substance determines a 
question relating to execution between 
the decree-holder and the judgment debtor 
e. g. where it has the eifect of reviving an 
application for execution which was 
dismissed for default of the decree-holder 
especially where a fresh application by the 
decree-holder would be barred by limitation. 

57 I ;C 995... 

—Declaratory decree— Decision as to exe- 
cutability of— Appeal— Bee 10 M L T 437. 

{ 2 ) Appeal does 7ioi "lie, 

— ( 1 ) Ger?eml—A finding that a decree 
is not final was not appealable though 
orders under S. 47, C P C being in the 
nature of decrees are appealable but a 
fiiiding of the type could not be termed as 
a final adjudication of the controversy 
raised in the execution— proceedings. A L 

R 1933 :N' 304. 

—Execution dismissed for want of pro-se- 
ciition— Order rejecting application for 
granting one more opportunity of procee- 
ding with dismissed proceedings is not 
appealable. A I R 1928 Oudh 329 = 5 O W 
N 529 = no I C 175. 

—No objection taken to legality or 
jurisdiction— No appeal lies. AIR 1929 
Rang 161 = Ind Rul ( 1929 ) Rang 181 = 7 
E 110 = 117 I C 245. 

—Order as to objection— appeal after 
sale fruitless and should be' dismissed. 

See 15 I C 529. 

—Order to sell properties in particular 
order is not appealable. A I R { 1924 ) Mac! 
527 = 46 M L J 192 = 19 L W 235 = 33 M L 't 
275 = 1924 M W N 220 = 78 I C 829. see also ' : 
AIR 1925 Pat 484 = 6 P;L T 393 = 1925 Pat 
HOC 164 = 91 I C 221., 

—But see. 1926 MW N 566 =.96 f C 492 
= A ■! R- 1926 M 831 = 23 M: L W ,765 = 5| 

ML.J,I3S. 

— Compromise decree providing for 
arbitration in case of dispute— Court’s order 
holding dispute to liave arisen and cu'dering 
parties to nominate arbitrator is not ap,»>eala^ 
ble, A I R 1924 Lah 405 = 71 1 C 817. 
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C. P. C. ( 1908 ) S, U{(Jonkl) 

( 4 ) Appeal and second appeal— fCo/^icO 
(2 ) Appeal does not lk~-(Co/ikl) 

—Execution of rent decree against tenant 
—Question between rival mortgagees not 
within the section. 52 1,0 980. 

—Custom— Success on— Reversioners— 
Ropersentative of the judgment-debtor’s 
widow-No appoal-lS I C 25 r l75' P W R 
1912 = 228 P L R 1912^= 14 P R 191). 

—Rule 1 of 0. 41 clearly makes it an 
inflexible rule that in case of appeals from 
decrees, the memorandum of appeal shall be 
accorai>aoied by a copy of the decree and 
the Court cannot dispense with it. An 
execution proceedings is a proceeiing in 
the suit and the formal decision on the 
point within S. 47 of the C P Code is a 
decision in that suit inter parties, and the 
procedure in on appeal therefrom is that 
laid clown in 0 41, Where, therefore, there 
is a judgment and a decree based, thereon 
on a question within S 47 of the C P Code 
MO valid appeal is filed by presenting a 
memorandum of appeal 'cvithout a copy of 
the decree. 15 A L J 8i)l = 40 All 12 = 

42 I C 888. 

—Where in spite of the opposition of 
the judgment-debtor sale proclamation is 
ordered to bo issued but a Judge says that 
he will in the meanwhile hear and decide 
upon Judgment debtor’s objection to sale, 
the order passed is not appealable, A I R 
1021 Cal. 029 = 35 C L J 170 = <>4 I C 547. 

— 8 47, C P G has no application where 
the dispute relates solely to the right inter se 
of the judgment-debtors and the decree- 
holder has no interest in the decision. The 
cioestion whether property of J D which had 
in execution been placed in the possession 
of a receiver appointed at the instance of 
the docrcc-iiolder, should after the satisfa- 
ction of tiie decree-amount, be handed back 
to one or all of the representaticxjs, of the 
judgment-debtor who had died in the inter- 
val, is not a question relating to the execju- 
tion, discharge or satisfaction of the decree 
within the meaning of S. 47 and no appeal or 
second appeal lies against the order dismis- 
sing a petition by one of suit representatives, 
praying for joint possession. 31 M h J 44 = 
•(1916)1 M WN 468 = 35 1 CJ79. 

_ —An order allowing the decree-holder to 
withdraw the execution proceedings, does 
not determine any question, betwecfi the 
parties to a suit rclatiiig to the execution, 
di.sclrirge or satisfaction of the decree within 
the uicaniiig of S. 47 of C P C and is 
not, therefore appealable. 19 I C 9t)4 

r 18 C I J 5). 

— r ;j ) Dee>sh)}i i\A In ninde tif i.;reenthtn\ — 
Decision as to mode of execution is rtol 
appealable. A 1 R I9il A 129, 


C. R C. ( 1908 ) S. 47 
( 4 ) Appeal and second appeal— (6'ow^d) 

( 2 ) Appeal does not lie— 

— ( 3 ) Order accepting or refmmg to accej^t 
SGGuritg : — Order accepting or refusing to 
accept a security is not appealable. 136 1 C 

793 = A I R 1932 L 120 “ I R 19)2 L 278 (I). 

—Accepting of security by the lower 
court in pursuance of the order of the High 
Court and ordering share does not determine 
rights of parlies and hence not appealable. 
41 Cal 160 r 17 C W N 1240 r 20 I C 72. See 
also 27 M L J 171. Sec also 0 41 R 5. 

—Security satisfactory to Court after 
elaborate enquiry — No o'ppeal lies. A I R 
1931 Mad 38= Ind Rul (1931) Mad 270 = 59 
M L J 892 = 32 L W 742 = ( 1930 ) M W N 
1096 = 54 M 237 = 129 1C 462. 

— But an order by which security oltered 
by the decree-holder for getting delivery of 
possession of the property forming the 
subject-matter of the decree is accepted and 
the delivery of possession is directed to be 
made to the decree holder is appealable, 
inasmuch as the order directing delivery of 
possession is a final order and not an inter- 
locutory or intermediate one. 22 C W N 657= 

44 I C 156. 

— ( 4 ) Order allowing one of the two as- 
signees of decree to execute decree:--Ovdev 
allowing one of two assignees of decree to 
execute decree is not appealable. A i R 1925 
Nag 186 = 21 N h R 34 = 82 I C 7)1. 

— (5, 6‘) Order allowing Confession o f e-xecu- 
lion imtithn info a suit:-- An order merely 
allowing the conversion of an execution 
petition into a suit is not appealable. Though 
it is an order passed under s. 47, It is not one 
relating to the execution discharge or satis- 
faction of the decree. .A I R 1931, " Mad 270 = 
Ind Bill (l93l) Mad 395 = 60 M L J 471 ~ 33 
I L W f'49 = DO I C 475 Bee also 119 I C 4). 

; —No appeal lies from an order inerley 
i allowing the conversion or an excnmiioii 
i petition into a suit but where on re.spon- 
dent’s own invitation lower Appellate Court 
sets aside executing Court’s order ho cannot 
turn round and say that no apptnil lie.s at the 
appellant’s instance to correct ihe error A f 
R 1932 Mad 270 = Ind Rul (1931 ) Mh< 1 .3t».5 = 
I 60 M L d 471 = 33 L W 549 = D0 I C 475, 

I — ( 7 ) Order di reeling rereieefs uwtu/nf 

j In he pnnl hff one gttrig: — An order direct irm 
Receiver’s renmucration to be paid by ntm 
party is not appealable, A I R I9J0 lili J52 

— ( ^ ) Order passed granting mortgagee 
interest on mortgage memeip — (irder grantbig 
; mortgagee interest on niortgage-money feu- 
period during which .Hide proceed.s are lying 
ill Court 1 b not appealable* A I E 1929 Rang 
. 127 = Ind lial ( 11129 ) Rang 256 = ID f C 416. 
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C. P. C. (1908 )S. 47 rCo/d(^; 

( 4 ) Appeal and second appeal— # 

( 2 ) Appeal does not lie— (Co/z^d) 

—{ 0 ) Order passed on application for 
appoint m mt of a Commissioner loork out the 
shares:— ‘An application for the appointment 
of a Commissioner to work out the shares 
recoverable under a compromise decree for 
partition is a step in the suit and not in 
execution of the decree and is therefore, not 
subject to any bar of iimitation. • No appeal 
lies against an order passed on such an appli- 
cation. 18 M h T 145 = (1915) M W N 725 r 
2 L W 6 3 r 30 I C 380. 

— (jfd) Order passed on application for 
paiiment of pre-emption money:— An order pas- 
sed on application for payment of pre emp 
tion money in accordance with a decree un- 
der 0 20, R. 14 ( I ) C P Code is not appeala- 
ble under S. 47, C. P C. but can be set aside 
in revision. 2 O L J 151 = 28 1 C 379. 

—■(11) Order passe i on disputes not between 
parties to the szw^:-Order on question between 
assignee of decree-holer and one holding cha- 
rge on decree is not appealible A I R 192G 
Mad. 691 = 24 L W 70 = 93 ! C 649 

—Third party entrusted wj.th property 
disposing it off on trial Court’s jm-lgment- 
Decision reversed in appeal— Order compe 
Uing third pjirty to refund is not appealable 
A 1 R 1925 All 328rLE6 A 36 CivrgS I C 16! 

— Bidder at an auction— Not a party or 
representative— No remedy by appeal— Revi 
sion.56rt 5,1 C 805 

—Where in a suit for sale on a mortgage 
of several items, a person, who was made a 
party deft, on the ground of his havingohtai- 
ned a pu sue mortgage of some of the items, 
objected to the sale of another item on the 
ground that ho had purchased the same at a 
iGvenue salci, that in doing so the puisne 
uwrtgagee was not a party to the suit within 
the meaning of S 47 of the Code and that no 
appeal lay against tiie order over-rnlin« his 
objection, 3 Pat L W 422 = 2 Pat L J 2 I 9 r 

. /o 4 - . 29 1C 656 

— j ‘ ft ‘ter passcA in exec til lori of decree 
fmkr S 9 of 8pnci/m Relief Acti-f-Decvea 
under fe 9 of the 8p. Re! Aet-No appeal 

. 26C LJ 325. 

r-fl'i) (hders passed midcr 0. A, rr. 66 

f9. All orriers under r. 66 are not appealabhv 

. bnly such as come under s. 47 aio appealable 

A f L, 1926 Mad 834r51 M D J 135 r *23 L W 

765 - ( 1926 ) M W N 566 = 96 I C 497 

oT Mgain.st an order under 

' '■>6 f r ™ 

- oo I, o 402 following. 16 C W N 970 


Iw. lull ( U! 'fl ; '>»'■»• p0:.fi 0 WN 1085 r 6 f debtor 

I,iiok 481 - 124 J c «2. j 


C P C. (1908) S. 47 tContd) 

( 4 ) Appeal and second appeal—f Contd) 

( 2 ) Appeal does aot lie— vCWfi;/- 

—Order refusing to alter valuation in sale 
proclamation is not appealable. A I R 1928 
Bom 245 = 52 B 444 = 30 Bom h R 679 = .| 1 1 

' , ' i€:''892.' 

—An order of the executing Court over- 
ruling the judgment-debtor’s objection to 
the valuation put in by the decree' holder in 
the sale proclamation and refusing the judg- 
ment-debtor’s prayer for adjournment of the 
sale and issue of a fresh proclamation is not 
appealable, 47 I C 511. 

—An order of a Court fixing a valuation 
of the judgment-debtor’s property under E 
66 of 0. 21 of the C. P. Code is not a decree 
and no appeal lies from such an order. 2 Pat 
L J 13r38 I C 616, following !6 C W N 970; 

andf O CW' N.JH. 

— Every order passed in execution procee- 
dings is not appealable; only such orders as 
conclusively determine the rights of the par- 
ties are appealable. No appeal lies against an 
order accepting the valuation put up on a 
property by the decree holder under C) 21 R. 
66, 0. P. Code. 22 I C 548. 

^ —Order settling terms of sale proclama- 
tion-judicial order— Applicability of See 

49 I C 539 

—No appeal lies against an order settling 
the terras of a also proclamatiioo under O. 21, 
R. 66 cf the C. P. Code. 46 I C 564. 

—Order refusing postponment or altera- 
tion in sale proclamation is not appealable. 
AIR 1924 Mad 234=46 M L J 71=18 L W 
: 615=(1923) M;W N 894=75 I C 901. 

—But it was held that an order deciding 
the objectiou of the Judgement-debtor iil 
the area, of the property as contained in 
the sale proclamation is appoalaWe as it 
determines in certain respects the rights of 
the judgomeiit-debtor. A L if 1933 L 1236 
■ following. 36 P W R 1919. 

—A complaint relating to the violation 
of 0 21 r. 66 C PC on the gronrul that 
notice was not given to all the partie.s 
concerned before the proclarnatiorj was 
settled is not covered byO 21 H 00 and cars 
only be considered under S 47 and there is 
an appeal, as well as a second appeal against 
a decision relating thereto ( 1919 } M, W N 

.897 = 11 L. W 59= ,5jjc 809. 
^—Matter relating to ■ execution— Order 
of sale proclamation fixing market value 
and upset price maintaioabilitv of. see 

■ (1917). M W.N14T=J7J,C 897..' 


Appeal Proclamation— Execution sale— 
Judgment debtor, objections by Judmiimit- 
.dismissed- Appeal. 8en 14 A L J 
363=35 |:c.JJ§„ 
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C. P. C. (1908) S. 47 (Contd) 

{ ^ 4 ) Appeal and. second appeal —{GonkI} 

( 2 ) Appeal does not lie— 

_ — So is one disallowing the objection by 
a jadgmont debtor tint the value of the 
property spooified in the sale proclamation 
under s 287, i*s grossly inadequate, 30 Calc , 
6i7; 28 Calc, 73; 25 Bom 418, 'But ^see 25 
Bom 631. But an application seeking to 
have the sale set aside on the ground that 
no notice had been ismed to the applicant in 
the m itter and that in consequence the 
property vv IS sold at an undervalue, does 
riot fall within the purview of s 311 of the 
Civ. Pro, Code, 1882, and an order dismissing 
the same is not covered by s. 312 of the 
Code. The order falls under s, 244 (c) of 
the Code, and is appealable as a decree 10 
Bom L R 7;>2r32 B 572 Order determining 
sale proclamation— If appealable see 16 C W 

N97()rl7IC88 

“Sale proclamation— Objection to state- 
ment of value of property by judgment- 
debtor — Order rejecting, Appeal. See 

l4ALJ34.b 

— ^14) {)nkrs passed und'-.r 0. 21, vr. 
f)aand2Btnl00:-—\.n order under 0. 21,11 
03 in favour of a third party purchaser is not 
a question between the parlies to the suit 
relating to the execution, dt.schargc, or 
satisfaction of the dec-ree, as that order by 
itself has no legal etfecfc on the rights and 
liabilities as between the decree-holder and 
the judgmenbdebtor. (1916) I M W N 109=3 
L W 105=33 1 C 2,15. 

— Wh uv. a decree holder auction-purchaser 
applied fur delivery of possc.ssion of the 
properties purchased, and obtained delivery 
of possession by order of Court notwith- 
standing objections by the judgment-debtor 
that the proportio.s did not pass by the 
sale the judgmeril-d(3bior preferred an 
appeal lleJj, on review of 1 he authorities 
of all the Indian High Courts, (which contli- 
c.ting) that the Patna Bight Court should 
ikO, wiihouf; v<uy good rcasiui depart from 
a long course of clccision.s in the Calcutta 
High Court whci\*- the balaiu’c. of opinion has 
been since 18^3 .strongly in favour of the 
vi<;w that an appeal due.s not lie, 3 P !j W 
62=1 Pa.t D J 2:i2r2b C W X 829=35 I C 468 
( F E ) See also 19 C W N 835 = 20 C L J 
433 r 25 I G 267 and 29 G ,li J 48=. 49 I C 137; 

and 3, Pat L J 571=48 ! C 129 

— An application lyy an auction-purchaser, 
alleging obstruction to obtaining possession 
of the property purchased by him, by a 
person claiming fo bo a prior auction -pur- 
chasin', and praying tliai he might be put in 
possession, i',', ;i,n apnlieation under G. XXI, 
'R 97, of tim G. P. Code and not under S. 47 
of (|m G hIc Ah order made und'*r <>, XXI 


; C. PC. (1908) S. 47 {Qontd) 

1(4) Appeal and second appeal -(C’owi'rf) 

I ( 2 ) Appeal does not lie— (6?o;nfcf) 

I R 97, C. P. O. is not appealable to the 
I District Court and is comsequently not open 
I to second appeal. 52 I C 383. 

i — But the Aladras High Court has held 

i that an order rejecting application for 
i dcUverv of possession, is appealable under 
i s 47. A I R 1925 JVIad 1198 = 51 M L J 166 = 
I (1926) AI W N 599=1925 AI W N 577 = 90.1 
I C 952; so also an order directing delivery 
I of possession to decree holder pmrcha.ser— 22 
I 1C 497; and an order for removal of obstrU ’ 
i ction under O, XXR r. 97. is appealable. A 
: I E 1921 Mad 627=41 M h J 490=14 L W 449 
: = (1921) M W N 510=70 i C 367 see also 1920 
. M Vf N 562 = 12 M L W 273.. 

I —A case may come under s. 244, and an 
; appeal will lie, even though represented to 
; be one under s. 335 of C. F. C. 1882 ( =0. 21. 

; rr. 97, 99, 103). 31 Calc, 737. 

I — Auction purchaser not party t<i suit — 

I resistence to delivery by judgment debtor — 

: order upholding possession io purchaser— 
i not appealable. A L R 1934 A 35; see also A I 
: R 1931 Cal 574=58 C 808=35 C W N 286=Ind 
Rul (1931) Cal 687=133 1 C 335. 

I — But resistence to possession by jndg- 
i merit-debtor to decree holder purchaser — 

; Appeal lies. A I R 1925 Pat 478 = 1 Pat 726 = 
i 6 P L T 351 = (1925) Pat 212 = 88 I C 104, see 
I contra 120 I 0 593 = A I R 1930 L 363. 

I — A mortgagee brought tlie properties to 
I sale under a prior mortgage and, having 
' purchased it himself, obtained possession 

through Court, The prior mortgagee applied 
to (A)urt to restore possession to him wdiich 
was dismissed, field that no appeal lay from 
.such order. 24 1 C 93 = 12 A i. J 672- 

— But an appeal lies where application 
under 0. XXI, r. 100 was fought out butweem 
parties to suit or their representatives. A I R 
1921 Mad 612 = 41 M L J 54 =14 L W 85 r' 
(1921) M \Y .N 487 = 63 I C 730. 
i — An order passed on an ap}dicat1<m by a 
: judgment debtor objecting t(* tbe sale -nf 
: certain immoveable property in execution of 
; a decree is, as between the pfiriies to the suit, 
j an order passed under H 47 of the G P 
! and is appealable, even though ii also 
I of objections made by third parli< -> io th'- 
j delivery of possession. J| | C 102. 

I — Application under g, 21. R lOiu-.yinlcr 
i dismissing — Remedy of aggrieved party. S/w, 
19 Bom B H 774 = 12 1 C 73 = 42 Boiii Ii. 

I — ( ntfdee 

pH-tiff vtfdf'r n neheitie. **f Xn 

' order passed by the DiKirict Judges as ‘a 
perstiua desUjtmia under a scheme for managt> 
ment of a charitable truHt, i.s not appealable. 
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C P. C (1908) S (Contd) | 

( 4 ) Appeal anil second appeal 
( 2 ) Appeal does mi ik-^( Contd) 

A I R 1951 Bom 388 r 33 Bom h E 546 = lud 
Rul (1031) Bom 407 = 133 I C 823. following 

28 Bom L R 64. 

—So also an order ou an application for 
modification of scheme as provided for in the 
scheme for the administration of a charitable 
trust is not one passed in the course of 
execution proceedings or under s. 47. No 
appeal lies from it. A I R 1931 Bom 391 = 55 
B 414 r 33 Bom L R 520 = lud Rul (1931) 
Bom 388 = 133 1 0 740. 

—A Divstrict Judge’s order approving of 
the appointment of a new trustee by the 
Committee under a scheme, is not a decree 
and is not appeable. Quaere —Whether it is 
a iudicial order and revision lies. Iiid Rul 
(1931) All 641 = 133 rC 401. 

—Orders in pursuance of the scheme are 
not appealable. AIR 1930 Mad 918 = lud 
Rul 0931) Mad 83 = 32 L W 608 = 54 M 315 = 
60ML J514 = I28I C 515. 

—Nor are orders of District Judge under 
powers gnven under scheme of management 
of religious endowment appealable. AIR 
1927 Bom 422 = 29 Bom L R 891=102 I C 159. 

—Nor orders passed by Court in relation 
to a scheme sanctioned in a scheme suit. A 1 
R 1927 Mad 1110= 102 I C 633. 

—Order made by Court exercising power 
given by provision in the scheme of manage- 
ment of trust is not appealable. A I R 1926 
Mad 130 = 22 L W 796 = 92 I C 556 

—Where plaintiffs in a scheme suit which 
resulted in a decree of the High Court pre- 
sented a petition to the Court below refer- 
ring to the respondent Dkarmakarta's failure 
to comply with the provisions of the decree 
as regards certain matters and asking for his 
removal but did not ask for any of the reliefs 
which could be granted in execution and the 
Court below declined to remove the respon- 
dent hekl^ that the order so declining was not 
one passed in execution of the decree and 
that it was not appealable under S. 47 C P C 

(1917) M W N 420 = 5 L W 596 = 38 I C 415. 

—Decree in scheme suit— Provision for 
appeal in certain matters specified in the 
scheme— No right of appeal in the rest. (i917) 
. M W N 420. 

— ’bcherae Suit under S 92 C P Code— 
Kleutioii in pur.suance of the scheme— Order 
of judge on the validity of’ the election— 
IVooocdiiigs in execution— Appeal See 7 Bur 
LT 298 = 24 1 C 915. 

^ ) Orders passed under S. for 
rafcaoir, chst, dmf/ou:— An order under s 47 
detonmmngaquc.stion of rateable distribu- 
r,' '** deereo-hoIdur« iu which 
r.hc jodgnieiifc-deblor has no interest does not 


C. P. C. 1908 S. 47 (Comd) 

( 4 ) Appeal and seceiid appeal— f (.hnid) 

( 2 ) Appeal dees not lie— (Co/////) 

come under s 47 aiu.l is not appealable. .\ 1 K 
1931 Bum :i50 r 33 Bom B ll 537 = 55 B 473 = 
Irid Rul (1931) Bom 401 = 133 I C 817. follo- 
wing 42 1 C I; see also A I li 1921 ^^li I0| r 

,57,1 C 421. 

— >So also no appeal lies from an order 
under s 73 determining a questiim of r.deabU; 
distribution ])etween rival decree-holders. If 
the question arises between the judgemtmt- 
debtor on the one hand the deerce-hohlers 
on the other the order falls under 47 ami 
is appealable A I R 1931 B(3m 252 = 33 Bom 
L R 503 = Ind Rul (1931) Bom 3H5 = 133 1 C 
737. see also 36 B 156. 

—An order refusifig rateable distribution 
made under S.73 of the Code between two 
rival decree holders is an order iit excciitios) 
proceedings but is not a decree a.s all the 
conditions mentioned in >S. 47 are md present 
and is not appealable. 42 Cai 1 = 19 C W X 
1202 =27 I C 644, followifig 36 C 130; see als(» 

2WRMis'2l. 

—Contest betwceii rival decree-holders— 
Judgment-debtor not interested— Decision 
is not appealable. A I K 1931 Bom 252 = 33 

Bom L R 503, 

—Court deciding that que^d.io^ is under s. 
73, but the order passed i.s not such as is 
contemplated by s. 73 yet the order is not 
appealable. 118 I C 908=A 1 R 1929 L 645. 

—But it has been held by the Madras High 
! Court that orders under s.73 are appealable if 
I they affect parties to the suit. A party to 
I whom a right of appeal is given by 8 47, C P 
I Code should not be deprived of it, unless the 
i C P Code expressly denies it to him and as 
I there is no detnal in S. 73, an order passed 
' under that section is appealable under S. 47 if 
I the order is one between the parties to the 
1 suit. 39 Mad 570 = 29 M L J 96 = 17 M L T 
I 427 = (1915; M W N 334=29 I C 231 distingub 

shing 42 C I. 

— 8o where the claim of certain decree 
holder for rateable distribution of money of 
judgment-debtor was rejected on the ground 
that the amount laying in Court, was not that 
available to those decree holders Cn a ques- 
tion whether that order was appealable. lieM, 
that order so far as it affects each decree' 
holder was one between him and the judg- 
ment-debtor and related to the execution of 
the decree : and that the order thounh passed 
ostensibly under s. 73 was really one under 
S 47 of the C P Code and wa.s therefore 
appealable. When the objection to the order 
under S 73 is based on the invalidity of the 
execution application or on the character r)f 
the fund in Court the question is between 
the judgment-debtor and the individual ere- 
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C. P. C. U908) S 47 (6W/) j 

{ 4 ) Appeal anti secood appeal i 
(2 ) Appeol does not lie—CGof/eW) | 

di tors, riot the credit as a body, and the ' 
dcoisioQ on it is really one under vS 47 iU M i 
,L d 82(]=20 iM L T 588r5 L W 3V4 = 37 I C 900. | 

— And though an order allowing or refu- | 
sing claim for rateable distribution is not ; 
apivaalable, an order refusing to execute an | 
order for rateable distribution is appeiiial)le 
A I R 1931 Rat 359 = 12 P L T 477=rnd Rul i 
. (1931) Pat 326 r U3 I C 166. j 

—Similarly no appeal lies against '.order | 
passed under s. 73 But order which decides | 
a mat er covered by s 47 (1) even though it ! 
!)e passed ostensibly under s 73, can be the ’ 
subject of appeal A I R 1927 !jahl00 = 98 | 

I C 884. , 

— ( IS ) Order refusing decree-holder leave \ 
1o hid at execution sale : — Order refusing to 
allow l)id by decree-holder is not a decree. See 

19 C W N 633. 

— No appeal lies from an order refusing 
to give a decree -holder permission to pur- 
chase at a sale held in execution of a decree 
38 Cab 71,7 r 15 C W N 862 r i4 C L J 241 

=8 A L J 1117 = 7 191 1 ) 2 M W N 449 = 18 

,Bom L R 694 .= G L B R 26 r 4 Bur I. T 257 , 

rlt I C 545 (PC) approving of 13 C 174 • 

— ( If) ) Order passed^ on application to slap • 
ereeuUon .*—-866 eases under “Stay of exocu- i 
tioib' infra. i 

{ 3 ) Inkirheddorp orders j 

— The words of s, 47 of the Civil Proce- 
dure Code are very wide arid, if they were 
taken in their literal sense, they might cover 
ov(iry order of an interlocutory nature that 
may be passed in execution proceedings, but 
it is obvious that the intention of the legisla- i 
tare eoiiUr not have been that every such | 
order sliould be appealable a.s a decree Ind ' 
Rul ri'J3l) AU 849=134 I C 833. 

— -InteriocLitory order that defendants are 
liable to account as legal representatives of 
judgment-debtor is not appealable when 
amount due is not deterinined. A 1 R 1925 
All 588 =47 A 543 = 23 A L J 458 = L R 6 A | 
359 Civ =87 I C 322. [ 

— Interlocutory order holding security 1 
for stay insali!c.ient and granting further time t 
is not.appealalile. A I E 1923 Lali 446=75 1 C ^ 
■■ ■ 793 ; 

— Per iJouch- J, J G. —The question whe- 
ther a'ly p>articul:uv person is or is not the 
repre.sentative of a party can be determined . 
urnier S. 47 of the C P Code but only for a 
limited purpose. Coder that section the Court 
does not purp >rl to conclusively determine ' 
the (iontrover.sy. SuAi an order ilierefore, i 
ihjiigh within H. 47 is not appealable. 11 8 Ij ; 


C P. C (1908) S. 47{Go;/AO 
( 4 ) Appeal and second appeal— 

( 3 ) Interlocutory orders— (Gm//^/) 

— Interlocutory order in mortgiige suit 
declaring mortgage- debtor to be split up 
without finally deciding rat.oable liability is 
not decree. A I R 1930 All 638 = Ind Rul 
n9:30; All 725=(1930) A L d IASI = 125 I C 

581. 

— An order disallowing the objtattinn of a 
judgment debtor that a fresh attaciuueni is 
necessary not appealable. 34 A!! 53fl. 

— On the plaintiff applying to execaite tin* 
detjree the Court ordered tliat he might 
be allowed to do so if he fill tilled rei taiu 
conditions at different stages of this procee 
dings The court determined various 
questions as to the echaracter of the 
conditions to be imposed and called upon 
the decree holder to comply with them. 
Before the time for compliance was over, 
the judgment debtor appealed : field, tliai 
the orders were interlocutory and were not 
orders determining a question relating to 
execution within the meaning of S. 47. 14 
C L J 489 = 12 I C 745 not following. 29 B 71. 

— Order rejecting security and onleriiig 
execution to contirme, see A I B, 1927 Rah 
527 = 102 I C 621. 

—But an application by purchaser of 
decree does not prevent s. 47 from being 
applied for decision . of question falling 
within its scope. 20 C W N 679 = 32 I C 524. 

—And the Lahore High Court has held 
the interlocutory orders can be challenged 
in a]>peal against final order. A I R 1927 
Lab 232 =100 1C 653. 

( :/ ) Second a})i>eaL 

— (/) Liencral : — Lower Appellate Court 
holding property included in decree to he 
not saleable — Second appeal lies. A i R 
1926 Pat 202 = 4 Pat 606= TP L 1' 468 

= 93 I C 935, 

— Kxecution sale after winding \vp order 
without knowdedge of the order — Ap]>li- 
cation to set aside— Proceedings in eonne 
ction with execution and satisfaction of 
decree— Maiiitainhility of .second appeal. 
See (1917) Pat 315: but onlcrs passed urnhu* 
s 47 CPC by the Revenue ("’ourt ai'c* not 
decrees as defined by s, 3, ( 14 ) of the Agra 
Tenancy Act and consequently in respect 
of orders passed under that section by the 
Revenue Court, only one appeal lies under 
8,248 (3) of the Agra Tenancy Act and a 
.second appeal i.s prohibitml under S. 249 of 
the Tenancy Act ALB 1934 A 294; so also 
no second appeal lies from order allowing 
payment directed by the decree: 36 C J 32 
' ‘ “ .= 52IC40l 
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C. P. C. (1908/ S 47 {OoHldJ 
( 4 ) Appeal and second Cofdd) 

( 4 ) Second appeal— 

—Aloney decree against A by two credi' 
tors— Executiou sale ia o tie and attachment 
in another— Auction purchaser in first 
ckimiag properties attached iiu second— 
No second appeal See 34 I C759r3 L W 377. 

— Appeal as from an order under s. 2, 
provided for matter cannot be brought under 
s. 47 so as to allow of second appeal AIR 
1930 Cal ‘249 r 33 C W N 1170 = Ind Eul 
(1930) Gal 703rl26 i C 207. 

— Akluation for determining if second 
appeal lies is that of suit. AIR 1922 Lah 
290 = 3 Lah 141 r 28 P W R 1922 = 67 I C 7 1 8. 

—Suit valued at above Rs. 5,000— Decree 
for less than Rs. 5,000— Execution procee- 
dings, order in— Appeal only to the High 
Court, see ' 31 I C 496. 

—No second appeal lies against an order 
in execution of a decree in a suit, valued 
at less than Rs. 50l), of the nature cognizable 
by a Court of Small Clauses. 10 Ind Cas 412. 

seen C W N 861. 

. — I 5 ) Orders eo)ifir.fdng seUUig aside, or 
refusing, fo set aside execution sale ( 0 21 rr. 
00 , 72,00,91, 02, j:— The order dismissing 
application to set aside the sale determines 
a question relating to execution between 
the parties to a decree under S. 47 and 
second appeal lies to the High court. ,36 
Bom 156 = 13 Bom. L R 1193 =12 I C 9U. 

— So it has been held under the present 
Code that an executing Court can set aside 

a sale, on any ground not falling within 0 
21, R 90, C F C on an application under S, 
17 and no separate suit will lie for that 
purpose. And that it is only when O. 21 R 
90 as well as S 47 C P G applies to the 
application to set aside an auction-sale that a 
second appeal is incompetent. But where 
S 47 applies, there is a second appeal from 
the order on the application. Where after 
a judgment debtor had been adjudged an 
insolvent and after his property had vested 
in the Ofiiciai Receiver, a portion thereof 
was sold in execution of a decree obtained 
before ad judication, tin spite of the Receivers 
objections. that the sale was altot^e- 
ther irregular. The order rejecting tlie 
application to set aside the sale wa.s a decree 

and open to second appeal 30 M L J 611 - 
19 Af L T 357 = 3 L W 504 r 34 1 € 829^ 

fiiplrt.lfr and second .appeal lies to 

^ e ‘'I® disinis,sing 

L-he application by purchaser to set aside 
execution sale on the ground that the decree 
holder, who was also reeeivAr. x i ' 

leave of Con.t as re^fve, 
obtained leave under 0. 2i‘ r, 72 ^ i 


C. 1. C.( 1908 ) S 47 fConidJ 
( 4 ) Appeal and second appeal —(C'o///«i) : 

( 4 ) Second appeal— (CW/<7) 

36 C W N 125 = 55 C L J -35 = 139 I C 136 = 
. A I R 1932 C 672 = I. li 1932 C 696 r A L R 

1931 C 1003. 

— Where decree-holder is the. ptirchasar 
order under O XXl, r, 99 is open to seeond 
appeal A I R 1939 Nag 191 = Ind Rul (I9;i9) 
Nag 260 r 124 I C 250. 

^ — Execution sale— ()i)jectiori under 0 
XXl r. 90 on ground of wanlof notice under 
r. 66— Second appeal lies. A I R 1925 Mad 
. 1 142 = ( 1925 }. AI W N 701 = .87. 1 C 4 1 1 

—But ordinarily second a|>peal lie.s if 
inherent power used but not if (). XX! r. 90 
applied. A I R 1924 Alad 778 = 47 M. L d' 549= 

* ( 1924 ) M W N 842 = 84 I C 975. i, e. where a 
per.son having a permanent light and whose 

9 interest does not pass under the sale applies 
‘ to have it set aside under s. 47 or 0 21 R 90 
. of the C P Code and his application is dis- 
I missed, there is no second appeal from the 
i order of the Appellate Court. 46 i C 529. 

—It is not open to a party to impeach a 

• sale under S. 47 of the C P Code on the 
ground of fraud in conducting the sale. If a 
Court professing to act under S. 47, sets 

‘ aside a sale on the objection of the Judmeat- 
^ debtor, the order setting aside the sale is not 
I a decree. AVhere the decree-holder agreed 
I not to hold the sale if payment was made 
, within a certain time, and he then fraudu- 
lently proceeded to sell the property in con- 
‘ travention of this arrangement, held, that 
i this amounted to fraud in the matter of the 
I conduct of a sale within 0. 21 R 90 C P C 3. 

Pat L J 645 = 48 I C 560. 

—To sum up a decree includes the 
determination of any question within 8. 47 
> of the G P Code except a determination 
' against -which an appeal lies as an appeal 
I from an order. An order dismissing an appii- 
5 cation to set aside a sale under 0. 21 R 93 C 
I P Code falls under S, 47 of the Code, but is 

■ appealable as an order and therefore not 
a decree, and consequently no second 

, lies in respect of it : see (1916) 2 IJ B L R 

■ 139 r .39 I C 374 = 1 1 Bur I T 26. and 38 P L R 

1915. 

—But all order.s under .s 47 are not ap- 
pealabe— Order . under .,0 XXI. r. .92— No 
second appeal lies. A I R 19.26 Cal 499* = 42 C 
L Jl76 = 90 icf2a' 

—No second appeal iie.s from an order 
setting aside a sale under 0. 21 r. 92 upon a 
mere allegation of fraud, without any atteniid 
j to substuntialo it-28Caic 4 = 5 Calc W N 124 
i : ( but see 13 C L J 467 = 10 I C 51 


^ —Which was a decision under s 319 A, C 
P C 1882; under the present Code an order 
under 0. 21 r. 89 i. S, 310 A, C P C I8S2 i.s 
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( 4) Appeal and second appeal— 

:( 4 ). Second appeal— (CW/Q 

merely an appealable order under s, (104). an 
order refusing to receive it and to set aside 
the sale, or an order setting aside the sale, is 
made under r. 92 of 0. XXi, and an appeal 
lies to the District Judge under O. XLHL 
r. 1 (j) and no second appeal lies to the High 
Court. 6 Ind. Cas/573. 

— A decree holder took every proceeding 
under the Code to give eftective power to 
the Court to sell certain property. On the 
day fixed for sale be asked the Court to 
dismiss his execution case. This application 
was rejected and the property sold. The 
decree holder appealed to the District Judge 
and the order of the execution Court was set 
aside. Held, that even if the order of the 
first Court was wrong, it was not appealable 
and that the only Court that could set it 
aside was the High Court and that the lower 
appellate Court having assumed jurisdiction 
in the matter a second appeal was competent 
to the High Court. That order of the lower 
appellate Court must be set aside as having 
been passed without jurisdiction. 57 I C 396. 

—A sale held in execution by a court 
other than that which passed the order of 
winding up without the premission of the 
latter Court is voidable at the instance of the 
Official Liquidator. A second appeal lies in a 
case where the sale has beeii set aside at the 
instance of the Official Liquidator as the 
order is one relating to the execution of a 
decree and falls under S, 47 C P Code. 2 Pat 
h J 77=1 Pat L W 24l=(1917) Pat 31=38 I C 
■ ■ '91. 

—Sale in Court auction— application to 
set aside — judgment-debtor — objections pre- 1 
ferred by— ground that mortgaged property 
must be sold before other property — whether 
falls under S. 47— competency of second 
a]>peal see. A L R 1933 L 143. 

no second appeal lies against order 
setting aside or refusing to set aside sale, 
altliough'matter is one between decree-holder, 
amjtioii purchaser and judgment-debtor. A I 

11 1927 Gal 657 = 45 C L J 557=104 I C 188. 

—So held in a case in which the auction- 
purchaser was not the decree-holder but one 
of the judgment* debtors and the application 
to set aside the sale was by another judg- 
ment-debtor that second appeal was not 
competent. 33 P L R 625 = 1932 P C L 755 
(Civ.) = A I R 1932 L, 530 = A L R 1932 L 755 

(Civ.) 

— ( /j ) Orders ’w excctUio/i of a decree not 
open to Second appeal : — A second appeal will 
• not lie in execution of decree not open to 
second appeal AIR 1921 Ail 55 = 43 A 403 
=19 A L J 72=60 I C 831. 
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C. P. C. (1908) S 47 ( ) 

( 4 ) Appeal and second appeal— {(/owcM) 
t 4 ) Second appeal— ('GmzcW) 

—Suit of Small Cause tiature — No secoml 
appeal lies. AIR 1925 Mad 742 = 48 M h J 
499=90 1X 794; see also 8 0 C 405; and 11 C 
169; and 7 B 292; and 10 I C 4l2; and 17 M L 

J 316=30 M 212. 

— ( if ) Onlers passed under 0. 21, rr. S' 0, 
93y 9S ;: — Before the sale of judgment debtor’s 
property in execution of decree against him 
could be confirmed, the Appellate Court allo- 
wing the appeal dismissed the suit, where- 
upon the defendants applied that the sale 
should not be confirmed or in tlie alternative 
it should be set aside under 0. 21 r. 89, But 
the Lower Courts dismissed the application 
and the defendant preferred a second appeal 
to the High Court. Held that a second 
appeal was maintainable in as much as the 
question for decision was one of a nature in 
which the auction purchaser and the judg- 
ment-debtor were adversely interested and 
therefore, that the latier’s application would 
fall under vS 47 C P C 43 Mad 107, 41 M L J 
120, 19 Cal 683 ( P. C. ) followed. 13 L W 15 
distinguished. ALR 1933iVl788, 

— No appeal lies from an order under O. 
21, r. 93. 1 Pat L T 267=56 1 C 646. 

— No second appeal lies from an order 
under 0. 21, R. 89 of tlic C P Code 36 ! C 
769 see also 44 B 472. 

—ft is merely an appealable order under 
s. 104: A I B 1926 Mad 620 = 1926 Mad W N 
297 = 95 I C 128 = 23 Mad L W 757, 

( 5 ) Coinproniise decree. 

— An Executing Court can go behind the 
terms of a compromise decree, to .seo if the 
compromise contained a penalty. 32 I C 697. 

— And it will, in a ])roper case relieve the 
party against the forfeiture and penalty 
imposed by the decree. A 1 11 1925 L 180 = 
78 1C 80; A I R 1929 L 390= H3 I C 541. 

—For a compromise decree i.s more or 
less a contract and the Court will protect a 
party beiiig inequitably penalised as in ordi- 
nary contracts : 1914 W N 92 = 22 I C 37, 

—But this is not so in case of awards : A 
i R 3925 L 180 = 78 I C 80. 

—Compromise decree in ejectment suit— 
Forfeiture for nmv payment of rent— Con- 
struction a.s ordinarv'' contract— Eeliid* .see. 
12 I C 334 = (1911) 2 Mad W' X 327 = W Mad 

IT 316.:; 

— I n s tal me n t decree — De f aui t — Po we r o f 
Court to give relief see. AIR 1922 Boin 
170 = 46 Bom 463 = 64 C C 570 = 23 Bom L R 
1238; arid A I B 1025 Bom 464 = 27 Bom L E 

676 *89 1C 217. 
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C. R C. ( 1908 ) S. 47 (Contd) 

(6) Construction of decree. 

— As there are no general rules for con- 
struing decrees; each case must be dealt -with 
individually : 17 A L J 582r50 1 G 730 = 41 A 

473. 

— But the construction must be fair and 
reasonable. A I B 1921 0 138 = 8 0 L J 407 
= 66 ! C 673; see also 56 I C 283 = 1 Pat L T 
■ ■ 526. 

—And in accordance with law— for exa- 
mple— Decree for possession of property 
conditional on payment— Subsequent mort- 
agagor of the property, payment by-Right 
of withdrawal-interests of other persons, 
see A I R 1924 P C 133 (135)=46 M L J 56? 

= 5LRP C 105 = 26 Bom L R 549 = 1924 
Mad W N 419=51 I App 236 = 48 Bom 404 = 
34 Mad L T 99 = 80 I 0 4 1 1=22 All L J 931 
= 29 Gal W N 584. 
— And to take .another example— When 
under a decree, the contractual rate of in- 
terest ceases to be payable at a given date 
and the Court rate is substituted for it 
therefore upto the date of realization, the 
Court rate will be chargeable on the whole 
amount due with interest or at the contra- 
ctual rate up to that given date. 1923 Oudh 
241 = 26 Oudh Gas 59 = 74 I G 246. 

—Or a decree for value of bills of ex- 
change stated in sterling— Decretal amount 
in rupees is to be calculated as per rate of 
exchange on the date the bills matured 1924 
Cal ?78 = 51 Cal 320 = 81 1 C 561. 
— Possession to be given in case of default— 
Option not limited to first default. AIR 
1921 Lab 42 = 2 Lah 155 = 80 Pun L R 1921 = 
63 I C 664; and 1921 Oudh 108 (2) = 24 Oudh 
Gas 209 = 8 Oudh L J 477 = 64 I C 101 mesne 
profits— No specific time limit— If recover- 
able up to date of possessioo. 16 I G 866 
decree against son— Personal liability. A I R 
1921 Jour 24 (1) = 2 Pat L T 396 = 65 I C 
' ■ " ; ■ . 224. 

—Hindu Law-widow— Compromise by, 
when binding on reversioners. Seel2 1 C 123= 
35 Mad 560 = 10 Mad L T 179. and thus the 
instances may be multiplied. 

—Construction which might violate law 
and equity is bad : 60 I C 345. 

— As also the one which might result in 
multiplicity of suits ; A I R 1922 Oudh 34 
(36) = 9 Oudh L J 6 = 66 I C 982. 

— Uocree for possession giving bound- 
aries and the property is identifiable and 
cannot be said to be incapable of execution. 

25 ind Cas 5J4. (Cat). 
- — -Decree directing demolition of a wall 

®^eeiitaUe. 14 [„,( 533 jy,gj 

Bs f recting plaintiff to pay 

Bs. 50(1 to, defendant and thereupon to e/ect 


c. P. C. ( 1908 )SriTiContti) 

{ 6 ) Construction of .decree Id) 

him ■ from a certain house is 'Capable of exe- 

cution. . 25 liid. Cas.932.=.8 Slnd.:i R 5B. 

—The court in execution of a,.C 0 mpromise 
decree can look into, the '.co.mpromise^ for 
understanding the terms of the decree. 21 0 
; ■W;N835= 371 C9I6. 

—Intelligible decree should be given 
effect to and should be presumed to be 
legally effective for obtainiiig the relief 
sought and granted 21 M L T 83 .= 5 L W 
558= 32 M, L J 477 =40 M :259 = (1917) M W 
■N 217 and 246 = 37,1 C 414 (F:B). 

—Where the decree is somewhat brief 
and ambiguous, the pleadings of parties may 
be looked at to ascertain the precise scope 
and meaning of the ded'ee ; A L R 1933 L 
726; see also A I R 1924 A 690 = 82 1 € 627; 
and A I R 1921 Pat 360 = 2 Pat h T 7=59 I C 

. , 25. 

—For example to ascertain the nature of 
the estate in a revenue sale : AIR 1921 C 
669=34 € L J 415=70 I C 6 . 

—But not observations in judgment ; 14 

I C 130; and see 50 I C 283 = I Pat L T 526. 

— Where the decree is clear and unam- 
biguous the pleadings cannot be looked into 
in execution. The court which passed the 
decree can amend it. 34 I C 344. 

— Where a decree has been passed against 
the father and son composing a joint family 
the executing Court can look to the plea- 
dings to find out what claim was decreed, if 
the contract of loan the subject-matter of 
suit was one to whicii the son was a party or 
one which he had ratified. AIR 1931 Fat 
140=12 P L T 69 = 32 Cr L J 782 = Ind Rul 
(1931) Pat 225=(1932) Cr Cas 356=10 Pat 596 
=13! iC 785. 

— Where there is a specific decree for 
money in favour of plaintiff the fact that in 
a certain view the defendant would be enti- 
tled to some set off against plaintiff in some 
further proceedings does not make the 
decree a declaratory decree. AIR 1921 
. Sind 132=16 'S L R 245=79 1 C 477. 

—Assets in the hands of the representa- 
tive, meaning of see. 14 A L J 899 = 36 I C 
■ ' 901 . 

—A decree must be executed as it stands 
and a Court of execution is confined within 
the four corners of the decree. But a decree, 
like any other document, is open to construc- 
tion and it ought, if possible; to be eonstraed 
so as to conform with the judgment. Where 
there is a variance between the deeiee and 
the judgment, the remedy by constructioii 
IS only appropriate if the language- of the 
decree is ambiguous But when the iamruaf^e 
of the decree is plain and there is no ambi- 
guity, the proper remedy is by aii application 
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I G. P. C. (ifi8^ S. 47 {Contd) 

\ , { 6 ) Coiistriicliofi 'Of decree— f Co ' 

for amcnclmoiit of the decree. The executing 
Court should not amend the decree under 
the guise of interpretation. 36 I C 500. 

I ( 7 ) Couft executing the decree. 

Judgnient-d(5htor raising objections as 
regards the executability of the decree on 
application to transfer it for execution the 
proper Court to decide such objections is the 
Court which transfers the decree and not the 
transferee Court A I R 1929 Mad. 199=29 L 
W 248 = ( 1929 ) M W N 36 = Ind Rul (1929) 
Mad. 497= ! 16 1C 113. 

—The proper court for entertaining an 
application to bring the petitioner on record 
as the representative of the judgment- 
debtor ill order that he may raise a question 
covered by S. 47 C P G is the executing court 
and not the court which passed the decree. 

11 L W 173 = 55 I C 812. 

—Decree tranferred— Transferee Court 
i should decide question as to its executability. 

A I R. 1928 Rang 40 = 5 R 775 = 6 Bur L J 
225 = 106 I C 857. 

—Transfer of decree for execution order 
to bring legal representative on record by 
' latter Court— irregularity. See 38 Mad 1076 = 

28 SfL J 525=29 1 C 314. 

(8 ) Court may treat a proceeding as a suit 
and vice versa 

—A proceeding may be treated as a suit 
under s. 47- The executing Court can decide 
the character of a property on the objection 
to its sale that it was property. AIR 
1931 Oudh 45 = 7 0 W N 1159=.Iod Rul (1931) 
Oudh 133 = 130 ! C IO. see also 2 0 L J 57 = 

■■ 27 I C 570. 

—So also an application under s. 144 for 
\ rc(50vory of mesne profits in a suit for rede- 

i mptioo under a5owa /demisGonception of the 

; applicants remedy can be converted into a I 

suit A I R 1931 Mad 81 =(1930; M W N 1215- 1 
=60 M L J 219 = 33 L W 259 r Ind Rul (1,931) j 

Mad 371 = 130 IC45!. j 

— Through error in decree application for I 
an enquiry into mesne profits made by execU' 
tion petition. No other point involved Court 
can treat the petition as aviplication in sui t 
A I R 1930 I^lad 30 = 57 M L J 728 = 30 L W 
810 = 53 M 838 = Ind ■ Rul ( 1930 ) Mad 674 = 

124 I C 290, 

—Under sub-sec (2), even, the appellate 
I Court can treat proceedings, in execution as 

proceeings in suit and grant necessary relief, 
i AIR 1926 AIL 387r48'A 362 = 24 A L J 379 

' =93 I C 376. 


C. P. C. (!908) S. 47 (Contd) 

( 8 ) Court may treat a proceeding as a suit and 
vice versa— (6V>;^j5rU 

proper form and filing a plaint or an execu- 
tion petition when it is discovered in time 
what is the proper form and there is no 
question about the matter, A I R 1931 Mad 
270=Ind Rul (1931) Mad 395 = GO M L J 471= 

33L W 549=130 I C 475. 

— And application for attachment of 
assets of deceased judgment-debtor cannot 
bo converted— Liability of assets has to be 
previously declared A I R 1024 Mad 707 = 

(1924) M W N 342=46 M L J 374 = 34 M L T 
290=83 I C 165. so also a suit to set aside 
execution sale in Court not proceeding with 
execution cannot convert suit into procee- 
dings, A I R 1922 Nag 189 = 68 ! C 693. 

— Question between assignees of decree- 
holder — Proceedings converted into suit is 
proper — Appeal lies. AIR 1925 Pat 16 = 3 
Pat 344 = (1924) Pat 193=78 I C 495. 

—In a partition suit a compromise decree 
was passed by which debts were allotted. 

On an application for the execution of the 
decree it was pleaded that the decree-holder 
had realised certain debts which liad not 
been allotted to him. Held; that the plea 
could not be raised in the execution depart- 
ment as it was not a matter which fell under 
S. 47, CPC. The judgment- debtor had en- 
tirely a separate cause of action against the 
decree-holder which could be made the basis 
of a separate suit. The petition of objection 
could not foe treated as a plaint even assu- 
ming that S. 47 (2) enables the Court to do ! 

so, as no amount was spicifically claimed in 
that petition. 11 A L J 282 = 35 A 243 = 19 

IC 622. 

— Pariition suit— Collection of rent by 
Defts, subsequent to suit— Account— Claim 
for subsequent re nls by way of execution— 

Proceedings to bo converted into a siut. 8ee 

29 ( C 905. 

— Where the decree, in a suit for specific 
performance of a contract of sale was satis- 
fied by execution of a registered deed of sale, 
and the decree-holder instead of suing for 
possession of the property under the sale- 
deed took out execution for pcissessiom 
Held, that the applicant slsould be alh>wi!<l 
I to convert the application into a jdaint for 
I posscvssion by paying the nKpilred cmiri-fee, 

I thereon. 40 P L R 1913 = 22 P W R 1913 = 18 
I ■ ■ ,1 C 70i.; 

I — By a compromise in a suit ilie defen- 
I dant admitted the plaint ill’s right to the 
I plaint house on condition of Ins being 
, allowed to remain in possession as tenant arsd 
; the defendant further agreed to vacate the 
S house whenever asked to do so. A decree 



^ — But Sub s. ( 2 ) is hot intended to save 
litigants from the trouble of chooBing the 


was passed in terms of the compromiFo 
the plaintiff later on applied to ejicl 
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C. P. C. (1908) S. 47 i,Co??/d) C. P. C. ( 1908 ) S. 47 (Conkl) 

( 8 ) Court may treat a proceeding as a suit and ( 9 ) Court may treat a suit as a 

vice Yersa-“(6V?zcy) proceeding— f CozzrjMj 


defendant in execution of the decree. 
that the relation of landlord and tenant 
commenced to exist immediately after the 
compromise, that the decree was practically 
executed by the creation of this relationship 
and that the defendant could not be eiected 
except by a suit properly framed. The 
present execution petition was refused to be 
treated as a plaint. 12 A D J 31 r22 I C 663. 

— Minor — Application to set aside sale by 
guardian ad licem Refusal of— Subsequent 
application after majority — Application for 
review was not the proper remedy-Applica- 
tion treated as suit on terms. See. 16 1 C 543. 

—Proceeding initiated wrongly— No ques- 
tion ill execution— Court treating petition as 
suit and passing orders. 24 I C 484. 

( 9 ) Court may treat a suit as a proceeding. 

— S. 47 Cl. ( 2 ) of the C P Code w^as 
intended to obviate the injustice caused to 
parties by a mistake in the iiitiation of 
proceedings and enables a court to treat a 
suit as an application and vice rersq. It does 
not enable one proceeding to be treated as 
both a suit aud an application. 1 L W 443 r 

24 1C 484. 

—Where persons impleaded as clefts did 
not contest the suit ihc plaint was converted 
into application : 1 L L J 230. 

—So also suit by exonerated party in 
prior suit out of which claim has arisen may 
be treated as an application under S. 47. 35 
L W 103=137 I C 288=1 R 1932 M 367. 

—In execution of an eapar/e decree for | 
rent the decree-holder purchased the holding 
of the judgment- debtor and obtained posses- 
sion. Bubsequently the decree was set aside 
but, in the meantime the purchaser had 
reaped the crops The Judgment-debtor 
instituted a suit claiming the value i of the 
crops taken by the purchaser while in posses- 
sion of the holding There was no formal i 
prayer that the sale held in execution of the i 
GK'parIc decree should be set aside. Held, that j 
the purchaser at the auction sale, being the ! 
decree- holder himself, the sale must, as a 
matter of course, be set aside at the instance 
of the judgment-debtor, and that the proper 
courso for the judgmciit-debior to pursue 
was to })rcsent an application under S. 47. 
The Higli Court treated the plaint as an 
npphcaiion under S. 47 and upheld the iudg- 
ivQuls of tlic Lower Courts, decreeing the 
ciaini. I Pat L J .J3 = 3 Pat L W 95 = 34 | C 

747. 

aha, ..hjoctioii is taken by a 

debt!., llni'i'i'' iudgmeiit- 

deUei Ilie proper nielboa of r>rocedure 


against him was to proj-eed by way of execu- 
tion in the Court which passed the decree 
under S, 50, C P C the Court to which the 
decree has been transferred for execution 
cannot cure the defect by treating tlie suit as 
a proceeding in execution under Cal. 2 of S. 
47. „ ; 23 MLJ 287 =I7IC 293. 

—And a suit can be converted into an appli- 
cation under S. 47. 0 P Code only if tlie 
application under S. 47 wonld not be barred 
by limitation on the date of suit. 4 L W 400= 

t ■■ 34 1C 774. 

-*-10 other words a suit cannot be treated 
as an execution application where the elfoct 
■of doing so would be to prejudice the deft, 
in his plea of limitation. 45 i C 608. 

—Plaint can be treated as apidication, 
subject to limitation against application A 1 
R 1930 Oudh 468 = 7 0 W N 887 = L R 11 A 
294 Rev = 15 R D 55 = Ind Rul ( 1931 )Oudh 
56 = 128 SC 728. 

—In other wards conversion will S)e 
allowed provided the execution of the decree 
has nob been barred by limitation at th(j 
date of the institution of the suit. 14 C L J 
620= 10 ! C 417 See alsol I C 380 = 19 M ii 
J 4 = 4 Mad L T 288. and 35 i C 337 (2). 

—In the face of S. 47 ( 2 ) C P C it is not 
permissible to a court to dismiss a suit on 
the ground that the remedy of the pllf was 
by way of execution, The mere fact that the 
court which decided the suit would have had 
no jurisdictian to determine the matter in 
execution is not a sound reason for not 
treating the suit as an application in execu- 
tion. 18M LT 247 = 2 L W 755 = 30 I C 785. 

— For the object of sub-section (2) is to 
avoid claim being defeated on mere technical 
pleas AIR 1923 Nag 94 = 711 C 42. and to 
correct hona fde mistake. AIR 1931 Mad 
270 = 60 M L J 471 = 33 L W 549 = Ind Rul 
(1931) Mad 395 = 130 1 C 475. 

—So where previous objection is dismissed 
as premature a subsequent suit could be 
l treated as proceedings under s. 47 and is not 
I barred. A I R 1928 Oudh 38 = 4 0 W N 1045 

= 106 I C 133. 

—Plaint filed after paying a higher Court- 
fee can still be treated as an application 
under s. 47. A I R, 1930 Mad 12 = ( 1929 ) M 
W N 811 = Ind Rul (1930 ) Mad 440 = 123 I C 

24., 

—And failure to convert suit as applif'u. 
iion is icvisable. A 1 R 1921 Nag 130= 59 f c 

477. 

—Even the appellate Court caii act under 
sub-section (2) subject to the two conditiofus 
staie/l above viz. jurisdiction and limitation • 
28 M 64; and 31 C W N 406 r 101 I C (>22 - A 

I R 1027 C 411 = 54 C 524. 
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C ¥. C.{tm}S. il iContd) 

( 10.) Estoppel.. 

— Pnrsof;. .successfully opposing applica- 
tion under s. 47. on ground that that section 
did not apply, cannot suhsepuentiy resile and 
say suit is })arrcd. A I R 1929 Nag 79 = Iiid 
Rul (1929) Nag 237 = l!7 1C 285. 

— Nor docs a mortgagor’s failing to raise 
pica of non-transferability before decree 
pi’event raising it in execution. A I R 1926 
All 432 = 48 All 385 =: 24 A L J 489 = 95 i C 

1048. 

— So also there <ian be no estoppel against 
.statute. The principle of estoppel cannot be 
allowed to defeat the provisions of a statu- 
tory enactment which affects the jurisdiction 
of a court, as a party cinnot by his admission 
or previous conduct confer jurisdiction on a 
court where none exists, It would be the 
duty cjf the Court to take the question of 
jurisdiction in to account even where the 
party raisirig the plea is estopped from 
doing so. 54 A 25 ( 33-4, 43-46 ) = 1931 A L J 
715 =: A I ll 1931' A -490 = U4 I C 2J6 (? Bj. 

—Auction-puruhaser of non-transferable 
holding estopped from questioning transfer 
in favour of private purchaser —Execution 
imrcliaser l)ound by estoppel which affects 
judgment-debtor. 29 I C 744. 

( 11 ) Fraud. 

—Hue cases under:— 

— ( 1 ) Mistake ( bifra ) ( 2 ) Legislative 
changes ( s'ypm j ( 3 ) Scope & applicability 
of the section— Questions as to validity of 
decree ( Fraud ) f 6* //pm Q. 

(12 ) inlierent powers. 

— See cases under this section— (2) Scope 
— f Que.stion rtdaiing to validity of decree ). 

(li, 14) iiUcrlocutary Orders. 

— See ( 3 ) Appeal and Second appeal 
/•'upra 

( 15 ) Mesne profits. 

- See also cases under C P C order 20 
rule 12. Provisiofi as to me.sne profits in 
cFui.se.s ( a ) and ( b ) of the corresponding 
s. 244 of iiie old Code liave been omitted 
from the present, section. It follows, 
the re, fore, that the executing Court has no 
power to ascertain the mesne profits under 
the new Code. A I K 1931 Pat 1 = 12 P L 
1’ I27r Lnd Kul( 1931 ) Pat 193 n UO I 

C 785. 

—And that, an ai>pUcation ft.)r ascertaining j 
me.sne profits is not imfler"’s 47. A 1 K 1929 | 
Mad 785 r 57 M LJ515 =30 L W 738 = 
lnd Rui (1930) Mad 422 = 123 I C 6. * 


C, P. C. ( 1908 ; S. 47 (ContdJ 
( 15 ) Mesne profits— 

— See also cases under Order 20, r. 12 ajtd 
A I R 1926 Pat 141 ( 141, 142 ) = 1925 Pat 11 
C C 357 = 92 I G 629 = 5 Pat 223 = 7 i^at I T 
340 ; A 1 R 1929 Mad 785 f 2) ( im } = 
57 M h J 515 = 30 Mad I W 738; G I C 648 
( 649 ) = 44 Pun L R 1910 = 44 Vun W K 
1910; and 11 C L J .501 = 5 ! C 387 

—Where a decree is .silent as to interest, 
the executing Court cannot fix the rate of 
interest and execute the decree. 9 1 A I = 
8 C 332; and A I R 1926 Gai 505 = 53 GaL 

42= 94 I C 997. 

— An application for a.scertainment of, 
mesne profits is now an application in suit. 

16 C L J 3 = 15 I C 709. 

—In other words, the Court passing 
decree has to ascertain mesne profits. A 1 R 
1931 Pat 1 = 12 P L T 127 = lnd Rul. 

(1931 ) Fat 193 = 130 1 C 75. 

— Bub the Lahore High Court has, in a 
recent case, held that mesne profits can be 
realized by an application in execution and 
a separate suit is not necesaary for the 
purpose. 28 P L R 179 followed; 29 PR 
1902 distinguished; 63 I C 43 approved. A L 

B 1934 1 239. 

— F or mer .su i t l)et ween the same par tics 
for specific performance of contract of sale 
and recovery of possession of property. No 
specific prayer for the awarding of future 
raesne profits, subsequent suit for the 
recovery of mesne profits can be maintaioGd. 
A I R 1929 Mad 785 = 57 M L J,515 = 30 L 
W 738 rind Rul ( 1930 ) Mad 422 = 123 

, i C 0. 

— Question.s going behind decree — 8uit 
is maintainable A I II 1929 All 252 = I 1929] 
A L J 475 =-Iud Rul (1929 ) All 395 = 

H5IC402. 

— Where the decree is silent in awarding 
interst on mesne profits, they cannol be 
obtainecl in execution of that decree, but 
application should he made for amemhnoni 
of that decree either through a review of 
judgment or by appeal or by a separate 
suit ‘ “L R 2 ! A 219. 

— Mesne profits can be asceriuined in 
execution proceedings in case of docrce.s 
passed under the old Code see 37 M S86: 
and 45 B 8!9; and A I R 1921 Fat 185 

( Hi ) Mistake." 

—>See cases under f2) scopu and ajqdic.a 
bility rjf section —Questions as tt) wrongful 
execution. 

{ 17 j Mttfipfe Decree 

— Order that mortgaged properties hr 
sold in particular order is final as to execu- 
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C.P, C. (1908) S iliContd) 

(17) i\lort«rage Decree— 

tiori AIR 1925 Pat 484 = 6 PLT 393 = 
1925 Pat 164 = 911 C 221, see also : 78 I G 829 
=46 M L J 192 r A I R 1924 M 527. But see 
A I R 1926 M 834 = 96 1 0 492 = 23 M L W 
765 = 1926 M W N 566 = 5 1 M i J 135. 

—So also question of deliverj^ of wrong 
property under mortgage decree to stranger 
auction 'purchaser is under s. 47. AIR 1921 
Mad 420 = 41 M L J 120=14 L W 92 = (1921) 
M, W N 491 = 63 I C 200; as also questions of 
accretions under such decree. AIR 1925 P 
C 86 = 30 C W N 5 = 52 I A 137 = 27 Bom L 
R 455 = 48 M L J 648 = 49 B 233 [P C] = 86 

1 C 368 

• - Similarly, the question whether some 
properties mortgaged did not belong to 
mortgagor is under s. 47. AIR 1923 All 115 

= 79 I C 486. 

— For there is no distinction between a 
money decree and mortgage-decree. AIR 
1929 Lah 762 = Ind Rul [1930] Lah 812 = 127 

1C 12. 

—Bub where the purchaser of a part, who 
io made deft applies that his portion be sold 
last the order of Court granting application 
i>ut imposing certain conditions is not one 
relating to execution A I R 1929 All 291=51 
A 752 = [1929] A L J 757 = Ind Rul [1929] 
All 1016 = 119 I C 440. 

-Auction-purchaser ill execution of mort- 
gage decree represents rights of mortgagor 
and mortgagee as they .stand on date of 
mortgage, A T R 1 922 All 495 = 44 A 488=20 
A LJ 337 = 67 I C 29. 

— Purchaser under money-decree when 
mortgage-decree existed is postponed to 
purchaser under mortgage decree. A I R 
1922 Pat. 655 = 3 P L T 757 = 67 I C 262. 

—Sale of mortgaged property -Prior mort- 
gagee’s right to deposit decretal amount, see 
5 I C 142 = 37 Cal 282 = 14 Cal W N 672. 

—Decree for redemption passed under 
— Dekkhan Agriculturist Relief Act but 
not governed by T P Act-Decree capable 
of execution but not executed— Second 
suit to redeem the mortgage does not lie 
43 Boni 703 = 21 Bom L R 720 = 52 I C 466*. 

—Question relating to execution. Mort- 
gage decree— Execution— Power of mort- 
gagee to sell whatever property he chooses 
—Court’s right to direct in what order pro- 
perties are to be sold- Limits of. See. 4 Pat 
L J 207, and see G. 34, r. 1. 
purchaser in _ execution of 

e\’eciition cannot object to Sale in 

execution of money-decree. 9Ind Casl94 r 

nr ^ <5 c W N 542. 

for final 

icv v . 4i does not apply. A I R 2925 


C. P. C. (1908) S. il (Contd) 

( 17 ) Mortgage Decree— (Coneld) 

Nag. 132 = 22 N L R 110 = 82 I C 452 see also 
' 27 A 254; and 27 A 325, 

— Decree on prior mortgage— Objection 
by decree-holder in execution of decree on 
subsequent mortgage claiming priority is not 
; unders. 47. A I R 1925 Nag 185=80 1C 626. 

—Subsequent mortgagees who had forec- 
losed their mortgage of certain propertie.s 
! included in a previous mortgage sipplicd, 

; when the previous mortgagee applied for 
sale of the property, in execution of hi.s own 
■ decree to have the properties, excluded from 
^ the execution sale and got an order in their 
favour. On appeal by the judgment- debtors : 

' field that the petitioners were the represen 
? tatives of the judgment debtor within the 
^ meaning of S 47 C P Code, and that the 

• order was not merely one coming under O. 

I 34 R 3 bub also under S. 2 and hence appeal- 
t able. 41 Cal 418=25 I C 1 18. 

^ —Bar of suit— Applicability— Suit for 
. sale by prior mortgagee against mortgagor 
) and puisne mortgagee— decree in form 
J Appendix D, C P " Code -Right of puisne 
1 mortgagee to bring fresh suit for recovery 
^ of his mortgage amount, see 35 M L J 639 = 
f i 42 M 90 = 49 I C 36 = 9 L W 70 = 24 M L T 
] I 473 = 1918 MW N '89. 

• I — Benamidar for mortgagee decree-holder 

. —purchase in auction-Suit for possession by 
f benamidar of property purchased — whether 
f barred see. 22 Bom L R 296 = 44 B 352=56 ! C 
) 349, 

. —Decree for foreclosure — Failure to 
1 redeem— No order absolute— Suit for re- 
> demption not barred see 39 Bom 41=16 Bom 
} . LR 687 = 27 1 C 249. 

— “ All objections that could be raised in 
execution under this .section” shall be 
f determined by the Court executing the 
decree and not by a separate suit. 22 I C 
r 896 = 124 Pun L R 1914 = 1914 Pun Re No 
t 12. T P Act s. 88. 

e, ■ . 

(18) Res Judicata. 

i. — See also cases under: — (1) Scope & 

applicability of this section supra (2) C P C 
^ s. 11 ( execution proceedings ). 

s —Judgment debtor failing to olqcct to 
“ attachment in execution cannot do so in suit 
t for possession by auction-purchaser as exc- 
. cuting Court has exclusive jurisdiction to 
£'■ decide the point. A I R' 1931 Nag 27 = lod 
1 Rul (1931 ) Nag 58 = 130 I C 154. 

—Dismissal of previou.s objection to 

• attachment bars second objection. AIR 
1 1931 Lah 6 r ind Rul (1931) Lah 278 = 32 P 

L.R413= IJOLCIW. 
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(18 ):;tes Jiicllcata— (CV/tj/f/) 


C. l>. C. (1908) S. 41 iCtndJ) 

( 19 ) Partition Decree— (Co?/f'Wj 


—Parties ruid represeufcaiives—Objections 
under, disallowed suit on tlie same objection 
making others also parties— Bar— 30 M L 
' J 238 ( P C ) = 32 I C 354 r 3 L W 257. 

( 19 } ParHtioti Decree. 

—Partition during suit for possession — i 
Siibstitiited share can be proceeded ugainsl. 
A [ il 1922 P C 54:=(1922) M W N 4ir)“20 A 
L J G5<) r: 31 M L T ( P C) 43=43 M h J 124= 
30 C L J 1 = 20 C W N 900 = 10 L W 128 r 1 
Pat 378 = 3 P L T 547,= 24 Bom h R 974 =49 
I A 139 ( P C }=69 I C 180. 

— Decree-holder can be put in possession 
in execution of speciOc land.s substituted for 
his share on partition. A I E 1929 Oudh 203 
=Incl Rul (1929) Oudh 412 = 1 17 i C 764. 

—Partition de^iree some properties sold ^ 
away— Question of distribution of sale pro- 
ceeds is uiider s 47. A I R 1922 Bom 38(5=40 

Bom 220 = 23 Bom. L R 981 = 64 I C 490. 

— But the court executing decree cannot 
order sale of partnership [roperty and distri- 
bution of sale proceeds where decree merely 
declared partner’s interest. A I R 1925 Bind 

318 = 93 I C 825. 

— And an auction porclia.ssr cannot obtain 
partition by excicution petition. A I R 1920 
Mad 232 = 22 L W G03 = ( 1920 ) M W N 165= 

91 i C 961. 

—Land in exce.ss of .share under partition 
decree recovered- Final detfree can be ametd- 
ed, and excess hind re>tored under s.s 47 ami 
151 A i R 1925 Bind 120 = 19 S L 11 302 = 78 

i C 1039 

— Plaintih; and one defendant got money 
decree against same defemiani in ])artition 
suit ; plalntiif got his decree Inins ferrecl and 
realized certain ainount. Defendant applied 
for rateable dislribution without transfer of 
his deeree— Order on the defendant’s applica- 
tion under s. 47. A I R 1925 ]\fad 1205 = 49 M 
L J 375 = 2<1 L W 740 = 92 I C 869. 

—Where a decree for ]>artitio!i did not 
include house not in possession but recorded 
agreeimmt of parties to divide it when it 
should fall into posses.sion, it i.s open to 
pariie.s either to elfect imrtition by mutual 
agreement or enforce their rights by a sepa- 
rate suit. AIR 1928 Bom 305 = 30 Bom L'R 
912= 113 I C 173. 

—Bo also separation of plaintiff’s share 
<jiily in partition suit does not bar a subse- 
quent Slut for parliiion amongst defen- 
dants. A i R 1920 Pal J54 = 7 P L T 295 = 

( 1925 ) Pat 330 = 90 I C 739 

—Bar of suit-Pariition deeree-Oompro- 
mise by fathei* without leave of court-sat 
isfactiim entered up— Remedy of son— uppli- 


cf?.tion under B. 244 see 20 M LJ46<Jr 

24 I C 696. 

— Buit for it’ /ms possession by co*shar<u' 
—Decree decdaring his right as co .sharer 
and directing him to take /duns’ po.ssession. 
Defendant entitled only to joint pos.session 
and must sue separately for partition and 
possession of his share. 46 1 C 887. 

—A stranger jmrehaser of undivided .shan? 
canuot claim to joint |)os.se.s.sion of the fam- 
ily dwelling-house, lie can either ask for 
delivery of pmssession of w’hat he acquired 
by purchase, by partition in execuiion pro- 
ceeding.s or bring a separate suit for parti- 
tion. '20 ■ 0 W- N 675 = 23. G L J 587 = 35 I 

C 294. 

( 20 ) Penalty clause in a decree 

— Compromise decree containing a 
stipulation by way of iHuialty— oxecutiiig 
Court can go behind the decree so a.s to 
interfere with such stipnlatioii— B. 74, 
Contract Act, applies to a compromise 
decrem A L R 1933 A 124 = 1933 A L d 132 
= A 1 R 1933 A 253. 

(21) Pre-emption Decree. 

— Pre emption decree— Question whether 
standing crops also passed is not under 
s. 47, when decree does not touch it. A 
I R 1923 Nag 327 = 76 I C 193. 

( 22 ) Questions arisini^: between the 
parties or their representatives 

( I ) Uii/idrtil 

—The (juestion must arise betwemi 
parties to a and on tiic rcM'.ord 17 Calc, 
709, p. 777; 14 Mad , 478; whether ]mt rightly 
or wrongly. ■ 2 C L R $ii. 

Bee also 1928 Cal. 792, and 30 lad Cs.s 
212 = 104 Pun L R 1910 =179 Pun W R 1910; 
and 1925 Nag 288 = 8 Nag* Ij J 73 = 89 Ind 
Gas 888 and 27 I ml Gas 303 = 17 Oudh Gas 
374; and 1915 M W N 414 = 29 I € 970. 

—And the rpaostioiis reiaiing to or aifee- 
ling parties must be decided in execuliiui 
only. A 1 R 1927 Cal 100=53 C 837=99 I C 189. 

—Objection by puisne morlgagee to 
execution sale dismissed— Beet ion 47 does 
not apply'. 2 Fat L »J 219 = 3 Pat ii W 422 

= 3f f C 651. 

— Execuiiitg Court cannot decide upon 
title of person other than judgment debtor 
in posse.sHiou of property sold A I 11 1928 
, Cal 792= Ind Eu! (1929) Cal 292=115 ! C 36. 

—Objection By Muhammadan mortgagor’s 
sou to sale of mortgaged property aliegirsg 
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C. P. C. (i90S)S. 47 f Confd) 

( 12 ) Questions arising between the parties or 
their representatives— (Co«/y/) 
( I ) Qm^nl—iOouelil) 

it to be graveyard and hence inalienable— 
Objector could bring suit like any other 
Miihainmadan similarly interested, conteu 
lion that son could not object overruled. A 
I ll 1931 Oudh 45 = 7 0 W N 1159 = Ind 
Rul 1931 Oudh 133 = UO I C 117. 

—Objection as to assignee’s title to 
execute can be raised in execution. A I R 
1925 Pat. 449 =4 Pat 120 = 86 I C 564. 

"—Executing Court can decide whether 
a person applying under r. 100 of 0. 21 is a 
i)arty to the decree. AIR 1921 Mad 612 = 
41 M L J 54 = 14 L W 85 = ( 1921 ) . M W N 
487 = 63 1X710 

—Any transferee of the interest of a 
party whether by assignment, ^accession 
or otherwise, who so for as such interest is 
concerned, is bound by the decree. 1 I C 213 
=9 C L J 485; and AIR 1930 All 597 = 1930 
All L J 1302; & A I R 192:) ,Cal 798 = 43 Cal 
L J 345=30 Cal W N 649=65 hid Gas 494 = 53 

Gal 781 F B 

( 2, 3) A u€tio7i- Purchaser. 


C. P. C. (1908) S. il (ConUi) 

( 22 ) Questions arisifig between tlie parties or 
their representatives— 

( 3 ) Auction-Purchaser— 

of Oudh has held that the word “ rep- 
resentative ” when taken witii reiereie.-e lo 
judgment-debtor moans not only ids legcii 
representative, but his repre.soniative- im 
interest and includes a purchaser of his 
interest, whodier ho lias purchased the judg- 
ment-debtor’s interest at a privjite sale or at 
execution sale, can be made pariy to the ex - 
ecution proceeding.s and he can liave an op- 
portunity to raise objections against the 
execution proceedings, if any The real tpst 
to be applido in determining the question 
whether the auction-purchaser is to be regard - 
ed as the representative of the judgment - 
debtor or the decree-holder depends upon 
the nature of the question raised and who 
the contesting party is. If the questioiq is 
between the judgment debtor and the auction 
-purchaser and the interests of the two are 
conflicting, the auction-purchaser can in no 
I sense be considered to be a repre.sentative of 
the judgment-debtor. AIR 1928 Oudh 442 
= 12 Rev. Wee. 457=L R 10 A 85 Rev=3 Luck 
719 = Ind Rul (1929) Oudh 289 = 116 I C 49 
see also 14 0 C 89 and 5 0 L J 551 ; see 
contra 2 0 L J 57; and 12 0 C 175. 



—A. P. Whether representative of J. D : There 
is no unanimous judicial opinion on this 
point. It has been heid by the Madras High 
Court that a purchaser in execution of a 
money dOcree is a representative of a judg- 
ment-debtor within the meaning of s. 47 see 
38 M h J 32=26 M L T 391=1919 M W N 881 
=54 I 0 209=43 M 107 F B ; and (1912; M W N 
513=14 I C 836 and (1917) M W N 861, and 9 
L W 596 = 50 I C 931. and (1920) M W N 787 
=T2 L W 350=59 1 C 894. 

—And Auction-purchaser in inferior 
Court can object to sale in superior Court as 
representative of J D AIR 1924 Mad 889 = 
47 M L J 720=20 L W884= 1924) M W N 551 
=84 I C 265. and 54 Ind Cas 20 j F B; 28 Mad 
119; 38 M L J 441=11 L W 349 =55 1 C 626. 
So also the Calcutta High Court 8 C L J 327 
=13 CWN 98=4 Ind Cas 326 (24 C 62 F.)and 
12 C L J 3!2. and 9 C W N 824=32 C 1031 ( 24 
C 62; 9 0 W N 134 F; 6 C W N 128; 12 G 458 
Not F) and the Ailahbad High Court 2 All 
L J 265; 30 All 379=5 All L J 557 =1908 A W 
N 157; 29 All 275=4 All L J 135=1907 All W 
N 64. 28 All 337=3 All L J 110=1906 All W N 
43; but see AWN 1894, 59. and the Sind J 
G Court 1924 Sind 101=17 Sind L R 73 = 80 
Ind Cas 1002; And the Nagpur J C Court A 
1 E 1922 Nag 189=68 1 C 693. and A I R- 1924 
Nag 328 = 20 N L... E 170 = 79 i C 636 
(contra A I H 1923 N 161) have held that an 
auctiou-purGhaser in execution of a 
moiiey is a representative 

oi the judgment-debtor. The J C Court 


—On the other hand the Bombay High 
Court AIR 1923 Bom 214=25 Bom L E 147 
= 72 I C 256 and 25 B 631 and 42 Bom 411= 
20 Bom L R 495=46 I C 113 and the Rangoon 
High Court 5 L B E 85 = 3 ind Cas 7!3 and 4 
Bur L T 28 have held contra So also the 
Lahore High Court 12 P R 1919 = 49 1C HO. 
and A I R 1925 L 176; but in A i R 1920 I. 

■^..1'''5';'r'l34:=:6,,i 544. 

—It has held that the purchaser of judg- 
ment-debtor’s attached property is the re))~ 
resentative see also 27 I C 570. As to Patna 
see 39 Ind Cas 763 = 2 Pat L J 361 = i Pat L 

W55!. 

—On the question whether a purciiaser 
in execution of a mortgage decree i.s a rep- 
re.sentative of the Judgment-debtor or of 
both the mortgagor and mortgagee see 21 M 
L J 928= 9 M LT 152 = 1910 M W N 662 r 
8 I C 429; and 4 Bur L T 28 = 9 I C 472; and 
A I R 193! A 466; and 3 M L T 306=31 M 177. 
and 1 Sind L R 158 and 14 O C 89 and A W 
N 1900, 42 and 3 I C 39: and 22 A 450; and A 
I R 1929 Rang 183 = 119 Ind Cas 222; and i2 
Oudh Cas 45 = 2 Ind Cas 57; and 44 Ind Cas 
169 = 8 P R !918; and A I R 1923 Ail 470=45 
All 96 = 74 Ind Cas 995 and A i R 1928 All 
368 = 26 All L J 498 = 50 All 670. 

— The High Courts of Ciiicutta and 
Madras and the J C Courts of Nagpur, Oudh 
and Sind ’disiingiii.shing between decree- 
holder purchaser and a stranger aaiciion- 
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C. P. C ( mt) S 47 iCo7ifd) ■ 

i 'll ) Qtiestioiis arising between tlie parties or 
their represent atives —( Contd) 

( 1 ) Aiction-Pnrcliasef-r«'(Go?iy) ■ 

purchaser, but not the hi^h Court of Allah - 
bad, Bombay, Lahore, and Patna. 

— A collusive purchaser of the equiry of 
redemption whose purcluase has lieen declar- 
ed to be such has no lo&fu tita7idiMo inaintain 
an application under S. 47 C P Code objec- 
ting to the execution of the mortgage decree 
as a representative of the jiidgiuent-debtor 

42 ! C 1 

— Whether auction-purchaser is represen- 
tative of judgment-debtor and can intervene 
in execution proceedings under another 
decree —question that auction-prehaser is 
benamidar of judgment-debtor can be agitat- 
ed under S. 47 and not by separate suit. A L 
M I93J M 53r63 M L J 941=.% L W 844=1932 

M W N 13,3,5=141 IC f4=A I R 1933 M 16(>. 

— Decree for possession- Sale of decree- 
holder’s interest— Vendee is not represen- 
tative of decree-holder unless decree is 
assigned, AIR 1924' Bom 426=26 Bom L R 

333=80 iC 249. 

—Two persons A and B obtained separate 
money decrees against C. In execution of A\s 
decree certain immoveable properties belon- 
ging to C were brought to sale and purchas* 
mi by D. B then executed his decree and 
had the property-purchased by D .attached. 

1) there-upon filed a claim petition objecting 
to the said attachment and being unsucces- 
sful before the Dt. Munsif appealed to the 
Dt. Judge. This appeal being dismissed, he i 
preferred a Civil miscellaneous second j 
appeal to the High Court* IMd that both the j 
appeal to the Dt. Court and the second | 
appeal to the High Court where incompetent ; 
inasmuch as D was not the. representative of ^ 

C in the suit of B 3 L W 377 = 34 i C 759. : 

—A. P. Wbelher a“ party :“-A party to a : 
mortgage suit, w^ho sets up a paramount title 
and is discharged from the suit, no decree \ 
being passed either in his favour or against ; 
liim, i.s not a party to the suit within the ; 
meaning of S. 47 of the C P 0 1908. Such a I 
person can object to tlie delivery of posses- j 
sion of property under Order 21, rule 100, i 
and if such objection fails, a regular suit lies | 
at his instance 15 X L R 146 = 52 i C 736. ; 

—A P. seeking possession In case of a 
stranger auction-purchaser all the Courts 
are uiViniiuous in the view that the question ■ 
relating to delivery of ]>os.session is not one 
under s. 47 as it is not one in execution 
between ‘The parties to the suit” ami as such 
si.qrirate suit lies : see A 1 11 1925 C 259 = 8.) 
i C 19 !k and AIR 1939 Pat 311 = 11 P L T’ 
331=126 I G 849 = 9 P 775; ami A I P^ 1923 C 
;Dr> r 84 .1 C 525; and A I ll 1925 A 236 = 47 

y'rfl il. ("t) 


C. P. C. (1908) S. 47 (Co«<rf) 

( 22 ) Questions. arising between the parties or 

■ . their fepres€ntatiYes—(tViw/d) 

( 3 ) Auction-Parchaser— 

A 304. See also. A I R 1928 Mad 8JG =111 

, ! C 551. V 

—Bui where the decree-holder himself is 
the auction-purchaser the High Courts of 
Galcutta and Madras and the »i C Courts of 
Nagpur and Sind have held that the tiue.stion 
falls within s 47 and separate suit is barred 
; see .59 0117; and A T R 1930 C 586 = 34 C W 
1 N 1059 = 51 C L J 560; arid 31 C 737; and 18 
I C W N 27; and the I' uU Bench ruling in 43 G 
L J 345 = 30 C W N 649 = 95 f G 494=A i R 
1926 C 798=53 C 781 F B. and 139 I C 247 = 
55 C L J 1 = A I R 1932 C 414 = I li 1932 C 
589 = A L R 19.32 C 406. and 12 L W 273 = 

( 1920 ) M W N 562 = 39 M L J 60:5 = 6110 
349 and 28 \i 87; and 26 M 740; and 28 M 
119; and 26 M 740; and 25 M 529; and A I R 
1928 M 1270; and 44 I C 5G3; and A 1 R 1929 
Mad 757=57 M L J 381 = 30 L W 424 = 52 M 
899=ind Rul ( 1930 ) Mad 23 ( F B )=120 1 (J 
567; and A 1 R 1927 X 294; and 44 I C 563; 

and 18 B L R34 = A 1RT925 S i7L 

i —The High Courts of Allahbad, Bombay, 
j Lahore, Patna and Rangoon and the JC 
I Court of Oudh, however, hold that even 
where the decree- holder himself is the pur- 
chaser the question of delivery of possession 
is outside S. 47 see 42 I C 936 = 111 A L J 
150 = 40 A 216; and 1907 A W N 131 = 4 A 
L J 434 = 29 A 463; and 6 A L J 71 = I 1 C 
416 = 31 A 82 F B; and A T 11 1930 Bom 375 = 
32 Bom L R 619 = 54 B 479 = Ind Rul (1930) 
Bom 367 = 125 I (‘ 103 and A 1. R 1924 Bom 
429 = 26 Bom L R 601 = 48 B 550 ( F P> } = 
8.5 1 C 932 and 8 P R 1918 = 44 1 (’ 169; and 
A I RT930 Pat ,308 = 9 Pat 332 = 11 P h T 
315 = Ind Rul ( 1930 ) Pat 516 = 125 I C 516 
and A I R 1930 Rang 61=8 R 162 = Lid Pul 
( 1930 ) Rang 289= 126 1 (’ 2;. 9 and A 1 R 
1930 Eansg 281 = 127 1 C 476: and 18 i> U 345 
= 31 i C 367; and 5 0 J 551 = 48 f C 39. 

—Delivery of ])ossessinn ordered in 
favour of decree holder auction -purcliaser — 
No appeal lies A I U 1928 Oudh 199 = 3 
Luck 182 = 5 O W N 108 = 1 10 I C 83. 

—Rights and liabilities of A P:— As io wlie- 
ilier the title of an amdion |uirc!iascr is 
atfected by the failure to obtain sale Cmdifi- 
caie 'See, ■ 25 I C 8, 

— Right of A P to questi(ui cneumbramms 
on property purchased, see. 28 I C 360. 

— Where a ]ier.son puri-lrases ccri.'tiri im. 
moveable properly at a court sale in e.xecU' 

I tion of -a money decree in ignorance of the'' 
'' exislen«*e of a moiigage upon the winioamf 
' subsequently* sells it pivately to a third 
! party who also pu^ohnses wilhout the know- 
ledge of the e.xistew of tliQ inoidgage and 
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i 


I 


1571 


Desat’s AH India OonsGlidated Civil Digest. I9ll -li)34 


1572 


c. P. C( 1908 )S. 47 {6W4 

( 22 ) Questions arising between the parties or 
their representatives— f Conld) 
( 3 ) Auction— Purchaser— (Cowtd) 

where the mortgage is afterwards disclosed 
and the private purchaser is compelled to 
pay the amount thereof the latter is not 
entitled to claim compensation from the 
original owner, as the purchaser of property 
in a Court sale takes it not only with all 
benefits but subject also to liabilities: 2 L W 
5)17 r 29 I C 392 following 31 A 583 not follo- 
wing 7 N W P 362. 

—A purchaser from a decree-holder 
auction purchaser in execution of an ex-portu 
decree cannot be said to be a hona fide pur- 
chaser for value. 32 1 C 849. 

—Where an auction purchaser, at an 
execution sale claims possession of the 
property sold, from persons who derive 
their title from the Judgment debtor and 
whose claim has been declared unfounded; 
a mistake or oversight in the description of 
the property sold cannot effect the real 
substance and subject of litigation between 
the ps^rlies. The auction-purchaser is 
nevertheless entitled to possession of the 
properties really^meant to be sold; 29 1 C 17. 

—It is only an innocent purchaser for 
value who is not a party to any fraud that 
can claim the benefit of purchase in irregular 
execution proceedings. 36 ! C 68{. 

—Properties sold in one lot pending 
appeal to High Court and prior to order 
of High Court that they should be sold in 
three lots— Auction purchaser cannot ask 
for possession but only for direction for 
re-sale. AIR 1922 All 375 = 65 I C 16. 

—Reversal or variation of decree whether 
affects the rights of A P see. 21 I C 570. 

See also 30 M I J 497. 

—Property passing in execution of a 
mortgage decree is depeudent upon the 
terms of the plaint Where in a mortgage 
suit the pi ff. prays for the sale of’ the 
property subject to the prior lien, it is not 
open to the auction-purchaser in execution 
of the decree obtained in that suit to dispute 
the subsistence of the lien. 47 ! C 224. 

—Where a Purchaser ak an execution 
sale brings a suit for possession, the |ud«- 
inent-debtor can resist the suit on the ground 
that the decree in execution of which the 
piff. became the purchaser was fraudulent 
and that the decree-holder himself purchased 
the property. The court is bound to go 
into those questions in such a suit. 34 J C 897. 

. —Auction purchaser— 5uit by, for nosse. 

- Cause of action-Ko 
l.c.f possession obtained by piiroSr- 
Acmal possession with judgment-debtor, 


C P. C. (H08) S. 47(Co«/d) 

( 22 ) Questions arising between Itie parties or 
; tlreif representatives— (Co?itd) 

( 3 ) Auction Pufcbaser— (CWh?) 

See. Bo Bom 373 ( F B )rl4 I C 447=l4-Bofii 

I't'ris,.. 

— Auction purchaser’s Title— ^Question in 
other proceedings— Burden of proof— Nature 
of evidence. See 22 I C 17. 

-Following' ,5, All 577 'F B' Meld, /a suit 
to recover back the purcbase money by an 
auctiph purchaser lies on the ground that 
the judgment-debtor had no saleable inter- 
est. The correctness of the Full Bench 
decivsion was however doubted. 36 All 529 
= 12 A'L J 908 = 26 I C 59. 

—Auction purchaser, right of Hindu 
widow— Decree against on mortgage for 
legal necessity— Whole estate passes. See 
■■ ■: I PatL W 77 = 371 C 463. 

—The purchaser of a property from a 
decree-holder which the latter purchased 
at a sale in execution of the decree cannot 
treat as a nullity subsequent proceedings 
of the execution Court in which the execiv 
tion sale is set aside with notice to the 
decree-holder but in the absence of ancl 
without notice to the purchaser as such 
proceedings being good proceedings against 
the decree-holder, are good also as regards 
the purchaser who claims through the decree- 
holder. But such purchaser is entitled to 
a refund of the price paid by him with 
interest from his vendor. 41 J C 200, 

—The mere drawing up of a sale certiti- 
cate to be given to a purchaser in Court sale 
is not a judicial order binding on any party, 
though an order passed on adjudication on 
the question as to what the sale certificate 
should contain will be a judicial order. 23 M 
L J 97=1 1 M L T 385 = 1 4 I C 286 . 

—A decree for joint possession ought not 
to be passed in favour of tenants in 
common who never had actual possession 18 
C 10 applied, 25 M L J 352=14 M L T 346 

' =2116 314. 

—Where execution proceedings have 
been conducted apparently with regularity 
and in conformity with law, and the only 
defect alleged is that the decree on 
which the execution proceedings are founded 
was fraudulent, an iimpeent purchaser 
would be protected and it would be necessary 
to establish that he was a party to the fraud 
or was appraised there of before- he paid 
his money. 17 C L J 219=16 I C 81 1, 

—Suit for refund of purchase money 
against attaching creditor of Judgment 
debtor— Limitation. vSoe 40 I C 187, 

—Auction- purchaser’s liability for defi- 
ciency in re-sale on failure to deposit 
amount— Plea in defence Bee 14 Bom L 
It 250 = 36 B 329= |4 I C 777 
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C. P. C. (i9§8)S. 47 ( CWcl ). 

( ll ) Questions arisinf fjetween tSie parties or 

tlieif representatives— (C’o/ei'cij 

,( 3 ) Auction— Piifcfiase'f—fCo?^^c^j 

•— ’Auctioii-purcliaserV rights—Two mort- 
gage decrees of equal degree of priority, feee 
■ 16 0 W N 701 = 14 I C 568. 

"-Where B agreed to pay peusioa to 6' 
and upon the death of B, K. got into posses- 
sion of all the properties left by B, and >S got 
a decree in respect of his arrears of pension 
against EL in respect of B’s properties in his 
possession not duly administered by 3i, and 
S attached property Z belonging to 13 as 
having been purchased by her at an auction 
sale, and K raised several objections Held. 
[i] that the fact that M, daughter of B, 
brought a suit against K, in which it was 
compromised that K should continue in 
possession, upon the latter paying an animal 
sum to M and her heirs was immaterial. [2] 
that the fact that B had not got actual pesse- 
ssion of the property X, for which K had to 
bring a suit, did not change the character of 
the property. [5] that an entry in Govern- 
ment register showing Government revenue 
paybie by K, under a settlement did not 
imply that K had an independent title by 
virtue of a settlement and. [4 1 that the pur- 
chase by B at the revenue sale was in her 
own rights, the rights of all co-sharers inclu- 
ding her own as heir of her husband, having 
been lost. I Pat L T 602. 

--Where a mortgagee purchases a holding 
at a sale in executoa of a mortgage decree 
ho must be taken to have known nature 
of the hokliiig on which he had advanced 
money and the terms of the contract on 
which that tenancy had^ been created. Where 
the holding jjurchased is that of a raiyat at 
fixed rates creaAed by a kabiiliyat containing 
stipulations for the payment of rent by 
monthly instalments and for interest at a 
very high rate on arrears, the purchaser and 
liis successor in interest are bound to pay 
interest at the rate and pay rent, in accor- 
dance with.ihe instalments .provided for in i 
thekabuliyai ■ 57 1C, 1004.1 

■ —Irregularity in proceedings— Title of j 
purchaser not affected. See 20 M L T 479=37 i 

I C 387. I 

—Sale subject to prior mortgage right — ■ 
purchaser not entitled to deny. See 21 M L T ! 

—Auction Purchaser is bound by the I 
same rule of, estoppel as judgme,nt-debtor 21 i 
CL J.441. See also 16 I C ?f2. ; 

A receiver was appointed in mortgage' ; 
suit at the instance of the plaintiff by the ; 
High Court. The mortgaged proper iie.s j 
were subsequently sold in execution but the 1 
receiver was not discharged. The auction- i 


C. P. C,(!908)S 47rCo«kO 
( 22 ) Questions arising between ffie parties or 
tlieir repfesentatiyes-rCowj^^.) 

( 3 ) Auction— Pufciiaser—'CCVmZtO 

purchaser continued to pay the revenue; 
the receiver at the same time also paid the 
revenue on behalf of the judgment debtor 
Four yea I's afterwards the sale was set aside 
and the auction- purchaser applied to the 
High Court for an order on the receiver 
to re imburso him for the amounts which 
were paid for the benefit of the estate. The 
receiver contended that he was not subject 
to the orders of the High Court but that he 
was an oiBicor subject to the orders of the 
trial Court. TJeldr that the receiver, having 
been appointed by the High Court to which 
he had submitted his accounts, must be 
regarded as an officer subject to the ord-.rs 
of the Court that so far as the auction 
purchaser was concerned, he w^as justified in 
considering that he was the person liable to 
pay to the Government revenue that became 
due during his auction-purchase on the 
principle that he became the properietor 
from the date of the sale and the duty 
of paying the revenue devolved upon him 
from that moment; ;40 Cal 89 F C foil, and 
that under the circumstances the proper 
order was to give the auction^ purchaser leave 
to sue the Receiver in respect of his claim. 

5! ! C 706. 

( 4 ) Benami f ramactions. 

— Applieation'by real owner for execuiioti 
of decree in favour of benamidar— Question 
whether applicant is real owner or not— 
Executing Court can decide, under S, 47, 
where the question is raised not by the 
alleged henamldar but l>y the iudgment- 
debtor. 55 C H J 82 = A I R 1928 C 8J5» 

— Question that person seeking to execule 
decree obtained by his hmimkldar alleging 
to be true owner is not true owrier, should 
be decided under S 47. A I R 1928 Cal 835 
= Iiid Rul (1929) Cal 255 = 114 ! C 49$. 

— Benamhkir is neither party nor repre- 
sentative of party under B. 47. A I R 1926 
Mad 1081 = 51 M L J 391 = 24 L W 634 = 
98 I C N but see contra. 7 C L J 299. 

— Objection under colourable docoment — 
Claim can be set aside or ignored— Question 
as to validity of attach me ni between 
opposite parties is under B, 47, A I li 1923 
Cal 341 = 76 1 C 316. 

( 5 ) Claim Pracmdmjs, 

—Claim by parties In different capacity 
Question between parties but in different 
capacities is not under B.^ 47. A f R 1923 
Nag 149 = 6 N L J 25 = 69 1 C 50Q. 
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C. P. C. ( !908 )S 47 

( 21 ) Questionsarising between tlie parties or 
tiieir representatives— lCo?/idj 

( 5 ) Claim Proceedmgs—(CWdj 

—So a claim by judgraont-debtor to pro* 
perty attached in execution of a decree on 
the ground that he held it- in trust, must be 
preferred under 0. 21, B, 58, and not under 
S, 47 C P Code, either independently or with 
his other objections. Any order passed on 
such a claim is not appealable even where it 
purports wrongly to have been made under 
S, ,47. 38 I C 1 52, following 28 M 195 See also. 
A I B 1924 All 183 = L II 4 A 447 Civ = 75 

!C 1053. 

— An objection by the judgment-debtor 
that the property attached was not his 
private property, but one held by him as 
trustee or executor does not fall under s. 244, 
Civ. Pro Code, 1882, so as to bar a fresh 
suit. 12 PR 1887. 

—See also 1930 Nag 293^128 I C 401 = 27 
Nag L B 10rl3 Nag L J 205; and 28 All 
(>44=:(1906) All W N 158r3 All h J 566; and 
1928 All 392 r2G All L J .477 = 50 All 801 = 

M3 I C 171 

—But see centra A I B 1927 OudH 120=:2 
Luck 145 =4 0 W N 102 = 100 I C 464 and 

8 C W N 353. 

--“if A in execution of a decree for money 
against B personally, attaches and proceeds 
to sell properties oC which B alleges that he 
is in possession, not in his own right, but as 
shebait of a deity to whom the properties 
have been dedicated an order passed on 
a claim preferred by B, falls within S. 278 C 
P C 18fe and not under S. 244 as he claims 
irrhis capacity ofshebait of a deity who i s 
no party to the suit. Under 1?, 244 the ques- 
tion must arise between the parties to the 
suit in wdiich the decree was passed T M 255 
d’is. from 39 Cal 298 = 14 C L J 425 = 16 C W 
N 26 = 12 I C 163 ( P B ) dissenting from 7 
M 255. See also 14 C L J 337 = I I I C 280, 

—When X in execution of decree for 
money against Y as Shebait of a deity atta- 
ches;aod proceeds to sell properties of which 
y or ]ii.s successor in .ofhce alieges that he is 
in possessiomnot as Shebait of the deity but • 
in .his. own right the case clo'es rv^/t fall within . 
S. 47 but under 0, 21 B 65 The order of the 
original Court was not made under S 47 and 
was not a decree liable to be challenged in 
appeal. 42 Cal 440 = 20 0 L J 485 = 19 C W 
N 520 = 27 I C 328 explaining 29 G 298; and 
' 17 C 711 see also 12 I C 411. 


—But where U- was a. party to the suit in 
niH personal capacit.y and also as mutwali, 
his-objoctipn came withirr^. J7 of the Civil 
Procedure ^Code arid appeal, lay from the 
order refusing to execute the decree. 18 C W 
: N 910 = 20 i C 790. 


C. P.C, ( 1908 ) S. 47 (Cemid) 

(22 ) Questions arising between the parties or 

their representatives— f 
( 5 ) Claim Proceedings— 

—Claim by legal Repfesentatives in personal 
capacity Legal representative of judgirent- 
debtor asserting certain property to be .liiK 
own and not part of assets of deceased— 
Objection is one under s. 47. A 1 B 1929 All 
602 = Ind Bui ( 1929 ) All 772 = ( 1929 ) A L 
J 805 = 51 A 878 = 118 re 164.^ 

—Claiming property proceeded against in 
execution as his owni cannot bring suit. 48 C 
L J 551 =Ind Bui ( 1929 ) Cal 353 =115 I C 

. 351,. ■ 

— So also a suit by legal representative 
for declaring that he holds a charge is barred. 
A 1 R 1929 Lab 762 = Ind Bui ( 1930 ) Lah 

799 = 127 i C,:I2. 

—Decree against deceased debtor’s estate 
—Execution against person holding decea- 
sed’s property— Execution Court can decide 
whether property in question is assets of the 
deceased— Separate suit does not lie. A i B 
1926 Nag 476 = 9 N L J 183 = 96 C 963. 

— Objection to attachment by judgment- 
debtor’s representative under 0. XXI r. 58 
is really under s. 47. A I B 1925 All 594 = L 
B 6 A 278 Civ = 87 I C 287. 

I —Legal representative objecting in his 
I own right— Objection is under s. 47. A I B 
: 1922 Pat 572 = 3 P L T 613 = 63 I C 369. 

—Legal representative objecting to atta- 
chment, claiming the property in his own 
rights by virtue to a gift prior to suit by the 
deceased in his favour fall under s. 47. A I E 
1928 Rang 29 = 5 B 659 = 107 I C 856. 

—If the property claimed by A in his 
personal capacity w'as sold, in execution of a 
decree passed in a suit in which he was sued 
in a representative character as the property 
of B, it was, open to A to apply under S. 47 
of the C P Code to have the sale set aside. 
A sepai'ate suit was not maintainable 27 C 
L J 572 = 46 I C 458. 

—Decree against husband— Wife implea- 
ded as representative on his death— Ob jection 
by her that property attached from her hands 
did not form assets of her husband is one 
covered by s. 47. AIR 1929 Oudh 21 = 5 
O.AVN,990 = 1I! I C 837., 

.—Where a personal decree was obtained 
against an mandram?/. of a Malabar la r trad 
and certain properties were attached as assets 
on the death of tho atiandr a avi and the 
tovihtxw was added as the legal representa- 
tive of the deceased and the karnaran put in 
a claim petition that, the attached properties 
had: been appropriated towards tiny debt due 
to the tanoad by . the deceased imandranw 
which was disallowed and the hvrnanut there- , 
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C. P/C. ( 1408 ) S, 47 (CW/AO 

( 12 ) Questions arisiof .between tiie parties or 

ttieir representatives— (Co//ld) 

(, 5 ) Claim P^ocee^^illfS'^(6V)wf^3^) , 

upon ap|>ealed to the District Court and 
District Judge held no appeal lay as the 
matter arose in claim proceedings. JleM^ 
that the hiniamn claimed the appropriation 
only in the same capacity in which he was 
brought in as the legal representative of the 
deceased anamlraDan and that therefore an 
appeal lay under S. 47, C P C. Where a 
person’s claim is traceable to the same capa- 
city in which he is brought in as the legal 
representative the executing court should 
hear atid determine the matter, 5 L W 158 

= 38 I C 360. 

— But the Sind J C Court has held that 
a suit lies for a claim by legal representative 
in individual capacity. A I R 1925 Sind 15G = 

78 I C 49. 

—Claim by persons not parties An objec- 
tion to attachment made by party or his 
representative should be treated as one 
failing under s, 47, whereas if objection is 
made by a third party, will be governed by 
the provisions o.fO, XXI, r. 58. '"A IE 1920 
Pat 141 r 10 P L T 95=8 Pat 717 = Ind Rul 
(1929; Pat 247= 115 ! C 695. 

— 0. 21, r. 58 a{)})lio.s to the objection cf a 
judgraenl debtor that the property attached 
is waqf : 8 P L T 432 = 67 I C 438 = A I E 
1922 Pat 196 = I l*at 637, See also 37 M, L J 

624 = 54 I C 536. 

— The que.stion whetl'ier au order is 
governed by '0 21, R. 63 or not and whether 
it is final or not depe.nds upon the allegations 
in the claim petition put in and not on what 
the Court finds ir,i its order to_ be the real 
state of facts. Where the claimants allege 
■their petition that they are trustees for the 
creditors of the judgment-debtors, a finding 
by tlie court that they are trustees for the 
judgment det)tor himself and an order based 
thereon will not make the order passed on a 
petiiioti under D. 21, R. 58 so as to make the 
provisions of t) 21, E 63, as to the finality 
of the order applicaiiie io it. On the con- 
trary, in the allegations in the petition, are 
such as on their face to show that the 
claimant is a trustee for the judgment-debtor, 
ho cannot by calling his petition one under 
O. 21 It 58 make the order passed thereon 
any the le.ss appealable under S 47 of the C 
PCode 211 C 748. 

— Property attached from legatee^ posse- 
ssion in executi<,)n of a persoiial decree 
against executors— Ijcgatee not party to suit 
as such— Degalee’s title should Ise decided iti 
execution A I E 1927 Rang 273 = 5 Rang 
393 = 6 Bur L J !U7 = 104 I C 121 


I C P. C. ( 1908 ) S. 47 

j { 22 ) Questions arising between tlie pa^rtics or 
j tbeif representatives— ( 6Vof/^7; 

( 5 ) Claim Proceedings— {GW;50 

—0. 21, E. 63, C P C refers only to cases 
in which the claimant or objector was not a 
party to the decree. If an objector io the 
execution of a decree was a party to the 
decree the case would be governed by S. 47 
I of the Code, and no separate suit would lie 
to set aside an order ovei ruling the objection. 

\k IC 255. 

—Other cases Objection by representa- 
tive of judgmcnt-deljtor during execution 
is cognizable only under s. 47 and no separate 
suit lies. A I R 1928 Ail 704 = ! 10 I C 876. 

— Objection by legal representative is 
under s.'47. A I R 1924 Rang 323 = 2 R 168 r 

83 i C 550. 

— Objection by defendant not impleaded 
in appeal is under s 47. IL C 1=9! I C 181 (!) 

— Representative of the judgment-debtor 
within s. 47 might maintain an ai^plication 
under 0. XXL r 100. 65 ! C 467. 

—Prior mortgagee holding decree implea- 
ded in puisne mortgagee'.s suit— His right 
under his decree not put in issue — Prior 
mortgagee purchasing himself in execution 
of his decree and objecting to sale of proper- 
ties in execution of puisne mortgagee's decree 
—Claim does not fall under s 47. A 1 R 1927 
Mad 431 = 99 1 C 658. 

— Lessees of mortgagor impleaded as 
defendants— Claim by them under O XXL 
r. 100— Enquiry should be made into question 
of title. A 1 R 1928 Mad 1270 = Ind Rul 
(1929) Mad 899 = lit I C 147. 

— An award of a co-operative society miihl 
be executeil as if it were a decree of Court. 
AIR 1926 Lah 5 i7 = 8 L L J 310 = 27 P L 
R 7m = 97 I C 288. 

— Objection to tdtaclmienl by party — 
Appeal lies. A 1 R 1927 liiih 895 = 28 P L ,R 

121 = 7S6. 

— Final decree for sale obtained— ^lori 
gagor made tmt^f of mortgaged imoperty 
directed to be sold — Beneficiaries umler H-at'jf 
need not be made parties to application for 
execution. AIR 1930 All 597 = (1930) A L J 

nil. 

— C|uesiion whether property Iwlongs to 
judgment-debtor or to deceased whose legal 
representative lie is, is governed bj s, 47. 
Fact that qiieslimi arises between auction* 
purchaser and judgment-debtor is iiumateriaL 
ff dispute is substanimUy one between par- 
ties s. 47 applies, AIR 1931 Nag 27 = Ind 
Bui (1931) Nag 58 = 130 I C 154 




5 


Desfii’? 2 \li In llu r.oaaolidaiod Civil Digest. 1911-^1934 



C. P. C. (1908) S 47 (Co^jfdJ 

( 22 ) Questions arisinipr between the parties or 
their representatives -(Gonid) 

( f'i ) Decree arminsl Ilhfdu father, remedies 
of son, 

— Decree against deceased Hindu father— 
Execution against sous— Question of immo- 
rality of debts for which decree was passed is 
one within s 47, AIR 1923 Pat 143 = 3 P L 
T 43 = 6 Pat L J 451 r 62 ! C 905 See also 1 I 
C 459 = 10 Bom L R 939 = 33 B 39 ; and 13 
C W N 138 = 9 C L J 5r| I C 442 ; and AIR 
1930 Notes 23 = 127 I C 507 ; and 5 C L J 491 
= 34 Cal G42 = 11 Gal W N 593 = 2 Mad I T 
207 F B. and 6 I C 582 and 147 P R 1907 and 
5 C L J80= n C WN 163. 

— And sections”47 and 53 are not confined 
to property which has come to son by survi- 
vorship but extends to prorerty acquired by 
partition before father’s death. A IB 1931 
Sind 84 = Ind Rul ( 1931 ) Sind 130 = 134 I C 

386. 

— Nor does it bar the remedy of an 
auction purchaser of a share of a member of 
a Hindu Joint family to file a suit for parti- 
tion oven if he is decree holder 56 I C 254 
= I D L J lOr I I 134. 

— The heir of a deceased judgment -debtor 
is entitled to object in execution proceedings 
tbit the ancestral property in his hands is 
not liable for a money-decree against the 
deceased on the ground that the debt was 
not incurred for necessity. The dispute on 
such an 'objection is one for decision in 
execution proceedings and is not a matter 
for a separate suit 243 P W R 1912 = 1 3 ! C 

670 

—A suit was instituted against a Hindu 
father and his son on the basis of a mortgage. 
The son contested his liability on the gro- 
und that there was no legal necessity. The 
result was that a simple money decree was 
granted against the father alone and in the 
decree it was stated that the son was “ex- 
empted” and costs were given to him against 
the plaintiff. On the decree being executed 
the sale of the father’s share proved insuffi- 
cient to pay off the decree. Thereupon it 
was sought to attach and sell the son’s share, 
but upon objection being made by the son 
the objection was upheld A suit was accor> 
diiigly brought against the son for a declara- 
tion that the son’s share was liable to be sold 
^9 , ground of his pious 

liability, that the suit was barred by 

the provision of S. 47 of the C P Code. Held, 
also tiiat the e.xpressioQ in the decree exemp- 

inaccurate and 
to dismiss 

toe suit -against the particular deft. 16 A L 
J 752 = 47 I C 884. 


C. P. C (1908) S. 47 (Contd) 

( 22 ) Questions arising between tlie parties or 
their fepresentatives--fC'oot</) 

(6) Decree against Hindu fattier remedies of 

: son— (Crmcki) 

—Decree against joint family partnership 
firm of father and son — Son neither appea- 
ring, nor admitting partnership rior served 
individually— No order under r. 50 ( 2 )— 
Son’s property in his or father’s hand cannot 
be proceeded against-Otherwise son can 
agitate question by separate suit. A I R 
1930 Pat 205 = Ind Rul ( 1930 ) Pat 717 = 07 

1C 573. 

( 7, S' ) Defendants against ivhrrn suit is dis- 
missed a?id defendants loho are omitted 

from paddles or against whom claim ifs 
abandoned and clam proceedings and 
other objections. 

—Now under the new Code the 
explanation to s. 47 makes it clear that defts. 
against whom a suit is dismissed are still to 
ne considered as parties. These and such 
other cases therefore have now lost their 
importance. However the question as to defts 
whose names are deleted before notice is 
served or pro-forma and unnecessary defts 
still remains open as to which there is a 
conflict of opinion as will appear from cases 
given under this heading, see also 1929 Nag 
179; and ( 1917 ) M W N 93=5 L W 701 r 37 I 
C 673. and 47 lud Cas 671 = 28 Cal L Jour 
21 1 ; and 1927 Mad 253 = 98 Ind Cas 726 and 

1928 Mad W N 601 = 1928 Notes 41 (B); and 
1927 Lah 237 = 8 Lab L Jour 7(.)=93 Ind Cas 
375=27 Pun L R 142; and 1928 All 234 = 26 

All L Jour 524=116 !C 86. 

—Persons who are joined as defendants 
but held not lialle and suit is not decreed 
against them are still parties to the suit for 
purposes of s. 47 Orders in claim cases by 
them are therefore appeallable and not 
revisable. A I R 1929 Pat 141 = 8 Pat 717 = 
10 P L T 95 = Ind Rul ( 1929 ) Pat 247 = 1 15 
I C 695. see to the same effect : A I R 1929 
Pat 472 = 10 P L T [.63 = Ind Rul ( 1929 ) 
Pat 243 = 115 I C 691 and 34 C L J 477 = 67 
1 C 6 = 1921 C 242 = and AIR 1925 Mad 
1133 = 86 I C 947 and AIR 1930 Mad 12 = 

1929 M W N 811 = Tod Rul ( 1930 ) Mad 440 

■ = 123 I C 24 and A I R 1925 Pat 482 = 3 Pat. 
,L R Civ, 90 = 6 P L T 725 = 87 I C 74:3. even 
where the suit is dismissed in appeal. A I R 
1924 All 313 = L R 5A 91 Civ = 78 I C 225. 
also 34 C L J 477 = 67 I C 6=1921 A I R (Cal) 

^ 242. 

—Or even if petitions by such persons are 

wrongly entered as being under order 21 r. 
68 AIR 1924 Lah 589=75 I C 747 see to the 
same effect ■ 1928 M W N 601 = 113 I C 547. 
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C.¥,CJjm)S. 41{Contd) , ’ 

( 12 ) Qiiestiofis arising between tlie parties or 
. ttielf .represenlatiYes----(Cfw/<'/; 

( 8 ,) Defendants against wliom snit is dismissed 
and defendanls wlio are omitted from par* 
ties or against wliom claim Is abandoned 
and claim proceedings and otlier 

objections— 5 

—And so also defeadaut bold to be 
liable is party. A 1 R 1929 Nag 179=1 R 1980 
Nag 208 = 123 1 C 432. 

—Bat it will depend eiiUrely upoii wlie- 
tiler his iiaaie has been struck olf from or 
retained on the record A I R 1920 Mud 484= 
49 Mad 491 = 50 M L J 205 = 1920 M W N 

251=94 I C 265. 

—So also such defts. and their represen- I 
tatives AIR 1920 Mad 687 = 50 M L J 307 | 
= 23 h W 533 = 1920 M W N 409 = 94 I C 123. i 

-- But not so if such person’s name is I 
struck out at plaintitl’s request and no ! 
decision on merits against him. AIR 1925 i 
Nag 118 = 80 I C 470. j 

—But whether a defendant against whom j 
suit is dismissed is or is not a party to suit ; 
for purposes, of s 47 depends on the circum- | 
stances of each particular case arid should be ! 
deeided by reference to decree, iudgment I 
and pleadings AIR 1930 Mad 817=54 M: 81 ^ 
= ( 1930 ) M' W N' 779 = 59 M h J 932 = 32 
h W 830 = lad, Rul ( 1930 ) Mad 1015= 127 

I C 805. 

—Person again-st whom tiie suit is dis- 
mi.ssed as having no concern with suit is not 
a party wliether his name remains on record 
is immaterial, it is otherwise where plainiitf 
abandons his claim against a defendant and 
suit dismissed again.st him. A I R 1930 Mad 
817=54 M 81=59 M L J932=32 L W 836=(1930) 
M W N 8l7=Ind Rul (1930) Mad 1045=127 I C 

805. 

— i^er.sons joined as defendants but 
didetcd before notice and before pleading are 
not parties under s. 47. A I R 1921 M' 559 = 
1921 M W N 098 = 66 I C 722. 

—Persons joined a.s defendants but held 
to be iinnecessarv are not parties A I R 1927 
Rang 137 = 5 E 110=101 I C 794. Compare 
0 C W N 727 = 29 G 090 whc^rein it is held 
that (lefts agminst whom suit is dismissed are 
not parties for purposes of this section. 

—When a party has been properly im- 
pleaded as one of the defendants in ;{ suit 
and the case against him would have pro- 
ceeded to judgment but for the fact that the 
elected to abandon part of hi.s case and 
the_ suit was in copscqueiice di.smissed as 
against thi.s deft he is a ‘'uiel't. against whom 
a suit has been dismissed.” within the mea- 
ning of the explanation to S. 47 of the Civil 
Procedure Code, 41 Mod 418 .= 34 M LJ 17 


C. P. C. (1908) S. 47— f Gonki ), 

( 22 ) Questions arising between the parties or 
t ft e ir re p resefi I a I i ves— ( Vim (ti) 

( 8 ) Defendants against wliom suit is ilisuiissed 
and defendants who are omitted from par 
ties or against wliom claim is abaiidoned 
and claim proceedingvS and other 

objections- 

= 22 M L 'P 532-^ (F B) = (1918) M W N 2.*! = 
7 L W 234 = 43 1C 935 (F IS). 

— Where a party to II mortgage suit <*x - 
onerated on the ground that besets up a lilie 
adverse l>oth to the mortgagor and mtui- 
gagee he does not remain a party to tlie suit 
for purposes of B. 47, C P Code. 4U Mad 904 
=32 M L J 532 = 21 M h d’ 121 = 5 L W 309 = 
38 ! C 297. see also (1917) M W N 93 = 5 L 
W 701 = 37 I C 673. 

—A deft whose name appears in the 
decree without having been struck off previ- 
ously from the record is a party with respect 
to whom the prohibition of a separate suit 
enacted in S, 47 of the C P Code applied 
notwithstanding that he has been exonerated 
by the decree passed by the court without an 
adjudication on the controversial questions 
between him and the plff. 23 M L T 200 = 45 

1C 671. 

— Where a per.son prior to the passing cd‘ 
a simple money decree, jHirchased from a 
discharged defendant properly against which 
the decree was sought to be executed though 
not affected by the decree itself he is not a 
i representative of that defendant within 8. 47 
I C. P. G. . 56 1 C 809. 

i —Improper party disdiarged l:>ut name 
! not struck off ceases to be party. A I R 1920 
Lah 202 = 27 F L R 194 = 93 1 C 92 1'. 

— Where a party has been struck viX 
: under the provisions of O. i, r. 10 of V P U 
; he is not a party to the suit. lie is not a 
i party within the meaning iR’ s. 47 of tjie 
; Gode. ■' A I K 1933 N 236. 

—Suit by prior mortgagee— Subsequent 
mortgagee impleaded but exempted can cha 
Ilenge validity of the decree in separate suit 

A 1 R 1920 All 475 = 48 A 574 = 95 1 0 147^ 

—A suit by person who was part^* though 
pro /brmii to' objection proceedings under O. 
XX I, r. 58 is barred, A i It 1920 l..>uc!h 04=88 

I C 541, 

— An order on apiilieaiion under ft XXI. 
r.95, by decree holder aucti<m purchaser is 
under s 47. The application is g<n’eriied by 
the limitation laid down in Art 182 and no't 
by Art 180. A I ll 1927 Nag 294=103 I C IIS. 

—The use of tlie present participle 
‘‘arising” indicates that the person should 
i. be either a parly to the suit or a represen ta- 
: live of the party to the suit at the time when 
; the question is raised If a suit had been 
■ witlnirawn against one defendant. wh<) aevor- 
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C. P. C. (1908) S 47 (Contd) 

( 22 ) Questions arising between the parties or 
their npm$mUims—{Contd ] 

{ 8 ) Defendants against whom suit is dismissed 
and defendants who are omitted from par- 
ties or against whom claim is abandoned 
and claim proceedings and other 

' objections— 

dingly disappeared from the suit altogether, 
or ■ when he had been exempted by the plain- 
tiff and his name had been struck off from 
the record, before the decr-;e came to be 
passed he is on the same fooiing as a stranger 
to the litigation. Similarly if a defendant 
. dies during the pendency of a suit and his 
heirs are not brought on the record and the 
decree is passed behind his back, his heirs 
^re not bound to intervene in the execution 
department, because their ancestor ceased to 
be a party to the suit. The mere fact that 
he was a party at one time would not affect 
the matter, when he admittedly ceased to 
be a party i before the decree came to be 
passed. 54 A 25 (34-5, 44) =1931 A L J 715= 
A,I R 1931 A 490=134 I C 236 (F B). 

— Suit;againsu executors and widow latter 
exonerated —attachment of property in her 
1, possession -successful claim by widow- 
plaint in suit not before Court iu appeal- 
cause of action against widow not disclosed— 
question of widow’s rights cannot be re- 
opened in execution proceedings under S. 47. 

A t R 1933 M 226 

—Parties to suit— misjoinder— on, exone- 
ration by plaintiff or striking out by Court 
the defendants cease to be parties to the 
suit. A L R 1933 M-393; see also A 1 R 1930 M 

817. 

—A person who has not rendered himself 
personally liable for the performance of a 
decree is neither a party nor the representa- 
tive of a party within the meaning olS. 47. 
1919 P C 55=42 Ail 158=46 Ind pp 228=22 
Oudh Cas 212=18 All L Jour 263=22 Bom L 
R 521=38 M L J 302=33 Mad L W 82=6 Oudh 
L Jour 6»2=55 Ind Cas 550. 

( 9 ) Disputes between aiiction purclumr 
andhistra7isfereeorjudf/7neM^d^ 

— S. 47 of the C P Code does not cover 
questions between a party and that party’s 
representatives, e g , a decree holder and 
Jjis transferee. In such cases the order 
passed, though made under S. 47 is only an i 
interlocutory order and not a decree and is 
not appealable. 1 1 S L R 74=43 I C f 65. 

<^ecreo- holder purcha- 
in, .irr-His ot the decree- 

!•'- h L B R I7r6< I C 63. ' 


C. P.C.( 1908 )S. 47 rt'ontdj 

(22) Questions arising betweesi the. parties or 
their representatives 

; ( 9 ) Disputes between auction purchaser and 

bis transferee Of judgment debtor— ((.’0/11^5/) 

—Dispute about identity of property 
sold between an auction-purchaser and judip 
ment-debtors cannot be entertained under s. 
47, A I R 1923 All 170 = 45 A 96 = 74 I C 995. 

—Dispute between auction -purchaser and 
representatives of judgment debtor is not 
within s.'47 . A 1 R 1924 All, 856 = 78 I C 665. 

— Adjudication between auction purclmser 
and judgment debtor is under s 47 A I K 
1924 Nag 328=20 N h ll 170 = 79 ! C 636, 

—A question between judgment debtor 
and auction purchaser, who i.s a stranger, 
does not come within s 47. A 1 R 1926 All 

509 ='95 1C 46. 

— Where a question of delivery of posse- 
ssion is raised between the parties to tlie 
suit the auction-purchaser decree holder on 
the one hand and the judgment-debtor on 
the other, the matter comes under s. 47. C P 
C 53 Cal 781 ( F B. ) followed, A L R 1933 

''C 582. 

/ to ) Disputes heiimen Decree bolder atid 
his assig?ieed 

—Questions between decree holder and 
his assignee left undecided— Order is under 
s 47 A I R 1922 Lah 396 = 4 Lah 1 4 J 259 = 

; 79 I € 5:46. 

—The question whether there has been a 
transfer of the decree, or wiiether .such 
transfer is benami for another can be decided 
by the executing Court. 32 1 C 524, 

,11 ) Dhpufes between rir^l auction purchasers. 

—A dispute as to possession between 
rival auction purchaser.s of the same pro- 
perty in execution of different decree does 
not fall within, the scope of S. 47 of the C P 
Code. A Court has no inherent power under 
S. 151 C P C to restrain the purchaser of a 
property in court auction from taking posses- 
sion of a propepty. 25 M L T 153 = 9 L W 81 

=49 I C P9. 

—Where in execution of a money decree 
a purchaser purchased certain lands and it 
was founcUhat the sale was iicdd after tiie 
pas.sirig.of a mortgage decree, but before 
.sale of the property in execution tticreof, 
held that he was bound by the sub.seijuent 
sale of the property in execution of the 
mortgage decree.' : 42 I C 624. 

—Sale mortgaged property in execution 
of money decree ])ending inorigage .suib- 
Question betwn-nni jmrehasr-rs in nuoicv mort 
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C P. C ( I 90S ) S ^ (Contcl) 

( 22 ) Questions' arisiiif ' between the parties or 
, : their repfesentatiYes—(C’o?//<l) 

( II ) Dispiftes between' rival auction 

Oo7idd ) 

gage decrees is under s. 47. 1920 M W N 787=: 

.. ' 12 L W 3I)() = 59 I C 894. 

—The rdaintift* purchased the land in 
dispute at a sale held in execution of a 
decree on a mortgage executed in his favour 
by the father of the defendants, Nos 4 to 0. 
Subsequent to the mortgage decree but 
before the sale in execution the lafidlords 
the defendants Nos 2 and 3 obtained a decree 
for rent against the tenants defendants Nos 
4 to 0 ainr purchased the holding at the sale 
held in execution of that rent-decree and 
settled it with the defendant No. 1. The 
plaintiff sued for possession of that land. 
IMd that the entire holding including the 
interest of piaiutifl: as tmrchaser, passed by 
the rent decree sale, that he was not entitled 
to use his mortgage as a shield against the 
purchaser under the rent sale, and that he 
ought not to be allowed to claim redemption 
of the decree on the basis of his rights as 
mortgagee. 21 ! C 126. 

— Par'ties and Representatives-Defaiil- 
tiog purchaser no party, Suit against-order 
to make good deficiency— Proper remedy. 7 
N LS 134 r 12 10 360. 

f 72 j Dhjnites heiuwA^n rJral holders. | 

— Sec 47 does not apply to question [ 
arising as between different decree holders | 
against same judgment-debtor in different i 
suit. U3 1 C 776 see to the same effect 97 I C ! 
102(1 = 1920 AIR M 1104 = 192G M W N 683 I 
= 51 M LJ 436. and 1925 Mad 1265=: 90 I C 
869 = 49 M L J 375=22 M L W 740; and 4 Cal 
L J 437 r 34 Cal 51=11 Gal W N 20 r 1 Mad 
h T 364; and 8 Ind Cas 4 =: 15 Cal 'W N 783; I 
and 1929 Rang 198=120 Ind Gas 693 and 1924 i 
Mad 97 = 32 Mad L T 155 and 1 Ind Cas 783= i 

36 Cal 136: j 

—(Contest between rival decree-holder for ! 
!' 4 jtea,ble distribution is not within the sec- 
iimi, 1922 Mad 09=42 M L J 473=1922 Mad W ! 
N 184 = 15 .Mad L W 421 = 30 Mad h T 178 = | 

67 Iiicl Cas 546; ' 

-'•Rent decree obtained by landlord— , 
‘Before .sale In execution, instituting second I 
rent suit — Decree after sale in execution of ! 
first rent decree— TeiKinC.s laorigagee, oldai- ; 


C. P. C. (1908) S. 41(Contd) 

( 22 ) Questions arising between tfie parties «f 
their representatives— CotM) 

( 12 ) Deputes between rivaNecree 

'holders— (CWwId) 

—Where a decree is sold and the purclm- 
ser applies for execution, and on attaching 
creditor of the decree-holder raises an objec- 
tion that the sale is fictitious, the dispute is 
within this section and it matters not if the 
judgment-debtor does not take part in the 
proceeding 32 1 C 524 = 20 OWN 679. 

— See also “ Parties ” attaching creditor 
infra. Where several decree-bolders against 
the same judgment debtor apply for satisfae 
tion of their decrees out of the same fund, 
any one of them i.s entitled to show that his 
rivaPs decree is a fraudulent or a sham one 
l)ut it is not open to him to do so in execu- 
tion proceedings. 38 Mad 221 = 29 I C 239. 

—Holder of decree sought to be executed 
by attachment of another decree is repu’esen- 
tative of holder of attached decree. AIR 
1921 Cal 580 = 35 C L J 109 = 64 I C 780. 

[13,14,10,10) Official Assignee if a represe^iiative 
of insolvent Judgment debtor. 

— Whether Receiver in insolvency is a 
representative of the debtor depends on the 
nature of the application. W'liere he objects 
to execution against ^ debtors properties 
as they had vested in him he is a third party 
and no second appeal lies from order on 
such objection— /1 7. interim Receiver is not a 
representative. 35 C W N 971. 

—The official Assignee claiming property 
on behalf of the creditors of an insolvent 
judgment-debtor is not a “representative 
of the judgment debtor wnihiu the meaning 
of the section. 1925 Mad 688 = 48 l\l L J 53i} 
r 88 Ind Cas 85. but see contra. 28 Calc 419 = 

5 Calc WN 761. 

{17} ^'Partief’- or represenkitke, 
meamntj oj‘ 

—“Parties to'siiit” means^ j>arties wlio are 
opposed to eacli other in the suit, though 
not necessarily as plaintiff aiid defendant. 
The mitnre of and the contentiorts 

between the -parties ought to be consiilered, 
and, if their rights cotdiici, the ([ucslion In 
one witlaui the meaiiimg of S. 47. 59 V 117 
(123) = 35 € W X H77 = 138 I C 17T = A I li 
1932 C126=IK 1932 C 427 = A L 11932 

C 4S0. 


idng and attaching surplus sale {iroce- 

eds' in meantime— Order that mortgagee 
decren Imlder had prior claim on Hurpiuksaln 
proct-nds— Mortgage not representative with* f 
in s 47 as his decree was passed after j 

mortgagor and Ituidinrd Ceased to im tenant t 
and Is-od lord— Order was non appealabie. i 
A I fl 1931 i\ii 262 = 34 C W N 701. - 

*'A. M, ('0 I' o ( % ) 


— A puisiiti ujiortgageu imideadod as 
defendant remaining r.r pavie b party to 
suit for the iHU'poses of R 47. Alt 1913 

M 498. 

— Decree m a suit— no relief in .speeifii* 
torraH ■■ ugainai ■■■ -tlio.. .petitifumT— deferidaid, 
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C, P. C. (1908)$. 47 (CowiiO ' 

( 22 ) Questions arising between the parties or 

their representatives— 

( 17 ) “Parties” or representative, meaning 

of— (Cowit^) 

deprived of possession in execuitoii of the 
decree — objection disallowed — suit to set 
aside — order in execution not barred- 
parties to suit within the meaning of the 
section. A. L R 1923 L 213. 

— Where one of the defendants dies and 
his heirs are not brought on the record 
and a decree is passed the heirs are not 
parties to the decree and a suit for decla- 
ration by them of the invalidity of the 
decree is not barred by s 47. A I R 1931 All 
490 - lud Rul r 1931 ) All 812 r (1931) A L 
J 715 = !34 ! C 236 F B. overruling 17 A 478. 

—The question whether a decree-holder 
purchaser is a party discussed. Even a third 
party purchaser may be a party. AIR 1931 
I^at 241 r 12 P L T 423 = 10 Pat 670 = Ind 
Rul ( 1931 ) Pat 337 = 133 1 C 337 F B 
—The defendant sued as a legal represen- 
tative, and against whom the suit has been 
dismissed is a party and objection filed by 
him as a mortgagee for removal of attach- 
ment is to be treated as petition under s. 47 
though it is misdescribed as one under O. 

XXT, r. 58. A I R 193! Rang 314. 
— A person whose claim has been upheld 
in execution proceedings is not a party to 
the suit in which the execution proceedings 
took place and has no right to invoke the 
aid of S. 244, 0 P C as a bar to the plaintiffs 
claim. 83 Mad 126 = 10 M L T 261=21 M L 
- J 887 = (1911) 2 M W N 237 = 12 ! C 73. 
— Ss. 47 and 144 C P C must be read 
together. The word “parties” in S.144 must 
be taken to include their representatives. 
* Representatives” does not mean only a 
party’s legal representative, but it means his 
representative in interest, and includes a 
purchaser of his intere.st so far as such 
interest is concerned and is affected by the 
decree. ( 1918 ) Hi 243 = 5 Pat L W 141 = 46 
■ ; . 1C 465. 

— Party ijxipleaded is party for all pur- 
poses — Party coiisiructively represented by 
another is party in capacity for which be is 
so represented A I R 1927 Mad 1043 = 51 
Mad 46=53 M L J 824=26 L W 775=106 I C 230 
overniling 24 M 658; and 30 M 1215. 

—Between parties means parties on same 
or opposite sides, A I R 1925 Mad. 353 =20 
L W 742 = 85 I C 209. 

hr to. the disputes 

‘“■® opposed to each 
^thci but also to disputes between parties 
l!ios.-uue side A I It ^7 Rang^rE 


C. P. C. (1908) S « {Co/i/r/J 

( 22 ) Qoestioos aiisiiig between the parties or 
tiieif representatives— (Co?n(/) 

■(.,17 ) “Parlies” or representatlve^'meaniiig 

of— 

—In order to attract the j)ro\ isiuns of S. 
47, it is necessary that the dispuiti uinst ho 
between parties who ai*e (>])poi!'e(i to each 
other in the suit. If the legal representatives 
of the deceased decree-holder are disjuiting 
as regards the shares to wiiich tlu:y uri* 
entitled in the inheritance of the deceased 
decree-holder, they ought to settle the ]K>!rd 
in a regular suit and they cannot do s(j hy 
way of application for execution of the 
decree. 13 P L T 557 = A 1 li li)32 P 329 = 1 
R 1932 P 283 =140 I C 97 (I) = A L R 1932 P 

732. 

—Sub, S. ( 3 ) of S. 47 is ancillary to Sub 
— S. ( 1 ) and not an independent provision 
and comes into operation only when there is 
a dispute between the parties relating to the 
execution, discharge or satisfaction of the 
decree. Sub— S. ( 1 ) comes into operation 
only when there is a dispute between the 
parties to the suit or their representatives iii 
execution proceedings, iield that the dispute 
between the legal representatives of parties 
in execution proceedings could not he deci- 
ded under S 47, (3) C P.C. AIR 1933, B 41 1. 

—Question between jointly decree holders 
is not under s. 47. A I R 1927 Pat 288=6 Pat 
386 =.|63 ! C 724. 

‘‘Parties” in s. 47 refers to parties 
ranged on opposite sides and not as tao 
decree* holders A I R 1925 Nag 186 = 2i K L 
R 34 = 82 I C 734. 

-Questions between co- decree holders 
are not under s, 47. A I R 1924 Mad 518 = 32 
M L T 118 = 70 I C 329. 

—Conflict between judgment debtors s. 
47 IS not applicable, A 1 R 1929 Ail 291 = 51 
xA 752 = (1929) A L J 757 = lad Rul (1929) 
A1M016 = 1 19 I C 44CI, 

—Questions between defendants 
are covered by s. 47. AIR 1924 Ma<i ;-.05 - 
45 M L J 478 = 18 L W, 311 = (1923) M W N 
G62 = 7?!CI48 

— S. 47 is not necessarily confimni to 
decree-hoiders, on the one side, und iiuh*- 
meut debtors, on the other, and is wi(h- 
enough to cover a dispute between nV'. 
defendants who may be parties iti a rmrtiiion 
suit. 1932 A L J 1030 (lfi38)=A L R 1933 A 27. 

-The question of the eijiiifies between 
the judgmout oebtors as to who will he 
entitled to delivery of tlie properties even 
though the deposit is by one unly is no 
emu t and delivery 
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C. P. C. (1908) S. 47 (Co?4rl) 

( 22 ) Questidiis arisliif between tfie pa rties or 
tiieir represeiitatives—f Co/^^cy 

( 17.) “ Parties” or representative, meaning. 

of — {Concld) 

— Quesiiofi of coutribulion as between, 
• It! fen dan is in h, mortgaj^e suit see. 1023 Pat 
44 ( 4.4, 45 ) r 71 I G"" 26 = 1926 P H' 0 C 6 r 
3 Pat L E ( Civ ),245 r 4 Pat i T 390. 

—For ilie tests laid down as to the Jiiea- 
ning t)f the word “representative ’’ see. A L 
R 1933 L 229 = A I il ,!9Ji L 352, 

—A representative of party to suit in 
eludes not nierel.y legal representatives in 
ilie sense of heirs, G.^ecutors or administra- 
tors, but representativeS'in-interest, that is, 
any transferee of the decree-holder's interest 
or any transferee of the judgment debtor’s 
interest, who, so far as such interest is 
concerned, is bound bv the decree. 36 OWN 
93 (95) = 138 I C 64 r A I ll 1932 G 423 r I R 

1932 C 386. 

—Purchaser of property of jiidgraent- 
debtor in executio,n of a money decree sub- 
sequent to the attachment before judgment 
of the same in another suit is a representa- 
ti.ve of, and can intervene under S. 47 to 
resist the execution of his deere,e in that 
suit. 63 M h J 941 r 35' L W 844 = 1932 M W 

n 1335. 

—Purchaser of proffer ty subject to mort- 
gage chai'ge is a represoritative of jadgmcfit- 
(lebtor. Charge is therefore realisable in 
execution i>rocecdings against him. I R 1932 

L 668(1.) 

*"-‘‘Heprescntative.s ” include as.sig,f,iees or 
successors to the interest of party. A I R 
1926 Gal 798 = 53 Cal 781 = 43 G L J 345 = 30 
G W ,N 649 = 95 I C 494. 

( IS ) Rmnedies jor persons not parlies hut 
are affected bp execiition. 

— Ft'-rson not party can apply, or sue for 
recovery of possession of properties deli- 
vered in execution. ' I Lah L 3:230. 

' — A iin e:.\'ecutioii of a decree against 
U sought to seize the niovoable property’ 
of IFs father 0 who thereupon to avoid the 
attachment paid the amount natned in the 
warratil under protest and applied under U. 
21 E 58 C P Code for return of the nioiwy. 
field, {I ) that O. 21 R 58, C P <’ode was 
inapplicable as no |')roperiy had been 
attached: ( 2 ) that G’s cilain'i could not be 
determined in exeeuiion insder S. 47, C P 
Code and as he wa.s neither a party to the 
suit nor his representative, couhi only be 
enforced in a .separate .suit. 9 S L E 2i3 = 

3'4 I C 492. 


C. P C. (1908 )S. 47 (Contd) 

( 22 ) Questions arising between tlie^ parties or 
their represfiiitafives—(Co>/id) 

{10) Eoeershne7's of Ilindti wido IV. 

— Claim of reversioner as third party 
allowed— S. 47 does not apply, A I R 1924 
Ail 292 = 71 ! C 1912. 

( 20 ) SnreAtj. 

— Liablifey of surety can be enforced in 
execution even ‘where security is given by 
hypothecation of immoveable property. A 1 
E 1924 All. 105 = 45 A 649 = 21 A h J 604 = 
L R 4 A 356 (Civ.)=74 I C 927. 

— Under the the present Code a surety 
for due performance of acts luicier a decree 
is to be deemed a party to the suit under the 
terms of .s. 145, C P C. An order respecting 
liis liability is therefore appealable. A L R 

I933 N23!. 

— And a surety for payment of decretal 
amount c.m contest his liability as between 
himself and decree-holder under s. 47 only. 
AIR 1930 Lah 399 = ind Eul ( 1930 ) Lah 
■ 414 = 123 ! C 126. 

— Suit by decree -holder against supratdar 
onground that he had aulfered loss by the 
supn'atdar mi.sappropriating the property i.s 
barred. A I E 1929 All 266 = { 1929 ) A L J 

80=113 1C 751. 

—A Suprakkir being a surety hi.s liabiUty 
can be enforced in execution AIR 1928 Lali 

181 = HI 1C 592. 

—Order against,' surety for arrest, whe- 
ther party 8. 145 of Code, See 20 C L J 129 = 
11 C W N 1085 = 27 I C ID. 

— S. 145, ‘ G P Code, amplifies very coii'- 
siderably the. provisions of 8. 253. of the old 
Code, so as to make a surety, and one who 
has executed a bond under 8 55 (4), a p:irty 
to the suit within the meaning of 8- 47. 
i { 1916 ) 2 U B R 103 = 34 I C 247=10 Buf I T 
' 15.. 

—Hypothecation of property does, , not 
make a surety par tv under s. 4,7. A ,1 R 1919 
P C 55 = 55 I C 550. 

— Fartius and representatives— r 
whether party or not can be |>rocecded 
against, in 'execution. A I'E 1924 Kag 258 = 
20 N L E 93 = 7 N L J, 130 = 80 I C 49 over- 
ruling UniR 178. 

— Surety i.s party and can raise plea of 
fraud in execution.' A I R 1925 Lah 618 = 7 
Lah L J 457 = 26 P L R 561 = 1 2 i C 25?. 

—Surety’s right to raise by application 
under, S. 47 a plea of discliarge— Judgment 
debtor’s application under O 21, r 2 rejected 
prevhnisly on ground of limitation— Hurety 
not entitled to raise same question 
^ ligaiii ,i,U" such a case , M 0 1354 = 36 C W N 
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C. C, {m%) S. il (Oontd) 

{ 22 ) Questions arising between the parties or 

their representatives'— fCon^fi) 

( 20 ) Surety— (6WW; 

663 = 139 I C 902 = 1 R 1932 C 682 = A I R 

1932 C 729. 

---lliird party fumisliiiii security on 
behal! of iudgm'ent debtor — Suit by surety 
to cancel the securitybond on the ground of 
fraud. 38 M L J 65 = 43 M 325 r 55 I C 363 
-11 L W 45 =: 27 M L T 207rl920 M W N 11 4. 

( 21 ) 'Vransferee from am'lion purchaser and 
Judgment debtor and helween the former and 
transferee. 

— Question between auction-purcliaserv 
decree*holder and judgment-debtor as to 
identity of property sold, separate suit lies 
AIR 1925 Ail 703 = L R 6 A 282 Civ = 87 

IC 641. 

—From decree- holder auction-purchaser is 
representative and cannot bring separate suit 
unless judgment-debtor is holding as licensoe 
from decree- holder. AIR 1930 Cal 586 = 
Ind Rul (1931) Cal 68 = 51 C L J 560 r34 C 
W N 1059 = 128 I C 244. 

( 23 ) 'fransj' ree from jtidgmeut<kbtor. 

— Petition by traiisferee from J. D. s. 47, 
applies AIR 1928 Cal 9 1 = 54 C 1064 = 107 

IC 357. 

—Because purchaser of mortgage property 
covered by decree is proper party in execu- 
tion. AIR 1924 Pat 367=1 Pat L R 139 = 72 
1 C 862. see also 14 P B 1912 = 113 P W ll 

1912 = 14 i C 40. and 41 Cal 418 = 25 I C l 18 

—But purchaser from judgment-debtor 
who was ostensibly owner is not his repre- 
sentative. A I R 1921 Bom 45=45 B 812 = 23 
Bom L R 254=61 1 C 287. 

—A I! d transferees pendent e Ute cannot be 
representatives of tbo transferor for purpo.se 
of attacking the decree holder’s right to sue. 
AIR 1928 Bom 65 = 62 B 208 = 30 Bom L R 

102 = 108 I C (7. 

— Nor is the transferee under inoperative 
transfer pendente Ute representative of judg- 
ment-debtor. A I B 1921 Mad 559 = (1921) M 
W N 698 = 66 1 C 722. 

—So also vendee from judgment-debtor 
before attachment does not become his 
ropre.sontaiive and is not bound by any 
proceedings against the judgment debtor 
subsequent to date of sale. A I R 1927 Mad 
450 = 99 !C 989. 
^ ---No suit will lie for recovery of posses- 
sion of property at the instance of a trans- 
teree from the judgment-debtor during the 
i>on deucy of the execution, againstthe decree- 


C. P. C (I908)S. 47(Co?i(d) 

- ( 22 ) Questions arising hetweeii the parties or 
;theif representatives -~{Contd) 

( 22) Transferee from incipient- 

debtor— (CVmW) 

■ holder , purchaser iir , Coiirt-auciio.ri. The 
question is one relating to execution ana 
; arises between parties or their representa- 
tives and must be dealt with in execution. 

44 le 978... , 

—A purchaser of property not directly 
mentioned in the decree is not a legal repre- 
sentative of the judgment-debtor and a 
claim petition filed by such a purchaser 
cannot be treated as a petition under S. 47 0 
P Code. (1916 ) 1 M W N 287 = 3 h W 289 = 

3JI.C.84. 

—Purchaser of a portion of an occupancy 
holding without landlord’s consent is a 
representative of the judgment debtor under 
S. 244 C P Code of 1882. 42 Cal 172 = 20 G ,L 
J52 = 18 C.WN97i = 27IC6l (FB). 

—The judgment- debtor in a money decree 
sold certain property belonging to liim. 
On the same day, the decree holder applied 
for execution and sometime afterwards 
attached property and purchased it himself 
in execution. Held, that the first private 
purchaser was in no sense a representative of 
the -judgment debtor in asmuchas the 
decree which wqis being executed had no 
relation to the property and that bis title 
was superior to that of the subsequent 
execution purchaser. 15 C W N 711 = 9 I C 

■307. 

—Mortgagees deriving title prior to the 
decree and tenants at will could not be re- 
garded as representatives of the jndgment- 
debtors and that even if they could be so 
regarded, they were bound by the decree. 
122 P L R 1917 = 78 P W R 1917 = 39 I C 772. 

— The purchaser of the whole or part of 
an occupancy holding not transferable by 
custom is not a representative of the judg- 
ment debtor and so entitled to object to the 
sale under 8. 47 of the G P Code or maintain 
proceedings under 0, 2!, R. 100, C P Code. 3 

Pat L J 579 = 4 Pat L W 129 = 43 I C 969. 

— Judgment-debtor— Tramsferce of pro- 
perty from— Execution of decree against 
—Right of— Transferee t»akiag up position 
of representative of judgment-debtor bound 
by decree to extent of interest acquired by 
transfer— Effect See 36 C W N 93 ( 95-6 ). 
Plaintiffs not originally suing on equitable 
mortgage— Simple money decree passed — 
Mortgage— Property sole! by debtor— Decree 
executed against mortgaged property— 
Yendee— Objecting-PIainliff filing decla- 
ratory suit as . .regards '.' mortgage— Decree 
granted— Subsequent execution proceedings 
order in— Appeal by vendee— Yendee ^ a 
representative. A L R 1933 I 193. 
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C. P. C C l 908 ) S. 47 CContdJ 
( 22 ) (Jiiestiofis arising l)etween the parties or 
their represeotatives— 

(22) Transferee from ludgment- ' - ■ 

^QbUr —{Coneld) 

' ' ' I 

— lAfroclosure proceedings-— Transfer ! 
}>entlr.}df. //V-c— Mortgagee executing decree | 
against transferee pendmde Uls — Objection by 
latter —Appeal. A L R 1933 A 2 6 =: 1933 
A L J 1 13 r 1 A W R 571 r A I R 1953 A 201. 

( 23 ) Transfaree from, jdmntijf. 

— An order passed under O. 21, r. lb, I 
C P C allowing execution at the instance I 
of an assignee of a decree is not appealable | 
as an order, but is {ippeaiable as a decree ! 
iin,der B 47, as the assignee was represen- | 
tative of the decree holder — Within the 1 
meaning of that section and the decision 
related to execution of the decree between 
the transferee and the judge merit -debtor. A 

L R 1934 L 178 

— Decree holder duriug the pendency of 
suit in which subsequently decree is passed 
assigning his rights to third party who is 
not brought on tlie record. , Assignee has no 
right to execute the decree. A I R 1927 Sind 

78 = 97 I C 257, 

{24d^3) , MiBc&lkimom Cases. 

—^■Proceedings for recovery of Commis- 
sioners’ fees are not. between the parties to 
a suit for the execution of a decree, within 
s. 47. A 1 R 1924 All 122 = 74 1 C 186. 

—Person .acquiring title before attach- 
ment whether can be joined as party (Quaere) 

A I R 1927 Mad 450 = 99 1 C 989, 

— S. 47 of the C P Code is not applicable 
where a question arises between the judg- i 
ment-debtor and a person who was his part- ; 
iicr ill the subject matter of the suit but not ; 
a party to the suit. 36 I C 68!. 1 

— Roprese!.'itative— Purchaser of holding : 
from tenant See 18 C W N 971. i 

' Jjaiidlord pre-empting absolute oceu- : 
p.iiu’.y land under s. 6, C P Tenancy xict ; 
after sale in decree against tenant is not his i 
representative. A I RT930 Nag 199rlnd Ru! i 
('!930j Nag 262 = 26 N LR 187 = 124 I C 246. ! 

— I^lortgagee of paint is representative of ; 
pahdfinr. \\ I R 1926 Cal 356 = 90 I C 955. ‘ 

— Purchaser of nori-transferabie occu- ; 
pansiv holding whom landlord has accepted ; 
;),.s tenant can take objection to execution ^ 
proceedings against original tenant in respect ; 
of Ins holding. 64 1C 124. ; 

—Suit ftp' possession against trespasser— j 
Defendant lessee pending suit is not .his •! 
representative. A I R 1922 P 0 3b4r:U h , \ 


C. P. C. ( 1908 ) S. 47 (ConldJ 

( 22 ) Questions arisinf between tlie parties or 
tlieir representatives— ( Vontd) 

( 25 ) Miscellaneous Cases— (Cowf<7) 

T 131=49 I A 220=43 M L J 589=1 Pat 5Slr 
24 Bom L R 1251=27 C W N 29=36 C L J 542 
=20 A L J 988=16 L W 905=4 P L T l=L E 4 
' P C 1=68 I C 973. 

— Question between assignee of decree 
and purchaser of propertv included in decree 
is not under s, 47. A I R 1927 Mad 240=98 I C 

856. 

—Decree not a decree for sale of property 
but only money-decree against widow trans- 
feree from a widow can object that decree 
cannot be executed against the transferee 
unless the transferee is proved to be widow’s 
legal representative. AIR 1930 Mad 688 = 
(1930) M W N 337 = 53 M 750=Ind Rul (1930) 
Mad 795 = 125 I C 539. 

— Decree assigned — Assignor and assignee 
dead-Qiiestion between their representatives 
is within s 47. A I R1927 Mad 903 = 26 L W 
I 308 = 39 M L T 176 = (1927) M W N 639=53 
ML J 568 = 105 1 C 405.' 

I — Prior mortgagee party to subsequent 
I mortgagee’s suit remains party. A I E 1924 
; All 752=22 A L J 683 = L R 6 A 15 Civ =82 I 
I C80. 

— xA Legatee or imiversa! donee is a repre- 
sentative : A I R 1930 0 268 = 7 0 W N 523. 

— A Collector applying under O. 33 for 
payment of Court-fee in pauper suits is now 
a party within S. 47 and an order on his 
application is one under the section 12 Ind 
Cas 29 = 35 Bom 448 = 13 Bom L R 686 and 
4 Pat L J 166 = 50 1 C 315. 

—Manager Court of Wards in possession 
of J. D’s property is his representative. A I 
R 1925 Pat 179=4: Pat 17.2 = 6 P L T 4U0 = 
(1924) Pat 310 = 84 I C 620. 

—Questions as to the liabilities of legal 
representatives of i-eceiver. see 30 Ind C.a 3 
383 = 39 M 584 = 18 Mad IT 127. 

— Companie..s Act S. 171— .Decree against 
company sub.sequentlv in liqiiidation-Trans- 
fer of decree— Application by transferee tor 
substituti'On— See 41 A. 432 =*17 A L J 464= 

50 I C 115. 

— Decree against ostensible re-presenta- 
tives— Execution against real representati^-es 
—Practice and Procedure. See 22 G .L J 272 
= 20 C W N 58 = 30 I C 829. 

— Setting aside— Sale in contravention' 
of O, 34, R. 14. C P C— Stranger auction 
purchaser— Eights of See 22 Bom L B 670 = 
58 I "C 23L= 45 B 1,74 = 1921 i 281. 

—Where after the attachment of the 
judgmenLdebtor’B ..property in execution of 
a money decree the property was sold in 
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C P. C. ( ) S. il {Co7itd) I 

{ 22 } Questions arising between the parties Of | 
their representatives-’(C'o7icZrl) 

( 25 ) Miscellaneous— (Oo??cy) 

execution of a mortgage decree and the. 
purchasers applied to the court for exemp- 
ting the property from sale. Held, that the 
purchase being subsequent to the attach- 
ment the application could not be treated 
as a claim or objection under 0. 21. R. 58. 
That as the purchasers were really setting 
up an antagonistic title based on their purc- 
hase, they could not be slid to be represen- 
tatives of the judgment debtors for the pur- 
poses of S. 47 of the Code. An order exem- : 
pting the property from sale on the appli- i 
cation of the purchasers not being contem- 
plated by any provision in the code was with- 
out jurisdiction and can be set aside by the 
High Court in revision. 15 C W N 542 = 91; 

; C 194. I 

(23) Questions relating to the execution of j 
the decree. j 


C.,P. C. (1908) S. 47— ( Cordd } 

( 23 ) Questionsirelating to the execution of 
■ the decree— 

-—Legal represeiitativcs, decree again.‘:d 
Property sold in execution, see 39 All 4 i = 
14 A L J 846 = 36 I C '28l. 

—Limited owner— .Decree' against—Sale 
of estate, after death of owner, not aiio- 
wabie if decree is personal 33 ! C 83. 

— Where a decree-holder purchaser is 
placed in possession and the sa|e is subse- 
quently set aside and the properties are agaiis 
proclaimed for sale the right of the judgmen t- 
debtor to have the mesne profits for the 
period of the decree-holder’s occupatioii of 
the property is a matter to bo decided In 
execution proceeding and the judgment 
debtor is entitled to have the same set off 
against the decree amount. 7 Bur L T 64 = 

24 I c m. 

— Ill execution of a personal decree 
against a Hindu lady with a limited intere.st 
I in the estate, obtained in asuit, the phiadings 
j in which raised the ciuestion whether the 
! debt had been incurred for legal necessity, 



— Decision whether a decree-holder is 
entitled to enforce default clause of an 
instalment decree, because he has accepted 
part payments after defaults adjudicates a 
question relating to execution of decree. A 
IB 1929 Lah 390= 113 I C 541. 

— Partition decree directing payment by 
one sharer as compensation for excess 
portion— Payment must be enforced by 
execution. A I K 1926 Oudh 230=91 I C 1009. 

—Set off not ciaimeci in suit cannot be 
claimed in execution. A I B 1924 Oudh 434= 
11 0 L J 317 = 27 0 G 248 = 81 i C 651. 

—Order in which properties are to be j 
sold if affecting substantive right.s-Questioii 
is under s. 47. A I B 1924 Mad 365 = 45 M L 
J 478 = IS L W 311 = ( 1923 ) M W N 662 = 

77 I C 148. 

— Lluestion relating to execution, etc,, can 
be raised in defence to suit. A I B 1921 Mad 
279 = 41 M L J 261 = 14 L W 424 = ( 1921 ) 
M WN 536 = 70 iC 303 

— Purchasers in execution of a mortgage 
decree must be treated as assignees of the 
rent decree obtained by the mortgagors in 
the meantime and must be treated as repre- 
.sentatives of the original decree-holders I 
within S. 47 C_P C. 57 1X 874. 

^ — Confirmation of execution sale— Lease 
of property sold by judgment-debtor after 
sale and prior to--Rent due under— Prohibi- 
tory orders against judgment-debtor from 
recei'nng, and against tenant from paying— 
oonrt nas power to pass, under S. 151 but 
Iiot uiider O 21. r 46 or S. 47. 1932 P C L 442 

r "i = 136 I C 4=1 R 1932 

Jj 180 = A I R 1932 I.I 295 = A L R i9J2 L 442 

(Civ). 


the decree holder, in order to make the 
estate liable, is entitled to adduce evidence 
to prove the necessities for which the debt 
was contracted. 29 1C 181, 

— The section does not concern orders 
determining incidental questions merely as 
to whether proceedings are to be conducted 
in a certain way or not. The latiguage of Jlie 
section clearly indicates that the questions 
contemplated by ihe section must he oC a 
nature sucli that it is possible to suppose 
that but for the section they could have 
formed the subject of determination by a 
separate suit. 10 A ij J 56 = 34 A 530 

= 15 1 C 50. 

— Whether an order in execution procee- 
dings is within the scope of S. 47 depends 
upon its nature and contents. If it decides 
a question relating to the execution, satis- 
faction or discharge of the decree and if the 
decision has been given between parties io 
the suit or their representatives in intci'cst; 
the order of the Court falls within the scope 
of S, 47 and is a decree within the meaning 
of S.. 2.^15 ' C L J 89 •= -16 C W N 736 
- = 13 I C 365. 

—Arrangement between . parties-Substao- 
tially adding to decree— Sanction of Court— , 
Execution after coming into force of new 
code— Enforceability. 11 M' L T 18 = ( 1912 ) 
M W N 9 and 458: = 22, M L J 159 

,, = 13 I.C 214. 

—The question .whether a sale held in 
execution of a decree is valid or invalid on 
the ground- that it is not warranted by the 
decree is, one relating to the execution.' The 
^ question of .the construction of a decree is 
one relating to executiou. Therefore, the 
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CAP. C. (1908) S,' 47 fCV)?dd; 

( 2J ) Questioiis relatiiif totlie execution of 

the decree -“(CWd) 

question whether the actual execution of a 
decree is in excess of the decree itself I’elates 
to execution lO M L T 527 = ( 1912 ) M W ,N 

44 r II 1C 133. 

—Question relating to ‘ Execution, satis- 
faction or discharge of the decree ’’--First 
suit for possession—Decree therein— Exe- 
cution barred'-'Second suit See. 194 P R 1914. 

— Expar i e decree —Execution proceedings 
under— Decree set aside and fresh decree 
on uierits— ElVeot to make ai! proceedings 
nullity see. 10:5 P R ll)ir>r35 I C 110. 

— Decree— holder taking surety boiid out- 
side court — Ihiforcement of sorety-ljoiid iii 
execution not permissible, see 8 L W 507. 

— ( h ) A(ljH.Htmeni or lut frr/mii of decree : — 
See under the heading (24) Questions rela- 
tinf 4 ' to discharge of decree. 

— ( c ) Atjrecnieiit as fo mode of execntlon of 
decree : — Pre-decree agreement as to manner ^ 
in which decree is to be executed can be set 
up. A I ll 1924 Mad 611 = 46 M 1. J 240 = 19 
L W.27 = (1924) M' W N 144 = 77 I C 547. 

— ( c ) A pplkafixm hij deereeAiokhr to sat 
aslda (tfder enferbuj sailrfaciton ofdecrejB'.—Kn 
application by a decree-holder to set aside an 
order entering up satisfaction of the decree 
on the groumi of fraud of the jiidgment- 
dubtor is mairit iinabkx S. 47 C F C bars a 
regular suit. 57 i C 898. 

— Where in a!< n])pHcation to enter satis- 
faction of decree by judgment-debtor, the 
decree-holder objects that the compromise 
was elfectod by fraud, the question must be 
detdt with in execution ju'Ocoedings and no 
separate suit lies 41 All. 446 r 17 ALJ 

677 = 50 1 C 65. 

— ( _/ ) pp] oud doi far !ro.th<U‘c tp' di’crec:- 
Ap])iicalion fur tramder of deere.e for execu- 
tion to another Court is not a,n application 
for (ixccution of the d'.'crec. 9 I C 246. 

— ( !^ } A\ ppi/rtp that jiropeetp shaejd 
or shonld }n't! tie sold eidficd to hicmmlo'aitcc : — 
Application that I'uaqjert ics sliould not be 
sol<i siibject to iucuinbram es as notified is 
one under s. 47. A I ll 1926 Pat 164 = (1926) 
Pat 76 = 1 IMi H 56 r 72 I C 860. 

— Qhtcsiion^n laiine to execiition iMori- 
gagt^ siiii — ih'ior m'.'rtgagce inq-deaded as 
party btit uHowisii; deerre e.r partr jigainst 
in.m — Mna! Piccrec — A}u4ic:ition bv ]u-ior 
morlgagco umlcrtb64, U. 12—A ntdicaiioii 
lies lUider S. 47 Scm. 27 I C I6i 


C P. C (1908) S. 47 ( Conid ) 

( 23 ) Questions relating to tlie execution of 

the decree — {VAtnid) 

mined by an executing Court. The District 
Board imposed a tax ( Haisiat ) and the 
piaintifi’s obtained a decree for permanent 
injunction to restrain the l^ard from reali- 
zing the tax from them on the ground that 
the tax was illegal and ultra vires. The 
Punjab Legislative Council subsequently 
passed the A^alidating Act ( 6 of 1927 ) vidi - 
dating the imposition of the tax I’he plaiii- 
tifl's presented a petition for execution of 
their decree against the Board, which oppos- 
ed it Held that the tax which the Distriei 
Board are now trying to realize is not uliiii 
vires. Hence the decree could not l.>e executed, 
as regards the realization of such a tux A L R 

1933 L 726. 

— But distinguisli this case from the 
merger of the original decree in the appellate 
decree in which case it is the appellate decree 
alone that can be executed. Where, however, 
the appeal is dismissed for default, the ori- 
i ginal decree is the decree to be executed. 44 
Cal 954 = 24 C L J 526 r 21 C W N 776 = 38 

IC 493. 

— Executing Court can reeognise an ex- 
titiguishment of decree protanto. 42 All 544 
ri8ALJ 690 = 58 i C 743. 

—Cause of action merged in decree— 
Further remedy by execution. Bee 16 A L J 
. A 685. 

. — Bxparte Decree— Transfer of decree — 
Decree set aside without notice to transferee 
— Transferee -not entitled to execute decree. 
See 29 16 673. 

— Impartible Estate — Decree against ho! 
der for the time being— Executable agaiiisl 
I successor. Hindu Law, see. 2 Fat L j 16Hr 
I 69 I C 66 = i Pat L W Mn. 

i — Debtor discharged after insolvency— 

I Decree obtained by creditor without km)w 
i ledge of insolvency proceedings— Exeiriiiiof! 
i of see. . ■ A f4 li 1966; A 690 r i A W R 424 

: — Decree— Execution of— Drder consig- 

, iiing execution aiqdicatioit to the rec<o‘d 
room— Restoration of decree-holder*.^ iii- 
stmice— Judgment-debtor can object to 
i restoration, see- A I, R 1933 1. 455. 

— Order declaring decree executable 
against property and roi perhcm of jutig- 
raent-deldor is decree. A i R IhiM Lah ic 4 

= 75 I € 1039. 

— Execution* of foreign decreccin llritisli 
Imiia— .Dcercui can he objeeled to. A I li 
1925 Mad78« :: 21 L W 360 = 16 I C 192. 


““( I'^xecotohn ti ij i'C .onti i .t'ac^^ttaddd/! 

A Jeem, The qinstion u heller a decree 
is or is not c:tpa!4c of execution within* 

the Scope of S 47. F P E and .*40 be 


— { j } iAxpUfie order *jn\fdiug lea re to 
applfi fiA* r.feadkfU:-^An ex 'parie order 
granling leave to apply for cxeculion is not 
decree tnu* has it- force of a decreto A I If 
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C. P. C. {I?08j S. 47 iContd) , 

( 23 ) Questions relating to the execution of 

the decree— (Conid) 

1929 All 390r( 1929 ) A ^ J 558 = Ind Rul. 

( 1929 ) All 465 r 119 1C 865. 

_( 7 ;) Fraudulent concealment of saiisfac- 

tion of decree-.— The question whether a judg- 
ment-debtor satisfied the decree andtwaa 
fraudulently kept, out of all means of ex- 
ercising his right to apply m Dourt comes 
within R. 47 of the C. P, Code. 30 C L J 

248= 53 1 C 67. 

—( m ) Leqalitr) of order for payment by 
instalments -.-Ordev for payment byinstal- 
ments can be passed in execution in Burma 
-Question whether s«ch order can be 
nassed comes under s. 47. AIR 192b Rang 
19?= 4 R 247 = 3 Bur L J 143 = 97 I C 1037- 

n) Objection to transfer of decree :— 
Transfer of decree— Objections by judg- 
ment-debtor-Order »“g„°5jection^ 

whether a decree, see 33 M L J 3b6 - 33 I C 
whetnei aa ^30 r 19 M L T 235= 1916 

MWN155. 

— ( 0 ) Ohjections to execution of decree: — 
Objections to attachment and^sale on the 
ground of exemption under s. 60 0 P C are 
objections under s. 47 and are gOYorned by 
Art 106 of the Limitation Act. A L R 
' 1934 N 62. 

—There is no such provision so far as 
objections under S. 47, C. P. C., ;are con- 
cerned and when the first objection was 
only dismissed in default and not on merits, 
there seems to be no good reason why a 
Rpcorid petition should not be entertamable. 

^ AIR 1932 L 643< i;. 

—An objection by judgment- debtor that 
the property is not liable to sale under s. 
60 (c) Civil Procedure Code, falls under 
s 47 not under 0. XXI, r. 58, and is govern- 
ed by Art il81, Limitation Act, when he 
has not been dispossessed. A I R 1931 Bom 
446 = 33Bom L R 781 = Ind Rul ( 1931 ) 
Bom 442 = 133 1 C 858. 

—The judgment-debtor cannot raise 
an objection that the property sold is not 
saleable in a suit for possession by the 
auction purchaser. The executing Court has 
in exclusive jurisdiction to determine the 
auestion 33 0 W N 795=56 C 467, followed. 
24 C 325, distinguished. 16 C 1; 21 C 323, 
approved. A I R 1931 Nflg 27 = Ind Rul 
^ (193i)Nag58=l30IC 154. 

— An objection by the representative of 
a deceased judgment-debtor to the execution 
of a decree on the ground that the pro- 
perty attached in satisfaction is his own 
property and not assets held by him as the 
representative falls within 1 he scope of S. 
47 of C P Code. 20 0 L J 481 r 19 C W N 

517 = 37 1C 321. 


C. P. C. (1908) S 47 (Oonid) 

( 23 ) Questions relating to tlie execution of 

the decree— (Co/d.d) 

—II a judgment-debtor, does not ,set^ up 
rights acquired pendenle lit e before final 
decree he cannot set up such rights to, resist 
execution. Ind Rul (1931) , All 758^=^03 

—Plea in bar of execution— Agree iuont 
prior to decree, but not attacking it can 
only be set up. A 1 R it)3l Mad 399 = 
(1930) M W N lb 2 =32 L W 919 = £4 M 184 

= Ind Rul ( 1931 ) M;ad 338 = 129 I C 818. 

—Objection based in pre decree agrte^- 
meut cannot 'be entertained A 1 11 1927 

Rang 48 = 5 Bur L J 142 = 98 I C 1956. 

—Where the parties to a suit enter 
into an agreement to treat the decree that 
might be passed in ihe suit as partly in- 
executable the agreement cannot be recog- 
nised by the executing Court as a bar to 
the execution of the decree. 43 Mad 725 = 

■ 39 M L J 222 = 12 L W 41= 56 I C 976. 

—Execution sale— Non-transferability 
of holding see. (1920) Pat 221 = I PL T 742= 
57 I C 261. and I! C W N 76; and 23 I C 939; 

arKl7IC48. 

—A plea in execution that certain pay- 
ments were made towards the decree even 
before the decree and that credit should be 
siven for such payments is not admissible. 
A I R 1931 Mad 399 = 32 L W 919 = (1930) 
M W N 1152 = Ind Rul ( 1931 ) Mad 338 = 54 
M 184= GO M L J 721 = 129 ! C 818. 

—A decree agreement not to execute 
cannot be dealt with by the executing Court 
under s. 47 AIR 1928 Rang 36 = 5 R 685 
■ .= ro7' I C: m. 

’->A 7 tte decree agreements not to execute 
question is under s. 47. A I R 1925 Mad 591 

= 48 M L J 277 = 21 L W 725 = 87 I C 297. 

—Post decree matters can alone be raised. 
64 P L R 1922 = 4 U P L R ( Lah ) 93 = 67 

, IC, 753. 

— Events subsequent to sale in execution 
are part of execution A I E 1929 Pat 559 = 
Ind Rul (1929) Pat 609 = 119 I C 881. 

— Posses.sion of house and moveables 
taken— ■Complaint that list of moveables is 
incorrect is under' s. 47. , A T R 1924 Nag 246 
r20,N L R 90=7 N L J 151 = 83:1 C lOJI. 

— Judgment-debtor cannot object to tfic 
execution of a decree on the ground that it 
is preliminary and not fitial when he has not 
raised that objection in previous execution 
proceedings.' A I R 1927 Lah 780r|0| f C 201. 

— Objection, iiot available as ])l:iintill‘ 
under s.' 47, can be made ground of derence 
in suit l>y another. A 1. li 1922 Cal 311 z 38 
() I.J 17 =27 C W N 280=71 I C .178, 
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c.,p. :c. (i90S)s , ' . 

( 21 ) Qaestioss ■ refatiif I 0 : ttic execiitlon of 
tlie decree— (6’ow^fZ; 

— Premature quia timet application should 
not been tertained— Objection by such de 
fendant is under s 47. AIR 1923 Bom 381 
= 25 Bom LR 440 = 73 1X 419. 

— Objections by judgment- debtor for exe- 
cution of decree partly upheld — Pending 
appeal by judgment-debtor against part dis- 
allowed the execution application was dismi- 
ssed for default. The appeal ended in favour 
of decree-holder subsequently — execution 
application for the whole decree valid 34 C 
WN 897 = A IR 1931 C 112. 

— A purchaser of a portion of the mort- 
gaged property joined as a deft, in a mortgage 
suit, cannot under of S. 47 the 0 P Code 
object to the sale of the mortgaged property 
in execution of the final decree on the ground 
that he acquired a new and independent 
interest in that portion of the property. 
Any right that he has to an interest outside 
and independent of the mortgage must be 
enforced by proper proceedings outside the 
mortgage suit. 47 I C 374. 

—In execution of a decree ordering sale 
of property of the judgment-debtor the 
execution Court can decide the question of 
ownership. 18 A L J 131 = 55 ! C 83. 

—In an execution proceeding, the judg- 
ment-debtor contended that he was entitled 
to deduct a larger sum than was allowed by 
the decree-holder on account of the transfer 
of certain properties by him to the decree- 
holder, and that the interest was erroneously 
claimed at a higher figure thaiiwhat was djie. 
There was also the question raised as to the 
date upon which credit ought to be allowed 
for the consideration money for the transfer. 
Held, that these questions werecovered by 
s. 47. 9 Ind Cas 382. 

— The holder of a consent-decree passed 
against the heirs of the debtor attached a 
house in execution. One of the judgpaent- 
debtors, a young purdanasMn lady, objected 
tothe attachment on the ground that by an 
arrangement before the date of decree bet- 
ween her and the other 'judgment-debtors, 
she had been placed in possession of the 
house in lieu of dower due to her and also 
that as she was a minor at the date of decree 
she was not bound by it Held that the 
possession of the objector was that of mort' 
gagee That assuming that objectorwas bound 
by tlie decree the house was liable to the 
attachment subject to the objector’s lien 
over it to the extent of her dower. 80 P R' 
1915 = 187 P L R 1915 = 125 P W E 1915 = 

If 1 X722. 


1000 

' 2 

C. P. C. (1908) S. 47 (Contd) 

( 23 ) Questions relating to the execution of 

the decree-“(CWd) 

A H along with two other persons held a 
decree against M M and M Z The appellant 
applied for execution of his decree by atta- 
chment of the interest of I H and A H in 
the decree which they along with two other 
persons held against M M and M Z. This 
application was refused. Held, that M M and 
M Z, being not parties to the appellant’s 
decree, the questions arising between them 
and the appellant could not be taken as que- 
stions relating to the execution of the decree 
held by the appellant The order refusing 
the application did not therefore fall under 
S. 47, OF C and was not ax>pealable. 17 0 G 

374 = 27 1X 363. 

— Consent decree against a qualified 
female proprietor— Objection to its exe- 
cution against reversioner— Overruling of 
such objection— See 17 M L J 288=2 M h T 

360=30 M 402, 

— Where a dismissal of an application for 
restoration under s. 151 is not right atid 
proper the order of dismissal of the same 
does not conclude previous objection. J/eZd 
further that there was in any event nothing 
to prevent the subsequent petition, though 
made under S. 47 and 0, 21, r 66of the Code 
being regarded as a second application under 
S. 151 of the Code, on which the Court could 
act for the purpose of reconsidering its pre- 
vious order of rejection. 36 C W N 367=A I 
E 1932 0 569=55 C L J 184=A L R 1932 C 382. 

— (p) Order dismissing execution petition:— 
Order dismissing execution petition on the 
ground that there was no decree, as no pro- 
per court fee was paid, is wrong. AIR 1923 
Bom 41=79 IX 489. 

— ( PP ) Orders relating to Schemes : — A 
decree in a suit under s. 92 directing the pay- 
ment of money or idelivery of property to 
new trustees is executable by the new trus- 
tees, but the executing Court cannot ques- 
tion the directions. 60 M L J 173 = 33 h W 
149=54 M- 345 = (1931 1 M W K 586 = Ind Rul 
(1931) Mad 812=134 I C 66. 

— A decree containing a direction for 
delivery of trust property to newly appoint- 
ed trutees can be executed. 33 L W 149 = 54 
M 345=(193l) M W N 586 = Ind Rul ( 1931 ) 
Mad 812=60 M h J 173=134 1 C 6§. 

— Applications in execution of a scheme 
of management of trust do not fall under s. 
47. AIR 1926 Mad 655=(1926) MW M 2SBcx 

II I C 5. 


—The appellant obtained a decree against 
wo persons I H and A II Both I H and 


—Orders passed relating to scheme form- 
ed and sanctioned by Court in scheme ^ Bu 
are not orders in execution. A I B 192.5 P C 
, 156=6 L B P C 117=41 0 h J G28=( 1925 ) M 
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C. P. C. (1908; S. 47 {Oontd} i 

(21) Questions fdatinf to the execution of 

the decree— ( 6 'o? 2 ^i) 

W N 474=22 L W 246=30 G W N 459=23 A L 
J 5"»5=27 Bom L R 872=49 M L J 25 = 2 0 W 
N 535 (P. C. )=87il C3U. 

—Scheme asked for and obtained— Order 
granting or refusing remedy provided in 
scheme is not under s. 47. AIR 1924 Mad 
369=47 M 139=18 L W 2a7=(1923) M W N 664 

=75 I C 189. 

—Right of appeal not provided in schame 
—Whether application under the scheme 
can be treated as arising in execution. 

See (1917) M W N 420. 

— ( ^ ) Plea of tetcler A plea pf ten- 
der prior to suit can be gone into in 
execution proceedings. (1917) M W N 308= 5 
^ L W 718 = 38 I C 295 

— (r-s) Questions regarding confirmation, 
setting aside or refusing to set aside exectdibn 
sale ( 0. 22, 90, 92) : — The omission 

to give a notice under 0. 21, R. 22 of the G 
P Code is by itself sufficient to render an 
execution sale void for want of jurisdiction, 
for the notice is the very foundation of the 
jurisdiction 42 Cal 72 ref. Where every 
process prescribed by the legislature with a 
view to appraise the judgment debtors or 
their represutatives that execution was to 
proceed against them had been fraudulently 
suppressed Held, that such a case was govern- 
ed by S 47 of C P Code, and the period of 
limitation was provided by Art, 181 of the 
first schedule to the Lim. Act. To such a case 
S. 18 of the Lim. Act applied. The burden 
rests upon the person, who has committed a 
fraud, to prove conclusively that the person 
injured by his fraud has Had clear and 
delinite knowledge of those facts which 
constitute the fraud, at a time which is too 
remote to allow him to seek the assistance 
of the Court. 27 C L J 528 = 46 1 C 22 1. 

—Application for review of order confir- 
ming sale si under s. 47 and governed by Art. 
181, Limitation Act. A I R 1929 Nag 305 = 
Ind Rul (1929) Nag 113 = !I 6 I C 65 

— Where a decree directs the sale of 
properties in A:aDd B Schedules and then 
for any deficit, the sile of G and D Schedule 
properties and it appeared that eertain items 
is Sub. B were not included in the sale 
proclamation /Jeld, that the sale must be set 
aside in an application under S. 47 to the 
executing Court without a separate suit and 
that the sale must be treated as held, if not 
without jorisdiction, at any rate, with mate- 
nai irregiiiarity in the exercise of the 

proviso 

tint Court must be satisfied 

iiifurv^bv rillif substantial 

injury hy reaspn of the irregularity of fraud 

eompl^med of arid souie causal connection 


C. P. C. (1908 ) S. 47 (6W) 

( 2J ) Questions relating to the execution of the 

decree— 

must be shown between the irregularity and 
the inadequacy of the pri(;e which the pro- 
per tie.s fetched at the side. O. 21 R 90 must 
be read with S 47, C P Code, Proceedings to 
set aside the sale on the ground of material 
irregularity or fraud in publishing or condu- 
cting the sale involve question relating to the 
execution, discharge or satisfaction of the 
decree and hence fall under both S. 47 tuid 
O 21, R 90. Proceedings to set aside Court 
auct’ li sales on any other tenable ground 
also involve questions relating to execution, 
etc. and hence fail under S. 47 though they 
may not fall under 0. 21, R. 96. ( 1916 ) 1 M 
W N 256 = 33 I C 691. 

— Execution sale— >Setting aside— Objec- 
tion to the whole procedure and not merely 
to form of sale— Limitation Act, Art. 166 not 
applicable see 37 I C 827 = 10 Bur L T 249. 

— Execution sale— Application to set aside 
on the ground that property did not belong 
to judgment- debtor — Limitation — Art 166 & 
not art. 181 applicable. See 46 Cal 975 = 54 I 

"■ C"431, 

—0, 21, R. 90. C P C deals only with 
irregularity and fraud in publishing and 
conducting a sale and a sale by the Court of 
property which is in fact not saleable on the 
ground of non- transferability is not a mate- 
rial irregularity in conducting the sale. It is 
doubtful if an application to set aside a sale 
on the ground of non -transferability can be 
made under S. 47 C. P. C. Even if such 
application comes within the scope of S 47 it 
is an application under the Civil Procedure 
Code to set aside a sale in execution of a 
decree and as such it comes within Art. 166 
of the Limitation Act and is barred if not 
presented within 30 days from the date of 
the sale 1920 Pat 221 = 1 P L T 742 

, =:5,7vl C 261... 

—A landlord obtained a decree for rent 
against two tenants of a holding jointly but 
executed the decree against one of the 
tenants only and brought the entire holding 
to sale A stranger purchased at the auction. 
The tenant who was not a party to the 
execution sale applied to set aside the sale; 
Held, that S. 47 of the C P Code does not 
require that a person making an applicaiion 
for execution thereunder should be a party 
to the execution proceedings, but requires 
that he must be a party to the suit in which 
the decree is passed, and as pHF. was a party 
to the suit he was competent to make the 
application S. 1 . 4 of the B T Act and 0. 21 
R. 90 of the C P Code are of limited scope 
and applicathm, and an application wdiich 
raises questions as to the execution of a 
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C P. C. ( 1908 ) S. 41 {Vontd) 
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C. li c ( 1908,,), S= 47 {Oonld) 

( IS ) Qiiestiofis relating' to tlie eM.Ciitioii 
tlie decree -f 

decree, clearly bey oiKLilieiT..', scope pughfe io 
be dealt with uiKler S. 47 of the Coiie. 

52IC„5i4, 

— Application to set aside the sale, oil 
orournl that dccree-iioider induced Court to 
wil more i?roperty ihaii allowed by judgnieu^^^ 
c.omcs wiiiiin ilie scope of s 47. A I R Idbo 
Rang 215 = Ind Rul (1929) Rang 71 = 

IN ! C 679. 

— Where a judgment debtor impeaches the 
validity of certain execution proceedings 
which preceded .and led op to the sale of his 
property and thus seeks to have the sale set 
aside his remedy is by application under S. 

47. C P 0 210 0,517=5 O L J 551=19 I C 49. 

— *AIori>gage decree — Sale of properties 
not C‘>vercd by .mortgage — Applicatk)n to set 
aside by judg'ment-debtor. See 17 O C 94=24 

1C 1 3 /• 

— Field, on the facts that as, the applica- 
tion by the lady w^as not one relating to | 
“execuiion, disclnirge or satisfaction” of the ' 
decree inasmuch as the satisfaction ^pif the 
decree ha^l taken place filready, S.47 of the 
Code of Civil Procedure had no application 
to the case and the first Court's decree must 
couseciuently he restored 8 P R 1918 and B1 
Ail,, 82 ( F B ) followed 121 P R 1919 = 48 
■ P L R 1920 = 53 1 C 460. 

— I'he plff. obtained an pr parte decree , 
for Ks 85 against the deft, in 1905 and in | 
execution of which the deft’s. Innujc was 
sold and purehased by the pllf in 1910 Sub 
Heqnently, the deft suc.-eeded iu getting the 
(uv, parte decree set aside and in having the 
case retried; hut the result was that a decree 
for Rs, 87 was passed io pilV’s. favour in 1914. 
The deft , next applied to have tlie previous 
sale of the house in execution' set aside :~ 
Ildd, { 1 ) that the previous sale of the 
lioose in execution under the previous decree 
which had been sot aside, should, itself be set 
aside as having iieen no longor based on any , 
solid foiuidation; ( 2 ) that the order setting j 
aside the sale could bo passed under S. 47 
or S. 144 or S. 151 of the C P C Code of 
1908; 20 Bom R 925 =' 43 ' Bom 235 
’ =48 1C 130 

— ( /. j Quee^lorii^ rerfardwii deliver f/ of 'P^ ! 

rdoH ( O.^t, rr. 95, k.j— Order specifying ! 
items to be delivered not passcfd --Items in i 
possession of vendee from judgment debtor i 
delivered-Objection by vendee is under s. 47 | 
A I R 1925 Mad 958 = 51 AI L d 255=24 L ; 

W 254=97 I C !03l. 

«— Decree- licdder who himself the .au- 
ction purchaser— application by, for delivery 
of possession— resistance execution— dismi- 


If-" 


( 2J ) Questions relating to the execution of 

the decree— (C dhWJ 

ssal of applicjatiou as barred under Art. 167. 
Liniitatiou Act— fresh application for exe- 
cution or possession— whether 
tatiou Act ( IX. of 1908 ), Art 167. 

1934 n *4i 

—When the question arises in proceedings 
for delivery of possession as to the kind of 
possession ' to he delivered 
relating to the execution. AIK 1926 Cal 738 
=53 C 781=43 C L J 345=30 OWN 649 (I B) 

=: 95 I C 494. 

— ( u ) Questions regarding legality oj the 
execution Court's procedure or its power to 
order a sale Question regarding legality ot 
the execution Court’s procedup or juna- 
dictional power to order a sale falls w^der 
s. 47. AIR 1929 Lah 449 = 1 1 Lah J 306= 
Ind Rul (1930) Lah 39=120 I C 279. 

— Orders in execution are deemed to have 
been passed in presence of parties-Objection 
to regularity of such proceedings can only 
be taken either before executing Court or by 
way of appeal A I R 1928 Lah 9^9=109 

I C 56!. 

—A question as to the legality of an exe- 
cution Court’s procedure or as to ns 
iurisdiction or power to order a sale is a 
question falling under 47, Civil 
Code. 6 0 L <J 640=54 I C 364, 

— ( :r ) Questions regarding tJie apgmMment 
or removal of a receiv v ’—Where a Receiver 
is appointed in execution proceedings the 
question as to his discharge is a , question 
relating to the satisfaction of the decree, ana 
therefore, an order refusing to discharge the 
receiver falls under S. 47 and is appealable. 

' 3 Pat L J 513=46 I C 655 =1919 fat 137. " 

( ) Questions regarding v:asfe hy J^'dg- 

memt debtor '.—Decree for possession— C^ies- 
tion of waste /'/ml 

decree is under s. 47. A I _R 1923 

25 Bom L R 449=73 1 1 443. 

—Question with regard to waste commi- 
tted by judgment debtor after date of decree 
for specific performance is question relating 
to execution and must be determined .)y 
executing Court and not |;;y.^„«id-^irate smt. 
air 1925 Bom 385=27 B 687=89 I C 

-^B'Ut held that tlie waste by a tenant 
alle<^ed to have been committed after 
of possession, lor recovery of renl.tiid fiflir 
very cannot relate to execution, , aisq»»ge of 
satisfaction of the decree. A separate* suit 
I should be brought for such damages, 25 f M 
' R 449* 27 B L E 687 not followed A I # 
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C.V. C. ( 1908 )S 47(Co)tfrf) 

( 21 ) Questions relating to the execution of 
• the decree— (C'o«<d) 


C P. C. (1908) S. 47 ( Contd) 

( 24 ) Questions relating to discharge of 


^.00 

_ 


dpr f f (Jnntd) 



w ) Questions mhelher eertau^ 
is Included in a decree or propcidy of jridgnieut 
debtor Qaestion whether certain property 
is included in decree is one under s. 47 A I 

R 1927 Cal 614 = 54 C 419 =103 1C 233. 

—The question whether a certain pro- 
perty belongs to the judgment debtor or to 
the deceased whose legal representative the 
judgment debtor is, is a matter relating to 
execution of the decree arising between the 
parties to the suit, and should be determined 
by the executing Court and not by a separate 
suit. A I R 19B1 Nag 27=Ind Rul (1931) Nag 
58 =130 1 0154. 

—'Execution against legal representatives 
of judgment debtor— Question whether cer- 
tain properties are assets of deceased is under 
s. 47. A I R 1921 Lah 173 = 3 Lah L J 406 = 

UIC 853. 

—Decision on question whether property 
attached in execution forms part of deceased 
judgment-debtor’s property, comes under 
s. 47. 22 C D J 304 = 31 I C 321. 

— ( fic ) Questions regarding payment or 
non-imyment of purchase-money within time 
in a pre empthn suit A decree, in so far as 
it declares that in default of payment of the 
amount specified therein within a specified 
period the suit shall stand dismissed with 
costs becomes a decree for dismissal on the 
happening of such^ default and is appealable 
as such The question whether a pre emptor 
has paid the amount fixed by a pre ■ emption 
decree within time or not is a matter aff ecting 
the operation of the decree and strichly does 
not relate to its execution within S. 47 of 
the C P Code. 17 0 G 14 = 21 I C 193 

— ( y ) liule of Caveat emptor ‘.-DeorQQ- 
holder is the auction purchaser— Sale found 
to be a nullity in consequence of the decree 
in another suit— career emptor— rule of— if 
applicable. ADR A 62 = 1933 A L J 68 
= AfR 1933 A2I8. 

( 24 ) Questions relating to discharge of decree 

—Where a Court has before it an applica 
tion by a judgment debtors to enter up ful 
satisfaction of the decree, it must determine 
first, whether there has been an adjustment 
of the decree out of Court by which the 
decree holder is bound and secondly, whe- 
ther, under the terms of the adiustment, 
anything remains to be paid to the decree- 
holder, An allegation that an adiustmeht of 
a decree out of Court is fraudulent must be 
the Court of execu- 


—But a question relating to the satis iac- 
tion of a decree was a question arising in 
execution which must be tried by the 
executing Court under that section or at the 
discretion of that Court in suit, in either of 
which cases the Court would be precluded 
from recognising the adjustment 20 Bona L 
■ R 929 = 48 I C 135 = 43 Bom 249. 

—An application was made to the execu- 
ting Court by one of the judgment- debtors 
to enter up satisfaction of the decree as 
against him, on the ground that there was an 
agreement to that effect entered into between 
himself and the decree-holder prior to the 
passing of the decree. The latter objected 
that such an application was not sustainable : 
Ifeld, that the application was maintainable 
under 0. 21, R. 2, of the C P Code. 'The 
omission in S. 47 of the words “ stay of 
execution” found in S. 244 of the old code is 
due to a desire to avoid surplusage. 39 Mad 

541 = 33 1 C 66. 

—Compromise between decree-holder, 
judgment-debtor and claimant to property 
in execution-Compromise-Position of clai“ 
mant see 38 All 327. 

—Adjustment record of Minor -judgment 
—debtors— Sanction of Court not obtained— 
Order not without Jurisdiction— Remedy of 
minor- Review. See 5 Pat L J 379. 

— According to S 258 (Code of 1882) and 
also according to 0.21, R.2 (Code of 1908) a 
certificate of payment or adjustment should 
be filed in the Court whose duty it is to 
execute the decree. 25MLJ 586=14 ML T 

574=21 !C 639. 
decree-execution-purchaser of the 
equity of redemption setting up agreement 
to adjust the decree— relief cannot be given 
under S. 47. A L R 1933 M 528=1933 M W N 77. 

—The question whether there was an 
agreement between the parties to a suit that 
no decree should be obtained, therein cannot 
be gone into in execution. (1918) M W N 547 
, =8 L W 205=46 I C 880. 

—Application under 0, 21, R.2, (2) barred 
-Party not entitled to apply under S.47 of 
the Code. 18 C W N 1266 = 20 C L J 341 = 27 

I C 294. 

— If the adjustment of a decree out of 
Court has not been certified as required by 
R.2 of 0.21 of the Code of 1908, the Court 
executing the decree cannot take notice of it. 
In such a case it is not open to the Court to 
investigate, under S. 47 of the Code, allega- 
tions of fraud made by the judgment-debtor 
against the decree-holder. 16 C W N 923 = 16 


Desai’s All iodsa Go osoHdateil Civil Digest. I&l' 1—11134. 


1600 

9 ■ 

C. P. C. ( ) S, iUCanUl) 

X 24 ) Questions .relatliif to dlscliarf e of 

decree— fCoM^d) 

—Executing Court cannot investigate .the 
fact o! payment in respect of the decretal 
amount out of Court. The determination,’ of 
this question is taken out of the purview of 
S. 47, Civil Procedure Code, by 0. XXI, r, 
2 (3), Civil Proceclure Code 135 P B 1919=53 
I C 44i. See also 4 I C 402^404) =,14 Gal W 
N 357 = 11 Gal L J 91 ; 13. 1 G 424' (425) = 16 
Cal W N 396; and 25 I C 884 (886) 'Cal; and 
AIR 1928 Gal 527 (530/ = 32 Cat W N 434 = 
113 I C 9: and A I R 1923 C 342 = 50 Cal 
.468 = 76 I C 311; and. 24 G L J 462 = 3,7 1 C 
738 and 1923 Rang 103 (106) = 11 L B R 363 
=i Bur L J 226=68 I C f|4. 

— An, uncertified adjustment of the pre- 
liminary morfcga,ge-deGree cannot be pleaded 
in bar to. the execution of the final decree 
though the .adjustment was made in pur- 
suance of the arrangement entered into 
before the passing of the preliminary decree. 

37 M L J 356 = 54 I C 137. 

Suit not relati,n.g to execution but to 
.adjustment of dec,ree is not barred. AIR 
1921 Bind 159 (P B) = 16 SLR 207 

= 83 I c m. 

— Thus where the judgment-debtor had 
arranged with' his bank to "pay off the decree 
am,ou.nfe and enter up satisfaction ' which it 
failed to' do .and 'subsequently the bank got 
an"' assignment .of the decree recognised ’by 
Court and executed the decree and realised 
the amount. Held, in a suit by the judgment- 
debtor to recover the amount realised in 
breach of the contract that the suit was 
maiotainabie and that S 47 of the C P Code, 
was no bar. (1917) M W N 359 = 46 ,1 C 54'k 

— 8o also a suit for a declaration that a 
decree obtained against plff. and others has 
been satisfied as regards the plff. and hence 
cannot be executed against him is maintain- 
able. Neither S, 47 nor. order 21, .rule 2, 
G P Code is a bar to such a suit. 234 P L R 
1914 = 79 P W R 1914 = 42 P R 1914= 25 I C 
642 following II P R 19 (6. But see. 7 L B R 
, ,, 367 = 28 I C 468 

—An adjustment out of Court so long as 
it has not been certified into Court cannot 
he recognised ^ by the executing Court nor 
can it be enquired into in execution if the 
time for certifying payment under Art 174 
has passed. While execution proceedings 
are pending and the decree has not been fully 
executed or certified adjusted, no suit can 
be maintained for staying execution by an 
injuction. But if the decree has been fully 
satisfied otherwise S. 47 ceases to apply and 
the judgment debtor can sue for the recovery 
of the payment which by the fraud or negli- 
gence of the decree holder has not been cer- 
tified. (1913) 1 CJ B R 191 = 22 I C 961 ( P C ) 
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C. P. C. (i908)S. 47 (Contd)' : 

( 24 ) Question relalinf to discfiarge of 

decree — Canid) 

, Final decree for partition— Dispute 
regarding adjastment— Question is under 
S. 47, A I R 1928 Oal 753 = Ind Bui ( 1929 ) 
Cal 469 = 116 I C 373. 

; —Application under 0. XXI, r. 2 ( 2 ) 
within time but pending' execution ,ii' ,one 
under s. 47, A I R 1922 Pat 276.= 1 Pat 64.4 
= 3 P.T. T .487 = ( 1922 ) Pat („Sup. )2(}0 = 

681 C,645. 

; —The provisions of s, ' 258, Civ., Pro, 
Codet,1882, are express, and no payment or 
adjustment! shall be recognised .by ^the exe- 
cution Court unless it has been, .certified, and, 
therefore, an alleged adjustment relied on by 
the judgment-debtor i.8 no answer under 
s' 244 of the said Code to an application for 
execution of a decree. The application can- 
not be treated as one unders 25S of the Code. 

' 15CL tJ'SSr 13 1 C 944. 

—Question relating to execution- Adjust- 
ment of decree not recorded— Sale in execu- 
tion — Judgment-debtor cannot plead adjust 
ment even by way of defence in suit for pos- 
session by decree-holder purchaser. A I. R 
1929 Cal 374 = 33 C W ,N 795 = 49 0 L J 441= 

Ind Rul (1929) Cal 681 ( F B )=l 18 ! C 857. 

—Eight to have, pay,ment certified barred 
—Question cannot be raised under 's.47 ' A I 
R 1921 Pat. 135 = 6 Pat L J ^ 337 = 2 Pat L T 
',765 =,63 1 C 53.5. 

—Decree providi ug for i.o jui:icti.o i..i .and f or 
damages in tjase defeiiclants sold goods to 
third ' parties— Defendants' , paying damages 
on breach of conditions does not satisfy 
decree. AIR 1928 P C 27 = 55 C 238 = .55 
I A 58 = 47 C L. J 162 = 54 M L J 122 = 30 
Bom 'L R 243 = 32 C, W N 509 = 27 M L W 
655 = .26 A L J 667 = 24 .N, ,L R 17 = ( 1928 ) 
M W N 951 = 107 I C 25. 

—Bur of suit Applicability — Decree- 
Payment out of court by judgment-debtor— 
Omission to certify payment— Assignment 
of decree to person with knowledge of pay- 
ment— Assignee executing decree and reali- 
sing money from judgment debtor— Suit by 
judgment delAor for damages. 8e,e 

36 1 L J 376. 

—Bar of suit— Decree— Adjustment of— 
Minor judgment debtora-express sanction 
of court if n e CO Hsary— Remedy open to minor 
— Appeal. Eevie%veci Sm 5 P L J 379 = 1 Pat 
L T m = If 20 Pat 358. 

—Application to set aside sale— Validity 
of salo-(|iii%siion relating to discharge or 
satisfaction of clecreo. IB C L J 162= 

f 1C 584. 

—’Where the parties to a suit enter into 
an agreement by which one of the patties 
agrees lo aubmit to a decree to be passed in 
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c. P*C (H08)S n{€ojad) 

( 14 ) Questions relating to discharge of 

dtcret—l Concld) 


m:' 

""'ll" 


C.P. C. (I9CIS)S. 47 (Oonhl) 

( 26 ) Question as to wlietlier a persciii Is a 



the suit under an agreement for the discharge 
of the decree in a particular manner within a 
certain date and that the otli- r party should 
not within that date execute or assign the de- 
cree and a decree is consequently passed in 
the suit and the decree-holder seeks to exe- 
cute the decree within the time fixed in the 
agreement and the judgment-debtor pleaded 
the agreement in opposition in execution 
proceedings. Meld hy Abdiir RakimyOffg- 
0, and SeshagiriAif/ar, J (Phillifs, J. 
dessentiiig) that such an agreement can be 
given effect to in execution proceedings 
under S. 47 of the Code so as to operate as a 
stay of execution of the decree. 40 Mad 233 
= 32MLJ13r2lML7 24 = 5 L W 132 = 
{ 1917 ) M W N 44 = 37 1 C 836 ( F B ). 


A 429 = 24 A L J 402 r f 4 I C 4U and A I, 
'E 1921 Pat 293 r 62 I. 0 113; and 21 S h E 
2il=:92 1 C 575 = A 1 1? 1926 S 1 1 3 

— Thus whore in execiiiiun of a dccroo 
the plff prayed for the !»ririgiog on record 
of the widow of a person aliogod lu have 
been a party to the suit at the time the 
decree sought to be executed was passed but 
the widow objected on the ground that her 
husband had died before the decrea was made 
and execution could not therefore proceed 
against her, hsld, that the executing Court 
was competent to determine the qiiestioji 
whether at the tiiiie the decree was i>assed 
the husband was or was not a party to the 
suit. 2 Pat L J 192=1 Pat L W 282=39 I C 172. 



( 25 ) Questions relating to satisfaction 
of decree. 

—Question relating to satisfaction of 
decreeis one under s. 47 see A I E 1924 0 
104 = 74 I C 658 = 26 0 C 345 and 15 0 W N 
7B3 = 8 I C 4; and A I R 1926 R 192; and A I R 
1929 C 670; and 31 M 354 

— Purchaser of decree in execution seeking 
to execute it— Plea that decree was satisfied 
is under s. 47 A 1 E 1925 Oudh 225 = 27 0 C 

277=78 I C 776. 

—So also question whether payment 
under preemption decree was made within 
the time allowed is question affecting the 
satisfaction or discharge of decree and falls 
under s. 47. A 1 E 1924 Oudh 104 = 26 0 C 
345 = 75 1C 558. 

—Pre-emption— conditional decrees, see 
2il 0 193 = 17 Oudh C 14. 

—Pre-emption decree— question of pay- 
ment, if a question of execution open to 

appeal see II Oudh Cas 144. 

( 26 ) Question as to whether a person 
is a representative. 

—Under the old Code the question as to 
representative could be decided by the exe- 
cuting Court itsef or under a separate suit 
see 28 M 357 and 59 A W N 1884 

— But under the present Code the ques- 
tion whether or not a person is a legal repre- 
sentative must be decided by executing Court 
and not by separate suit. Ind Eul ( 1929 ) 
Mad 650 = I !7 I C 122 see also H i. W, 173= 
55,1 C SO and A W N 1908 92r5 A L J 550- 
and 1928 Cal 835; and 16 M L J 27; and 28 
Ind Cas 906; and 2 Ind Cas 695 = 37 Cal 75 = 
13 Ca! W N niO; and 16 Ind Cas-975 =I6 
Cal L Jour 96; and A I E 1926 All 681 =48 


—When a decree-holder has died, and 
some persons appear asking to be allowed 
to execute that decree as representing the 
decree -holder, then it is under s 47. neces- 
sary that the Court itself should decide who 
the legal representative of the deceased 
person is if the claimant who claims to be 
the legal representative, produces a probate 
or a Letter of Administratioii or any such 
general conclusive proof of his status, then 
the Court certainly need not g(^ further and 
should accept that as conclusive. But if there 
is no such evidence then it i.s not for the 
Court to refer the applicant to separate pro- 
ceedings. but it must itself make up its 
mind after such inquiry as may be possible.. 

A I R 1926 Sind 113=21 SLR 20=92 ! C 575., 

—Questions as to who are the legal repre- 
serd.atives and questions of limitation must 
be determined by court passing decree Vjefore 
it transfers the decree for execution. AIR 
1926 Mad 411 = 23 L W 92 = (1926) M W N 
120=91 I C IQ56. 

— Death of decree -holder legal repre- 
sentatives applying for execution- Judgment- 
debtor objecting that there are other repre- 
sentatives who have not applied— Execution 
Court must investigate the matter. A I R 
1929 Pat 232 = Ind Eul (1929) Pat 611 = I If 

, . I C 883, ; 

—Determination that certain person is 
representative is decreee. A I B 1925 All 66 
= L E 5 668 Civ. = 82 I C 604 ( overniling 

. : , / 20 A 539 ). 

—Decision on question of right of appli- 
cant to be brought on record as legal repre- 
sentative of judgment-debtor is decree A I 
E 1925 All 578 = 47 A 365 = 86 I C 1048. 

—But where one of five decree-holders 
assigning a decree and the assignee applied 
under 0.21 r. 16-executing Court recognising 
assignment of the entire decree— one of the 


lliOlj OeMfli’s All iudia-Consoiida 

( 26 ) Question as to wlietlier a person is a 

represefitative— {6'o?i/c2), i 

decree lioiders objecUiig the recognition of 
the asBigumeut of the entire decree and 
appealing to the District Judge - appeal not 
competent under S. 47 (3) (?d^dl P 0, A L R 

1933 I 52J. 

— Coiiipuiy in liquidation— Decree against 
''i’’raQsferor of decree— Status of— Bight to 
{i]»piy under S. 47(3) C P Code to be brought 
on record in the executing court to be reco- 
gnised by the winding up Court as creditor, 
see 1? A L J 464 = 50 T C 115=41 A 432. 

— Where the legal representative of the 
deceased judgment debtor claims the property 
attached, in his own right, the analogy of 
O. 21 r. 58 applies and it is for the decree- 
holder to prove that it is the property of the 
judgment debtor. AIR 193*3 0 487. 

— Death of decree-holder pending exe- 
cution his legal representative can continue 
after substitution of their names. A I B 
1930 All 604 = ( 1930 ) A L J 1279 = Ind Rnl 
(1931) All 46=128 ! C 398, 

— Objection to liability of legal represen- 
tativG is under s. 47. Order of substitution of 
legal i-epresetative making him liable to 
satisfy the decree as legal representative, but 
without deciding his olqections is improper. 
A I B 1923 Pat 149 = 3 P L 'r 106 = ( 1921 ) 
Pat 203 = 82 1 C 801. 

— Buddhist husband and wife carrying on 
joint business and owning joint property — 
Mortgage by husband and decree against him 
— Wife not impleaded— Decree is bindiinj on 
wife also A T R 1927 Bang. 119 = 5 Bur L J 
218= iOi I C 354. 

— When it is admitted that a person had 
got possession of the deceased in execution 
of a decree against the deceased person on a 
certain property, the onus is upon the person 
in possession to pi’ove the extent of the 
assets of the deceased, being a fact which is 
clearly wiihiu his knowledge. 21 M L J 1096 
= ;0 M h T 272 = ( 1911 ) 2 M W N 271 = 12 

.1C 253. 

— Ordinarily when the managing member 
of a family is allowed to execute a decree on 
behalf of all the members security need not 
be itiken to guard the interest of the junior 
members. 14 M L T 233 = 21 1 0 177 = (1913) 
M W N 802 = 25 M L J 442. 

—Legal representative— Not the real heir 
—Proceedings if binding on true heir See 
3i; M h J 106 = 52 I G 109 See also 29 M L 
J 698 = 31 I C 920 and 31 M L J 222 = 35 1 C 

, 124. 

— Where the decree is against such assets 
of the deceased vendor as Inis come into the 
hands of his represeniaiive it cannot be 
executed against inalienahle pimperty of the 
deft. ' 77 I C 862 = A 1 1 1923 A 169. 


a*d Civil Digest. 1911-1934 1600 

' 14 
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( 26 ) Question as to whether a person is a 

. representative — ( VonklJ 

—Decree obtained against the estate of a 
deceased person by joining only some of the 
legal representatives cannot be executed 
against the others : 98 1 G 613 = A I R 

8927 M 197. 

— Redemption decree will not be barred 
by reason of not impleading legal represen- 
tatives of mortgagee within time : 9 0 L J 
624 = 74 1 C 162 = A ! R 8923 0 8 56 

— Legal representative to be impleaded 
only when execution is sought. A 1 B 1921 
Mad 693= 14 M L W 632. 

—A Hindu widow in possession of a 
portion of her husband’s estate allotted to 
her on partition among her sons in or t gaged 
her share for a legal necessity. The mort- 
gagee obt^dned a decree against her; after 
her death, only the son who was living jointly 
with her all along, was brought on t e 
record as her legal representative, The order 
absolute was obtained and the shares of 
the widow and the son who was joint with 
her were sold and purchased by piffs. When 
they applied for mutation of names, they 
were opposed by the other sons. Conse- 
quently they c ommenced the present action 
for recovey of possession. Eeki, that the 
order absolute b aving been obtained against 
one out of several heirs, there was not in 
existence any decree imder which the 
interests of the other heirs could be sold 
and consequently the pllfs, could not obtain 
possession of their shares 14 A L J 986 
=37 Ail 67=31 I C i0§. 

— Wrong person sued as heir of a deceased 
person — True heir not taking steps for a 
long time — Effect- -See. 10 ind Cas 344. 

. — Deceased defendant — Substitution of— 
Practice See. ■ IB 'C' W N 787=3 Ind Cas 999. 

—Limitation for bringing— of a deceased 
person on record— See T6'M L J 475=1 M L 

;.r 348=29 1 519. 

I ( 27 ) Questions arising after sale Confirmed 

1 —Executing Court is functus ofliciu after 
; execution of decree. ' A IB 1928 Nag 100= 

I 105 fC 420 See also 101 F L li 1901 
I =63 l> R 1901. 

i —Question relating to discharge or satis-; 
I faction' — possession of .property after «ate— , 
I Not questions connected with the execution 
! discharge or satisfaction of decree within S. 

^ 47 C. F. Code See 18 0 C 345=33 I C Ml. 
i —And an application by judgment debtor 
* under h. 47 against unlawful dispossession is 
! maintainable even though filed after execu- 
I tioo applieaiioii filed as fully satisfied. A I B 
■ 1924 Nag 122=76 1 C 224, 
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C. p. C. (1908) S. 47— f CowitU. 

( 24 ) Question as to whether a person is a 

^ ^ representative— (C’oncics; 

—So also reversal of decree after sale 
Confirmed-Application^ ml 

auction purchaser is under s ^7 A I B 19:2 

iu 39fc-21 A L J 89^5 "1 |6teL B 4 A 

( 28 ) Restitution or refund, when decree 
reversed or modified or found 
invalid & etc. 

application for restitution under 

8 144, Civil Procedure Code, is 
application for execution [and is, 
governed by Art 181, and not Art. 182 of 
the Limitation Act. 35 C W N 1294. 

A decision on an application for 

restitution under the C P 0 to be appeala- 
ble as a decree under S. 2 must be a decision 
on the merits of the application and not on 
a question incidentally arising out of or 
colkteral to the application. So an order 
that an application is not barred by limi- 
tation is not appealable as a decree within 
the definition in S. ^2). The 
contrasted with that mf S. 

Having regard to the language oLS. 47 a 
decision on a question of limitation in 
execution proceedings is the decision of a 
question within tiie ,of 

hence appealable. P 

—Restitution proceedings are ^proeee- 
dinfirs in execution— Successive applications 

Jfo bar of res judicata, 5 L W 257 

—Where a sale is set aside under 0, 
XXI, r. 92, and restitution is granted 
under s 151, the questions that arise in such 
proceedings are questions^ i 

within the purview of s. 47. A I R 1931 Cal 
779 (2) = 35 C W N 105 r 53 C L J 49. 

—Restitution on setting aside of sale is 
not under s. 47 AIR 1930 Pat 280 = HP 
L T 156 = 9 Fat 685= Ind Rul ( 1930 ) Pat 
237 = 122 I C 589. but see contra. A 1 R 1922 

M 198. 

— Auction-purchaser dispossessed by 

successful claimant— Suit for refund pf 
purchase money lies. A 1 R 1924 Lah 115 = 
4 Lah 354 = 6 Lah L J 67 = 76 I C 606. 

—Court executing decree has jur isdictio n 
to restore the property. A I R 1928 Pat 502 

= H3!C2i7. 

— Receiver appointed in execution depart- 
ment— -Suit to compel him to refund on 
reversal of decree is unnecessary. AIR 1925 
Lah 328 = L R 6 A 36 Civ = 8S I C 161.. 

— Application for restitution Ad miorem 
Court-fees are not necessary A I R 1928 Lah 
^143= I07IC49L 
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C. P. c, ( 1908 J S. 47 (CoHlf^) 

(78) Restitulion of refund. When decree reversed 

^ or modified or found invalid &c.—(Ooniaj 

-Decree satisfied Applieatio.i 
tion of excess Property 
Court C 778" 

-Parties and ’•epresentatiyes-Bight of 

assignee pending appeal to apply for^ 

—Where a decree-holder obtains 
Sion of the property without 
Court and the decree la reversed 
suit for possession is barred by ss. 4M .me 
583 but such suit 1907, 
tion for execution. 4 ^ ^ 5 P R 1407 

90 = 79 A 348. see also 37 C 337. [h B 1 B v 

40 p W E 1907 = 93 F L B 1908 j. 

— . b ) Compemafion-.-Decreetor posses- 
sion reversed after execution— Question of 
co%ensItion is under s. 47 and Court-fee^^of 
annas 8 is sufficient m appeal A I E^1922 g 


f d ) Excess execution : — A decree passed 

by the Jhansi Court was sent for execution 
tothe Ahmednagar Court. In execution a 
sum iu excess was recovered from the deten- 
dant on the 29th November 1910. The defen- 
dant filed a suit to recover back the amount 
on the 14 th November 1913; but it was dis- 
missed on the 31st March 1915 on the ground 
that no suit could lie and the priy.>er 
was to eie an application under b 47 ofc tne 
Code of Civil Procedure. Before the 
tion proceedings could be sent back by the 
Ahmednagar Court to the Jhansi Court, the 
defendant applied to the Ahmednagar Court 
on the 19th May 1915 to obtain refund of the 
money recovered in excess from him, Aie/f/, 

/ 1 ) that the question raised was one which 
related to the execution of the decree and 
was properly entertained under S. 47 Civil 
Procedure Code by the Ahmednagar Court 
which was the Court executing the decree. 44 
Bom 97 = 22 Bom L R 238 = 55 I C 967. 

—Where, under an execution sale lands 
not included in the sale certifiemte were by 
mistake delivered to the purchaser, the 
judgment-debtor cannot claim their re deli- 
very by a separate suit. The question whet- 
her the lands so delivered are correctly 
included in the sale certificate or not can 
only be determined by the executing Court 
on an application under S. 47 of the C. P. 
Code. 45 I C 608. 

—Possession of excess property given to 
decree-holder— Separate suit for recovery of 
such property is barred. AIR 1928 Lah 93r) 

= 110 I C 859. 

— But where a judgment-debtor objected 
that the auction- purclmser had taken iiosses- 
sion of property to which his sale certificate 
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C P. C. (1908) S. 47 (ConAl) 

( 28 ) Restitution or refund, when decree reversed 
or modified or found invalid &c.-— (Co?icW) 

i 

gave 3iim no title. Held, that the question ^ 
in dispute should be decided by a separate 
suit and could not be decided under S. 47. 

14 0 C 70=:|0!C7i4. 

— Mortgag.e—Decree holder selling excess 
property and buying it — Suit '■ to recover ' 
excess is not barred. A I ,R 1928 Ail. 363=50 ; 

AIi'686=26"A'L J 716=10 ! C 725., : 

—In an execution proceeding the judg- 
ment* debtor contended that he was entitled 
to dediiet a larger sum than allowed by the 
decree-bolder on account of the transfer of 
certain properties by him to the decree- 
hoider and that the interest was erroneously 
claimed at a higher figure than what was duo. 
There was also the question raised as to the 
date upon which credit ought to be allowed 
for the considc iatioa money for the transfer. 
Held, that these questions were covered by 
S- 244 C. P. C. (1882), and the court should 
not decline to investigate into them on the 
ground that the remedy of the judgment- 
debtor was by way of a regular suit. 

9 ! C 382, 

— Where a judgment-debtor delivered to 
the decree-holder certain bags of paddy in 
order to satisfy the decree and it was agreed 
between them that he should refund any 
sum by which the sale-proceeds of the 
paddy shouM exceed the decretal amount 
and the judgment-debtor instituted a suit for 
refund of the excess amount. Held that 
such a suit was not barred under S. 47 of C. 

P. G. A I R !933 M 932. 

— Separate suit lies wnere double pay- 
ment is received by decree-holder. A I E 

1923 Bom 253=25 Bom L E 247=95 i C 410. 

— (e) Interest : — .’’he question of in- 
terest by way of compensation in cases of 
restitution is one within the section. AIR 
1927 Mad 927 (2)rl927 Mad W N 529=39 Mad 
L T 394=104 1 C 750. See also BIG 798=31 
Ail 551=30 I. A. 197=10 CaiL J 257=11 Bom 
h R 1200=i40al W N 55 = 19 M L J 599=13 
Oudh C 180=6 Mad IT 303. 

( 29 ) Revision. 

— First appeal under s47 — Auction-pur- 
chaser and not decree-holder or judgment- 
debtor c'Ui ’apply in revision. A I R 1929 
Mad 84 = lud Rul ( 1929 ) Mad 725 = 

line 789. 

— Objuction allowed— -appeal by decree 
hoidcr—incumpetent — may be considered as 1 
revision petition. A L R 1933 L 503. 

— Revision may lie froiu an order which 
is not appealable if the provisions of 
S. 115 are satisfied : A I R 1928 Lab 811 

“109 I C 416. 

il. (\) \oo(3l) 


C. P. C. ( 1908 ) s. 47 (ConUl) 

( 30 ) Separate Saif wfieii lies. 

—( a ) GeneraV,—^ 47 does not bar 
a suit in which the relief .sought could 
not be obtained in the previous suit which 
was compromised. 6 Cal W N XCV, 

—Person not party to suit or execution 
proceed! ng.s cannot plead bar of suit. A I 
E 1929 Mad 850 = (1929) M W N 718 = Ind 
Rul (1930) Mad 21 = 1 20 I C 565. 

—Certain amount paid by judgment- 
debtor towards satisfaction of decree— 
Decree holder not certifying payment and 
recovering in execution whole auiount 
due under decree— »Suife by judgmenbdebtor 
to recover amount paid is maintainable. A I 
E 1929 Rang 269 = 7 E 310= Ind Rul (1929) 
Rang 310 = 119 I C 742. 

— Party acquiring in procedure under O. 
XXI, r. 58 must bring suit. AIR 1927 
Rang 137 = 5 R 110 = 101 I C 794. 

— Deposit by plaintiff a subsequent hypo- 
thecater to release property sold under 
previous mortgage— His rights as hypothe- 
cater not reserved— Suit is not barrred. A 
IR 1922 Lah 358 = 81 I C 301. 

—Matters not covered by S. 47 suit lies, 
AIR 1925 Cal 286 = 78 IC3l7. 

— Decree against A whose property 
attached — B successfully objecting to attach- 
ment— Suit by A against B on allegation of ' 
B setting up adverse title is not barred by 
s. 47. AIR 1922 All 4U = 20 A L J 169 = 

77 I C 107. 

—Setting up title of third person— Sepa- 
rate suit lies. 31 1 C 393. 

—Suit against— Decree-holder as siiprat- 
dar lies. AIR 1921 Nag 130 = 59 ! C 47^ 

— When a decree is obtained in respect 
of certain property, and a suit in respect 
of the same property, is brought by a 
person, who is not a representative of the 
judgment debtor affected by the decree, 
before the decree is put in execution and 
there are no proceedings pending in which 
an application under S. 47 C P C could be 
made S. 47 is no bar to the suit. (1919) Fat 

465 = 53 iC20. 

•^Ex parte decree— Applioation by decree- 
holder for withdrawal of amount deposited 
is not in execution. AIR 1928 Mad 296 = 
(1927) M W N 885=54 M L J 452=27 I W 661. 

— Where, in accordance with the terms of 
a Razinama, the wife is to wear certain 
jewels and, at other times, they should be 
in the husband’s custody, and a suit was 
brought to recover them from the husband 
by the wife, the suit is not barred by s. 47 
, Giv Pro Code. 1912, I M W N 166. 

— f h ) Objection to execution: — The obje- 
ction that a decree is void as it wa? passed 
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c. P c ( 1908 ) S. 47 (CWf^) 1 

( m ) Separate Suit when lies j 

after the death of a parson without imple- 
ading his heirs does not relate to execution 
and can be raised by separate suit. A I B 
1931 All, 490 = Ind Bui {1931 ) All 812 = 
(193l)A L J715 =1341 C 236 F.B 

— ^No Court of executiou can entertain 
the objection that the decree under exe- 
cution is inoperative in law._ Where a 
plaintiff asked for a declaration that a 
certificate which was made by the Beyenue 
authorities against her was entirely without 
juridiction : Held^ that this was not a 
question within the scope of S. 244 of the 
Civil Procedure Code of 1882 and that the 
suit was maintainable. 14 C L J 50 = 

IOiC 532. 

— Satisfaction of decree — Suit to restrain 
executiou is maintainable. AIR 1925 Lah. 

54 =79 1 C 125. 

— Suit contesting validity of the decree 
under execution is maintainable. 54 A 25 
( 38-9-45 )( F. B. ) 

— Judgment-debtor — Purchaser of pro- 
perty of, in execution of a money decree 
pending attachment before judgment of 
‘same in another suit— -Decree in latter suit 
—Execution of— Resistance ^by such pur- 
chaser of— Objection by decree-holder that 
decree in execution of which such purchaser 
purchsed was fraudulent and collusive and 
that purchaser was mere benamidar— Deci- 
sion of— Executing Court’s duty as to— 
Reference of decree-holder to a separate 
suit— Propriety of. The purchaser having, 
as the representative of the judgment- 
dabtor, rightly intervened under S. 47, it 
was incumbent on the executing Court to 
adjudicate upon the objection raised by the 
decree-holder. The words of para, 1 of 
S 47 are imperative and vest no discretion 
in the Court. 63 M L J 941 = 36 L W 844 = 
( 1932 ) MWN 1335. 

— ( 6’ ) 8uit hy defaulting 'purchaser for 
recover y of amount realized from him for 
deficiency in price on resale S. 47 (1), Civ. 
Pro. Code, 1908, does not bar a separate 
pit by a person who, as defaulting purchaser 
in a Court-sale, was orderd to make good the 
deficiency in price that resulted in conse- 
quence' of a re-sale, for setting aside the 
order and for recovery of the sum of money 
realised from him on account of such 
deficiency. 7 N L R 134 = 12 I C 360. 

—Bat no suit lies for compensation for 
breach of terms of compromise decree 0. 

3^ «PPly- 24 M L T 34=(1918) 
333 = 7 L 663 = 45 1 C 689. See 
also 45 r C 854 = 40 Cal 102 = 22 Cal W N 
851 = 27 Cal L J 506. 
— Suit for dama 


CPC (1908) S. 47 { Co, lid) 

( JO ) Separate Suit when lies- 
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ment lies. AIR 1923 R-iiig, 88 = 11 L R 
429 = 1 Bur L J 207=70 I C 115. 

—Decree for endorsement ^of promissory 
notes by defendant to pllf -’"Failure of defen- 
dant to comply with decree— Notes b irred in 
consequence— Remedy of pi ff— Fresh suit 
for damage .s— Maintainability. See { 1918 ,) M 

W N 3 3 3 » 

■ ■ -^(e) Suit for deelaralia?i:-^hete. person 
conducts a litigation as agent of another, 
and the suit on being compromised takes a 
promissory note in his name, and sues on it 
and obtains a decree, a suit for a declaration 
that the plaintiff is the actual decree- holder 
is not barred by s 9 or s. 47 of the C P 0. A 
I E 1931 Rang 24 = Ind Rui (1931) Rang 110 

=130 10,366. 

-Co-sharer’s suit against manager for 
share of revenue decreed — Revenue suspend- 
ed subsequently — Co-sharer still executing 
decree— Rent remittted by Government- 
Suit by manager for recovery of remitted 
rent and declaration of co-shares’s rights in 
remission year is not barred. AIR 1030 Bom 
132=31 Bom L R 1415 =51 B 162=124 I C 225. 

—Where under the terms of a partition 
decree plaintiff one of the co-sharers ot a 
village got the exclusive right of the realisa- 
tion of rent from the pro-forma defendants 
who were tenants of the village and the plain- 
tiff brought a suit for a declaration that ha 
was exclusively entitled to the rents pf?yable 
by the proforma defendants and asked for a 
decree for a refund against the principal 
defendants for the rents wrongfully realized 
by them Held that the suit was not burred 
under S. 47. of C P C as it was not one rela- 
ting to execution satisfaction or discharge of 
the partition decree 90 I C 739 distinguished. 

AIR 1933 P 296. 

—Suit on mortgage— Suit by exonerated 
party claiming paramount for the declaration 
of title and alternatively for possession is 
not barred. AIR 1927 All 378 = 49 A 379=25 
AL J 253=100 I C 495. 

—Objection to attachment dismissed for 
default, Deciee satisfied— Suit for declara- 
tion of title lies. 60 I C 516 (Lali). 

— Where a person was expressly excluded 
from the former suit he was not party to the 
decree, and that, on the firidings of fact as to 
the family conspiracy, S.47 did not apply and 
so a separate suit is maintainable. 52 I C 187. 

— A« usufructuary mortgagee who was 
also a CO sharer brought on a sale by the 
mortgagor, a suit for pre-emption without 
asking for posse-ssion, obtained a decree and 
paid the money into court which was receiv- 
ed by the vendees The decree was never 
executed TIeldy that the pliintiff himself 
being in possession qua mortgagee, it was not 
necessary for him to seek any father relief 
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( 30 ) Separate Suit when lies— 


in execution of the . preemptio:n decree under 
0 21 R 36 of G P Code^a.ad that a suit for 
declaration of his title is not barred by S. 47 
of ithe Code BeM, further, that when the 
moiio^’' wavS deposited under the decree and 
the same was taken away by i.he vendee he 
became the fu!l owner of the property and 
no title remained with anybody else. 12 A L 
J 521 =23 1 C 876. 
—A suit for a declaration that the pro* 
perties belong to the plaintiff’s judgnient- 
debtor is not maintainable whether the 
execution petition has been dismissed on the 
ground that the defendant is not the legal 
representative of the deceased judgment- 
debtor. Such a suit can lie only if a declara- 
tion that the defendant is such legal repre- 
sentative has been prayed for. (1912) M W N 

401=15 !C 224. 

— A money decree was obtained against 
the heirs of one N. Some of the heirs subse- 
quently transferred their interest in the 
disputed property to K and it was found that 
the transfer was bona fide and for value. In a 
suit by the heirs of K for declaration of title 
and recovery of possession on the ground 
that the property under attachment having 
been sol,d'to K could not be attached ki 
execution of the decree: fMi— That the suit 
was not barred. 15 C W .N 7.U = 9 ! C 307. 

-'But a suit for declaration that decree 
had been fully satisfied and for injunction 
restraining execution is not maintainable 
under s,4l AL K 1934 L 18 

—Partnership— Decree against— A})pli ■ 
cation under 0. 21, r 50 ( 2 ) pursuant to— 
Partner not served in suit not disputing 
his liability in— Buit by, for declaration that 
decree is not binding on him — Maintaina- 
bility, See ■ : 34B LE '1112 (1121-2). 

— Auction purchaser — Declaration of 

title and possession— Suit for — Plea in that 
decree was against preclecessor-in-interest of 
defendant and that in execution of same the 
properi.y which had been purchased by 
defendant could not be proceeded against — j 
S 47 is a bar to, in absence of proof that 
defendant had been kept out of knowledge 
of execution proceedings until after suit 
had been brought by fraud of decree-holder 
or judgment-debtor. 59 C 1242 (1245-6) = 55 
.0 'Jj J 394 = A I R 1932 C .. 825 = A L R 1932 

C 60K 

, —Possession decreed but. not obtained— 
'Suit for declai'atioii' of title is barred AIR! 

1922 Pat 407 = 1 Pat 157 = 87 I C 251. I 
— Suit for declaration that decree has been ‘ 
satisfied and is incapable of execution is j 
barred. A I R 1922 Lah 428 (F B) = 3 Lah ‘ 

319 = 67 1 C 593 : 
— A suit for a declaration that a decree : 
obtained by the deft, against the pi if. was j 


satisfied and for an injunction restraining 
the deft, from executing the decree is barred 
by S. 47 (1) of the € P Code. An objection 
to the maintainability of a suit can be allo- 
wed to be raised for the first time in second 
appeal, if it does not involve the ascei-tain- 
merit of any fresh facts. 31 M L J 429 = 

36 i C 988. 

— (/ j Suit for ocewpana/ rights Sale to 
tenant of proprietary right set aside — Suit 
by tenant for occupancy rights is not barred 
as it is under different title. A I R 1922 Lah 
44 = 4 Lah L J 400 = 67 I C 485. 
— f g ) Suit for parlkkm : — Power main- 
tainable, member of joint Hindu Famiiy-r- 
Decree Holder purchaser— Suit for partition 
—Competent. See 1 Lah 134=1 Lah L J 10.= 

■ 56lC'254 

—In execution of a decree against one of 
the co-owners, his interest was purchased 
by the decree-holder and the Flaintilf his 
assignee instituted a suit for 3, partition 
making the judgment-debtor and the other 
CO owners parties. It was contended that 
the suit was barred by S. 47 C P C formal 
delivery not having Vieen taken through court 
under S. 311 G P Code. Held, that plaintiff- 
had a complete title under S. 65 and 0. 21, 
R. 94 and S. 47 did iiofe bar the suit. 28 M 
L ; J 642 = ( 1915 ) M W N 414 = 29 I C 976. 

—(A) Suit f 07* possession : — Delivery of 
possession to decree-holder auction imrchaser 
of property .purchased by him is not a 
matter relating to excimtion within s. 47, 
Hence a sop.^rale for recovery of posses- 
sion lies A I R 1931 Pat 241 = 12 P L T 423 
= Ind Rul (1931) Pal 337 = 10 Pat 670 = 133 I 
C 337 F B. overruling 6 F L T 351. 
— Suit against a tenant for arrears of 
rent by co-sharer iandiord decree oxccired 
as rent decree. The holding was sold and 
purchased by tlural party without objecUon 
by co-shareiN on pirtition holding allotted 
to co-sharers suit by tiienj to receiver posses-- 
siou of property alleging that, the [mr<‘!iasc 
was beouvml for the co-sharers iandiord and 
that the decree obtained was a i:nonc3‘-decrce 
and did not operate to convey (he holding 
to the third jiarty. Held, that the suit Vv'as 
not barred by s 47. A 1 R 1930 Pat l."U = Ind 
Rul (1929) Pat 610 = 119 I C 882, 
— Partition suit— Property declared as 
subject to mortgage— Beparate suit by co- 
sharer for possession is not barred. AIR 
1928 Mad 474 = 196 I C 507, 
— Son of the original owner was defendant 
in previous suit and plaintiff obtained a 
decree against the right, title and interest 
of the oilier defendant only in the suit pro- 
perties and sons, title not investigated and 
decided, the plainti^ auction -purchaser is 
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not entitled to an order for actual posps- 
sion but to symWical delivery as against 
the defendant who was not 
possession. After obtaining symbolical deli- 
very a subsequent suit by him for actual 
possession against son 

—Judgment-debtor’s suit to recover 
property not liable to be sold against str^ 
nger auction-purchaser is imt barr^4. ^ A I R 

Decree for possession — Possession ob- 
tained in another— Subsequent cause of 
action owing to dispossession— Second suit 
Sr possession. A I R 1926 Oudh 263=9 1 

I C 1 4. 

—Two judgmCDt'debl:.ors--One only pro- 
ceeded against in execution'- Suit, by other 
after auction for recovery of property from 
auction-purchaser is maintainable. AIK 
1926 Nag 68r8 N L J 184=91 1 C 218. 

-—Decree-holder purchaser can sue for 
possession. AIK. 1924 Born 527=26 Bom B 


C. P. C. 1908 S. 47 (CWd) 

( 30 ) Separate Suit when lies— (Oowtd) 

maintain a separate suit for 

property purchased 35 1 0^|68| 399 . 

—A suit by an auction purchaser f®.’’ Wie 
recovery of possession of property which ho 
has purchased at an auction sale which has 

been confirmed, is not a suit which 
under S. 47 of the C P Code. 47 I C 844. 

. — Delivery of symbolical possession, is 
operative against the jiidgment-dcblor who 
from that date becomes a trespasser the 
remedy of the decree-holder who 
to get actual pos.session is by suit. 20 y W ^ 

■ ^ 675 = 23 GLJ 587 = 15 1C 294. 

—Decree-holder purchasing^ property at 
auction -sale can maintain a suit to recovei 
possession from judgment-debtor and another 
who claimed the property. 44 Bom 977 = 59 I 
C 366 = 22 Boni L R I iOl. dissenting from 55 
B 452; and approving 5! 4 82. 
—Attachment of property in execution of 
decree— Custodian— Release of attachment— 
Remedy of Judgment debtor against cus- 
todian for non restoration— see 42 All 394 = 



—Auction-purchaser taking possession of 
urouertY not sold to him— Separate suit lies 
A 1 R 1925 Pat 376=6 P L T 473=(1925) Pat 

37=86 I C 648 » 

—A suit for restoration t.o joint posses- 
sion granted by a decree lies when it is 
^ disturbed. A I R 1924 Nag 345 = 78 I C 390. 

—Suit against auction-purchaser ^ for 
recovery of property on ground^ that judg- 
ment debtor had no interest in it is main- 
tainable. D R 4 A 526 = 75 I C 258. 

—Auction-purchaser surrendering land 
to decree -holder— Decree-holder can sue for 
possession. 63 10 762 

—Suit for possessions against persons 
who are not parties or their representatives 
is not barred. A. I R 1923 Bom 460 = 25 Bom 
L R 494=75 i C 402. 

— Decree-holder purchaser obstructed 

from getting posses.siou by judgment-debtor 
and stranger — Suit lies. 44 B 977 = 22 Bom 
LR 1101 = 59 1 0 366 (2). 

—Questions relating to the possession of 
property purchased by the decree-holder in 
execution of a decree are not questions 
relating to the execution, discharge or satis- 
faction of the decree within S. 47 C P G and 
a suit for the recovery of possession of the 
SI me is not barred by S. 47. 4 Pat L J 716 = 
(1919) Pat 354 = 52 ! C7D. 

— An auction-purchaser, even when he is 
the decree-holder himself, is not bound under 
O 21 R 95 of the C P Code to apply for 
recovery of possession of the property 
purchased under S . 47 of the Code, but may 


—A third person preferred a claim to 
property attached in execution of respon- 
dent’s decree and it was allowed. The 
judgment debtor sued to set aside the settle- 
ment which wf s the basis of the claim and 
obtained a decree for possession. He then 
sold the property to the appellant. The 
respondent having re attached the property, 
appellant put in a claim and having failed in 
it he filed a separate suit for possession. 
Held that the first attachment was not 
revived as the result of judgment debtor’s 
suit and that the appellant’s suit was not 
barred by s. 47 of the C P Code. 44 I C 864. 

— S. 47 of the C P Code has no applica- 
tion to a suit brought by a decree-holder who 
has with the permission of the executing 
Court purchased the property fof the judg- 
ment-debtor sold in execution of his decree 
for recovery of possession of that property 
on the strength of the sale to him; nor is 
such a suit barred because the pifi; hadfailed 
to avail himself of the summary remedy pro- 
vided by 0 21 R 95 of the C P Code of 
having sought the remedy has been unsuc- 
cessful, such summary remedy being concur- 
rent with his remedy by separate suit. 8 P B 
1918 = 27 CL J 536 = 44 1 C ^59. 

—Redemption suit by puisne mortgagee 
against prior mortgagee and against mort- 
gagor for possession— -Subsequent suit against 
mortgagor alone— Suit not one relating to 
execution discharge or satisfaction. See 22 1 

C 596. 

— Decree for possession — Dispossession 
of third person— Suit to be brought— No 
appeal. See 101 P L R 1917. 


ItiOO 
^25" 

c. I*, c. ( 1908 ) S. 47 (Co)ild) 

( JO ) Separate Suit when lies 


UeBai’s All India Consolidated Civil Uigesl. 1911 — 193-1 


1 « 0 «) 

w 


-■{Contd) 


C. P. C. ( 1908 ) S. 47 (Conkl) 

( 30 ) Separate Suit when lies- 


-(Contd) 


—Question relating to possession of pro- 
perty after execution sale, not 

10 u w 341). 

—The fact that the auction-purchaser hap 

pens to be the docree-hoider does not seem 
to affect the consideration whether or not 
the suit raised a question rekituisf J-p the 
execution of the decree Borne such suit may 
raise a question relating to the execution, 
discharge or satisfaction of the decree ^ roi 
example, a question whether the property ot 
which possession is sought was or was not 
sold or the nature of the rights which were 
brought to sale. It may be that in a suit 
such points cannot be determined, it does 
not follow that all orders passed on appli- 
cations under r. 95 decide questions which 
have some reference to the execution of 
the decree, much less does it follow that the 
decree -holdor who did not wish to avail 
himself of the provisions of r. 95 but filed a 
separate suit which raised no question 
elating to the execution of the decree was 
in some wav to be considered to be agitating 
such a question. A I R 1932 N 140 = 28 

N L R isO. 

--.Where a money decree was obtained 
agiiinst some of the defendants to a suit 
and the other defendants were exonerated, 
and the latter were members of a joint 
family with the former and the decree-hol- 
der attached what he alleged to be the shares 
of the defendants against whom the suit 
had been decreed and one of the exonerated 
defendants applied by a petition mnder O. 21 
E 5B that the properties attached were ms 
separate properties, which petition was dis- 
missed as too late, and properties were sold 
in Court auction, and the auction-purchaser 
sued for partition against the exonerated 
defendant and others, lield, that the defen- 
dant not having appealed 
or filed a separate suit under O. 21 K. bd ot 
the C P. C. is precluded from claiming the 
properties as his separate pr^perties^37M 

—But where the plaintiff brought a suit 
claiming a property from one defendpt, and 
failing to get possession, he brought a fresh 
suit to get that property from another 
defendant, held that though that particular 
property was not claimed from him in the 
former suit, the latter suit was barred by 
s 47 because the parties were parties in 
tiie former suit aud the proPf^ty was one ot 
the matters in dispute m it. A1 K l J3i 
Bo. H 14B=M^E.ia931) 

—-Delivery of possession under partition 
decree is a matter relating to execution, Ko 
suit lies even if there was mistake in the 


map attached to decree 
review or amendment, ^ 

296=12 P L T 466=Ind Rul (1931) Pat 366 = 

.133 1 C 3»i^ 

— Decree and execution against legal 
representative -Suit by one of them to reco- 
ver possession barred. See 14 A L J o4®. 

—Where a benamidar purchases a pi;^- 
perty in execution of a mortgage decree the 
mortgagee is not a necessary party to a suit 
to recover possession. Such a suit is not 
barred by S, 47 C. P. C. as the purchaser 
is not the decree holder but a third mrty* 
The purchase by the mortgagee (benamidar) 
without leave of court is not void Furclnise 
is liable to be set aside 56 I C B49 =44 Bom 
352=22 Bom L R 296. 

—Decree not executed for three years— 
Possession over property obtained— Subse- 
quent suit for possession if maintainable, see 
^ 38 All 509=14 A L J 709=35 ! C 6T|. 

— (D Suit for pnon^y:— Prior mortgagee’s 
decree paid by plaintiff— His suitJor obtaim 
incy priority is not barred. A I R 1925 Mad 
129 = 20 L W 651 = 35 M L T 112 = 82 ! C 846. 

— Executing Court cannot go behind the 
decree and allow the judgmentrdebtor to put 
up paramount title pending mortgage suit by 
puisne mortgagee prior mortgagee a party 
filing suit on his mortgage— Property sold in 
execution of the decree of the later mortgage 
—Purchaser under the prior mortgage claim- 
ing priority, held that the purchaser could 
not raise the plea in execution but should 
file a separate suit. AIR 1930 All 826 = 

( 1930 ) ALJ 1135. 

— ( j ) Suit for Attachment and 

sale of profits of laud— Right of purchaser to 
institute fresh suit for profits. See 33 ! C 83. 

( /. j Suit for redemption and account : — 

i Compromise decree in suit on usufructuary 
I mortgage providing that mortgagor should 
I pay amount within certain time and recover 
’ possession by taking out execution payment 
but mortgagor after time fixed execution for 
possession dismissed as barred by time— 
Suit by mortgagor for redemption is not 
barred under s. 47. A I R 1930 Mad 305 = 31, 
L W 44 = 53 M 805 = Ind Bui (* 1930 ) Mad 
520= 123 I C 584 
—Redemption of mortgage— Previous 
decree merely declaratory of plaintiff’s 
rights— Subsequent suit for redemption is 
Sot barred. A 1 R 1927 Oudh 457 = 4 0 W H 

s —A mortgagor who has brought a suit 
I for redemption and obtained a decree yiui 
i which neither the mortgagor nor the mort- 
! gagee has ax>plied to be made absolute, can, 
lifter -ihe execution of that decree is time 
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( 30 ) Separate Suit when lies -fOorty) 

barred bring a fresh suit for redemption. 
43 Bom 334r21 Bom L E 56=49 I C 894 (F B). 

— Where a puisne mortgagee was a party 
to the suit by the prior mortgagee and a 
decree was passed under S. 88 of the T P 
Act which made no mention of the pusiiie 
mortgagee’s right to redeem and the pro- 
perty was sold privately after order absolute 
and the puisne mortgagee brought the pre- 
sent suit for redemption. Eeld, that the 
suit is not barred by S, 47 as the prior decree 
did not provide for the working out of the 
rights of the puisne mortgagee. (1918) M W 
N 902 = 49 I C 466. 

— A mortgagee vsued for recovery of 
possession of immoveable properties mort- 
gaged by right of ijara and obtained a decree 
for possession, with a right to be in posses- 
sion thereof so long as the moneys for which 
the properties were mortgaged were not 
repaid out of the income arising from them. 
EeU, that this was a decree in a suit for 
ejectment and that a separate suit for 
redemption was imt barred by S. 244 C P 
Code 1882. 19 C W N 1132 = 33 ! C 59. 

— Suit for Eedemptiou— Prior decree in 
mortgagee’s favour for possession— Order in 
execution of decree directing mortgagee to 
furnish accouuts—Subsequent suit for re- 
demption by mortgagor, not barred. See 19 
C N 1132 = 33 1 C 59. 

—Accounts between Mortgagor and mort- 
gagee must be determined in suit and not to 
be left to execution. See 5 L W 339. 

—Final decree for sale passed in suit on 
mortgage, but not executed for more than 3 
years, B 47 does not prevent mortgagor from 
suing for redemption. A I E 1925 Mad 1191 r 

86 I C 527 

— In a suit for sale of the mortgaged pro- 
perty the decree passed did not comply with 
the provisions of the T P Act, S, 88; for no 
day was fixed by the High Court on which 
payment might be made within six months 
from the date of declaring in Court the 
amount due. In execution of the decree the 
mortgaged properties were attached, sold and 
purchased with the pex'mission of the Court 
by the mortgagee decree-holder, and the sale 
was duly confirmed. The mortgagor subse- 
quently brought the present suit to redeem 
the mortgage. Held, that the question now 
raised could have been raised before the 
sale was confirmed and is so raised, would 
have been deiermined by the Court execu- 
ting the decree, and that the present suit 
‘he 0 P Code of 
JSp. 41 Mad 403 = 22 C W N 553 = 34 M L J 

W 310r20 Bom L B 580=16 A L J 353 = 23 M 
Jj 1 198=27 G L J 367 = 44 I 0 855 = 45 I A 

S4fPC).l 


IC PC. (1908) 5.47 (Corfd) 

( 30 ) Separate Suit, wiieir lies- 


(Conid ) 


— ( I ) Sait to enfnrre a dHcnia vot capahlr. 
of hcinn carried out in oxerJilion ; — Prior 
declaratory and unexecuiable decree docB 
not bar subsccjuent suit. A f K 1923 Cal 252= 
36 C .L J ibl = 70 I C 427. 

’—('in ) Suit to enforce llahllit?/ of a dejiori- 
iorf/ of properif/ for default : — The Liabilii.y 
of a depository of properly attached in 
execution of a decree who has made default, 
cannot be enquired into by the oxecntiiig 
Court but must from the subject of separate 
suit. 47 I C 956. 

— f n) Suit to enforer. UabllUf/ of rarejf/ 
under bond .-—The liability of a surety under 
his bond for the performance of any decree 
or for the restitution of any property takcfi 
in execution of a decree can be enforced by a 
separate suit. It is not necessary to resort to 
execution alone. 36 Bom 42 = 13 Bom L R 

909 = 12 I C 549. 

— ( o ) Suit to set aside or mdlify a decree : — 
A claim for deduction of something from 
a decree, and in so far nullifying its efiieets, 
cannot be made, under S. 47 of the Civil Force- 
dure Code, by the judgment-debtor A mort- 
gage-decree was obtained against the mort- 
gagor who having died, his widow was subs- 
tituted. She put forward a claim that she was 
entitled to the property independently of 
her husband for whom she was substituted, 
and under a title deinved from her father 
and her uncle and she prayed that the pro- 
perty should be exempted from execution 
sale : that, the claim could not be made 

under S. 47. 14 I C 7. 

—Where the question is either that a 
decree was passed against a dead person or 
was not passed against him at all and there- 
fore it is a nullity, pure [jand simple, the 
dispute does not relate to the execution, of 
the decree but aims at its utter destruction 
The dispute as to the execution of a decree 
contemplates the existence of a valid decree. 
Where a decree is without jurisdiction or is 
otherwise utterly null and void, and can 
therefore be ignored by a person, Ms protest 
IS not merely as to its execution, but he 
impeaches the decree itself. Such a dispute 
is not within the purview of S. 47 at all. 54 A 
25 (38-9, 45) = 1931 A L J 715=A I B 1931 A 
49a=l34IC236(FB).. 

—A regular suit lies to set aside bh ex 
parte decree obtained by fraud. 55 I C 412 

—Property of plff ' attached in execution 
— Subsequent suit for declaration that decree 
a nullity— Maintainability. See 17 All L J 
257 = 501 C 109. 

— ( p ) Suit io s:i aside sale : — S, 244 did 
not apply to a suit to set aside a decree and 
sale there under on the ground that they had 
been obtained by fraud. 27 M L J 100 = 42 
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c. I*. C (1998) S. 47 ( Conkl ). . j 

(39) Separate Sislt wliefi lies—CCo/j^cO 

Cal 244 r 18 0 W N 1029'=: 1 L W 549 = 16 M 
L T 210 =(1914) M W N 636= 12 A L J 1176 
= 20 C C J 360 = 16 Bom R 846 = 24 I C 50 

(PC), 

—In execiitiori proceedings held before a 
Collector, when once an application is made, 
within the time limited by law to tlie Collec- 
tor to set aside the sale, the Collector is 
bound to refer the application to the Court 
under Civil Circulars. As soon as the appli- 
cation is so made to the Collector all his 
powers of confinning the sale are^ suspended 
until the application has been disposed of. 

If the Collector, notwithstanding the refe- 
rence of the applicaticm to the Civil Court, 
proceeds to confirm the sale it is open to the 
Judgment debtor to file a suit to set aside 
the sale, when the auction purchaser is a 
third party 44 Bom 551 = 22 Bom L R 759 = 

57 I C 440 

— Minor Judgment-debtor not properly 
represented— Sale void-Suit by minor to 
set aside sale not barred by S. 47 See 

28 M L J 525. 

—Sale duly confirmed and absolute under 
0, XXf, r 92, remedy to set aside is by suit. 

A I R 1922'^ Mad 63 = (1922) M W N 121 = 15 
L W 272 =70 1 C 50. 

— But where application to set aside sale 
under 0. XXI, r, 90, dismissed no suit for 
cancellation of the sale can lie on ground 
covered by r. 90. A I B 1929 Nag 130 = 26 N 
L R 58 = Ind Rui ( 1929 ) Nag 241 =118 

IC49 

—So also a suit for a declaration that 
auction saio was null and void, as auction- 
purchaser, theliciuidator of the decree-holder 
Bank was not competent to purchase any 
property as liquidator is barred under s. 47 
• AIR 1928 Lah 666 = 108 I C 606. 

— Decree not impeaclied-Suit to set aside 
sale does not lie. A I B 1921 Pat 54 = 6 Pat 
LJ 16 = 2P BT 66 = 61 I C 126. 

— Where an objection to a sale in execu- 
tion of decree is allowed, the decree-holder 
if aggrieved thereby has his remedy by way 
of appeal and second appeal and if he omits 
to appeal the order of the executing Court 
is. final aud'hinding upon the parties'. S. 47 
of the C P Code forbids the institution of a 
regular suit to avoid' the consequence of 
such ,aii order. 17 A L J 832 = 1 U P L R 
„(HC)99 = 5I I C 184. 

—A separate suit does not lie upon an 
uncertified adjustment for setting aside an 
e.xecution sale.. No relief which is meant to 
interfere .with the execution of a decree can 
be asked for in a suit based upon an uncer- 
tified adjustment. A decree confirming, 
possession obtained out of Court under an j 


C, aC. (I908) S. 47 ( (3on(d J 
( 30 ) Separate Suit wlien iies—(€V>w^d) 

uncertified adjustment of another decree 
stands on the same footing as one granting 
an injunction restraining execution^ and a 
suit praying for such a declaration wmuid, 
therefore, be barred under S. 47 of the C F 
Code. . 15 N L B , 158 = 50 I C 956 

—Where a decree is passed against the 
representatives of a deceased person as such 
representative, and as being in possession of 
the estate of the deceased, and property 
forming part of estate is sold in execution 
of the decree, the judgment- debtor cannot 
bring a suit to recover the property without 
getting the sale set aside. 40 P L R 1918 = 
30 PWB 1918=43 iC 712. 

—In an execution proceeding transferred 
to a Collector under 8. 68.0 P Code,j 1908, 
the property attached was sold at auction 
and purchased by the decree holder. After 
the confirmation of the sale the judgment- 
debtors presented a petition to the Collector 
asking that the sale should be set aside on 
the ground, infer alia that the decree holder 
has fraudulently kept them in ignorance of 
the pendency of the execution proceedings. 
The objection having been overruled the 
judgment-debtors instead of filing an appeal 
to the Commissioner, as provided by S. 45 
I by the Buies of the Local Govt. ( U. Pro- 
I viiices Gazette 1911 ) made in this behalf, 
filed a Civil Suit for the recovery of the 
property. Held, that the suit was barred by 
0. 21, B 92, cl. (3) of the C F Code or the 
eorresponding provisions of cl. (3) of R 32 
of the rules made by the Local (jovt. Helii, 
also that the suit could not be treated as an 
application under, S. 47, C F Code, as the 
Court in which the suit ^vas iastiliited wr^s 
not the Court executing the decree at the 
time when the decree was made over to the 
Collector. 35 I C 473. 

— S. 47 is no bar to a suit to set aside a 
sale held in execution proceedi!ig.s which 
w’cre fraudulent. A suit for a doc.laration 
that the sale in execution proceedings which 
were fraudulent cannot affect the rights of 
the plain ti if in respect of the property sold 
is not barred by limitation though brought 
beyond the period of limitation provided 
for the 'setting aside. of auction sale. 24 

. I C 695. 

— In a suit to set aside a revernic sale for 
fraud a compromise ^YaB entcnal iiilo by 
which the defendant agreed to execute k 
kobala within 3 moiith.s and in default the 
plaintilf was to get the same executed by 
court. In a suit after 3 yeans for declaration 
of title and for getting a Kohala: //eld, ^ that 
the suit was not maiutainabie. The plaintiif 
must either sue again to set aside the reve- 
nue sale for fraud or execute the decree 
both of which were barred. 23 I C 240. 
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(’ JO ) Separate Suit when lies-(Conc?tl) 

The question whether the actual execu- 
tion of a decree is in excess of the decree 
itself is one relating to execution. Theretor 
the auction that a sale in execution of a 

to ,VWh 

Where an auction-sale, was impeached 

on the ground that the attachment, was not 
OTOPerly levied and the sale proclamation 
hadTot been served. Held, that an application 

toset aside a «ale. on the 
riotice under s. 248 of the Civ. Pro. Code, 
1882 had not been served, could not be made 
under s 311 of the said Code, when the 
validity of the sale was not attacked on the 
ground that there C L 

publication or conduct of the ^ 3 J 


( J1 ) Separate suit does not lie. 

—fa ) General Fresh suit relating to 
execution is barred under s. 47 where plain- 
tiff and defendant have been parties in 

fnrmersuit A I R 1931 Bom il4 = 32 Bom 
L R 1473 = Ind Rul ( 1931 ) Bom 2W=i29 



—With regard to the custody of the 
property, a Sapiirdar cmnot incur 
penses personally. The expenses incurred by 
him must come either out of the Packet of 
the decree-holder or the judgment-debtor. 
If the ludgment' debtor losses the mam case 
any cost of the custody of the ^property in 
question incurred by the Sapw'dar will havp 
to be borne by the judgment-debtor himself. 
If he could claim a deduction of the rent 
due for the use of his piem’ses against the 
decree- holder when the latter takes posses- 
sion of the property or its proceeds iP satis- 
faction of his decree. In view of the 
provisions of 47 S. C P 0 a separate suit by 
the iadgment-debtor against the Sap urto* is 
not competent. 1932 P C L 158 (Civ ) (161) 
- 33 P L B 334 = 136 I C 268 = A I E 1932 
L 324 = 1 E 1932 L 320 = A L R 1932 L 

158 (Civ.) 

—Part of property in former suit claimed 
in separate suit against other co-defendant— 
Suit is barred. A I B 1931 Bpm 114 = Ind 
Bui (1931) Bom 209 = 32 Bom L B 1473 = 129 

I C 737. 

—Questions arising in enquiry under s 52 
(2) are questions arising between parties to 
suit relating to execution— Separate suit 
does not lie A I B 1927 Rang 127 = 5 B 44= 

IOMC43I 

— Procedure under s. 47 and 0. XXI/r. 
103 is not cumulative and aggrieved party 
cannot at his option proceed by suit or 


C. P. c. (1908) S. 47 (CoHid) 

( J1 ) Separate Suit does not lU—i ContilJ 

anneal A IR 1925 Mad 1198 = 51 M L J lOfi 

4i926) M W N -599 = (1925) M N a77 = 

■ -Order under 0. XXI r 71 
within s. 47. Separate suit is bm'red. ly ^ 
1925 oudh 

—Executable decree -Fresh suit 
relief is barred. A I R 1925 P 0 34 ^ 

J 717 = 48 M L J 20=b L B F 0 2 .> “ 

L B 166 = 21 L W 28b = 52 \ A 79 = u2 O 314 
= 29 C W N 633 (P C) = 86 1 1 24x 

—Executable judgment— Suit is 
A I R 1925 Mad 279=48 M 482 = 47 M, L J 
A 1 It Xi W 75=85 I C 991. 

-0.21 B. 103 of the C P Code which 
gives a right of suit to a party who \snofca 
Judgment-debtor, is not restricted by 
general provisions of S. 47. 5* * b /io- 

—A decree in favour of Receiver ap- 
pointed by High Court,under S. 395, 

P C— not defendant exonerated kut touna 
1 to be proper party to suit-bound by tn| 

. decree— separate suit 
1 claim barred. A L R 1933 M 236. 

^ — A decree was passed on the following 

^ terms : — “ It will be established and declared 

that the sale-deed executed by defts. lN os. 

e 2 and 3 in favour of deft, No. 1 is . not 
> binding upon the plff; possession will be 
y delivered, to the plff by dispossession of 
f deft. No 1 on condition of paying into Court 
f. Bs. 66 within one month; in case of default 
e the plff’s. suit will stand’ dismissed.” A 
n schedule of costs was given on the assunip- 
e tiou that the money would be paid in time, 
f. Held, that under the decree as it stood, the 
d deft, was not entitled to execution for costs, 
te 31 I C 564. 

3- — f 5 j Allegatmi of misappropriation of 

8- moveables attached Allegations of mis- 
10 appropriation of attached moveables by the 
>y decree-holder acting in collusion with the 
is Court amiw should be enquired into under S. 

1) 47, C P Code, and the party complaining 

should not be referred to a separate suit. 1 
L , ’ Pat LJ 558 = 36 1 02811. , 

^•V —( c) Fresh si it where execution is 

&arm7:— in view of B. 47 a second suit on 
the basis of a former decree is not maintuiu- 
able : 18 A L J 1001 = 59 I C 632. Overruling 
29 14 A L J lOi. 

—A suit which is practically an attempt 
to enforce the decree by suit which has 
become unexecutable by efflux of time is 
not maintainable. 2 lah L J 724. 

4= — Xrf) OhjeUlon to aitachinent aiid sale : — 

Objection to attachment under s. lO — Biiii 
r. is barred if objection is di'^raissed. AIR 
ty 1930 Lah 928=31 P L E 191=Tnd R.ul (193b) 
or Uih 890=127 !C 858. 
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C. E c (tms) S. [47 (Contd) 

( 31 ) Separate „ suit does not' lie— f 

— Objection to sale of ancestral land on 
ground of want of sanction required nnder 
s. 20, Oudh Laws Act— Separate suit is 
barred by s. 47. AIR 1930 Oudb 256 = 7 0 
W N 140 = Ind Rul ( 1930 ) Oudh 293 = 125 

!C 155. 

— The plU’s suit for a declaration that the 
property attached by the decree holder was 
his and not the judgment debtor’s was 
dismissed as barred under S. 47 of the C P. 
Code on the ground that the plff. being a 
deft, in the suit in which the decree was 
passed was not entitled to file the declara- 
tory suit but that his remedy was to appeal 
against the order disallowing his objection 
to the attachment of the property. It ap- 
peared that in the original suit the present 
piff . had been impleaded as a deft, in the 
capacity of an heir to the person against 
whose estate relief was claimed but the 
court found that he was not an heir and the 
suit against him was dismissed. that 
the suit was barred : 241 P W R 1915 r 25 
PL R 1915r28 I C 14. 

— The objection of two Hindu widows to 
tiie sale of certain house property without 
reserving rooms for their residence having 
been disallowed, they filed a declaratory suit 
to establish their right. One of the widows 
was a party to the decree in execution of 
which the houses were sought* to be sold. 
Jleid, that the plaintiff who was a party to 
the decree was not competent to file the 
suit, for S 47 of the C. P. 0. lays down that 
the execution court only is competent 
io determine the claim. 19 I C 921 
= I34P l-E I9U. 

■ — ( i) Qtiestion whether a tramfereeofa 
decree h entitled So execute it: — The question 
whether a transferee of a decree is entitled 
to execute it is one falling within S. 47 C. 
F Code and no separate suit will lie for a 
declaration of that right. Where one of two 
judgment-debtors obtains a transfer of the 
decree he cannot execute it. 26 I C 944 2 

L W 109. 

— -(Tt ) ^uit based on agreement not to 
execute decree. .—Anomalous agreement not 
to execute— Suit based on such .agreement is 
barred by s. 47. AIR 1931 Mad 26 rind 
. , '■ '.Rul ,(1931) Mad 363 = m I C 187.' 

— ( I ) Eidt based on pre-decreeial agree- 
mmt for recovery of money reaHspAl in execu- 
tion:^ A suit based on a , pre-decretal agree- 
ment for recovery of money realised in 
execution of the decree is barred by s. 47. 
A I R 1931 Mad 26 ( 2 ) = Ind Rul (1931 ) 
Mad., 363= 1301 C 187. 

il (l) (H) 


u 

C. P. C. (1908) S 47 fCojjirf) 

( 31 ) Separate suit does not Ik---(Contd) 

— ( 0 ) Slut for questioning validUy of 
execution yroceedings : — Such suit is not 
maintainable : 24 W II 45 see also 3 O L J 756 

= 38 1C 461. 

— The omission to comply with the 
provisions of 0. 21, E. 16 C. F. G. makes all 
subsequent proceedings void. The question 
of the irregularity or illegality of the notice 
issued under O, 21 R 16 and its effect is one 
arising between the parties to the suit and 
could have only been properly determined 
under s, 47 C P C. A separate suit to declare 
that certain execution proceedings are void 
for non-compliance with O. 21, R. 16 C P. 
is not maintainable. 56 I C 461. 

— ( p ) Suit for rectification of security 
bond and repayment of mojiey: — Attachment 
of fixed deposit in Bank before judgment 
belonging io F or M-Security bond executed 
by N for fixed deposit— S succeeding in suit 
and recovering the amount iiisder the bond — 
M suing for rectification of serairity bond 
and repayment of money by S— It was held 
that the suit was not maintainable. AIR 
1930 P C 86 = 58 M L J 275 = 34 C W N 425 
= 51 C L J 253 = 32 i. W 43 = Ind Rul (1930) 
PC91(PC )=i22 1C lU 

-“f q ) Suit seekhuf relief granted in a 
previous decree: — Subsequent suit is barred 
by s. 47 if previoas decree granted relief 
sought in subsequerit suit. AIR 1925 Mad 
1260 = 22 L W 195 = 9! I C 338. 

— (w) ^dt to enforce claims under a 
partition decree: — Where in a suit for parti- 
tion and account between c*o-sliarers, the 
liability of some of the defts is determined 
and a decree is passed, against them not only 
in favour of the plff, but also in favour of 
one of the defts, in that suit a iresh suit 
cannot be maintained by that deft for enfor- 
cing his claim under that decree. The 
remedy of the deft, is by way of execution of 
the decree and not 6y another suit. 57 

I e 996, 

—( try Suit to enforce eiecree' in rmney- 
sidt creating charge on immoreable properly:— 
Decree in money suit creating charge on 
immoveable property can be executed with- 
out separate suit. ^ I R 1930 Nag 17 r Ind 
Rul (19.30) Nag 7 = OO I C 218. 

— f w ) Snli io realise property (jlren as 
security by judgmentdeddor—U not mainiain- 
nMe ; M M L J 8I.= 1917 M W N 872 = G h 
•W 762 = 43 I C 187 = 41 « 327. 
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C. P. C- (S908) S. 47 (Coni£^) 

( 31 ) Separate sail does not lie— (Comc^^G 

—Mortgage bond given as security under 
0 ILl, r. 6 can be enforced in execution by 
Court passing decree- Separate suit or attach- 
ment is unnecessary. A I E 1930 Pat 108 = 8 
Pat 801 = lud Eul (1930) Pat 410=124 I C 90. 

(32) Stay of Execution. 

' — Order staying or refusing stay is not 
a matter within s. 47 and is not appealable 
as decree. A I E 1931 Eang 22l=Iud Eul 
(1931) Eang 267=9 E 554=133 1 C 491. ( con- 
trary view in 10 L B E 1326=62 I C 342 dose 
not represent the Eangoon view ) See to 
the same effect . — A I E 1926 Cal fe0=94 I C 
352.^ and A I E 1929 All 85=26 A L J 1325= 
1 12 1 C 620. and A I E 1924 All 808 = 46 A 
733=22 A L J 706=L E 5 A 482 Civ=83 I C 
r035; and A I E 1924 Ail 794 = L E 5 A 573 

Ciy=80,I C 39. and A I E 1922 Lah 410=68 


, . SC) 

C P. C, ( 1908 ) S. 47 {Conld) 

( 33 ) Stay of ^xtcutlm—iCondd) 

— Execution transferred to Coiltn:ior— 
Application for stay must I)e made to (loilec- 
tor— Order by transferring Court— No appeal 
lies. 1929 B 189=52 B \:90=30 Bom L E 405= 

no I c 710. 

—Stay of execution— Question of saifi- 
ciency of security is not under s. 47. A I K 
1925 Eang 225 = 4 Bur L J 61 = 3 E 255 = 88 

,/ ' I c 840. 

—Interim receiver impleaded as a party 
to suit in execution— applying under S 52 of 
the Provincial Insolvency Act for stay of 
execution— order made thereon— if a decree 
—right of appeal, see ALE 1933 M 95=64 
M L J 119 = 37 L W 114 = 141 I C 817=A ! R 

1933 M 152, 



! C 49. and 22 Bom L E 1212=59 I C 523=45 
B 241=1921 B 208. and 55 I C 228=25 C W N 
555. and 20 C L J 512=27 I C 444. and 25 I 
C 47 = 27 ML J 171. and 1925 Eang 225 = 4 
Bur L J 61 = 3 Eang 255 = 88 I € 740. and 
106 I C 890=1928 Notes 23 ( E ); and .106 I G 
866 = 1928 Notes 26 (E;. 

—Contrary view was taken under the old 
Code in 14 G L J 489 = 12 1 C 745; and 31 C 
373;and;245 AWN 1888. 

— The Lahore High Court, however, 
holds that order staying execution of a 
decree till decision of the appeal is appeal- 
able as a decree. A I E 1930 Lah 187=Ind 
Eul (1930) Lah 541=11 Lah 402 = 31 P L E 
617=124 ! C 249. See to the effect A I E 1924 
Lah 602 = 76 I C 174. and A I E 1924 Lah 
671=75 I C 1001. and A I E 1925 Lah 69=75 
I C 789. and A I E 1923 Lah 514 = 75 I C 
419. and A I E 1922 Lah 483=68 I G 751. and 
A IE 1924 Lah 631 (631) = 75 1 C 615; and 
1927 Lah 915 = 9 Lah L J 189 = 28 Pun L E 

617=102 1C 25, 

' —An order of the executing Court that 
the decree- holder must first proceed to 
realise the balance of his decretal money 
from certain defendants, and on his inability 
to realise from them, he can proceed against 
the other defendants, amounts . to an order 
staying execution, and no appeal lies aginst 


( 33 ) Subject to any objection as to 
limitation etc. 

— Application under s. 47 must be govern- 
ed* by Art. 181. A I E 1927 Cal 57 = 97 I C 
697. Bee also A I E 1922 Pat 507 = 3 P L T 
501=1922 P H C C 269=77 1 0 957=2 Pat 05 
=1 Pat. L E 18=4 U P L E (Pat) 71 and A I 
E 1925 Cal 351=51 Cal 1014=82 I C 322 and 20 
IC 46=27 M L J 605 = 1 Mad L W 969; and 
A I E 1924 Mad 137 = 77 I C 631 = 18 Mad 
L W 780 = 33 Mad L T 137 = 45 M L J 829 
= 1924 Mad W N 27 = 47 Mad 525. 

— Art. 181 and not Art 165, governs appli- 
cations which are filed by parties to the suit 
as objections to the execution proceedings 
under s. 47. A I E 1929 Oudh 76 = 8 OWN 
1053 = 4 Luck 209 = Ind Eul (1929) Oudh 268 

■=II5IC 444.' 

—Art, 138 of Limitation Act cannot 
override' s. 47. A I E 1926 Cal 798 = 43 G L J: 
345=.:53,: C’ 781 = 30 C W N 649 (P B) =: 95 

. „ I C 494. 

—Plaint not presented to executing Court 
—Conversion into proceedings was refused 
in appeal. A. I E 1926 Lah 165 = 7 Lah 1 = 27 
/PL E 258 = 93 I C lOOI. 

—Party wrongly ordered to file suit- 
Mistake discovered after 12years-Conv6rsion 
was not allowed. AIE 1925 Mad 1198 = 51 
M L J 106 = (1926) M W N 599 = (1925) M W 
N 577 = 90 I C 952. 
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C. P. C. (1 90S) S. 47 (Co'/ild) 

( 34,) Tlmerliarfed Decree. _ 

— Enforcomcrit of decree barred by limi' 
tatiori— Suit does not He. 2 Lah L J 724 Sec 
also cases under s. li of C PC (I9(.>8) — 
Execution PruceedingvS and see. A I R 1921 
All B69= 43 A 170^18 A L J 1001r59 I C 632; ! 
and 1927 Cal 411r:U C W N 404=101 I C 622 
=54 Cal 524 and A 1 B. 1924 Pat 165 = 71 I C 
'■ , 560; and 9 S L K 148=32'1 C 634. 

— .Expiration of time for application see. 

25 I G 6S4 = ! 0 L J 403. 

— An order dismissing for default an 
application by the judgment-debtor that the 
decree is barred by limitation is a question 
within this section. 28 Cal 81 p 83- See also 
A I R 1927 M842; and 1929 A L J 480 = 119 
I C 510 = A I B 1929 A 287 = 51 A 640,. 

( 35 ) Miscellaneous Cases. 

— Collector executing decree transferred 
to him is not Court. A I ii 19A5 All 146 = 47 
A 217 ■= 22 A L J 1060 = L E 6 A 89 Civ =84 

I C 1031. 

— Fresh suit by puisne mortgagee to 
recover his mortgage amount — His claim not 
satisfied in the previous >Suit by Prior mort- 
gagee. see 43 Mad 90 = 35 M L J 639 = 24 M 
■ ‘ L T 473 = 9 L W 70 = (1918) M W N 898. 

— Decree— Constructio n of — Declaratory 
decree— Mortgage of Nanker rights— Mort- 
gagee’s right to enforce payment against 
Taluqdar. ' 15 Cl C 99. 

— equity and in law a party is required j 
to pay a Court fee upon the sum for the ‘ 
recovery of which he seeks the assistance of | 
the court in proceedings under S. 47 of the j 
G P Code which are of the nature of a suit i 
Thus where a decree-holder sues t<.) recover 
a sum as interest in addition to the sum 
named in the de<a’ee he must pay Court fees ! 
on the amount he claims 52 1 (J 802 = 5 Pat 
L J 235 nut following 17 B 41. , 

— Judigment-debtor not object to descrip- ' 
tion cafUiot do so by application or suit ' 
after sale is hohl. A i B 193' 1 AH 865=(i931) ' 
A LJ 49= hid Pail ( i930 ) Ail 749 = 125 ^ 

I C 765. I 

— Purchase by decree-ht>lder without 
obtainirig leave to bid or i!i spite of refusal , 
<^f leave is not void but voidable. A I. R 1922 
F C 336 = 3 F L T 529 = 44 M 14 J 718 = 37 i 
C L J 430 = 31 M L T 209=16 f. W 190 = 25 ' 
Bom L n 680 = 49 1 A 312 = I Pat 73,3 = 2! ' 
A Ij j 23 =27 C W N 294 = 9 O A h B 
' ' 450 (P C) = 67 I C 914. 
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a P. C. (1908) s. 47 iCoft/J) 

( 35 ) Miscellaneous Case$--(Oo/i/(l) 

—Mortgage- decree is attached by a person 
holding a decree for costs? against the mort- 
gage decree-holder. Mortgage-decree ex- 
ecuted only for realising coasts due to the 
attaehing decree- holder decree for costs 
satisfiad with the sale proceeds of portion of 
propert^n Execution sale in not absolutely* 
void but irregular A I B, 1921 Cai 382 = 25 0 
W N 400 = 66 I C 605, 

—Application for setting aside sale on 
ground of want of notices under (). XX B rr. 
22 and 66, though falling under s, 47 is 
governed by Limitation Act. (1908,) Art 
166. AIK 1931 All 145r(l931) A L J 119= 
IndRul (1931) All 324=130 1 C 708. 

— Application under s, 47 falls within 
Art, 181, and not within Art. 166 although 
applicant asks for setting aside sale. AIR 
1928 Cal ^65 = Ind Rul ( 1929 ) Cal 490 = 1 16 

' , I C 634. 

—The article applicable for applications 
under s 47 is Art. 181. AIR 1927 Cal 614= 
5^ C 419=103 I C 23L 

— Execution sale void— Limitation for 
application for relief is under Art. 181 and 
not Art 166 AIR 1924 Mud 431 (P B.) = 47 
M 2P8 = 46 M L J 104=19 L W 17 9= 34 M. L 
T .37 r 1924 M W _N 182=80 I C 92. 

—Application to set aside sale under 0. 
XXI r. 90— Art. 166 and not Art 188 applie.s. 
A I R1922 M.ad 95 = (1922) M W N 176 = 16 
L W 934=74 I C 458. See also A, I R 1922 
Mad 417 = 43 M L J 184 = ( 1922 ) M W H 
514 = 10 L W 178 = 31 M L T (H. a)135 = 

70 1C 743, 

—Possession obtained privately from 
j udgment* debtor is valid and law f ul po .sses - 
Sion. A I R 1922 Lah 459 = 68 i C 744 

—Stranger auction-purchaser- Subsequent 
ameiidment of decree sale cannot be set 
aside. AIR 1926 Ail 35 = 48 A 94 = 23 A L 
J 946 = L R 6 A 580 Civ = 89 I C 1018. 

— Execution can be stayed by injiiction 
or by order of executing Court. Where a 
decree is stayed by injuction as to part of 
the properties and by order of the executing 
Court itself as to the rest the decree-holder 
is entitled to deduct the time during which 
the injuction and the order continued, the 
date on which the iijjuetion was issued and 
the order was made, and the date on which 
the injuction and the order ceased to be 
operative. AIR 1921 Cal 606 = 34 C L J 163 
^ ’ =64 1C 594. 
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C. P. C. (1908) S. 47 (CoMd) 

( 35 ) Miscellaneous Cases— rCo««(7) 

—•Compromise during ^proceedings under 
0 XXT, r. 90 is compromise in suit. A I E | 
1921 Pat 107 = 2 P L T 273 = 6 Pat L J 263 = 

62 1C 608. 

—Suit by prior mortgagee—Puisne mort- 
gagee party— Consent decree for sale free 
from subsequent incumbrance— Execution 
extinguishes puisne mortgage. AIE 1922 
Mad 307=15 L W 123=41 M L J 547=:(1921) M 
W N 732=68 ! C 667. | 

—Decree for possession-possession with- i 
out intervention of Court is as cribable to 
decree— decree effective to part over which 
possession is proved. AIE 1930 Lab 803=31 ; 
P L E 578 = 12 Lah L J 234 = Ind Eul (1931) ; 

Lah270 =l30 IC 334. 


C. P. C. (IW8) S. 47 (Conkl) 

{ 35 ) Misceliaiieous Cases— f 

haS' been ■ passed ami even in cxeciiiiom. 34 

, " C L J 157.r.66 1C 766., 

—Executing Court cannot enquire into 
the iurisdiction of the court which passed 
the decree. A i li 1923 Maul 212 = 10 M li W 
314 = 43 M: Ij j ,293 = 1922 M W H 597 = m 

1C 465. 

—Perjury and' suppression of^evidence do 
not vitiate the judgment. A 1 E 1922 Mad., 
404 = 16 M L W 132 = 1922 M W K 403 = (d) 

i C 12. 

— It is .not open to another . Cou.rt to 
entertain a* suit to set aside a^ decree when 
the sole point is whether the first Court was 
wrong in believing the evidence called 
before it, This is not a case of fraud extra- 



— Every payment on account of debt is 
perfectly lawful payment irrespective of its 
effect upon the other creditors. AIE 1927 
Mad 625 = 1001 C 24. 

—Surety in case of arrest before judg- 
ment can apply for discharge but surety for 
due performance of decree cannot be dis- 
charged. ATE 1929 Lah 435 = 30 P L E 130 
= 11 Lah L J 141 = Ind Eul (1929) Lah 883 = 

119 I C 419. 

—Remedy against fraudulent decree is to 
apply for injunction to restrain party from 
executing decree. A I E 1924 Nag., 413 = 80 

iC59. 

—Collusion or concealment of material 
fact-Setting aside— Minor, see 22 I C 923. 

—An incomplete statement of proposition 
of law in the plaint does not constitute a 
fraud on the part of the plaintiff. A I E 
1923 Cal, 569 = 76 1 C 767. 

— If a decree is obtained by fraud, the 
proper remedy is by way of review or by 
a properly framed suit. “ 14 C L J 603 = 13 

1C 374. 

—Suit Based on compromise plea of 
fraud if can be raised in defence. 39 I C 891. 

—Execution of fraudulent decree— Res- 
trained by injunction, see 9 I C 576. 

— Executing Court cannot go behind 
decree for rateable distribution by rival 
decree-liolders an enquire whether they are 
trandulent A I R 1922 Bom 31 = 24 Bom L 
B 1 = 46 Bom 635 = 65 I C 600 

—Court can grant relief against forefei 


neous to the trial. A I E. 1924 .Rang 119 =■ i 
Rang 500 = 76 I C 794. 

—Where the question is whether there 
was a consent in fact of the parties to a 
decree, there is power to investigate the 
matter in a properly constituted applicatioii 
and to set aside the decree if satisfied that 
a party never in fact consented to it. But 
where there was a consent decree in fact but 
a party alleges his consent was procured by 
fraud, the Court cannot investigate the fsret 
either in review^ or in exercise of its in- 
herent power and the only remedy is by suit. 
Factum of consent can be investigated in 
summary proceedings, but not so ihe reality 
of the consent, AIE 1923 Pat 483 = 2 Fat 
731 = 1923 P 197 = 77 I C 14. 

— The legal repre-entative of a decree- 
holder was brought on the record without 
any notice to other decree-holders. Ileld^ 
that the latter could ask the court to re- 
consider its decision. AIE 1922 Bom 280 = 

70 I C 859. 

— Court cannot examine the propriety of 
the previous judgment unless it is satisfied 
that there was some fraud in relation to ilie 
proceedings of the suit. This principle has* 
no bearing on the case in which there was an 
attempt to prevent the plaintiff from making 
his defence. Where the Court finds as a 
fact, that there w'as no foundation for the 
suit itself, it is open to . the Court , to hold 
that the suppression of summons was delibe- 
rate. A I E 1924. Pat 241 = 1923 P H C C 
■ , 336, = 5 P L T 37 = 75 I C 343. 

—Plaintiff’s failure to serve processes or 
have a guardian appointed for the minor is 
no per fraud unles.s tlie plaint itself 

f;ur 
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C. P. C. (1908) S 47 (Gordd) 
( 35 ) Higceliaiieoiis Cases 


C P. C, (1908) S/47 (Oow^df) 

( 15 ) Miscellaneous Cases—f Go7itdJ 


defenoo. A 


f II 1 112:1 Pai 242 = 2 Pat 3155 =: 4 
P h T 147 tr7l 1C 705. 


■—'Mere <d* is not fniud 

oidess deliberaki --“PdKo olaim is 
fraudJibnil nrtlo.ss made dulihor.ael.y and for 
a frantinloat imrpo.sc. Ill C 952. 


—Thij nxo'tntiag Ooiirl riiiist ant witJdn 
the four corn'TS of tin* dnnret; 35 

CLJi39. 


-^Suppros>ing nvidnnee dons not amoiuit i 
to fraud es|Hin,i[i!l,y when the onus of |.)roving i 
tliat fact lies oit sucJi oilier party. A f it j 
1112:1 Bom :571l = 75 I C 551. | 

— An executing Court can eoustnict decree | 
in accordance wiiii htw. 2 Pat. L dCllMi r 65 | 

I C 224. I 


— PlaintiffH were prevented by contri- 
vance from placing tlndr case^ be fore ilie j 
Court and it wmw milled info making a decree. ; 
fleM, that iluj decree was a fraudulent one I 
atid tlierc was no fpiesiion of oididrdnga j 
decree iiy iieriury A ill 11^22 Cal 425 = 27 i 
€ W X:i52r 65 I C 318. : 


— Application ^iiiuier S. 47. C. P C. — | 
Petitioner refiising to be _ further cross- | 
examined Her evidence diHc/ircltd-Bhe is ! 
jusified in refusing to lead furiher evidence ' 
for. the ouly way by which she could compel ; 
iiicJiision her own evidence is iiy getting ^ 
tlifi applicaticui dismisHmi and then appealing i 
agafii.st the dismissal. A I 11 11125 Cal , lf711 r j 

flic 675. I 

i 

—Demme in 5<m1 for nMleiiiption of mori I 
gage-PosHcsHioiMbdivtuMbieoi! pfaifdil! depo- ! 
siting ct'.rlaifj Hum in Cfdtrai inmuh of a.ny | 
year and imtinany other month- Dccro.e only , 
apreliminary one and ridatifui ship of mort- | 
gagor and morfgniuee continues and lime i 
imflor Art 1H1, Limitation Act, for applying | 
for final decrumlotcs not begin I<j run until; 
depfwii is nrub;^— Evem if dioToe is bdd to be : 
barred the application for execution cun be ' 
treated as one for re lemptiou under B. 47 
a P. 0. A 1 R nm Bom. 300 = 25 Bom.. 

L E :35S = 47 Bom . 002 = 72 I C 556 

! 

— Precmtiuits oaauot be applied— Eaeli 
decree should be construed on its own 
language and surrounding cireumHtances — 
Becrotn in a suit on mortgage by widow of 
mortgagor, cieedaring phiuiti iFs right ^ to 1 
recover poasuRsion and fiirt-her declaring 1 
devohiiion of right on her death— No period | 
for payment of mortgage money fixed— ’ 
Decree* is purely declaratory-— Buli'icqoent | 
Hiiit for redemption is not barred either by i 
S. li or B, 47, C P C. A I R 1927 Oudh 457 ; 

= 40 WN 882 = 105 1C 93. 1 


—Partition decree in favour of judgment 
“debtor, conditional-purchaser of his share, 
whether can fulfil condition and claim 
possession see, ' 37. All 120 = 27 I C 696. 

—An executing Court cannot amend 
decrees, even to bring them in conformity 
with Judgment. 10 ! C 345, 

—Attachment is only a step to bo taken 
by the executing Court in bringing to sale 
the properties of a judgment debtor. The 
absence of an attachment is only an irregu* 
larity and does not vitiate the sale unless 
substantial loss has re.sulted in consequence. 
Once the sale is confirmed the objection 
based on the absence of attachment can no 
longer be urged. (1917) M W H 89=37 

1C 964. 

— Order directing forfeiture of the bond 
must be set aside, where no order was passed 
for personal attendance of the Judgment- 
debtor, 90 F L E 1919 = 166 P AT R 1916 = 36 

I C 73. 

—Merits of the suit can be gone into for 
deciding if minor was properly represented. 
20 A L J :329 = 4 H P L E (A) 170 = A I R 
1922 All 91 = 66 I C 372. 

— Appeal— Pro forma defendant wrongly 
made party and having no interest in suit 
property-See. 2 Pat L W 108 = 41 I C 468. 

— Execution against lunatic without repre* 
sentative-Yoid. 18 C W N 1929 = 24 I C 177. 

— Eever.sal in appeal— Recovery of pro- 
perty in exeeution of original decree— 
Purchase of property in execution of decree 
ugainst per.son so recovering— Restitution 
as against such purchaser sec. 27 C LJ 489 = 

46 I C 168. 

— \There a decree is passed by one Court 
and transferred to another for execution 
the decree holder is enlilied to make an 
application for execution to the former 
Court inasmuch as eoucurrent execujtion of 
decree.^ is permissible. . ■ I5 A ^ R J '532 = 39 

1C 729. 

—No appeal lies against a decision on a 
preliminary point in an execution case. (1917) 
'Pat 191=1 Fat L W 7.59=49 I C 517. 

—Setting aside sale application for co* 
mpensation, Judgment'debtor and auction 
purchaser for period daring which they were 
kept out of possession— Order-— A ppaal.-p^See 

2l>atlii82«. 

—Grant of in junetton— Subsequent in- 
fringement— Fresh suit not necessary- 
remedy by way of execution. 12 A L J .347 
^ ' =23 I C 247. 
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•C. P. C. (1908) S. 47 (Con«eJ)l 
( 35 ) Miscellaneous Cases— (Confd) 

-When, in an appeal 

of the judgment-debtors, wi h ‘^e others 
added a.s proforma respondents, one oC^the 
decree-holders, -who were the other respon- 
dents, was a minor but the appellants 
neglected to get a guardian ad-litem ap- 
pointed for them. ffeW, on an application 
for execution filed by the decree lio'3®rs. 
that the decree of the appellate Court 
I dismissing the appeal was not ''oio.and 4hat 
• the executing court had no jurisdiction to 
- go behind it. 34 All 321 = 9 A L J 290 = U 

—Objections to decree passed without 
jurisdictioii' can be taken at any stage. 4 Fat 
. , L W 445=4 Pat L J 202=41 1 C 920. 

—Admission of liability by judpent- 
debtor Subsequent repudiation- Estoppel. 

3 Pat L J 454=34 1 C 673. 

.—Where a decree directed the demolition 
of a continuous length of 40 ft. of a newly 
erected wall and the lower Court refused to 
execute the decree holding that the subject 
matter of the decree was not identihame 
" and that the decree was not executable. 

'Held, that the decree was capable of execu- 
tion. and the Court was bound to take 
evidence to identify subject , mattei. 14 

! C 5oo. 

—Jurisdiction of executing court to lega- 
lity of decree. See 60 P L R 1919. 

—Decree of first Court against one of 
Judffiient-debtors only— Amount realised 
from him.pendiug appeiil. Other judgment- 
debtor it can claim credit for moiety . ot— 
Appellate decree making fofhief 
other sums — Effect See 2 Pat D J 462=39 

1 C ooi 

• —Courts are bound fco_ execute the decree 
and could not go behind it in execution. 85 
P L E 1916=163 P W E 1916=35 I C 867. 

—Objection that decree is a nullity or 
one passed without jurisdiction — Executing 
Court— Jurisdiction, See 42 P I R 1918 

—A decree permitted the decree-holder 
to open a new door in a 'vvall of house. The 
decree-holder died afterward.s leaving him 
surviving a son who was given in adoption 
in another family and a daughter’s son. 
The decree-holder's son applied to execute 
the decree. Meld, dismissing the application, 
that the applicant, by virtue of his adoption, 
uin.st iie treated as non-existent in the 
iauiify ot* his natural father for the purposes 
of the execution of his decree, and that the 
nearest heir of the decree holder was the 
daughter’s son. 43 Bo,m 774 = 21 Bo'm L E 

776=52 I C 695 

— F r a n d u I e n t Sa 1 e — L i m i t a f.i o n — W h e the r 
sale can be vacated 20 C W N 659=33 I C 767. 
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X. P. C. (1908) S. 4l'C Cowki) 

( 35 ) Misceliatieons €ases— (C’owiSi) 

' ■ —A decree payable , by' iostalmetits pro- 
vided' that if default was,, ii:ade„ ;Hi : the 
payme,nt of any 

holder would be entitled to realise the^ whole 
sum with interest. On the occasion of every 
deposit made by judgment-debtor „ib was 
expressly , stated that „ deposit ■ was made on 
account of a specified instalment, and tlie 
sum was taken out by the decree bolder. 
Held, that it is not open to the decree- 
holder subsequently to turn round anci 
contend that the payments were made only 
on account and in part satisfaction of the 

decree. 27 B. 1, foil. 15 C W N 10 = 3 I C 
138=13 C L J201 ^ 

—Partition decree — One of the defts, 
obtaining a lager share of lands and house 
Shares can be again adjusted on application 
by defts. 17 Bom L E 967=31 1 0311=40 B I it 

—Declaratory decree C P Code S, 47— 
Mortgage of Nankar rights-Mortgagec’s 
right to enforce payment against ialukdat 
see. 15 0 0 99 = 15 1 0 389. 

—A pending execution proceeding was 
transferred by the Judge fromtbe Court of a 
Muosif to that of a Sub-Judge who held a 
sale, and no objection was taken at the time 
to the sub- Judge’s jurisdiction Held, that, 
even if the Judge was not competent to 
transfer the case, yet the objection to the 
jurisdiction of the Sub- Judge, not having 
been taken at the proper time, must be 
considered, as waived; the sale, therefore, 

• was not be liable to be set aside on the ground 
that the Sub-Judge had no jurisdiction to 
hold the sale. A judgment-debtor should 
take appropriate proceedings for the reversal 
of an irregular sale, under ss. 244 and 3li of 
the Code of 1882. If be does not take any 
such step, Ms transferee .is ■ bound by the 
same estoppel and cannot question the sale. 

, . ' 13 ifid Cas.542., 

—Declaratory decree — Decision as to 
executability of— Whether decree— Appea- 
lability— First order deciding executability 
—Appeal against, in time— Subsequent order 
appointing Commissioner to carry out former 
order “No appeal — Effect. 10 M L T 437 = 37 
M 29 = 21 M L J 1063=12 I C 664. Execution 
of decree — Eestitution see. 163 .4 W N 1889. 


MSAI’S ALL INDIA CONSOLIDATED CIVIL DIGEST IIMI-IW4 


1402 


t601 


c. P. C. (IMS) SEC. 48 (C'onid) 

(1) Legisiative Changes. 

(l-a) General principles, scope and object 

(2) Applicability of s. 50 of Lim. Act. . 

(3) Applicability of s. 182 _ of Lim. Act. 
(4“5) Continuation of application step-in 

-aid of execution. 

(6) Date of decree. . ' ■ . ■' ' 

: , (T) Date of default, ■■■■ t ^ / 

(8) Decree, execution of 

(a) Declaratory decree creating lien. 

(b) Decree directing delivery of 

property at a certain date or at 

recurring period. 

(c) Decree directing mesne profits 
to be ascertained. 

(d) Decree directing payment of 

maintenance. 

(e) Decree directing payment of 

money. 

(f) Mortgage decree. 

(9) Dekkhan Agriculturists Belief Act 
17 of 1879. 

(10) Execution by Collector. 

. (11) Fraud. 

(12) Fresh application for execution. 

(13) Minority. 

(14) Oitders on applications for executions 

(15) Period of Limitation, 

(16) Plea of 12 year's bar-not allowed 
in appeal or review. 

(17) Subsequent order. 

(18) Miscellaneous. 


( I ) Legislative Changes, 

— S. 48 is the reproduction of paras 
3 and 4 of s. 230 of the Code of 1882 
with certion alterations noted below. In 
the old section there were to be found 
the words ‘^decree for payment of money 
or delivery of other property*’ which are 
deleted from the present section . .and 
decrees of every kind except those granting, 
an 'iniunctio.ii are covered by this section. 
This^ eliminates the discussion under the 
Ccd6"of 1882 regarding the precise meaning 
3 f the term decree for payment of money 
or delivery of other property noted' above. 

230 was further restricted to 
applications, for execution made “under 
(that) section , ■ and , granted”. The words 
“under this sections**, and “granted” are 
omitted from the present section with the' 
result that the limitation provided for in 
the section applies lo ail; applications for 
execution whether granted or refused or 
withdrawn, and whether the . , application 
was made under the old Code or new. 

S. 230 of the old code there also 
appeared the wo.rds “or of .the decree ( if 
any ) on appeal affirming the same’* after 

li. .41. % 9 \ 


C, P. C. (1908) SEG. 48 {Conid) 

(I) Le<?islative Changes. {ConcM) 

the words “date of the decree sought to be 
enforced”. The former words have been, 
omitted as being unnecessary. 

— Where a decree directs, pas^ijihent ^ of 
money or delivery of property at recurring 
periods the period of limitation for execu- 
tion begins to run from the date of the 
default. There were decisions under s. 2^ 
of the old Code ( See 14 M 296; 12 B 65; 
and 13 P R 1892 ) which had held that in 
the case above referred to limitation runs 
from the date of default. It was to give 
statutory force to the principle involved 
in these decisions that the words “ or at 
recurring periods” have been expressly 
inserted in the present section, 

—The words “no order for the execu- 
tion of the same decree shall be made 
upon any fresh application presented” are 
substituted for the words “no subsequent 
application to execute the same decree 
shall be granted.” This change has not 
altered the law in any way, but has made 
it clear that application for application 
under this section means application under 
0 21, r. 11— Substantive application, not 
merely incidental or ancillary application, 

— Cl. (b) of sub-section 2 of the 
present section has been newly added. 


(I -a) General principles, Scope and object. 

I — Scope of the Section : — ^S. 48 does not 

1 contain any law of limitation for execu- 
j tion of decree, but fixes a time after the 
j lapse of which no applicatic a for execution 
1 shall be granted even if not barred by 
I limitation. 9 PR ISfl;. 

; —See also 17 Bom L B 178=28 I C 478= 

I 39 B 255... 

i — But it can be said that — “Law in 
! force” means Civ, Pro. Code also, and not 
I Limitation Act only. An application by 
I the decree-holder for the arrest of judg* 
— The Court must, Iherefore, allow 
all lawful means of realizing the decree, 
especially where fresh application is likely 
to be barred under 8. 48: 95 I 0 956= 

' AIR 1925 L §44. 

— Though the Couris will discourage 
I ingenuous devices on the part of the 
I decree-holders to evade the rule under 
1 ' s, 48: A I B 1928 Mad 1154=1 13 I C m 

I — That is to say, under the section 

' the application need only be presented 
within twelve years; the Court |aay pass 
order on it at any time. 59 M L «J 579=32 . 
L W 599=128 I 0 713=1930 M W H 979. 

=A I R 1930 M 995, 
—Bar of B. 48 applies only when the , 
decree was capable of execution on the 
bdate from which 12 years period of limita- 
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P. C. (1908) SEC. 48 {Contd) 
I -a ) General Principles. Scoee 


and object ( ) 

tioD is computed. 14 Bom j5^l^g^82l 

-Applicability of the Section:-S. 48 
does not apply to proceedings of 5“®^: 
cage-decree, simply because when the suit 
in whiohthe decree, was .passed, was 

pending the new Code came mtojoree.^^^^ 

— S. 48 does not apply to insolvency 
proceedings, but only to e|fution. A I B 
1924 Mad 163=45 M L J 166=18 L ^ 

(1923) M W N 895=47 M 120=75 I C 572. 

—The words “The period of limitation, 
prescribed for any suit or ; application -for 
the execution of a decree in s. 78 \i)* 
Provincial Insolvency Act, are gener^ and 
comprehensive and control. or modify the , 
period of time allowed, not only in the | 
Statute of Limitation huh ako .in s. .48, | 
Civil Procedure Code 8 0 ^ 

Rul (1931) Oudh 414=134 ! C 878. 

—Agreement out of Court for payment 
ill instalments of a decree for money in a 
lump sum does not attract the operatpn ot. 

8. 48 (1) (b) or prolong the period of limita- 
lion, ^72 1 €.477, 

—The section whether retrospective:— 

. 48 is retrospective and applies to 
decrees passed under the old Code, A I R 
11121 Bom 40=45 B 365=59 I C 790. 
-See also 23 A L J 977=90 I C 274= 
air 1926 A 93=48 A 121 and A I R 1924 
All 696=5 L R A civ 52=78 i C 1030: 
—For right to execute a decree is not 
u substantive right. • 2 ! I C 1 13 

—Limitation Act-S 60 or the Lim Act 
^oes not Control s. 48.of e P C ^ | 

J 166=27 1 C 865. 

— S. 6 Lim.Lim, Act saves al! applica- 
tion will e,xecution falling under s. 48, 
fom*being time barred. AIR 1930 Bom 
m42 Bom L R 1093=54 B 776=Ind Rul 
(1931) Bom 44=128 I C 428^ 

‘ — Small Cause Court:— The twelve years 

rule under s. 48 does not apply to the 
.execution of Presj. Sm, GC decree trans- 
ferred to anot her Court for execution 26 
SLR 85=A I R 1932 S 116 (118, 120) see 
rtlso 21 M L J 777=2 M W N 565=10 M L 
T 75=11 I C 635=36 M 108. 
—An order of Court after notice to 
the Judgment-debtor as to the executability 
of a decree is res Judicata in subsequent 
■proceedings. AIR 1923 Pat 180=4 'PL 
T 204=68 I C 337. 
— Constructive res Judicata — Notice of 
.execution served on judgment-debtor and 
Judgment- debtor failing to appear— Question 
of executability of decree is res judicata. 
AIR 1927 Mad 813=30 M L T 34=26 M 
L W 481=103 I C 825* 


c. P c. ( 1908 ) SEC. 48. {6Vii<f) 

(, -a) General Prmciples.Scog and 


-Property sold under a rent decree 
canhot be sold again under 
for rent against the tenant. But such sale 
is valid if the original 

+Vi« satisfaction of another decree. But if 
the Sord himself has ^ purchased it 
subject to satisfying 

held by him, he* can sell other pioijertien 

of the tenant for Ms decree and not bound 

to sell the same property. A I K WAi 

Pat 517=1823 P H ,lJ,^-205=VPat L B 311 

=2 Pat 720=4 A "L T 640=80 I C 3«i* 

—Pre-decree agreement cannot be 
pleaded as a bar in 

ATT? 1921 Mad 616=14 M L W 317-1921 

—Decree-holder failing to claun in a 
urevious execution application m eres 

An appeal against an order dismis- 
sing objections to attachment an sale 
becomes worthless if the Pf ^ 

sold prior to the hearing of the 10 

■ L L J 328=110 I C 246* 


(2) Applicability of S. 50 of Limitation Act 
— S. 48 C, P, C., contains an unqua- 
lified prohibition subject to exceptions 
contained in cl. (2) thereof against execution 
of certain kinds of deOTen more _ than 12 
vears old and is not controlled by S. 15 (1), 
Limitation Act. The period “eiriioned in 
S 48 C. P. C. is not a period of limitation 
in the strict sense; and consequently S. 

(1) of the Limitation Act is not applicable 
X *x *7 T.iick 49= A I R 1931 O ool— 

I C 257=14 0 L J 459=8 0 W N 642. 

— S 48 c P. Code, is not controlled 
bv S. 15,' Lim. Act which applies only to 
periods prescribed m Sob. *0 

I B 1928 Mad 1154=113 I C 260. 

-Limitation of 12 years under S. 48 
for executing decrees_is 
R Lim Act. AIR 1922 Mad .oto-1% 

L w' 68-(1922) M W N 424=31 M L T ,14§ 

=43 M L J 168=45 M 785=70 1 C 396. 

—Period of 12 years under S. 48 can- 
not be extended by exerating Court under 

R' 15 Lim Act. AIR 1922 Mad 268=4ci 

MLJ 108=45 M 785=(1922VM W N 424=16 
L W 68=31 M L T 140 (H C)=70 I C 396. 

-S. 15, Lim. Act does riot Control 
S. 48: exception contained in Sub. 1^ 

is the only exceptiim to sub.S. (1). A I K 
1929 Pat 597=Ind Bui (1930) Pat 27=12^ 

-See also 9 0 W N 513=137 I 0 603= 
I R 1932 0 2.53=A I R 1932 O 246=A L^R 
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C. P. C. (1908) SEC. 48 ( Contd) 

(j) Applicability of S. 182 of limitation .Act. 

—The meaning of the words ‘‘provided 
for ” is that where execution is barrel Dy 
S 48 Civil P. C. execution cannot be 
allowed under Art. 18‘2 Seh. 1 Limitation 
Act. In other words 

the provisions of S p ions 

present Limitation Act is Act IX of 1908 
Ld by that Act the provisions in question 
in regard to amendment of decree was 
introduced and it did “O* 
vious Limitation Act of 1877. In the same 
year of 1908, the Civil P C at present in 
force was enacted. Now no change was 
made in S. 48 Civil P C providing for 
the extension of the period of 12 years m 
that section from the date of the amend- 
ment of a decree. The Legislature advised- 
Iv omitted the provisions for extension 
from 48 and the omission was not 
accidental. The eSect of ^the omission is 
that an amendment of a decree does not 
give a new date for starting a period of 
limitation, if the application for execution 
is beyond the period of 12 years allowed 
by S 48, that is that the period of 12 years 
under S, 48 is final and cannot be extended 
by any amendment of the decree, whether 
ttot amendment is made before the expiry 
of the period of 12 years, or whether that 
amendment is made after the expiry, of the 
period of 12 years. The reasons why no 
amendment was made in S. 48 is that pro- 
bably the greater period of 12 years is 
allowed by that section, and it is probably 
the intention of the Legislature that that 
TNArind of 12 years should be final, and that 
Sn that period a decree- holder should 
amend his decree, and obtain all consequent 
remedies. If a decree-holder neglects to 
amend his decree within a sufficient period 
before the expiry of 12 years to allow 
him to obtain his remedy by execution then 
Itp has only himself to blame. 54 A 622 
(625.6)=1932 A L J 471=138 I C 93=1 K 
1932 A 363=A I R 1932 A 351. See also 9 0 
W N 43@; and 17 Bom LE, 178=28 I C'478. 


( 4-5 ) Coettatiatioii of application step-in-aid 
■ of execution, 

— Applica€on for execution is in no 
sense an application in continuation of 
an application for the transfer of decree as 
it is diffierent from it. AIR 1926 All 
. 660=95 ,i C 24, 


—Where execution application filed 
within limitation, is arrested for no fault 
mi decree holders, a latter application to 
continue execution is a continuation of 
the former one, and as such It is not barred 
mven if it is made beyond limitation. A , 

J R 1926 All 331=24'A L J 437=94 IG 41 J 1 .the' .other. 9 
—When execution ^ has not become 


C. P. C. (190S) SEC. 4S {Contd) 

(4-5) Continuation of 

time-barred, au application ol 

necessary, witness starts ^ Pg^ion 

“‘•1 7 g m'.u rsY,;; 

—Where a decree-holder aftet tho 
dismissal of his previous application tor 
no feult or default of his, 
application similar in scope and 
the latter application is 

P„™u. «... AJ 

—Where property is attached in execution 
of decrees of two Courts higher and lowei, 
aL subsequent ^to the stopping of 
nroceeding by the lower Court, an 
Scatfon is made to higher Court 
for rateable distribution, it is not J^^red by 
a. 48 as it is a continuation of^ the low^ 

si,rri?T w?) 

44 I C 493, 

—The period during which execution 
nroceedings have been stayed cannot be 
Scted from that of 12 years prescribed 
bv s. 48 C P Code, but fresh starting point 
of limitation is given under that^ f®c^ 2 ° 79 ', 

-Time during which _ execution procee- . 
dings were stayed by injunction should be 
excluded. j • 

-In calculating 12 years time during 
which execution was stayed by order is to 
be excluded. .. t, ' 

—Where previous execution proceeding has 
not been completed by reasons of icdgment 
-debtor’s objections or by Court-actions, a. 
subsequent application for executing the 
Sme decree will be considered m con- 

ot “'v'nvi'T ctit fil 

Where at the instance of judgment- 

debtor applying in insolvency, the exe- 
cution was stayed, the removal ot the bar 
imposed for the benefit of judgment- deb- 
tor revives the previous application for- 
Seoutioii and such a later application for 
execution must be regarded as in conti- 
nuation of the former one. 16 1 C 541. 

—Execution proceedings against one of 
the several mortgage properties, temporarily 
abated owing to obstruction caused by judg- 
ment-debtor can be revived and contmued 
after its removal irrespective of exigence 
of other mortgaged 

—Application for transfer of a decree 

iffi'sr’i “i ^s-’raTu s 
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C. P. C. (1908) SECTION 48 (Cont(];) 

< 4-5 ) Continiiatlon of application step in aid 
of execation. {Cojiid) 

— Where decree was passed for arrears 
of rent in 1896, and execntiom application 
was filed dn 1908, to attach and sell patiii 
and the eale Was subsequently set aside and 
a subsequent appUeation for execution was 
filed in 1915 to convert the decree into a 
mone^' decrefe*and in 19f7 to attach the per- 
sonal property of the judgment-debtor and 
in 1918 also agaiusD the personal property 
of the pu rchaser of patni and where the 
last application to attach patni was made 
itf Held that the last application was 
time -barred as it could not be deemed to 
be a- continuation of the 1908 application it 
being very diJ^erout in character. A I E 
1929 P C 209=33 0 W N 977=57 M L J 
184=30 L W 407=31 Bom L E 1383=50 C L 
J 345=10 P L T 807=lnd Eul (1929) P C 
308 (P C)=n8 I C 268, 

— -Applicaiion for execution by decree 
-linlder in 1920— Objection was raised by 
judgment- debtor— Attachment was ordered 
to continue but sale was stayed until dis- 
dosal of appeal- by judgment-debtor- Appeal 
was disposed of in 1928— In March. 1928 
order was passed that no application being 
snade by decree-holder, that record be 
Lumsigned to record room but attachment 
IS to continue —Order did not dismiss 
aippli cation for execution but merely post- 
poned execution — S. 48 was not applicable 
— Later application by decree holder sho- 
uld have been made to continue pending 
proceedings. A IE 1930 Lah 647=3r P L 
R 321=Ind Ral (1930) Lah 401=122 1C 113. 

—An application lor transfer of a 
decree is different from that for execution 
;of a decree, and therefore the latter appli- 
cation ia not contiauatiGii of the former 
one. A I E 1920 Mad 745=(1929) M W K 
633=lad Eul (1930) Mad 1=120 I C 369. 
—Where a complete execution appli- 
cation is filed but is arrested for ho fault 
of decree-holder, and application for exe- 
cution against other properties is filed 
beyond 12 years, it cannot be allowed as 
one for amendment of the first AI R 1928 
Lah 808=Ind Eul (1930) Lah 126=129 I 

, -r-Bxocution applications made^af ter 
the appointment of a Receiver for execution 
•of a decree saves iimitation A I E 1929 
Bom .279=31 Bom L E 320=lQd Eui (l929> 
™ Bom 470=118 f C 694. 

is filed 

within lim itation, application to bring the 
heir of judgment-debtor made beyond lim i- 
continuatioir of the former^one, 
while application seeking to attach and 

ifmitatiorm^a n ^ debtor beyond 

application for exec^ion 
WAthm s. 48. and cannot be allowed. A! S 

1928 Cal 241. 


C. P. C. ( 1998 ) SECTION 48 (Contd^ 

( 4-5 )^Coiitinuattoii'Of applicatlofi^ step lii aid' 
of execotion. (Cemid}. 

^ —When a decree-holder is unable to : 
proceed with an application for execution 
by reason of some bar imxjosed at the 
instance of the judgment-debtor or any , 
other person, a subsequent application by 
the decree "holder of tlie same scope and 
character may be treated as in continua-:' 
tion of the previous application, provided 
the subsequent application is presented 
after removal of the bar which interrupted 
the previous proceeding. This principle is 
applicable to cases of applications for 
execution of I’ent-decree. 13 Ind Cas 140 . 
(1 C L J 381, 27 A 334; 15 M L J 258; 

7 Bom L E 433; 9 C W N 601; 2 A L J 
397; 7 Ind Cas 886; 11 Ind Cas 48, U C 

L J 610; 14 C 385; 21 C 381 Rel on ). 

— An application of intervention of 
objections found groundless should be 
treated as in continuation of the earlier 
one for execution, A 1 E 1922 (N) 138=f 
N[ L J 213=65 I C 229. 

—Where properties sought to be 
attached in two applications are different, 
the latter is not a continuation of the 
former, nor where the former application 
has been dismissed for default: 79 I C 897 
=A i R 1925 Pat 197. 

—Application not fully disposed of 
by Court— Next application for same relief 
should be deemed as continuation of the 
prior one. AIR 1928 Mad 971=109 I C 375 

— Whether payment of process fee is 
step-in-aid of execution see 20 0 C 332=43 
I C 342. and whether application^ to with- 
draw previous execution application is one 
see ( 1919 ) Pat 83=50 I C 444, 

—So too whether oral repetition of 
request in written application is step-in- 
aid see 33 M L J 219=41 I C 701. 

— And as to the petition returned 
for correction of defects not essential to 
its validity for the sections See. 26 I C 413. 

— An application by a decree-holder 
to the executing Court for payment to 
him of certain sum of money deposited 
in Court in partial satisfaction of the 
decree is not ordinariljr an application 
to take some step-in-aid , of execution 
within the meaning of art 179 (4) Limita- 
tion Act/' 1877. 103 P .R 1908, P B=142 P, 
W E, 1908 F B (107 P E 1881, 88 P R 
' 1884, 27"P E 1888, 18 P E 1904, 76 P R 
1904, 8 C 89; 10 G 549; 11 G 22- 23 C 196; 
10 G W N 28; F, 11 M 174; 16 M 452; IT' 
M 165; 22 B 340; 6 A 366; 12 A 399; Notp ): 
So also an application for relief not gran- 
ted by the decree is not a step-in-aid: 41 

1 '"C '537 

•^But where application is consigned 
to record room behind the back of decree 
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P. C. (1908V SECTION M (Oonid) , ’ 

i 4M ) ' ,CoiJtl!iuatio!i' of appllcatico: step In- aid 

of execution (CowcZcif) 

-holder fresh application should be treated 
as continuation of the old. 3 II P L K (All) 
13=A:I R 1922 (A) 433=65 ! C'78. 

— An appiicJition for execution made 
by the heir of a decree-holder, without 
obtaining . a succession certificate, is an 
application “In accordance with law” and 
■ slaves the decree from being barred by 
limbation. 9 Ind Cas 800. 

—Application to^ execute mortgage 
decree — Prayer to bring legal representa- 
tives on record with other reliefs not 
entitled to— Step in aid See 26 M L J 83 

=2! I C 782 

— As to the meaning of **step-in-aid” 
see also Art 182 of Lmt Act and the 
following cases: — 31 M 234; and 31 M 68; 
and 60 P E 1912=14 I O 468; and 25 I C 
• 58; and 16 0 C 70=18 I C 917; and 35 A 
389; and 155 P W E 1912=80 P W E 1912 
=14 I C 335; and 103 P E 1908 P B; and 
38 B 47=15 Bom L E 930; and 7 M L T 
•'86=5 I C 758; and 15, C W N 71=8 I C 
833; and 14 Bom L E 765=36 B 638; and 
14 C AV N 486=5 I C 147 and 31 A 309; 
snd 30 A 179; and 6 P L E 1910=6 I C 
^490; and 28 M L J 494; 37 A 472; and 29 
I C 479; and 35 I C 579. 


(6 ) Date of Decree 

— Time for executing a decree begins 
-to run from the date thereof. AIR 1924 
All 263=46 A 73=21 A L J 861=L E 4 A 
591 Giv=79 I C 605. 

— Decree directing* recovery of money 
-from on failure to recover from B, must 
foe executed within 12 years from the date 
of decree. (Wallace *J. Diss). A I E 1926 
Mad ,20=49 M L J 498=48 M 846=(1926) M 
AV N 213=91 I C 597. 

— The date of an amended decree 
' within S. 48 is the date of the amendment, 
’•60 1 G 318 see to the same, effect 11 O G22; 
,-,and 24 ,A 300 and 17 A 39;' , and 26 M 780, 
30 A WN 982=99 ! C 204. 

' —But the Allahabad High Court has in 
: a re cent case held contrary— that limitation 
runs from , the da,te, of the original decree 
not from the date of the amendment 54 A 
’ ■■622 (627)=1932 A L J 471=138 I G 93=1 R 
1932 A 363=A I R 1932 A 351. 

, ., , —In" case of preliminary and fi'ual 
• decrees the two should be treated as a single 
decree and limitation runs from ths date of 
■the final decree; A I.R 1924 Cal 131=50 Gal 
'743=74, 1 C 1017; see,aIso ^ 6. ■ OBJ 462; and 
■ 16 A L 'J'83=43 1 C 932=40 A' 211. 

— Starting point is fresh from date of 
decree absolute in mortgage suit See C F 


C, P. C. (1908) SEC. 48 (CoMJ 

( 6 ) Date of Decree ( Cmdd) 

Code, O 34 Er 4 and 6. 17 M L T 424=39 
^ Md44=29 I C 237. 

—Til case of combined mortgage and 
personal decree limitation runs from th© 
date of the decree in respect of both 
remedies. A I E 1928 Cal* 668=48 Cal i 

J 102. 

—Where a Compromise is entered 
into during execution proceedings by which 
part of the claim was given up, and part 
was agreed to be paid in instalments on 
the default of which the decree-holder 
was entitled to execute the whole decree, 
limitation for execution runs from the 
date of this substituted decree. A I B 
1929 Cal 687=34 C W N 213=57 C 789=Ind 
Bui (1930) Cal 834=127 ! C 258., 

— Execution after twelve years froii 
date of decree — subsequent order in another 
suit directing payment of money to decree 
holders by receiver — absence of judgment 
debtors and surety— does not save limita- 
tion. A L E 1933 P C 72=37 G W N 548= 
10 0 AV N 226=1933 M W N 112=141 I G 
760=12 P 195=A I R 1933 P 0 52. 

— In case of appeal, limitation runs 
from the date of the appellate decree, even 
though the appeal was only from a portion 
of the orginal decree. 2 A L J 180=27 A 
501 P B see also 12 I € 75=21 M L J 1020 
=10 Mad L T 281=(1911) 2 Mad W N 239; 
and irrespective of the fact whether the 
original decree is confirmed or dismissed 
in appeal. 5 I G 473=32 All 136=7 All L 3 58 

see also 11 A 379 and 30 A 385, or where 

an appeal is withdrawn ; 54 P E- 1908=40 F 
W E 1908=87 P L R 1908. or is dismissed 
for default. 5 O L J 252=47 I C 05» 

— Where appeal is filed against some 

defendants limitation for execution against 
others runs from the date of trial Court 
decree A I E 1926 Cal 664=30 OWN 3 

=95 1 0 25 V 

See to the same effect A I E 1923 

Bom 400=25 Bom L R 371=73 I C 310. 

— So also where an appeal filed from 
a non — appealable decree is dismissed limi- 
tation begins to run from the trial Court's; 
decree -A'l K 1026 All , 440=48 A 377=24 A 
, It J 465=94 I 'G 961. 

— WMle dismissing an application aa 
barred by limitation of 12 years, time 
should be calculated from the date of 
appellate decree 21 M L J 1020=10 M h T 
.281=(1911) 2 M W N 239=12 I C 75. 

— An execution application must b« 
regarded as pending until it is validly dis- 
posed oL Courts interpretation of a d&arm 
is resjudleata.ia subsequent .proceedings tm 
enforce the Court has inbererih 

powers to ooustrue xecord, 16 M B T 3991 

■ -=26 ,l-,G-’14fL 
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(7) Date of default 

—Limitation for executing an instal- 
ment decree directing the payment of the 
whole decretal amount on default of any 
one instalment, runs from the date of the 
first default. 49 I C 497. 

-—Instalment-decree ceasing to be so 
on default cannot be restored to original 
status by the Court. A I E 1925 Bom 326 
=27 Bom L E 461=87 I C 749. 


(8) Decree, execution of 
(a) Declarafor^ decree creating lien, 

— A lien created by a declaratory 
decree is not extinguished merely because 
an application for execution was not made 
in accordance with the provisions of the 
Limitation Act. 109 P E 1913=19 I C 481= 
181 P L E 1913=108 P W R I9U. 

( 6 ) Decree directing delwery of froperty at 
a certain date or at recurring periods, 

— "^here in a partition suit a decree- 
holder is directed to get possession of 
certain properties on paying a certain sum, 
cannot get possession unless he has 
made application to deposit money within 3 
years of the decree. A I E 1930 Bom 503= 
32 Bom L E.427=Ind Eul (1930) Bom 389 

=125 I C 901. 

( c) Decree directing mesne- profits to be ' 
ascertained, 

—Limitation for execution of a decree 
directing that mesne profits should be 
ascertained in execution, runs from the 
date of decree and not when mesne profits 
are ascertained. A I E 1927 Mad 842=53 
M L J 440=103 I C m. 

—An order for mesne profits does 
not mean an order for the payment of 
a certain date. A I E 1927 
Mad 842=53 M L J 440=103 I C 311. 

(d) Decree directing payTnent of maintenance. 

^ decree for maintenance 
directing amount to be ascertained in 
execution IS passed it becomes executable 
and time begins to run only when amount 
IS determined. AIR 1931 Rom 492-33 
Bom L R 1082=134 I C 1153. 
f e ) Decree directing payment of money, 

■ I decree-holder has the undoubted 
xigbt to waive a default where the decree 
.lirecting payment of money by instalment, 
contains a clause givino' an ontinn xi. 



C. P, C. (IMS) Sicmn is (Conti) 
j ( 8 ) Deccee, execution of ( CoMd) ■ 

( e ), Decree, directiul payiueil of 

iioiey. (Gomld):- 

of the ,, decree pnly in respect in,,stalmentS' 
of, . , re than 12 years before the 

date of the application and is no bar to 
execution, in respect of instalments payable- 
within 12 years of the date of the applica- 
tion. A I B 1932 L 564=138 I G 255=1 R 

, 1911 I 431. 

—A Solenama instalment decree- 
passed in a mortgage suit authorising, 
decree-holder to realise whole amount in 
case of default, final decree passed some 
time after, limitation for executing the 
decree runs from the date of solenama 
decree. A I E 1928 Calc 668=48 C L J 
102=Ind Eul (1929) Cal • 280=114 I C 792. 

—Limitation runs from the date of 
first default in case of provision for 
payment of whole on -default of any one 
instalment. 49 I C 497. 

— “ Decree for payment of money ’’ 
does not include a mortgage -decree. IS 

:■ 1 C 455. 

Decree upon compromise against 
the lessees and on their default to pay 
against the property of the surety, must 
be executed within 12 years from the date 
thereof. 10 A L J 256=34 A 636=16 I C 190* 

1 (f) Mortgage decree, 

— A decree absolute in a mortgage 
suit cannot be challenged in execution 
on the ground that the Court ought not 
to have gone and made the decree absolute 
! inasmuch as the application for execution 
) of it was barred by limitation. 47 I C 143. 

J —Limitation for application for 
► executing a mortgage-decree absolute runs 
• from the date of the decree absolute even. 

J if the preliminary-decree was based on 
I compromise. 23*0 L J 573=33 IC 180. 

^ — Limitation for execution of a mor- 

• tgage-decree directing certain accounts to 
be taken and sums to be drawn runs from 
the date of the original decree, and not 
> from the date when the sum is ascertained, 
i 20 C W N 950=1 P L J 359=34 I C 504 
: . =3 P 'L W 102. 

I —Limitation for executing a mortgage 
-decree providing for the balance against 
the property and person of the mortgagor 
runs from the date of the decree and as 
such, an application for executing the 
same against other properties of the 

mortgagor must be made within 12 years' 
from the date of decree. A I E 1926 oMad 
954=52 M L J 256=50 M 5=23 L W 
- 26=(1926) M W.N 140=92 I C 846. 

—Where a mortgage-decree directs 
* that . unrealised balance of the decree^ 
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•{ 8 ) Decree, execsstion of ( Conid ) . | 

<< i ) Mortgage decree ( Conid ). | 

should be recovered from the other 
properties of the mortgagor, liBiitation for 
■ executing the ' decree against those other 
[properties runs from the date when 
mortgaged properties are sold and the 
sale proceeds are :found^ insufficient to J 
satisfy the decree ( Phillips, J. ' Diss. ) 
31 M L J 513=20 M L T 391=4 ii W 507 
.=(1916) 2 M W N 296=37 I C, 741 (F. B.). 1 
—Limitation for executing a mortgage 
-decree providing for the unrealised balance 
against the person and other non properties 
of the mortgagor runs from the date of 
decrees. AIK 1921 Cal 456=34 C L 
d 167=66 IC 758 See to the same effect 
82 I C 827=A I R 1925 M 331. 
— Application to execute a mortgage- 
decree directing that unrealised balance of 
decree should be recovered from mortgagor 
.personally must be made within 12 years | 
from the date of the decree. 18 C W N i 

492=24 ! C 35. I 
— Where a mortgage-decree directs ! 
■that unrealised balance of decree should be i 
.recovered from the other properties and | 
from mortgagor personally an application i 
for executing the same against his other i 
Iproperties must be made within )2 years i 
from the date of the decree. 22 C W N ! 
145 (P C)=45 I C 436. On appeal from 18 
C W N492=24 I C 35. 
— Where a mortgage-decree makes 'the 
'mortgagor “ personally liable for balance | 
due under the decree ” after the sale of i 
mortgaged property, limitation for execu» j 
ting the same runs from the date of the I 
decree and not from the date when sale- ! 
proceeds prove insufficient to satisfy the j 
decree, Mortgagee is not entitled to the I 
benefit of execlnticn of period of manage- : 
ment by Court of wards, unless the decree : 
has been transferred to the Collector for I 
•execution. 29 I C 556. ^ 

—Application for execution of a decree 
-conditional on redemption of prior mortgage ; 
is time barred if the prior mortgage is | 
redeemed after the period of limitation for I 
-execution of the decree. 18 i C 897, i 

— Where a decree directs payment of 
•mortgage-amount, and the sale of mort- ! 
"gagor's properties on default, an application I 
for executing the same against those pro- 1 
per ties must be made within 12 years from | 
-l/he date thereof. 43 I C !22. | 

—Where a plaintiff after obtaining a I 
-.•mortgage-decree directing the sale of the 
mortgaged property and also of the other t 
iproperties of the mortgagor obtains a ‘ 
personal decree against the mortgagor, 
,^limitaticn of 12 years' for executing the 
iaiter decree runs from the date of that 
‘•ileoree. 57 I C 507# 


( 8 ) Decree, Execution of (ConcM) 

(f) Mortgage decree (Cowdd) 

—Period of 12 years for executing a 
personal mortgage-decree must be calculated 
from the date of such decree. 34 0 L J 

167=66 I C 758. 

—And it should be noted that s. 48 
has retrospective effect and applies to 
application for execution of a mortgage- 
decree passed under the old Code. A I B 
1925 Bom 326=27 Bom h B 461=87 I C 769. 

—As S. 48 of C. P. C. is retrospective 
in operation, all decrees whether passed 
before or after the Code came into force 
are governed by it. Mortgage-decrees must 
be executed within the prescribed time, 
the period when the property was m 
Collector's hands is not allowed to b© 
excluded. 11 N L E 25=27 ! C 969. see to 
the same effect 22 Bom L E 1420=69 I C 
790=45 B 365; and 17 OWN 622=19 I C 
391=40 C 704; and 19 f C 899; and 32 I C 

39. See also 33 M L J 543=42 I C 282. 

— A mortgage decree passed under the 
old Code cannot be executed after twelve 
years if the new Code had come into ope- 
ration at that time. 19 I G 899. 

— Application for execution in 1913 
of a mortgage -decree of 1882 is barred by 
S. 48. Acknowledgment of liability within 
S. 19, Lim. Act by the judgment-debtor 
gives the decree-holder a fresh period of 
3 years within which he can apply for 
execution of the decree. 'No retrospective 
effect is given to an acknowledgment of 
1902 by C. P. Code of 1908 so as to give 
the decree-holder a fresh period of 12 
years for application for execution. 1 Pat 
L J 214=20 C W N 952=2 Pat L W 370= 

34 I C 27. 

— Mortgage decree for sale before new 
Qq^q — Decree combined-Directing recovery 
of amount by sale of property and payment 
of deficiency by deft- Application to recover 
balance of sale proceeds proving insufiicient- 
Limitation See. 33 M L J 543=(1917) M W 
N 845=6 L W 675=42 I C 282. 


( 9 ) Deklctiaa agrlcullufists Relief Act 17 ©f 
1879. 

— Limitation for executing a mortgage 
-decree under Dekkhan Agriculturists Belief 
Act runs from the date of decree nisi 
and not from that of decree absolute. A I 
E 1922 Bom 95=46 761=24 Bom L B 269= 

47 I C 151- 

—Time spent in obtaining conoitra-r 
tor’s certifi®at© should be excluded under 
S, 48 Dek. Agri. Belief Acl 42 Bom 367=? 
20 Bom •■ L'B:- 366=41 1. € 494# See also 4 E 
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( 10 ) Execution by Collector. 

— ^While executing a decree against the 
holder of an estate, the time during which 
the estate was under the management of 
Court of Wards, cannot be excluded unless 
the decree is transferred to the Collector. 
Power to amend the pleading should not 
be granted if it prejudices the rights of 
the_ opposite party such as defence of 
limitation. Provisions of Lim, Act as to 
exclusion of time are applicable to the 
period of 12 years in S. 48, 0, P. <3. arid 
as such time during which execution was 
stayed by injunction can be excluded. 27 
M L J 25=24 I C 195. 


, ( 11 ) Fraud. 

— Per Ashworth J— Circumvention 
also is fraud: A I E 1927 All 668= 
25 A L J 842=103 I C 277. 

—Evasion of process of Court' in order 
! to prevent execution amounts to “ fraud ” 

. 13 M L T 226=24 M L J 270=18 I C 1008= 

N 182, 

—Evading arrest for not paying de- 
cretal amount amounts to fraud. A I B 
1924 Mad 836=47 M L J 428=20 L W 475= 
(1924) M W N 745=80 1 C 731. 

—A fresh start to the period of 
limitation is given by intentional avoiding 
of arrest under a warrant to avoid payment 
of decretal amount as it amounts fraud 
12 L. W 710=( 1920 ) M W N 788=60 I 

C 630. 

decree for money can be executed 
either against the property or the person 
of the judgment-debtor. “ Fraud ’’ under 
s. 4S_ is a wider ^ term than that used in 
tiinglish Law; locking house, evading arrestor 
payment or fictitious transfer is “ fraud 
A I E 1925 Kag 82=22 IST L E 67=80 I C 903. 

Judgment-debtor ^s fraud, in preven- 
ting the execution of a decree removes for 
a period of twelve years the bar to execu- 
tion created by the first clause of s. 48 8 

A L J 1020=34 All 20=1 1 | c 672. 

—As to evasion of execution by fraud 
Sind discretion of Court and the nature 
oc proof by crditor see 22 M L J 35=12 
I G 679=35 M 670. 

—Wilful evasion of arrest in execution 
Jbj •jadgment-debtor amounts to fraud 
wi Jiin the meaning of S. 48 (2) ( 1920 ^ 

M W xY 788“l2 L W Tiollo I C 6m 
.he elapse of 12 years frnm •fKa 
date of the decree owing to evasion of arrest 
by the jHdgmenfc-debtor pretendinT^to 
prosecute insolvenej proceedings S' .o* 
bar an application for execution. 9 A L J 

17=13 I C 929. 


C. P. C. (1908) SEC. g4 (Co««d) 

( II ) Fraud. ( Cmid ) 

—But the mere fact that there was- 
' prolongation of the execution proceedings 
due b.]^j actions raised by the judgment 
debtor from time to time would not of 
it&elf amo-unt to fraud or force witiiin s. 
48 (2) (a). A I E 1931 All i34=Ind Eul (1931) ■ 

" AH 204=129 IC 716. 

—And the fraud of one judgment - 
debtor does not extend the time for 
execution as agaipst the others 38 M u! 
419=30 I C 423 [On appeal from 35 Mad 
■ 670=22 M L J 35=11 I C 679. 

— See to the same ejBEect 32 L W 615= 
128 I C 455=1930 M W N 729; and 15 

M 670.1 

—So too the proposition that any 
1 action of the judgment debtor which 
puts ofic the decree -holder from executing 
1 his decree at once must be taken as" 
fraud if the result thereof is to bar the 
execution of the decree under the 12 years 
rule is too a broad statement, 54 A 573 • 
(584)=1932 A L J 365=138 1 C 583 (2)=1S 
E D 293=13 L E A 199 (Eev)=I E 1932 A 
467=A I E 1932 A 273=A L R 1932 A 27r 

(F B), 

—Fraud or force of judgmeut-debtor 
in preventing the execution of decree must 
be of such a nature which though unknown 
to decree-holder, prolongs the proceedings, 
A I E 1931 All 134=Ind Eul (1931) A 204= 

129 i C 716. 

—Force or fraud on the part of 
judgment-debtor in preventing execution of 
decree alone entitles decree-holder to 
the benefit of S. 48 (2) where decree-holder 
is refused permission to proceed against 
properties of judgment-debtor in hands of 
a Eeceiver, and he does not proceed 
against the person or other properties of 
I the judgment -debtor or surety which he 
is able to do within 12 years, he cannot 
succeed under S. 48 (2) A I E 1929 Pat 
. 597=Ind Eul (1930) Pat 27=120 I C 315. 

— There is no fraud or force in 
non-suspension of execution during pen- 
dency of appeal by judgment-debtor: 20 C 
,W 'M ,,686=32 I C . 931, 

— Pardaoashin lady is not guilty of 
frudulent conduct merely because she is 
living within closed doors, wuthout any 
proof of her deliberate intention or atte- 
mpt, . ,A Q L J 345=40 I C'lff. 

— “ Fraud ” Contemplated by s. 48- 
should be such as to prevent the decree 
-holder from executing his decree. Parties 
cannot extend the period prescribed by s, 
48 by any agreement, 15 G L J 678=13 I. 

C. 88, 

— Eaising of the plea of limitation by 
judgment-debtor is riot by itself a fraudl 
54 A 573 (584, 597, 604)=1932 A L- J 365. 
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C. P. C. (1908) SEC. 48 (L’imtd) 

(11) Fraud (Contd) 

=138 I C 583 (2)=10 B D ■f3=ia B E A 199 

—Obstruction ot execution by frivo- : 
lous objections of judginent-dcbtora, entitles 
the decree-holders 1<^ J-l^f is^ 

A I n 1922 All 145=44 A 319=2«bA L J 185 ^ 

—A decree-holder is entitled to the ! 
I,..r.efit of S. 48 ( 2 ) 0 P C. by reason of 
fraud eve/i tboimh it \v!is long anterior to 

application Decree-holder is not bound 

to plead fraud or force whieti prevented his 
applviug in tiuio ei’en if it be assiiined^ that 
the principle of coustraetive res-judiata 
is appli'cable to e.xecutioii proceedings 10 Jb 

‘ * W 5t)6=5J ! C 852. 

—Exercise of due diligence by decree- , 
holder in execution of decree entitles him i 
to the heuetit of S. 48. Extension of limi- 
tation for the whole of the period of 12 
vear« Ihvongh fraud or .stratagem of the 
iudgnmut-dcditor is snlncient^, to give the 
.k-oroe-holder the beneat or |.^4b.^ ^14 O - 

—Juikment-debtor piit-ading payoieiit 
toiuid not to have been 
fraud M W N 72 il=o 2 L 

iiul (iO-U) Aitoi :j2=:I28 I C 43D. 


(12) Fresti' appUcatloii ft^r execiitiou. 
—Where execution^ applictitlon was 
Husneiided for a time and an application is 
’ t i.i-i r*Mni.n!n:mce I! 


SUf>oeiiuc'-t tn ^ 

made after the oiistacle to continuance is 
rLu.^ved, held, that it is ! 

mion for execution A L K 1934 Oiidh. lOa. ^ 

But an application by decree holder, | 

alter the expiration ot twelve years from . 
Jare of decree, for atia<"hnieiit of property : 
i-iot mentioned in the previm--* ^application, 
i< a fresh appUcatiou .within toe nieaiiiag 
of s. 48 and cannot be Afutertamcid. i endency 
uf execution proeeodi'.igs ^.t:^rt^d on pre- 
vieu.; application is noi suiiifieut to siito 
limitation. [A I 11 W2b Lab bOs; A I E 
1928 Oal 241; ,34 I >■' 2. , rebod on.j A X 
'll ]‘t31 Al: 134=Ind Kul U9ol/ .All 204= 

!29 1 C 716. 

lUo Jin jupplication ti> continue 

execution against legJil representative of _ a 
deceased judurnent-debt'W reigy be made^ in 
n:. pondina' appUcatioii. Xo separate upphea" 
t'ion is nccessJivy* .lAven it a separate 
rpidication is made it is not a ‘fresh 
r'opiication.'^ dEssentials of fresh application 
tVoiiited out)' A I_E I'yiE'W 4-B (2)=Iny 
ilui flDdl) Bom l>oin h .h oi>b=U4 

./ ' . i C 730. 

— Execution applications made a.fter, 
iiew code came into force ;iro governed by 
id. 48, and as such only fresh applications 

%l dl- ii. {%) \o^ 


C. P, C. (1908) SECTION 48" (Conid) 

(12) Ffesii* appHcatiou for execotioii iContd) 

after 12 years and not appli ations to 
eontinute Vior execution appheatnons gn 
time, are barred by 4b. 21 I C 92f 

— Where a complete execution appli- 
I cation is filed 'within 12 years, Court cannot 
I allow an application for execiiiion Jigainst 
1 other properties filed beyond 
j an amendment of 

Mad 347=52 M L d 137=38 M L a 42^1^ 

—So also a decree for payment of 
money and in default lor salt of propel iy 

or surety must executed wdlnu In yeai*s 

from its djite (Ohamier. Biss, 

—Fresh applications for ^ execution 
after 12 years from the djite ol' decro-i are 
Governed ‘by S 4.8, i)ut applications lor 
amencliag previous execution apphcitimi 
filed within 12 years are not govermm bv 
S 48 even if the amendment is ouiercO 
^ after 12 years. S. 48 clearly bars appii a.- 
I tions for amenduient after 12 years ^Ylu.*h 
• are in substance fvoali applioations Xoi’ 

1 cutioii of decree. A I E 1928 C V6l) 

i Xo he a ‘'fresh” appliculion within the 

■ meaning of S. 4.3 it inuat be substantive 
I anplication. not merely an anciniar.i one. 

I 8‘*A L J 41‘2=‘.) 1. 0 817=33 A st<; a. g. an 
i application merely to revis’e the first Jippu- 
cation is not a “•fresh’ aripiication. 
i —Similarly anapplicat ion aEtor removal 

' of obstruction by judgment-debtor is not 
a “fresh” appUciition: 7 I C 707: and the 
mere circumstance that an tor 

execution has been disaii'iscd lor delaulri 
does not take away the ellVct <5[ auv pre- 
vious order wliich niight havcjjeen iiruie » 

17 C 'W N 113=15 C L J 4n3=IO I t 
— .And it may !)e ^aid generally that 
an applicjxtiou wliich is in snoshmee an 
! application made with the (d)jcct <>f moving 
1 the court. in the matter of a prior appli- 
^ cation w-hich has bee?i pf^htp'iiiied. suspend- 
! e<l or otherwis sliiycn! by rensoii ot some- 
i order is an application to coniinuc the sus- 
^ pended proceeding from the point where it 
j was stayed and may be imide at any tune 
! within three years from the date when the 
^ right to apply accrued, i. ly when the uruer 
: for poslponement, suspension oiyfeiay waS' 

: withdrawn or became ino]ieranve even 
: though the execution 
' been struck oil by that order. ^ 

: =25 I C 160. see to the 
i C L J 125=18 .1 O 841; and 6 2^%^ 

! =3 I C 940; iiiid 227 AJV ^ 1908=5 A E 
; J 616=30 A 499; 

1 C 78=06 F L E 1909=45 F E 1909; anerd, 

i A L J 845=152 A W N l!p=28 A (.61; and 
: 18 C W N 539=20 I C |44; and 32 1 A 102 
1 -9 C W N 601=7 Bom B E 433=15 M B d 

i ^ 258=2 A L J 397=27 A 334 P C. 
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€. P-C. (1908) SEC. 48 {Contd) 

< 12 ) Ffesh appiicaifion for execution* (Condi) 

— Where a claim is at first successful 
but ultimately unsuccessful, subsequent 
application can be rightly treated as a 
revival or cpatinuation of the first appli- 
cation for execution. But where the claim 
is subsequently successful, the subsequent 
application cannot be treated as a conti- 
nuation of the previous application bef,ore 
the claim was put forward. ( 17 C 268 F; 
23 (y 437, 33 C 689, Diss. ). Where an 
application for execution has been dismis- 
sed, although the attachment has been 
kept in force, it is not open to the decree 
-holder to apply for execution any length 
of time afterwards and contend that the 
subsequent application is one made in 
oontinuation of the ‘previous ITapplication. 

If I C 48; 

AIR 1928 C 241; and 74 I C 10I7=A I 
R 1924 G 131=50 C 743. 


C. P* C. (1908) SEC. 48 (Conti) 

( U) Ministorlty. (ConcM) 

decree based on compromise, .see 39, Bom 
256=17 Bom L R 178=28 I C 478. 
The Madras High Court has how- 
ever, recently held that S. 48 CPC does 
not override S. 7 Lmi Act. and as such 
it does not imply that minority will not 
extend the period of limitation; 30 L W 
■ 361= 1929 M W N-' 158=119 ■ I O. 39= A I 1 

tm M 394. 


( 14 ) Orders on applications for execution* 
—An order dismissing an execution 
application on account of decree -holder’s 
absence, is not an order for stay of execu- 
tion within the meaning of s. 15, Lim. Act. 
Limitation for executing a decree is not 
extended because two of the judgment- 
debtors are adjudicated insolvents. AIR 
1931 Lab 125=31 I C 345. 


—An application for amendment of 
previous application will operate to save 
limitation if the defect is not fundamental. 
GOWN 1064=A I R 1930 0 65=124 I G 
445=5 Luck 458 and 79 P L R 1905=2 P 
W R 1905=27 P R 1905; hut not if the 
-defect is fundamental. AIR 1928 L 808; 
and 15 M L J 243; and 119 I C 4tl=A I 
R 1929 Pat 407=8 Pat 462, 


(13) Minority* 


—It was held-under the old code 
■that when the person entitled to make an 
application for execution of a decree is a 
minor at the time from which limitation 
is to be reckoned s. 7 of the Limitation 
Act saves the execution of the decree from 
being barred, and any application made by 
iiis guardian on his behalf is also exempt 
from the operation of limitation. 23 Calc. 
374. see also 28 Cal 405and 22 All 199. and 
20 C W N 852=34 I C 86 

^ —But it has now been held that 
minority is no ground of exemption to 
save the bar of s. 48; 24 M L J 96=13 M 
L T 79=18 I C 586=37 M 186; and 13 A L 
J 826=30 I 0 521; and 14 Bom L R 38Mfi 
I C 829=36 B 498; and 128 P R 1^4* but 
see 32 Bom L R 1093=128 I C 428= A I R 
1932 B 508=54 B 776. 

—Minority is^no ground to extend the 
limitation under S. 48. Procedings for the 
.ascertainment of mesne profits are not pro- 
ceedings m execution under the new code. 

law in force when the decree was 
passed decides whether the decree was 

--.4 M L J 99=(I91d) M W jST 114=13 M L 

As to the eiieci; of minority of the 
legal representative of the holder of I 


( 15 ) Period of limitation. 

—The period of limitation prescribed 
by S. 48 is a part of the substantive law 
of limitation, as will appear from the 
wording of Arts. 181 and 182, Limitation 
Act. It has nothing to do with the manoer 
of executing the decree. Indeed when the 
section lays down in effect that a decree is 
so to say extinct after 12 years and is no 
longer executable, it cannot be maintained 
that such a provision indicates the mode 
or the manner in which a decree is to he 
executed- AIR 1932 S. 116 (118-T20)=26 
LR91=A L R 1932 S. 82. 

— Bar under s. 48 cannot be got rid 
of by private agreement to the contrary. 
Such agreement may give rise to a separate 
suit*' hut cannot estop the judgment-debtor 
from objecting to the further execution of 
the decree. 54 A 573 ( 590 )=1932 A L J 
365=138 I G 583 (2)=16 R B 293=13 LEA 
199 (Rev.)=I R 193? A 467= A IR 1932 A 
273'::A I B 1932 A 272 (F. B.) 

—For “Period of limitation” includes 
period prescribed by S. 48 C P Code, 52 

, I cm 

—But period of limitation prescribed 
by S. 48 is secondary to the period of 
limitation in strict sense which means 
such a period that a proceeding to which 
it is sought to be applied will be in time 
if filed within the period, and beyond time, 
if filed after it, and as such it is a sort of 
further check to an application or suit 
which is found not wanting when strict 
period of limitation is applied. A X E 
1922 Mad 268=16 L W 68=(1922) M W IST 
424=31 M L T 140=45 M 785=43 M L J 168= 

70 I C 39$» 

—Revival of former application for 
execution is governed by Art, 181, Lim, 
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C. P. C. (1908) SEC. 48 (Conic!) 

( IS ) Period of Llfoltatioii. '( Concld) 

Act, and not by S. 48 of C P G 1908. | 
Pat. L J 103=5 Pat. L W 21=44 1 C 560. 

— Where owing to the absence of a 
formal order for delivery of possession 
a decree absolute in a foreclosure-suit 
incapable of execution, the .H 

yeara must be computed from the date the 
decree becomes capable of execution. ^5^ 

—Where plaintifE’s appeal fasainst a 
decree decreting all his claims is dismissed, 

12 years’ period of limitation from 

the date of dismissal of appeal. A_i K 
1921 Ail 134=43 A 405=19 A L 

— But see 25 Bom B B 

310=A I R 1923 B 400. 


{ ) Plea of 12 year’s bar-not allowed 

if! appeal or review. 

—Though the High Court has power 
under very exceptional circumstances to 
allow amendments in second appeal, it 
will not ordinarily allow an amendment m 
second appeal which would defeat the bar 
of limitation, as by substituting m , a later 
application in the column of relief the 
property comprised in a previous applicat- 
ion. \ ^ 

Due service of notice of petition for 

attachment on J D who allows orders to 
be passed exparte estopps him from asking 
for review of the order or raise in appe^ 
the nlea of limitation under s, 48 A I E 
tne piea 1929 Mad 326=123 I G 23. 

—Execution, application for, after 12 
years of date of decree— execution (Ordered 
without objection as to limitation — plea of 
limitation, not open in subsequent collateral 
proceeding— ju^’Miction of Court to decide 
wrongly— where want of notice of execution 
pleaded— question to be decided and finding 
Siven on the limitation issue. See ALE 

1934 C 25. 


C. P. G. (1908) SEC. 48 {Conid) 

( 17 ) Subsequent order- (Oontd) 

• A T T? 1 925 Bom 503“27 ■ Bom L B* 

ion. ^ I B 695=88 1 C 949. 

A XXI r. 2 empowers executing 
Courtlo cSJy an adjustment Order made 
hxr executing Court under s 48 (1) is a 
slbsequent order jthe 

that clause. A I E 1331 ^^^5^7132 I C 456. 

.The wording of cl. (b) of s. 48 (1) 

by the Court that paused the 

-See similarly the_ ^ews of 
Calcutta and 21 M L W 

^11 L^^S48. 


:(I7) Subsequent order. 


—A subsequent order can ;ibe passed 
bv '.the Court to which the decree has 
been transferred. A -I E' 1926 Lali 465=95 ; 

I C 243.-i 

—Order absolute gives fresh starting I 
Boint to an lapplication for execution. 39 i 
, , Mad 544=17 M L T 424=29 I C 237. j 
,,—‘4 Any subsequent order” refers to ; 
any order made by a competent Court, and , 
as^such, an order by executing Court to ; 
pay decretal amount by instalments, being j 
such order, gives a fresh period of limitat- 1 


-But it has been held by the Patna 

save limitation, j ^ 

i as a Oourti execunut, t,.., ATpcntine 

to exclude that y t 1 r 14 

fsl 'il7?=ltR 

R 1932 A 407=A I B A 272 (F B). 

-Order Passed in .“^XdeC^to. 

but laiiure ui j .,„reement amounts to 

according “ 93 ^^ 1131 ® Ind Eul (1930) 
fraud AIK 1931 au ^ 75 ^, j 4 , c 43 , 

« OH, 

to orders under O^J^, r.li. g p 


to orders uiiuer vj. ^ 

=1381 C 583 (2)=1932 
293=13 B K A 19« B),. 

air 1932 A 273=A L R »9« * ' 

—Limitation -will not be 
unless an ' the d^ee and 

the as such an order 

Ss?d by Sacking Court to pay decretal 
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-C P. a (1908) SEC. 48. (Qgntd) . 

( 17) Subsequent order. ij^Condd) ^ ■ ; 

amount by instalments on a oumpromise 
does ' not extend the limitation. AIR 
‘ 1923 Lah 678=75 I C 794. 

i' ■ ‘.—Bat an order to pay the decretal 
amount by instalments passed on a comp- 
roniise extends the limitation under s 48 
: ; . AIR 192d Lah 381=73 I C 671. 

■ >~‘W.here a. Court to whom the award 
is presented, orders it to be filed and a 
■decree to bo made in accordance with it, 
but draws up tlie decree finally some time 
after the inclgment, limitation for executing 
such a decree runs from the d;de of the 
original order. 42 Bom 309=20 Bom L R 
.-481=46 1 0 107. 
— It may also !)? noted that the 
failure of the court to ?ipply iis mind to 
ihe provi-'.ijiis of S 48 (2j and to record 
■w finding required by that section is a 
n;a Serial iri\egulanty because the section 
pri.hibils the making of any order upon 
the anplication uLiless the conditions laid 
down in ir. are fulfilled, 54 A 573 (581-2, 
697; 604)=1932 A L J 305=138 1 0 583 (2) 
m R D 293=13 L R A 199 (Rev.)=I R 
1932 A 467=A I R 1932 A 273=A L R 1932 
. A 272 (F B). 


( 18 ) Miscellaneous. 


— Dycision as to applicath^n *being in 
tim-. -Wlmihor binding on judgment 
debt.,>r in hi.s absence, see 18 C W N 1288 

=27 i C 225. 

—An order granting or refusing 
execution under s. 48 amounts to a decree 
and is appeaVdde as such, 26 I- C 806=19 
€ L J u8l=19 C WN 1008 see also 7 B 301 . 
—As to fraud noted under heading 

M 11 S il... ■ J!' n ® 


and Uo £ C 830=A 1 8 IW0 s 2!S. 
C. P. C. ( 1903 ) SECTION <9 

o'o of the sootion 

*®?, M L J !}76z9 L W 44.-5 

=o01 G i).s;4=(l!)U)) M W N 248. S. 49 and 
V; “'™ori'5e transferee of the 

whole of a deoree, or of the whole interest 
ot^ one of the several decree-holders, 
out not a transferee of a portion of decree 
0 apply for execution. Limitation for 
^xecutioa by a transferee of . deceree 

«naer Art 181 Lim. Act. 15 P R 1917 
^ ■ =39 I C 654. 

subject to J" execution holds 

...f id iS 4r.s“Lrs ^ 

...d w,u hoH s.bj.a s "s-'sti i 


C. P. C. (1908) SEC. 48; {(Jondd) L j 
( 18 ) Miscellaneous. ( ComUl ) ■ 3 , 

judgment-debtor to set oiT a ).a.\3'*»s-dfyree 
in existence at the date of his pun-hase 
and in the same Court. A I R 1031 C bi- 
see to the Same effeci io IV 'll ( L) 
32=1 B L R ('F. B ) 23; 6 W 11 MU, 73: 
18 W R 442: iO W R 8:';; 21 W R Ml.' 
-And where the assignmofir is f? jiiidnMnr. 
the right of set-oif ronmins uriatLiidi.-c?.' 

■ ' , 7 W R 4«0. 

—Application for recognitinn ;i,s irm:- 
sferee ol" a decree unaccompanied Uy pr.iVer 
for execution is not entertainnblc,. l-i I 

C 704. 

— A judgment debUn* of aii assigned 
decree obtaining d cross-decree after the 
a'ssignment ear. attach the aiinrjni deposiled 
under the assigned decree. A 1 U 1924 Kig 
‘46=19 N L R 164M5 I C 752. 

— The <|uestion whether the |>ro- 

party held by legal representative c;ui be 
claimed as property of the deoc.-ised J:;y 
those in whom inheritanee Vested afn.v 
the death (d propo.siiub dclermine.s 
ther it is proper ry of th-.:* deccas.'^d though 
properly converted into differr-m fi.rra b; 
not property of the deceased it lia,!H..r 
■for debts of the deceasofl .A.1 R 1924 i.)udh 
: 364=27 0 C' 262=11 0 L ' J 441,=8| .' I C 464. 

. —Assignee of a decree can execute It 
irrespective of equities whi^'h th-j moidgago.’ 
judgment-debtors inav Jiiive agMust the. 
mortgagee judgment-creditors for wlicnn Ixa 
is said to be the benamidar. ,A I R 1925 
Pat 449=4 Pry 120„-86 I C 564/ 

— Where consideration for assign m-ent 
is partly unpaid assignee’s right to execuu.* 
depends on partie’s iutentn,m about tnuis for 
of title. A I R 1925 Pat 449=4 Pat 120=g{| 

■ ■ ■ ■ I C 564. 

—Transferee of a decree is not entitled 
to execute it unless be is !>rought (su 
record, nor will he be entitled to benefits 
arising from execution until lio l^.kcs oat 
execution of the decree. AIR 1927 Ran;.'- 
55=4 Rang 426= 5 Bur L J 181=99 I C 3§t 

—Transferee of decree including evini 
assignee without notice holds the jfeoree 
subject to equities which the jiidgment- 
: debtor could' have ' enforced' against 'the 
decree- holders.' A L R 1933 Mad 856. 

—Assignment subject to equities — 
claim for restitution under a decree, 
against ' the ■ assignor— whether it is an 
equity that can be pleaded against llm 
assignee see A I,R„I934 C 44. 

—Equities of judgment-debtor again.st 
decree-holder — Practice— Procedure. 4 Bur 
L.T, 254=12 I C 205* 

C. P. C. (1908) SEC. 50 

—This section applies to H C and 
Pro. SCO See Ajmere Regulation II of 
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. c. P. C. (1908) SEC.'SO {Goneld) . 

1877. «. j 

btvon by h- A . , ^ docoasocl 

ft douree against tin. .■stati, oi . , 

judgment-debtor. ^ j 

Sifnopstii. ' ! 

c a -i) tie fore the doeree has been tally ! 

' . 05) Oo-Sr\o which application to be 

(AV “'eath of Jufk-inonl-dcliior or legal 
represeutative.^ . ‘ 

Bccree for • 

[;•} Extent of liability of: regal .epre 

^ sentative. , ^ . 

. Th) 

' agfthat the legal representaiive. 

(10) Miscellaneous. 


(1908) SEC. 50 ;f <7pntdj 


t,.2) Before the decree has been fully salted, 
_■=! bn does not exclude oases where 
jiKlgmt.rt.dehtor ^1^^ 

!^i;h :•^^he" 1 udgmeut°deitor before the 

refove tlie <itorto yadixmam- 

ofthe ^deoree, as 

(IthUc J : ^ of Ilio i'rvy ; 

_I£ before the issue of certificate i 
Steten proceedings 

'’"iSr. tcre'forsXiiteLr,- of legal rep- 
ISeltitlve before the executior. 

but auy cliaUaiTging the :iari_.^ 

tivees.ofs - _ ao=o» 

' a Vn 502=26 A L ,J 681=48 0 L 

T N 7 i,0=28 L W 25=n0 Bom L E 

\r f T 54o-{in2S)M WN 863 (PC)= 


Q p 

( 3 ) Court to whic'' ?PPHc9*»«j^3^®_'^(Co«cW) 

bud been ^ch passed the decree 

! Tin*esulai*ity of execution by C* > 

i „ S.. «“»• SI ~E“»S 

! without' sipirlicatron to vuu. u ^ ^ , 

I the dea-ee « ^ ^ " |%:^o Vc 1050 

i _-l«eluSy of ^ubstituticu of lepl 

' represeutatiye by bra.n«t;«'«>e - 
) execution in coutraven “ j.^pi-esentative 

ble by 6. 99 ^ 'j-roni ^ challenging 

acquiescing IS ^estopped r 

fj“b tv N^SsMc 930=87 1 C2., 
iThere is nothing - 

that the word /g^gfXlltnilPJSl) A Ir 

S'^fiS^Alt 529:ind lUd 

" fa^.’her — Execution 

--Decree agaiuM \.e ^ou— 

heir, a legal reyiesenta^^ u J (. jg,, 


( 4 ) Death of legal representative or 

^ / j«(|gnieiit-dei)tor. ^ 

.-See the foraier^cjii^e toUo^ed m u 
A liV2: IB C'W IS d.»bv au'^ 

„The Civil Procedure Codejh.oy>-f; 
contemplate tire tlio recor,i 

incnt-debtor being 1 • pusscl, 

after the appellate decree 1 
18 B 244: 5? -'. . f •’ i B ;114: an.l 

B 142; Mid 1 i A -y. .f -, q 448 and 
•28 O C ISO; and a I E 1-'-^ jj , ^ 156. 


/ 3 ) Court to which application to be made. ; 
_J,n application to snbstitutc names 
f Ipe-il represenutircs tor a decea.^ed 
iud"me"ot-debtor may be nn-ij to a i 

■ ^'' tr u*h ‘1 dccreu Ins beom j 

. “/‘StalloS A I B « ni sa _(«= I 

^ ° -The latter Sigh Court ha^ how- 
.^ver, ako held that where a legal repre- 


ss ) Decree for injunction 

A decree ^ reprcsctitiug 

land against a .nterced asiainst sim« 

the family ®°“3'^„^Aiir> t’riuciples of l‘ii: 

taking by survivor. [• ^81=3.' 

bility di-oussed._A i » ^ kuI (IW) 

Bom' L B U44^.u:i B ^7W ^,,34 I C W- 

— So also a decree for ^ 

the death of the ff®"ug of the defeudaufe 
cuted against ^^®ooatiaaed to ob.struc!c, 

whwsame'O 
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CP. C.{!908)SEC, 50 (Co«<<i) 

(S) Decree for lujuiictian. 

They can be brought on record under s.50. 
kin 1931 Bom ia80=33 Bom L R 266= 
Ind Bui (1931) Bom 356=133 I C 244 
following 4 Bom L R 14=26 B 283- 

— Where a decree for an injunction has 
oeen obtained against the father, the son 
not being joined as a party, and the father 
dies during the pendency of the execution 
proceedings, the decree can be enforced 
under s. 50 against the son as his legal 
representative by proceeding under 0 
XSl, T 32. AIR 1931 Bom 482=33 Bom 
L R 118=lnd Rul (1931) Bom 552= 134 

I C 968. 


(6) Extent of liability of legal represeiitative. 

—Not only legal ^ representative, but 
also transferee from him pending execution 
proceednigs are liable under execution A 
I B 1927 Bom 93=51 B 37=29 Bom L R 
60=100 1 C 582. 
—As to liability of legal Representatives 
««ceiver, in execution for loss to the 
see 18 M L T 127=39 Mad 584=30 

I C 383, 

—But the liability^^^^f^^^ debts of 
deceased IS not personal; it only extend 
^the estate of the deceased in the hand 
the legal representative. 33 Bom L R 
130=A I R 1931 B 229. 

^ . . ““Legal representative "dr heir at kw 

IS liable only if he has received property 
of the deceased which can be disno^f^^ 

A i K 1925 Nag 449=89 I C 477. 

—A legal representative of the . 1 b 
ceased cannot be made nersonflllv i; Sf' 
under a decree, and Court ^(^nSdv t 
error in this respect at L? 
cution proceedings. A I E 1923 Bom^ 111' 
- 80 I c I8o’ 

make a legal repreS'aS^n 

tor liable under s, 50 r2) 
amount of assets left 

m, M.d .66=13 L B 

_Q„ , 207=79 r C S94. 

against a deoeased^jud” ment^Sf 
be executed against ttelnce.lBnr 

p E 1912:173 

a personal deerS^ only 

and not creating any 

^^arge on estate, 


C, P. C ( 1 90S ) SECfIDN 51 (Conti. ) 

( 6 ) Extent of liability of lef^^ 

repfesenlatif e. C CowtA 

subsequent holders of property after judg- 
ment. debtor’s death are not liable under ■ 
it. AIR 1929 Cal 423=49 C L J 267=Iiid 
Rul (1930) Cal 65=120 I C 705, 

— And a decree passed' against a .. 
person who dies pendente lite cannot be 
executed against his legal representative. 

: 16 N li 'R 13B=S5 I C 441 

—In a suit against dead person substi- 
tution of legal representative is iavaild: 51 

I C liO. 

—Once it is admitted or proved that 
the man sought to be made liable under 
a decree obtained against a deceased person 
had come into possession of assets belong- 
ing to the estate of the deceased judgment 
-debtor, it is for him to satisfy the court 
as to the extent of assets received by him 
and to account for them. 3 Mad 359=2 
M W.N 271=30 M L J 391 followed, A L 

R 1933 R 341 

— “ Assets ” do not include gratuity 
given to the heir of an employee. AIR 
1923 Oudh 21=9 0 L J 401=26 0 C 53=69 

1C 893* 

—If the property devolved by in- 
heritance after the death of the propositus 
can be claimed as property of tlie deceased 
by those in whom it vested, it is the 
property of the deceased within the mean- 
ing of s. 50 (2). AIR 1924 Oudh 364=27 ' 
0 C 262=11 0 L J 441=81 I C 464 

—Ancestral property of a deceased 
Jat-“]udgment-debtor passed into the hands 
of his heirs is not assets of his estate 
for the due disposal of which the heirs 
are bound to account under s. 50—1913 P 
R 4 N=79 P W R 19li=li | C 375 

—Ancestral property of a deceased Jat 
in the hands of his heirs which is not 
charged by him in his life-time, is not 
assets within the meaning of s. 50. 80 P W 
■ B 1911=11 I C 376 

—Question of determination of assets 
being entirely for executing Court, no suit 
against legal repredentative can be dis- 
missed merely for want of possession of 
•assets left by deceased. Ind Rul (1930) 
Nag 29=120 I C 333^ 

—Mesne profits— Assets in the hiuids 
or the legal representative. See 30 AI LJ 
391=(1916) 2 M W N 92=35 I C 224 . 

—Decree against the holder for the 
time being of impartible estate is oxeoutable 
against successor. 1 Pat L W 140=2 Pat 

L J ik., 

—See also 2 I C IS. 

/—Where in execution of a decree 
against legal representative of the deceased 
objections are raised by the leo^al repre- 
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c P. c. (1908) SEC. 50 (Co««<i) ^ 

6 ) Extent of liability of legal - s 

^ - fQptQSQuUim- {Oontd. ) 

' sentative, Court should exercise^ I 

-SSEt'’"” “1s“i Vfsts? 1 c ». “ ' 

-Legal representative is liable for the 
debts of the deceased to the extent of the ^gi 
^ he has received ■'^’hich can be ais- 

fosld for satisfying the debts “d as such th< 
i^ranst grown by widow ot a cleceasea 
■ EoTt ryot governed by central Provinces ^es 
Land Revenue Act S 67 B are not liable tj,, 

to attachment lo .V 272. f 

against the latter. 9 N L R 137-21 I C 27Z. of 
-Ancestral property of a deceased on 
,Jat-iudgment debtor passed into the hands m 
of his heirs is not assets of his estate for 
due disposal of which 

—Ancestral property of the father a 
passing to son by Survivorship 
My to son’s heirs, is the assets of the father 
in the hands of the son are his heirs and g' 

liable for father’s debts not ' 

'immoral or illegal purposes. a914| M ^ 

« Assets ’’-Hiudm Law-. . Surety s 
debt-^-Becree against father—Liability ot 
. son-Liability of property m the hands ot ^ 
the son after Partit^iou bee. 27 M L d 11- 
M 1120=24 I C 474=1914 M W N 742. 

Order making legal representative of 
Hindu debtor liable to the extent of ass- 
. ets of the deceased in his bands cannot 
exempt ancestral property from liability. 

A T H 1929 Lah 424=30 P B H 593=Ind 1 
^ ^ Hul (1929) Lah 748=118 I C 396. 

Eeprsentative of a deceased judgment- 
debtor sued under the decree obtained 
against the deceased and proved, to possess 
assets of the deceased, must prove the 
of the assets and account for them. 1 
21 M L J 1096=10 M L T 272=(1911) 2 M 
W N 271=12 1 C 253. See also 2i I C 206. 

To manage property of deoeaseu 
iudi-ment- debtor in the hands of his legal 
representatives, Collector can be appointed 
iby the Court under s. 22, ^8“' 1 

Under the Punjab Colonizsition Act 
"V of 1912 S. 18, tenancy is not liable to 
attachment or sale in the hands of the ten- | 
ant, crops grown by heir of deceased tenant 
is not property of the deceased and liaWe a^ 

; such under S. 50. 84 P W R 19l6-33^i^C 741. 

As to the extent of the liability or 
legal representative .of Fa|mff;debtor 
■see 13 0 C 297 and 20 I G 370=41 C 2il. 

' —Person in possession of deceased 

■judgment debtor’s property is liable to the 
'.Extent of assets. ; 24 lU 200=36 All 439. 


C* P, C (1908) SEC. 50 (Contd) 

( 6 ) Extent of liability of legal 
^ ^ representative. (Concld) 

also a person who intermeddles 

with the estate must account *0^ 

111 degree 

due by deceased debtor in a suit brought 

against a person in possession but who ^ 

not the heir of the deceased debtor estate, 

the decree and the proceedings in execution 
such decree bind the interests.of the 

I heir. Such a case is an exception to 
general rule that proceedings in execu- 

toe suT 36 " M L J W 6 ' =527 C 509 . 

-As to the liability of a secretary of 
Jompany to pay monies i°, V/ftg 

ne into his father’s bands, see 33 , M L J468. 

—As to the power of Courts as re 
rds objections to execution againsUegal 

to^\7toer and when is a decree’ 

ainst wrong person binding on the estate 
e 19 C L J 19. see also 29 M L J 698-5J^ 

-Execution against legal represent- 
ve of decree obtained against ostensible 

,presentatives-Procedure. see ^22 ^ C L J 

( 7 ) Legal representative. 

See also under 0 22 r.3 and S 2 (I I) 

—So also a widow in Possession of 
Ms being her personal moveable pio- 

"S-s iss 

» — f s ic lu. 

— \nerson who in law represents the 
■state of the deceased is a legal repres-.p- 
attve and as such proof that a eertaui 
lerson may become possessed of assets of 
tofdeceasfd. entitles tbs ^ecreetooldej to 
execute it against him. 8 A LJ^ jt 

—Execution of appellate decree aga- 
inst a Dirty on record in appeal who was 
himself legal representative of the 
deceased judgment-debtor, is 
?er and 4innot be objected on the ground 
that no legal representatives had been 

the dZXu the holde.r of .a pr.dhm- 
nary decree in a p.artitioii suit his widow 
is the proper legal reprcsenblva - L^W 

—Suit by member of joint Uiuda 
f iUr for speoiHe iierformance— Death, 
family fof \ jfe aud of surviv- 

pending wit-Rightor wi j ^ ^ j 

iiig members. 
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C* K C. (1908) SEC. 50 (6'okM)- ' •- ^ 

(7) Legal representative. {Coneld)- ■ 

— As to whether a successful pre- 
emptor is representative of vendee. See 

12 I C 497. 

—Whether a purchaser of property 
not directly mentioned in the decree is one, 
See (1916) I M W N 287, 

—It is the duty of the C'ourt to 
decide who the proper legal representative 
, is pendente lite, and the decision is not 
appealable. (1918) M W N 898. 

— A person who intermeddles with 
even a portion of the estate of a deceased 
person is a legal representative of the 
deceased under S. 2 (11) of the C. P. Code 
and is liable to the extent of the value of 
the property taken. Where a person who 
has wrongfully converted property will not 
produce the same, it shall be presumed to 
be the best of the description of its kind. 

116 P E 1913=39 P L B 1914=22 I C 242; 


(8)* Legal representatives bound by 
previous proceedings 

—Legal representatives of a deceased 
judgment-debtor are not bound by execu- 
tion sale hold after his death but Avithout 
bringing tlicm on record. A I E 1926 Mad 
138=22 L W 828=50 M L J 662=92 ! C 308. 

— Sons brought on record as legal 
represiitatives in execution proceedings of a 
decree against their father are bound by 
the execution proceedings and as such by 
execution sale of propertj^ 9 M L T 481 
:=9 Ind Cas 648. 

—Execution— decree against the assets 
of the deceased in the hands of his widow 
—widow, holding a Ufe interest— death of 
widow and vesting of the assets in another 
person, previously exonerated from suit- 
decree will not bind such other person in 
whom the assets are vested. A L R 1933 M 

485. 

—As to defence open to a legal 
representative in a suit against him: 19 
C L J 152=19 I C 90. 

XU X ^egal representative 

that proper procedure was in execution. 
See 23 M L J 287=17 I C 293=1912 M W 

N 888. 

( 9) May apply to execute the decree 
against the legal representatives. 

—If ilie decree-holder has anv eom- 
piaiot against the legal representatms of 
the deceased judpBetjtdebtor fornot properly 

adininistenrig the estate, the complaint can 
he dealt with jn execution of a decree 

fThe cleci'ee-holder need not filp a ' r’- 

Buit. A L R 1933 E 



C. P. C. ( 1908 ) SEC. 50 {(Jimid.) 

(9 ) May apply toAxeciite tfie decree against 
■ the legal representatives. ( Co?U(l ), 

— All exparte order permitting exe- 
cution against legal ropreseni-dives is valid. 
A I E 1928 Bang 4ibo R 775=6 Bur fj J 
225=105 I C 857. ^ ^..0 22, r, 10 applies to 
execution proceedings Proceedings fnr 
ascertainment of mesne, profits of pro|H;cty 
sold pendente lite, are in continual ion of 
the original suit, and a.s such mcsiu; piaa'its 
are determinablo in tlie suit Uself and 
not by w^ay of execution and the whole . 
suit continues. 39 Gal 220=10 0 W 1\ loO 

=11 IC 939. 

—Execution proceedings do not sibale 
on the death of judgment-debtor, but can 
be continued as against his heirs by brifig- 
ing them on record on dccree-indder’a 
application. 18 A L J 735=42 A 570=57 I 

c m. 

—Procedure under 0. XXXII and 0. 
XXI r. 22 is to be adopted, wheii judgioeiit- 
debtor dies leaving minor son and aVidow. 

' ^ A I E 1921 Xag 120=59 I C 757. 

—Six months at least must be gnen 
to the decree-holder within which to juako 
an application to bring legal repre'^ciitas no 
on record. , 62 I C 52 (Pat). 

—Suit by Hindu reversioner— Dent ii 
of reversioner— Substitution of the next 
reversioner as, legal representative, sc;- 38 
Mad 406=29 I 0^298 (P C) see also 8 l\f h 
J 288=22 M 119. 

— ,As to provision for bringing a legal 
representative on record under Or. F.vG(»de 
See Or P. Code S. 145; and 27 M h J 013 
■ .=25 I C IDM. 

—Where a puisne mortgagee agreeing 
to property being sold free of Iiis mortgage 
on condition 'that balance h.;it alter' dis- 
charge of prior mortgage is paid to him, 
but dies subsequent to the order of sale 
and prior to sale itself, omission to bring 
his legal representative on record vitiates 
the sale. A I E 1922 Mad 307=15 L W 123 
=41 M L J 547=(U)21) M W N 732=68 I C 

667 . 

—Where a decree is made executable 
on default, it is unnecessary to bring a 
legal representative on record till siicli 
default after the death of iudgment-debtor. 
A I,E 1921 Mad ‘69.3=14 L W 632. 

— And an application for bringing on 
record the legal representative of a deceased 
plaintiff cannot be made after a suit is 
' "dismissed for defaiiit. , "The suit must iiivst 
be restored before such an application is 

14 I C TIL. 


(12) Miscellatieeus. 

—Judgment debtor acquiescence in 
execution cannot subsequently object. 10 
■ L B B 280=13: 'Bur L T 173=62 I C 299. 
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C ' R C. (liJGS). SEC. 50 ^ {OGncU) ' 

( 12 ) Misceilafieoiss* (Concld) 

—Where at the request of parties the 
property is ordered to be sold with a 
guarantee, the request cannot be subsequ- 
ently withdrawn. Id M L W' 429=62 ! C 730. 

—In the presence of a widow and 
mother of the deceased, the widow of 
deceased*s cousin should not be added as 
legal representative, and her name, if added, 
should be struck oif. 70 P L R 1916=9 P 
W R 1915=27 I C 59S. 


p. P. C. (1908) SECTION 5! 

( I ) Scope of ffie Section.; 

— S. 51 prescribes the mode in which 
the decree-*b older may seek execution of 
Ms decree and does not give any right to 
the Judgment-debtor to apply for appoint- 
ment of a Receiver. A I R 1922 Fat 369= 
4P L T 58=(1922) Pat (Sup) 66=67 I C 606. 

— Decree-holder alone can apply for 
execution of decree and a stranger getting 
benefit under compromise-decree cannot 
escecute it but must institute a separate 
suit. Irregularity, the ejfi'ect of which is 
to perpetuate a fraud on the Govt. Revenue 
cannot be sanctioned. 37 I C 133=3 0 L J 570. 

— Application by the decree-holder for 
a temporary alienation of Judgment-debtor’s 
land to him in execution of a money- 
decree can be entertained neither by 
Assistant Collector nor by Collector 
silting as Revenue Court. 8 P R (Rev) 

1917=7 P W R (Rev) 1917=43 ! C 356. 

-—Simultaneous execution in more than 
one Court, should be ordered only in rare 
; cases. 3 L W 336=34 I C 302. 

— Reading into a decree a supplemen- 
tary or alternative relief which is not there 
is not' authorised by cl (e). AIR 1922 
Mad' 299=42 M L J 356=16 L W 689= 

70 I C 529. 

.r — Proceedings in execution before 
Collector eaiinot be filed unless ail lawful 
means for satisfying the decree have been 
tried and found impracticable. A I ^R 1929 
Lab 195=H2 I C 790. 
by executing Court of 
land of a Judgment-debtor in possession 
of moveable sufficient to satisfy the decree, 
hut successfully resisting the execution 
for about 10 years, is valid AIR 1930 
Lrih 77=Ind Rul (1929) Lah 839=!!9 I C 231. 


C. P. C. (1908) SEC. fCmdd) 

( ! ) Scope of the Section ( ) 

— Order committing a Judgment-debtor 
to jail passed without Jurisdiction to 
which no objection or question of legality 
is raised is not an order under S. 47 and 
as such, is not appealable AIR 1929 
Rang 161=7 R 110=Ind Rul (1929) Lab 181= 

‘117 I C 243, 

—In executing a personal decree, a. 
Judgment-debtor can be arrested unless he 
is a female, legal representative or a minor. 
AIR 1922 Nag 98=18 N L R 145=5 N L 

J 49=65 i C 53. 


( 3 ) Execution without Attachment 

— Mortgage-decree directing sale of 
property can be executed without attach- 
ment, AIR 1929 Lah 90=10 LahL J 491= 
30 P L R 6=10 Lah 543=113 I C 907. 

— Court has Jurisdiction to sell^ with- 
out attachment, and as such a sale is not 
vitiated by failure to attach unless sub- 
stantial injury is caused. AIR 1923 Pat 
45=3 P L T 765=2 Pat 207=(1922) Pat 321= 

68 I C 36f 

— A mortgage-decree based on com- 
promise not indicating that attachment is^ 
necessary can be executed without attach- 
ment, AIR 1921 Pat 320=2 P L T 38= 

60 I C 652 

— for sale without attachment is not 
void though it may amount to irregularity: 
92 I 0 833=1925 M W N 887=51 M L J 
172=A 1 R 1926 M 211; 

—and 77 I C 368= A I R 1924 R 124 

=1 E 53^,. ■ 

J —decisions in 42 I C 259 (Cai); and 
I A I R 1927 G 847; and 36 B 156 holding 
; contra do not represent sound law. 


; X 2, ) Deteutioii and Arrest 

■ —No compulsion should' 'be' made ■ to a 
decree-holder applying for arrest of Judg- 
ment-debtor in execution' of decree, to 
accept payment in instalments instead. A 
I R 1930 'Lah 220=30 P L R 736=Ind Rul 
4 - *(1930) Lah 673=125 I C 6R 

'll. 41. (\) «io3 


( 4 ) Receiver. 


— S. 51 (d) of the Code no ‘doubt 
recognises the appointment of a Receiver 
as a' mode of execution of a decree, and 
says that such an order may be made on 
the application of a decree-holder. The 
clause only gives legislative sanction to 
certain decisions under the old Code, in 
which it was held that execution may be 
Had by appointing a receiver where that 
course is more likely to benefit both tlie 
Judgment-debtor and the decree-holder 
than a sale of the attached property. S. 51 
does not entitle the decree-holder to awly 
for execution by the appointment of a 
recei’ier as of right and as a matter of 
course; on the other hand, the remedy by 
the appointment of a receiver is by way 
of equitable' execution or indirect execution 
the receiver the place of the debtor 
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C. F. C. (ifoa) SEC. St (Contd) . I 

i 4) Receiveh ( Contd.) ' 

in cases in wbicb eqnitstWe and special 
considerations intervene. A proper case xs 
therefore required to justify the exercise 
of the Court’s discretion to appoint a 
receiver by way of execution. As regards 
the circumstances, which would justify 
•such . appointment, cases under the old 
Code are not altogether negligible, because 
they lay down principles of equity and so 
are generally principles of universal appli- 
cation. One such is to see whether, in 
view of the ass3ts, the amount due under 
ihe decree is likely to be realised within 
a reasonable time from the profits of the 
attached property. What is a reasonable 
time foi* that purpose must be determined 
upon; the fads and circumstances of each 
case. Another principle is that such appoint- 
ment should appear in the circumstances to 
be the best course both for the creditor 
and for the debtor. Much more care should 
be taken to ascertain whether the order 
should be made in a case where the 
decree*holder applies for the appointment 
of a receiver. The Court should see 
whether the appointment applied for is 
just and convenient within the mean- 
ing of 0. 40, r. 1, that is, just and 
couvonient in view of the equities in favour 
of both the parties. A mere apprehension 
that there are means open to the judgment- 
debtors of harassing the decree-holders 
cannot justify the appointment of a 
receiver which is otherwise entirely unjust- 
ifiable. Where the Court below made an 
order appointing a receiver at the instance 
of the decree-holder almost as a matter of 
xoarse, and far from satisfying the require- 
ments of the phrase ‘‘just and convenient” 
in 0. 40, r. 1, held that the order was 
unsustainable. 59 C 205=35 OWN 1066= 
137 I 0 98= A 1 R 1932 C 189=1 R 1932 C 
257=A L R tm C 521. 

— So also a receiver can be appointed 
an execution of a decree against debtor 
upon whom immoveable property is settled 
without power of alienation suit over rents 
^nd profits of which he has disposing 
power: 59 C I. 

S. 51 of the C. P. Code empowers the 
Court to appoint a Receiver of rents of the 
estate of the deceased person for the purpose 
of liquidating debts against that estate, and 
there is nothing in the Code to limit the 
appoin tm en t of a Receiver' ■ . of ran ts ' to ’ a 
case where the debt to be discharged is a 
debt against the heirs and not, 'against* the 
deceased holder of the estate and that so 
long as the present Receiver is maintained, 
application of the appointment of a Receiver 
for the sale of the property held by the 
Receiver already in possession thereof ^ 


C P. C. (IMS) SEC. 51 (Crntd) ■ , , , ^ 

(4) Receiver (CoJiM) 

cannot' be entertained: ' 22 0: C 194' 

' ■■=51,1 c, 3§5. :■■ 

Appointment of receiver to... manage .the 
jahagir, granted " under ' ■Berar In am Rules-' 
allowance to judginent-deb'fcor. : ■ see 
■AIR 1932 N 41. 

.Whether; appointment' . of ■ :■: receiver 
over property ..subject to mortgage^ m.ilitate8 
against Sub. r. 2 of r. 1 of 0 40 C P G 
see. A li R 1933 A 76=1933 A h J 51=A I 

R 1933 A 227.'"' 

Mere convenience of decree-holder or 
one of the mortgaged properties proving 
to be saleable, is no ground to justify the 
appointment of a receiver. Mortgagee 
cannot proceed against personally until the 
whole mortgage security has been sold and 
a personal -decree against mortgagor is 
obtained. ' 16 0 C 238=21 I C 283. 

The High Court has the power to 
appoint a receiver and to direct him to 
sell the property in the mofussil. 51 C L J 
270=A I R 1931 C 874. 

But the Court should not grant execii 
tion of decree by appointment of a Receiver 
unless ordinary execution cannot be etfected 
with advantage, and when such case is 
made out application for such appointment 
is to be made as execution application to 
Court within whose jurisdiction property is 
situate. AIR 1930 Cal 502=34 0 W N 238 
=51 C L J 209=57 C 964=In(l Rul (1931) Cal 
■^17=128 I C; , 97. 

Thus Receiver for realising property 
outside jurisdiction can be appointed by ex- 
ecuting Court A I R 1921 Mad 119=13 L W 
150=(1921) M W N 106=61 ! C 753. 

A judgment-creditor’s position is not 
in any way improved by appointment of Re- 
ceiver in execution instead of execution by 
attachment and sale* A I R 1930 mad 4. 

If a Receiver has been appointed to 
realise properties in execution propceedings^ 
it is unnecessary for other decree-holders 
to apply for appointment of a Reeeiv^er 
over the same properties in execution of 
their decrees. ' A I R IfJO Mad 4. 

In Santhal Pargadnas, Court, can 
appoint receiver in respect of agricultural 
land of the judgment-debtor % way of 
equitable execution AIR 1929 Fat 700=10 
P L T" 846=Ind 'Rui (1929) Pat 545 (P B> 

',=118 I C 721* 

Order directing appointment of recei- 
ver-Execution sale without leave of* court- 
Sale if void.. See 29 C B J 424=51 I C 394. 

Moneys received by receiver appointed 
under S. 51 ,(d) do not ipso .facto belong:’ 
to decree-holder, as the former is not agent* 
of the' latter. ■ AIR 1930 Mad 4. 

Such moneys belong to the Court arid 
cannot be spent except under the courf* 
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C. P. C. (I90S) SEC. SI ‘ ' 

( 4 )' ieceifer.; ( ConcM. ) ' 

orders. Siicb a receiver is for the ^ onefit '>t 
all persons interested in the suit or prueee- 
ding, : A ! R 1910 M ,4 

S 51 0.’'2i R 11 and' 0. 40, -R', 1; are 
to be read together. An order of appoint- 
ment of a receiver at once vests the pro- 
perty in Mm unless it is made conditional 
npoii fnrnishlng of security. 14 C L J 

489=12 1 C 745. 

— Ghat wall tenure-income if may be 
mtt-ftched- Appointment of receiver, aee 89 
Cal 1010=14 I C 227=11 C W N 802. 
-—Appointment of Receiver in execu- 
tion only when property is subject to 
atiacliment. See 40 Mad 302=30 M L J 

361=14 I C 181. 
—Execution against that property- 
Appoiiiiitmeat of receiver to collect rents 
wid proits-Fosition of transferee -Powers 
of receiver. 30 C L J 231=57 I C 70. 
—Order directing sale of property in 
the hands of a Receiver has the effect of 
discharging the Receiver. U0 A W N 1905, 
— An order appointing s'- Receiver 
made in execution, falling within the 
purview of O. XL, r. 1, is appealable under 
O, XLIII r. 1 (s.) AIR 1927 Lah 190= 

100 I C 298. 

—See also 30 C L J 231=57 I C 70. 

C. P. C. ( 1908 ) SEC. 52 

Synopsis, 

( 1 ) Appeal 

General principles scope and object 
( 2 ) Decree against executors 
( 3 ) Decree against wrong person 
( 4 ) Decree and its ^ executions against 
legal representatives of a deceased 
person 

( 5 } Effect of decree passed against a dead 
■ ^ person 

( 6 ) Failure to satisfy the court of the 
proper application of the assets and 
its ' effect. 

( 7 ) Insolvency of heirs after decree 
'% 8 ) Legal 'representative 
( 9 } Liability of legal representatives 
(9-a) Mahomedan 

(10 ) Out of the property of the deceased 
( il ) Right of creditor to follow the assets 
in the hands of the legatee 
( 12 ) Where no such , property exists 
(13) Miscellaneous Cases 


( l-a ) General principles, scape and abject 

—The ..questions '.'arising in an enquiry 
under s. 52 (2) .are questions relating to 
the execution, discharge or ' satisfaction of 
^the decree, and-' must be "decided by the 


C K C. (1908) SECTION 52 (Contd) 

(l-a) General principles, scope and 

objeet 

Court executing the decree and not 
separate suit. A I R 1927 Rang 127-5 B 

44=l0i l C 431.. 


{ 2 ) Decree against •execiitors 

— Where, no executor is appointed by 
will, a decree passed against karnavan can 
be executed against the estate. A?! R 1928 
Mad 243=(1927) M W N 894=108 I C 409. 


(1) Decree against wrong person. 

— Decree against wrong legal represen- 
tative — Estate in the hands of true heir, if 
bound. See 15 Bom L R 41 =18 J C 381. 

— lu absence of fraud or collusion, 
a decree obtained against a wrong legal repre- 
sentative is binding OB the real one. A 
I R 1928 Mad 243=(l927) M W N 894=108 

I C 409. 

—Suit against legal representative 
— another person turning out to bo actual 
legal representative — liability of estate in 
latter’s hand— no collusion or fraud see. 

A L R 1911 i ill, 


(4) Decree and Its execution against legal 

representatlves^of a deceased person. 

—Proof of existence of assets of a 
deceased person in the hands of his legal 
representative entitles the plaintiff to a 
decree. 56 I C 912. 

—A decree on a pro note executed by 
the deceased can be passed against the 
father and sons of the deceased a forming 
joint Hindu family under s. 52 26 A L J 

799=Tiid RuJ (1929) All 518=116 I C 81. 

— Thus a decree-holder is entitled to 
attach property of Ward already attached’ 
by Court of Wards. 22 I C 694=18 C W N 
1055=16 C L J 404. 

— ^But a decree passed against the 
assets of the deceased, against some of the 
legal representatives, others not made 
parties to the suit are not affected. AIR 
1927 Mad 197=98 I C 611; 

— Though a decree not providing pers- 
I onal liability can under certain oircumstaii- 
ces, be personally executed. (1916) 2 M W 

128=15 I C 614. 

— Decree can be passed ti^ainst a 
representative without deciding whether M 
is in possession of deceased’s assets or hoi; 
Proper shape for such enquiry is in execu- 
tionfA I.E 1931 Hag 173=27 H L R 247 
sInd Eul (1931) Mag 190=114 I C 861 

—A decree in a suit' brought agalMl 
the grand,s0n ran' as follows:— The .plain-' 
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c P. c. (1908 ) Section 51 {Contd.) i 

(i) Decree and its-execotion against legal , ! 
rejiresentatives of a deceased person. (Concid!) 

-tiff shall recover out o£ the estate of the 
deceased Daliohand Nauchand (grandfather) 
a sum of Ri 1, 264-U-O. the costs of this 
suit and interest, etc. ” Held that the decree 
was against the grandsons as 
tatives of their grandfather and limited to 
the joint family estate iii their hands, ine 
proper decree to pass in this cas® -would 
Mve been a decree against the defendants 
for the sum claimed to the extent ot tne 
assets of the deceased or the 3 omt family 
' estate . coming into the hands of the cefen- 
dants. It was not disputed that the family 
was joint and undivided, and, having 
lesard to the fact that the appellants were 
the defendants in the case in which the 
decree was passed, it is clear that the decree 
was against them as legal representatives 
of Dalichaud and limited to the 

estate in their hands 34 Bom L B IpOo 
=A IB 1932 B 622= A L R 1932 B1260. 

— Bebree, form of— Suit by a vendee 
from a Hindu father for 
tionate consideration, see 31 M £>0^=00 
I G 387=20 ML T 310=4 L W 366=191V(2) 

•M W N 217. 


(5) Effect of decree passed against a 
dead person. , 


—Where the heirsjof a deceased mort- 
ffagor were mentioned in an application for 
inal decree and notices were served on them 
but they did not appear and the decree 
was made final but their names were not 
snentioned in the final decree it is not open 
■to such heirs to question in execution the 
•validity of the final decree, A I K 1927Bom 
156=101 IC 129. See also under s. 50. 


C. P. C. ( 1908 ) SEC* 52 {Qontd,) ^ , 

(6) Failisre to satisfy the Cptirt^of the proper 
application of the assests and its 
effect (Qonchl) / 

not liable to distribute his assets rateal/ly^ 
among the creditors, he is liable only to 
apply^ the assets duly 26 M 792=L> M L d 
258. So also a decree passed against rep. t;; 
sentatives of deceased judgment-debtor can 
be executed only against the .property f'.t 
the latter unless the former have misappiied 
it in which case their private property 
will also be liable 12 B L. R 66 
W R 199. But a person in possession ot tlie 
assets of deceased disposing of such a 
portion thereof as to exceed debts, 
without any right is personally liable tor 
The debts A I R 1922 Oudh 200=77 I C 

—That is to say a decree against the 
estate of the deceased cannot be executed 
personally against the legal representati^^e, 
unless he fails to account for the assets of 
the deceased in his hands AIR 19du .ban 

33=124 1 C 338, 

—Heirs can be, therefore, personally 
liable under the decree if they fail to prove 
that they have applied the income of tm 
property of the deceased towards Ins debts. 

A I R 1930 Lah 204=31 .P h B ^ 292=lEd 
Rnl (1930) Lah 587=125 I .C 187. 

— AVhere the heirs are not in possession 
of property of the deceased, and f!iii. to show 
that property come into his possession has 
been duly applied, Sub S. 2 applies A J[ B 
1930 Lah 354=31 P L R 29=lnd Rul (1930) 
Lah l93=121 ! C 289. 


(6) Failure to satisfy the Court of the 

proper application* of the assets 

and its effect 

—Representative of a promisor is 
bound by the promises to the extent of 
fhe assets of the promisor received by Lim 
!^nless he fails to satisfy that he had duly 
applied. ^ 

the assets, in which case he is personally 
liable. Decree passed against representative 
not specifying that it should be payable 
out of the assets of the deceased is 
erroneous. 65 P S/1874., ,„A legal represen- 
tative paying away the whole of the 
property of the deceased -%6 ; W 
creditors, is said to have duly applied the 
same under S 52 even though some other 
creditors / re mairi ^ unpaid. 68 .P E 1895. 
liegal representative of deceased debtor is 


{ 7 ) Insolvency of heirs after decree. 

—Decree' passed against estate of 
decceased Hindu before the insolvency of 
heirs cannot be executed against the estate 
in the hands of [Official Receiver 18 M L T 

147=30 I C 254* 


■( 8 ) Legal : representative, 

— AS' to Bombay ■ see 8 Bom 220 in 
which it has been held that under the provi- 
sions of Bombay Act VII of of 1866 when 
a Hindu dies intestate leaving, property, 
his son is liable to his (the father’s) credi- 
tors to the extent of, the .value of the .pro- 
perty although the property may not have 
come into the* son’s ....possession but remains 
in the hand' of third .persons, \ see . also 

53 B 443. 

— Whether: executor cie son tort is a 
legal representative see 50 I C 651. 

. Per Ashworth J— In paying debts of 
the deceased,- a legal representative may- 
show preference and may retain a debt due 
to himsdf A, I R 1927 All 459=49 A 641* 

. =25 A L J.359=I0I I C 5'Ot* 
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C. R C. Wm) SEC. '51 (CVwlil)' 

( 9 ) LiaMiity of lefai representatives. 

— Legal representative is bound to 
account for the property that has come 
into his possession and profits of the same, 
in absence of any puisne incumbrances, a 
merger takes place on a mortgagee becom- 
ing entitled to equity of redemption. 30 
M L T 391=(1916') 2 M .W K 92=35 I G '224. 

—Where property is sold in execution 
of a decree passed against 2 persons as 
legal representatives of a deceased person, 
a sepai-ate suit by one of them to recover 
|)‘ossession is barred by s: 47. 39 A 47=14 
A L J 846=36 ! C 281 

— Liability of a son sued on a hundi 
executed by the father of a Mitakshara 
family extends only to the extent of the 
assets of the co -parcenary property held 
by him. 2 P L T 396=65 ! C 224. 

A Hindu son brought on record under 
0 XXII r. 4, is liable for the debts of his 
father as his father’s legal representative 
to the extent of property liable for the 
same received by him. AIR 1926 Oudh 

301=92 I C 787. 

— Sale in execution of a rent-decree 
does not affect the heirs of a recorded 
tenant to which they were not made parties. 

A I R 1923 Cal 166=67 i C 149. 


( 9-a ) Mahomedan 

— A sale in execution of a decree 
against some of Mahomedan Go-heirs 
does not affect the co-heirs who were not 
parties to the decree. 21 Bom L R 329. 
see also I! C I R 268. 

—And where a decree was obtained 
.against a Mahomedan widow for a debt due 
.by her husband who had died Iciviog a 
widow and a minor daughter, it was held 
(though the point was not directly aqfore 
the Court) that the daughter was not 
bound by the decree — 1 Ail 57; 7 All 822; 
followed- in AIR 1927 A 415; and A I 
B 1929 M 609; and A I R 1921 C 572; but ! 
see 12 Bom 101. See also on this point 14 I 
W R 448; 14' W R 448, note, j 


• ( li ) Oiit of tlie property ©f the deceased. I 

—An heir in x>ossession of the property 
of the deceased is liable for the decree for 
-payment ^ o£,.mon .y out of - the assets of 
deceased debtor, . and the neglect on his 
part, in alio wing', a larger portion to-be sold 
than was..meGessary does not' affect the pur- ; 
chaser’s rights. A I.. R 1925 Oudh. 515=2 0 
WN 407=12 0 L J 512=89 10 531 
— Where heir of a deceased jagirdar 
against whom a decree is passed remits 
money to Court for his own personal decree, 
the decree-holder is‘ entitled to shire the 


C. P. C. ( 1 908) SEC. 52 (Gonidy 
(10 ) Out of the property of the 

deceased. (Concld) 

money. 55 P L R 1913=42 P W-R 1913=1$ 

I CSS. 

—“Assets” include income from im- 
partible Raj passing from deceased Je min - 
dar to his representative aiidihat accruit^ 
since the death of the Zemindar. AIR 
1924 Mad 530=47 M 411=46 M L J 261=34 
M L T 17=(1924) M W X 346=80 ! C 163. 

— And also rents and profits accruing 
from immoveable propertv. AIR 192S 
Oudh 40=2 Luck 408=4 0 W N 98=99 

I C 897; 

— For rents and profits are legal 
incidents of immoveable property and must 
bear the same character as the property 
itself. 9 0 W N .315 (318)=137 I C 632=1 
R 1932 O 261. See also 137 I C 25=33 P L 
R 462=A I E 1932 I 383. 

— But no creditor is entitled to rents 
and profits of property of the deceased re- 
ceived by heir-at-law until sequestration 
of the estate by attachment or otherwise. 

17 O G 207=25 I C 384- 

— A maintenance decree in the hands 
of a ■ Hindu widow does not constitute 
assets so as to be .rendered liable to be 
attached and sold iri execution of a mort- 
gage-decree against her husband. A I li 
1931 All 368 =Tud Rul (1931) AH 150 

=129 I C 374. 

— Execution of decree- Assets that may 
be in the hands of the repfsentative- 
Meaning of See 14 A L J .899=36 I C 901. 

— Legal representative-impartible pro- 
perty-property in the hands of successor 
if assets, See 34 All 79=8 A L J 1251 = 

12 I C 915. 

(M) Right of creditor to follow the assets in 
the hands of the legatee. 

— A decree obtained against a ieg il 
representative cannot Vie executed againvr. 
the assets in legatee’s hands, but a separat.'i 
decree against the latter should bo obtained- 
A I R 19.30 Cal 762=.34 0 W X 761=52 0 
L J 16=58 C 170=rnd Ru! (1931) Cal 419= 

129 I C 419. 

(12) Where «o such property exists. 

— The mere fact that legal represen- 
tatives 'do not possess assets of the deceased 
does not justify dismissal of the suit, 
AIR 1926 Nag 170=89 I C 23$. 

— An application for execution' of a. 
money-decree obtained against a deceased 
person was filed against his brother and, 
notwithstanding objections raised by th^ 
brother, a portion of the amount waa 
realised frond out of the assets of th<t 
deceased Iht Ms Imuda. Thh' brother did 
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C. p. C. (IW8) SEC, 52 (ConcU) 

(12) Where no such property exists. (Concld) 

not then raise the plea that the assets in 
Ms bands were insufficient for the payment 
of the decree debt, although he could tore 

done so. On such a plea being raised by 

him in bar of a subsequent appUcation | 
filed by the same decree holder for the 
realisation of the balance due to him under 
his decree. Held that the plea was barred 
fcv res judicata The plea was one which 
the brother could and ought to have raised 
in bar of the prior application for exera- 

K OW^315 Jfl? 

( u ) Miscellaneous Cases. 

—The plea of ' plene administravi ' 
can be taken in a suit as a reason for no 
decree being passed, irrespective of the 
fact whether it can be taken in execution 
proceedings or not. A I B> 1927 All 459=^49 


C. p. C. ((tfW) SBC. $HContd.} ' 

(2) Liahillty of llinslii Heir (Coiitd> 

—But ancestral property in the hands- ■ 
■of the son is liable under Hindu Law for' 
the payment of a decree on debt due by 
father. A I R 1925 All 471=23 A L J 467=- ' 
L R 6 A 321 CiY=8S I C 2m.-. 

— So also under a. 53 C. P. C. a 
decree obtained against Hindu father can 
be executed against properties attached and 
the execution will be binding on the son 
in absence of any limitation as to share, 
or illegality or immorality attached to the 
debts. AIR 1930 Mad 257=Ind Bui (i930> 

Mad 7=(1929) M. W N 776=l2'i I C 175. 

— This sets at rest the conflict as to 
whether property in the hands of a Hindu, 
heir is “assets” See i I I C J75» . 

and cases under a. 50. Thus the legal repre- 
sentative of a deceased Hindu iambardar is^ 
so far as the assets of the deceased in his 
hands are concerned, liable to the same- 
extent as the Iambardar, that is to say, not 
only for the money actually collected by 
the Iambardar, but also for money left 



(2) Uabilityof Hindu* Heir. 

— Members of a joint Hindu family 
»re not ‘legal representative within the 
meaoiiig of s. 2 (11) and as such a decree 
jor injunction against two members of a 
..^oint Hindu family cannot he -executed 
gainst tjie surviving members . who were 
to. the suit after the 'death of 
, ihose two members ( Beaman, J Diss 1 42 
: Bam 504=20 Bom:L R mlu I Cul 
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F. C. ( lf@8 ') SECTION 51- (Qoutd) 

<2) LiaWiity ®f Ilmdti. Ilejf, 

— Costs awarded in a partition suit 
. .against father can be recovered from the 
sou by attaching the share fallen to the 
father at partition but passed in the hands 
'of the son after his death. 19 ! C 251. 

— Decree against legal representative 
« directing the amount to be realised from 
pri%^ate property of the deceased, cannot be 

• executed against ancestral property passed 
into the hands of his heirs. 9 ! C 631. 

—A son and a separated Hindu brother 
cannot be sued as legal representative for 
appropriating crops sown by the deceased 
father. AIR Ail 683=103 I C 338. 
— Deccan Agriculturists Relief Act 

• exempts land belonging to Hindu father in 
the hands of the agriculturist son from 
■attachment, but not the rents there of. 
AIR 1929 Bom 233=Ind Rul (1929) Bom 
499= 53 B 463=31 Bom L R 442=119 1 C 179. 

— In execution of a decree passed 
against son simply but really against assets 
‘Of deceased father, compensation in respect 

■ of forest dues from Government becoming 
•due after the death of the father and 
received by the son can be attached. A I 
.R-1930 Hag 134=IncI Rui (1930) Hag 120 

= 12! ! C 664. 
— Possession of the standing crops can 
l>e ordered to be delivered by Collector. 

AIR 1927 Hag 300=103 I C 231. 
— Decree against undivided co-parcener 
— Attachment of his interest before death 
~Ho survivorship. !6 M L T 123=24 1 C 667. 

— “ Assests ” do not include gratuity 
.-given to heirs of a deceased employee by 
-a Railway administration. A I R 1923 Oudb 

• 21=9 O L J 401=4 U F D R (Oudh) 96=26 

0 C 53=69 1 C 893. 
— Decree in a suit on debt passed 
without enquiry as to the existance and 
"binding character of the debt is illegal. 

57 ! C 36. 

— Decree against manager-Liability 

of shares of co-parceners. See 40 Bom 329 
=33 I C 956=18 Bom L R 52, 
— Surety for restitution-Applicability 
to son’s property at partition during life- 
- time of father. See 27 M L J 112=38 M' 1120 
=241 C 474=1914 M W N 742. 

-r-In a Mitakshara Joint Hindu family 
the father can for a personal debt of his 

■ own, sell not merely his own interest but 
also the interests of the sons in the joint 
. family property provided the debt is not 
. an illegal or immoral one; and a creditor of 

the father can avail himself of this right 

• even though the sons are not parties to 
the transaction or the proceedings in Court. 

' The interest of . ^ the ' sons . also can be 

• 'Sold in execution of.a decree against the 
.'father and* the sale. .will be held good if the 


C. F. C. (!9®8) SEC 53 (ConeM) 

(2) Libilify of Hindii Ueii (Co7icld) 

purchaser has no notice either of the ille- 
gality or the immorality of the debt. The 
sons need not have been parties to any 
such proceedings, but if from the procee- 
dings, it is found that only the interest of 
the father was sought to foe proceeded 
against then the fact that sons were not 
parties would foe material — The words 
*• right title and interest” of the judgment- 
debtor might mean the father’s share alone 
or the son’s share also and it depends on 
the intention to be gathered from the cir* 
curastances in each case. 18 C W H 42 

=22 I C 873. 

See also 43 I C 678; and 33 A 71; and 
33 A 7; and 33 A 436. 

— Joint Hindu Family-Decree against 
manager- What passes by the sale is a 
question of fact, depending on circumstancee- 

See (1918) Fat 71. 

— Joint Hindu Family-Mortgage by 
father and managing memDer-Decree on 
mortgage-Existance of minor sons c»f 
mortgagor unknown to mortgagee-Minor’s 
interest :if passes-Fathers repi’esentatioii 
sufficient; See 27 ! C 425. 

—The question of ‘‘ interest sold ®* 
is one of fact. 21 M L J 321. 

C. P. C. (1908) SEC. 54 (Conttl) 

SympslB, 

( 1 ) General principles, scope and object- 
( 2 ) Civil Court’s Jurisdiction to hear 
objections to Collector’s partition. 

3 ) Estate, meaning of 

4 ) Execution of decree 

( 5 ) Pinal decree in partition suit 
( 6 ) Partition by Civil Court — and its 
Jurisdiction 

{ 7 ) Partition by Collector. 

( 8 } Suit for partition. 


(I) Genera! prifietples, scope and object 

—So also B. 54 does not apply 
estates assessed at acrerates, but only 
to estates assessed to revenue in onc^ 
lump sum for the whole estate. AIR 
1926 Rang 80=5 R 206=4 Bur L J 260=95 
. . ; ! C 39. 

— S. 54 applies only to a ease where 
the decree comprehends the partition of 
the whole of the estate paying revenue 
to government. A decree for possession of 
a share of a portion of an undivided 
estate is not a decree for ** possession of" 
a share of a« undivided estate ” in any 
sense and hence does not fall within th«t 
term of S. 54. A L R 1933 M 714 following:: 
34 0 W.H 895 and 34 C W N Sf2- 
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(6) Partition by Civil Court _ 


CIV. PRO. CODE (1908) SEC. 54 {GoniiU) 

(1) General principles, scope 

and object iOoneld) 

— ^But, where applicable, the section 
applies even though thfe division of the 
land is not to be followed by the appor- 
i tionment of the revenue assessed on it A 


his own partition if Civil Court t 
does not suit him. Civil Court a 

must be reopened to secure the & 

Revenue 1 Pat L W 51-. 

—Division of revenuepaying 
bv Civil Court even with conseni 


( 2 ) Civil court's Jurisdiction to hear 
obiections to Collector’s partition. 

■—As to wlietlier S. 54: prevents a 
Oivil Court from decreeing a partition of 
a revenue paying estate-Separate allotment 
of revenue not asked for. See 39 I C 173 


(7) Partition by Collector. 

artition made by Collector under 
P. Code cannot be re-opened bv 

art. 42 B 689=20 Bom L R 411 

's4w'' I V "Ills. 

, 54 does not apply to execution 
ree in an administration suit, aim 
Collector cannot be directed to 
. the estate. 8 L BR 338=86 I C 
385=10 Bur L T 205. 


— Execution referred to Collector- 
Application to Civil Court to expedite 
execution, if an execution application- 
Power of Court to control Collector’s 
proceedings See 29 I C 58=8 S L R JJ5. 
Partition suit-Ee venue paying estate-^ 
Concurrent jurisdiction to execute decree- 
Liability to pay land Revenue-Apportion- 
ment of, enti rely within Jurisdiction of 
Revenue Court, See ( 1918 ) Pat 134. 


—Where a decree declaring a right to 
partition has not been given effect to by 
the parties proceeding to partition in accor- 
dance with it, and the decree has become 
bv lapse of time or otherwise, uneufor- 
ckble, .it is competent to the parties 
or any of them, if they still continue to be 
interested in the joint property, to bring 
a fresh suit for partition— 13 All 309, see 
also A I R 1928 B 305=30 Bom L R 912. 

—In a partition’ suit by patuidar of 
share of revenue paying estate, division of 
revenue need not be prayed for, AIR 
1931 Cal 93=Ind Rul (1931) Cal 321=58 C 
122=34 OWN 892=130 I C 129. 

— Suit for partition by a tenure holder 
having a right to ask for partition of the 
Whole of the estate is governed by s, 64. 
Prayer for divisioii of Government revenue 
is not’ necessary, 'A I, R 1931 Cal 104=Incl 


( 3 ) Estate, •Meaning of. 
•The case of a 


„ man entitled to 

possess an adequate portion of the whole 
undivided estate considered as one, is con- 
templated by the words “ for the Separate 
possession of a Share of such an 'estate”. 


( 5 ) Final decree in ‘partition suit. 

— Partition suit — Final order when to 
be passed See 35 Mad^26=(1911) 2 M W N 
516=12 ! C 775. 


( A ) Partition by Civil Court and its 
jurisdiction. 

— A:decree fcr partition of a revenue 
paying estate can be executed by Civil Court 
provided it does not encroach upon Collec- 
tor’s powers to partition the liabiUty for 
land revenue (1918) Pat 134=4 Pat L J*29=5 
Pat L W 9=45 I C 895. 

“Civil Court’s partition on a mere applica- 
tion to partition the lands of an astate is not 
binding on the Collector, and, he can make 
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C. P. C. (I9®S) SEC.' 55 {OonM) 

(.10 ) .Security' to be '.reallKed ( or Liabi- 
lity ...of, surety ). ■ ■ 

(11 ) Miscellaneous Cases. 


(S) Legislative Cliaoges 

—(I) The Second Proviso :~The words 
“ unless.,. thereto have been newly added 
by the Code of 1908. This eifects a change 
in the law, and is an endeavour to prevent 
vexatious resistance to executions the outer 
door is no longer any protect on to the 
judgment-debtor, if he endeavoui's to 
resist execution. 

■—(2) The Syb Section ( 2 ):— this is 
entirely new and is intended to cover the 
case of railway servants and others whose 
sudden arrest might endanger or inconveni- 
ence. the general pablic. 

— (3) The Sub Section (4) — The words 
‘‘ and to appear ” are new. Under the old 
Code a shrety was released when the J. D. 
applied to be declared insolvent, e^en 
though he failed to appear. Under the 
present Code the surety is released only 
if the J# B. applies and also appears. 

(l-A) General principles, scope and object. 

— S, 55 is mandatory. A .1 R 1928 Cal 
62=54 G 782=106 I C 66. 


(2) Appeal or revision, 

—Realization of security-Order under 
S. 55 (4) for “Appeal from- Surety’s right 
of “Order made after notice to surety and 
he.aring him-Order must lie considered to 
be under S* 145, so far as the surety is 
concerned, and he can appeal from it. 33 
L R 1593=135 I C 812=1 R 1932 B 124= 
AIR 1922 B 77. 


(i) Apply to be declared insolvent within 
one month, 

■ — The section shouhl l>v.- interpreted 
tt.i “ apply in the proper foriii and ' after 
due coiopliance with t-he formalities 
prescribed by law or the rules framed 
thereunder within the presribed period or 
within such extension thereof as may have 
I een granted by the Court and failure to 
do likewise does not discharge .surety.” K 
■ I R,; 1928 Sind ,192=111 I C 25S. 

. —The period, of, one month cannot be 
extended by Court. A .1 R 1926 'Mad 286= 

■ ' 86 I C 204. 

—See to the same effect 50 M L J 
477=1926 M-W N 390=95 I C 444= A I E 

1926 M 689. 


C. P. C. (1908) SEC. 55 reWf/; 

(3) Apply to be declared insolvent 

within one month (CoweH) 

-But a judgment-debtor who had 
been arrested was released on furnishing 
security that he -would, within one month, 
apply to be declared an insolvent. The 
month passed and he failed to make an 
application. He was not arrested again and 
at a subsequent date, applied under s. 344, 
CPC 1882 to foe declared an insolveni 
Held be was entitled to do so. 25Mad 724. 

— Whether S. 55 (3) entitles a debtor 
to be declared an insolvent when the 
provisions of insolvency law are not com- 
plied with. See 25 M L J 545=14 M L 
T 305=21 ! C 293. 


(4) Arrest in execution of decree 

Arrest shall be effected by the person 
making it by touching the body of person 
to be arrested unless the latter submits te 
the custody by word or action. A 1 K 
1930 Rang 131=Ind Rul (1930) Rang 185= 
7 R, 598=123 I C 137. 

— But a person to be arrested need 
not in the first instance be shown warrant 
of arrest issued by Civil Court. A I R 
1921 Cal 79=25 C W N 815=66 1 C 1003. 

— Where a warrant is addressed not 
by the name but to the bailiff of the 
Court, an arrest in consequence is not ille- 
gal (1914) M W N 498 =25 I C 328. see 
' also I L W 500=24 I C 175 

— But S. 56 of the preserff Code, the 
corresponding section of which was intro- 
duced in 1888, now provides contra. It may 
be noted that a decree-holder is not 
precluded by bar of arrest from executing 
the decree by attachment and .sale of 
moveable or immoveable property of the 
judgment- debtor A I R 1924 All 707=L R 
. 5 A 408 Civ=82 | C I. 


( 5-6) Duty of Court. 

— Court can proceed oitliur against the 
judgmeut-dcldor or the surety umier h. ffO 
(4), but not against both togcthei* A i R 
1929 Lah 479=Ind Rul (1929) Lah 736= 

117 I C 9li. 

— But the Court cannot arrest tlioogh 
it can serve notice on the defendant unless 
he is within tim jurisdiction of the Court 
A I R 1926 Sind 51=89 I C 401. 

— Application for arrears of judg- 
ment debtor — Illness whether ground for 
refusing application — Discretion of Court 
to- issue notice to show cause against the 
application— .see 14 O G SS=9 Ind Cas 74 G. 

— Where a decree- holder chose to have 
the judgment-debtor committed to prison 
and at the same time applied to the court 
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C, P. C. (1908) SFXTION 55 {Co?itd) 

,(S-6)Xu4y ofXottd (Concld) 

Do proceed against the surety for realisation 
of security. Held that the judgmeiit'debtor 
ono having . been committed to prison, 
the court cannot concurrently proceed 
ajyarn^’i thi^. surety. S. 55 (4), Civil F. C. 
lays, down that if the judgment- debtor 
fails to aV'jear on the date fixed, the 
court may either direct the securityto be 
r.ealisea from ihe surety or commit the 
debtor to the. civil prison. The court cannot 
proceed against both^ 

—Court shall discharge the surety 
producing the judgment-debtor before it 
and requesting for being absolved from 
further liability, AIK 1929 Kah 262=Ind. 
Bui (1929> Lah 774=30 P h U 595 

118 1C 418. 

—Court should direct surety under 
8. 55 (4) to continue until he ^ is finally 
declared insolvent on his petition. A I 
K 922 Bom 340=23 Bom L K 1263=:46 B 
702=64 1X 648. 


(7) Furnishes security. 

—Security bond cannot be interpreted 
outside the conditions expressly mentioned 
therein. AIK 1930 Lah 575=Ind Kul 
(1930) Lah 596=125 I C 324. 

■ —Security to appear should be taken 
' —when an order of =adjudication is 
produced. Gom’t should carry to the end 
proceedings commenced before adjudication 
order as it is not inoperative. A I R 1925* 
Erntg 305=3 K 187=89 I C 181. 


(8) In any other place. 

— Fardanashin lady, arrest of— Entry 
into Zenana— see 7 C 19=9 C L R 25, 

but see contra s. 56. Arrest of judgment 
debtor-application for, not to be refused 
on the ground that he resides out of juris- 
diction. See 3 Pat L J 95=44 I C 296. 

—For notifications under this section 
see No. 217 of Burma Gazette 1897 Fart 
I, Fort St. George Gazette 1903 Pat I p. 646. 


( 9 ) leave of Court 

— J udgnieiit-debtor whose application 
-.n* declaration of insolvency is dismissed 
;Rnd IS re-arre.sted cannot be released again 

ie.ive c.t (.ourt uadei- r. 11 , oC rales under 
Ihc Insolvency Act for fresh application, 

9 Ind Cas 121. 


C. P. C. (1908) SECTION 55 (€mid) 

, ; YJO) Secttflty t© he' realized ■ ‘ 

(Of yahility of surety)/ 

: —If either of the two conditions under 

s. 55 (4) is not compiled with, secur’ty 
oan -be realised. , A 1 K 1927 JVIad 
'1081=52 'M L J 523=26 'L W 49=101 I C 525. 

— Thus failure of judgniu'n| debror to 
apply for insolvency within tine.* tixeu, 
makeS' the surety liable. A I U 1928 L.'ifi 
974=Ind Eol (1029) .Lah 538=110 i C 554. 

; — So also the surety is liable if tlic 
judgment-debtor fails to apply and di<^s 
after prescril)e<! date. A 1 M 1924 Bom 
; 428=48 B 5br?=2fi Bom L R 415=86 I C 257. 

— Though the surety’s liability to 
produce judgment debtor in Court on the 
date fixed, is not dependant ^upon the 
decree* hold er*fe appearance in Court. A I 
E 1928 Lah 974= fnd Kill (1929) Lah 538= 

116 I C 554. 

—And where a surety of judgment- 
debtor undertakes that the latter w^onld 
apply in insolvency within a specified 
time ■ and would' appear in court whea 
required to do, the decree* Iwkier cannot 
enforce conditions of the uncfertaking if 
, the judgment-debtor dies before the- speci- 
fied time 17 OWN 1241=41 Cal 50=19 

' I c m. 

— But surety’s liability does .not termi- 
nate with the filing of an insoiveTtcy peti- 
tion by^ judgment-debtor or the dismiKsal 
of an " execution application surety bond 
under s. 55 (4) must be ia strict confirmit.y 
with the provisions of the section and 
s. 145 provides for surety’s liability. (1916) 

2 :M W N. 273=34 I C 4§7. 

— The surety’s liability^ does not cea^e 
with the dismissal of the execution pro- 
ceedings. AIK 1926 Mad 286=86 I C 304. 

— Dismissal of the execution case 
does not terminate surety’s liability, which 
can be enforced even on such dismissal 
A I K' 1924 Pat 487= 5 F L T 336=(19.24) 
Fat 63=81 I C 702. 

— A surety under s. 55 ' ,(4) is .not 
discharged from liability until the judg- ; 
ment-debtor applies to be declared an 
insolvent and appears when called upon to 
do so want of service of notice cannot be 
pleaded by the party appearing though n<jt. 
served with it. Death of a person cau.'-ius 
abatement of his right to set aside an 
order for. his ■ arrest, 15 M L T 224=22 

. C 953- 

— Liability of surety undertaking to 
pay the decretal money does not ’end with 
the striking off the executio i case, but the 
decree can be enforced against him even- 
after that, 1 Fat -L T 604=5 Fat L J 4i7= 


1653 
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C. P. C. (1908) SEC. 55 IC'qwrfj , , ' 

(10) Security to be realized ( 

'' ' surety) (CWd) 

-So also by the absence of the decree 
holder on a particnlar date the liability of 
the surety does not come to an end and is 
matured when an' application for insolvency 

not made ■within the time J 

C>H rt ■ riB P L R 676=1 R 1962 h 428= A i 
’ £ 1932 ii 492=138 1 C 198. 

-—But a surety is absolved from 
iity under the bond by a valid excuse for 
noii-production ot the judgment- debtor like 
serious illness of the 

I R 1929 Lah 479=Ind Rul Bah 7o4= 

1 17 I C 7 Iw* 

—And the obligation of the surety is 
discharged by the death of the judgment- 
debtor^24 Mad 637; and so. if the execu- 
tiim-proceedings are allowed to drop ana 
are struck otf-14 Calc 757. but see ^10 
.S30=A I R 1924 M 241 and A 1 R 19f> M 
■ . ; 286 ami A I K S924 Pat 487. . 

— An application under s. 55 (4) need | 
t.Dt contain ail the particulars required by 
Insolvency Acts and w'here a bona iicle | 
i.pplication 'is made within time, the surety | 
is discharged though the application is | 
wrongly rejected’ for want of particulars, s 
(i) Mere re-arrest of debtor does not relea^ 1 
surety. AIR 1931 Bom 444=33 Bom B R ; 
826=liid Rul (1931) Born 526=134 I C 718. i 

. _ -IS^otice given to surety before order | 
t'fir rcUzation under s. 55 {4) x ! 

notice under s. 145. It' is tinnecessary that | 
the pro-ceedings should he duplicated by i 
the surety being first called on under S. 55 
(4), and that subsequently fresh proceedings 
should be taken under B. 145. The notice 
that was given may, and ought rightly to be 
considered as a notice under S. 145 also. 33 
B B R 1593=135'.I C 812=1 R 1932 B 124= 

“ , A i 111932 B 77. 

— Security bond coiitainiog words ‘hin- 
iil he ' presents' insloveiicy petition and is 
•.oiiudicatecl and di.scharged” ’ binds the 
surety to produce the j'udgment-debtor 
when': sO' ordered by the Court .in the co- 
urse of insolvency proceedings a sd Ins lia- 
hility is not dischiuged on the judgment- 
debtorbs fiiing petition ‘for discharge which 
is ' rejected. ' , A L R W3 Mad 901. 

— Execution of a decree against depo- 
sit of security in the ' first .instance can 
b-c refused by "Court. A I R _i922 Bom 340 
-4fi Bom 702=23 Born B "R 1263=54 1 C 

■ 648, 

—.Credit is to be given for the amo- 
unt realised on fnrfitiire of security under 
s 55 (4) against the decretal amount, 

V R 1921 Gal '559=25 C W N 36=59 I C 778 


C. P. c. (1908) SEC. 55 (CVjmcW) , 

CO) S.»rtty », 

—The surety bond under s. 55 (4) 
is not, governed by s. Id5 Goutvact -Ut 
and is in favour, of 

decree- holder may be .-Hii 

ficiary. AlR1927.Rab 3.66=100 1 1 . 762. 

—Production by, ^ 

of the judgment-debtor before the Gourt 
when not called upon and diinng the 
continuance of stay order in 
does not discharge surety trom fins iuo - 
lity. AIR 1925 All 344=2: A B J i)9=B 
R 6 A 171 Oiv.=86 ! C 105. 

(II) Miscellaneous cases. 

—Warrant for-Insoivent in attendaim^ 
as witness, see 24 I C 513,. 

C. P. C. (1908) S. 56 

— A money decree may wot be a per- 
usonal decree executable by ^ t" 

meat -debtor. A I » ^ag. 98=5 N R 
•J 49=18 N L E 140=65 1 C 53. 


debtor 


-Surety f(>r appear;ince of judgment- 
p realised Irom-Stitisfaction 


C. R. C. (1908) S. 58 

Suhsistance allowance. 

-Failure of subsistence allowance sent by 
mowev order to reach the officer in time is 
omission to pay within the meaning of 
S 53. ■ ■ ■ 22 I C 25, 

L ■ —Subsistence allowance-Supply O'f 

' clothing to prisoner by arrestiiig judgment 
I creditor. Sec Prisons Act.^^S^ 33.^ ( 

i —Court while considering means of 
i Uvelihcod, orumot ignore the question of 
! burden of proof. ^ 

11 A 34^^ Kev=l4 K D ^lb=l32 I C 809. 

I — -Era mulioin—Exemption under S^. 

i fiO must nc* f'iiiimed before sale. A I 
! 1930 Bah b^lzlnd Rul (19:?0) ira.!i 207=121 
i I C 303 . 

!. — S !*> 5 j does iiot exempt compenHati^nii 

! bv the bJovernnmut for foresi dues in 
^ resp-mt of rfagir land taken over by the 
j (Government for forest ^ 

^ attacbment* A. £ R 1930 134:=liid Rul 

, anaenme m^m I C 664. 

1 —A debtor claiming exemptio!i from 

1 attainment under B. 60 (1) (c) must 
I conditions etditling .hnn to exemption. 

I A I R 1930 huh 1034=31 P B E 842=Ind 
; Rul (1931) Bah 291=130 I C 419. 

!' ..... —What can be attached:--^ fatnw. 

i fluctuating ami. .iiwc6rfe&iW''.-:prO'Mtp^ accruing , 
: from immoveable property not 
i to judgment -debtor oaA 'be 1 

I T' R 19® Oil! 352 r 3B C W N ■282=Iwd Rtii 
I ^ ^ (1930) Cal, 191=121 I C 751. 
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C P. C, (1908) SEC 58 (ContdJ 
Agficuitufist 

—A person whose main soprce of 
livelihood is agriculture is an agriculturist - 
AIR 1931 Nag 8=Ind Rul (1931) Nag 17 
=26 N L R 295=110 I C 81. 

— See to the same effect AIR 1931 
All 20=L R 11 A 340 Rev=14 R D 716=132 

I C 809. 

-Non-transferable occupancy is exempt 
from attachment and cannot vest in a 
receiver, AIR 1930 Sind 75 =Ind Rul 
(1930) Sind 60=121 I C 876 , 

— An agriculturist’s house and his 
hut in the field cannot be attached, A I R 
1930 Rang 129=7 R 766=Iiid Rul (1930) 
Rang 105=121 1 C 777. 

—Court, becoming cognizant any how, 
of the fact that the property attached is 
property of an agriculturist, must withd- 
raw the attachment. A I R 1930 All 727 
=(1930) A L J 1244=Ind Rul (1930) All 911 

= 127 I C 447. 

— Where an agriculturist allows his 
house to be attached and sold without any 
objection under s. 60, not even his minor 
sons can challange the validity of the sale 
by a separate suit. A I R 1931 All 112 
=1930 A L J 1599=52 A 1027=133 I C 478. 


Assignee and Legatee. 

—The residuary legatee does not be- 
come a proprietor until the completion of 
administration and pscertainine and making 
over residues to him. A I R 1931 Pat 76= 
Ind Rul (1931) Pat 147=130 I C 163, 
In execution of a decree agai ms t a resi- 
duary legatee, his interest being a vested 
and transferable interest is liable to attach- 
ment and sale. AIR 1931 Pat 76=Ind 
Rul (1931) Pat 147 =130 I G 163 

Release and Discharge. 

- . ““Release of judgment-debtor while 
being taken to Civil Jail, is not a release 
irom^detention under S. 58 as to exempt 
him from rearrest. AIR 1929 Lah 361= 
Ind Rul (1929) Lah 787=118 I C 53L 

. . competent to a judgment- 

^editor to agree the release of the 
judgement debtor to the security bond 
being cancelled,^ to agree to the order 
prohibiting garnishee to pay sum due to 
judgment debtor being discharged without 
agreeing that his decree has been fully 
satisfied When the decree holder fails to 
pertity the adjustment of a decree as a 
aoo l the judgment-debtor fails to 

& °h. KSA'Sii”"*/''”'"-'' 


C. P. C, (1908) SEC, U.(Cond€l) 

' Surety. 

, —The surety does not autf>matica% 
lose his proprietory interest in the property 
offered; as ■ security as only a first charge 
is created' on the security S. 60 does not 
exempt such security from ittlachmenr. 
AIR 1930 All 225=52 A 619=(1930) A h J 

402=lDd Rul (1930) AH 685=125 I C 477. 

— Surety bond for release of judgment, 
debtor given out of Court tint fiied in 
Court, is enforceable in execution procee- 
dings. ID L W 172=53 I C 673. 

C. P. C. (1908) SEC, 59 

—The words '■ the existence of ” aiNj 
new and are presumably inserted to cov« 
cases in which the judgment-debtor hai 
been in contact with some other infected 
person. Application for execution of a 
decree by arrest of judgment-debtor may 
be refused by the Court if it thinks fit in 
such cases as illness of judgment-debtor 
unfit to undergo confinement, and enquiry 
may before arrest. 14 O C 36=9 I C 746. 

C. P. C. (1908) SEC. 60 

S?/nopsis, 

(1 ) Legislative Changes. 

( 2 ) General principles, scope ;md 
object. 

( 3 ) Allowauoe being less than salary 
of a public officer while absent 
from duty. 

( 4 ) Compulsory deposits in Pr vi- 
dent funds. 

( 5 ) Cooking vessels. 

( 6 ) Debts. 

( 7 ) Disposing power. 

( 8 ) Execution of decree. 

( 9 ) Expectancy of succession right to 
future maintenance etc. 

(10 ) Gratuities, political pensions, sti- 
pends etc. allowed by Government, 

’ and private pensions. 

i ( 1 1 ) Houses occupied by Agriciilturist.s, 
and materials of houses. 

( 12 ) Implements of husbandry. 

( 13 ) Indian articles of War. 

(14) Objection-when to be raised. 

( 15 ) Ornaments. 

(16 ) Profits of property. 

( 17 ) Religious Trust. 

( 18 ) Right of personal service. 

( 19 ) Right to future maintenance. ■ 

(20) Right to sue for damages. ■ 

;{2l ) Salary of arxny'Ojfficers.' : 

( 22 ) Salary of insolvent. 

( 23 ) Salary of public officer while ou 
duty. 


DESAI’S ALL INDIA CONSOLIDATED CIVIL DIGEST 1911— IMA 


•if 157 


I6SI 


c P. c. (I9§S) SEC. 60 (Contd) 

( 24 ) Saleable property. 
(^25) Tools of art.izaiis« 

( 26 ) Miscellaneous Cases. 


( t ) Legislative Changes. I 

— (1) The words “cooking vessels”, 
“beds^’. and “a.ud such personal ornaiuerds 
-as, in acGordaiue with religious us:ige, 
cannot be parted with by any woman” 
in clause (a) are new (2) The words ‘*and : 
such” to end in clause (b) are also new. ; 
(3/ The scope of clause (c) has been ex- j 
tended by addition of the words in the | 
brackets. (4) In clause (g), the words “or * 
payable out of any service family pension ; 
etc” are new. (5) Clause (h) is entirely | 
new. (6) In clause (i) the words “allow- j 
ances equal to salary*’ and “while absent ; 
on duty” have been newly added. (7) The ; 
clause (k) is entirely new, (8) The words ; 
“whether payable in money or in kind” 
in clause (1) have been newly added. (9) 
The words “with the materials enjojunent” 
in sub-section (2) are new. 

— The words “Twenty Kupees” and ; 
“'Forty Rupees” in cL (1) (i) were siibsti- . 
■tuted*by the words “Forty Rupees” and , 
“Eighty Rupees” respectively b\' Giv. Pro. i 
-(Amend) Act. 26 of 1923. Proviso to cl. 1 
• (i)' was added by Act 20 of 1925. Clause ; 
= (b) to sub-seetion (2) laying down that the 
provisions of this section will not affect 
the previsions of the' Army Act kis been I 
debted by. Act 10 of 1914 Sch. II. ,, 


(2) General principles scope and object. 

— General :“~S, 60 must be strictly * 
construed. The word “agriculturist’* means . 
■ a person obtaining his main source of' 
livelihood by cultivation. 47 P R 1897. : 

— S. 60 does not cover -the income of , 
'the panchotra. A I R 1924 'Lali 226=73 

I G 928, 

Transfer of Property Act— As to what 
■'property may be. transferred, see s. 6, Act 

IV of 1882. ^ 

. —land ajqiiBitlon Compensatloii.-Money i 
in the hands of the Collector as compensa- 
tion for lands taken up for public purposes 
cannot .be attached in execution of a mort- 
.,gage decree. Claims to such cornpensa i 
:tion must be .made before the Collector— | 
16 All 78. but this was dissented from in 
■6 C L J 745=13 C W N 450, 

— Pre-erap.tive /price,— The holder of a 
‘decree for pre-emption paid the pre-emp- 
■tive price into Court ' 


C. P. C. (1908) SEC. 60 {Qontd) 

(3) Allowance being less than salary 
of a public officer while absent 
ffoni duty* 

Malikaua allowance— Payable from 
Government treasury — If attachable. Bee 
Pension Act S it; 13 I C 194. 


(4) Compulsory deposits in Provident funds* 

— ;Compulsory deposits in the General 
Provident Fund is exempt from attachmeiit 
even after the retirement of the contrbutor 
from service. AIR 1929 All 417=(1929) 
A L J 670=51 A 845=Iik 1 Rul (1922) All 
734=117 1 C A22 

— So Cojupulsory ileposils by 
optional subscriber wdthin r. 3. of the 
General, Provident Fund Rules cannot be 
attached A I R 1924 Pat 524=3 Pat 74=6 
P L T 129=80 I C 424, 

— “ Compulsory deposits ” in .Riiiiway 
Provident Funds are exempt from attach- 
ment. A I R 1923 Cal 585=27 C W N 472=7 
I C 1625=50 C 347=82 I C 59. 

— So also money payable to rctii’cd 
employee can be artimhed A I R 1922 

Cal 196. 

— In other words, a compiiisory deposit 
ceases to be a deposit after it is paid over 
to the person concerned, and then it c;ci 
be attached. A I R 1927 Oudh 22=13 <1 hd 
425=1 Luck 313=29 G C 278=315 0 W N 378 

=92 I C 67:i 

see also 6 Boiu LR 921 =29 P» 25i^ and 
88 A W N 1897. i. e. though The sub.sc*ibcr 
of a provident finid retires it becoin*„s 
attachable only when it is paid. A J Ic 
1924 All 68=45 A 554=21 A L 3 454=1. P i 
A 256 Civ=74 I C 74fe, 

— In execution of a nioncy-deerce 
against an oOhujrof the Ibtihvay. Couipulsory 
deposits made in Bialo liaihvay ITovidAnt 
Fund by him durii.ig' his employ me i.i 

cannot be is.tt!iched evmi though he lias 
ceased to be in Railway empioynu/nt at 
the time of execution. A I R 1923 Cal 
585=50 C 347=27 C W X 472=77 I C 1025. 
Provident Fund established by Calcutta 
Corporation to which Provident FundsAc't 
applies is not liable to attachment. 12 C Vi 
X 633=35 C 641, 


(5) CookingVesseis. 

— Expression “ cnokirm vessels ttol 
confined to vesscL hi which food isacfcualfy^ 
cooked but includes vessels necessary for ^ 
, cooking operations, .. Thai! and gagra , 

1 ( 'water jug ) are cookiof vessels. ” 54 
■■ A 399=136 i € 28CI«I E 1032 A 'K«='i I' 'I 

lfJ2 A 344*. 
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C P. C. (1908), SEC. . ... 

(6 ) Debts , , 

—The word *debf ia s/ 60 means an 
ftcfcuaily existing debt, that is a perfected 
und absolute debt not merely a snm ot 
money which may or may not become 
payable at a future, or the payment ot 
which depends upon < 3 oatiugencies wliioh 
may or may not happen [ 
refLred to ] A I E 288=3ABom 

I< E 396=Ind Eul (1931) Bom 360=133 

tv *4o. 

—Future debt which is payable in 
future cannot be attached, but _ existing 
debt whose payment 

able. A I E 1925 Cal 561=78 I C 881. 

Prospective debts are unattach^le 

and as such rents that are not ^yet due 
cannot be attached. AIK. 1^25 Kang 318 
=3 E 235=89 1 C 794. 

— Eeut for future Period 
due cannot be attached. A I K 192o All 
193=50 A 507=LK 9 A 47 Kev=26 A ^ L J 
253=108 I C 229. 

— A policy of insurance^ effected by a 
husband for the benefit of his wife forms 
part of his estate on his death even though 
the wife was named as beneficiary, m 
absence of any assigrnent in writing or 
trust, and as such it can be attach^ in 
execution of decree against him. 37 Bom 
471=15 Bom L K 320=19 I C 716. 
—So also an attachment of money 
payable under policy of assured deceased 
cannot be prevented by his sons. AIK 
1928 Cal 518=55 C 1315=47 C L J 587=32 G 
W H 634=Ind Rui ( 1929 ) Gal 258=114 

! C 658. 

— But it has been held by the ^ Kan- 
goon High Court that the sum standing to 
the credit of deceased in the benefit lurid 
is not a debt liable to attachment. A L 
K 1933 R 48=11 R 116. 

—For payments of debts, incurred by 
the previous male proprietor estate in the 
hands of his mother deriving her title by 
virtue of marriage can be attched. AIK 
1926 Lah 7=26 P L R 735=98 I C 1052. 
—Attachment of debts due to judg- 
ment debtor Evidence, see 5 L W 712=1917 
M W N 879=42 I C 690. 


C P. C. (1908) SECTION 52 (Contd) _ . 

(7) Disposing power (Cow^ri) . 

interest in the decree, cannot be attached 
by his creditors unless assignmerit is sBo vm 


by 

to be malafide 
h T 504=3 Fat 


(7) Disposing power. 

— House in^ which judgmentdebtor 
-tias no saleable interest is hot attachable. 

9 0 W IST 1144=16 R D 589. 

— Property given to a Hindu widow by 
deed of compromise without any disposing 
power, is not attachable. A I R 1923 
Bom 276=25 Bom L . R 293=47 B' '597=73 

I C 196. 

^Money ‘deposited to the credit of 
decree-holder who has already assigned his 


■A I R 1925 Pat 372=6 F 
j ,.4 R 18=(1925’ Pat 43. 

.. " =86 rc 626. ■ 

— Pi’esent gift with, a postpoued-, 

payment creates a vestetl uiterest. 

^ ^1926 Mad 371=20 M h J 79=92 I C ID21. 

—In execution of a money-decree ag^a- 
inst a tenant, whole or part of interest in 
non-transferable occupancy holdii^, 

tenant can be sold. ^ ir iii 

=(1922) Fat (Sup) 49=65 I C 335, 

—Crops gi’own by the heir of a. 
deceased tenant after Ms death are not cro- 
ps of the deceased in the hands of his 

heir aud attachable as I C 52ot 

—In execution of a personal decree 
against Alahant, asthan 
be attached and sold. 

119=8 0 L J 210=61 I C 137- 

— Offerings made to heir of 
—if attachable. ^<2e 42 1 C 394i- 

— A cover containing notes in tho 
Post Office is in the disposing power of 
the addressee 13 Mad, 242: but the trusted 
of a religious endowment has not a dispo- 
sing^ power over the corpus of the estates 
" L R, 15 I A, 1=51 Calc, 329. 

—Where the plaintiff in execuiion of 
a money ‘ decree against the detendant as- 
executors of the deceased debtor atiaclied 
his interest in the Times of India Mnp- 
loyees Death -Benefit Fund: Held, that tlie 
amount being vested in trustees, there jwas 
a valid trust within the meaning of s. 5 of 
the Trusts Act, the ownership of the 
interest of the deceased had been transr. 
erred to trustees, and that there was noth- 
ng to be attached* A I R 1931 Born 300=. 13 
Bom L R 720=Iud Rul (1931), Bom 494 

■=134 1 X 558. 

—Power to dispose partner’s interest 
in a partnership is not exemptfrom attaeli* 
ment 'ai.id sale. A I ii 1929 Mad 641=o2 M. 
563=29 L.W "823=57 BI.T^ J, 2G4=Ind Rul 
(1929) Mad 535 (F B)= 116 I C 343. 

—Though the share of interest of an 
heir in the hands of administrator hol- 
ding as trustee is not determined or allowed 
to him, it can be ^ attached in execution 
of a decree against him. A I K, 1229 Lah 600- 
=lnd Rul (1929) Lah 620=117 I C 76. 

—(Gratuity granted to the heirs of a 
Meceased employee by a Railway administra- 
*tion cannot be attached in execution as 
assets of the grantee in the hands of 
his heirs A I R 1923 Oudh 21=26 0 O' 
. 53=9 0 L J 401=69 I C 893., 


ml 
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C. P. C.,.(I908) SEC. m (ContdJ 
■'(7) Dlsposlsiff Power {Ooncld.) 

— Widow^B estate — Alieoulioii of life 
interest -—Residence of interest attiicliable 
by creditors of widow. See (1915) M W N 
..577r39 M 565=29 M. L J 546=2 M„ L W 952 
=18 L T 394=30 I C 101. 

— .Beneficial x'r!joy,nient of donee 
alter diseliarge of trust — Attachment of 
property in— Poe 13 Bom L' R 101= 9 

ind Cas 768. 

—The nustom of raiiw’ay company wnis 
to .make a gift to any of its servants 'at 
the coiiciusion of his service depending 
upon, tile quality of the service rendered by 
him _ and his rank and the length of the 
service. Such gratuity wnis under the rules 
of _ the ^ company, not payable until the 
em.! of the service and its iiaynitmt w^as 
entirely at .'the discretion of the company 
a.nd there was no contract of any kind on 
the part of the company with any of its 
'Servants for payment of the gratuity on his 
retirement. A guard in the service of the 
company went to Europe^ The compay 
"wrote a letter to him asking' him to nominate 
a bank or uther age.nt to receive ilie gratu- 
ity which was. Its intention to 'pay him and 
he replied liominating a certiiin lianks to 
rece’ive l:he nioney. After this but while 
the amount of gratuity was still in the 
.hands of the company, a «'*rediior of the 
guard applied foi* the :vf-r!ic}unent of the 
amount. Held that the amount was not 
^attachable. Held further that the inlimation 
that the gift was to be made and the intima- 
tion of the precise .«um that wms to be paid 
was not equivalent to I'avrncmt 11 P 584 
(589)=A I R 1932 P 311=140 I C 561 (2) 
A L R 1932 P 602. 


(S) .Exectstioii of decree, 

■ —A right to apply for attachment 
-IS a procissiri! right and a privilege, within 
the discretion of Coum, A I R 1928 .Rad 
1173=55 M, LJ 382=28 L W 314=113 I C 416. 

— There is no rc.strictiou as to the 
extent to wliicl'i attachment in e.xecution 
may be effected, prc»pei*ty of judgment-dclv 
tor may l.>e attached on account of me.sne 
pro-fits to be assessed in -future. 16 I C 70H. 

— Attachment of debt due-Seeurity- 
Money not immediatelv pa cable. 8ee 

'56 i C 948. 

. — S. :60 does not apply to exicutions 

'under mortgage-decrees. A I R 192i» Ra'rn-»' 
■17=Ind Kill (1929) Rang 127=115 I C 671. 

' —Where after attachment the execution 
case is dismissed for default but rcBtoiecl 
on the same day and the dismissal! is not 
■knowm to any body, the original aitachinent 

will coiitinue A i R 1923 iXag. 18=68 I C64I. 


f C. P. C. ( 1908 ) SEC.; 60 (Contd): . 
i (8) Execution of decree {Qokdd} 

I — The attachment of a judgment- 

i debtor's property is not illegal merely 
j because other xjroperty not belonging to 
I him was also included in it. 22 M L J 228 
I =li AEL T 27=-(1912) N 56=13 I C795. 

I —Execution of legal process-Unintcm* 
i tioual interference with persoii or property 
I — Attachment of land — Nominal damages— 
See 14 C I 3 515=16 C W N 540. 

— Attachment does not create any 
charge in favour of the decree- holder. 
Auction purchaser in a sale under a latter 
attachment gets the property free db ; ii 
I earlier attachment and can redeem any 
mortgage. The attaching creditor ’inder 
: the earlier attachment loses his right to 
! redeem after sale. 44 Mad 232=40 M L J 
I ■ 65=(1921) M: W N 53=62 I C 121. 

I — In execution of a decree Jat rilihai 
; of a Gayawal jxidgiiient-debtor containing 
I the names and addresses of the jiiigriims 
i cannot be attached and sold. A I R 1922 
i Pat 556=1 Pat 619=3 P L T 6('i3=(1922) Pat 

228=68 I C 944. 

— The law rertuires that of every 
i atiachnieut of a share in a i\[aiiza iliere 
; should he fresh Ranction from Governiu€ri.t 
; to the sale of the property attached. VvhoKi 
I a certain share in a mauzu is attached but* 

; a larger share is pu^ up- to' sale and soM 
; the- sale i.s -invalid and must be set ash.h^ 

" It cannot be upheld to the e.x.tent <?!' ibe 
share aelually attached. 16 E G 51=15 I C 7811. ■ 


(9) Expectancy of Succession etc. 

— Possible rights which a judgment - 
I debtor might acquire in an agreeine’l, 
' under a decision ol Ccrurt are not .'.idealde. 
•AIR 193:1 Oudh :':98=End Jliv (1931) 
Oudh 394=8 (t IV X 927=134 I C mi. 


( to ) Gratuities, political .Pensions 
allowed bv Guvcnuneiit 
— Government Pension;- -• iTu.Bton ' dm - 
: not include profits of html but only s 

' paid bv t.TOvermnent pei iodicallv, A i R 
i 1931 P G 160=53 G la J 493=(I931) API 
495=35 C W N 79l=lnd Rul (1931) P G 21.1 
=6! AI h J 29.8=132 I C 727. 
—Ordinarily a pensi^'m is unai tadiabio 
? unles's the decree-holder proves cUlnuv’wLso 
: in the particular A 1 ll 1922 All 429 
=44 All rf97=2b* A h d 679=68 I C 854. 
— Grant y>f land by Governnmiit for 
i political considerati<ms must be interpreted 
j with reference to the origiiial saiiad and 
; not the opinioni of Eevenm^ Ofir ers Such 
I grant in the toiffs of gmnteGs heirs 
I not a ivolltical peuiion within S. 66 (gi, 
i and m liable to attacbment in execution* 
i ' 36 All Sl8=i2 A E J 437=25 I C l?G 
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C. P, C* (1 90S) SEC. 60 Ipontd) I 

00) Gratuities, pDtical Pensoas 

allowed by Gownnient (ConcZcE) 


—But a gratuity payable by a Univer- 
sity to its servants is not in the nature of 
Government pension and is attachable. K 
IE 1924 Lab 688=75 I C W.. 


—The question of salea- bility of 
pension directed to be sold by trial t^'rart 
by decree passed under 0 XXXIY r. 4. 
cannot be re-opened by the executing 
Court. A I E 1925 All 652=47 A 900=23 A 

L J 841=L E 6 A 448 Civ=89 I C 364. 

—For satisfying the debts of a 
deceased wash kadar, arreais of wasika 
allowance accrued due in his life-time and 
uaid to his heirs. Cannot be attached. 21 
0 C 329=49 I C 511=6 0 L J (37. 

— Jagifs— Jagliir being a grant of land 
revenue not burdened by any condition j 
as regards service is attachable in execu- 
tion 35 L W 395=1932 M W N 202=137 
I C 799=A I E 1932 M 417= I E 1932 M 
449=:A L R 1932 M 843. 

—Grant of jagir was held to be 
grant of land rather than revenue and was 
Bot a political pension within S, 60 (g) 
Such grant for maintenance, though not 
attachable in the grantee^ hands, but is 
attachable in the hands of liis heirs in 
execution. 22 OWN 577=(1918) M W N 
384=47 I C 632 (P C.) 

— A jagir or land revenue in lieu there 
of is exempt from attachment in execution. 
133 V E 1<S90=!33 I R 1888, note, Jagirs of 
vilhiges or lands are unattachable. A I E 
1929 Nag 232=Ind Rul (1929) Nag 161= 1 16 

I C 661. 


CIV. PRO. CODE (1908) SEC. m (Conkl) 

(11) Houses occtipled by agricnityrists (CoNtd} 

— A person cannot claim exeinpion 
unless he proves himself to be Jiu agricul- 
turist. AIR 1927 Lah 810=100! C 104. 

—To do ibis ho must prove that his 
main source of liveliood is agriculture or 
that he personallv does agriculture lab^uir. 

A I E"1923 Bom 12=105 I C 795. 

—A person whose main source of 
livehood is* agriculture or who does 
personally agriculture labour is agriculturist, 
and as such a person owming some land but 
not cultivating himself, but letting^ to 
tenants on batai system, and not owning 
cattle but a house used for stabling^ his 
mare and storing fodder is not an agricuh 
turist. A I E 1928 .Lah 132=106 ! C 45, 

—Where sons of deceased del:>tor 
occupy the house to be attached asagricul- 
turists proof of its occupation by their as 
agriculturist is unnecessary. A 1 E 1928 Ail 
211=L E 9 A 130 Eevrind Eul (1929) Ail 

500=116 I C 20. 

—A female occupancy tenant can be 
an agriculturist in spite of her not culti- 
vating the field herself, and her house can- 
not be attached. A I E 1927 Nag 374=11) 

, N L J 159=102 I C 712. 

—Where one of the judgment-doblors 
is an agriculturist, the house belonging to 
all cannot be attached. A I E 1928 Nag 23 

= 103 I C 129. 

— A house of a person wlio is both, 
agriculturist and zemindar can be attached 
unless it comes within S. 60 (c). A I B 
1927 All 001=L ESA 229 Rev=?,06 I C 41 


— Ci’ops standing on lauds granted as 
jagir without power of alienation are 
liable to attachment in execution. 24 I 

C 805, 

—A jagir xs not presumed to be a 
.political pension; it must be so proved by 
judgment-debtor. IM T C 838. 

— Though the service Inam lands 
cannot be attached, the crops standing on 
the lands can be attached in execution 
of a decree against a service Inam Holder, 
45 Mad 620 referred to A I R 1933 Mad 953. 

—Whether crops on jaghir land gran- 
ted without power of alination are attach- 
able see. 24 I C 805. 


(II) Houses occupied by agricultunsts. 

— House of a person Is not protected 

from attachment and sale by S. 60 (cj unless 
he is an agriculturist having agriculture as 
liis main source of livelihood Zamindrr 
doing some cultivation is not an agricul 
turist unless cultivation is bis main source 
of livelihood, and .as such his house can >,1 
attached. AIK 1927 All n01=L E 3 A 
229 Eev=lO« J c 49 . 


— A person who is both a zemindar 
and a cultivator deriving his main source 
of income from agmicuiture cannot nece- 
ssarily be called agriculturist. A I E 1928 
All 211=L E 9 A 130 Eev=Ind Rul (1929) 
Ail 500=116 I C20. 
—Agriculturist- judgment- debtor may 
waive bis privilege under S. 60 (c) and 
.agree to' the sale of bis house. A I E 
„ 1927.' Pat 233=6 Pat 254=8 PL T fi()3 

= 102 I C 616 ‘ 
—The word “occupation ” may signify 
something more than mere * 'residenc > 

A'l E 1927 Ail 214=99 I C 376. 

_ — Groves situate on ex-propiietary 

holding are exempt from attachment and 
sale in execution- A 1 K 1927 All 779=L 
R 8 A 132 RevriOli c 526. 
-—No exemption can bo claimed by a 
person having properties more thansulFsciont 
for his agricultural requirements in respect 
of all them. A I E 1929 Lah 18l=3(.> P L 
E ,29=10 Lah L J 543=Iiid Rul (1929) 
Lah 398=115 I C 41^ 
— person, does not by temijorary 
lease of his land cease to be an agricui- 
turisi A I E 1930 Lah 191=30 P L R 649 
=Ind Rul (1929) Lah 833=1 19 iC 225. 
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C. K C (I9G8) SEC; 60 (Oonkl) C. P. C. (1908) SEC* 60 (<3ontd) 

(TT) Hillses ©cciipieO, by aii:rie}iltiir!sts (Contd) (jj) Houses' occupied by agriculturists' {Canid) 

' —House inside abadx occupied by building purposes The Judge hsmseif does, 
agriculturist— granted for flour mill— not not ascribe to them any other profession. 
oKempted from attachment. ALE I9J3 L 76(i), In the circumstanres of this case, we are 
—Under S. 60 (1) proviso (c) only the that these persons are agricui- 

lioase that is occupied by an agriculturist turists ancl they occupy tnis house 
In good faith for purposes of agriculture ^ t 

is exempted from attachment. Other B 506=1 R ^ P 

liouses which are not occupied for the AIR 193 l A 499=A L R 1932 a 865. 

purpose of earning the livelihood by agri* —The intention of S. 60, in the pro- 

culture are not exempted from attachment, v;[gQ question, is that an agriculturist 
though they are occupied by him for his should not be deprived of his means of 
own convenience. A L R 1933 R 175. livelihood by haying his house and orher 

— House in the occupation of agricul- buildings taken from him. here a ^cree 
turist is exempt from attachment even was passed against the ^assests of a Hiiidu 
where in is not used for agricultural father, a member of a joint Hindu family, 
purposes. A L R 1933 All 740. in bands of his^ undivided son, .held, 

— Where exemption from attachment accordingly, that R was the 
for a house was claimed on the ground of not that a t t A 

its being used for the purposes of stoking ^ C^Gs/fh-is R~T> 

fodder, but it was proved that there was L? r a i » l oT, aVi 

sufficient room in another house for keep- 599=1 R 1932 A 491 (2) =A L-R 1932 A 883. 

ing fodder where the judgment-debtor’s —The term “agriculturist ” is used in 

ca,ftle were tied: Held, that it was, under s. 60 (1) (c) to denote a person making iiis 
the circumsiances,^ not exempt from the living by tilling the soil; in other words 
“.Anachraent, as it was not occupied by one whose sole means of livelihood is 
thi,.- judgment-debtor bonafide for the purpo- gained by cultivating land and does not 
St:- of agriculture, A L R I934'L 177 necessarily mean a person who works with 

An agriculturist for the purposes of his hands. It includes a small holder of 
UiC section is a pei’son whose main source l^-ud who tills the soil; but not a large 
i.r livelihood is agriculture. As to cases landed proprietor even though his sole 
wiiere a person cultivates Iiis own land income is derived from land. The properw 
and uggregite income derived Ifrom his of an agriaulturist to be exempt under S- 
l;t boar and ownership of the land is spent 60 (1). (®) must be shown to have been 
*.’ii the maintenance of himself and his occupied by him as such for purposes of 
f:mdly no bard and fast rule can be laid agriculture, that is, m order to enable the 
d. 3 wu. Bach case depends on ife own circum- owner or occupier to cultivv..te Ihe land, 
stances A I R 1931 Ail 20=14 R D 716=L SOWN 1351=136 I C 33o=16 R D 130=1 
II 11 A 340 Rev=Ind Rul (1931) All 553= R 1932 0 127=A I R 19o2 0 ;b=A L R 

I 132 I C 809. 0 no, 

—The burden of proving rhe condi- — Whether the word “ agriculturist 

tious forthe applicability of s. 60 (1) (c) as used hi S. 60 (c) denotes a person 
lies on the judgmeHt-debtors, A I R 1930 making his living by tiihng the sml and 
Lah 1034=31 P L R 842=12 Lali 367=Ind whether a judgment- debtor who is a. Govern 
Eul (1931) Lali 291=130 I C 419 nieut servant cannot be said to iiave bus 
rn 1 ■ j - AX , sole means of livelihood bv cultivating the 

— To claun exemption n-om attach- ' j , 9 q yy 1144=15 r 0 559. 

mmifc under s. 60 (1) (e), 'it must be esta- 
blished that the house or the -^ite was — The mere fact ^ that these persons 

being used or occupied i’oi* bona, fide pur- have obtained permission to build houses 
Yvwes of agriculture. AIR 1.930 Lab 1034= on a portion of the land which was form- 
led Rul (1931) liah 291=31 P L R 812=12 erly their occupaucy tenancy does not nece- 
Lah 367=130 I C 419. ssarily imply that they have themselves 
— Wlmthor the buildings exempted under ceased to be agriculturists or that they no 
S bA ^o)are iimiied to what was necessarv longer occupy 

-Th« L ,L X sens L E A S40 (E.v.>A L R A S.S, 

.-.'Oit case have been a!»Ut to .^licnv that — Under the Agra Tenancy Act, aii 

ria-y are agriculturists in the sense tlmt occupancy holding is exempt from attach- 
they come of an agriculturist caste and meat and sale in execution, and as such, 
vuUivate the soil, and it is not proved that a decree for sale of a dwelling house (.ri 
jhvy have any other occupation, except occupancy tenant W ^ 

I the IcttL.ig out of certain laud for unlawful 8 A U J 190=33 A 136=9 ! t 931. 
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C. P. C. (1908) SEC. 60 (G&fM) 

(U) Houses occupied by agriculturists (Cor/icZ) 
—Sale of agricultunst’s house in 
execution of a 

I C 825 See also dd A 136= 9 I C 9J1. 
—A person both an agriculturist and 
zemindar claiming exemption of his house 

from sale under S- 60 (c), must proye that 
he is an agriculturist yin the strmt sense 
of the ternr having agriculture as^his main 

~~ «' fait A 30?. 

—House used for keeping implements 
of agriculturist cannot be sold in execution 

14 A li 24U=5J I Cf 
—Appurtenant to occupancy holding-— 

What is— Attachinent^ancl 

See 13 A H J 84b=30 1 C 549. 
— A house occupied and used by an 
agriculturist for agricultural purposes, 
though not his: dwalUug house, armiot be 
attached and sold in f C 129. 

—Applicant for insolvency possessed 
ef zemrndari and cultivating land is not an 
agriculturist, and as such _ his dwelling 
house can be attached and sold in executio^ 

15 A li J 540=40 1 C 544. 
—A per.son, does not, by transfer 

of his laud on lease or mortgage, 

cease to i^e agiiculturist, luid 

perty cannot be attached, io H bJ- 

— House of agriculturist is exempt 
from attachment. A judgment-debtor 
cUiniing such exemption must prove t.iat 
he is an agriculturist hnynngyagrmuLure fis 
his main source of l>vehhoo|^^^.. ^ 

—Where imdor a consent-decree to 
pay money in certaiii instalments ,^uie 
decree-holder was entitled to execute ii in 
case of default, against the person and 
non -transferable properties the judgment- 
debtor cannot oppose de eree- holder s appii- 
cation for attachment of the same on such 
Sit. 24 C W N 675=57 1 C 249. 

— S 60 cl 1 does not forbid sale of 
aariculturisls house not appurtenant to the 
holdiim’ in execution of a mortgage-decree. 
bI A 25 (F B)=ll I e 646=8 A t J 1045. 

Vacant site owned by agriculturist 

and used for storing manure and foddey 
€an be attached in execution. M F 

1917=4 P W E 1917-39 1 C 375. 
—All persons engaged in oultivatiou 
of land either as proprietors or tenauis 
are luciuded in the term agriculturist ’ 
41 Bom 475=19 Bom L E 281=39 I C 639. 
— House of an agriculturist not appu- 
rtenant to his irialienabie holdidg can be 
attached in execution of a mortgage-decree. 

45 I C 546. 


C, P*C. (1908)' SEC. 66 ((ymtJ) 

(H) Houses occtipW by africiiliiirists {(hntfi) 
—House of an agricuiturisj n,ppnr:e- 


naiit to his holding c!unn;l he sold in 
execntieii of ' a deciee oti '-t 
the house. f ^ 

— A peison is iiod jLp'‘..ytltur:si 
unless his main source 
culture. 63 I C 6<.>l (V'. ) 

— Aiuorigagcd-honM of an .p- n-nHu-' -t 

can be sold in execution of a " 

decree. (H.wos J. Omjra.) A i,. ^ rPy I 
All 328 {F B)=2‘2 A. h J t>2l=lj E n -»d 

— Person, wlio-se main source rd' li.'u- 
hood is other than cuUivaitun is not an 

agriculturist. AIR 1926 Oudli :!(i5:85 1 C 700. 

—House of a person only 

source of income is agricultuic, cannot Ijc 
attached. Person objecting to attacbiuenu 
must prove such exeinptiim. A 1 .h. iJ-o 
All 432=L E 6 A 217 Oiv=87 I C 564. 

; —A person does not, by ^ becoming 
i Ikali cease to be an agriculturist i it 
1925 Lah 331=7 bah L d 95=20 PJ. E 4 im 

= «'!> I V &4i* 

. ' . ■ ---Occupauey holding is ji*d)ie_ t*» 

Attachment and sale in exee.abon. xl 1. It 
1926 Gill 3:i7=98 I C m. 

; —The word ‘agricnltnnst* In cl. e 
i must be strictly interpreted, and as. siioh 
: it cannot include a largo Itaided proprietn’.* 

I even though his sole nicujpe may l>e fna/j 
' land. Neither a laaiisioa ;r-; a. .Ia.rgf; vUiago 
' in 'which the owner lives even thoiigli Ins 
sole income is from ianch nor u house i.)i 
! 'ordinary agriculturist .situated far away 
i i:»;om the land he ciiitivid'os and whitdi i.s 
i not necessary for e.iTe(i!ti'Vt; or 
VcultivatioM i.s sucli a house .;.s 'is e-ofitem- 
; plated by cl. e. A I 11 'IJ26 iUad 35d=4-9 
d ' . 227=50 L J iKfc92 I C 398. 

I —House of an agricuiturisi; in e;d,v 
j where he spends his nights and l.wiugs 
1 cattle from agriculTiind land canizoi 
I attached even though be may have tv,-o 
i other houses used for agrienliura! purpo.ses 
^ A I E 1920 Lah 23t)=92 I C 759. 

— The meaning of ’‘occupied lyv” is 
“ lived in bv, or n.sed for agricultural pur« 
poses by A I E 1926 Lah 230=92 I C 759. .. 

— k GO exempts that house only which 
is occupied by agriculturist as such A I 

E' 1927 Lah 66=98 I C 857. 

—A house of an agriciilturisi in ruins 
having no door.s and roof can be 

A I E 1927 All 214=99 I C 376, 

— Non-trau=fcra,l)le occupan cy-holding-« 
Sale when valid without consenl of huui- 
lord and raiyat. See 36 i C 863. ' 
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C P. C. (1908) SEC. 60 fOontdJ 

(12) Isnpleraentsof lijjsDanilary; 

Implements of husbandary ’’ in- 
clude the press and Karah used for making 
gur from sugarcane gTown in the ield, and 
ii^ such the latter are not attachable. A I 
R 1928 Lah 94:1=1!! I C 56. 

— Profession is determined by chif 
means of livelihood and not by one means. 

A I R 1927 Mad 342=92 I C 416. 

— Ixnpkmeiits of husbandry ” include 
ciiarak, an iron pot used for the purpose of 
manufacturing gul from the sugar cane and 
wooden pianks required for the purpose. A 
I R 1924 Bom 294=25 Boro L R 1211=8! 

I C 679. 

— Cattle of agriculturist necessary to 
enable him to earn his livelihood as such, 
cannot be attached in execution. 61 1C 

777 (Ail). 

— Bee to the same effect 13 S L E 210 

=56 I C 69. 

— Attachment effected by entering a 
iiouse, which had been closed, but was 
.opened by getting over the roof, is valid. 
Cattle • and seed grain of an agricuiurist 
unable to replace them without much 
incoiivience, are exempt from attachment. 

1 L W 519=25 I C 117. 

, —Exproprietary hoiding— Trees-If can ! 
be sold in ese‘Cu.ti(>n of decree See 33 ! 

I C 707. I 

(13) lodian articles of war. ■ | 

—The Indian Articles of War, ( Act i 
V of 18b9j, amended by Act XII of 1894, 
now replaced by Army Act 1911. apply 
only to soldiers and followers of the 
Native Army. By arts 182 and 183 of these 
Articles o£_War, as well as by proviso (i) 
of this section, the pay and allowances of 
persons subject to them, as w'eli as 
Iiriian reservists, when actively employ-' 
ed are absolutely protected from attach- I 
merit. Art .Act must now be regarded as | 
fudng referred to by the reference in s. 60 ^ 
(j) to the Indian Articles of w.ir. AIR 
1926 All 122=48 A 73=23 A L ..J 929=L R 
' : 6A 578 Civ=89 I C 882. 

(141 Objectioii, wiieu to he raised, I 

"—Objection under S, 60 raised by i 
judgment Oebior and dismissed for default I 
r„tUicr linn on merits may be entertained I 

nmre cm application of the judgment' I 
deb.t-or. A L K 1933 I 854. ! 

— Exemption -under s. 60 C. P, C. i 
ran only l)c claimed by the judgment i 
-;k:btor If. for _ some reason or 1 
«iihor, the judgment-debtor choses to waive i 
tint privilege, his son cannot complain ! 
of his action. A L R !934 L 124. I 


C P. C. (1908) SEC. 60 (Ctacf) 

(14) Objection, when to be raised. (Condd) 

— A judgment-debtor who is aware of 
the proclamation of sale that his x^J^operty 
has been attached and is to be sold, and 
who does not make any objections prior to 
the sale cannot after the sale raise object- 
ions under S. 60, C. P. C. A L R 1914 N 62. 

— S. 60 (1) is^ mandatory and Court 
can entertain objection though raised at 
a later stage of execution proceedings. A I 
R 1 1930 Nag ll=Ind Rul (1929) Nag 309= 

119 1X 677. 

— Objection to attachment under s. 60 
(c) by judgment-debtor falls within s, 47 
not 0. XXL r. 58 C. P C. and is governed 
by Art 181, Limitation Act (ii) Objection 
must be raised before sale, if objection to 
attachment is raised but not substantiated, 
judgment-debtor cannot raise an objeeiiou 
under s 60 (c) after sale, AIR 1931 Bom 
446=33 Bom L R 78i=Ind Rul (1931) Bom 
442=133 I C 858. 

—Dismissal of objection under s. 60 
for default and not on merits does not bar 
a subsequent petition raising the same 
objection. AIR 1932 L 643 (1). 

— If the house of an agriculturist is 
once sold without objection, the sale cannot 
subsequently be impugned on this ground, 
j Where the judgment-debtor was a Hindu 
i father the sons cannot impeach the sale 
I subsequently on this ground. AIR 1931 
I All 112=(1930) A L J 1599=52 A 1027=Ind 
I Rul (1931) All 686=133 1 C 478. 

i — Once the sale of agriculturist’s house 

I in execution has been allowed by him to 
take place and is confirmed, he is estopped 
in a separate suit by the x> a r chaser for 
possession, from raising objection on the 
ground that the house was not saleable, 40 
A 680=16 A L J 691=47 I C 947. 

— In case of attachment of holding 
objection, of non-transferability must be 
urged before sale. 23 1 € 939. 

(15) Ornaments. 

—Where a custom is proved, by 
which palas or turns of worshin are sold, 
mortgaged or devised, though alienated 
with in°a limited circle, held that they were 
^ attachable under the law. A L R 1934 Cal 
! "187. 


(16) Profits of property. 

The interest of an utpat or priest's 

share in the net balance of the olferings 
to the deity is not exempt from attach- 
ment. air 1927 Bom 143=29 Bom L R 
lC2=i00 I C 1008. 

—As to profits of Ghatwali tenure 
™ ' 16 C W N'802. 


see. 
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C. P. C. ( 1908 ) SEC. 60 {Contd.) 

(16-a) Religions Trust. 

—A priestly ofBce with emoluments 
attached cannot be transferred either by 
private sale, or by sale execution ot a 
decree-1 Calc W N 493 followed an 60 
A 394; but 


(17) Right of personal service. 

—Only that property which the judg* 
me tit-debtor can lawfully alieuate can be 
sold in execution. Eight of personal service 
is exempt from attachment. Inam lands 
fcr doing public service being unsaleable 
are exempt from attachment and sale in 
execution of any decree against the inamdar. 
A I E Mad 197=45 Mad 620=(1922) M 
W N 307=15 h W 513=42 M L J 477=30 M 
L T (H C) 255=70 I C 456 

— Biri: of a Mahabrahman being a right 
of personal service is exempt from attach- 
ment and sale. 1 U P L B (H 0) 101=41 
All 656=17 A L J 842=51 I C 539 [On 
from 43 I C 650]. See also 169 A 
W N 1889. 


C- P. C. (1908) SEC. 60 (Conld) , 

(1 8) Right to future malnteiiaiice. {(Jondd) 

—Heritable annuity conferred by wdi 
is not a right of maintenance, and is 
able. .A I R. 1921 Oudh 164=24 851 

— Annuity made payable persmiall.y 
iudgment-dddor, hut charged on property 

may bo attached and yold in e.xocutaom 
Restraint on ahenation of such aninuly was 
held to be illega'L and even if considered 
valid as being in the nature of ^SpendthriH 
trust, involuntary Sale of the annuity at 
the instance of creditors .h^dd to 

not barred. Direction in uxecutuMi tor pay- 
ment of annuity in Court is iuyalid. Ajinn- 
tiy charged ^»n pniperty is diherent trt>m 
a right to receive future 

' - L J 354=17 C W S Jj 62=I7 i C 284. 

—Interest of a member of a. Malabar 
tarwad in properties 

maintenance without any right of tihenab<,*u 
except by way of lease, can be 
execution. 29 ! C 


( 18 ) Right to future maintenance. 

— A bare right of maintenance enforce- 
able by law and payable in future is con- 
templated by the expression “ a right of 
maintenance” A I R 1921 All 120=43 All 
=19 A L J 648=3 U P L R (All) 109= 

G 181. See also 23 W R 427; and 7 W 
Bll; and 15 VV R 188; and I Kay 583. 

— S 60 exempts a right to future 
maintenance from the attachment for the 
realisation of which, no receiver can also, 
be a})poiuted. 40 M 302=30 M. L J 361= 

34 I C 381 

— Aright to future maintenance is 
exempt from attachment under S. 60, but 
not debtor’s property or interest in pro- 
perty though granted to him for mainten- 
ance and as such. Crops standing on land 
given for maintenance to a widow can bd 
attached in execution of a decree against 
her. 22 M li J 204=13 I C 152=10 MET 
493=(S9M) 2 M W N 563. 

—Although the right of maintenance 
is unattachable, Court can appoint Receiver 
to realise the rents and profits of the pro- 
perty, and to pay out of the same a sum 
sufficient for maintenance i’of judgment- 
debtor and his family and to apply the 
balance in liquidation of debts. AIR' 1925 


■ '■ ( 19 j ; Right to sue for damages, 

:—Plaintifl:, filed a suit for recovering 
a sum ' of money on account of 
of the crop which was grown in the ' iieKl 
cultivated bv himself and the deiendaiiti 
iointly under a batai contract,, ■„ ''I’iie pmin- 
tifi’s case was that the entire crop wh> 
deposited with the defendant . Held tmi,„ 
the suit was not for recovery of the 
actual crops but 'for compfcns:iijon tor 
wrongful appropriation of^ crops by 
defendant in. violation of the agreeiiien4» 
between the parties .. and was proi'essecliy 
one for damages refsulting from a, breach ox 
contract. 28 N L R 349 (344). 

. —Right to improvements oi a Mulgeni 
Tenant, if can be attuclied and seld. See 
(1918) M AV N 887=36 M L 3 92=4H I G 
^ ^ 705=9 I W 78, 


(■ 20 ) Salary of army officers. 

■■'■—Under S. 12(1 of the Indian Army^ 

Act 1911 which applies only to Indian 
officers 'and persons specified in S. 2 of that. 
Act pay or allowance of persons subject to 
that Act cannot be attached : 23 A L J 929 
■ ,=A I E 1926 A 122=89 I C 882=48 A 73. 

Under S, 136 of the English Army 
Act 1881 which applies to British Officers 
in His Majesty’s Regular Forces inchidiiig 
Indian Army ‘it is provided that the p;i\ 
of an officer under the Act should not m 
be deducted except under aiiy 
w passed by Govern er General in 
; and it was hedd that S. (50 (2) (b> 
C was such law^ and that, therefore* 
of an officer under the Act 
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C. P. C. (1908) SEC. 60 (Conid) 

( 23 ) Saleable property. 

debtor has only the right of residence can 
not be attached in execiition, 8 P R 1900. 
and saleable ” means saleable by Court- 
auction a, t a compulsory sale: 19 C W N 
1182=2?» C L J 428=28 ! C 837. 

— The interest of the judgment-debtor 
in properties covered by an execution sale 
inav be attached till the sale is confirmed. 
A I E 19:^1 Mad 511=Ind Eul (19B1) Mad 
478=:a4L W 531 = 131 I C U. Bee also 1931 
. M W N 271. 

—Property over which judgment-debtor 
has no disposing power cannot be sold 
in execution. The measure of liability to 
involuntary alienation is the power of 
voluntary transfer. A I E 1931 Pat 364= 
12 P L *T 508=Ind Bui (1931) Pat 292=10 
Pat 582=132 I C 868. 

— The interest of the residuary legatee 
is a vested interest and being generally 
transferable is liable to attachment and 
sale in execution of a decree against the 
residuary legatee. [32 Cal 198 (P 0); A 
I E 1923 Cal 21, relied on] A I 11 ' 1931 
Pat 76=Ind Eul (1931) Pat 147=130 I C 163. 

— Power of executing Court to attach 
moveable property belonging to judgment- 
debtor in the hands of another is 
extensive with the right of the latter to 
sue for the recovery of the sam 4 Pat L 
J 141=(19i9) Pat 155=48 I C 943. 

—Money paid under an order of imti ^■i't 
' aside by higher court is attachable in 
execution. 89 P R 1912=220 P E li)l2 
=227 P W E 1912=16 1 C 7?«. 

—A creditor ‘»f u Bungahi is fiot 
entitled after his death to atiaidi share of 
; offerings made to his Vieir alter Eu3ipTLh'’.'> 
; death as the same cannot be treated j.s 
property inherited by the heir 12(1 P L li 
1917=159 P W E 1917=42 I C 390, 

— Right ('f Gai;gaputra to occupy a 
particular spot on tcink together with 
phj^sical articles cun be attached evt n 
though his right t receive otferings is iin- 
attnehable. A 1 R 1929 Oudh 444=6 0 W 
N 780= (nd Hul (193<l) Oudh 22=120 C 822. 

— When the joint property of 
husband and wife is mortgaged by husband 
alone and the mortgagee brought 
a suit on the mortgage impleading the wife 
not in her personal capacity but as an 
heir of the husband. Held that the decree 
in the suit did not bind her personal into-, 
rest and that her interest could not he 
. brought to sale under tlie decree. AIR 193S 
' ' • V" 'R 116 . 

—A idght to get reconveyance and poss- 
ession of property worth 15 iakhs for pay- 
i ment of six lakhs being a valuable property 
is liable to attachment. A I E 1921 Mad 
; 498=(l9ilj M W N 


C. P. C (1908) SEC.AD (Cow^d) 

<20) Salary of array officers, (Comld) 

1881 was attachable : 24 C 102; 25 M 402; 
17 O C 99; 59 P E 1897; ( but see contra 
33 A 529; 37 B 2G; 38^ B 667 ); but that 
"‘officer” meant a Gominissioned officer : 48 
A 73— not a warrant Officer : 14 O C 82; 
and 43 B 368- nor a non — Commissioned 
•officer : 3> IT B E 20=11 Bur L T 130= 

42 I C 90. 

— -B. GO ( 2 ) (b) was repealed by the 
amending Act in of 1914 with the result 
that conffict above noted has now been set 
at rest and the salary of a British Officer 
in an Iiidian Regiment (.'{m now be attached 
39 A 308; and 43 B 716. 

—But it should be noted that special 
provisioms y:)f Ss. 144 and 145 of the Army 
Act are still in force and hence the pay of 
a "•soldier” is exempt from attachment : 14 
■0 C 82; and 10 P E 1910; and 43 B 368. 


( II ) Salary of insolvent 

— Only moiety of insolvent’s salary is 
4ivisible amongst creditors under S. 28 (6), 
the Provincial Insolvency Act and S.'60 
(1) (III). A I E 1923 Ail 466=45 A 364=21 
A L J 216=L R 4 A 149 Civ=73 I C 413, 
•see 'to the same effect 1922 M W N 717=70 
I C 572=A I R 1922 .M 439; and 38 I C 410. 

— 'Under Ss. 46 and 47, vie C 52, . see 
8 Ind Gas 438.. and 8 C L R "213=7 C 213. 

—A , reasonable , . .allowance ' can be 
■c>irdereci by Insolvency Court, fo be given 
to the insolvent from out of his half salary 
vesting in Receiver. A I E 1923 All 46G=4o 
A •364=21 A L J 216=L R.. 4 A 149 Civ= 

73 I C 413. 

, —Order of attachment of money 
■deposited by insolvent as security for costs 
of appeal to His Majesty can l)e"made but 
subject to the result of appeal. A I 'E 
1929 Pat 97=9 P L T 969=18 Pat 478=Ind 
Eul (1929) Pat 145=1 !4 I C 465. 


( 22 ) Salary of public officer while on duty. 

— Where the judgment debtor is a 

f ubiic officer as ilefiried in s 2(17) C. P, C. 

is salary is exempt irorn attachment to 
the extent mentioned in el (1) of the 
proviso to s. 6u (L) C. P C, and if lie is 
not such a public otficer. it is not exempt 
from attachment to any extent. A L R 1933 


(■; .23'' ) .Saleable pfoperty. ■ 

—No property can be attached uiider 
S. 60 unless it;is sajeablo or the judgment- 
debtor has a disposing power over it, and 
as* such, a house in which the judgaeUi- 
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(2/) Saleable property. iConelM 


—Interest of a Buddhist eouple in 
marriage property is indeterminate and 
variable according to contigencies aiid_ as 
such it is not saleable property within 
S, 60 A I E 1927 Bang 274=5 E 478=104 

I C 516. 


—Wife’s share in lettet-paw property— 
Alienability- At tachability see 8 Ind Cas 992. 

—Eight to hold property as a security 
for dower debt until the satisfaction of 
the dower debt is transferable property. 
A I E 1923 Pat 33= (1922) Pat 348=2 Fat 
84=4 P L T 272=70 I C 312. 


— Khei olBcering to the deity is not 
liable to attachment. 1 Pat L T 75 

=55 I C 175. 


G. P.'C. (1903) SEC 60 (ConUl) 


(24) Tools Of artizans. (CofuM) 

taken to mean baridicrafts-ma0..54 A H99= 
136 T C 280=1 E ■ A :168=A I R 1932: 

A 344. 

— Th« word ai’tizan is Jioi def.hH‘(! 
in the Civil j>roee(lure Code. The tertn 
implies a handicral’tsman i. o, orn? who 
makes certain things as pjirt of his^ tr;.de 
or calling and does not ieclude the instni- 
ments of a professional man like a sni;:* N>n 


— The instruments used oy a practi- 
cian doctor in midwifery cases do not fail 
within S. 60 C PC and so they are not 
exempt from attachment. A L R 1933 1. 985. 


(25) Miscellaoeotss Cases. 



— ^An executing Court can attach ex- 
cisable articles without license, but should 
act with great circumspection so as not to 
defeat the provisions of Excise Act 11 N 
L E 67=29 1 C 339. 

—Standing crops are, for the purposes 
of the Code of Civil Procedure, immo- 
veable property- 11 M 193 iP 15 A 394=A 
W IN' 1893, 145, 1 N L E 121; Appr 14 A 
=A W N 1891, 417.) Decree for mesne 
profits— Is ot to be sold under S 60 See 
(1918)Pat 257=4 P L J 336=48 I C 183 

=5 P L W 208. 

Equity of redemption— The equity of 
redemption, being a substantial right, is 
attachable and saleable. A I E 1923" Hang 
119=4 UB E 132=70 I C 530. 

-Lease-hold interest made nou-trans- 
ferable can be sold by Court in execution 
unless it has been immmied from Court- 
sale. 19 C W N 1182=23 G L J 428=28 I C 

837. 

—A heritable but iion-transferable 
lease granted by a sattlement Court in 
Oudli is exempt from, execution Sale. The 
objection as to non-transferability can be 
taken by the lessee himself against the 
holder of money-decree. A I E 19*\5 Oudh 
W2=12 O L J 543=2 OWN 737=90 I C 

256. 


(24) Tools of arfizans. 

—A ‘ tool ’ includes a sewing machine, 
A I B 1923 Nag. 289=19 N L E 22=65 I 

C 416. 

-“Musical instruments, whether indu- 
strial impleru exits or artisans’ tools See 
38 i C 414, =(1916) 2 L B R 133. 

—Tools of 8 Lp maxmfacture are tools 
<5f an artizaii. 54 399=136 I C 280=1 E 

1932 A 168=A I R 1932 A 344 
— Ai’tlsan means one who practises 
or cultivates; an. an artist, though in 

t'ominon parlance die word is generally 


—A decree-holder is liable if damages 
have been caused by his attachmexit of 
wrong property even though he may have 
acted in good faith and innocently. A £ 
E1925 Nag 390=8 N L J 170=94 I C 573. 

—A person whose property ivas wrong- 
fully attached by attaching creditor cim nh 
the latter in damages even though he might 
have acted honestly, A I E 1929 Lab 2Usj= 

112 I C 84S. 

—A' site with diiapidateci hoiiMj nri 
it cannot be sold in execution unless 
owner is proved to have no ijifcri’it'Hi to 
rebuild, A I R 1928 Nag 23=105 1 C III 

—No charge on property, ji«>r iitl- i-: 
creditor is created by attachment J.>!.n only 
private alienation of the property is preven- 
ted therebjv Property attached may de- 
teriorate in value and propert;y sold may 
be difi’erent in condition .fronx the p-nb 
perty attached. A I B 1923 Lab Lah 

' . ‘ 414=69 I C 7BI. 

—Irregularity of oinissirm t(5 follo’.y 
the correct procedure under the appxTr],ibde 
order and rule dixes not remlcr ibv - di. 
void, . A I E 1927 All 76=49 A 292=25 A 
. L J 173=99 i C 443. 

—A suit by the riglitful. o -wner Ha- 
wrongful attacbment is imiintainxiblu Jigainst: 
tbe decree-holder, in spite of a subsetinent 
order that the property should nut be 
released pending the debsioji of ib«^ suit 
by decree holder under. 0 21, 'E 63. 32 . 

C L J 236=60 I C 280. 

—Where property under attac^ixitenf; 
is disposed of under orders of Coia-r Im 
a person and tbe order is set a sub* in 
appeal it is the person who Ism (h.sjx^ --ul 
of the property who is to refund and not, 
the one at whose insttinee the order was 
made. AIR 1925 All 328=6 '.[x B A Civ. 

36=85 I C 161. ' 

—A decree creating a charge can he^ 
executed by enforcement of tie, charge 
without a separate suit. A J B 19 l^2 CAI 
35=35 C L J 61c 64 I C 852.' .. 
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C. P. C. (1908) SEC. m (Gondii) 

'( 25 ) Miscellaneous Cases* {Gondd) 

' — Ail utT.aclimea^ is not necessary in 
the c. ise of ' a decree creating a char"© on 
the properry. I R 11KT0 Lali68^':-=I2 i 1C 3f>9. 

—Exemption 'froiii; attaeiiment See 
Prev. insolvency Act S 10 Cl 2 18 (J W N 
1052=10 C L J, .85=2 1 ! C 950., 

—Where li •njcree-holdei . inexecaPu" 
Uis decree by attuichineiO' uf ihe honse 
and ])ropert.y of his jndgment-debtor, is 
prevented li om doing -’.o by a third person, 
he has n. right of action against sach third 
lajison to recover damages arising from his 
.act 14 Bom h R 3i0=i5 I C 541. 

C. P. C. (1938), 'SEC. 42 

'--Scopa of tlie Section:— Under the 
corresponding S. 271 of the old Code 
outer door of a dwelling-house could 
never be broken open. But ihe present 
section provides an exception in the words 

Ainiess etc thereto”. So where the 

airiin opened the outer door by getting 
over the roof it was held that the entry 
was valid and justified by the circumstances 
1 L W 519=25 'I C 117^^ 

—The word ‘residing’ does not nece- 
."ssarily contemplate actual staying ^within 
'the jurisdiction at the time of the initiation 
'Of proceeding, but only a residence, A I R 
1925 All i40=L R 5 A 695 Civ=a7 I C 795 

" , jj.. 

•C ,P C ( 1908 ) Sec- 43 * . . ' - , 

( i ) Applicability ‘Of tlie Section 

— SeadJon ainis at the prevention o'l 
■confusion in exeimtiou of decree. A I B. 
1921 Pat 14U=6 P L J 5;-:y=2 P L T 719= 

42 1 C 33. 

— ubduss S. 65 is exieudtid to Revenue 
(jotiids it .’ippUea only as between Civil 
G-.nirt.s, Property attached by Civil Court 
cari be subsequently .sold by Revenue Court 
and |mrch!„ser can suo for declaring the 
property to ba unsaleable in execution of 
the Civil Courts decree. A I R 1921 All 
142=43 A 612=19 A L d 643=3 U P L R 
(A) 115 =43 I C 999. 

— But a sale in execution of a subse- 
quent decree of property attached in 
execution of a prior decree of different 
Court, is invalid unless it has taken place 
in ignorance of prior right. And -where 
property was attached by two Courts in 
execution, but was sold by the Court 
attaching it subsequently, the sale pi’oceeds 
should be required by the Court which 
first attached it, to be transferred to 
-it.seife instead of holding a second sale. 


C. P. C. (1908) SEC. 63 (CWd) 

(1) Applicability of the Section. (Gondd) 

AIR 1921 Pat 140=6 Pat L J 332=2 P B 
T 719=62 I C J3 

—Attachment under old Code in force 
till released — Attachment by two courts — 
Bale by inferior court —Setting aside. Bee 
(1914) M W N 796=25 I C m 


(2) Effect of Sub-Section. 

—The Sub- section (2) which has been 
newly added by the Code of 1908 now 
clears up the difficulties raised under the 
old Code Viz that the proceedings of an 
inferior Court will no longer be vitiated 
by a contravention of sub-seetion (1) see 
38 C L J 266=75 I C 325=A I E 1924 0 
168; and 17 A L J 393=30 I G 779; and. 
47 M L J 720=20 L W 864=84 I C 26.5= 
AIR 1924 M 889; and 32 I C 927. 

— Execution sale by inferior Court 
during pendency of attachment by Superior 
Court is valid. 33 M L J 217=22 M L T 
119=(19i7) M W N 505=6 L W 404=4 f 

I C 612. 

—Where property is attached by 
Courts of different grades and proceedings 
in lower Court are s^topped. S. 48 docs not- 
bar au application thereafter to higher- 
Court for rateable distribution as it is in 
continuation of lower Court proceedings. 
A I R 1922 Mad 3=15 L W 245= 41 M L 
J 378=(192i) M W 3Sr 507=64 I C 493. 

— Ss. G3 and 73 must be read toge- 
ther. A decree-holder attaching a sum in 
execution of Small Cause decree need not 
again ax^ply for execution to High Court 
I subsequently attaching the same in exe- 
1 ciition of the High Court decree on orl- 
1 ginal side where the money wais paid. A 
I R 1928 Rang' 157=6 R 131=110 ! C 744. 

— See also 46 C 64. 

— Under the o)d Code, the buyer at 
the sale by the Superior Court had the 
better title", but now the xiroeeediogs in the 
iiiferior Court are expressly saved ^ from 
the result of contravening the provision of 
sub-section (Ij, and the sub'Seotion^ (2) 
does not make it clear how the rights of 
two innocent purchasers at sales by two 
separate Courts are to be determined. 


(3) “is under attactinient.” 

—This has been made clear by the 
substitution of the words “is uuder atteh- 
meut” for the words “has been attached . 

( 4 ) Rateable Distribution. 

—Where there are decrees of various 
courts against the same judgmeiifc- debtor, 
whose assets are under s. 63 O. 1 . C 



mi 


DESAl’S ALL INDIA CONSOLIDATED CIVIL DIGEST 1911-1934 


l6Sil> 


C. Pt (CoM) 

(4) Rateable Distribution. (Concid) j 

sed bv the higher court, the deGree^iolders 1 

of inferior courts are entited ; 

the superior court for rateable distritot^^^^ 

under s. 63 read with s. 73, Civil C. F, 
without transferring ‘ 

out execution therein. A t ft [933 All i 
Under s. 63 the Court of the higher grade ^ 
can ratetibly dirtribute the assets either ; 
ftfter realising the assets in execution, | 
after it has actually received them after 
calling for them from ^he^. i 

Ulterior grade. A I K 1931 Bom 350=33 . 
B.. I, E 637.M Eul (mi. 


—Where property attached by First 
class Subordinate Judge is subsequently 
attached and sold by Second Class Subord- 
inate Judge, the former can call for sale 
nroceeds to his Court for reteable distribu- 
tion AIK 1925 Bom 420=49 B 655=27 
Bom L E 917=89 ! C 980. 

—Where property was attached by 
Subordinate Judge as well as by District 
Munsif, but was sold by the latter in igno- 
rance of former’s attachment, ihe sale 
proceeds should be called for by Subordinate 
Judge to its own Court to be distributed 
according to principle of s. 63 A I E 1927 
Mad 67=51 M L J 661=98 ! C 628 
— Eaieal)le distribution can be claimed ! 
without applying to Superior Court for i 
rateable distribution unless the attachment ; 
bv inferior Court is subsequent to that cf ; 
Superior Court. A I E 1921 Cal 87=25 0 ; 

W N 740=63 ! C n. ; 

— Eateable distribution can be ciaimed : 
by holders of decrees of inferior Courts ! 
whose execution had been stopped by | 
Superior Court iinders. 63, without j 
any further applications. A I E 1925 i 
Gal 966=29 G W F 575=87 I C 783. runder ; 
the old Code such application was necessary ! 

14 G W N 396=3 I C 105). i 
—Where properties were attached by I 
Courts of ditferent grades'and were wrongly ; 
sold by. the Court of inferior grade. ; 
Held, "that the proceeds ought to have ! 
been sent to the superior Court and a person ! 
iiai attached through the superior Court ; 
was entitled to apply for rateable disribu- ■ 
iion before the assets were received by the j 
superior Court. (1931) A L J 880=Ind Eul i 
(1931 J All 666= 133 I C 466. i 

— Rival money decree holders attaching | 
the property of judgmeiit^debtor in se- i 
veral Courts an claim rateable distribution ; 
by applying to the Court of highest grade 
before the receipt of assets by that Court 
even if their decrees are not transferred 
do that Court 8 Bur L T 201=29 I C 21=8 
li B B 204. Where rival decree-holders 
■ Jiave attached ihe proiierty in two different 


C P. c. (1988) SEC. 63 (CW.f 

(4) Rateable Distribution. (CowcW) 

Oourls they are entitled to rateable dis- 
tribution, and as such -where whole asset-,. 
have been wrongfully paid to one decree- 
holder the other decree-holder is entitled 
a refund of the share of sale- 

procleds ‘which he would have 

a Di’oper rateable di>tnbiriou. u 13 K Ui- 
3rd qi' 53. All rival money-decree holders 
aKnV the property of the lud^g.uout- 
debtor in several courts are equally ontit 
toXein the Jtr'lw'ou 

assets subsequently realized by the t ou t 

of highest grade -M - ^05 1 ^ 1. 

—The -word ‘proceeding’ includes ihe 
sale as well as the order allying t-ie 
decree-holder to set ofi the decretal amomi 
against the purchase-money. &’Uthan ordei 
is valid and cannot be cancelled by a 
superior Court in which execution against 
the same properly is pen(iiag. It is oidy 
aS- excess amount that there be deposited 
i in Court, that such superior t 

' ATE 1931 Bom 650=3o Bom h h 

■ 537=65 B 473=lnd Bui (1931) Bom 

' ' —Attachment before judgmmit—Moiii:ry 

lying in Court of another district— Propel 
' Mode of Attachment. 


Vi. r ' 

See 26 I C'94!. 


P. C. (1908) SEC. 64 

Synopsw* 

( 1 ) General principles, scope and;, 
object. 

f 2 ) Aiienation uiidei' invalid attach- 
ment. 

( 3 ) Attachment does not create a 
charge. 

( 4 ) Claims enforceable under the 
attachment. 

( 5 ) Claims tor rateable distribution.. 

^ ^ of assets are claims. 

( 6 ) Contract for sale. ^ ^ 

( 7 ) Contrary to such attachment, 
h-a) Etfect of attachmc^ 

Ys y Btfecfc of order of adjudication on 
^ ^ attachment. ^ _ 

( Q ^ Effect of striking oil' executiun 
^ ^ proceedings or removing tliem 

fromile. 

fOi Eifect of removal, suspension. ui 
' revival of attachment. 

( 10 ) Eifeot of winding up order on 

attachment. ^ i i. -i + 

( 11 ) Liability for unlawful attaclnueid. 
( 12 ) Objection to the validity of aitaca- 

ment. v -» .•? 

( 13 ) Private sale to decree holder. 

( 14 ) Private transfer. 
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C. P. C. (1908) SEC. 64 ( ilontd ) ' 

( 15 ) Private transfer under 0-21-R43. 
(16) Where an attachment has been 
made. 

( 17 ) Miscellaneous Cases. 


;( I ) General principies, scop. and object 

Attachment,, before ■' >adghlhBt' is 
coverd by attach meiit in S. 64, but is not 
a precess ill execution of a deei’ee AIR 

1922 Nag 238=68 1 C 188. 

1 V, *** beaetit of deoree- 

iiuider who can agree to forgo it and- such 
agreement IS binding on transferee of 
•decree -with knowledge of it A I E igos! 
Mad 230=16 L W 988=44 M L' J 80=(19231 
■ M W N 51=31 M L T 423=72 I C 819! 
. —Claims enforceable under the decree 
III execution of which attadhuient is made 
are not referred to by S 64. A I 11 19-^1 
Oudh 176=8 O L .J 368=66 I C 642, 

— S. 64 renders void only alienatioms 
pending attachment and not alienation bv 
a successful o aimant after claim order but 

ander O. 21 R 
f.3. 38 Mad 536=26 M L J 449=25 I C 1 1 

, section was held inapplicable 

to compromise of attached decree under 
which the decree-holder accepted a reduced 
sum_ as consideration for withdrawal of an 
application for leave to appeal to Privy 
L ohucil. A L R 1932 A 984=1932 A L J 

' 792. 

. , -S. 64 is applicable to sale by consent 

•¥, . eonuivuuce of decree-holder A T 

K 1927 Mad 648=.38 M L T 310^7 I C 591 

“Ot S 64 ooverns 
•attachment to money-decree. A I fj i oio 
Pat 1=7 Pat 726=9 P L T 8b2=n3 fc 673^ 


I C. P. c. (I90S) SEC ^ 

(2 ) Alienatlof! undef faValid attaclittebt 

^ Invalid attachment of mortgagee’s 
interest Payment by ; mortgagor pe rid i ng 
at^achmeot~^Yaiiditj^28^ M Ir *T 338=^^ Mad 
" ‘ 389=281 C 284. 

VVherc the attachment' itself is 
: wrong, the sale of proper tiefe^ & -attached is 
i greater invasion of .. the rights 

or ithe lawful owner. The person injured 
might have sued but is not bound * to' mie 
I The attachment gives the creditor only’ 
certain rights. The titl.. to the properties 
continues in the owner and will so conti- 
nue, even if his objection U) the attach- 
T ^ djsaUowed The sale passes the 
title. It affects the owner’s title differently 
and to a greater degi*ee thanari attachment. 

(19! t) 2 M W N 511. 


.1, °?‘'*9mplates attachmeut under 
which execution sale is held ■„ A f 

•f “'-editor who i,s paidlfE a 
1 R 1928 Bom 545=30 Bom L P^^14S« r 'i 
Hal (1929) Bom“'3b=U5 fc 4,4 

.f iippHcation to a case 

c,i sale by judgment-debtor afkr order a? 

nthi|ment.4but be|oi.^ completion 'tdm- ! 
851=31 Bbm L R 1111=117 ' 

rpi ‘ . -^^=I2J I C 51'0. 

llie section does not dr-iu- 
dnsUDctioi: between attachment beforc''f^ 
Jiiier ment. A I R iqon p.,j 
51- N . 805=57 C 274=I.k1 

7 7 122 I c 637' 

— b. 64 doeis iioi relate n. , 
alienation of i.,roper{y after tho^ \snf 
an ad interim- injUnct im rehi-nhiin 
ion. but to private i lic nat’ion .Xr'ttT,?" 
mciit by order of r‘rnrt A I P hp-'a V 

w41 SI. dl. 11. (1) 


( 3 j Attachfnent dees' not "create a charge. 

—•See also' under ( 7-a ) Elect of 
Attachment. Attachment does not create 
any charge or lien on the attached property, 
nor does it confer any title on attaching 
creditor, but merely prevents private 
alienation. l.i C W N 1159=31 I C 654^ 

—See to the same ejOfect 69 I C 720 
-A I R 1923 Tj 261=3 Lah 41 4 5 and 31 Rom 
L R 1209=122 1 C 836=A I R J930 B H. 

—Ko title is conferred by attachment 
on attaehuig creditor, which merely prevents 
private alienations, and he is to be classed 
with other creditors. AIR 1029 Cal 524 
=57 C 122=Ind Rul { 1930 ) Cal 369=123 I C 

,737-. 

—Attachment merely prevents aliena- 
tion but gives no priority to first attach- 
ing creditor. 38 Mad 221=29 I C 239. 

—Attachment does not confer title by 
way of charge or otherwise 00 the attach- 
I mg creditor, but prevents private aliena- 
tions only and not Court sale of attached 
property. A I R 1921 Mad 30=44 M 23’^-40 
M L J f55=(192l) M , W N, 53=62 i C III. 

—Attachment neither passes title, oor 
creates miy charge on ' the property, ' and 
as such , it gives no cause . ■' of action for a 
suit by reversioners for a declaration 4 
.1 R 1929 Lah 9P=10 Lah L J 491=30 P L 
R 6=10 Lah 543=113 ! C 907. 

—Attachment of property subsequent 
.to its mortgage or encumbrance created 
pendente iite is not binding on niort 
gagee. AIR 1921 Cal 801=33' C L J,7£*42 

I C 167. 

— Attachment affects only the right, 
title and interest of the iudgmept-debtor 
at the date of attacimient and does not 
affect rights created by judgment-debtor 
ag.iinsl him. prior ..to' attaehmtot. -21 C W 
K 158=23 C L J 115=341 C ^5J., 




.%m 


l)ESAI’S?Aa INDIA CONSOLIDATED CIVIL DIGEST 


mi— H34- 




C P. c. (IMS) SEC. 64 {Cmtd) 

<J) Attachment does not 

— An attaching creditor woh- 

itoe rights that the f haA 
anent does not affe^ ^al 474 =iiidEnl 

•.si.”. ». w 

-Attachment is not ^“ding from_ the 
date of order of attachment, but when al 
t'^ocessef of attachment necessary under 
t?effect valid attachment have been 
V T B 19" I Pat 58=9 Pat 860=12 B 
rT 398 iidlul (l931) Pat 94=129 1 C 142. 


( 4 ) Claims enforceable under the attachment. 

-Private allenatiou m void only^as 
against all claims enforceable under the 
attachment. Attachment ceases wi.h the 
fnd of execution of proceediugs, and no 
claim for rateable distribution of other 
d^Fee is cognisable it attachment has ceased 

^12 1 C 572=35 B .516=12 Bom L R 977. 

—The purchaser is subject to the 
same liabilities as the judgment-debtor was 
“““ does not by reason nf his ^nsfer get 
higher rigitts W M 

— S 64 invalidates a purchase during 
■neudeney of attachment against r, 11 claims 
Mforceable under it and purchaser is not 
.entitled to a lien for his purchase-money. 

34 I Vr 34. 

—Temporary diseontimiance of atta- 
doii^ not^effect the decree-holder’s 
rights. Alienation daring attaehmeut la 
invalid. Decree -holder cannot claim benefit 
of 's. 60 unless he has secured title from 
the Court and has a claim enforceable i 
under the attachment. 2 Lah L J 99, 
—Irregular dismissal of execution 
proceeding does not terminate attachment, 
and where a decree is attached in execution 
of another decree, alienation of the former 
decree is void as against the claims enforce- 
able under the attachment and the holder 
of the latter decree is entitled to proceed 
with execution. (1916) Pat 353=48 I C 786, 

— Words “All claims enforceable under 
the atiachment ” do net refer to “ All 
claims of attaching creditor enforceable 
under that or any subsequent iittachment 
under that or stny subsequent attachment 
under the same decree. A I E 1923 Pat 
564=4 P L T 409=77 I C l. 
-—The meaning of the word * enforce- 

II. a •_ . _JL — in__ . • n 


c. P. c. (1998) SEC. 64 (C’oHid) 

(4) Claims enforceable niider the ^ 

^ ^ ittactiiiieiit, {(jmmtq 

+ A' I ‘R m26 Mad 307=49 M 

enforcement . A I R « ^8=97 I C 4%. 

— Claims under attachment oesise to 

be enforLablo with the eud of ut a.*m™ t 
by satisfaction of 

Btm 545=30 Bom L gt,'/ 

-Purchaser under a “‘’"oy-docrc. 

bo..d bj «»rt» mSt'b' 

— Obieotion that transfer is void f^aii 
be taken by only k 

-No claim is enforceably nder atiacb- 
ment within the meaning of 

ST8^,mf BufilS 

Bom 545-00 Dou 318=115 ! C 414. 


—A transferee of property pending 
its attachment in execution '’f, ^ .j| 

ontitled to .apply to aside the sale held 

ru^Stlol^e'attachmeutontte^g^^^^ 

of material irregulmt^ W 781=140 I C 600. 


( 5 ) Claims for rateable distribution of 
assets are claims. 

-Property attached by two decree- 
holders, was ordered to be sold under first 
attachment, but amount due under first 
decree was deposited prior to the sale, and 

the property was sold privately lo anoDier 

—Private alienation subsequent to 
attachment is void against all «« dainis 
Af the creditors applying for rateable dis- 
FributioTT asses'" after that pnvaie 
FuenSion was made Claims to rateable 
HriSon by subsequent creditors are 
only claims Ltorceable under the attach- 
ment and as such if attachment ceases, 

lS.tr “fBoSTtlfl-f.f?™. 

—First attachment ceasing to exist ou 

compromise of the claim survives for the 
Fnreose of second decree-holder by force 
Ff Ms application for either liable dis- 
tribution or second attachment ...id as such 
Kale after the r^raproixuse is void 
" Cat 1 64 13 Bom L B 1189=12 1 C 922. 

—Private alieuation duiing the coiiti- 
nuance of attachment which has been 
FS is voidable by nou-attaching decree- 
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C. P. C. (I WS) SEC. ^ I 

(§) Clalnis for rateable 

; of assets arc claims, (Contd) j 

iioiders applying for rateable distribiuion 
•nnder a subsisting attachment, 33 M L J 
707=22 LT 46l=(1917) M W N' 882=41 

Mad 265=7 L W 298=4 3 I C 539 (F B). ; 

—Alienee under a private alienation 
k not affected by subsequent claim for 
rateable distribution, AIR 1921 Gal 801 
=33 C L J 7=62 I C 167. ( Dissented from 
in 1926 Mad 307 ). 

—All subsequent claims for rateable 
(listributioii by execudon creditors before 
the assets are realised are claims enforce- 
able under the original attachment. A I 
R 1922 Dorn 241=24 Bom L E 364=46 B 

895=69 I C 161. 

— Apart from attachment under which 
claims under S. 73 are enforceable, no 
priority is given under Explanation to S 64 
A I E 1921 Oudh 176=6 0 L J 358=66 I C 

642. 

— Explanation to S 64 aims at secur- 
ing priority to the prior attaching creditor 
for full payment of his decretal amount 
over ‘r.*? private transferee. Transfer of 
property peii'i^ing attachment is void not 
only against the attaching creditor but 
against all creditors applying to court for 
attachment or rateable distribution before 
sale, if the alienee fails to discharge the 
claim of the prior attaching creditor and 
permits the sale of the property. A I E 
1926 ^ind 177=20 S L E 111=93 I C 366. 

— Provisions of r 89 0 XXI are not 
controlled by the explanation to B 64 A I 
E 1927 Mad 445=52 M L J 157=109 I C 82. 

— Xo claim for rateable distribution 
Giu'i be put up by a person merely vjbtaining 
attachment before judgment. A I E 1928 
Bom 545=30 Bom L B 1488=Ind Rul (1929) 
Bom 318=115 ! C 414. 

— Attachment in execution of decree- 
Ixifore auction sale another decree-holder 
applying for execution and rateable dis- 
tribution — judgment-debtor making private 
transfer — he, paying decretal amount to the 
first decree-holder — subsequent attachment 
and sale by the second decree-holder— sub- 
sequent purchaser’s title as against private 
vendee. A L R 1933 N 82. I 

— Salary of a Government Officer j 
attached in execution of decree amounts to 
assets within the meaning of S 64 and as 
-such it can be claimed in rateable distri- 
bution by the party attaching it sub- 
sequently. 14 Bom L E 633=i6 I C 640. 1 

— Piaintiff, having obtained a money- j 
decree against one B got certain property 
belonging to B attached in execution of 
the decree. The execution was thereafter 
tiansfened to the Collector. While the 
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C. P. C. (1908) SEC. 64 (Conid) 

(5) Claims for rateable distribution of 

assess are claims. (Concki) 

execution-proceedings were pending before 
the Collector the plaintiff obtained another 
money-decree in another suit against B and 
in execution of it the same property was 
again attached. The proceedings under the 
latter decree were also transferred by the 
Civil Court to the Collector. While the 
Collector was in management of B's pro- 
perty and taking steps for the execution 
of the first decree, the plaintiff informed 
that, as B had srtisfiecl the decree, the 
necessity for sale had disappeared and that 
the darkbast could be disposed of This 
was done and the papers formally forwarded 
to the Court. In the meantime, B executed 
a deed of sale of the property to the 
defendant in consideration of the latter’s 
satisfying the plaintiff’s first decree and 
other debts of B. The plaintiff obtained 
a third decree against B in execution of 
which the property was sold through the 
Civil Court and was purchased by the 
plaintiff himself at the Court sale, He then 
sued for a declaration that the property in 
the hands of the defendant was liable to 
be attached and sold in execution of his 
second decree which remained unsatisfied. 
Held, (1) that the sale in question was not 
void as the decree presupposed a decree 
which had to be satisfied and which was 
therefore, capable of execution. That could 
not be said of a decree, which its holder^ 
by his declaration to the Collector or was 
not subsisting but acknowledged to have 
been, satisfied. (2) That s. 276 CPC 1882, 
did not apply, since, though the attachment 
had existed at the date of the sale and was 
never formally raised darkhast claim having 
been satisfied was no longer enforceable 
under it. Held, further that the second 
attac..ment itself was illegal under the 
provisiciis of the last portion of the first 
paragraph of s. ^25- A, and it could not 
affect the private sale to the defendant by 
B; and that the sale was not iik^gal and 
void under s. 276, there being no claim 
enforceable under such an attachment. 
Held, also that the sale could not be 
invalidated, even under the combined effect 
of ss, 276 and 295 read together. 13 Bom D 
E 977=12 I C 571. 


( 6 ) Contract for sale* 

—Bale in execution of a decree of 
property already sold by judgment-debtor 
before its attachment, does not affect the ^ 
rights of the private purchaser even if the ' 
property had once been attached before 
ihe private sale under a different decree., 
44 Cal 662=3^ M L J 425=21 M L T ?44=5- 
L W 711=(1&17) M W X 473=21 C W N 
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•C. P. C. (1908) SEC. 64 [,Contd) 

t|6) Contract for sale. {Qondf^) . . 

5a5=25 C L J 508=19 Bom L R 4*24=15 A 
L J 382=1 Pat L W 425=40 1 C 242=44 I A 

. 72 (P C). 

— ^Promisee under an agreement for 
sale entered into by the judgment- debtor 
before notice of previous petition for 
execution by Httachinent and -sale was 
served upon him, is entitled to assert his 
rights in execution proceedings. A I R 
1921 Mad 30=44 M 232=40 M L J :B5=(1921) 
i M W N 53=62 I C 121. 

— A person, who has agreed to pur- 
chase immoveable property, can claim to 
raise attachment, and the attaching decree- 
holder is bound by the title of the former 
if ne has perfected his title by obtaining 
transfer t 'l himself A I R 1924 Mad 610= 
(1924) M 'W N 329=34 M L T 110=19 L W 

• - • 455=46 M L J 361=80 1 C 388. 

—Where before issue of attachment 

against vendor, purchaser pays purchase 
money and takes possession, his rights are 
hot affected by attachment merely because 
sale-deed was executed daring attachment: 
A I R 1925 Rang 382=4 Bur L J 166=92 

I C 777. 

—Attachment is not affected by 
agreement to sell entered into before 
attachnient as it does noc create any 
interest or charge on the property A I' R 
1929 Cal 494=33 G W N 805=57 C 274=Iiid 
. ,RaH1930} Cal *269=122 | C 637. 

• —Mortgage executed by Court pur- 
suant to d^ecreti for s[)ecitic performance of 
agreement to' execute a mortgage is not a, 
<?ontract for sale and is valid as against 
■afi attachment of the same property effected 
a'fter Uhe decree ‘f«)r specific performance 
• but before the execution of the mortgage 
by Court. 31 Bom h R 117=139 I C 610= 
A 1 R 1932 B 301 = r R 1932 B 524=A I K 

S912 B 166. 

— Sale by judgment debtor in pur- 
suance of pre-existing contract— Purchaser 
entitled to property a.s against attaching 
creditor or iiuction purchaser of property 
*8.;^ 5 M L W 2.34=38 1 C 107. 

. — Maintenance suit by Hindu widow- 

— Attachment of husband’s estate 
l^fore decree in suit-Sale after decree, — 
Maintenance decree, binding on purchaser. 

See 25 1C 759. 


;.C. 'P. C. (1908) SEC... 64 (CoMy 
1.(7) Contrary to sncIi attaciinient. iGovidd) ' 
i — B. 64 only avoids ininsfers contrary 
to, and not during attachrnenr. H does not 
prevent a person who has Jittached a debt 
^ from adjusting his claim, arranging that 
' the debt of the 

. over to hiuiself. A I R VJ.A 25 t>-^ 

; . 7-a ) .Effect . of Attachflieat , 

^ — Atta<'d'»jn6nt how invades, .rights see 

■; ^ . ■. .9 I C 663. 

i . —An order of attachme.nt ' ■ by the 
: Civil Court covered the propeiiy actmilly 
attached atid cannot be held by implicati<.>n 
! to to other property of the judgment.- 

; debtor"^ .has ceased to, be the owner of the 
^ entire property originally attached 20 I C 43. 
1 — Effect ‘of—lusolveucy of judgment- 

; debtor— Order of Ad miiiistrati(.>n— Effect of 
i attachment- sale of the order-Right of 
i atlachins creditor. Pres Towns Insolvency 
■' Act, Ss^53,. in8 and 169. see 44 Cal iOI6. 
1: ’ ■ ■ see also 15 I C 860. 


( 7. } Contrary U S'icli attachment. 

rttichiag creditors are paid 
oil an i their sait.r? are dismissed, private 
pie of property unier attachment before 
julgnerit 13 not contrary to attichment. 

, A i R 1928, Bom 54o=.30 Bom L R 14S8=lnd 
Rur(l'929j Bom 318=115 I C itL 


\ ’ , (8) Effe-fft of order of adjudication 

I op attaefiment 

^ —Assignment ' of a decree already 
: subject to “■ attebment tliougb ' valid .as 
! between the parties is subject to the nghu 
I of attaching creditors, and the assignee has 
' only permissive right to e.xeciite the decree. 

I No' difference will^lie creited by insolvency 
i of assignor after fissignuieiit, and steps t^au 
; be ■ taken by the Official Receiver witli 
i rewd to- the vesting of or distnbiitioa of 
5 the proceeds of die decree , .if and wJie-n 
: realized. A I R 1927 Mad I02.k2!9271 M 

W N 680 =: I -'6 i c 606 . 

' —Attachment of properly l-y Gourc 
is not analogous to vesting order by which 
; the rights of insolvent are vested in the 
i Official Assignee. A I R 1928. Mad 735=51 
i M 4 7=(1928" M W N 294=28 L W 109=55 
■.! ^ . 'M L J 175 (P B)=li2 I C 541. 


'■ ■ ■ (9) Effect of strtoi off execotioii 
' proceedings or removing them from fife. 

• —Dismissal of execution petition does 
‘ not affect prior attachment before judgment 
' where records relating to attach men, t hefor.-, 

; judmuent had been destroyed, realtacliment 
! in 'execution, exmajore Cantela of pre- 
i pc-ties already attached before judgmerm 
does not amount to abandonment of prior 
iattchirmnt. 1 L W 932=2S_ ! C Si. 

; —An order merely dismisiug an 
j application for execution has not c he effecti 
i Qf raisin'-'^ the attachment whidi ensurt;}^ 

* for the benefit of the decree-holler if ic 

1 is set aside in appeal. 8 ..A b J G19=!0 I 
! C 243. 
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C. P. C. (1908) SEC. 64 {ConMl) ; 

■(9) Effect of striking off esecution proceedings 

. ' or removief tlieni from file {Crynhl) 

^ ^ ^ of the do;';i*ee vi p.irt 

'only oertilied to the (Jour fc has rior '■ the 
‘eifect. of raising attachiirMit,. 10 A L oT 

165=15 I C 677. 

— Per Wallis, _ C J— Att^ichineut stroe-k 
off is presumed to l>e tibaudoned if no 
■steps have been f tken to keep alive decree 
except keeping decree alive for statutory 
.period. A I H l.)21 Mad 60-44 M 2B2=40 
m jj J (r)=(1921' M W N 53=62 I C 12!, 

— TransFers made not , during couti- 
muauce of attachment are not governed by 
s. 64. Dismissal of execiation application 
raises attachment. AIR 1922 Nag 81=66 

r C ^:50. 

— OXXI, T. 57 contemplates dehuiU 
■of the decree-holder in the discharge of 
some obitgation laid on him by the code or 
rules framed under it as a' ground for 
dismissing executi(>n application Dismissal 
of exLCution application on decree-holder 
failing to pay batfa and file a schedule of 
the immoveable properities required to be 
attachment, as ordered by the Court, is not 
■a Dismissal: under 0^ XXI, . r. 57 and the, 
attachment already subsitsting cr. the pro- 
■pert.f does oof; cease. AIR 1923 Mad 703 
=(1923) M W ,N 529=45 M L J 315=75 I C 

49i. 


—Alienation during first attachment 
■v^-MOh ceased under, 0, XXI, r. 57. is not 
void as against a purchaser under a second 
'■attachment. 97 | q 547^ 

—When the amount due under the 
writ of execution is paid and the atta(jh- 
ment comes to an end, there are no 
further claims enforceable under the 
attachment in respect of which the 
alienation can be said to be void, and 
e.x pofit facto the alienation is rehabilitated 
in law. if) li 199 (203)=138 I G 2f)l=A I R 
1932 R 103=1 R 193211 156=A LK I9J2 R 234. 

^ — Applications to determine mesne 
profits are to be heard as applications for 
execution. Their striking off does not 
finally decide them— 28 Calc 242 but see 

37 I C 997. 


—Revival of alfadiment— Where an exe- 
-cutioii sale is set aside for any reason other 
than default on the part of the decree- 
holder the attachment which had been 
obtained prior to t m first sale revives to 
support a subsequent application for exe- 
cution, fresh attachment Is 

necessary o Pat h J 3'10={1918j Pat 343=45 
' ■ ^ . 1 C 589, 

^ — Restoration of attachment once set 
aside by mistake reverts the parties to 
position at the time of original attichmenf 
i-enderiiig void all private alienations of 


: C. P. C. (1908) SEC. 64 (Contd) 

{9-a) Effect of removal, suspensioa, or revival 
of attaciiment (Co/idd) 

the property during intervaL 42 All 89=17 
, A -L.J 901=52 I C Hh 

— Reversal of a decree in a claim suit 
in appeal revives the attachment once 
raised and renders transfers during intervid 
invalid, A I R 1922 Xag 138=4 K L J 213= 

65i,C.22a 

. —Attachment released on claim on 
the attached property being allowed, revivoft 
on a suit by attaching creditors challenging 
the claim being decreed AIR 1922 Mad 
176=45 M 84=41 M L J 393=14 L W 371 = 
(1921) M W N 642=69 ! C 642. 

—Person taking transfer after attacli- 
ment is validly withdrawn though under 
misapprehension, is not alFected by a 
subsequent attachment. AIR 1929 Hang 
229=7 R 201=Ind Rul (1929) Rang 263=118 

- I C 615. 

—A decree was passed against one H 
and his property was attached in execution 
of the decree. An appeal was filed in the 
High Court and during the pendency of 
the appeal the execution case was struck 
olf on account of the decree — holders 
default in paying certain requisite fees 
The decree-holders after the disposal of 
the appeal, applied for the revival of the 
execution proceedings and they prayed for 
the sale of property already attached 
Meanwhile the judgment-debtor made a 
gift of the property in favour of his 
mother who sold it to the defts. Held, that 
the attachment was not withdrawn bj 
reason of the dismissal of the applicatioli 
for -execution and , the transfer by the 
judgment -deb tor during the pendency of 
the attachment was void. 37 All 542=13 A 
L J 750=30 i C 781. 


( 10 ) Effect of winding up order on 
attaclirnenh 

— The effect of an attachment is cniy 
to prevent qirivate alienation it does not 
confer title. A vesting order passed by ii 
comptent foreign Court is a transfer l>y 
operation of law, and the right of the 
Oificial Receiver override those under an 
earlier attachment in British India. A T K 
1931 Mad 474=33 L W 562=(1931) M W X 
444=Iad Eul (1931) Mad 649=54 M 727=132 

I C,29T. 


( U ) Liability for unlawful attadinjeot 

—In India the attachment is made at 
the risk, of the attaching creditor and be m 
responsible for any results which epp 
traced to an unlawful attachment carfiel 
out upon application made' by him. In felii 
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C 1^, C (1908) SEC. 64 (Contd) 

{ H ) Liability for unlawful 

attachment. (CoHcW) 

ca^e of sale in execution in India, although 
there is no warranty given by the Court 
or by the officer entrusted with the duty 
of carrying out the sale, there is a warranty 
by the decree-holder that the property 
does belong to the judgment-debtor. The | 
property is sold as the property of the 
judgment- debtor on the representation to 
that eiSect made to the Court by the 
decree-holder who is taking out execution. 
A stranger whose property is sold behind 
his back without any authority does not 
need to have the sale set aside. 14 0 C 343. 


( 12-13 ) Private sale to decree bolder. 

— A direction in assignment to pay 
fiebt caa be revoked before payment only 
if the debt is unsecured. Where mortgagee 
assigns his rights after they have been 
attached directing the assignee to pay off 
the attaching creditor out of the considera- 
tion money, payment by the assignee to 
the attachment creditor is not void as 
against other creditors even if they had 
attached the money in assignee’s hands 
before payment. 1 L W 977=26 I C 223. 

-—Attachment of property falling to 
. another person by reason of award pending 
attachment, and consequent execution sale 
only take effect subject to award. Purchase 
by attaching creditor subsequent to a 
decree in terms of award, is good only 
• subject to the decree. 35 M L J 441=24 M 
L T 477=8 L W 582=48 I C 123. 

—Property attached by two creditors 
before judgment, but sold and purchased 
by one creditor in execution of his own 
decree, cannot be attached or sold by the 
other creditor in execution of his decree 
because after the purchase by first creditor 
at execution sale, the judgment-debtor 
retained no interest in the properfv 38 
M L J 441=11 L W 349=55 I C 626 

( 14) Private transfer. 

—Decree passed during pendency of 
machment of property, in terms of a 
t>ona fide award transfering the property to 
a third person is not a private trnsfer 
A I n 1922 Mad 221=45 M 103=41 M L J 
.J57=14 L W 624=(1921) M W N SoiaS 
rn . I c 

Whether a private transfer wfthin the 

iaeaning of &, 64 see ALE 1933 p c 

BLEusseui^ 

—Sale of attached properry by third 


C. P. C. (1908) SEC. U iContd) 

, (I i) Private' transfer. '(Comd) 

■ party prior to attachment- Judgment-debtof 
not party to Consent to such sale given by,, 
after attachment- Alienation pending attach- 
ment-Consent amounts to- Alienation nob 
valid as against decree-holder U!ider B. B4. 
1932 P C L 830 (831-2) (Civ)' A I E mt 

L 830 (Civ), 

—Transfer, of attached, property by 
judgment-debtor pursuant, to a decree for 
partition on foot of an award is not a 
‘♦ private transfer, ” though the arbitration 
itself was private. 63 M L J 664 (669-70) 
=9 0 W N 829=36 L W 456=1932 M W N 
1063=16 E D 522=1932 A L J 009=13 L. 
E 350 (Eev)=56 C L J 324=36 C W N 1129 
=I E 1932 P C 285=139 I G 85=A I R mi 
P„CJ35 (P C> 

—Attachment is not complete until it 
is duly intimated under 0 21 E 54 andl 
in absence of such intimation, alienation 
pending attachment is not void. Decree- 
holder permitting alienation to be notified 
' in sale proclamation is estopped from ques- 
tioning its validity. 3 O L J 422=36 1 C 732. 
r —Where a decree-holder holding two 
3 decrees against same judgment-debtor 
i I attached and sold certain properties of 
5 the judgment-debtor under his first decree 
. but the execution sale was set aside under 
> 0. 21, E 89 and the decree was satisfied 

, out of deposits, he cannot satisfy his 
5 second decree from the same properties 
J without separate attachment, and as such 
subsequent private alienation of the same 

■ before second attachment is valid. 7 L W 

573=45 ! C 782*.. 
-Attachment-Private alienation- A lie- 
; nation nob void unless preliminaries by 0 2!,. 

' E 54 have been observed.. • See ■ 26 I C 204= 

. . .. . : i 01 JS49. 

J —Applicability of— Aitachment-Ciaim 
1 suit — Private alienations by ebiimant— Dig. 
1 Pendehs See 32 M h J 374=40 Mad 955= 

. (1917) M W N 284=5 M L W 519=38 I C 77 L 

^ Eights acquired subsequent to- 

• attachment are void, and as such, mort- 
gage effected subsequent to attachment 
cannot affect rights of the purchasers at 
sale of the property. 23 O C 18=55 I 0 

f * ‘ 481=7 0 I J I. 

a- . — Where subsequent to compromise 
^ of one decree under which propertj' was 
attached an application was made by an- 
I other decree-holder for attachment or 
S rateable distributien any private alienation 

• after the subsequent attachment is void, 

t 13 Bom L E 1189=12 ! C 921 

■ —Alienation pending attaclunent is 
! inoperative against execution purchaser 

• even if decree-holder is not prejudiced. 

• 20 I C 241=( see aho 11 W E 1=2 BLR 

49 F B ). But see 30 i C 238. 
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•(14), Tfivate , transfer- (Contd) , 

—Transfer by judgment'^debtor of his 
property under attachment is inoperative as 
against a subsequent judgment- creditor, 
•oven though his decree is passed after 
iransfer, but attachment is made before 
transfer. , 33 I C' 492. 

— Decree-holder unable to satisfy his 
•decree out of the unsold portion of property 
aittached can proceed against the portion 
«oId privately by judgment debtor. 34 I C 

91. 

—Transfer pending attachment — Right 
of transferee to apply under 0 21, R 89 
C. F Code, see, 36 ! C 510. 

—Private alienation of attached pro- 
perty is prohibited only from the date of 
proclamation under 0. 21 R 54 (2). 42 Mad 
’844=37 M L J 375=10 L W 3fl=(1919) M 
W N 678=26 M L T 281=53 1 C 207 (F B). 

— Private alienation by judgment- 
debtor pending attachment which has 
subsequently been raised, is valid against 
.a non -attaching creditor applying for 
rateable distribution, 5 P R 1919=49 I C 

134 

— Mortgage effected subsequent to the 
■setting aside of sale under attachment is 
valid against second attachment effected 
subsequent to it AIR 1921 xAli 45=43 
A 399=19 A L J 221=60 I C 846. 

—Attachment of property renders 
its private transfer only voidable and not 
absolutely void’ 63 I C 108. 

— Private alienations are not merely 
voidable. AIR 1925 Mad 338=47 M L J 

913=85 I C 3i9. 

— Purchaser of property usufructua 
rily mortgaged during pendency of attach- 
ment and subsequently sold, must sue 
lor possession within 12 years he took 
symbolical possession. AIR 1926 Mad 
966=51 M L J 143=24 L* W 263=97 I C 718. 

—Sale of property in execution pre- 
vails over the private sale of the same 
■effected pending the attachment by the 
attaching creditor, but the charge for 
amount of incumbrance discharged by the 
alienee must be discharged. A I R 1926 
Mad 1082=51 M L J 358=24 L W444=(1926) 
M W iS| 737=97 I C 932. 

— Sale of property subject to attach- 
ment is valid if the sale-deed was registered 
; after the attachment was released. AIR 
1927 Nag 289=103 I C 65, 

— Where subsequent to the decree* 
property attached before judgment is 
,:mortgaged to a third person, the mortgige 
•can be challenged by the decree hoider 
. auction -purchaser even though the mortgage 
was mentioned in execution application and 
in sale proclamation. A I R 1928 Bom 444 
, =30 Bom L ,R; 1136=1 1 3 I C 353. 


C. P. C. (1908) SEC. 64 (Co?ikl) 

(14) Private transfer# {Concld) 

— A money- decree can be transferred 
even if it is attached, and the transferee is 
entitled to have his name substituted in 
place of assignors and to apply for execu- 
tion under. tXl R 16 A I R 1929 Pat 1= 
7 Pat 726=9 P L T 822=113 I G 673; 
Attachment before judgment does not 
affect prior transfer. A I R 1928 Bom 545 
=30 Bom L R I488=Ind Rul (1929) Bom 
318=115 I C III 
— Transfer of interest is involved in. 
an assignment of debt or fund, equitable 
or legan AIR 1929 Rang 229=7 R 201= 
Ind Rul (1929) Rang 263=188 I C 615. 
— ^No sale is rendered void against a 
bonafide purchaser, by a temporary injunc- 
tion restraining alienation of property 
pending decision of suit. AIR 1930 IialEi 
858=lnd Rul (1931) Lab 32=128 I C 304. 
—Whether the operation of a registe- 
red deed from the date of execution is 
in any way affected by attachment of 
property between dvite of execution and 
registration, see ALE 1933 0 33=59 C 
1176=36 OWN 733=A I R 1933 C 242. 


( 85 ) Private transfer under 0 28 R 83. 

— Auction purchaser is not bound by 
mortgage during attachment even if it was 
entered into to pay off another attaching 
creditor. AIR 1922 All 443=44 A 714=248 
A L d 722=68 I C 79®. 


( 86 ) Where an attachment has been made, 

— It was to give eifect to this ruling 
that word ‘‘contrary to such attachment*’ 
were substituted for the words “ during 
the continuance of the attachment ’’ which 
were too wide and liable to be miscons- 
trued to mean any attachment. 


—Attachment of property before judg- 
ment which is mortgaged subsequently is 
ultra vires and does not affect mortga<j?e 
if procedure of r. 5, O. XXXVIII is mst 
followed. AIR 1922 Nag 238=68 I C 188. 


—An attachment is not effectual till 
the prohibitory order is posted in the 
Dourt-house. Though the registration of 
ihe mortgage deed was subsequent to the 
posting of the prohibitcry order in the 
Jourt-house, yet, as, under S. 47 of the 
Elegistration Act, a registered deed operates 
troTn the time of its execution and not 
merely from the time of its registration, 
;he deed took effect before the attach nent 
>ecame effecfcud and prevails over the 
Atachment. 59 C 1176 {Il79“80)=36 C ^V” M 
733=A i R 1933 (: 
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Z. P. C, 1908) STC U (C6Pifi,) 

(16) Where an attacfiinent has been 

made. (GowcZf/) 

— Attachment is not complete nntil 
It is made in manner provided by 0 21 H 
54, and as such alienation of property 
after order for its attachment, but before 
its actual attachment in pursuance of 0 
21 r. 54 is nOt invalid. 8 G4 does not raise 
the question of bonafides of the alienee 
42 Mad 565=36 M L J 284=26 M L T 45 

>50 I C 26!. 

— No prohibitory order restraining 
payee of a pro-note from receiving money 
under it has the effect of an attachment. 
AIR 1923 Mad 317 (2)=(1923) M W N 91 
=46 M 415=17 LW 314=44 M L J 206=72 

I C 189. 

— Subsequent attachment relates back 
to the time when first attachment was 
made if the latter was released wrongly. 
But if attachment is validly released, 
interest created in meanwhile must I >e 
recognized by Court. A I R 1924 Cal 744 
• =51 C 548=39 C L J 418= 81 I C 22l. 

■—Property attached by one creditor 
cannot, by any act of another creditor, be 
put beyond the reach of the former. A I 
R 1927 Mad 1147=39 M L T 196=26 B I 
209=105 I C 246. 

— In absence of a proper guardian, no 
•.order absolute tor attachment before judg- 
•ment can lie -made. But the fact that \ 
guardian proposed comes and sayvs he is 
toiwilling. to act, does not invalidate a 
conditional order simply preventing ali- 
enation of the property pending the dis- 
posal of application. The conditional order 
made absolute is binding on the property 
but during the subsisfance of the con^^ 
tional order, the purchaser of such property 
can object to the conditional order beiti^ 
made absolute. A I E 1928 Mad 1=I06 I C 

142. 

^ ^ —Where attachment of property con- 
s^istifig of three fields is made and one 
nud IS sold in execution ' of the decree 
attachment hy another decree-holder of 
the^ remaining two fields subsequent to 
their mrjtgiige does not enure for the 
bentfit of such decree-boJder but that the 
inortga|ee having a better title to them s 
entnltd (hereto. A L R 19J3 n“.19' 

effect from dlte^o'f’court’t order tut 

— Attachment made in manner nre.:' 

crii ed I t 0 21 I'c. Pres- 

.xe.ferred loin s.’f:4. There is t 
'he t V c en ol d a i : d new cc de " p 

li^sioc of a snrrhifaee, i 9 1 c Uf ,'n^ 

appeal from 32 foS. 


C P. C. (I90S) SEC 64 (CWrf) 

(I'T) Miscellaneous Cases 

—Ancestral property— Liability _ to' 
attachment oiKler money decree against 
male proprietor after his death, when 
the property has passed to his widow. Hm 
■ .■ V' ■. ,_,,29 1C 572* 

C P.. C. (1908) SIC 65. 

. ■ ; ... ■; Synopsis, 

( 1 ) General principles scope and object:— 
(a) General 
( b ) Decree-holder > 

( c ) Effect of new interpretation of 
i law 6n sale 

(d ) Effect of vest log order in insol- 
vency proceedings 
{ e ) Immoveable properity 
(f ) Land Revenue Sale 
( g ) Limitation 
( h ) No title guaranteed 
( i) Registar's sales . 

( j ) Bale of mortgaged property under 
money decree 
( k ) Secoiicl appeal 
( 1 ) Sheriff’s sales 
t m) Silence of creditor: fraud 
( 11 ) Silence of debtor 
( 0 ) Widow: represntative 
■ ( 2 ) Effect of reversal of decree upon sale- 
where, decree reversed' after •mn- 
firmation of sale 

(3 ) Effect of reversal of decree upon'snie 
where decr>^ reversed before confirma- 
tion (if Side 
( 4 ) Mesne Profits 
( 5 ) Eights of Purchaser 
>-a) Sale-Certificate 
( 6 ) Sale, validity of 
( 7 ) Suit for possession by purchaser 
(8 ) Testing of i>roperty in purchaser 

(9) What passes under Court- sale 

(10) Miscellaneous Cases, 

( I ) General principles, scope and object 

■ —(a J. GV/crab'-This section is exactly 

opposite in effect to the corresponding 8. 
316 of the old Code. The title to the 
property sold i.s now io vest in the pur- 
chaser from the dide of the sale. For a 
history of the legi^laiicir on this point 
see under headings ( 5-a ) and ( 8 ) infra. 
As to the effect of the change in the new 
Code on Bengal Tenancy Act. See 23 I C 

iOO. 

—■(c) Effect of new interpretatioii of law 
on sale:— In execution of a decree against 
the holdei ly custom of primogeniture of 
an impartible zemindari, his right, title and 
interest was sold in 1876. By the law as 
then interpieted, nich holc.'er had only a 
limited interest and' no power of alknation 


im 
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c. P. C. (i 908) SEC. 65 (Co««rfj 

(I) General principles Scope and 

object. (Cotitd) 

beyond Ills life tlaie. Subsequently, this 
interpretation was reverse d by the Judicial 
Coiiiruittee, which decided that the holder 
of an impartible estate had an absolute 
interest and made it alienable, unless a 
custom against alienation was proved. In a 
suit by a purchaser at a sale against the 
successor by survivorship to the judgment- 
debtor for possession of the subject of the 
sale on the ground that the plaintiff had 
purchased an absolute interest in it, held, 
the reversal of the previously received 
interpretation of the law did not displace 
its application to the eontracii contained in 
the certificate of sale in 1876, the parties 
to which were bound by the law as them 
understood, and that only the life-interest 



94 I G b8=23 L W 349=A I R 1926 M 851 

and 37 M 22. 


(2) Effet of reversal of decree upon sale where 
decree reversed after confirmation of sale. 

—Reversal of decree in appeal does 
not affect a bonafide purchaser in execution 
of decree pending the appeal, “Goodfaith” 
means absence of fraud, relation of agent 
or benamidar to decree-holder etc. 30 M 
lb J 497=19 M L'T 381=(i916) 2 M W N 

73=34 I C 760. 


(3) Effect of reversal of decree upon sale where 
decree reversed before confirmation of sale. 

---Between, the Court Sale and its con- 
firmation the judgment-debtor is entitled 
to have the Sale set aside, and the pur- 
chaser has in equity a good title, and as 
such, money spent by the latter on the 
property after the Sale cannot be recovered 
from the former if the sale is set aside. 
AIR 1928 Pat 552=9 P L T 795r|il | c 

, 243. 


C. P. C. (1908) SEC. 65. (Contd) 

(4) Mesne profits. 

— Auction-purchaser’s right to claim 
profits relates back to the date of sale 5 
0 L J 31=45 I C 248. 


(5) Rights of purchaser 

Synopm. 

(1) Father’s debt. 

(2) Purchaser at auction-sale 

(a) General 

(b) Money-decree 

(c) Mortgage-decree. 

(3) Right to recover purchase money. 

(4) Sale when void or voidable. 

(I) Father's Debt 

—Where in a suit on a mortgage a 
decree absolute for sale has been obtained 
against a deceased _ mortgagor without 
substituting or mentioning his sons as his 
heirs and a sale has taken place, the sons 
cannot challenge the sale, 28 C 73 ref. 
Sons under the Mitakshara law have not 
right to redeem the self- acquired property 
of their father sold in execution of a 
mortgage-decree obtained against the latter. 

35 I C 404. 

—Setting aside— Decree against Hindu 
father on foot of a mortgage— Sons not 
parties — Sale in execution — Purcha.se by 
decree -holder— Sons not entitled to redeem 
in the absence of proof of immorality or 
irregularity of deft, See 1 Fat L W 197= 

37 I C 833, 

( 2 ) Purchaser at auctmi-^sale 

— Title of bonafide purchaser at 
execution sale is not affected on the 
ground that the decree has been set aside 
in appeal 30 M L J 407=19 M L T 381 
=(1916) 2 M W N 73=34 I C 760 see also 
19 M L T 93=32 1 C 391. 


—Confirmation of the previous sale 
of property through one Court prevents 
its subsequent sale through another Court 
in execution of another decree from 
materializing although confirmed, but title 
by second sale dates back from the date 
of the sale, if the first one is not confirmed 
and set aside. AIR 192 1 Bom 483=27 
Bom L E 963=88 I C 962 
— Under the present section, however, 
the decree under which the property is 
sold need not be sub.sisting at the time of 
the confirmation of the sale. 


— Title of auction-purchaser vests in 
him as from date of sale, and as sueli 
dealing with the properly by previous 
owner subsequent to that date is that of 
a trespasser. 9 O W N 948=140 I C ofM 

= 16 R I> 567. 

— The title of the auction- purchaser 
is derived from the sale and not from the 
sale certificate It accrues on the sale 
becoming absolute but takes effect from 
the date of sa’e itself. The sale certificafe 
is merely evidence of title of the auction- 
purchaser and not the title deed in the 
sense that the title is eonveyed or created 


^’41 41 iu f'l) 
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(5) Riglits of pnrcUas&u iCo7itd) 

(2) Purchaser at auction Sale. {Contd} 

by it. The word “ sale certificate ” itself 
denotes that it is only a certificate by the 
Court that the auction-purchaser had 
purchased the property. It is not incum- 
bent on a purchaser at an execution sale, 
which has been duly confirmed, to produce 
his sale certificate, but it is competent 
for him to prove his purchase aliunde 136 
I C 49=A I R 1932 P 80 (83-4) 

— Bight of purchaser after sale and 
before its confirmation See 23 M h T 9=41 
Mad 474=34 M L J 156=7 M L W 359=43 
I C 685=(I9I8)M W N 121. 

— Property directed to be sold and 
the sale proceeds to be formed into trust- 
Before such sale, property is attached and 
sold under a decree against the trustee — 
The purchaer gets 'a good title. A IE' 
1921 All 224=43 All 508=19 A L J 452 

=62 I C 904 

— Auction purchaser — Title of Eent 
decree-Liability of outgoing tenant for rent 
after sale. See 23 1 C 101=18 C W N 136. 

-If Court sale is confirmed, purchaser’s 
title is not affected by failure to obtain 
sale certificate. 25 I C 8. ' 

—Auction purchaser— Title of, when 
complete. See 38 Mad 705=(1915) M W N 45 
=27 I C 323=27 M L J 740, 

— See also 7 1 C 100. 

-Auction-purchaser may claim a higher 
right in the property sold, than what is 
mentioned in the sale proclamation, if the 
iudgment-debtor was entitled toil A I B 
1928 Cal 880=56 Cal 173=48 C L J 97=32 C 
W N 587=115 I C 81. 

—Auction purchaser in a sale by civil 
court takes the property subject to all 
equities affecting the judgment-debtor, A 
I E 1925 Pat 106=3 Pat 947=6 P h T 769 

=88 1 C 219. 

-Also A I B 1925 Cal 485=78 I C 668. 

— Aiiction-purchaser of the entire 
interest of a joint family can contest 
validity of sale by one of them. A I E 
1926 All 718=97 I c m 

—Sale gives, the purchaser all the 
interest of the judgment-debtor in the pro- 
perty. A I E 1921 Pat 409=2 P L T 240 
=(1921) Pat 205=61 LC 922. 

— Purchase of proper at execution 
sale by decree-holder himself for full 
apiount^of the decree does not result in 
the satisfaction of the decree until con- 
firmation of sale.41 All 526=17:A B J 617= 

50 1 C 772, 

— ^Title of auction purchaser, when 
secures — Liability to Govt, revenue— see 40 


C. P. C. (I908)SEC. 65 (Co?if.d} 

(S) Rights of purchaser. (Co//fd) 

(2) Purchaser at auction Sale. (Co^dd) 

':Gai 89',(P C)=16 C W N 9H5=23 M L J 
311=14 Bom L E 1046=16 C L J 6u0=lb £ 

C 2bl=l2 1 L T 352, 

— There is distinciion boUvecii ■ riglils 
of a purchaser at revcinue and voluntary 
sales. A I E 1926 Cal 97=52 C 862=911 

I C 901. 

: —Sale of property over ^ whudi m liu- 
tenance charge in pauper suit is tlecroed 
directing realization of Govt. co.*5ts fr ra 
arrears of maintenance i'(,)r those ^ costs 
through Court, is a sale of equity of 
redemption subject to ihe charge of main- 
tenance. A I E 1926 Cal 859=94 I C 391, 

— S 65— Sale in favour of highest 
bidder is not invalidated by decree-holder’s 
failure to fulfil the conditions on which he 
was permitted to bid, A I E 1926 Pat 335 
=(1926) Pat 138=95 I C 441 

— As regards the land sold, Court 
auction places the purchaser exactly into 
the shoes of the judgment-debtor and no 
liability attaches to the Court for breach of 
. warranty. A T E 1928 Rang 67=5 R 803=1139 

' .!■ G 151. 

■■—Mortgagee uiider an invalid mortgage 
can get equitable relief only by way of 
repayment of his mortgage amount, and 
cannot question auctiornpurchaser’s title. 
A I E 1927 Rang. 332=6 Bur L J 230=166 

l C 861. 

—Where before confirmation of sale, 
auction-purchaser not actually in possession 
makes a gift authorizing tlie dorme to bike 
possession, the gift passes title. A I E 1927 
Oudh 261=2 Luck 496=1 Luck Gas 50.102 

, , 1 C 72. 

—Stranger auction- purchaser need not 
’■enquire if decree and sale are valid. A I 
E 1924 Cal 1008=39 C L J 394 

.=83ICI64i* 

—The purchasers from decree-holderB 
auction-purchasers in execution of ex parte 
decrees cannot avail themselves of the plea 
of bona fide purchasers for value. 20 C W N 
665=22 C L X 409=3 1 1 C 894. 

— Stranger auction purchaser and 
purchase by decree-holder or party — Disti- 
nction between. See 19 C W N 537 

=27 I C 131 

— The reason for the rule that a stran- 
ger purchaser is not- afl'ected is that he 
cannot be expected. to go behind the jndg« 
menu to inquire into the irregularities in 
the suit and that it jS sutficlent for him 
to know that the court had jurisdictrion and 
exercised it and that the order on the faith 
of which he purchased was male and did 
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C, P (Gontd) 

Ri^Ms iiiirciiaser* iCo^itd) 

(2^ Piffcliaser at auction Sale. (Co/itd) 

authorise the sale. The reason for the rule 
disappears, when the purchaser is himself 
a party to the suit and has notice or at 
least, opportunity ■ of J!cnowled|e ' of 'all the, 
proceedings therein. The case is clearly one 
for the application of the maxim '"Cessanie 
Ratione Legis Cessat ipsa Lex " and the 
purchase by such party is liable to be set 
aside. 19' G W' N. 5f7=2'0'C J m 

=2710139, 

—The holder of a money— decree) 
though having a mortgage, is in no better 
position than an ordinary decree — holder. 

2 W R 130. but see 50 M L J, I S3. 

— (c) Mortgage decree: — The interest 
of a purchaser at a sale in execution of a 
mortgage decree is certainly more than 
merely the interest of the judgment-debtor. 

A I E 1923 M 160=50 M L J 183/ 

— ^Sale under a mortgage decree — 
Purchaser acquires interests of both mort- 
gagor and mortgagee— Alienee of property, 
subsequent to mortgage sued on not made 
a party to suit. He is entitled to redeem. 
His rights are not affected by the decree 
and sale— The purchaser is not entitled to 
possession but can sue for sale of the 
property. A I E 1926 Eang 183=4 Bang 96 

=97 I C 243 

—Eight to th charge in favour of the 
mortgagor judgment— debtor can be claimed 
by puerhaser in execution of mortgage- 
decree A I E 1927 Cal 359=45 C L J 151 

=100 I C 413 

i 3 ) Right to recover purchase money 

Concealment of encumbrance by decree 
-holder entitles the auction-purchaser 
to sue for recovery of whole or portion of 
• Ms purchase-,money. 16 I C 215, 

(4) Sale when void or voidable. 

— Decree amended after sale— Sale in 
favour of stranger cannot be set aside. 

A I 11 1926 All 35=48 All 94=23 A L J 
1)46=6 L K A (civ.) 580=89 ! C 1018. Also 
24 A L J 65=6 L E A 420=A I R 1926 A 

41=89 1C 369. 

—In a suit for pos.session of property 
sold in execution of a decree on the basis 
thiij the sale was a iiulity, it is not 
iiaeessary to set aside the sale. In a suit 
ifr po.ssession of property sold in execu- 
tion of a decree on the basis that the sale 
was void, it is not necessary to set aside 
sale. ^ 53 I C 404.- 

—Where' some of the judgment- 
debtors apply to set aside sale in 
exeentioir oTu joint decree, the whole sale 
can lo set aside. 14 C L J 346=10 C W 
'■ ■ X 704=1 i I C 438. 


C. P. C. (1908) SEC. 65 (Qontd) 

(5) Rights of purchasef. (OoM) 

(4) Sale when void or voidable. (Oondd) 

—When on an appeal preferred by 
one of the auction-purchasers at aii 
execution sale, an Appellate Court reverses] 
the order of the first Court setting aside 
the sale, the order of the first Court 
does not stand good even against the 
other auction-purchasers who did not 
appeal. 32 I C 193. ' 

—As soon as an exparte decree is set 
aside the execution-sale held thereunder 
falls through if the purchaser is the decree- 
holder and a fresh decree subsequently 
made cannot validate the sale. The primary 
Court is competent in certain circumstances 
to set aside an execution sale on a ground 
which was not mentioned in the application 
of the judment debtor and did not in fact 
exist when the application was made 20 C 
W N 657=22 0 L J 412=31 I C 896. 


(6) Sale, validity of 

I —It is not desirable to interfere with 
Court sales on grounds not strong enough. 
A IE 1928 Cal 328=32 C W N 309=113 

I C 552. 

— Thus a flaw in, or absence of, attach- 
ment is no ground for setting aside sale; 

AIR 1923 Xag 18=68 I C 643. 
—See also 4 N L J 118=18 Nag L E 
152=A I E 1922 Nag 267=64 I C 420. 
—And one sale in execution of two- 
decrees against the same person is valid: 

105 I C 123=A I R 1928 N 34. 
— so also property sold clearly identi- 
fied but inaccurately described in documents 
relating to sale is valid and is conveyed to 
the purchaser. A I E 1923 Mad 442 (2) 
=44 M L J 317=17 M L W 402=(i923) M 
W N 217=32 M L T (H C) 246=72 I C 464. 
so also where execution application is 
Wred by limitation sale held under it is 
valid. A I E 1927 Pat 261=8 P L T 494= 

101 i C 694. 

— But sale held by one court after 
another court granted an injunction restrai- 
ning decree-holder from selling the property 
is void. AIR 1922 Pat 382=1922 Fat. (Sup.) 
225=3 Pat L T 645=1 Pat 662=70 I C 394. 

— so also sale in execution of a non- 
transferable occupancy hoididg is not a 
nullity. 10 I C 417. 

— Mortgage suit against two defendants, 
one of them minor represented by the 
other defendant-The major defendant died 
during suit and without bringing his legal 
representative on record or appointing fresh 
guardian— Decree was passed and property ' 
sold— The sale is not binding on the 
minor and he can sue to set it aside. 61 

I C '291 
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C.P-C. (1908) SEC. miContd) 

(6) Safe, validity ot (Conid) 

— But an execution sale after death ot 
the guardian ad litem of a minor judgment- 
debtor without appointing a fresh guardian i 
is not a nullity. AIR 1927 Nag 198=23 N ! 

L R 116=10 N L J 27=101 I C 288. | 

— A sale in execution of a fraudulent 
decree is nut void, but voidable; till vacded 
by an appropriate proceeding, the rights 
created thereby are effective. Such a sale 
caiiQot be set aside without setting aside 
the decree; consequently where the 
right to have the decree set aside as 
fraudulent has become barred by limitation, 
no decree can be made setting aside the 
sale only as made in execution of a 
fraudulent decree. 20C VF N 659=33 I C 767. 

_ —An exparte order for stay of an 
auction sale was obtained by fraud and It 
was subsequently discharged by the judge 
who passed it. Before the exparte oi'dcr 
was set aside the sale was held and the 
property sold. Held that the sale was not 
void. 16 A L J 46=43 I C 665. 

—Though a stranger whose property 
is sold has a right to be replaced in 
possession. 60 I C 120. 

—As to the efiEect of non-joinder of 
attaching money decree-holder see 37 Mad 

418=15 1 C 334. 

—Company winding up order- Sale 
after the order in execution of decree 
without knowlegde of order. See 0917) 
Pat 315= 38 I C 91. 

-Execution- Auction- sale of equity of 
redemption-Eepresentation by auctioner 
Purchase under misapprehension induced 
by such representatioii-Duty of Court See 
6 A L J 34 P C=13 C W N 249=5 M L T 
126=9 C li J 165=11 Bom L R 227=36 G 
323= 19 M L J 115=5 L B R 25=1 lad Cas 
122=36 I A 32. 

—The question about validity of sale 
can be determined under S 47 G. P. C. 
Want of notice under 0. XXT r. 22 invali 
dates the sale. A I R 1930 Mad 12=(1929i 
M W N 811=Ind Bui ( 1930) Mad 440.= 

123 I C 24. 

Alienation Act the execution Court cannot 
proceed with the sale Q\en though there is 
a decree for its sale. If a sale took place 
the sale is a mere nuiiity. A I R 1924 All 
261=46 AH 153=21 A L J 917=4 L R A 
Civ 607=79 I C 532. 

—Property of person against whom 
no decree or executable order is made. 

mT w ® 1930 Mad. 12<1929) 

M iSi 81i=Ind Bui ( 1930 ) Mad 440= 

123 I C 24. 


C. P. C. (1908) SEC. 65 

, { 7 ) Suit ' for possessicn by purcliasef. ' ■" 

— Court-sale of intere.st of one co* 
owner-Suit for partition without formal 
delivery,, 28 MLJ 642=(1915) M W N 
. 4.14=29. 1"X. 976.. 
—Suit, for p ssession on basis of pur-; 
chase in Court-auction-Limitation-9 Irid 
: Gas 271=9 M L t: 359, ' 


{ 8 ) Vesting of property in purcliaser 

—From the date of sale property sold 
vests in the purchaser with all profits and 
responsibilitcs therein, AIR 1926 Nag, 17 
, . =88 l'.C 693. 

—Under the provisions of S. 65 C P 
C therefore the title to the mortgaged 
property vests in the purchaser from the 
time when the property is sold in execu- 
tion of the decree on the mortgage there 
after has no title left in the property and 
any act ol Conversion on his part is an act 
of a trespasser and is liable to be cjiips- 
tioned in a cirii court. A L R 1913 0 619 

—Title vests on confirmation from 
date of sale without issue Oi sale certificate. 

95 I C 965, .. 

—Under S. 65 proper! v /ests in the 
purchaser from the date of its sale and 
as such S. 66 is not applicable to a suit to 
enforce the agreement convey property passed 
by the purchaser to another person. AIR 
1930 Bom 81=31 B un L li 1271=Ind Rui 
{1930} Bom 245=124 I C 117, 

—Execution sale takes effect from 
moment of sale. AIR 1925 Mad 95=7 M 
L J 622=21 M L W 336=85 I C 855. 


( 9 ) What passes under Court sale, 

— Sale of land does not pass structures 
or buildings thereon in absence of anything 
else. A I R 1926 Cal 97=52 0 862=90 

I C 90L 

—Auction sale of land already leased 
passes rights to rent due from the lessee 
AIR 1928 Rang 67=5 E 803=109 I C I5L 

— Jackson J-Courtsale of land passes 
Government running with the laud eg, 
that for title provided in s. 55 (2) T P 
Act. AIR 1928 Mad 894=51 M 688=11928) 
M W N 419=55 MLJ 151=28 L W 346 

= 110 I C 830. 

—No Court sale can be set aside by 
a purchaser unless the judgment-debtor 
had no saleable interest at all in the pro- 
perty sold, otherwise he takes the property 
with all risks and defects therein AIR 
1930 Lah 937=12 Lah L J 203=Ind Rul 
(1931) Lah 305=130 I C 513. 

—In absence of notification of sale 
or proved custom to the contrary growing 


C.P. C. (1908) SK. 65 

(9) What passes under Court sale iContd) 

crops passes with the sale of a tenure. A I 
R 1923 Pat 355=4 P L T 318=1 Pat L R 

2)9=7i ! C iSl. 

■—No sale . In. ' execution expressly 
subject to and admitting existence of a 
luortgage caii operate against the mortgagee. 

X R,192d'Nag 446=95 I C, 553. 

— Deci’je against widow- What is sold 
See 20 0 L J 23=25 I C 84. 

— At a sale of an irapariible zamiadari, 
when what is sold according to the sale 
ceriitiGate^ is the right, title and interest 
of the judgment-debtor, the purchaser 
takes an interest for the life only of the 
iudgmeut-debtor--22 Mad, MO, but see 23 
M W 349=94 I C 68. 

(iOj Territorial Jurisdiction. 

— Agency Court has no right to sell 
the right to collect kattubadi in villages 
situated beyond the limits of its territorial 
Jurisdiction. A I E 1924 Mad 144=18 M L 
W 747=76 I C 269. 

— Sale held by Court without territo- 
rial jurisdiction is void. Objection to , 
defect of jurisdiction must be taken at 
the earliest opportunity in the Court of 
first instance. A I R ‘ 1923 Cal 619=27 C 
W N 542=77 I C 25J. 

—•Order adjourning sale and further 
providing that damages should be paid if 
further adjournment was asked for is illegal 
and not executable. ( 1923 ) Pat 202= A 1 R 
1923 Pat 407=72 I C 1035. 


(lO-a) Miscellaneous Cases. 

— Purchaser at an auction sale which 
took place under old Code, but became 
absolute under new one, is bound by s 66 
of the new Code of 1908 AIR 1928 Cal 
338=32 C ,W N 112=107 I C- ^7. 
v“*As between a bona fide decree- 
holder auction-purchaser between a mort- 
gage decree nisi and decree absolute, in 
execution of hi.s money decree, and the 
morigagde the case is one of respective 
erpiities in favour of both io be adjusted 
by the Court viz. that the mortgagee is 
entitled to have his dues realized from the 
properfy and that the purchaser should not 
suffer if he has paid for an absolute interest. 
A I R 1927 Cal 522=45 G .L J 255=31 C W 
N 521=101 i C 124. 

C. P C. (1908) SEC. 66, 

Sf/no2)sis 

(1) General principles, scope and object. 

(2) Certified purchaser: aad, his repre- 
seutatiye. 


(3) J oiat purchase. 

(4) Other suits whotlier barred. 

(5) Persons claiming through beaeficial 
owner. 

(6) 'Plea of benami-purchase as a defeuoe. 

(7) Suit by beneficial owner in possession 
for declaration of title. 

(8) Suit by a third person for a declaration 
that the certified purchaser is merely 
a benamidar 

(9) Suit for a declaration that the inser- 
tion of purchaser’s name in the sale 
certificate was fraudulent or an 
authorized etc. 

(10) Sait for specific performance of con- 
tract of sale or purchase. 

(11) Miscellaneous Cases, 


(1) General principles, scope and object 

— The object of S 68 is to check 
benami purchases at auction sale, but a 
co decree- holder purchasing the property 
of judgment-debtor at execution sale is a 
trustee for other decree- holders and the 
purchase enures for the benefit of all 
decree-holders 37 All 545=13 A L J 999= 
29 M L J 329=18 M L T 203=19 C W N 
1175=22 C L J 508= (1915) M W N 713=2 
L W 837=17 Bom L R 998=30 I C 265= 
42 ! A 177 (P C). 

— At a sale in execution of a decree, 
the plaintiff purchased certain property in 
the name of the defendant and continued 
in undisturbed possession for eight years. 
He then sued ihe defendant for a declara- 
tion of his right and for an injunction 
restraining him from interfering with it 
Held, that the suit did not come within 
the scope of s. 317, CPC 1882 but was 
maintainable — 23 Calc 699, but this was not 
followed in 43 C 20 and 53 C 297. 

— The rule under S 66 does not ope- 
rate retrospectively, AIR 1923 Cal 228 
=36 C L J 396=27 C W N 305=70 1 C 555. 

See contra, 43 A 416=19 A L J 227= 
42 I C 725 and 12 A L J 1145; and 29 I 
C 447 (All); and 3 M L W 86=32 I C 434. 

— By di.sapproviiig of benami transac- 
tions, s, 66 aims at preventing actions 
against certified purchasers and their trans- 
ferees. AIR 1921 All 165=43 A 416=19 A 
^ L J 227=62 f C 725. 

— >S. 66 covers suits for confirmation 
of possession as also for recovery of posse 
ssioo from benamidar AIR 1926 Cal 
542=53 C 297=30 OWN 160=92 I C 984. 

— Sale by a Receiver is not governed 
by a 66 A I B 1926 All 124=48 A 209= 
24 A:% J 26=L E 6 A 010 Civ=f0 ! C M6. 
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IC. p. C (1908) SEC. 66 (Contd) 

(1) General principles, scope 

and object {Concld) 

—The Section does not render benami 
sales illegal, but discourages them. A I B 
1930 Bom 81=31 Bom B R 1271=:Ind Rul^ 
(1930) Bora 245=124 I e 117, 

—Cases of contest between two persons 
each claiming to be the real benefici^i'y 
under a benami Court-auction purchase 
are not governed by S. 66. Release by a 
benami purchaser in favour of beneficiary 
without conveying any title to the property 
is a release pure and simple not making the 
beneficiary a certified purchaser. (1916) 

1 M W ISf. 184=3 L W 233=33 I C 1000/ 

— Suit by principal against agent for I 
recovery of property purchased at execution 
sale by the agent out of priiicipars money 
for principal’s benefit is maintainable. (1919) 

M W N 693=9 M L \V 276=49 I C 734. 

— S. 66 does not apply to cases where 
title aecrued under old code but where 
no such title is accrued prior to the date 
when new code came into force, S. 66 is 
applicable: 23 C W N 604=5a I C 335. 

— Case of one of several decree-holders 
obtaining leave to bid and purcha|Sing on 
behalf of all is not covered by s. 317. 33 
All 563=8 A L J 616=U 1 C 517. 

— S. 66 does not apply where plaintifL’s 
claim is not based on auction -purchase, 
but is independent of and prior ,to the sale. 

36 I C 681. 

— As to whether the section applies to 
representatives see 24 C W N 659=58 I C 745. 

— And as to the applicability of . the 
section to execution of fictitious decrees 
see 18 C W N 1331=27 I C 230. 

—Manager of a Hindu Family-Purch- 
aser with funds belonging to himself and 
other members. See / 17 ! C 434. 


(2) Certified purchcliaser ana nis representatives 

—Owing to the substitution of the 
“ against any person claiming title under a 
purchaser certified by the Court in such 
manner as be prescribed ’’ in the present 
section for the words “ against a certified 
purchaser ” in the old section the Bombay 
view has obtained a legislative recognition. 
Thus suits against representative of certified 
purchase!’ are barred by fcS, 66. Possession 
by i‘eal oyv^uer thi’oiigli certiiied purchaser 
as insufficient to give him any title, if it is 
xoi, shorter pencd than statutory. " Oral 
declaration of^ trust in. respect of immove- ' 
able property is unenforceable even if it Is 
fo lowed by aceouiitbg^ of profits to ces- 
tuwue trust, ^ u 2S.U7 M L T 158=' 

■ (1916) M Vv K •A04z2S I C SIO^. ' 


C. P. C. ( 1908 ) SEC. 66 {Conid.) 

(2) Certified purchaser end fcis 

repfeseutatives. (Contd) 

— Suit against purchaser's representa- 
tives or assigns is governed by s. G6 — Plea 
of estoppT based on lacts subsequent to a 
Court sale is not barred by s# bb 23 M 1j J 
301=36 Mad 564=12 M L T 211=(1912j M W 
TST 882=16 ! C_30. 

—Persons claiming under a Court 
purchaser are certified puronaser 22 O C 
■ ; 222=53 1 C 961=6 0 L J 563. 

—Suit against assignee from certified 
purchaser is not Darrea by s. 66 18 MLJ 305. 
Successor in title of ceriiiieci purchaser can 
claim protection of s. 66. S^66 bars a suit 
for a declaration but a claim for declaratory 
decree on the ground of adverse poseession 
for over 12 years against certified purchaser 
is not barrel 16 F L B 87=55 ! C 499. 

— Representatives of certified purchaser 
at auction under Act YII£ of 1859, can 
claim protection of s. 66 .against a real 
owner if disputes arise after the new Code 
■12 A h ^ 1145=25 I C 821./ 

— S. 66 does pot affect any right vested 
in a party before the new code came^ into 
force. S. 66 applies aiso to persons claiming 
under a certified purchaser, while old s. 
317 applied only to certified purchaser' 29’ 
■■■ ■ ■ ‘ ' ! C 716. 

See also 24 C W I-' iuil=31 C L J 463= 

58 I C 327 

—Suit in eiectment by benamidar to 
recover possession is noL maintai liable 
though he may be holding a sale certi< 
ficate. Real purcha&er can take action 
under 0. 21, Rr. 97 to 103. 31 M L J 877 
=5 L Vv 609=37 1 C 497. 

— S. 66 is applicable even if the osten- 
sible purchaser at auction saio is real pur- 
chaser of only a portion ox property sold, 

57 I C 684. 

— And if the plaintilf’s claim is not 
contested by certified purchaser the suit 
is not barred. AIR 1925 All 47=L R 5 
A 671 Civ=82 I C 344. 

— Under 3rd sch. of Bengal Tenancy 
Act, possession of real purchaser for 3 
years extinguishes the title of the certi- 
fied purchaser and the former acquires 
title by adverse possession. Benamiclar of 
certified purchaser failing to assert his 
rights against real purchaser during latter’s 
possession after auction oamiot be said to 
have waived or transferred his rights, 24 
GW N 1024=59 I C 719. 


(3) Joint purchase. 

— Purchase by a joint family in the 
name of a female member entitled to 
maintenance is governed by s. 66. AIR 
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'C R C. (1908) SEC. 66 {Contd^ 

(}) Joint piirc'tiase. (C'o?ic/d.) 

1921 All 185=43 A 711=19 A L J 787=63 i 

'C 676. 

— S. 66 to prevent a member of a 
joint family from recovering the property 
which lias been bought out of the joint 
family money in the name of some person 
benarni at a Cfurt auction by the manag- 
ing member uf the family, he himself 
being the decree-holder A I E 1922 Mad 
-181=45 M 856=16 L W 358=43 M L J 363 
=(1922) M W ’N 584=73 I C 478 

— S, 66 does not bar a suit claiming 
half of the property by one of two per 
sons who have entered into a joint venture 
to by property at the Court sale, the funds 
being provided jointly, but the sale certi* 
iicate is issued in the name of the other. 
A I R 1926 Bom 525= 50 B 600=28 Bom 
L R 997=97 I C 688. 


(4) Otfief suits whether barred. 


—A suit by decree-holder for posse- 
ssion of property from a person purchasing 
the property in his own name disregarding 
the instructions of the decree-holder to 
bid at the sale for him after obtaining the 
Court’s permission, is barred by s. 66 A I 
R 1925 Nag 41=82 I C 54!. 


— S. 66 does not bar a suit based on 
dispossession after an adverse possession 
of 12 years even on ui’oof of benami on 
an alternative cause of action. 43 A 416 
.=A I El 1921 All 166=62 I C 725 Reversed 
AIR 1929 P C 228=57 M L J 177=33 G 
W N 10G1=6 0 W N 637=30 L W 395=fl9-^9) 
A L J 930=(1929) U W N 734=56 I 4 
330=31 Bom L R 1393=50 C L J 357= 
51 Ail G75=Ind Rui (1930) P C 11=120 

— But the section bars a suit by a co- 
mortgagee defendant in suit upon uiortgage 
by other co-mortgagee for share of proper- 
ty purchased by the latter under the dec- 
ree, A ! R 1923 All 405. 


C. R C (1908) SEC. 66 (Contd) 

(5) Persons claiming throng beneficial 

owner. {Coneldi) 

—But suit lies against certified pur- 
chaser if plaintiff does not claim through 
the person for whom defendant was bena- 
midar, 11 A L J 101=35 A 138=18 IC 246. 

—So also where the real owner 
redeems property purchased by him llenand 
in another’s name, from a prior mortgagee, 
he is entitled to the benefit of the security 
and can maintain a suit against the certified 
purchaser for possession as mertgagee. He 
cannot get a personal decree against the 
certified, purchaser (1931) A L J G01=Ind 
Rul (1931) All 696=133 I C 536. 

—Manager of joint Hindu family— 
Purchase of properties in an execution 
sale in the name of son-in-law — Claim of 
others. See 44 I A 201=15 A ,L J 684=19 
Bom L R 737=26 C L J 267=21 G W N 
1065=33 M L J 180=20 O C 211=22 M L T 
121=6 M L W 509=1917 M W N 477=4 0 
L J 762=2 P L W 160=40 I G 988=1917 

■ : P C !2« 


(6) Plea of benami purchase as a defence* 

— In a suit by certified purchaser real 
owner in possession can set up a plea of 
benam.i purcha.se as a defence. 11 N L R 

130=3! I C 58. 

— And the plea of bar under S. 66 
which goes to the root of the suit does 
not depend upon disputed facts and may- 
be allowed to betaken at any stage and 
the Court is bcmid to give effect to the 
plea. 136 I C 538=1 R 1932 C 218=A 1 R 

1932 C 170. 

— Plea of benami purchase for clcfeu- 
dant can be set tip as a defence in a suit 
by heir of certified purchaser to eject 
defendant 11 N L R 130=31 I C‘58. 

— ^^Suit between members of joint 
Hindu family are not governed by s. GG>. 
Plea of bar under s. 66 can be raised lor 
the first time in appeal. 37 I G 111=3 0 L 

J 508. 


(5) Persons claiming fhrcmgh beneficial owner. 

— In no way the title of persons in- 
terested beneficially in the purch.';se.s other 
wise than by way of benami, are affected 
by s. 66. AIR 1924 Oudh 218=10 O L J 
„ , 481=78 I C m. 

--huit by real owner for possession 
of property purchased by certified pur- 
chaser on the gr.ound of bennrni purchase 
is nriirdainabki A X R r,3::^S All 619=50 
A 512=26 A L J 245=108 I CJ3:) 

—Nor is a suit hy beneficial owner .>r 
his succossor-in-title again.st certified pur- 
chaser maiiitairuilde. 10 A L J 97=16! 6 489 


— Suit for possession by benami pur- 
chaser cannot be defended by ostensible 
purchaser on plea of his own fraud. A I li 
1925 Mad 1016=22 L W 313=91 I C 776. 

— In an application to set aside a 
sale auction — purchaser is a iiecess.ary pa ty 
even if the sale wcas benami. A £ R 1928 
Bom 189=52 B 290=30 Bnm L R 465=fl0 

t C 110, 

— Mortgage— mortgaged property pur- 
chased subject ta, ’ mortgagee's rightSi— 
suit- on. mortgage— mortgagors pleading 
benarni purchase— preliminary decree p.issed 
without deciding validity of see A L 

R l9Ji L 471* 
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C, P. C (r^OS) SK. UiContd) 

(1) Suit by beoeficfal owner in pssessioif 
for declaration ol title 

— S. dC) must be constnied strietl j, it 
bars suits bj’ persons claiming to be be- 
noficial owners against certified owners, 
The principle of advancement is iiiappli 
cable in India to purchases made in the 
siames of children 2 Lab 1 J 353. 

— S. 6G bars a suit by real owner for 
fieclarati<'vn ol bis title against a certified 
purchaser on the ground of benami pur- 
chase. (I9lb) 1 M W N 220=3 M h W 86= 

32 I C 434. 

—But it does not bar a suit by real 
purchaser in possession of properties pur- 
chased for declaration of bis title against 
a benami dar purchaser at auction sale. 7 L 
B E 260=25 1 C SIO 

— Where land bought by a mahomeden 
father at Court sale with his money in the 
name of one of his sons is settled with a 
tenant attorning to him and paying rents 
to his heirs after his death the suit by 
heirs for arrears of rent against tenant 
and certified purchaser is manitainable. 24 
C W N 51=54 I C m, 

— S. 66 does not bar a suit by infant 
to recover proi>erty purchased at execution 
sale by manager of infant in his own 
name with infant’s fund 39 I C 212. 

— The object of s. 66 is to check be- 
nami purchases. Suit: by real purchaser 
iigainst benamidar is not maintainable on 
fact of possession, 43 Cal 20=20 C W N 
147=29 1 C 787 
S. 66 does not bar a suit by a real 
owner seeking for a declaration of his real 
title against one not claiming under certified 
purchaser A I H 1928 Cal 448=55 C 
1070=32 C W N 759=198 I C 585, S 66 has 
no application where the piaintiti as 
owner sues for declaration of title to 
certain property, merely because of the 
existence of earlier benami transactions 
between plaintiff’s vendor and the 
defendants. Ind Eul ( 1931 ) Lah 791=:32 
P L E 295=133 ] C 551, 


(S) Suit by a tfifrd person, for a (feda ration 
that the certified purchaser is merely a 
benamidar. 

— S. 66 bars a suit by a mortgagee for 
declaration that auction purchaser of mort 
gaged property was a benamidar of the 
mortgagor and not a beneficial owner. 8 
A L J 184=9 I C 298= JJ A 381. Or a suit 
lor declamtion that the purchase tnade by 
pe defendant certified purchaser is benami 
for plaintiff. 32 I C 385=2 Old 584. 

.. S. 66 bars a suit by a separated son for 
share m property purchased in Court 


C. P. C (JW8) SEC. {CfMidJ 

(7) Suit by brneficial owier in possessioi for 
decfaratloi of title 

sale by father in name of another sepa- 
rated son. Ind Bui (1929) All 921=118 I C 
. . 713.; 

--So also it bars a suit agaissst a cer- 
tified purchaser defendant as being a 
benamidar. Ind .Eul (1929) All 921= IfS 

1C 7t3. 

— S, 66 mu&t be construed in astriet 
sense and not extended' beyond, its,, exp-,, 
ress; terms., ■ S. 66 bars a suit to oust a 
certified purchaser on the ground that 
bis purchase was really made on bthalf of 
the plaintiff or on behalf of some one 
through whom the plaintiff claims, but it 
does not bar a suit based on prior cont- 
ract to convey property. S, 66 is a bar to 
an enquiry whether certified purchaser is 
real or nominal purchaser A I B 1921 Pat 
39=(192l) Pat 21=62 I C 729. 

—But a person is only baiTed by S. 
66 from attempting to enforce his secret 
title as against a sale certificate holder. 
A I E 1923 Cal 302=27 C W N 208=37 C 
L J 403=75 I CJ96. 

—Evidence as to the auction purcha- 
serbeing benami for another is not exclu- 
ded by §. 66. if »uch evidence is relevant. 
AIK 1925 Oudh 20=11 0 L J 466=84 

I c n, 

—Suit against certified pufcbaser bu- 
ying Benami-Applicabiiity to sales under 
Bengtl Public Demands Becovery Act See 
16 0 L i 412=16 OWN 973=15 I C 291 
(Dissenting from (1905) I C L J 550(556). 


(9) Suit for a dedaratio® that the msertioii 
of purchaser’s name in the sale certificate 
was fraudulent or an authorized etc. 

— S 66 does not bar a suit for decla- 
ration that ^ property purchased by one 
mernher of Joint Hindu family is a joint 
family propert,y. 18' .0^0,160=2 O, 283= 

39 , I'C 179V, 

— So where in ex-ecuMon of a mortgage 
-decree, the property mortgaged is "pur- 
chased by one of the co-mortgnigees, suit 
by other co-mortgagees for Ins share of 
the property is not kirred by 06 25 I C 

735 . 

— 8o also where in execution of a 
money-decree the property of judgment- 
debtor was purchased by one of decree- 
holders, suit by the other decree huldert? 
against the purchaser lor s.hare of the pro- 
perty on the ground of benami purchase is 
not maintainable. 29 I C 447* 


iTti mmsf mt-im iiu 


C R C. (ItOS) SEC. 66 iConid) ^ 

(l@) Suit for specific perforraaoce of contract 
■ • of- sale or purchase. 

-*“S. 06 applies to a contract before 
the execution sale but not to a contract 
after the execution sale, 136 I 0 538=1 B 
^ Vm'G 218=AJ R 1932 C 170. 
-^and it validates an agreement to sell 
property to be purchased at Court-sale. 

AIR 1923 Nag 11=68 .1 C 559. 

'--And it also bars a suit for enforce- 
ment of agreement by benaraidar auction 
purchaser to execute sale- deed to real 
owner. ^ 29 I C 158. 

— S. 66 aims at checking benami pur- 
chases at execution -sale. Agreement by 
purchaser at court auction to convey 
property purchased is enforceable. 24 C 
W N 699=18 A L J 584=28 M L T 13=39 
MLJ 11=12 ML W 1=(I920) M W N 
389=41 I A 108=43 Mad 643=56 ! C 395. 

—Suit by judgment-debtor for re- 
covery of ppperty under an agreement 
to purchase in execution for benefit of 
judgment-debtor and to reconvey the pro- 
perty to the latter is barred by s. 66. 50 I 

C 546, 

—But the second proviso to s. 66 is 
no bar to specific performance of agree- 
ment by purchaser at Court sale before the 
deposit of balance, to share the property 
with others. Certificate of sale is to be 
granted to the person declared to be pur- 
chaser after the bids are concluded. 24 C 
W N 27=54 I C 726. 

So a si'dt to enforce specific per- 
formance of agreement by auction- 

purchaser to convey the property 

purchased to plaintiff is not barred even 
though it contains a plea that auction- 
purchaser is benamidar. 42 Mad 615=37 M L 
J 98=26 M L T 46=(1919) M W N 355=9 
L W 598=51 I C 111 (F B). 

— S 66 does not bar a suit for specific 
performance of post purchase as it is not 
based on ground of benami purchase. A 
I E 1930 Bom 81=31 Bom L R 1271=Ind 
Rul (1930) Bom 245=124 I C 117. 


(II) Miscellaneous cases 

—Sanction of Commissioner of Divi- 
sion to a sale of agricultural land in 
execution is unnecessary from tlie date on 
which new code of 1908 came into force. 
107 F L R 1913=123 P W R 1913=19 

1 C 479. 

—Where judgment-debtor’s property 
mortgaged by him is attached in execution 
of money-decree and purchased by decree- 
holder, a suit by mortgagee against the 
judgment-debtor as owner and" execution 
purchaser as person in possession for his 
own benefit is not barred. 37 M L J 586 

=54 I C 967. 

II. ^ 41. ('l) \«3< 


C. P. C. (1908) SEC. 66 (Concld) 

(I!) Misceffaneous cases (Concld) 

—Benamidar of the certified purcha.ser 
failing to assert his rights against the real 
purchaser during the latter’s possession 
after the auction- purchase cannot b'e said 
to have waived or transf erred: the right 24 
. C W'N'1Q24=, 59'A C 719* 
— Proclamation under s. 66 must 
specify the revenue assessed upon iho 
estate; omission vitiates the sale. A I R 
1923 P 0 93=18 L W 137=45 MLJ 403= 
28 C W N 593=33M L T 275=(1923) M W 
N 714=L R4PC 197=75 1 6 546. 
—An omission to state value in sale 
proclamation is fatal to the sale only if 
it is a material irregularity. 35 C W N 75 
=58 Cal 813=53 C LVJ 575=Iiid Kul (1931) 
Gal 501=131 I' cm. 
— Decree sent to Collector for execu- 
tion— jurisdiction of civil court to interfere 
with or(lers of Collector. Sec 46 ! C 88». 
C P. C. (1908) SEC. 67 

— Sale of ryotwarl land or eufrancliisocl 
shrotriem village must be published at the 
Collector’s office. AIR 1924 Mad 217=46 
M 736=45 MLJ 263=(1923) M W N 463=75 

I C U% 

C E C (1908) SEC. 68 

Sy}iopsiB. 

(1) Applicability of the section. 

(2-3) Collector and his powers 

(4) Execution of decrees. 

(5) Jurisdiction of Civil Court to set aside 
orders of Collector, 

(6) Notification of the rules oificial in the 
Gazette. 

(7) Tx;ausfer of execution- 
's) Miscellaneous cases. 


(I) Applicability of the section. 

' — When a declaration has been made 
under s. 68 the Civil Courts cease to have 
jurisdiction to execute such decrees: 4 A 382. 
— S. 68 does not apply in the Punjab. 
AIR 1928 Lah 475=110 i C 173. 


(2-3) Collector and ills powers. 

—The Collector has no jurisdiciion 
to withdraw the attachment eirecied bv 
the order of the Civil Court A I R 
1930 All 281=123 i C 165. 

— Collector executing a decree trans- 
ferred to him under s. 68 cannot enquire 
into objections to attachment or appli- 
cations for rateable distribution or matters 
of that kind, even though hi.s powers are 
co-extonsive with tho.se of Civil Court to 
which the. decree has been tninsferred for 
execution, A I B 1928 Nag 297=109 I C 381. 


14711 


PESArf All MMA :,C0N5pL«|A*rEBi. CIVIL •' PliEST -Ifll- 


C. P. C. (1908) SEC ^^(Contd) ^ n 
(4) Execution of decreef 

— Collector must partition strictly: 
according to terms of decree — Once 
collector executes it, it cannot be sent back 
to him for repartition. AIR 1926 Bom 
258; 28 B L R 523=94 I C 656, 

—Land of an agricultural tribe may 
'be alienated temporarily in satisfaction of 
money-decree, 4 L L J 476=74 I & 194. 

— Judgment debtor conniving at a sale 
of ancestral property in execution of 
decree in the manner prescribed for sale of 
non-ancestral property, is not entitled to 
sue to set aside the sale. A. I R 
1922 All 56=44 A 380=20 A L- J 281=L R 3 
A 167=67 I C 934. 

, (5). Junsdiefion of Civil Court to set aside 
orders of Collector, 

— The Civil Court has no jurisdiction 
to interfere with an order passed by the 
Collector under Sen. Ill of the Civil Pro- 
cedure Code in respect of decrees trans- 
ferred to the Collecfc--.r for execution under 
s. 68 of the Civil P C, A L R 1933 Bom 403. 
and no suit to set as ide sal e by a person 
against whom order of confirmation of 
sale is made by the Collector is maintaina-. 
ble. A L R 1923 All 186=21 A L “ J h3=45 
A 203=L R 4 A 43 Civ (P B)=79 1 C 82. 

— So also Civil Court has no power 
to pass a.'iy order in the cases transferred' 
to Collf^ctor. Pi'operty once sold can be' 
resold by Collector to realize the balance 
of the purchase money, AIR 1924 AH' 
"04=46 A 562=22 A L J 452=L R 5 A 350 
- Civ=83 I C 766 ^ 

After transfer under s. 68 the or* 
ders passed by the Collector or mistakes 
committed by him cannot be interfered 
with or rectified by Civil Court. AIR 
1928 All 558=50 A 827=26 A L J 769=Ind 
Rul (1929) All 349=il5‘ I C 125. 


(6) Notj’fkafion of the rules official in the 
Gazette. 

r,- for Allahabad 

Civil Courts, Civil Court has no power to 
sell ail ancestral grove or garden with a 
house standing thereon in .execution, but 
the decree must ^e transferred, to Collector 
lor execution. 36 All 33=11' A L J 1009=' 

21 rc 831 

Bombay High Coprt Rale,: 47— Where 
tcree is transferred to Collector for exe* 
PJ’<^clamation must state ^ 
thac a person wishing to; set aside ’ sale 
must apply to Civil Court; and aDnlicaf ion 
after tlmt shS b^®!' 
tened to Oiv|l Court. 45 B 1132=23 Rom 

L'U 476=62" rc -22 f.'i 


C.P.C (1908) SEC,. 6S (CVmc^f/) 

(6) Notification of the rules official in ilie 
Gazette {Qondd) 

—Notification by Oovcrnment that 
execution of decrees by sale of agricultunii 
land should be transferred to Collector — 
sale ordered by Court before notificaiio'n 
came into force but to a date afteri t 
came into force— sale ought not to ]>e 
held on the latter day, as aniendhients 'in 
procedure affect pending proceedings. Hoe 
A L R 1933 0 135=10 0 W' N 517, 


(7 ) Transter of execution. 

—But s. 68 does not state that the 
Collector to whom, execution is transferred 
shall become the Court executing the decree. 
The. powers conferred, by the C P C on 
the Court executing the decree do not pass 
to the Collector. AIR 1931 Ail 320' (2)=Ind 
Rur:('l931) All 721=1931 A L J 166 
■ . =l33rC609. 

— And unless immoveable proporcy is 
direcled to be sold, no simple moneys 
decree can be. transferred for execution 
to Collector. AIR 1926 Oiidh 318 
- •:=92^ l-C 906. 

; — No decree can be trans ferred to 
the Collector for execution against the land 
of a member of an agricultural fribe. 
A I R 1926 All 339=48 A 392=24 A L J 397 
" ' ' '■ =93 ! C 1020. 
..*■ .—Decree transferred for execution 
under s. 68 may be executed by Collector 
under para 1, Sch. Ill or para 2 61 ! C 579. 

—^Decree sent to Collector for execu- 
tion-application under 0 21 r. 2 by 

judgmeiit-debtors to enter satisfaction- 
returned for presentation to Coliector-iiitter 
certifying satisfaction— Court confirming 
it-^subsequent application by decree-lio'iders 
for recovery of balance found due through 
error in calculation— decree-holders not 

estopped- no res judicata. See' A L R 1932 S.- 
43=26 s’ L R 506=A I R 1933 S 112 . 


{ 8 ) Miscellaneous cases, 
—Appointment of one of several co- 
parceners to oifickte as Pati I— Presumption 
as to adverse pb.ssession— Bom Act XI of 
1843 see. i B 533, Note. 
C. P. C. ( 1908 ) SIX. 69 

—After transfer of decree for- ex- 
ecution to the Collectox% no injunction 
’should be issued to the Court which passed 
the decree. AIR 1929 Oudh 235=6 0 W* 
:N 226=4 Luck 635=Ind Rul 0929) Oudh 
■ 375=117 ■! C At r* 

— Execution proceedings tran.'-ferred' 
to Collector— Powers of ‘Collecto’’. H’ee' 
37 Bom 32cl4 Bom L R 787=12 I C lAl'; ' 
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C. P. C. (1908) SEC 70 

■Sijnopsis, 

(1) Appeal.- " 

(2-3) Jui*isdlcfcioii of Givil Courts whether 
barred. r 

(4 Towers of Collector. 

(5-6) Rules DEI ade by Local G-overnmeni. 


’ (I)' Appeal / ’’ “ 

“»«■ Appeal uuder i.he section is govern'' 
ed by the rules prescribed under 8. 70 (1) 
.(c) 8 A 536; .and 5 A. 314; and 7 Bom L 
; ;*R 682; and 5 N I R 121. i 
' —Thus no appeal 'or revi- sion lies to 
Gliief Court of Oudh from orders passed 
by the Collector in discharge of his 
powers under s» 68. AIR 1926 Oudh 288 

=92 I C 549. 


(2-J) Jurisdiction of Civil Courts whether ! 
' barred. 

Notification transferring decrees to 
the Collector ousts the iurisdiction of the 
Civil Court in matters of execution of 
them with effect from 1st April 1927. A 
I R 1927 Nag 324=103 I C 884. 

—Civil Court has no authority in the 
matter of execution by Collector and as 
such no suit lies for declaring the sale 
held by Collector under s. 68 null and void. 
AIR 1926 Oudh 612=1 juuck 558=13 0 L J 
807=3 0 AV N 739=97 I C 1036. 

— No sale can be set aside by the 
Collector after he has confirmed it and 
.retrans mi tied the decree to the Civil Court 
such an order can be challenged In a Civil 
Court. AIR 1926 Ail 575=48 A 568=24 A L 
J 687=9.5 i C 578. 

— Application for leave to bid at sale 
in execution of decree transferred to Colle- 
ctor should be made to the ColiectoT and 
not to the Civil Court, Civil Court, after 
•such transfer, cannot allow a set off. 20 Bom 
L R 708=46 I C* 653=42 Bom 621. 


(4) I^ewefs cf Coiiectof. 

“-The sale certificate can be Corrected 
by the Collector to make it confirm with 
the proclamation of sale after confirmation 
^of sale. A I R 1926 Ail 575=48 A 568=24 A 
t J'68?=95 I C 578. 

-^A private partition followed by long 
possession of a specific share and payment 
of separate Government revenue in respect 
of that share creates title and bars the 
jurisdiction of the Collector to make a 
partitiohj IS I C 8 1 4. 



C. P. C. (1908) SEC. 70 (Concld.) 

( 5-6 ) Rules made by local Govefumeiit* 

— Order confirming a sale of ancestral 
property by Revenue Court under powers 
conierred by Local Government under s. 76 
is pnal and -cannot be set aside Civil 

Court. 18 A L J 124=2 0 F L R (H 0) 

‘ .%42 All 275^54 I ”C Uh 

—Rules framed under 0 P Govern-^ 
ment— Execution sale proprktary rights— 
Objection to— Action of Court Under R 
63— Amendment of execuiioU appllcatioU 
so as to confine It to the right to receive 
the revenue— Procedure proper, 31 I C 79 

=3 0 i J 529i 

—Bale of immoveable property— 
Transfer to Collector— Collector a reYeime 
Court— If can pass sanction order. See 

38IC4l9i 

—Rule Under— Dispossession of party 
by collectoiv in execution proceedings^ 
Application to Court for restoration- Juris- 
diction. See i6 Bom L R 637=38 Bom 673 

=24 ! C 266i 

r. P •£. ri9Q81 SEC 71 


—Exercising Judicial fuiictlona-Subordi' 
nate to the High Court. See 3? Bom 114, 
Mamlafdar Courts Act-Deputy Collector 
not included in the term. See 17 Bom L R 579. 


—Collector appointed president ^ of 
municipality- Acts done in official capacity*' 
Subordinate Judge— Jurisdiction— Bombay 
Act VI of 1873 Bom. Act XIY of 1869, s. 
32 see i B 628 Position of Collector id 
manaffcment of estate seO 9 ind Gas 
' 41=9 MLt 191 


—A man who chosOs to act Upofi a 
Collector's certificate as evidence of titl| 
does so at his own risk. (1913) M W N 

674=21 t G It, 

C-.R C. (1908) Sic. 72 

-'^Cbllector under s. 72 haS pow^r tS 
propose temporary aUehatioU of land of 
iudgment-debtor of agricultural tribe, 1 P 
R (Rev) 1919=5! I C 399 ; but no sanctioti 
of revenue authorities is iiecesfUry for sale 
ot revenue paying land in execution of A 
decree 69 P L 1918=143 P-W R 1918= 

46 I C 86i 

—In absence of notification under 
S. 3 of Act I of 1914 that special rule as 
to sale of agricultural land framed under 
S. 72 was m force, no sanction of Com- 
missioner is necessary for sale of agricul- 
tural land. AIR 1921 Lah 223=3 Lah 
, . -L J 5=66 I C'89L 
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C P, C. (I90S ) Section 72 (Conoid) • 

— And where a reference -for 

execution was made to Collector who 
directed Sub-Div. Offiicer to carry out 
the sale, propasal made by the latter, lor 
;temporary alienation is not binding on 
District Judge, 9 P L H 1916a34 P W E 
, , « 191547 10 630. 

\ . . •"^Application for rateable distribution 
* of assets roaliizsed in execution sale held by 
Oolieotor must be made to him before the 
sale- .proceeds, are received by him. 22 
Bom L K 1001=58 I C 992. 

” ' -iiCollector ■ must dispose of all 
’bb|ectiOAs relating to the proceedinsrs 
before him. A I E 1928 Lah 475=110 I C 173. 

■—On Collector’s report of his inability 
to execute a decree sent to him for 
bxecutioa, execution should be proceeded 
with by Court in accordance with law, 
instead of filing the execution petition. 

” A I E 1926 Lah 682=96 1 C H,99. 

-i- Action of Collector under' s. 72 is 
-of an administrative and not of a judieiai 
charaster which may or may not be aecept- 
<ed by the Court. 1 Lah 192=2 Lah L J 333 
=58 I C 603. (F. B.) 

—On disapproval by Civil Coiirt of 
proposal by Collector for stay of sale 
under S; 72, orders for sale of property 
ought to be passed by the Civir Court 
Itself. 63 PE 1906=121 P L R 1906. 

—Attachment and sale— Execution of 
money decree— Notice to collector— Inter 
ference— Power of Court, See 52 I C 356. 
C. P. C. (1908) SEC. 73 


Synopsis, 


An 


principles, scope and 


( 2 ) 

(3) 

. (4) 

'•( 6 ) 

( 6 ) 

■ ( 8 > 


(9) 

tlO) 

( 11 ) 

im 

m 

(U) 

(15) 

(16) 
(17) 
(IS) 


■ General 
object. 

Appeal or revision. 

Attachment before judgment* 

Assets available for rateable dis- 
inbutaon. 

Assets held by Court, 

Before the roeeipt of the* assets, 
fo^- applioatibn either 

Declaratory and regular suits 
Decree, for payment of moneV 
against, the same judgment-debtor 
wovemment-right of. 

''ali^ity of. decree. 

tho seetiSiV 
Dieii of attorney. 

Jjimztation. 

of assets. 

au„nt, ot mortgagee. ■ 

.daeree holders prority,| 


C. P. C. (1908) SEC. 73 (C’oHtd) 

■ >among-tQ sale proceeds* 

(19) Sale in execution of decree, 

(20) Set off of purchase money* 

(21) Suit for refund, 

(22) Miscellaneous Cases. 


(I) General pfinciples, i^cope, and oblecl. 

—Applicability & ScopeJ—S. 73 aimi 
at equitable distribution of assets between 
decree -holders applying for execution of 
ttheir- decrees before^ realization of asset Sf 
and as such attention should be given 
more to the substance than to the form 
of application. A I E 1929 Mad 703=52 
M 760=57 \M L J 97=30 L W 110=(1929) 
M W N 611=Iiid Eul (1929) Mad 760i 
■ ■ . ■ - m ,IC' .72* 

*~The section does not follow the gene-* 
ral principle of “ first come, first served 
as was asserted in A I B 1928 Mad 129^ 
- * . . 107 J C 298, 

..—And is inapplicable where assets 
are not liable to be r^teably distributed. A 
1 E 1922 Mad 99=42 M L J 473=30 M L T 
178=(1922) M W N 184=15 L W 421=67 I C 

. ''546. 

; —Nor where money is desposited by 
judgment-debtor in Court for payment to 
a particular decree holder, but where money 
is realised in execution by process of 
Court. A I E 1925 Nag 157=81 I C 7, 
—No change has been made by the 
word “ passed ” in the law prior to 0, P^. 
C, 1908. The object of s. 73 is to prevent 
unnecessary multiplicity of execution pro- 
ceedings and to place all decree -holders 
upon the, samf* footing, A IE 1924 Cal 801 
=61 C 761=39: L J 439=28 OWN 704=78 
- „ ' ■ ■ iC 7IL 

—Hypothecation of moveables without 
possession is governed by s. 73. A I E 
1924 Cal 990=80 I C 20 
_ -“S. 73 & S. 63 must be read toge- 

ther* A I E 1928 Eang 167=6 E 131=fl0 

■n ■{ , 

i i r-Exccution in different Courts isi 
governed by s. 73. A I E 1929 Eang 198 
=Ind Eul (1930) Eang 53=120 I C 693. 
—S 73 covers a decree raised against 
same judgment debtor and another or 
others A I E 1930 Sind 300=Ind Eul (1931) 
Sind 34=128 ! C 681. 
—Provisions of S. 73 control provisi- 
ons of 0. XXI, r 72. A I E 1931 Mnd 
103=(1930) M W N 568=Ind Eul (1931 j 
Mad 378=130 I C 458., 
—Cases where a decree-holder is him- - 
self a mortgagee, and the decree-debt and* 
mortgage-debt are not two distinct and- 
different debts are not gov* rued by S 73 • 
proviso (a) .an(i (b) A I E 1930 Mad 138= 
31 I W 38= (1929) M W N 917=Ind Eul 
(1930) Mad 334=122 I C 361* . 
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mi 


Q. V. c. (im) sic. n (Contd) 

(I) Geoeral principles' scope, ani ofe|ect. ' , 

{Condo} 

^Eucnmbrances entitled to preced- 
ence over money deoree-bolders mentioned 
in fourth category only are referred to 
by the third category in cl (c) A I E 1921 
Cal SOlrSa C L J 7 k62 I C 141. 


Sale proceeds— The Court may allow 
a decree-holder to take out the purchase^ 
money before confirmation of sale 6 Bom 
i6; 12 Calc 252 See however 18 Calc 242 
lind 25 I C 859. 


(2) Appeal or revlslafli. 

— An order under s. 73 determining a 
•(|ue%iion between rival decree-holders does 
not foil under s. 47 and is not appealable. 
AIR 1931 Bom 350=55 Bom 473=33 Bom 
L R 537=Ind Eul (1931) Bom 401=133 I C 
817 following 42 C 

see to the same effect AIR 1931 
Bom 252=33 Bom B R 503=Ind Rul (1931) 
Bom 385=133 I C 737 and 14 A 210; and 9 
W R 514 and 6 I C 522=12 Bom i R 355. 

—As to whether and when an order 
rejecting claim for rateable distribution is 
appealable* see 31 M L J 820=20 M L'T 
538= 37 I G 900=5 M L W 354. and (1915) 
■M W N 334=39 Mad 570=17 M L T 427=29 
M L J 96=29 I C 231; and 1 L W 

234=23 I C 422. 

—And whether application under s. 
73 is a suit and whether order of rejection 
appealable see 1 Pat L T '296=5 P L J 415 

>57 I C 42l. 

—But an order allowing rateable ! 
distribution can be summarily executed 
and an order refusing execution is appeal- 
able, AIR 1931 Pat 359=Ind Rul (1931) 

, Pat 326=12 P L T 477=133 I C 166. 

—Per Waimsley, J— S. 47 does not 
cover questions between decree-holder and 
judgmgnt-debtor relating to the disobarge 
' of decree if third persons have to be 
.'brought into the proceedings Per N. 

. Mukerji J— Order under s. 73 is not 
. ^appealable unless it decides a question 
between the decree- holder and the judg- 
. Morit-debtor^ AIR 1924 Cal 801»=51 C 761 
=39 C L J 439=28 C W N 704=78 I € 731. 

—An order ostensibly under s. 73 
' deciding matter Covered by s. 47 is appe^ 
able, but on order passed wholly and 
Bimply under s. 73 is not appeable. A I 
' R 1927 Lah 100=98 I C, 884. 

-«^Drder of rateable distribution of 
judgnient-debtor^s assets amongriyal decree- 
holders in execution of decrees is not revi- 
■sible. 17 I 0 254=171 P W E 1912=176 P 
Xi R 1912. see to the same effect 1912 M 
W N 956=17 I C 389. See also 1 C W 

. 633; and 25 I C 591. 


C (Contd) 

(2) Appeal or revision {Contd) 

—Orders disallowing or allowing claim 
for rateable distribution cannot be inters* 
fared with by High Court except in very 
exceptional circumstances. 40 1C 37 1 (Lah)* 
—Order for rateable distrlbutibn is 
neither a decree nor an order under B. 47 
S. 161 should be applied only in absence 
of other modes of redress. A I B 19S2 Mad 
99=42 M L J 473^(1922) M W N 184i£l6 L 
W 421=30 M L T (H C) 178=67 1 C 546. 
—The aggrieved decree-holder has no 
remedy under S. 47 or by way of revision 
hot by Way of Suit, A I R 1924 Mad 97 
. =32 M L t 155. 

—Order under s. 73 cannot be inter- 
fered with in revision unless there is any 
obvious mistake and the result of the regu- 
lar suit is certain. A I R 1927 Mad 944=39 
. M L T 609=104 I C 735. 

— But the order is re visible if there is 
manifest error in spite of Special remedy 
by Way of Suit under S.73. A I K 1926 
Mad 179=49 M L J 753=22 L W 744=(1926) 
MWN 27=91 1C II. 
-^Order under S. 73 can be revised if 
it is obviously wronsf. A T R 1927 Mad 
1030=(1927) M W K 795=106 I C 208. 
— In such cases S. 73 enables High 
Court to interfere in revision even though 
the difference can be finally adjusted by the 
parties in a regular suit under the law, 
AIR 1928 Mad 362=54 M L J 278=27 L 
W 804=109 I C 577. See also 4 M 383; and 
13 C 225; and 9 M 508; and 15 M 372, 

— And the Nagpur J. C. Court has 
held that revision lies on order rejecting an 
application for rateable distribution. A I 
R 1926 Nag 380=95 I C 205. 
—And the Rangoon High Court has 
held that order under S. 73 is revisible as 
it is not ministerial and non-judicial act 
of a Judge. A 1 R 1928 Bang 163=6 R 582« 

113 I C 815. 

— No appeal lies from a final order 
passed while purporting o% decide question 
under S. 73 even if it be one notcon tern- 
plated by the Section. AIR 1929" Lah 
645=lnd Rul (1929) Lah 828=118 I C ^08, 
—Order under S,73 is not a decree 
but ail order in execution proceedings. A 
I R 1929 Rang 198=Ind Rui (1930) Rang 

53=120 I C Afl. 
—If rateable distribution under S. 
73 is asked for by decree-holder, no order 
under 0. XXL r. 73 can be pasted. A I E 
1930 Cal 761=52 C L J 19=Ind Eul (1931) 

. Cd 248=1^9 I C 776. 

■ .r *■' ' ' 

—Where an application for payment 
out of the fund in Court belonging to 
judgment-debtor atbaehed by a decree-hol- 
I dw, order ,p»yment,§o 
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£. P. C. (19@8)‘SEC. 73 iContd) ' 

(2) Appeal of e€Visiori> (Ooncld) 

•gts. to invite claims for rateable db tribution 
at ibe, tnstanpe of persons whose claims 
;had not maiured into decrees is ; illegal and 
/iimst be set aside. 42 Mad 692=26 M:L.T 
.82=(1919) M W N 623=50 I C .925. But See- 
; . 44 MadMOO .(P B>.60 I cm 

. —Where an order was made in respect of 
; surplus 'sale proceeds deposited in Court 
..after '".satisfying’ the mortgage decree, gi- 
ving .the same to another decree- holder on 
the ground that he was a secured creditor 
>ud the- rival (simple 'money) decree-holder 
l-filed ;ati , ’appeal. against the* order 
"^Held %that no ■ . . a'ppe al lay ■ 'as the dis • 
'piite ’waS between two rival decree -holdera. 
Held aieo that an' order passed -under S 73 
'0 P^C is a judiual act. -A L E 1933 S 181 
\dlssenting from . 5 Pat 445. 


(1) Attachment before Judgment 
—No right in the property attached is 
; Conferred by attachment before judgment 
. On the person obtaining the ' order' for 
' attachmieht. Suit to- recover assets wrongly 
..distributed is*mAmtainable. 37 All 575=13 
ir. ‘ - A L J 732=29 I C 622. 

■ ’ ' ' — |A‘ deciee-holder who has obtained an 
’'drder of attaclimeiit before judgment can-: 
^'not claim rateable distrrbutiba-if ^he obtains 
’his decree 'after ■-realization of bassets. Erfo- 

■ neous order of .a Subordinate Court allo- 
wing • rateable distribution is : open to 
revision by High Court. -21 G L J .hl4=30 

■ ;■ i, >rC'38, 

— B. '73 A with, two .decrees against D' 
.,pn different dates ..and • under, both, D’s 
.goods, attached before judgment B .also 
(with decree -^gainst ,1).’ and D's'goods atta- 
' “cked between dates of, two attachments by 
(A. All 'decfeesp' asse’d by. Small Cause 
"Court, Calcutta- A applied -to the Munsif 
;at N and'E applied to the Sub- Judge at 
_D for execution by whom the goods were 
sold. A applied for rateable distribution 
to the_ Sub- Judge at D bub the application 
"'was disallowed'.' Held,' that, as regards the 
-decree, the attachment due to which was 
’prioz; to ..that of B, . he was entitled to 
'rateable distribution and as regards the 
- -othery he had lio right. 25 C W -N 740=63 
. . 1C n.' 

‘-(Where -same fund is. attached . before 
vjudgment by: several creditofs, priority of 
. attachment does not create right to pre* 

. ferential treatment. and .the. fund should be 
...ratoably .distributed amongst all those 
, oDtaiiiing. d.ecreos, A I E 1922'^Mad 236=15 L 
. W 531rr(1922) M W N 2'6'2=31 M L T (H G) 
.. : '■'■70=681 C-7I4 

, —Money Sought to be attached before 
,Jtd|?ment','' if de.posited:in 'Court, is a de*- 
satisfaction of. . . claim ■ ^pnder ^ Q. 
and.' must he .paid-to; the . plaim 
sMisfactioii r)f .his-= claim::evpia if; pot 


C. :P. C.,(l?08), :SEC... 73. {C7owl4 
(3) Attaclimcfit. before;..'' Jndgment , (Cowcici) ■ 
apblving for execution. A' I E 1927' Eaiig 
. • 278=5 B 753=106 I C 77/ 

—No claim for rateable distribution 
icaii be -entertained merely on attachment 
before .- judgment* without decree „ and 
application for execution of decree. A I 
:E 1928 'Born -545=30 Bom h R 1448=Ind 
‘ Rul (1929) Lah 318=! 15 I C 414 . 


( 4) Assets available for rateable distflbiitioil 
"''—In the, present', section the words , 
“before the receipt of assets have been 
substituted, for, the words “ , prior to the 
realisation ’' so .as to make the mpning 
Clear. “ Assets ” include money ^'paid by 
judgment-debtor under 0. XXL r. 43 
and such money is liable to rateable dist- 
ribution. A I E 1926 Bom 242=28 Bom 
L R 237=93 I C 852* 

—Money deposited by surities for 
release of an attachment before judgment 
is liable for rateable distribution under s. 
73. High Court interferes .under s. 115 
where no appeal is allowed AIR 1922 Cal 
19:^26 C W N 169=70 I C 539. 

— Where property is sold in execu- 
tion of decrees agmiiist brothers forming a 
joint Hindu family, decree-holder against 
one of the brothers can claim rateable di&> 
tribution only to the extent of his share 
in the property sold* A I R 1928 Mad362s 
54 M' L J 278=27 L W '804=109 , I C 557, 

' . —Money in . hands of Execution "Court 

is liable to be distributed pro-rata among 
execution’ creditors whose attachments are 
registered before receipt of assets,^ and 
money at: ached by diifereut courts will be 
distributed in order of time. AIR 1927 
' ■ Bom 405=29 Bom L E 689=106 I C 184. 

—Assets of partnership held by a 
Receiver in a partnership action are avail* 
ble to creditors of partnership in satisfac- 
tion of their decrees without waiting for 
the result of partnership accounts. AIR 
1927 Bom 405=29 Bom L E 689=106 I C 184. 

—Money realised by sale of judgment-* 
debtor’s property in executicn of one 
decree, and deposited to the credit of the 
decree-holder’s suit, is liable to rateable 
distribution with the other decree -holder 
against the seme judgment- debtor who had 
attached the deposit before judgraeiitj 
and had applied for payment of the money 
deposited after obtaining a decree AIR 
1921 Mad 481=14.^L W 582=(1921) M W N 

817=70 I C 20. 

-"-Money paid by judgment-debtor in 
execution to a Sheriff who paid, it into 
CourL is assets liable for rateable dlstri* 
bution The right to rateable distribution 
dpes^ not - apply ^ to costs of -a previous 
application for execution^ but is limited to 
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tolS; 

c. ... ^ 

(4) Assets :a¥ailal5le for rateable -. < - 

distributiosi, (Contd) 

the amoTint due under . the decree. 47 Cal 

515=59 ! C 45=8; 

7 — Fund' in custody of one Court to 
the credit of a person attached by another 
Court in execution of-. a decree against 
him becomes “’assets ’* as soon as it' is 
transferred to execution Court, and if the 
executing Court and custody Court are 
the same the fund becomes ’the assets by 
order of attachment’ ebupied a formal 
feder of transfer of the fund td the 
•credit of the suit in* which execution 
-Is sought. 44 Mad 100=39 M L J 608 
.=60 I C 302=(19‘21} M W N 14=12. *L • W 
^ i ■ ' ■ ' ■ 744.-(F 

— Money remaining in the . hands 
of a rival decree-holder purchaser is liable 
to rateable distribution as it is as at. the 
disposal of the Court and can be ordered 
to be paid into the Court. , . 43 1 C. 7 1.5; 

—Where Several decree-holders aga- 
inst the same judgment-debtor have attach- 
ed and brought to\ sale, property, of . the 
judgmentrdebtorp erm'ssiou granted by 
Court to raise money by private alienation 
to pay off .one of the decree-holders is 
impif)pei% and all the decree-holders are 
entitled to rateable distribution of ' the' 
money so paid in Court as it is “assets'V 
41 M 616=35 M' L J -ISO^IOIS) M W ■ N 
■ ■524=47" ! C-538;: 

— -Money paid to Sheriff ■who paid 
it into Court in execution of a decree is 
“assets ” available for rateable distribu- 
tion Costs of previous execution applica- 
tion cannot be claimed in rateable distribn- 
tibn. . 47 Cal 515=59 \ C 458. 

—Though 0. 21 r. 89 C. P. C, men- 
tions payment to the decTee -holder that is 
only an injunction to the judgment-debtor 
as to amount he has to pay for the’ 
purpbsd of getting the sales set aside. The 
sale may be held at the instance of one of 
the execution creditors, but any money re- 
ceived from the judgmerit-clebtbr in Court 
under pressure of the sale must enure foi- 
the benefit of all the execution creditors 
who have acquired a claim to ratealdo dist 
ribtitionaindeu a 73, 40 Cal 719 not appro- 
. ved A- 1 R 1933 N'3S8. 
s . . — [Although r, 89. 0 21 specifically 
n^eiition^,-. payments to the decree- holder, 
it, cannot be; intppreted so as to make the 
njpney , not .available for rateable. dLstribu- 
tion. since it is. only an intimation to the 
jqdgment-^clebtor as to the . amount he is: 
to pay for the purpose of getting the sale 
set aside. If the aucifon-purchaser .deposits 
the purchase— money in- Court,- there is no 
question that it is available for distribu- 
tion:; among the various decree-holders. One- 
fails to see w,hy jf the decretal amount, 
was voluntarily .paid by the. ju^lgment- 


m% 

C P. aKt908)f5iev:73C''(<7®i^#'^' > ' -d 
(4) Asse^, satiable fqrfal^aihle- , I } 

€isinbni\m ( Co7icld) 

debtqr or with * a ’yiew to ' set aside the 
sale, Uhat tnonby ’Icbhld^ not be rateable 
distributed only" beqause ' the judgment/’^ 
debtor' vblu?ntai4ly' pays- i he money into 
Court. Whatever EQoney is realijzed' in exec- 
ution; at the; instance of one 'dbcree-liolddr 
becomes assets held- by the- Court ’within 
the: meaning of S., 73 0. iP.. C., for ‘the 
benefit of all decree-holders- who have 
applied- for execution before the receipt 
of .the assets.. 28 h B. 179 (183)= A -I -R 
1932, VN 156=140‘ I 0 -293=1 It; 1932^--^ 143= 
Uv- ; i '-'- ."A L R 1932 N 217. 

, ,, .—Property attached— judgment- debtor 
paying ;■ debretal ambunt. to.; ’decree -holder, 
--ambuhts; to deposit under 0 ”21 r. 89—* 
hlssetl for' ratlabie distribution. See ALE- 
t ^ 1933 N §2,. 


( 5 ) Assets held by Court. ■ 
i ‘ ^The scope’ of the section is veryl 
[ ui’bqh ■ by the . substitution' of 

■ thb " y^iords “where assets are held . by a' 
i Court-’ ’ for the words 'whenerer* ’ akCt’S' 

; af^ ‘ realised by sale or otherwise- in 
I executioir of decree ” which occnrrecl 
-iu the old section. The word is ’liot" 
confined: ' to, “ assets realised by -sale .’’or-’ 

I otherwise in execution of a ' decree’ 
l—Money paid into Court by judgment— 
debtor in. part satisfaction of a decree is aii* 
asset held by the Court within the mean-* 
trig of the sectiom and other decree-holdefsr 
j who had also applied for • : execution before 
the money was so paid into Court are en- 
titled to rateable distribution. 54 A 516^ 
.(519)=1932 A li J 359=138 I C 106=1 it 
1932 A 369=A I E 1932 A 411=4 L R 1932-^ 

A-'5’46.’, 

— S. 73 does not lend validity to the 
view that the money realised by the C'our^, 
under pressure of execution is alone cupa*. 
ble of a rateable distribution and not that^ 
.which is voluntarily paid by the judgment; 
-debtor in the course, of the execution 
proceedings “Assets held by The Couif is 
an- expression which is wide' enough", to 
cover such money as comes into the custb- 
1 -dy of the Court otherwise' than bv a coef- ' 

' cive process 28 N L B 179- (t82)=A 1 ir 
1932 N - 156=140 I C 293=1 B 1932 N 143=A'. 
. ^1!' - " ■ I I? 1932 N 217;,; 

; -Money paid' into Court for the benefit of 
the decree-holder under 0. 21, r 89 bedmes 
assets in the hands of a court' in Ihh'' 
same . way as* any other -money paid' 
for his benefiV whether^ Realised’ by ‘the’ 
sale or paid in to avoid attachment and 
the fact that under. 0 21, 'r. 89 this moimy’ 
is described as- bein^ paid for payment t(y' 
•the decree-holder does not make it earmar- ^ 
ked for his :oxclusive^ henedt tany more than 
aoy:* Qitlloi? money realised under' stress of 
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c. p. C. (IMS) SEC. Ta (Coni^ ' 

( 5 ) Assets heW by Court. (GojrftQ 

eutioii towards ^tisf action of his decree is 
to be regarded as, specially ear-marked and: 
so as to remove it from the operation of B 
73 Civil P. a A L R 1933 P 249. 
w-Purchase money is in the hands of 
the decree-holder purchaser jyho is^ allowed 
to set off purchase money in satisfaction 
of his decree are assets in ; power and at 
disposal of Court within meaning of S. 73 
where the circumstances of the case are 
such that the Court can order him to pay 
that sum into Court. 11 P 250 (255-6) 
=AI R 1931 P 405. 

—^Moneys realised on personal decree 
in execution are " assets ” 15 I C 406 
=(1912) M W N 407. 

— Wtere a set off is allowed under O 
XXI r 72 after another- decree-holder has 
applied in another Court for rateable distri- 
bution but before the order is communica- 
ted, the purchase money in the hands of 
first decree-holder is “assets” A I B 1930 
C L J 19= Ind Eul (1931) Cal 
248=129 I C 776. 
levied in execution or paid 
into Court in satisfaction of the decree un 
der execution are " assets held by Court. An 
order of attachment to the credit of the 
suit in which the attachment takes place 
does not of itself effect a transfer of money 
standing to the credit of another suit. 
^4 L W 582=(1931) M W ]Sr817= 70 I C 20 (2) 

— Kevision lies on order rejecting 
application under S. 73 .Where attachment 
before judgment is raised on security 
being furnished, money deposited by suri- 
ties after decree is ‘assets* held by Court. 
A I E 1922 Cal 19=26 C W N 169=70 I C 539 
—Any assets held by the Court irres- 
dective of the manner in which they 
came into the possession of the Court are 
“ assets ” including money brought Volun- 
tarily nto Court by the J. D. A I E 1921 
Cal 749=35 C L j 327=70 I C 541. 
— Assets levied inexecution, or paid 
into Court in Satisfaction of the decree 
under execution only are “assets held by 
a Court ” Money belonging to a Common 
Judgment-debtor attached before jndment 
by one creditor is liable io rateable distri- 
bution with other creditors who apply for 
execution before the attaching creditor has 
obtained a decree and applied for execution 
A I B 1923 Mad 505 fP B)=46 M 506=44 
M L J 413=17 h ' W 3,90=32 M h T198 

=72 I C 820. 

On default in payment of full amount 
25 percent deposit made by auction — pur- 
chaser under 0. XXI r. 84 becomes assets 
under s, 73; A I R 1.926 Mad 872=49 M 570 

:=97IC8|». 


C P. c. (1908) SEC. II ■ : 

( 5 ) Assets held hy Court 

— “ Assets ” include compensation 
money awarded under Land Acquision Act 
A I E' 1926 Mad 307=49 M 38=97 C 49$. 

" — Money realised in another suit atta- 
ched under 6. XXI, r. 52 becomes assets 
realised in execution of decree only if it Is 
transferred to attaching ci*editor’s account. 
A I E 1928' ■ Sind 165=22 S L, B 345=! li 

I C 319. 

—Money paid to the Sheriff in garn- 
ishee proceedings is “assets held by the 
Court” and remains so in spite of Subse- 
quent bar to paying the same in Accountant 
General’s account with the Bank. A I B 
1930 Cal 623=57 C IBOsInd Kul (1931) Cal 
141=129 i C 181 

—Money paid into Court by judgment- 
debtor for avoiding attachment of his 
property in execution is “ assets ” held by 
the Court. A I E 1930 Sind 300=Ind Eul 
(1931) Sind 14=128 ! C 686, 
— Assets does not include deposit of 
earnest money. A I B 1925 Cal 966=29 0 
:■ ■ / W X 575=87 I C 783. 

—“Assets ” do not include money 

paidto a judgmeut-creditor by the^jndg- 
ment— debtor out of the Court. 15 C L J 
: 49=13 I C 96L 

— “ Assets held ” do not include 
money paid into Court under 0. 21 B 55. 
Where payment is made in respect of de- 
cree debts with reference to which attach- 
ment has taken place, the property cannot 
be subsequently Sold in respect of other 
decrees with reference to which no attach- 
ment had been effected. 13 Bona L E 1193 
=36 Bom 156=12 I 6 9IL 
— “ Assets ” do not include money 
paid into Court in pursuance of a prohibb 
tory order. 42 I C 436=167 P W R 1917. 

—Money held to the credit of judg- 
ment-debtor ny a Court to which execution 
has been applied for is not “ assets ** in the 
hands of the executing Court, unless it is 
attached in capacity of executing Court A 
I E 1921 Mad 218=44 M 100=(1921) M W N 
14 (F B)=60 { C 302. fDisseuting from 42 
Mad 692=50 I C 925.} 
— The custody Court cannotjdistribute 
pro rata the moneys in its hands among 
the attaching creditors. AIR 1927 Bom 
405=29 Bom L E 689=10$ I C !84, 
—Fund in Court attached by several 
decree-holders is not to be rateably dis- 
tributed but paid in order of attachment. 

—Attachment of money after decrees 
for sale but before payment of money into 
Court is invalid. 24 I C 617=26 M L J 364. 

— 0. 21, E. 65 clearly contemplates 
employment of agent for the conduct of a 
sale in execution of a decree, and as such 
receipt of purchase money by an a^uctionex 
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C. P.'C- (IMS) SEC 73 (Conta) 

(5) Assets field by Court (Contd) 

so appointed is receipt of assets ” by 
Court, disentitling a decree-holder to rata- 
ble distribution applying for execution 
after , such receipt of the purchase money. 

44 Gal 789=25 C L J 303=35 I C 850. 

—Where sale proceeds of properties 
sold in separate lots are realised separately 
the assets are realised separately for each 
separated lot. AIR 1925 Calc 966=29 G 
■ W „N 575=87 IC 783. 

—The receipt of assets ■ under S "^3 
includes receipt of the whole of assets 
realiaied by order for sale A I R 1926 N:'.g 

380=95 1 C 205. 

— Sale proceeds held by a Subordi- 
nate Court ordered to be transferred by 
superior Court to itself are to be deemed 
to be realised under S. 73 only if actually 
received by the latter Court A X R 1927 
Bom 247=29 Bom L R 319=101 I C 411. 

— Subordinate Judge holding assets 
calling records of execution in Blunsif’s 
Court cannot be said to have ordered trans- 
fer of execution case to its own file. A I 
R 1927 Pat 252=101 I C 908, 

-^Leave of the appointingCourt is net 
a condition precedent to maintainability of 
application for rateable distribution in 
sale-proceeds held by the Receivers appoin- 
ted by the Court. 34 B L R 1405 (1409-10) 
=A ! R 1932 B 621. 

■—Deposit by stranger to set aside sal«- 
Distribution-Jurisdiction, See (1916) I ?A 
W N 195=34 I C 350. 

— Attachment-Salary of Government 
officer, see 16 ! C 640. 

—Rateable distribution-Decree against 
deceased jagirdar-Heir remitting money to 
court for his own personal decree-Right of 
decree-holder to share of money. See. 

18 ! C 55 

— Execu- tion petition-Money paid 
into court by judgment-debtor before 
process-Realised by application. See 

23 I C 241. 

— Assets-Seourity-Effect of-Money 
decree- Attachment- Deposit in Court- 
If can be attached by subsequent decree- 
holders-Rateable distribu* tion. See 

29 I C 791. 

—Attachment by two decree -holder.s 
of same property— Sale ordered nndjr first 
attachment— Deposit of decretal amount of 
first decree-holder— Assets— Second decree 
holder— Right of, to rateable distribution. 
See 24 I C26i. 

— Assets-Immovable property given as 
security by judgment debtor-Realisation of 
security in execution Rateable distribution. 

34 M L J^.$4i;^43 I C 187=41 Mad 327. 
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C. P. C. (1908) SEC, 73 (C<s>w35<7) 

( 6 ) Assets not avai!ablelfor“fafeabl^ 
distributiofi. 

—Money deposited under O 38, R 2 
on arrest before judgment is not availably 
to other creditors for rateable distribution. 

8 Bur D T 22=29 I C 714 

—A sued B, and before judgm^ut 
attached a decree which B had obtained 
against C A’s suit was decreed and in ex- 
ecuting bis decree, A applied for the 
execution of the decree against C. The 
proceeds of execution were paid into Court. 

—D another decree h >ider against B, 
made a similar attachment and claimed 
rateable distribution. It was contended by 

D, that as A had not executed his owni 
decree but merely applied for executiou 
of the attached decree, he was not entitled 
to rateable distribution: Held, that as A 
had applied for the execution of the atta- 
ched decree, only to the extent of the 
amouni due to him under his own decree, 
he was in effect executing his own decreee 
and was not entitled to rateable distribu- 
tion. (1913) M W N 1021=14 M L T 533 

=21 1 C 611. 

— Money paid by judgment-debtor 
before levy of attachment to bailiff who 
showed him a warrant for attachment of 
moveable property in execution of a decree, 
is payable only to the attaching creditor 
and not available for rateable distribution 
among all judgment-creditors. 21 Bom L R 

975=53 ! C 599. 

— Moneys paid by judgment-debtor to 
the officer arresting him to secure his rele- 
ase are not assets and liable as such. 19 
Bom L R 274 =39 I C 623, 

— Money deposited in Court under O 
21, R 89 to set aside an execution sale 
cannot be rateably distributed by Court. 40 
Cal 619=18 CL J 144=19 C W N 1125=18 

! C 839. 

— Money paid into Court for payment 
to decree-holder is not as.sets and liable as 
such. 42 I C 507. 

— Money paid into Court to avoid 
defendant’s arrest in a suit being money 
paid for specific purpose cannot be atta- 
ched by judgraeiit-'Creditors other than the 
judgment-creditor who has been instrii- 
mental in compelling the deposit who 
acquires lien over it. 14 S L R 104=61 

I C 424 

— ISfo payanent into Court by a 
judgment-debtor to avoid arrest is atta* 
chable by other judgment-creditor. 14 B 
L R 164=61 ! C 424 


( 7 ) Before the receipt of the assets. 

— Applioatlhns of rival decree-holder 
for execution must be made before the 
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C. P. C. (1 90S) SEC, TJ (ConUl) 

(1) Before the receipt of thie assets, {Qontd) 

receipt of assets by the Court, An appliy 
cation for rateable distribution is, in time 
if made before date of sale A I II 1931 
Bom 252=33 Bom L B 503=Iad Hul (19.31) 
Bom 385=138 1 C 737. 

—Application for rateable distribution 
cannot be allowed unless esecu-tlon appli 
cation is made before the realization of 
asset by the Court. Leave granted by 
Court to proceed against a receiver subse- 
quent to the presentation of execution 
appli cation validates the application presen 
ted before the Court was called upon to 
make a rateable distribution. Order by 
lower Court refusing to exercise jurisdic- 
tion through misapprehension of true effect 
of statutory provisions is revisible by High 
Court. 14 C L J 50=15 G W N 872=10 I C 

527. 

— S, 73 does not apply unless an 
application for execution has been made 
before realisation of assets aiid the assets 
are realised in execution. 38 Mad 221=29 

I C 239. 

— Attachment of Sale pi’oceeds by 
puisne mortgagee after the sale of mort- 
gaged property by a prior mortgagee does 
not end the rights of the former under 
the mortgage, A simple creditor simply 
by attaching before judgment cannot claim 
priority over a mortgagee or rateable dist- 
ribution without applying for execution 
prior to realisation. 32 i G 9i4 

— S 73 applies only if execution 
application is made before realization of 
assets. 0. 21 R 52 is applicable only to 
money actually in hands and does not 
allow an aniicipatory attachment of money 
expected to reach the hands of a public 
officer. Fuug in Court attached by several 
creditors is to be rateably distributed amo- 
ngst them, and no preferential treatment 
is to be given to any one creditor by 
reason of priority of bis attachment. 21 
G W N 887=25 0 L J 595=41 Cal 1072=41 

I C 516. 

“-teaie proceeds of moveables of judg- 
ment-debtor realised before date of appli- 
cation by other decree-holder for execution 
are not liable to rateable distribution 33 
P R 1918=45 I C 108. 

—In case of sale immoveable proper- 
ties assets are not “received” on the date 
o,t deposit but on the date of Mi payment 

B'hen an order sending a decree 
ior execution to another Court is made. 
-!?,rV distribution can 
do T-p O'O the copy of transferred 

‘ hy the lattf-r Court, 

of W-'niert" District Court 

S'P’V ci, -h ^ ‘ "I execution of Mun 
w:,f -I available for rateable 

clis.ubiit'.on to the attaching creditor wi- 


C. P. C. (1908) SEC. 73 (Cojitfi) 

( 7 ) Before the receipt of tlie assets 

thout transfer of Minuffs decreet o Dist- 
rict Goort. 35 Mad 588=21 ML J ' 505=8 

I D,852=(1911) 1 M’ W.N 47=9 MIT 111. 
A decree-holder is not entitled ^ to rateable 
distribution uiiiess be has applied for exe- 
cution before receipt of as.se ts. Money not 
paid into Court in execuli>n of a decree 
are not liable to rateable distribution, 

II P L R 1920=54 I 0 41= 3 1> W E 1920. 
—Rateable distribution cannot be allowed 

unless an application is made to the Court 
holding the asseis before the receipt of 
such assets. Sale proceeds of property 
Slid in execution in separate parcels are 
deemed to be realised only when the en- 
tire amount of purchase-money iii respect 
of all parcels isp aid into Court. AIR 
1921 Gal 801=33 C L J 7=62 I C 167. 

—Application for I’ateable distributisn 
cannot be granted unless it is made before 
-the assets are realised by the executing 
Court. 62 I C 857 (Cal) 

—Application for rateable distribution 
must be made before the assets are reali- 
sed by the executing Court and in form 
p:escribecl in O.XXf, . r. II (2). A I R 
1921 Xag 5=17 K L R 143=64 ! C 53;’ 

—Decree-holder even though he may 
effect attach- menu before judgment,'’ will 
not be entitled to rateable distribution, 
unless the decree is passed before realiz- 
ation of money. A I R 1924 Lull 70=40 P 
L R 1922=69 I C 718. 

—If execution application has been 
made before realization of assets applica- 
tion for rateable di.stributic>n made after 
rc^aiization of assets ctuinot be refused. A 
I R 1925 Mad 587=18 U L J 459=21 L W 
. 518=(i925) M \V N 173=87 I C 390. 

—Rateable distribution cannot be 
ordered merely on attachment after judge- 
ment, if no application for execution has 
made before realization of assets. A I R 
192() Cal 249=99 ! C 527. 

— Rateable distribution under s. 73 
cannot be granted unless the • decr'ee is 
transferred to Court having custody of 
attachment, and execution h:,i.s been applied 
for, according to 0 XXII, r. 11, before 
assets are realised. A I R 192G Sind 177 
=10 B L .R 111=93 I C36’6. 

^ — A decree-holder c’aiming rateable 
distribution must apply fur execution of 
his decree under 0 XXF, r. 11, before rea- 
lization of assets a mere application for 
rateable distribution is insufficient. A I 
R 1929 Nag 148=25 N L R 94=12 N L J 
6l=iii:lRul (1929) Nag 175=! 16 I C 655. 

■—A decree-holder can claim rate- 
able distribution only if he has applied for 
execution of decree before assets are reali- 
sed by Court, A I 114929 ■ Lah 645=Ind 
Rul (1929) 828= US 1 Q 90?. 
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C. P. C, (I9II8) SEC. Tl {Gontd) 

(7) Before the receipt of the assets {Coficl(^ 

— Execution creditor cannot be depri- 
ved of his right under s. 73 or otherwise 
because he obtained attachment after date 
of receipt of assets, ' Where a Court by 
stop order withholds payment of money 
paid into Court in pursuance of -garnishee 
proceedings to creditor, it cannot be atta- 
ched by another creditor during the stay of 
such order as it does not raise the date of 
receipt of assets AIR 1830 Cal 6'i3i=57 
Q 736and Rul (1931) Cal 141;:I29 I C 189. 

—Decree-holders applying for rateable 
distribution after the attachment can claim 
the benefit ^ of attachment, if they had 
applied for execution of their decrees be- 
fore realization of assets. A I R 1931 All 
82=Ind Rul (1931) Ail 356=( 1930 j ALJ 
1552=131 I C 244. 

—Application for rateable can be 
made before appropriation of money 
towards decree,- A i R 1939 Mad 4. 


(8) Court to which application either for 

execution or rateable distribution to 
be made. 

—Money lying in Court of anotlier 
District cannot be attached by a Court, 
but the decree should be trauslerred to 
the former Court. Money retained under 
temporary injunction is liable to rateable 
distri bution. 7 Bur L T 277=26 I C 94i. 

— When the property is already under 
attachment, a person to be entiiled to 
rateable distribution need not take out on 
application for fresh attachment- A I R 
lyai Ali .92=(1980)A LJ 1552=Ind Rul 
■ (1831) All 356=53 A 125=131 i C 241 

— Application for execution to superior 
Court within S'- 73 does not in elude 
application io superior Court to transfer 
execution case to itseil irem inferior 
Court. A I R 1921 Cai 87=25 C W R 740 

=63 I e II. 

— No application for rateable distribu- 
tion by desree-holder attaching earlier to 
superior Court is necessary unless a ttach- 
ment by superior Court is pnor to that by 
inferior Court AIR 1921 Cai 87=25 C W 
N 740=63 I C n. 

— Application for execution does not 
include application for rateable distribution 
17 N L R 143=64 1 C 53. 

—“^Rateable distribution of assets reali- 
sed cannot be ordered without application 
to Court holding the assets. AIR 1926 
Lah 538=95 ! C 151. 

-^No application for execution can be 
entertained for purposes of s. 73 by trans- 
feree Court unless and until it has received 
"decree. AIR 1928 Mad 496=27 L W 423 
. ■ *t55.M D J 120=109 I C 494. 


C. P. C. (1908) SEC. n {Q07itd) 

(8) Csuft fo which appiication elthet 

for ekecution or rateable dsstributi^i^ii 

to be made. {(Joncld) 

—If application for rateable distribu- 
tion is supplemented with transfer Certi- 
ficate subsequently received, the decree need 
not be actually transferred to the Court 
granting rateable distribution. A I R 1928 
..Nag I C §24. ■ 

—To entitle the decree-holder to 
rateable dislribulion the appixeation must 
specify the mode of exe- cution A I R 
1929 Nag 148=25 N L R 94=12 N L J 64 
rind Rul 1,1929) Nag 175= 116 i C 955* 
—Where money is standing to the 
credit of one suit application for transfer: to 
another suit must be made in the former 
and Certificates of Accountant— General 
and Registrar are required with the appli- 
cation if it is made to the Original iSide 
of the High Court. 19 C W N 345=31 I C 615, 

— Application for making, an entry in 
the Nagative Register kept by the. Rrolho^ .. 
notary of the Bombay High Court under 
Rules 318 and 323 ot Bombay High Court 
Original Side Rules of 1930 is an application: 
for execution within the meaning of S 73 
(1) 34 BLR 1405 11409)=A i R ml B 622. 

— Decree sent for e.xeGati;jii to Collec- 
tor— Collectoi'’s duty— Prohibitory order 
from an other Court-Effect of— Proper cour- 
se for decree holder to apply ‘for^rateable 
distribution to the Court w he se ds^ cree is 
being executed See 36 Bom 519=14 Bom 
L E 527=16 I C 59 


( 9 ) Declaratory and regular suits 

—Where rival decree^holders are 
ing rateable distribution, one decree-holder 
is entitled to i.inpeach the decree of a rival, 
dccree-'-hulder only for fraud and coiiuHion-* 
Suit for a declaration that ihj decree of a 
rivrd decree -holder was obtained by fraud 
and collusion is maintainable even before 
the actual distribution of assets. 43 Mad 3&l 
=38 M L J 108=27 M L T 66=(1920) M W N 
92=11 L W 81=55 1 C 452. 

— Assets-rateabie distri billion- rival 
pecx’ee-holders-siut by one for deciaraiio:?. 
of his rival’s decree as void-mum ovut- 
ability. See A L R 1933 li 1 39, 



( 10 ) Decree for payiuent of money afalnst 
the same Judgment debtor 

^ —Decree in a moi'tgage-suit direct} ng 
realisation of decretal ainouut from the 
mortgaged property and the iriortgagni* 
personally is a mortgage-decree. 17 C W N 
1039=20 I c m. 

— Where the same property is at tachedi 
by two Courts, and the attaching cred tor 
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C.F, C. (1908) SEC. 73 {Qontd} 

( 10 ) Decree for paymeit of money against 
the same Judgment debtor > (Oon^c^) 

in tbs Subdivisional Court applied for rate- 
able share of the assets to be realised 
by sale of the property, it is not necessary 
for him to get the decree transferred to 
the District Court for execution. He is 
entitled to a due share of the sale pro- 
ceeds. A I R 1931 Bang 111 (2)=Ind Eul 
(1931) Eang224r|32 1C 832. 

•=-^Mortgag6 decree exprossly exempting 
personal liability of the debtors is not a 
’‘money decree.” On proof of collusion 
and corrupt bargain between judgment-deb- 
tor and decree-holder consenting to a per- 
sonal decree so as to entitle the decree- 
holder to rateable distribution. Court will 
not allow rateable distribution 23 M L J 
609=12 M L T 660= IT I C 940, 

—■Decrees obtained^ againsi the same 
person, one obtained against him personally 
and other as legal representative are decrees 
against the same judgment-debtor and as 
such proceeds of the sale of the property 
of the judgment-debtor attached by both 
the decree-holders are liable to rateable 
distribution between them, (1917) M W N 

859=42 I C 897. 

—Property attached iiv execution of 
two decrees against the same judgment- 
debtor by two* courts of different gradee 
should be sold by superior Court, but if 
sale is held by inferior court, the sale 
proceeds should be transferred to superior 
court for rateable distribution 46 Cal (54=27 
C L J 145=44 I C 249, 

—A decree-holder is not entitled to 
rateable distribution unless he holds money- 
decree against the same person and has 
applied for execution of that decree before 
the realisation of the assets. A I E 1926 
Mad 179=49 M L J 753=22 L W 744=(19261 
M W N 27=91 I C l !. 

—Rateable distribution is not per- 
niissible except in case of money-»decree 
AIR 1926 Oudh 616=1 Luck 569=3 OWN 

749=98 I C 33. 

—A Collector holding a decree orderinff 
pauper appellant to pay the Court-fee which 
he would have had to pay had he been 
not permitted to appeal as a pauper, must 
appjy to* the executing Court in order under 
S. 73 because such a decree is a niouev- 
decree. AIR 1930 Rang 342=8 R 294-Ind 
Rul (1930) Rang 396=127 fc 604 
distribution oannot: be 
decrees are not passed 
against the same judgment-debtor and a 
judgment-debtor’s legal represeutativa is 

^ . Cal 454=34 C W N 294- 

Ind Rul (1931} Cai355=l30 1 c 22L 


C P. C. (1908) SEC 73 {C0«M) 

(fO) Decree for pay meet' of mojiey against 

the same Judiraeot decree (Oondd) 

—Decree against -persons as legal 
representatlves-Personal decree against one 
of the representatbes— Mode of execution- 
Appointment of receiver— Rents realised 
by receiver— Same judgment debtor. S83 
a ■ P. a 52 I C , 905. 
-*’"Bame judgment-debtor necessary— 
Order refusing rateable distribution not 
a decree See 42 Cal 1=27 I 0 644=19 C 

w R m ii 


(M) Oovernment^right oi 

^ —Where rights of the two attaching 
creditors and of .G-overnmeut were brought 
into existence at one and the same time 
and by the same decree, and the assets 
were realized or rather came into the hands 
of the court before any of tile judgment 
creditors applied for execution aiid were 
still held by the courts and though the 
two creditors had obtained attachment 
before the Crown had obtained orie, but 
no payment had been made to the 

creditors, Held that where the right of 
the Crown and that of the subject met 
at one and the same time, that of the 
Grown was in general preferred, and that 
applying the principle, the claim of theS 
Crown should pn'ma facie be preferred to"? 
the other two claims. 26 B L R 41. 
Distinguished. AIR I9J3S 357, 


02) Inquiry into the validity of decree. 

— S. 73 empowers a Court to 
.investigate if any of the decree-holders 
claiming rateable distribution is a bjnamidar 
for judgment-debtor or not. 16 C L J 
582=17 OWN 326=16 I C 795. 

—So also it empowers an execution 
Court to ^ which application for rateable 
distribution is made to held a summary 
enquiry into fraudulent character of 
applicant’s decree. Examination of witnesses 
without notice to the parties or their 
pleaders is not justified by S. 165 Evidence 
Act 19 C W N 903=18 C L J 646=22 I C 40l 

-=*But it does not empower an 

execution Court to hold a summary 
•enquiry into the fraudulent character of 
the decree. Decision based on evideiico 
not ,^keii in accordance wit'i law is 
irregular and cannot be justified by S. 165, 
Evidence Act. 19 C W N 903=18 G L J 646 
„ *22 ! C 407. 

Enquiry under B. 73 is of ministerial 
nature and as such the execution Court 
has no power to enquire into bonafides 
01 decree® relied ujpan in support of 
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C P.C. (1908) SEC. 7J (G'6n<(i) 

( 12 ) Inquiry into the validity of decree. 

(Concld) 

claims for rateable distribution 40 Mad ■ 
84k32 M L J 558-21 M L T 255=5 h ^Y ‘ 
538=(I917} M W N 280=M C HT, : 
f --“Court when rateably distributing ’ 
assets canno t inquire whether the decree 
has been obtained by fraud and the person 
raising such plea must proceed under 
S; 73 (2) A I B 1922 Bom 31=46 Bom 635 
»24 Bom B B 1=65 I C 600. (overruling. 113 

Bom 154) 

■«^S. i73 does not empower a ■ Court to 
go behind the deerees and go into their 
bonafides. A I B 1024 Nag 39=19 N L 
B 172=75 I C 749. 

^Court under S. 73 Cannot go behind 
the i decree and inquire into objection of a 
decree holder that rateable distribation 
• should not be granted as second decree- 
holder^s decree was collusive A I B 
1926 Pat 4u7=5 Pat 445=98 I C 759. 

— ^The validity of the decree sought 
td be executed under S. 73 cannot be enquired 
.into by the Court. AIR 1927 Mad 
944=39 M L T 609=104 I C 7J5. 


(II) iusolvency effect of, on right 
under the section; 

—Money allowed to various decree- 
(hblders by order for rateable distribution 
. belongs to the decree-holders from the 
date of the order and cannot be recovered 
by ‘the official Receiver from the Court 
or the decree-holders for the general 
body of creditors A I B 1922 Mad 31=42 
M L J 361=15 L W 37=(1922) M W N 
61=30 M L T (H C) (»7=68 I C 512. 

-“•Insolvency after attachment has no 
effect 15 Mad 372. 

Company— Voluntary liquidation— 

lAitaohment prior to liquidation— Property 
•whether vests in liquidator— Sale— Distri 
button of proceeds See* 43 Cal 586=20 
C W N 358=34 I G 253 Attachment— Pri- 
vate alienation whether void against subse- 
quent attaohment— Insolvency — Attaoliment 
after insolvency— Claim enforceable under 
the attachment. Bee. 37 Bom 138=14 
Bom L B 904=17 ! C 625. 



( 14 ) Lieu of Attorney. 

-^S. 73 is not applicable to attorney's 
Hen. ' A I R^ 192? Bom 642=51 B 865=29 
, : Bom L B 1196=105 I C iU 


(16) Rateable distribn^ of assets 

—No rateable distribution of 
assets among two rival decree- holders 
am be granted if the decrees have- been 


C. P. C, ( 1908 ) SEC. 73 {Cmitd} 

(16) Rateable distfibutioi! of assets. (Contd) 

passed against the same person filling two 
different Characters— one a personal one 
and the other representative one. Distri- 
bution in case of several judgmentdebtors 
some of whom are common lo two decrees 
can be made only according to interest 
of those in the decrees. 7 Bur L T 67=24 

1C 476. 

—Rateable distribution cannot be 
claimed by a mortgagee who has not 
obtained a decree against mortgagor. 
Where an order under O. 21, B. 62 direc*^ 
ting continuance of attachment subject to 
mortgage is passed, what is sold at auction 
sale, is only judgmentdebtor’s right of 
redemption. 12 Bur L T 43=51 I C 580, 
— S. 73 does not say that before the 
receipt of such assets an application must 
be made to the Court. The first step 
that is necessary in these cases is that 
1 there must be assets held by the Court. 

I The next step is that there must be a 
decree-holder wlio has a decree for ihe 
payment of money passed against the same 
judgment-debtor. The decree holder must 
not have obtained satisfaction and he 
must have made an application to the 
Court for the execution of his decree 
before the receipt of the aforesaid assets. 
Having satisfied all those conditions he 
can then claim to come in and have a 
rateable distribution of assets held by the 
Court, 54 A 516 (622)=1932 A L J 359=138 
I C 106 =I B 1932 A 369= A I B 1932 A 
4ll=A L R 1932 A 546. 

—In 0. XTI r. 57, C. P. 0., the 
words where any property has been 
attached in execution of a decree ” necessa* 
rily pre* suppose an application for'execution 
for attachment and sale of the property. 
If there has been no such application for 
attachment and sale of the property, r. 5? 
has no application. An application for 
rateable distribution is not such an appli^ 
cation. AIR 1931 Bom 560=33 Bom L B 
1130=65 B G93=Ind Bui (1931) Bom 556i 

134 I C 972. 

—Rateable distribution of sale pro- 
ceeds4nthe hands of the Receiver canUot 
be allowed Unless leave of the Court 'm 
obtained, A rrohibitory order under s 372 
is not equiva lent ^ to leave. Subsequent 
leave of Court Validates ihe application 
presented without obtaitiing a leave. l4 
C L J 65=15 C W N 925= I! I C I8R 
— Where Several iicrsons hold money 
-decrees against certain judgment debtors, 
assetswill be distributed proper- lionately 
to the share of the assets of the several 
iudgment-debtors. 10 A L J 630= 46 

I C 101. 

—A decree-holder vrhose execution 
AppUcaileu ie dismissed does not lose 
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C. l\ C. ( 1908 ) SEC. 73 (Gd>??ld) ■ : 

( 15 ) Rateable distribatloa of assets. (GonM) 

his right to share in rateable distribution 
and can apply to set aside a sale under 0. 
21 B. 90. 18 0 VY N 1311= . 24 1 C 83. 

-^-Decree-holders holding decrees against 
tho estate of the deceased testator repre* 
seiited by two out of three executors 
one of these two being common to the two 
suits, are entitled to rateable distribution. 
27 GLJ 100s -43 1 C 452. 

-“Whero application for rateable 

distribution is made on the same day in 
which the assets are realized, no order of 
events are presumed but must be ascertained 
by the Court. 24 M L T 179<1918) M 
W N 520=47 I C 2-96. 

-—Mortgagee under a mortgage exe- 

cuted while the property was under the 
management can claim reteable distribution 
in respect of simple money decree for in- 
terest due on the mortgage and ho is not 
governed by 0. 34 r, 14. 22 0 C 160=52 
1 G (J45=G O L J 558= I U P L R ( J C ) 67. 

— Decree-holder failing in application 
for attachment is eii titled to claim rate- 
able distribution. Money paid imder wrong 
order of Cou:t can be ordered to be 
brought in the Court by High Court under 
its inherent powers. -21 G L J 624 = 

30 I C 49. 

—Although no actual payment is 
made, moneys allowed to various decree- 
holders by order for rateable distribution 
and standing to the credit of their respec- 
tive suits are the properties of the decree- 
holders, and not that of the judgment-deb 
tor. A I li 1922 Mad 31=42 M L J 361 
=(1922) M W N 51=15 L W 37 =68 I C 5il 

— V/here execution of several decrees 
is taken against common judgment debtors, 
rateable cUsiributioii can be -allowed- even 
if no application for rateable- distribution 
has been made. AIR 1923 Pat 521-4 P 
L-T 373=C1923) Pat 216= -74 I C 626 

-—^so order in anticipation can bo made 
under s. 73. AIR 1925 Cal 102-‘>S 
^ ■ 0 VY N 988=84 I C 7 T 7 . 

— -VThers exiecution of decree of 
inferior Court is stayed by superior Court 
deoroe-lioldor can, without any fartlicr 
application, claim reteable distribution. At 
11 1925 Cal 906=29 G VY H 576=37 1 C 783; 

--Di absence of regular execution 
appi-ication rateable distribution cannot 
ordered, A I R 1925 Mag 382=87 I C (021 
;-;V.here pfopert.T of parson? - if, . 

0 ,1b, rbtMllsd 1 

■ appiioaiToii fov rateable dis- I 

jjy auotnei- creditor holdin® i 
ueefed agaiiisu one of the two joint-debtors I 
is-encei-caiuaule. A I B 1920 Bom lool^S ' 

Bom L, B 78=93 I C i 


C. P. C. (1908) SEC..73 (CoMid!) 

(16):, Rateable ■clistrlhutlon of-assets (OmM}: 

— In absence ^of^transfer of decree 
and execution application, mere forwarding 
of " re cords does not entitle a decree 
“holder to rateable distribution of assets 
held by ano* ther Court. ( Held in 1931 
Bang 111 as oYerruied by 1928 Bang 157) 
A I B 1928 Bang-, -96=5 E 757rf0l I C 169. 

—Rateable distribution can be prayed 
for In an applica- tion for execution 
without any separate application under 
s. 73. AIR 1931 All 92=I«d Bui (1931) 
All 356=(1930} A L J 1552=131 I C 244. 

—Where property is attached and 
sold by one of the many decree-holders 
each competent ^ to execute his decree* 
rateable distribution can be claimed *by .ail 
the decree-holders. .. A I R 19.30 Mad 4, 

^ —Applications for execution to be 
against same judgment-debtor-— Decree .aga- 
inst person as legal representative — Decree 
against person in his personal capacity mode 
ofexecution — Appointment of receiver — No 
right to rateable distribution. 

' See 52 I C 305* - : 

Bight to rateable distribution-— Sale 
set aside under 0. 21, r. 89. See 43 1C 782. 

—Right to apply— Mortgage decree — 
Making judgment debtor personally liable 
for deficiency- Application by decreerholders 
for rateable distribution. —See 39 Mad 
570=29 I C 231=29.:M L J 96v 
Application for rateable distribution 
by non-attaching decree-holder— Private 
alienation by judgment-debtor, valid. See 
33 M L J 707=41 Mad 265=22 M L T461= 
j (1917) M VY N 882=43 I C 539=7 M L W 298. 

I —Rateable distribution —Eight to— 

I Rival money decree-holders— Attachment 
I in several Courts— Payment into Court of 
highest grade— No transfer of decree to that 
Court— Distribution. See 29 I C 2L 

. —Suit for rateable distribution— Main- 
tainability of— Application under. O. 21, r. 
00 , to set aside execution sale dismissed — 
No appeal preferred from order dismissing 
^application— No application made undei* 

D, 73 —Suit for rateable distribution not 
maintainable in case of. A L E 1932 L 278 

(282) (Civ)=i932_PC I 278 (Civ.) 

^ "-"Application for- rateable distribution 
IS not necessary— A L R 1933 A 227=1933 

. A L J m. 

• — xipplicatioii for rateable distribu- 

tion —--‘.yhen application for execution — ame 
,can be allowed, see A 
D R l9o3 0 i()s9 0 VY N 11/79=142 I C 
238= A I R 1933 .0 75. 

Rateable distribution— sale to en- 

^ application for -rateable . 

distribution should be , made before sal© be 
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(16) Satealjie distribotion of assets. (Coneld) 

held— sale when complete. See ALB. 1983 B 
270=34 Bom. L R 140,5, 


( 17 ) Rights of mortgagee 

—In case of sale of mortgaged property 
■under S. 295 (bj— interest on the sale pro- 
ceeds ; can be claimed by the mortgagee 

'■ 1 0 i C ' §52. 

—A subsequent incumbrancer can claim 
surplus assets after execution sale only 
with consent of mortgagor. ’ A I B 1927 
All 467=49 A 636=25 A L J 

390=1011 C 505. 

—Execution -sale cannot be free from 
prior incumbrance without incumbrancer’s 
consent. Application for private alienation 
cannot be allowed unless the Court is sati- 
sfied that the application is made in good 
faith and that the decree amount _ may be 
raised by the alienation in which case 
prior incumbrancer’s interest is not affected 
Private alienation to pay decretal amount 
unlike as under s. 73 does not affect prior 
iii'CUmbrancer and it is not necessary that 
he should be referred, to. A I B 1924 
Lah 132=5 Lah L J 279=76 I C 529. 

—Where property is sold in execution 
free from mortgage under s. 73 (1), mort- 
gagee’s interest in sale proceeds is 
identical with that in the property 
sold. The interest can be enforced by 
way of suit only, and the amount alleged 
to be due under the mortgage cannot be 
ordered to be paid until he obtains a 
decree. 13 Bur L T 210=10 L B B 398=64 
'■ rc 417. 

—Mortgagee holding a money-decree 
. against the judgmeht-debtor apart from the 
mortgage, can. get relief under s. 73. AIR 
' 1924 Pat 434=74 I C 140. 

- ' —^Property subject to usufructuary 
mortgage camiot be' sold in execution of 
a decree 'free of the' mortgage, unless the 
mortgagee ' consents, otherwise mortgagor’s 
right of redemption only is sold. (1919) 3 
U B 11/139=51 I C 750. 

— Mortgage — Suit by second mortgagee 
— Surplus sale proceeds taken out by fourth 
mortgagee in execution of his decree-Third 
mortgagee if may sue to recover amount 
realised by fourth mortgagee. See 19 
G^W 535=19 I C 226. 


, (18) Rival decree-holders priority 
: ■/':am6of-to sale/proceeds. ^ 

— As to priority of Co-operative 
Society without decree or charge. See 18 
C'W K U40=:42 I C 377. 


’ C, C. (1908) SEC. 73- {Conti) 

(18) Rival decree-holders pfioriiy atBCHg-lo 
sale proceeds. (Coneld) 

—In determining priority date of 
receipt of assets by Court and not date of 
sale of mortgaged property is material 
Where same fund in Court is attached .by 
several creditors right to preferential 
treatment is not created by priority . of 
attachment. A I B 1921 Cal 801=33 CL 
J 7=62 I C 'I67. 

— -S. 64 does not give priority to claims 
under S. 73 apart from the attachment 
in connection with which they were made, 
and under which they are enforceable A I 
B 1921 Oudh 176=8 0 L J 358=66 ! C .642. 

— In absence of a decree or charge 
under S. 20 of Co-operative Societies Act, 
Court under S. 73 cannot enforce the claim 
of a Co.--operative Society 42 Cal 377=18 C 
W N 1140=26 I C 81. 


^ . (!9) Sale in executiosi of decree. 

— Where out of sale proceeds of pro- 
perty sold in execution of a decree subject to 
mortgage, the mortgage is satisfied, and tbe 
attaching creditor gets only the surplus, a 
suit for recovery of his bahance of deereia] 
amount on the basis of ‘inoney had and 
received “ can be maintained by bim. A I 
B 1931 Bang 56=8 R 485=Ind Rul (1931) 
Bang 50=128 I C 834. 

• — Where in executioii of a decree 
obtained by a second mortgagee, the mort- 
gtiged property is sold, surplus sale proceeds 
left out after satisfying the decree of the 
second mortgagee, is taken out by fcurth 
mortgagee, a suit by third mortgagee 
against fourth mortgagee for recovery "cf 
money as his own without making any 
claim against inoi’tgagor is not maintainable. 

19 C W N 535=19 I C 226. 


(2.0) Set off ot pyrcliase money. 

b — When the amount of the successful 
bid of a decree-holder permitted to bid, 
is: less than the decree amount, the wiiola 
of the set off must be deemed as made 
bn the date of sale and the wdioie of tho 
amount must be deemed to have been 
received or realised co the sale is 

made, B. 73 will give no benefit to other 
decree-holders who apply for rateable dis 
tribution after the coiicliisioii of ^ the sale 
however soon after its conclusion their 
application may be made. Permissiuji to set 
off may be granted at the time as the 
permission to bi'l- before the sale is held. ‘12 
Bom 379 and 1930 Al W fs 563 Itjllowed 
12. L W 328 and 33 Bom L B 503 dissented 
' ' from. A i R 1933 Mad 1063. 


ITIS 


SESAfS All INDIA CONSDUDATEI Cim DMESf If 11-1114 


mi 


C. P. C. (i§0S)SEC. T3 (Cmitd) 

(10) Set off of purchase momy (Concld) 

— Eight of a decree-holder periuitted 
by Court to bid at auction sale and^ to 
set off his decree-de'"‘t is subject to right 
of other decree-holders for rateable distri- 
bution 12 L W 328=59 I C 86. 

— Where the decree-holder is granted 
permission to set off the amount due 
against the purchase-money under 0 XXI, 
r. 72 the notional receipt amounts to the 
holding of assets, and s. 73 becomes 
applicable to the case. The proceeds of 
the sale at which the decree-holder is 
permitted under 0 XXT, r. 72 to pur- 
chase the property in execution of his 
decree must be shared with the com- 
peting decree-holder applying for execution 
before receipt of assets by the Court 
and would not be allowed to be set off 
against the money due of the former on 
his decree, A I R 1931 Bom 252=33 Bom 
L R 503=U3 I C 737. 

— Where permission to bid at auction 
—sale and set off was given to one of 
the two rival decree-holders, purchase by 
him of one item without deposit of money 
and purchase of a second item by a stran 
ger with deposit of money do not affect 
the right of other decree-holder to rate 
able distribution. 12 L W 328=59 I C 86 

—.Application for set-off must be 
granted by the Court in absence of applica 
tion under S. 73 for rateable distribuiion 
and then there can be no receipt to assets 
by the Court withhi S. 73 A I R 1925 Oud 

287=80 1 0 40 . 

— case of transfer of a decree for 
execution, the money is received by the 
parent court for the purposes of S. 73 
on the day the money is received by the 
transferee’s court’s officer conducting the 
sale, and in the case of application by 
decree-holder for set off of his claim 
against the decretal amount th’^ money is 
received on the date of such application. 
If he applies to the parent court though 
the transferee Court, the money is received 
on the date on which the parent court 
receives the application. A I R 1926 Nag 
380=95 I C 205, 
—•Relied on. Held further that S. 
/3 applies both to sale made by the 
court and to sale by Collector to whom 
the decree is transferred for execution. 
Held also, that the court should be 
deemed to be holding the assets : of the 
judgment-debtor where pui’chase-money is 
n decretal amount, for S. 

^ worded as to 

thf possible that 

the puicliase-money may not be actually 

?eliS 830 and Bom L R 503 

lulled upon, A I H 1913 All 685. 


C. P. C. (1908) SEC. 73 (ComM} 

:(2i) Sliit for. refiiid- ' 

—Leave to bid under 0 XXI, / r 72, 
C P C., is subject to claims for reteabla 
distribution and the decree* holder can be 
asked to refund amounts due to claimants 
under s. 73. AIR 1931 Pat 405=Ind Rul 
(1931). Pat 472=12-PL T 6B9=!i4 I C 616. 

— Order giving permission to decree- 
holder to bid, under 0 XXI r, 72 CPC is 
subject to claims for rateable distribution 
and the Court has power to order decree- 
holder io refund amounts payable to 
other decree- holders under s 73. AIR 
1931 Pat 359=12 P L T 177=Ind Bill 
(1931) Pat 326=133 I C !66. 

— Suit for refund of assets before 
they are rateably distributed is not mainta- 
inable 16 A L J 530=46 i C lOI. 

—Where proceeds, of sale in execu- 
tion are distributed, a mortgagee of the 
property sold, is not entitled to share in 
the proceeds without obtaining a decree 

26 I C 273. 

— Wrong distribution of assets and 
not the manner in which those assets were 
obtained raises the cause of action under 
s. 73 65 I C 230. 

—Money paid to a wrong person Suit 
for refund Rateable distribution Limitation 
See 39 Mad 62 =27 M L J 640=26 I C 219 
=16 M L T 509=1 M i W 952 


See also 


39 A 322. 


(22) Miscellaneous Cases. 

— Conflicting claims to the surplus ass- 
ets not determined in suit or in execution 
proceedings cannot be determined except 
by a separate suit A I R 1927 All 467=49 
A 636=25 A L J 390=101 1C 505. 

—It is not obligatory upon Judge to 
make any enquiry as to proprietorship of 
property before making order under S 73, 
A I R 1928 Rang 163=6 B 582=113 I C 815. 

—Certificates of the Accountant Gene- 
ral and the Registrar must be produced by 
an applicant in the original side of the Cii* 
icutta High Court for the transfar of a 
fund governed by the provisions of S 73 
(f) provL (C). 19 C W N 345= 31 

I C 616, 

C P. C. ( I908 )SEC. 74 

—•This section corresponds with s, 330 of 
the old Code but is wider in scope than 
the latter in that the old section w'as 
confined to decrcees for possession. 

—Under S. 104(h) appeal lies against 
order of detention undqr the present sectma. 
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C. P. C ' (1908) SEC. 75 (Cow^i?) 

Syno2^si3. 

(1 ) (xenerai principles, .scope anci object. 

/( 2 ') Appeal. ^ 

‘ ( B ) Gommissioner and iiis powers. 

(4-6) Coinmission to examine any person. 

(7 ) Commission to examine or adjust . 
accounts. j 

(8-9) Commission to make a partition. 
(10-11) Jurisdiction of Court to go behind 
Coin missioner’s report. 

(12) Powers of Court to delegate its 
powers to Commissioner. 

(13) Misceiianeoiis Cases. 


( i ) General principles, scope and object 

—This section merely summarises the 
general powers of the Court as detailed in 
sections 383 to 396 of the Code of l882. 
The provisions of those sections are now 
set out in the Eides under Order AXAl. 
The po^Yers under S. 75 cannot be exer 
cip.d unless a suit is pending. Rules in the 
First Schedule and High Court Rules 
control the Pection. A I R 1922 Bom 
444=24 Bom L R 853=47 Eom 250=75 

! C 221. 


— It would be obviously unfair to 
compel a defendant, who resides at Colo- 
mbo, to come to Cuttack, where a suit 
for accoant hss been instituted against 
him, to be exa- mined in Court or 
practically to abandon his defence. He 
should be examined on commission, Where 
interrogatories for the examination oBa 
defendant caniiofc be issued owing to the 
failure of plaintiffs to furnish a translation 
of their account papers, the commission 
should be issued without the intenogatories. 
The disci eiiuii of a Court must be exe 
rcised judicially. If there has been an 
erroneous exercise which has prejudiced 
ti e parties, the Court of Appeal will not 
hesitate to set matters right, whether 
the order directs the issue of a Commission 
or refuses 1 lie ax^piicatioii. 16 i C 750. 


( 3. ) Coniiiiissioner^aiKl his powers. 

— A Commissioner is a person appoin- 
ted by Court, whose decision is not bin- 
ding on the partie.s who may Challenge it, 
and an arbitrator is a person selected by 


C. P. C. (1908) SEC. 75 iConkl) 

(3) Commissiofief and his povim (Concld) 

the parties consenting to be bound by hils 
decision and as such it cannot be challen^ 
ged by the parties. A I E 1927 Pat 135=7 
P L T 739=(1926) Pat 161=95 i C 3|t 

( 4-6 ) Commission to examine any person 

— No case in which one of the parties 
is personally engaged in agricultural labour 
can be reffered to the Commissioner. A I 
R 1928 Bom 145=30 Bom L R 131=109 

I C 133. 

— In an application for the examina- 
tion of a Hindu lady, ( a pardanashin ) 
under commission the question is not whe- 
ther the lady, who does more or less 
frequently go about in public, should be 
made to appear in Court, but whether the 
Court ought to compel her to continue to 
appear in public. If* there were allegations 
that such a lady had been in the habit of 
appearing in public and had no regard to 
the customs of her country and her relig- 
ion, such allegations being denied in gene- 
ral terms, the Court should not force into 
public gaze a woman who may have gone 
outside the purdah, and a commission 
should be issued, for examining her as a 
witness. 26 C 651 Note=3 C W N 750; 
followed in 3 C W N 751=26 C 650; see 
also 26 C L J 319; and 18 W R 230; and 3 
C W N 753; and 4 S L R 257=11 I C 582; 
and 3 C L R 93=4 C 20; and 11 P W R 
1913=43 P L R 1913=18 I C 147. 

— Examination of party to suit or 
proceeding— see 11 Ind Gas 668. 

— Examioatiou of complainant by 
commission— see 18 C W N 1020. 


( 7 ) Conimission to examine or 
adjust accounts 

— Court unable to come to any decision 
may order a party to submit certain papers 
to Commissioner asking him to state in nis 
report whether what had been submitted 
was adequate and also whether the party 
should not be ordered to pay money 
compensation for what has not been sup- 
plied because the Court will necessarily 
coiisic?er the matter al'tt • the CommibSioner 
submits his report. A 1 R 1926 Cal 57=89 

i C 2i 

— But no commission to render proper 
account of improvements can be issued to two 
persons. AIR 1929 Mad G61=Ind Rui 
(1929) Mad 792=118 1 C 296. 

—It is improper to arl>iirarily withhold 
permission to examine accounts in Court. 

■ ■, I? C W N 697, 


%c4l <ji- %il. ii. (1) 'i'i< 
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C. P. C. ( 1908 ) SEC. 75 iCotdd) 

(8-9) Commission to make a partition. 

■Where a Commissioner appointed on 
application ot one of the parties after the 
passint; of final decree for partition ‘grants 
in execution more to that piriy Uivougu 
mistake and anotlicr Commissioner is 
appointed on application by other party 
unaware of the previous proceedings lor 
allocation of his share under partition 
decree the latter can 
Commissioner’s mistake. A i k nil 

Cal 170=34 C W H 909=130 i C 8i0 


C. P. 'C 

(12) Powers of Court to, delegafe its powers 

to Coaimlssioiier (Co?icW)\ 

—The power of a Court to issue a 
commission is defined in S. 75 and^as smeh 
delegation of power to try a rnatorial ssue 
bv court to a 

•A I li 1922 Lah 47=3 Ltili 20‘)=6S I C 802. 

—Delegation by a J iidgc of the whole 
case and his functions in the niatter ut 
taking evidence and 

Commissioners ..is f C , 


(lO-ll) Jurisdiction of court to go behind 
Coiufiiissioner’s report 

— Appointment of a Commissioner 
under 0. 26 rr. 9, lO bars a succrssive 
appointment unless the first commissioner 
has so misconcei ved his fundamental duties 
to render his report useless. Where a 
party objects to the report the Court myxst 
judiciously examine the facts upon whicdi 
the objection is based so as to come to the 
correct conclusion as to the value of the 
report. A L R 1933. A 415. 

— Taking of accounts-power to 
decide Cl uestio us of Law-Court’s jurisdiction 
- IS Bom L R 798. 


(12) Powers of Court to delegate* 
its powers to Commissioner. 

— S, 76 Defines the powers of a Court 
to issue commiision, and as such delegation 
of powers by Subordinate Judge to a 
Commissioner after framing issues and 
considering preliminary objections was held ' 
to be improper 17 C W N369=15 C L J 17 

=13 IC 440. 

—Where a commission for local in vestb 
gation is issued to elucidate any matter in 
dispute, the Court gannot delegate to the 
Commissioner the trial of any material 
issue which the Court itself is bound to 
try. The fact that the parties took no ub- 
jection to a finding on such a material 
issue by the Commissioner is not sufiicient 
for the Court to adopt it. AIR 1930 Cal 
76=Iiid Rul (1931) Cal 192=53 C L J 229 

=129 I C 416. 

— Court cannot delegate to Commi- 
ssioner the trial of material issue, and as 
such, the report of a Commissioner referr- 
ed to make local investigation and report if 
land was re-formed or accretion cannot be 
adopted by the Court simply because the 
rties do not object to the findings made 
^- * * — ^ ted. AIR 

931) 


(13) Miscellaoeous .Cases, 

—The issue of a Buccession of commi- 
ssions covering the same ground is not 

“mplatcd by Cavil 

1929 Alad 661=lnd Rul (1939) Mad 

—Facta provable by well 

publications— Practice, kiee 

— Administration of estates— Cross or 
net assets. See 4! Cal 771. 

C P. C. (1903) SEC. 77 

—This section introduces a new power 

following the Eagjlish practice under ^ ^ p 

0 3i» f* ©”3. 

—In' England it has been . held that 
the letters of request ought only ^ 
is.med where the evidence would be matm.ua! 
to the case and not merely collateral, 
evidence in corroboration. Letters of request 
will not be issued in England merely to 
obtain inspection of documents,^ and this 
section refers only to the examuiation ot 
a witness outside Rritish India. 

C.P. C. (i908) SEC. 78 

—The words “subject to such con- 
ditions and limitations as may be ^OTescri- 
bod ” and “ or at the instance of imve 
been newly added and the words tilie 

time being in alliance with His Majesty 
which occurred in cl (c) have been deleted. 

-Endorsement on the back of the 
summons by a relative of a person summoned 
that he had gone to a certain place does 
not mean that the person smnmoned ‘could 

aotbe found. 130 P L R 1911=227 P W R 
19il=!0 \ C 242. 


P. C (1908) SEC. 7^ 

-Form of sail:— There 


- .v.«. V. - ii^’’ nothing in 

any of the vseiitions from 79 to 82 or 0 27 
of CP C which contemplates a suit being 
breiught against the office as flistiriguished 
from' the individual for the time being 
holding the office. An action (xan be brought 
only against the individual as an indivi- 
g^^erciary of State for India 
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C. R C. (1 998) SEC. 79 (Go;?cy) 

in Council can be sued as a corporation 
sole 51 Bom 749 followed. A L 111933 

L 898. , 

' No pablic seiwant should bo ^sue 
I in ,his^ ofioiai, name , e. g. a suit against 
.Sheriff o! Bombay for damages for derault 
should ...not .be brought in. ; his. oilicxal 
name but a against him ■ personally. A 
1 B 1927 Bom "521^:29 Bom L R 1071t51 
. B . 749slOI i C m. ; 

-«Obiter-^Tlie head of a B-overnment 
department can be made liable for wrongful 
acts of officials in the Department only 
if the act complained of is siibstantialiy 
the act of the head of the department 
himself. AIR 1927 Bom 521=29 Bom 
L R 1071=51 B 749=104 I C 685. 

—Suit against G-ovt Railway must be 
filed against the Secretary of State. A suit 
against the Railway Administratino thro- 
ugh the Agent is bad. A I R 1931 Pat 
326=Ind Rul (1931) Pat 371=10 Pat 406=133 

I C 451. 

see to the same effect 80 I C 531=26 
Bom li R 7l=A I R 1924 B 306=43 B 297. 

— Secretary of State is not bound by 
the contracts unless they are in strict 
contirmity with the provisions laid down 
ill the statute. A I R 1928 Cal 74=54 
G 969=187 I C 368. 
—Where Government acquu-os a plot 
of land for the Dfc. Board, the District 
Bo.rd has no power to appeal against the 
decision allowing compensation to the 
owners of .the plot. A I R 1929 Lah 10=9 
Lah. 667=10 Lah' L J' 330=29 F L R 
268=111 I C 477, 

—The' Secretary of Shite must^ be 
sued where the cause of aciiuu has arisen 
--1 Mad H G 286; 1 Hyde, 37. See also 6 
AIL H G 47; 14' Calc, 256 but see 

16 C W N 747. 

,;.C.. P.-'.C,, :(I98S) SEC. 88 

S'iinopsis., 

(1) General principles^ scope, and objech 

(2) Limitation. . 

(3) Notice. 

(a) Amoudinent of plaint, necessity of in. 

(b) Coiiimou manager appointed under 
S. 95 of the B T Act. 

(c) Municipality, 

(d) Declaratory suits, ' ■ 

(o) Liia.: latino. 

(f) Mece.ssity of, when defirndaoLs iide- 
rest devolves upon Govt pendiin- 
suit 

(g) Notice given before ascriial of camse 
of action and its effects. 


C. P. C. (1908) SEC. 80 {Conti) 

(h) Notice to Secretary of State. 

(i) Object of 

(j) Objection to as to want of notice. 

(l) Other suits against public officer for 

acts done in official capacity. 

(m) Receiver or official assignee or 
Liquidator, 

(n) Sumcienay of. 

(o) Suit for injunobion^ 

(p) Suit in torts against a publlo officer 

(q) Suits on Contracta 

(r) Village Sanitation Panehayat 

(s) Waiver of. 

(t) W hen required, 

(4) Miscelianeous Casesv 


( I ) General principles, scope ahd objecti 

— S. 8C C. P, G. applies to all forms 
of suits whether the relief sought includes 
a prayer for injunction or not therefore 
the subsequent abandonment of a plea 
for an injunction cannot validate a suit 
which should properly be regarded^ aS; 
never having been brought at the time 
when the plaintiff filed the suit. 51 Bom 
725 (P. C) followed. A L R 1933 S. 216. 

— No exceptions or qualifications to 
the explicit terms of s 80 can be made 
on acount of considerations of hardship 
and absence of prejudice or detriment 
to the interests of the Government. AIR 
1931 Mad 175=32 L W^ 8lO=Ind Rul (1931) 
Mad 261=52 M L J 923=54 M 416=129 

1C 456. 

— S 80 must be complied in a 
strict sense and all kinds of actions and 
reliefs are governed by it. A I R 1927 P 
G 176=51 B 725=54 I A 338=25 A L J 
641=29 Bom L R 1227=46 0 L J " 76=53 
M L J 81<1927) M W N 561=1 L - 0 
291=32 - G N 61=26 L W 809=104 I G 257. 

— S. 80 is mandatory and is not 
controlled by 0 XLVIIf, r 2. No notice 
iiiidor S. 80 can be served on the son of 
the officer . . 35 C W N 1,61 

—Si 80 is applicable to all Kinds of 
Suits whether for injunction or otherwise 
even vAieii the plaintiff is likely to sustain 
an immediate injury. A suit does ttot 
cease to be a ‘^Suit*’ because an injunction 
18 inter alia prayed for there in. A I U 
1928. Sind 76=22 SLR 63=103 I C 11% 

—All forms of actions and all Kinds 
of reliefs are governed by the section. A 
I R 1927 Born 649=29 Bom L E ,1427=103 

1C 

— Only the public offiier and the 
Secretary of Slate is referred to by the 
word in B 80 : Suits of every 

Kind whether for injunction or otherwise 
arc included in the words ''no Suit shall be 
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C. p. c. ( 1908 ) SEC. idCCoMd) 

(1) General principles, scope 

instituted against Sooretary of _State^_in 
Counoil”. 13 Bom i.i R , C tjg 

—As to suits iiO which the section IS 
applicable see 140 I C 265 (267)=! 


( 2 ) Limitation. 

—Where after the notice of snit_ to 
&ovt, the agent of Govt threatens injury 
to properly the suit can be instituted 
before expiry of two mouths from the 
So of S- to 40 Bom 3||18Bom B 

■ —Time spent in giving prescribed 
notice- Deduction of see 38 I C 609. 

—Notice under — Time spent 
againstSecretary of state under S. im 
A of the B T Act-No deduction ot^tmie 
See 45 I C 899. 

— Deduotion of two months .for 
service of notice under S 80 cannot be 
allowed when a suit is alleged to Jie 
barred under Special law ^ oi limitation. 
A I E 1921 Cal 661=34 O 2^^^^ 


■C, P. C. (1908) SbC 80 {Gmdd} 

(3) Notice. (^Contd) 

(b) Coinnion.raaiiafer appoiiited under s. .15, of 
. ttie Act iComkl) 

breach ot non-perCormancG on hi.^ part of 
the co.ndition ol the mortgage as ^ regards 
the re-pay ment of the dne-\ 

59. 0 %1 (976-7)=55 C L J 
I'E 1932 C 275=1 B 1932 C 49i=A L ll 
1932 G 1037 Common manager iippoinio'i 
under S 95 of the B T Aei-^oU(*,n ot 
suit against if necessary— ‘Acts or ueiaeta 
manas'cr within scope of assuminl autlioru.y 
— Noiiue necessary, 

W N 138=d3 I C iiln 


{ 6 ) Lhnirt of tmrds* 


•Manager of the Court of Wiu-ds— 
■Notice of suit not 
. 55 I G 515^ 


no jess ary for 
til'? Onirial 
i ii'int family 


( 3 ) Notice. 

{ d ) Amendment of plaint necemty of in, 

—Amendment of plaint necessitating 
a notice under S 80 cannot be allowed 
38 C 797=13 I C 370. 

—Where in a plaint the cause of 
action was initially stated to arise on 
a certain date and subsequently, the 
plaintiff applied for amendment of the 
plaint and introduced another date as the 
date on which the cause of action arose. 
Held, that the notice given before the 
accruil of the cause of actionsubsequently 
mentioned was in no way defective or 
irregular because the defendant (Secretary 
of State in Councii) the written statement 
gave the same date as was iiiientidned by 
the plaintiff in UieAiinamonded plaint as 
being the date on which, the cause of action 
arose. A L R 19J3 B 329. 

I h ) Gommoyi mamger appainted tinder 
S 9$ (if lU B T AeL 

—Where the suit is'hgaiost dlie public 
ofiicer who ]ia.s himself executed the mo- 
rtgage, notice of suit is necessary, because 
it is In respect of his act that the suitis 
instituted. Where the suit is against liis 
successor, notice of .suit will even then be 
because the suit will be against 

tile 


Not a public servant 
necessary 

( d ) DcchiroJorij H-dd 

—Notice under s H'-i j 
a suit for declar.u.inn t!i 

Receiver has no P'JVvcr ^ . 

property.. The sectio'i a]»p.f.es^ w.m..nieiv tim 

property is sold or .m h) be s..dd. 

'a I R i93Ujah 7b3=l2 uidi 2u'-=:.d 1 h li . 
8G5=I.nd Rul (1951) hah Dlc = l32 ^ ^ 
—Suit for decUuMtion ilia! the Oilteial 
Receiver had no por.er to sell the joint; 
family property of the ijisolvent-? cauuoi 
be instituted without notice under b HO. 

31 P L R 865=12 Lah 260=U2 ! C 4. 
—Even suits for a nierc duedaraiory 
decree are governed by B. 80 A 1 E 1930 
Lah 708=ind Eul (1930) 

. I C 62s# 

(«) Mmdcijinliiu. 

—Suit lliu Jfuii'cil'iliiy uau 

be Lustitutua without uolioe uii'ler S HO :w 

it is nob nil otiiier of tliu (i.ivfc witliiii the 
raeaniiio! of S. .SH. A I !l i;.':50 iMad 814=5.) Jl 

L J 6)0=(1930) M W N 8iU3i L \V 7Pl-!fid 
Rul (1931) Mad 17=128 I C 151. 
—Municipalities are not pnblic rilfnes 

within s 80. AIR 19 U H-,)3=Gl M E J 
G12=(1931) M W N 1097=34 L W 719. 

( f) N&cemtg of when defendants hderest 
' deeohos npon Government 'pendiug snU, 

—Notice is not iuces^.:lry ^ when 
defendant’s interest dcvnlve upon (rovcni- 
raont (Inriiig suit as the matter is )verned 
by 0 X>at;r,10. A1 U I'p:;. All;.;o=:!i V 

■Ijt' J 9 6 I.' C 3^1.., 

— Whtre afti-r a lunOm un !er S 
77- of the R'dlvavs Act 1 m- h;n‘n 
pinqrerly given the tl'dlway hM been t.ir m 
over by Secretary nt rh..titc, ine Miu 
against th“ Secretary ol Biato can 
maintained without notice under B. 80 Ai 
1928 Mad 599=(1928) M W N 218=109 I C 496. 
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P. C. (1908) SEC. 80 {Contd) 


C. P, C, (1908) SEC. m iContd) 

(i) Notice. {Qontd) 

(f) Necessity of when deferad ant’s interest 
devolves upon Government 
pending. suit {Qo 7 wld) 

■ , —Wiiere the. Manager, Encumbered 
Estate takes under his _protection ^ a 
defendant against whom a suit for partition 
is pending, the act of the ' Manager in 
assuming the rights of the Zamindar during 
the pendency of the suit is not such an 
act as would lay upon the plaintiff seeking 
partition, the obligation of first giving 
notice under S. 'cQ G P G. A L R 

1983 S 202 

(g) Notice giten hefore accrual of 

Qayme of action and its effect. 

— Notice given before the cause of 
action has arisen is invalid. AIK 1928 Cal 
74= 54 G 969=107 I C 360. 

—‘Variance between the notice and 
plaint would not • lead to dispiissal of 
the Suit if it is not substantial. If no 
objection is raised by defendant to the 
am end me nt of the plaint he must be taken 
to have w'aived the objection 20 C W N 
6HG= 32 I C 752. 

(h) Notice to Secretary of State. j 

— Suit against Government cannot | 
be brought without giving notice under 
S. 80 unless it is liuinanly impossible for 
the plaintiff to do so, 14 Bom L R 353=15 

I C 539. 

-4n a suit against Secretary of State 
for India under S. 104. (H) an objection 
/under S. 134 E of the final settlement of 
rent roll does, not constitute a notice 22 I C 
_ 30-18 C L J 561 

—All Suits against Secretary of Stale 
or a public officer in respect of any get pur- 
ported to be done by the said public 
o.fficer in his official capacity though for 
injunction and irreparable injury is likely 
■ to be caused if injunction is not granted 
are unsustainable without notice 39 BI L 
J 151=28 M L T 133=12 L W' 193=(1920) 

■ M W N 495= 58 I C 885. 

— TIiough notice under S. 80 C P C 
on the Collector within Six mootiis, is a 
good iK'd-ice under S 77 to the Railway 
Administration, notice under S. 80 to 
Secretary of State must be given even , if 
n.olioe of ciuim i.c eiv(^n uivder 8s. 77 and 
140 Act. A I K 1023 Bom, 421=52 

B >.!-'h:'30;Boni L ll 979= j hi 1C Sli. 

— [Ailt a.gainst ilm Sccr .dn.ry of Sir,U- 
as rcpveaLnd.iite iliO Slate ILiil-.-, lyv 

-cannot Iso fikrd widioivt uadc-r- S 89. 

A I n 1931 Nag 90=i:i N L J iOlr-Ind Rni 
(1930) Nag 240=123 I C m. 

— 2in application under ■ para. 17‘ of 
Sch. II,' ilioiigli treated as -i' suit fui 


(3) Notice. (Co7ztd) 

(fi) Notice to Secretary of State. {VorM} 

certain purposes, is not a suit for all 
purposes S. 80 itself places the embargo 
created by it upon a suit only. Not only 
does the section expressly use the word 
‘suit* but it also provides that “the plaint 
shall coiitaiii a statement that such notice 
has been so delivered or left It is, there- 
fore, clear that the civil proceeding govern- 
ed by the section must be a suit which 
is initiated by a plaint. The object of the 
notice required by B 80 is to inform the Se^ 
cretary of State of the public officer of the 
claim which it is contempatedio bring again- 
st him and to afford him an opportunity to 
settle it, if so advised without litigation. 
If an agreeineut to refer to arbitration 
has been entered into by him> he is already 
in possession of all the infonnation required 
by him; and it would be an act of 
supererogation to give him a notice repeat- 
insj the same information. 13 L G72 (675-6) 
-1932 P'C L 790 Civ=33 P L E 508=137 I 

0 26G=I R 1932 L 314=A I R 1932 L 374 

=A L li 1932 L 790 (Civ). 

—Suit egainst Govt. Railway must 
i be itistituted against the Secretary of State 
and notice to the Secretary of Stat-3 under 
s. 80 is necessary. Notice to the Agent is 
ins-iffident. A I E 1931 Pat 326=Ind Rid. 

(1931) Fat 371=10 Pat 4G6.-.ni l C 

—Where a suit is brought against 
Secretary of Stale representing a railway 
company, service of notice under B. 77 
of the Railways Act on the tail way company 
does not obviate the necessity of serving 
notice upon the Secretary of Slate as 
contemplated by S. 80. 52 All 837 Followed. 

ALR 1933 AIL 510. 

—In ail cascrt where the suit is against 
the Secretary of State or against a i>ul>liG 
officer in respect of any purporting 
to be done by such public otiicer in his 
official capacity, it cannot be instituted 
without two month's notice to the Secretary 
of State or the public otlieer sued, 

80 is express, explicit and mandatory and 
it admits of no implications or exceptions. 
12 Lnh 260 and 51 Bom 725, followed 50 
Mad 239 and 136 I C 777 dissented from., 

'AIR 1933 Lab 890. 

—A Suit against ilie ^Secretary of 
State can bo imuit’uLed only julei the expiry 
of tv;o mon.tbs !M)tico under S. 80 even 
wlacn ini'Uidi'jn is prayed for or irrepara- 
ble (oM-jon-ab do i-i -opprebOijdt d. A Buft 

1 for injuiiciico io })r»;ve!!t a threatened act 
haryfiiKU r. public officer rmpdres no such 

noGvO as it j i a suit in re.ipoct of i-omcihinq 
v?hkb a public officer is going to do in 
respect of further actgj threatened. :\ I li 
1924- Bom 1=20'- Bom L 11 1=48 ‘B 87 •’=911 
Af'NHN iC II.. 
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c. F. C. (1908) SEC. 80 [Contd) ' < 

(S) Notice (Contd) * 

(fi) Notice to Secretary of State. {Conckl) j 

—But this was overruled in. A t R 
1927 P C see also A I R 1927 B 649. j 

(e) Ohjeot of j 

—As to the object of the notice see : 
A I E 1932 L 374= A L E 1932 L 790= 

13 L 672; 

and 18 0 L J 566=22 I C 36. 

—Notice sent— If constitutes cause of 
action— Right to sue accrues only when | 
order of Collector is passed. See 19 I C 565, j 

(j) Ohjectmi to as to 
want of notice. 

— Failure to serve notice as required 
by S. 80 entails a rejection of the Suit and 
not its dismissal 35 C W N 161. 

—Plea as to want of notice under S. 
80 can be raised for the first time at the 
final hearing. AIR 1925 All 241=47 A 291 
=22 A L J m6=L R G A 106 Civ=84 1 C 739. 

— The plea of want of notice under 
S. 80 cannot be taken at a very late 
stage but must bj taken at the earliest 
possible opportunity otherwise it would 
be taken to have been waived. AIR 
1931 Cal 175=53 C L J 3l=rnd Rul (1931) 
Cal 414 = 130 I C 894 

—On the non-compliance with the 
provisions of s 80. the Court should r.eject 
the suit and not dismiss it after going 
into the question. A I R 1931 Cal 503=58 
C 850=lud Rul (1931) Cal 586=35 OWN 
161=132 I C 634. 
Notice to public officer- Objection as 
to want of notice under s. 424 C P 0 1882 
to be taken only by Secretaryof State— see 

10 0 C 49. 

(^) Other suits against public officer 
for acts done in official capacity: 

Suit against public officer for an act 
done in bad faith can be brought without 
notice under s, 80. 16 OWN 145=13 Or, 
L J 65=13 I C 721. 
aiost the Bench- Clerk of a 
Bub-Cqurt for recovery of a sum of money 
lost through his carelessness in losing or 
concealing an execution application cannot 
be instituted without notice under s. 80. 40 
t C 677=11 Bur. L T 95 =(1917) 3 U B R I. 
Suit agaius fc ^a public officer for 
iciioii in dischaige of Im duties 
ituted without notice under 
ict purporting to be 
capacity refer to’* 
ct intended to I)g done by him in his 
official capacity. \ 41 Mad 792=34 M L J 
494=23 Bl L T 357= fl 9 18) M W N 414=7 
li W 586=46 I C 86. 


C. P. C. (1908) SEC. BO (Q-ontd) 

(3) Notice iCo7itd) 

(1) Other salts a^^ainst public officer for acts 
. 'done in official capacity. (Contd.) 

..—Where : act, is done in , official 
capacity whether in good or bad faiiht 

notice is necessary. 13 A L J T&S; followed. 

A I E 1924 All 851=22 A L E 5 

A 599 Civ=46 A 884=80 C I 71. 

—Only past acts and not future ones 
are covered by the words “ in respect of 
any act purporting to be done. A 1 it 192/ 
M/d 166=50 M 239-61 M ^ 

In the case of a government School 
master notice under s 80 is necessary as 
he is a public officer even if his services 
are lent to a pxibiic body. A I R 1928 
Nag 33=104 I C 762. 

^ — Acts done by the ^ Officer in the 

course of his official duti* n ctmsidering 
himself to bo acting as public^ oilicf-u’ and 
desiring other persons to consider that i»e 
was so acting are acts pur pcir ting to 
be done in bis official eupa<*ity irrospociivc 
of the motives with which they W’cro 
done. A I R 1930 All 7()4=(193n) A L d 
1080=Ind Rul (1930) All 561= 124 i C 705, 

Whether a fresh defendant can 
be substituted for a sole existing 
defendant against whom no cause of action 
is found to exist — Whether notice under 
s, 424 0 P C 1882 is nccess.iry in ease of 
adding a public ofiicor as co defcndaiit iu 
a case against Secretary of State— Bee 59 
F W R 1908, See ako 9 C 27l. 

(Note:— The seciion does not preyetd; 
a Court from adding the Secretary of StatK 
as a party to the suit) 

— The section refers to a past act 
and not to any action merely contempla* 
ted or thereatenod. 34 L iV 993=1032 M 
WN 299=136 I C 777=1 R 1932 M ill. 

— It is enough that the act is done 
and that it is purported to have been done 
in an official capacity; and it is not necessary 
to go further and inquire whether it was 
done in execution or intended execution 
of any*statute or public duty or authority. 

, 50 C 9G1 (975-6)=55 0 L d 8 =138 I 0 
.■: :-4=A I R 1932 C 276=1 E 1932 0 401= A I 
I R 1932 C 1037. 

—Notice required by B. 80 0 P C is 
- not necessary iu every ca.sc in which a 
i public officer is iinpleaded, as u defendant. 

‘ The suit mud bo against in in in rospoMd. of 
any act purporting to bo demo My him in 
his official capacii.y whidj impiiei that the 
plaintRfs cause of action is e.Hsentialiy 
based on some act’ altribiitabie. to the 
public officer. If the act of the t>i^hlic 
officer is not an essential pari of the cause 




!75? 


PESAFS AIL INPIA CONSOLIPATEP CIVIL PIOEST 


I7SI 


C, R C« (1908) SEC. 80 (Contd) 

(1) Notice (Oontd) 

(1) Other stilts agafiist public officer for acts 
done in official capacity. (Concld) 

of action disclosed by the plaint, though 
having regard to his position in relation to 
the subject'iiiatter of the^ suit, he is a 
necessai’y party, no notice is necessary. 1932 
A LJ 797=A I E 1932 A '657=139 10 
484=1 R 1932 A 569. 

—Where a zemindar is placed under 
protection of the manager, Encumbered 
Estates^ during the pendency of a suit 
against the zeminder, the manager can 
be joined as party without notice. A I 
E 1931 Sind 158 =Iik 1 Eul (1931) Sind 
106=25 SL E 200=133 I C 74. following 

96 I C 351. 

— A partition suit is not a suit in 
respect of an act done by thedefendant 
and can be instituted without notice against 
a public officer ( e, g, Manager, * Sind 
Encumbered Estates ). A I E (1931) Sind 
158=25 S L E 200=Ind Eul (1931) Sind 

106=133 I C 74. 

— Yery little distinction is made by 
the section between suits against the 
Secretary of State for India in Council 
and as against public officers. Only this dis- 
tinction.is left between the two classes of 
suits that, whereas in the absence of a 
notice under S, 80, the Secretary of State 
for India in Council cannot be made a : 
defendant in any suit, no matter what its 
character may be, a public officer may 
without such a notice be defendant in a 
suit, in which no act of his is in question 
but he is ma^e a party for some reason or 
other. The restrictive words in the section 
were unnecessary and would be inopposiie 
in the case of the Secretary of State for 
India in Council firstly, because the Secre- 
tary of State for India in Council is a 
statutory body which has no capacity but 
an official one; and, secondly; because he 
is often responsible for the acts of other 
public bodiesTand officers. 59 C 961 (977) 
=55 C L J 8=138 I C 4=A I E 1932 C 275 
, =I E 1932 . C 401=AL R 1932 C 1037. 

(m) Receiver or Official xissignee 
or Liquidaior. 

— Notice under S. 80 must be given 
to a Eeceiver appointed by Court as he 
is a xniblic officer, ’ 35 C W N 161. 

— Notice under S. 80 is necessary in 
the case of the Officki Eeceiver as he is 
a x'iublic officer. A I R 1930 Lah 708=Ind 
Eui (1930) Lah 641=125 I C 625. 

— Per Costello J.—It is extremely 
doubtful whether Receivers are public 
officers within the meaning of s. 80. A I 
E 1931 Cal 175=53 C L J 31=Ind Eul (19.31) 
Cal 414=130 I C 894 


C. R C (1908) SEC. 80 (Gonid) 

(3) Notice. (Gontd) 

(ni) Receiver or Official Assignee or 

Liquidator. (Cmtd) 

— But no notice is necessary to insti- 
tute a suit for declaration and injun- 
ction to restrain the Official Eeceiver from 
selling the suit properties. A I E 1927 
Mad 166=50 M 239=51 M L J 671=24 L W 

730=99 I C 284. 

I —Suit against the Official Assignee 
for declaration and possession of insol ve- 
I nt’s land can be brought without notice 
as required by S. 80. A I E 1923 Bom 
392=25 Bom L E 378=73 I C 240, 

— An Official Eeceiver being a public 
Officer within S. 2 sub. cl 17 (d) cannot be 
sued without being served with notice 
under S. 80. A I E 1924 All 40=21 ALJ 
737=L E 4 A 483 Civ= 46 A 16=77 I C 57. 

— S. 80 protects a receiver appointed 
under the Provincial Insolvency Act as he 
I becomes a public officer within the meaning 
of s, 2, sub-S 17 and he must be given a 
notice under S 80; Sanction granted by 
Insolvency Court exparte is insufficient. A 
I R 1925 All 241=47 A 291=22 A L J 
1116=L E 6 A 106 Civ=84 1 C 739. 

— Suit against the Official Eeceiver 
for establishing and realizing a charge 
over moveable and immoveable property of 
a debtor without alleging any act or omi- 
ssion on the part of the Receiver can be 
instituted without notice under S. 80. A I 
E 1927 All 132=48 A 821=24 ALJ 1067 

=99 i C 138. 

— A Receiver appointed under Provi- 
ncial Insolvency Act (1920) even if a public 
officer within .he meaning of S. 80, C 
P C can be su^d for recovery of a 
mortgage-property without notice under 
S. 80 as such a suit is not a suit in 
respect of any act done by Eeceiver as 
such. A I E 1930 Bom 11=31 Bom L R 
1199=Ind Eul (1930) Bom 185=122 I C 857, 

— Receiver-Public Officer- Noiice of 
suit-Eeceiver appointed under the Prov. 
Ins. Act. See 44 Bom 895=58 I C 411=22 

Bom L R 987. 

— Suit for damages against Official 
Assignee purporting to act legally though 
his act is not strictly legal cannot be 
instituted without notice under S, 80. A 
I E 1930 Mad 458=31 L W 339=59 M L J 
501=Ind Eul (1930) Mad 608=124 ! C 144. 

— A liquidator is a public officer 
within the meaning of s. 2 (17) CPC 
and is entitled to notice of suit under s, 
to. Where the liquidator has acted through 
the Deputy Commissioner, notice to the 
latter is sufficient. A L R 1934 Nag. 65, 

— A Eeceh^er appointed by 
Court cannot be sued without notice 
under s. 80. There is po distinction beiveep 
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c. p. C. (1908) see. 89 (ConUl) 

(3) Notice, (Co/iltl) 

fra'. Receiver or Official Assignee or LiquWator. 

■ / (Co7ttd) 

cases of the Receive- being already discha^ 
rged and those vvhere ihe order of 
dTschar'^e has not been made- AIR 1930 
Cal 737=34 C W N G71=Ind Riii (1931) 
Oai ‘28=128 ! C 108. 

— S. SO-Ollicial Receiver neglecting 
to recover rent is purporting to act in 
his official capacity. AIR 1931 Cal 61=57 
C 1127=Iii.i Ral (1931) Cal 423=530 ! C 903. 

—•Where on the official assignee’s 
publishing notices to sell 'j' ro pert ies and 
refusal to partition the same a suit is 
brought by the plairititf against the official 
assignee representing the estate of certain 
insolvents for partition of “property and 
for perpetual iiijuuction restraining the 
official assignee from selling the property 
held that the suit bGside.s being based on 
the fact that certain rights have devolved 
on the official assignee being in respect 
of an action thcreatened by him notice as 
required by s. 80 is necessary. A L R 

1933. S. 216. 

— Receivers appointed by Court to 
take charge of Ihe debtor’s property and 
dispose of it according to the orders of 
the court are public officers within ihe 
meaning of S. 80 and s. 2 cl. 17 siib-cls, 
(d) and (h) of the Civil P C. AIR 1933 

■ M 693 

— A notice signed on behalf of the 
Collector of a District and sent to the 
receiver of Zamindari requiring him to 
execute certain repairs to a tank which 
owing to its then state of disrepair was 
a source of danger to a government canal 
and i Ilf 01 ruing nim that legal proceedings 
would be taken aganst him in case 
he failed to execute those repairs 
within a parlioular perioi is valid notice 
under S. 80 and the same cannot be 
impugned on the gn-ound that it did not 
state the cause of action or it did not 
give the name description and place of 
residence A L R 1933 M 693 

—In a suit for partition and possession 
and for injunction restraining sale of 
property by official assignee. B'eld that 
notice under B. 80 was neces.sary as the 
suit was^ not merely based on the fact that 
a certain title or certain rights have 
devolved on the Official Assignee but 
the suit wag in respect of an action 
threatened by the Official Assmnee 
140 I G 265=1 R 1932 S: 186, 

. Contract entered into bjr Official 
Recover as sueh-Buit against him iii 
lespcct or-Aotice of suit under S. 80 
necessary, W62 AL J 842= A I 11 1932 '4 


C. R C. (1908), SEC. 8§ 

(3) Notice (Gould) 

(m) Receiver or Ofriclal Assi^fiee or Llqiiidator. 

(Gandd) 

575 ' (577)=I E 1932 , A 574=139 I 0 701=4 
L E 1932 A 814. 

— Receiver appointed b,/ Court to take 
charge and dispose <d‘ debtor’s ]u*operty 
according to orders of Court is. a public 
officer 36 L V/ 694=140 I 458=1932 M 
W N 1240 also see 34 h W 99,3=193.2 M 
W N 299= 136 i; C 277=1 E 1932 M 30. 

—Suit by donor under deed ui gift 
for (1) a dec’nraiie.n (d’ invjdi»iity of gift 
deed on grmin<l of fraud and (2) a 
declaration that property purporiing 1o bo 
transferred under deoil wa.s i.ot liable 
to be attached or y<.4d iri exoouiion of a 
decree against donoe’.s father an insoivont- 
Attachment of property made t)y tMlieial 
Receiver under orders of .District diiigo 
passed on application of curtain creditors 
of 1nsoIvent»Suit^ against dorices under 
gift deed, the Official Roeeiver, arid 
defendants 4 and 5 credirors ^ uf._ tiie 
insolvent who had moved .IHstrict vTudge 
for attachment of the properiy- Notice 
under B. 80 not necessary in such a case. 
1932 A L J .797= A I R 1932 A 657=139 
, I C 484=1 \i 1932 A 56*1 

( n ) Swffkicuci/ (if, 

—Cause of action in s 80 .should not 
be construed in a narrow sense, but it 
must be stated in notice with seme 
'precision. A I R 19-8 Cal 74=54 C 969=107 

■■rC 3.60. 

—The notice under S 80 is sufficient 
if the partiens are informed generally of 
the nature of the suit intended to lie illed 
there by A I R 1926 Mad 408=23 L W 461=9! 

■ ' ■ 1 a.68. 

—Notice under S. SO will be considered 
as sufficient if it .state.s the cause of 
action i e. if it suffi.denily infonns the 
parties the nature of tho suit inienrieu to 
be filed 13 0 L R 195. If m.itice under B 
80 is defective, a .suit liased on such a 
notice is not maintainable 32 I C 235. 

— In the cause of a BUate .Railway, 
a party may give either a combined notice 
satisfying ail the requirements of B 77 
Railways Act and B. 80 C P C or separate 
notices under the respective Keclif>ns 
A I R 1928 iMad 599=(1928) M W N 
2I,8=i(}9 I C 405. 

— Though notice under s 77 E.iilways 
Act is given, notice under B 8*,) is 
necessary A I R 1930 AH 476=Infi Rul 
(1930) All 5G7=:i93n) A !. d 1125=121 

I C 711... 

— The person actually becoming tho 
plaintiff alone can give notice. Notice by 
plaintiff’s father for the same cause o'f 
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C. P. C, (1 908) SEC 80 {Contd) 

(I) Notice. (Contd) 

(n) Sisfficie!icy :.®f. 

action is insufficient A I R 1930 Bom 367 
=32 Bom B R 604=Ind Ral (1930) Bom 
318=124 ! C 814. 
It is sufficient if the provisions of S. 
80 are substantially complied with A I R 
1929 Sind Stririd Rul (1930) Sind 161=125 

I C 193. 

—Notice must be given by the person 
who actually files the suit and by none 
else A I R 1931 Mad 175=32 L W 8l0=Ind 
Rul (1931 ) Mad 264=59' L J 923=54 M 
416=129 I C 456. 
—Notice is invalid if it does not 
contain description and statement of place 
of residence AIR 1931 Cal 61=57 C 
li27=Ind Rul (1931) Cal 423=130 I C 903. 

—In determining whether a particular 
document satisfies the requisites of S. 80 
the Court is not bound to abandon all 
common sense but on the contrary it 
must look at the document and understand 
it in a fair and reasonable sense in the 
way in which the writer meant and the 
addressee understood it 36 L W 694=140 
I C 458=1932 M W N 1240, 
— The subsequent abandonment of 
a plea for an injunction could not validate 
a suit which should properly be regarded 
as never having been brought at the, time 
when the plaintiff filed the suit. The law 
did not allow him to sue on the cause of 
action which he alleged in the plaint 140 
I C 265=1 R (932 S 186, 
— The words of s. 80 as to mode of 
serving notice are mandatory. Notice under 
s 80 cannot be served on the son of the 
public, officer A I R 1931 Cal 503=35 C 
W N 161=58 C 850=Iiid Rul (1931) Cal 
■ , 586=132 I C 634 

— A suit cannot be instituted against 
a Railway Administration which is owned 
by the G-overnroent without giving a 
Li'otice under s. 80, C P C. A notice under 
the Railways Act served on the Manager 
of the Railway Administration is insuffici- 
ent. : A I R 1931 Pat 393=12 P L T 681. 

■ — S/:80 is drawn so as to suit the vast 
niajority of cases that arise under it and 
it. is . reasonable where the plainti,ffi, is a 
private party tint his name, his description 
and place oT resdience should be known 
and stated There is no exception in favour 
of the Secretary of ■ State as to the 
contents of the statutory notice where he 
is suing as piaintiff. B.ut, where the question 
is , whether a particular document said to 
be sent in the name of or on behalf of 
the Secretary of State was really so 
sent and says so with sufficient clearness 
to ’give notice to the defendants, the 
Ccurc _ might import a little common 
sense in deciding the question. Held, 

Ii. ii. {\) MX 
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[ C, P. C. (1908) SEC. 86 (Contd) 

(3) Notice. (Contd) 

(n) Sufficiency of. (Conoid) 

accordingly that, where notice of suit 
was given by the Collector of the District, 
the objection to the non-mention in 
the notice of the Secretary of State and 
his place of residence was, though literally 
plausible, not of substantial weight. 36 L 
W 694=140 I C 458=1932 M W N 1240. 

— In determining whether a_ particular 
document satisfied the requisites _ of a 
valid notice under S 80. the Court is not 
bound to ab.indoa all common sense but 
must look at the document and understand 
it in a fair and reasonable sense in the 
way in which the writer meant and 
addressee understood it. A L R (933 M 693, 

(o) Suit for injuction, 

— Where Collector acting under S. 
79 A of Bom. Land Revenue Code, 1879. 
serves upon plaintiff a notice to recover 
possession of certain ^ land ^ summarily, 
notice of the Suit for injunction restrain- 
ing the Collector from taking possession 
summarily is necessary under B 80 14 
Bom L R 577= (6 I C 445. 

— A talukdari Settlement Officer is a 
public servant. No Suit against a public 
officer for injunction restraining ^ hipi 
performing an act in his public capacity is 
sustainable without notice under S. 80. 16 
Bom L E 766=26 1 C 749. 

— To a suit for injunction against a 
Public Officer no notice under S. 80 is 
necessary. 14 Bom L R 1148 =37 Bom 
243=17 I C 876 but see contra 6 S L R 123 

_ =19 I C 361. 

—Every suit whether for injunctioKi or 
otherwise against Secretary of State ^ is 
governed by B. 80. The words “p^^rporting 
to be done” in S 80 are applicable only 
to public officers 23 M L J 181= 16 I C 
947=37 Mad 113=(1912) M W N 786=12 

MLT 224. 

— Suit for injunction where the cause' 
of action has already arisen, is governed 
by S 80. Courts in India cannot 
invoke equitable jurisdiction of Chauary 
Court to override Indian Statutes 19 I C 
, 838=6 S L E 259. 

—Official Assignee-Suit for iniuctio:! 
against — Notice^ — ^Necessity. See — 21 Bom 
■ L R 980=44 Bom 555=51 L C 627. 

— In a Suit against a public officer 
for injunction to restrain the commissi(in 
of an act, not done but threatened to 
be done no notice is necessary 3 Sind, 
h R 175=41 C 1(56- 

— In a Suit for injunction against 
Secretary of State for India restraining 
his officers from taking possession of 
ioam villages notice under S 80 is necess'i,’ 
ry (Per Heaton J Diss.) 13 Bom L H 
273=35 Bom 362=10 I C 639. 



c. P. C. ( 1908 ) SEC. 80 (M) ““ 

,r, ,n (3) Notice. (^Contd) 

(3) Notice. (Co»td) ^ ^ (s)Waicerof(6Wd) 

SuU in torn aga^^rt a pM^c ciic^ ^ descriptions and places of ail 

-:To file a suit for malicious prosecut- though it need not he higned 

ion against a Police Officer who acted ^ VV^aiit of notice cannot lie 

in his official capacity in charging a i^rson fg^^gd at a late stage of the trial by the 

notice under S. 80 k necessary A I K Secretary of State who k wmpetent to 

1930 All 742 =(1930) Cr Cas 998=(1930) A . notice but a co-defendant may 

L J 1433=132 1 e 17. ^j,g jgg„g 17 q w N 04=40 Cal n « 

—In a Suit against a Police officer =io I t 64f« 

for act done under powers conferred by —Third party cannot raise objection 

Cr. P. Code, notice is necessary. 13 A * ^ waiver of notice by party 

L J 788= 30 I C 173 *^ytjgd to it : 13 P L T If9=lf6 J « «5 

— Suit for damages for assault and =1 K Ifil i 

battery by a Police officer while investigat —Obiter:— where a suit against the offi- 

ing cognizable offence can be instituted receiver was instituted without giving 

without notice either under S. 80 of notice re quired by S. 80 C F C and 

Bombay District Police Act or C P C. A ^he case was allowed to proceed to decree 
I B 1928 Bern 352::30 Bom L E 1018=52 i^^jout objection the objection as to want 
B 832=30 Cr L J 278=12 A I Cr E 154=Ind « notice should be deemed to have been 

Bui (1929) Bom 198 (F B)=IU I C 246. -waived and cannot be raised in appeal 
— Suit for damages for wrongful ALE If 13 Mad 109 !» 

arrest against a public officer even if he r \ 

has acted malafide in discharge of hk { t ) When reqnmd 

duty cannot be instituted without notice — Hotice is not required wheje the 

under S. 80, but a Suit for recovery suit is es-contractoal 20 Bom 697; 19 Bom 
of money extorted from the plaintifi 407 ^ though breach of contract amounting 
as a consideration for his release requires to tort requires notice: 59 C 961. 

no such notice A I E 1924 Cal 145=50 Cal / ^ a m* r.»cAc 

992=38 C L J 104=28 C W N 10=75 1 C 173. ( ^ > Miscellaneous Uses. 

—A Tillage Headman being a public —Notice by a Pleader on behalf ol 

officer within S. 2 cannot be sued for dama- his client under s 80 C. P. C. 
yes for acts done in his official capacity be classed with a private letter. A I B 
without being served with notice under S, 1928 Bom 338=30 Bom L R 934= 11 % 


A I U 1929 Nag 70; Ind Eul (1929) N 64 

=114 I C 288. 

(ff) Waiver of. 

— Notice of claim to the Secretary of 
Htate for Indiji in Council must atate the 
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C P. C. ( 1 90S) SEC» 83 ( Concld) 

applicatioK for service of summons in 
foreign enemy country cannot be refused 
BiiderlSvSS. 39 All 377:=39 I C 862. 

—A, suit by an alienenemy liscensed to 
trade in Britisb India -is maintainabie in 
Indian Courts. 9 Bur L T 51=31 I C 888. 

■ — Suit against, if lies-Cause of action 
arising upon contract made after war- 
later nment, effect of See 43 Cal 1140= 35 
I C 951=20 C W N69I. 

C. F. C. (I §08) SEC. 84 I 

—A state cannot be said to have j 
maintained its sovereignty unless it pays | 
allegiance to the ruler, laws of the ruler | 
are enforced and, those laws are enforced j 
by his Courts. AIR 1930 Mad 1004=59 j 
M L J 548=32 M L :W 673=53 M 968= i 
Ind Rul (1931) Mad 166=128 1 C 870. I 

—Suit in British Indian Courts by | 
Dharam Arth Bank. Nabha and by the | 
Administrator of the Nabha State appointed 
by the Government of India, when the 
Maharaja of Nabha had been permitted 
to sever his connection with the State- 
whether competent see A L R 1933 L 531 

=34PLR 470, 

— Residence in a hostile country for j 
a substantial period of time confers the I 
disability attaching to an alien enemy ; 
during that period Suit in a Br. Indian j 
Court by a firm some of whose partners | 
are ‘alien enemy’’ is not maintainable. I I 
Lah 276=2 Lah L J 275=55 I C 324. | 

— Suit against the State of Travancore ! 
or its Dewan is maintainable onlj^ with I 
the consent, of the Governor — Generali 
in Council 23 M B J '605=12 M L T 496 ! 

= 17 I C 444. ^ 

— A recognised agent under s. 85 can ; 
act for his minor principal without being 
appointed guardian ad litem, 80 Ind Cas ; 

100=29, Cal W N 287=A I R 1925 Cal 513. | 

—Where a claim is made for a share ; 
of ir^heritance and the suit is not brought i 
in the form of an administration suit the j 
trial court should have it treated as such I 
,and after due trial of the matters involved | 
pass a decree on the lines of the model ; 
decrees in App. D. forms 17 and 20 C F 
Code. 41 I C 579. 

—As to : warrant of attorney see 
Bourk 0 C 244. 

—Raja of, Tipperah is a sovereign 
irince. 25 Ind Cas 27!, 

—See also 1 Ind Cas 604= 1909 F R 
21=27 P W R 1909=1909' PL R 32; so also 
the Maharaja of, Benares 78 Ind Cas 559 
.=28 All L J 317=5 B R A Civ. 129=1924 All 
422=46 Ail 355; so alsoKurundwad Jaghirdars 
are ruling Chiefs: 51 Ind Cas 228=21 Bo,m 

L R'376. 


C P. C, (1908) SEC 86 

(!) Scope of the Rule. 

— S. 86 exhausts the question of 
suing a Native Chief or Prince, but does 
not refer to the nature of the relief 
sought. 25 M B J 621=38 Mad 635=14 M L 
T 486=(1913) M W N 977=21 I C 930 
[See on appeal. 39 Mad 661=29 M B J 
667=30 I C 511. ] 

— S 86 applies to a case where the 
defendant becomes a Ruling Chief after 
the institution of the suit, but acquiescence 
on his part to continue the suit will estop 
him from questioning the Court’s jurisdic- 
tion afterwards AIR 1921 Pat 23=6 
P L J 185=2 P B T 180=1921Pat 136=61 

I C 989. 

—Cases of defence put forth as set 
off are not governed by the section. 

62 I C 778. 

— S. 86 is applicable to a suit against 
a ruling chief in his capacity as a co-sharer 
in respect of the property in British Iiidia. 
AIR 1924 All 422=46 All 355=22 A B J 
317=L R A 5 Rev 129=78 I C 559. 


(2) Ruling Chiefs 

— Suit against a Sovereign Prince -The 
Maharaja of Hill Tipperah-is not maintain- 
able unless previous consent of the Goy. 
General or the Bocal Government is 
obtained. 2 C L J 163. 

See to the same effect 25 I C 271. 


(3) Sanction of Governer General 

— Suit against a Ruling Chief can be 
maintained only after the previous consent 
of Gov, General is obtained. Pleading ou 
merits after claiming the privilege "does 
not amount to a waiver of privilege or 
submission of jurisdiction. 39 Mad 661=29 
M L J 667 =(1915) M W N 534=2 L W 

637=30 I C 5! B 

— Conf 38 M 535. The consent of 
Governor General is necessary when 
Kurundwad Jagirdars are sued. 21 Bom 
L R 376=51 1 C 228. 

— Sanction of Gov. General in Council 
. to sue a Ruling Chief must be stricti^< 
i construed, and as such a sanction given 
i for one purpose cannot be utilised for 
I other purpose. 22 1C 889 

I —Suit against Ruling Chief as a 
I trustee is not maintainable without consent 
i of Governor General in Council. 18 M 
j L T 163=(1915) M W N 640=30 I C 35L 
j —Contracts entered into by an agent 
! of a foreign State on behalf of his principal 
[ are not binding on the State but ou the 
i agent personally if they do not come 
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£, K (1908) SEC. 86 

(I) Safictiofi of (ioveFiior GeoeraL (Cmield) 

under s. 8G and no permission to sue is 
necessary. A I B- 1928 Sind 189=113 ! C 315. 

—A suit against the Gwalior Light 
Bail way, which is owned -uid mannaged 
by the Gwalior Durbar, does not come 
under s. 86 C P C as it could not be said 
to be a suit against any Sovereign 
Trince or EuUng Chief Ind Rul (1931) 
Lah 924=134 I C 308. 

—A person holding lands of a Euling 
Chief free of rent is not a tenant of 
immoveable property, and as such he 
cannot sue the Euling Chief without 
the consent of Governor General in 
Council. 58 I C 912. 


( 5 ) Waiver 

—Euling Chief^ submitting io the 
jurisdiction of a British Court, is said 
to have waived the privilege, and cannot 
be allowed in appeal to plead the same. 

46 I C 558. 


C. P. C. (1908) SEC. 88 (Co^rfcl), , 

—As to the nature of the suit % 
tenant -to declare who is landlord 
see. 13 i C 48. 

—Where a teiiant gives two qubuliats 
to two parties in respect ' of, certain .^lautl 
he cannot maintain a suit to get rid o| 
one. i ind Cas 517=11 C L d 57?=14 (J W IS' 

. , 781=37 C 552. 

— Procedure—Non appearance of 
defendants— Pltfs. in possession of moiie:f— 
Pits, to be discharged from all lialciity 
on payment of money into court k^ss their 
taxed costs See 21 Eon: L R 948. 

— Ascertainment of right to collect 
water-cess— Whet,her suit or j>roceeding 
within the meaning of the Estates Land 
[Act. SchASee,'^ 27 1 L J 734, 

C. P. C (S988) SEC. 89 

SpiopBL%. 

(1) Scope and object of, the section. 

( 2 ) Appeal 

{ 3 ) ^‘Any other .law iii force”. 

( 4 ) Formalities, 

{ 5 ) Power of Court. 


C. P. C. (1908) SEC. 88 

—Defendants in an inter-pleader suit 
contesting the title of each other stand 
in the position of plaintiffs. A I E 1925 
Mad 497=48 M 1=93 I C 705. 

—The plaintiff will be debarred 
from bringing such a suit if he has in 
some way indentified with one of the 
parties, but no relief will be refused to 
Mm merely because he has natural affinity 
for one side. A I E 1927 Eang 91=4 E 
465=99 1 C 985. 

— A suit in which several claim 
ants are deemed to be claiming adversely 
to each other is an interpleader-suit. 
Persons adopted by co-widows and 
arrayed in one suit on the same side 
as defendants must be deemed to be 
claiming adversely to each other. A I B 
1928 Oudh 155=1 L G 733=108 i C 817. 

—A suit, in which the defendants 
do_ not claim adversely to each other the 
suit property from the plaintiff who is not 
ready to pay or deliver it to one of 
them is no-t an interpleader Suit. A ! R 

1922 Cal 138. 

—In an interpleader suit an order to 
pay the amount paid by plaintiff, into 
Court to one of the defendants pending 
tile, result of the suit on condition of its 
feeing restored with interest if necessary 
©Q the result of the suit, is bad. ■ The 
amount should be kept under the ' control 
Or the Lourt and be. available for payment 
at: any time,. 24 M L J 404=13' M L T 
32^(1913} M W N 333=19 I C 219. 


( I ) Scope and Object of tlie Sectiois. 

— S. 89 does not pr©ve,nt the re.ference 
or award being used for a purpose 
other than making it a rule, of Court# A I' 
E 1931 Oudh 127=8 0 W , ,N. ' 7 l=Infl, 
Eui (193.1) Oudh 203=131 1 C 443. 

—The object of S. 80 Is, to confer 
jurisdiction to link up the Scb. and the 
body of the Code, and provide for 
exercise of jurisdiction in the case of 
those references to arbitration falling 
within Sch. II. AIE 1927 Bom 5S5=5l 
. Bom 908=29 Bom L E 1254=185 I C 516. 

—As to applicability of Code to 
proceedings under the Arbitration Act, 
See, II I C m 


( 2 ) Appeal 

,— On an .application utider para ^2(1 
Sch. II, , a decree on' an award as modified 
by a lawful compromise filed by the 
parties can be passed by the Court, and 
no appeal lies from such a decree except In 
so far as the decree is in excess of or 
not in accordance with the award so 
modified. AIE 1922 Oudh 189=9 O 
' L J 219=25 0 C 213=681 C 209. 


( 3 ) “Any other law In force” 

— The words ‘any other law for the 
time being in force’ in s. 89 refer to 0. 
XXIII r. 3, and the words ‘by any 
lawful agreement or compromise" in (5, 


1761 


DESAl-S ALL INDIA CONSDUDATED CIVIL DIGEST 1911-1934 


1770 


C.P. C.(190S)SEC. 89 (Co/rftI) 

(3) ‘■Any other iaw in force (Conti) 

XXIII, r. 3, iuclude.aad indicate arbitration 
proBeedings. AIK R 3'9. 

—In Other words, those words mean 
any law other than the Arbitration Act 
and the provisions _ contauied in the 
Second Schedule ot the C P C_ The 
words are wide^ loa? 

provisions of 0 XXII, r. 3. A I B 1931 
Oudh i-27=8 0 WN 71=Ind Eul (1931) 
uuan -< Oudh 203=131 I C 443. 

—When legislature has provided 

special tribunal, no partial decision should 
be given by Oourt which cannot be inac^ 
eftective to end the dispute. A X R 
1930 Bom 232=32 Bom 
825=Ind Eul (1930) Bom 235=125 i C 897. 

—Except where the Arbitration 
Act or any other law of arbitration 
applies, Sch. II is applicable to 
all references to arbitration whether 
by an order in suit or^ otherwise. 
Parties wishing to go to arbitration must 
proceed in the manner indicated in S. 89 
AIR 193) Bom 98=31 Bom L R 1403=54 
Bom 197=Ind Rui (1930) Bom 247=124 

I C 119. 

• — The law as laid down in other parts 
of C P G is not excluded by the words 
‘"anv other law” in S* 89. AIR 1928 Mad 
10^=51 M 800=55 M L J 429=28 h W 321 

= 113 I C 632, 

—Only those cases in which persons 
choose to avail themselves of the machinery 
provided by Soh. II, are governed by the 
provision in B. 89 about references to 
arbitration S. 82 does not ^ aftect the 
operation of 0« XXIII, r. 3 which may be 
resorted to by the parties to a suit if the 
suit is adjusted by an award. AIR 1927 
Bom 365=51 B 908=29 Bom L R 12o4=105 

1C 515. 

— S. 89 does not preclude the operation 
of 0. XXIII, r 3. The general power given 
to parties under 0. XXIII, r. 3 to adjust 
their disputes by a- lawful compromise at 
any time after the institution of the suit 
cannot be superseded by the power given 
bv s. 20 of Sch. II to any person interested 
to apply to a Court. AIR 1925 Mad 50 

> =75 ! C 502 

— ‘^Any other law for the time being 
in force” do not apply to 0. XXIII, r. 3 but 
to the ammendments of, or substitutes for, 
the Arbitrations Act or other piece of 
legislation Court should recognise reference 
to arbitration in a pending suit without 
intervention of Court AIR 19-1 Cal 
238=25 CWN 127=51 I C 919. 

—•’‘By any other law for the time 
being in force” in S, 89 do not refer to 
O. XXIII, r. 3 but to some law extraneous 


C. P. C. (1908) SEC. 89 {ConUl) 

(3) “Any other iaw in force. {ConcU) 

to the C. P. C. Award arrived at during 
pendency of a suit without the intervention 
oi the Court will not be 
adjustment and enforced by one ot me 
pAirties if not consented to by the 
AIR 1921 Lah 232=3 Lah L J ^ 162=61 

—Per Kanhaiya LM 
law” in s. 89 applies to 0. XXIIl.^r. A or 
to any other portion ot the O. r v^. » 
clearly aims at giving effect to pio- 

visions of Sch. II, as if they^ had been 
enacted in body of Civil Pro. 

J Contra) AIR 1925 5f^^=^7 A 

eS A L J 561 (P B)=88 I C 768. 

— Per Madgavkar and Aston, A. J. 
Cs. 0. XXIII, r. 3 is not 
words “Any other 

Sind C5=16 S L R 174=81 I C 653. 
—Award during the pendency ot a 
suit and without the consent of 
cannot be enforced either under U. AAiii 
r 3 C. P. C, or under the Indian Arbitration 
Act. Arbitration in the course of iitigation 
is not governed by the Indian^ Arbitraticm 
Act but by the second schedule. A i R 
1922 Cal 404=49 C 608=69 I C 808. 
—A party wishing to enforce an award 
made on reference to arbitration of the Court 
must prove that it was justly, legally and. 
properly arrived at. The expression ‘^any 
other law for the time being in force in 
s 89 apply to 0. XXIII r. 3. Retereiiee to, 
arbitration without K>e 

Court is oot recognised. | B^39=1 o^Bmi 


(4) Forrnalities. 


— Award arrived at by the parties to 
a suit in arbitration without an order ot 
the court can be coiihrmed in the terms ot 
the decree. A I R 1931 T&a.ng bb=0 R .10= 
Ind Rui (1931) Rang 1-21=131 1 C 57. 

—Arbitration without intervention ot 
Court- Application to file the award— Not 
compulsory — Suit to enforce 
Maintainability of-Not res judicata bee 18 

A L J 960=43 All 108=50 I C 525. 

— ^Arbitration — Agreement to refer 
present or future deferences — Suit in coa- 
Dravenation of^ — Agreement not a bar to 
suit — Proper procedure to take steps uoder 
C. P. G. Sch, ii paras. 17 and 
Act,S. 21 not applicable, V 

716=29 C L J 399=51 ! C 80=46 Cal 1041. 

— Application to obtain a decree in 
terms of an award, only under this section 
—Governs all arbitrations except specially 
excluded— Arbitration without ^ 

Court during pendency of 
See 18 Bom L E 559=37 I C 140=40 Bom 386, 
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C. P. C. (1908) SEC. 89 {CoticU) 

(5) Power of Court 

— Where a Court has power to give 
loerely a declaration without any substantial 
relief which was reserved to entirely 
diiferent tribunals under the statute, thereby 
barring a fresh suit founded on the declara- 
tion, the case cannot be one ‘‘ fit to be 
decided” within the meaning of OXXXVl 
r (5) (2) (c), AIR 1930 Bom 232=32 Bom 
LR 4U)=Ind Rul(1930) Bom 385=125 I C 897. 

— After the institution of a suit the 
Court controls all proceedings in arbitraiton. 
Award made on private reference cannot 
be enforced in the suit as an adjustment of 
disputes under O XXIIl, r. 3 or under the 
general law of contract unless concented 
to by both the parties. AIR 1927 Cal 887= 
47 0 L J 59=33 C W N 390=104 1 C 360. 

—Court may regard an award passed in 
suit which is pending without the interven- 
tion of the Court as an adiustment under 0. 
XXiri, r. 3. A I R 1927 Mad 1126=53 M L 
d 444=39 M L T 593=26 L W 231=104 1 C 674. 

C. P, C. (1908) SEC.-9I 

—The insertion of this new provision 
enables a suit to be brought for relief 
against a public nut sauce irrespective of 
special damage, S. 91 is not applicable to 
a suit for declaration of the rights of the 
inhabitants of the village to the use of 
a pathway. Obstruction of a village pathway 
does not affect the public at large, 46 1 C 970 

— No right which did not exist before 
is created by S. 91, and no body is deprived 
by S 91 of any right derived from the 
general land of the land. S. 91 is not a 
prohibitive section. AIR 1924 All 599 
=46 A 470=22 A L J 729=L R 6 A 67 
Civ=85 i C 304. 

—0 I, r-8 is not controlled by S. 91 
which does not affect the plaintiff’s right 
to sue independently of its provisions 
AIR 1925 Cal 1233=88 I C 505. 

-^A suit to remove encroachment on of 
road kept open by a right of easement is 
not governed by 8. 91, and can be main- 
tained without the consent of Advocate 
l^eneral A I RT929 All 790. 

— Where relief sought is nob in respect 
of public nuisance but in respect of a right 
easement, no declaration can be made that 
the place in suit was a public through fare 
and had be:n obstructed, as such AIR 
1923 Lah 546=73 I C 616. 

—No suit for declaration that suit land 
was street land and for mandatory order 
directing the defendent to femciive the 
otla, .made by him or the .'land, ' is main- 
tamable in absence of proof, that he: was 
unable to use the road,, ' and of special 
damage., A I R 1925 " Bom 367=27 Bom L 

^ ^ . R 421=87 I X 934. 


C. P, C. (1908) SEC 91 (CoMcld) 

—In a suit to establish public right 
relying on special damages, the plaintilf 
must' 'specifically a.ilege sjetdal ^damages 
mere general allegation is insufficient, A 1 

R 1926 Cal 549=91 I C 718. 

—No private actioii is maintainablo 
for public injury but a priviite action is 
maintainable for private nuisance. Where 
a procession of Hindu Idol wus obvstnieted 
along a certain road by Mahometlans it was 
held that each party was cavmpetent to 
bring a private suit for an in junction. 

, against the other 12 N L R 130=16 I € 534. 

—No private action is maintainable for 
obstruction of a highway without any spe- 
cial damage. 23 M 'L J 539=12' M L T 
49l=(m3) M W N 991=16 I C 962. 

—But the plea that suit m not mainta- 
inable for want of sanction of the Advocatcr- 
G-eneral under S. 91 C. F. C. cannot be 
raised for the first time in the appellate 
Court. ' A I R 1928 Nag 39=I§S I C H3. 

— A suit to remove an ol>sfriietion 
to public road causing substanlial damage 
to the plaintiff can Be maintained without 
the consent of Advocate General. AIR 
1929 Bom 94=53 B 387=31 Bom L R 97=fiKl 
Rul (1930) Bom 417=117 I C 513. 

-Highway-Right to go in procession 
along-Threat of obstruct icn-No damage- 
Order under 8. 144. Or. P. Code-Cause ' of 
action for a suit for itijunction. Bee 36 
L J 79 (F B)=42 Mad 271=25 M L f 39 

=49 ! C 531. 

— Testing of high way in public autho- 
rity does not preclude private individuals 
from suing with leave in x’espect of public 
nuisances on the street. Acceptance of 
dedication of a highway to the public 
is to be inferred from publh? user of the 
way. 21 C W N 595=40 I C 7.|. 

—The question whether a particular 
form of nuisance is a substantial grievance 
constituting a wrong peculiar to the 
plaintiff must be considered by the Court 
although it is not possible to translate into 
rupees and annas. AIR 1924 All 599=46 
All 470=22 A L J 729=L E 6 A 67 Civ 

=85 I C 304. 

C. P. C. (1908) SEC 92. 

Sl/7icpsls. 

( 1 ) Legislative Changes 

( 2 ) Applicability scope and olject 
the section. 

( 3 ) Appeal or Revision 

(3-a) Collector 

( 4 ) Conditions necessary for a suit 
under S. 92 

(a) Alleged breach of a public trust 

(b) Necessity for^ directions of the 
court in administration of such 
trust 
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C. P. C. (1908) SEC. 92 (Corfd) 

(c) Consent of Advocate-General 

(4-a), Costs 

{4-b) Court fees 

(4-c) Decree . , 

( 5 } Jurisdictioii of Higli Court to enter- 
tain suits under s. 92 

(5-a) Limitation 

( 6 ) Meaning of the words - express^ or 
constructive trust created for public 

purposes of a charitable 0 " religious 

nature” 

(6~a) Notification by Government 
( 7 ) Parties to suit under S, 92 
( 8 ) Who can sue under S. 92 
( 9 ) What reliefs can be claimed in a 
suit under S. 92 

(a) Clause (a) Removing a trustee 

(b) Clause (b) Appointing a new 
trustee. 

(c) Clause (c) Vesting any property 
in a trustee 

(d) Clause (d) Directing accounts 
and enquiries. 

(e) Clause (g) Settling a scheme 

(f) Clause (h) Granting such further 

or other relief as the nature of 
the case may require. 

(10) Religious Endowments Act 1863 and 

s 42 of specific Relief Act 1877, 
bearing of on S. 92 C P C 

(11) Parctice. 

( 12 ) Miscellaneous Cases. 


( i ) Lefislative Changes. 

—The words public purposes of a 
charitable or religious nature have been 
substituted for the words “ public charitable 
and religious nature ” so as to clear away 
the doubts arisen under the old Code and 
to widen the scope of the section. So 
also the words “ in the principal court of 
original jurisdiction ” have been substituted 
for the words “ in the High Court or the 
District Court ” and the words “ or any 
other Court empowered in that behalf by 
the Local Government ” newly added. 

—Clause (a) is new as also the clause 
(d) and the sub*section (2) So also the 
words “ whether contentious or not ” 
are new, and the words “ what proportion 
of the trust property or of the interest 
therein shall be allocated to any particular 
object of the trust” have been substitited 
for the words “ the proportion in which 
its objects are entitled ” Since repeal of 
the word “ direct *’ by Act 7 of 1888 the 
plff. need not now have “ direct interest” 
so as to come under S. 92. 


C. P. C. (I90S) SEC mContd) 

( 2 ) Applicability scope and object of the 
section. 

— S. 92 does not apply when mit 
is not for vindication of public right 
but of a private right of being a co-trustee. 

A I K 1927 Mad 338=97 I C 480, 
—A suit to establish the existence 
of the trust itself, where the whole 
question involved is ^ whether ^ such a 
trust exists or not is ^ct within the 
purview of s. 92 A I R 1926 Pat f21=5 
P 539=7 Pat L T 679=(1926) Pat 14-J=H 

1 C 4ii». 

g, 92 is inapplicable to trusts 

not vet completed. Suit for administration 
of trusts of a will for charitable purposes 
's maintainable tbougli it is not ^ 

.„a.r 92.31 M L T la 

—A suit by the worshippers at a 
mosque to set aside alienation of property 
by trustee is not the purview of 

s. 92. 511 C 799=4 Lah L 5^5=53 P 

—In the absence of a regular trustee 
of temple property right to sue for 
possession accrues to the general 
worshippers. ' . ' 

—As to the scope of the suit under 

S S2. see 23 G W N 115=49 I C 355. 

— S. 92, C. P. C. applies to suits 
against trustees de sou tort of a public 
trust- 40 I C 165, 

—A trustee de son tort may be sued 
1 under s. 92. A minor even under the 
Mahomedan Law cannot be a trustee or 
01 . n,os,«J. 0 

— S. 92 does not apply to private 

trusts 25 I C 561. 

—That Provisions of s. 92 are 
mandatory is made clear by the new 
sub-section 92 (2)24 M L. J 658=20 1 C 76i. 
Suits relating to private rights are not 
within the purview of s. 92. 35 A 459=11 
A L J 673=20 I C 57. 
— S. 92 ( 2 ) protects rights cf the 
public and does not infringe private right. 
13 M L T 515=19 I C 740=25 M L J 373. 

—Whether notice to Ccurt of wards 
in a suit against a ward is necessary 
see 18 Horn L K 563=40 Bom 541=37 

I C ! 86. 

—Suit by a trustee against a trespasser 
does not come under the purview of s. 92. 

23 M L J 347=17 I C 586. 

— Provisions of Section 92 if retrdspec 
five Declaratory or mandatory See 

13 I C 264, 

—A relief asking for a permanent 
injunction restraining the aefenaant 
from obstructing the general public in 
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C. P. C. (1908) SEC. n iConUl) | 

(2) Applicabiiity scope and object of the ; 

section. (Contd, \ 

going to the Thakurbari hi dispute for j 
the purposes of puja is uot oue of the , 
reliefs set out in els. (a) to (h) of S. 9-. ; 
it is no doubt true that in a suit properly I 
framed under s 92 a relief may be granh . ! 
to the plaintiff ^ which may ultimately | 
amount to an injunction restia.nujg the ; 
defendant from prohibiting the plaintilf ! 
from performing puja in the Thakurbari 
but, it is not a relief which is contemplated i 
by s, 92 and there is no bar to the 
izrant of such relief on account of the 
absence of the consent of the Advocate 
txeneral Claim that Thakurbari was 
public property — The relief asked for 
by the plaintiff was not one of the reliefs 
set out in s. 92, Civil P. C, requiring the 
previous sanction of the Advocate-Generrl 
—Also held that though it is true that 
iii a suit properly instituted under s. 92 C. 
P, G. ihe dekndant may raise the objection 
ihat the property was uot the property 
of the nature of an express or Constru- 
ctive trust created for public purposes, 
and on such objection being taken the 
Court has to decide whether or not the 
subject matter of dispute is such as the 
defendant claims to be,_ yet^ that does 
not ■ take away the jurisdiction of the 
ordinary Civil Court to make a declaration 
that a particular property is a property 
belonging to the general public, A L R 

I9J3 P 265. 

— S. 92 does not apply in the case 
of a suit for declaration of right of 
joint management of a mosque by plain titfs 
together with defendants and the residents 
of their moholla B3 BLR 1575=135 1 C 
SOGsI R 1032 B 118=A I R 1912 B 65. 

— Suit by trustee for recovery of 
alienated property does not come under 
the purview of s. 92 55 M 549 (555)=62 
L J 180=ir32 M W N 9=35 L W 
15(3=138 I C 74=A I R 1932 M 234=1 R 
1932 M 493=A L R 1932 M 767. 

—The object of s. 92 is to provide 
special proceedings to determine questi- 
ons relating to the administration 
of jmblic religious or charitable 
trust and to protect trustees from 
vexatious sui is- 10 R 342 ^^549)= A I R 
1932 R 132=140 I C 317= 1 R 1932 R 23!. 

— To see whether S. 92 (1) applies to 
iipy case, there are two tests — (1) whether 
the cas'e relates to any breach of an express 
or coostructiye trust mentioned therein 
or^ whether the direction of the Court is 
deemed necessary for the administration 
of any such trust; and (2) whether the 
relief asked for is one of the reliefs 
specified in that section. 63 M L J 703 
ah\)=m2 M W N 1340 =36 L W 633=1 R 


C. P. C (1908) SEC 92 (Cwh/)' 

(2) Applicability scope and object of the 

section. (Cow/r/), 

1932 M 829=140 I C 197. see to ihe same 
elfeot 33 B L R 1 C, 8(K,»=t 11 

■1932 B 118 -AIR 1932 B 65, 

— S. 92 does not apply in the case ut 
a suit to establish right, to trusteesliip A I 
R 1931 Mad 801=34 ii W 254=1 nd Rui (1931; 

■■■ Mad 702=133 I C 14. 

— S. 92 does not apply in ihc casi? of 
a suit for declaration of right to nianage 
a Charitable Institution 22 B 216; 28 B 20; 
33 C 789; 35 xA 459; 41 C 749: 45 A 335, 
followed. 44 A "‘62, distinguished. A 1 K 
1931 Nag 198=27 N L R 299= Ind Bui i 1931 ) 

, , Nag. 185=134 I C 857. 

— S. 92 does not apply In the (tase of 
a suit by new trustee for decliiratiou of 
right to trusteeship and injunction A I II 
1931 Rang 322=9 R 459. 

— Trustee^s -suit for recovery of possess- 
ion of property from a trespasser is not 
under -s.' 92 A I R 1931 Bom 170=32 Bom 
LR 1687=Ind Rul (1931) Bom 213=129 

I C 741. 

\ — S. 92 governs a suit for a declara- 
ion that certain property }>elongs to a publi.3 
charitable trust and for an juju net ion agiinst 
the pujari against alienating tim sauie. A I 
R 1931 Sind B7=Ind Rar(1931) Sind 49= 

HI I C 177. 

— In Order to bring s. 92 into opera.” 
tion, there must be a suit alleging a breach 
of some express or constructive trust creat- 
ed for public purposes of a charitable nr 
religious nature or the direction of the 
Court must be deemed necessary for the 
administration of such a tnast. 30 Bom L 
R 774 (P C)=26 Bom L R 950, relied on. A 
I R 1931 Bom 33=Ind Rul (1931) Bom 107 
=32 Boai L R 1435=128 I C 891. 


—A society converting public property 
into money can l>e sued under B. 92, foid 
not under s 307. Succession Act A I R 
1931 Ail 212=(1931) A h J 36=53 All 422 

= 130 1 C 49.i 
— S. 92 (1) applies to Mutts and 
public trusts. (1913) M W N 581=25 M L J. 

393=38 M 356=13 ML T 498=19 I C 694. 

. — S. 92 (2) is retrospective in its effect 
and therefore a siut instituted before the 
new Code came into force without the 
consent of Advocate-General ivas lield not 
maintainable for want of such consent 
when the suit was taken up for disposal 
after the new Code came into force. 5 
SLR 184=13,1 C 264 
— Suit under B. 92 being a represen- 
tative suit it does^ not abate "on the death 
of one of the plaintiffs but the court can 
add other parties under O 1 r 10 CPC 31 
j, M L J 279=(191G) 1 M W N 402= 3 L W 305 
=34 I C 384=40 Mad 11 0. 
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P. C. (I9§8) SEC. 92 

(2) Applicability scope and object of the 
section. iConcd) 
—The object of S. 92 is protect not 
only public rights but also rights of trustees 
.and institutions. A: !■ Mad 129=58 

M L J 39=53 M 223=30 li W 954=(1929) 
M W N 91l=Ind ' Rui (1930) Mad 652=124 

I C 220. 

— Section 92 does not app’y to suit 
between rival claimants to trusteeship-- 
Trustee appointed by founder cannot be 
removed bv him except under s, 92. AIR 
1922 All 499=44 A 721-20 A L J 712=68 

I C 786. 

— A suit for declaration to the effect 
that the character of the waqf property 
should be retained, is not within the 
scope of s. 92. 9 ! C 755 

— A suit for recovery of possessi- 
on of waqf propert.y and for a declaration 
that the plaintiff is the rightful mutwalli 

is not withiti the scope of s. 92. and the 
relief claimed is not any of the reliefs 
wilder the section. 29 I C 423=20 C W N 605, 
— A suit by a newly appointed, trus- 
tee against the old trustee to recover lauds 
and moveable property, mesne profits 
accounts and damages w is held in appeal to 
fall within, the scope of s. 32 CPC because 
it was a suit for the removal of the trustee 
for taking accounts, and for damages for 
wrongful acts. There is much which is 
common between s. 92 CPC and s. 14 
of the Rel End. Act but the former is 
wider. 20 Bom L 11 954=42 Bom 742=48 

i C 514. 

— S. 92 is mandatory and no relief 
mentioned therein can be obtained without 
its aid,,, A I R'i925 Pat 544=4 Pat 741=7 P 
L T 4=(1925) Pat 194=88 ! C 1035 A suit 
by the trustees of a public religious trust 
to recover trust property from strangers 
is not within the scope of s. 92. 37 Bom 
95=17 I C' 665=14 Bom L R 941 see also 
24 M L J 48= i8 I C 622- 
y —Power tof Courts to fix limits for 
period of accounting in a suit for account 
is discretionary, Persons who are members of 
the community for whose benefit a choultry 
was founded and who reside within its 
locality are interested persons within the 
scope of s, 92. 35 M L J 661=9 L W 1=25 
M L T 86=48 1 C 7i0 
—A suit for accounts and directions 
as to wdiat should be done with trust funds 
falls within s. 92 AIR 1924 Bom 518=26 
.Born L R 950=86 I. C 490. See also AIR 
. 1923 Nag 298=6 N L J 209=74 I C 45. 
—Suit by trustees against a co- trustee 
for accounts falls under cl. , 1 , and can not be 
instituted feiGept in, conformity with ei. 1 
AIR 1921 Mad 696=16 L W 155=(1922) 
•M, W N, 83=66 i C 837. 

h. 41 a. {%) w 


C P. C. (1908) SEC 92 (Confd) 

(2) Applicability scope and object of the 

section. (Contd) 

—Suit by admitted trustee against 
non-trustee for recovery of trust property 
and submission of accounts is cognisable 
without f'anction S. 92 does not apply to a 
suit for establishing right to the office of 
Mutawalli AIR 1925 Pat 544=7Pat 471=7 

P L T 4=(1925) Pat 194=88 I C 1035, 

—Suit by one trustee against another 
for accounts is not go-voruod by s, 92 and 
no sanction is necessery, AIR 1922 Mad 
17=45 M 113=15 L W 18=30 M L T (H C) 
1=41 M L J 608={1921) M W N 933 (F B> 
=69 I C 394, also AIR 1923 Nag 298 

=74 I C 45. 

— S. 92 does not apply in the case of 
a suit for declaration that the property is 
waq.f. 2 Lah L J 457. 

— A suit to set aside alienation and 
declaration that the property is waqf is not 
a suit under s. 92, 8 A L J 710=11 I 0 36 

=33 A 660. 

— -Suit by worshippers of temple for 
possession is not maintainable, but they 
can sue for declaration that it is trust 
property. But to such a suit s. 92 will 
not apply. 1 Lah L J 150=84 P L R 1922 

=67 I C 320 (2). 

— Suit for declaration that the property 
is wakf does not require sanction. AIR 
1927 Lah 350=8 Lah 111=28 P L R 486=99 

PC 756. 

— Suits for declaration of title to pro- 
perty attached to religious and charitable 
institutions is out of the scope of s. 92 
AIR 1929 Lah 740=Ind Rul (19291 Lah 1 

=i20 I C I6i. 

— S. 92 does not cover a suit for 
declaration that property is wassf. AIR 
1930 Cal 787=34 C W N* 1129=53 C L J 91 
=58 C 474=139 I C J69. 

— Suit by pujari claiming share in 
oifering.s which formed part of temple 
fund falls under s. 92. AIR 1921 Bom 
297=45 B 683=23 Bom L R 125=60 I C 924- 

— A scheme suit does not lie in the 
case of grants of Inam lands to officers in 
a Hindu temple bec^'use those grants are 
not held in trust and are given aimplv in 
lieu of services 18 M L T 122=(1915) M W 
N 531=2 L W 632=30 I C 74. 

— Where defendant is neither construc- 
tive trustee nor trustee de son tort, suit 
under s. 92 is not maintainable. A I R 
1923 Ail 247=L R 4 A 190 Civ=2l A L J 310. 

! —Any decree passed in suit under s. 
92 is binding not only on the trustees, but 
also on ail the worshippers AIR 1925 
Mad 1070=(!925) M W N 503. 

—Suit under s. 92 will lie against a 
trustee de son tort. A I 11 1922 Ait 512=21 
A L J 105=44 A 65*2=69 I C 990 
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C. P. C. (IW)SEC92 (Contd) 

(2) Applicability scope and object of the 

section-f 

—Sait under s. 92 eaii be maintained 
by worshippers in Sikh Bharmsaia. A I E 
1925 Lab 189=5 Lah 455=85 I CHI. 

—Under s. 92 suit against express 
trustees is maintainable. A I E 1924 All i 
884=22 A L J 866=L E 5 A 697 Giv=47 A I 

17=84 I C 631. 

— A suit to determine the right between 
two rival claimants is not within the scope 
of s. 92 A I E 1924 Pat 502=5 P L T 281 

=76 I C 89. 

—Section 92 does not apply where 
suits are not brought to estabiisb public 
right but to remedy infringments of 
individual rights. A t E 1921 Pat 511 
=(1931) Pat 6=57 I C 270. 

— Section 92 does not cover suit to 
protect private right as mahant. A E 1924 
Lah 131=4 'Lab 295=5 Lah L J 4R0=7B 

I C 645. 

— Suit against trespassers for recovery 
or trust properties does not fall under s. 

92 4 Lab 295=73 I C 645. 

— S. 92 C P C does not apply to a 
private trust. A direction by will that the 
grandson should worship the. idols from the 
income og propetry does not amount to 
a charitable gift of the whole property to 
the idols. A I E 1922 P C 253=24 Bom L 
K 937=49 I A 100=16 M L W 963=36 Cal L 
J 57=49 Cal 459=27 C W N 174=20 All 
L J 625=43 M L J 116 (P C)=67 I C 561 

-—Section 92 will not apply where 
claim is based on plaintiff’s personal right 
of possession mingled with a claim based 
upon breach of trust. A I E 1923 Pat 309 

=67J C 464 

—Suit by a trustee against a person 
whom he alleges to have lawfully dismissed 
1^3 outside the scope of s. 92. A T E 1921 
Mad 403=14 L W 38=(1921) M W N 439 

a -T . ^ * C 761, 

— buit under s. 92 is not maintainable 
where plaintiff does not allege defendants 
to be trustees. A I E 1221 All 116=19 A L 
J 236=62 I C 744. 

— Per Balal J— A suit lies against 
trustees de sou tort A I E 1924 All . 884 
=L E 0 A Civ 697=47 A 17=22 A L J 866 

=84 I C 631. 

—Suit under s 92 ciunot be referred 
TO arbitration, as it is no>t a suit for deter- 
mmatiou of private rights. A I B 1923 ]Sia» 
112=6 L J 7=72 I C rOlO 
■pio; claiming under trust- 

Piamtiit challenging defendant’s appoint 
meat as trustee-Suit under s. 92 lies A 

. _ I E 1925 Cal 1106=86 ! C 799 
® maintain- 

ed by ^Hmdus of neighbouring villages 
attending the temple on important occa- 


jC. P, C (1908) SEC. 92 (Contd) 

112) Applicability scope and object of the 
j section {{JonUJ), 

^ ssions. AIR 1926 Mad 267=49 L J 746 
=(1926) M W X 40=91 I C 924. 

— S. 92 does not aj^piy in tlw ease of 
a suit by a plaintiif suing for 
possession as a trustee and alleging tlie 
defendant to be a trespasser A i K 1928 
All 33=50 'A 165=25 A L J 9U2=I0& I C m 

—Where the relief songht^ is of one 
enumerated under s. 92, it i.s doubtful 
whether distinction between enforcmnent 
of public and private rights is .still m untaia 
able S 92 does not atfect, but merdy 
prescribes modes of enforcing, substantive 
rights. A I E 1928 Ail (hltbol A 30=26 A 
L J 1016=111 I C 91. 

— S. 92 does Mot apply to a suit 
for a declaration that tb3 propm-ty in 
dispute is a public charitable property and 
not the property of the defendant, A I E 
1930 Bom 167=32 Bom L E 205=1 nd Eiil 
(1930) Bom 349=125 I C 445. 

— Even though S. 92 does not apply 
to a suit to recover possession from alleged 
trespassers it does not bar the suit by the 
plaintiff: in his private capacity. A I E IU29 
Bom 193=31 Bom L E 349=lnci Mnl ,19211) 
Bum 427=117 I C 523. 

— S. 92 does not apply to suit by co« 
trustee to establish right to joint manage- 
ment. AIR 1927 Mad 948=39 M h T 214 

=i05 1C 194. 

—Requirement of s 92 cannot be^ 
evaded by claiming bare declaration. A I 
E 1926 Mad 1029=24 L W 286=97 1 C 630. 

—Belief can be granted against a 
trustee de son tort but not against the 
alienees of trust property in a suit under s 

92 AIR 1925 Mad 212=78 I C 950, 

-‘Sanction 92 would not apply to a suit 
by person claiming a» trustees against 
trustees in possession A I E 1923 A 319= 
21 A L J 191=45 A 335=L R 4 A 142 Civ 

=7! IC 767. 

—Suit by trustee of temple is not 
exempt from s. 92. AIR 1921 Mad 479= 
14 M L J 238=62 I C 91 1- 

—Person put in charge {ks pujari^ of 
ani idol is a servant and not a trustee- Suit 
under S. 92is not maintainable against him. 
AIR 1923 Ail 247=21 A L J 31U=L R 4 

A 190., 

— S. 92 of the C P Code has no 
application to a suit fora declaration that 
the plaintiff and the defendant are the 
mutwallis of a waqf property, and are 
entitled to manage it jointly. 52 I C 628. 

— A emit for a declsration that plif. 
is the duly constituted mahant of a mutt 
and for recovery of possession and injon- 
tion is not one . under S. 92 of the C P 
Code ‘ 24 I C 502. 
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C P. c (1908) SEC. 92^ (Co?2i5.'0 
(2) Applicability scope and object of. 

tlie section (Condi) 

—Held, that a' suit ..for possession 
cannot 1;)e maintained ;Uiider S' 92 of Act V 
of 'lQOS' against a trespasser,' in' possession 
o,f trust-property.: 14 'D C 65. 

, — A suit: to remove '.a'' trespasser does 

not come within the scope of S. 92, 36 B 
29=i:] Bom L K989=I2 I C 577. 


( 3 ) Appeal of Revision. 

— xln order passed on an application 
for modification of the scheme for admini- 
stration of a charitable trust is not 
appealable and does not come under s. 47 
C. P, C. even thou^di a scheme contained 
provisions for such modification. AIR 
1931 Bom 391=55 B 414=Iod Rul (1931) 
Bom 388=33 Bom L R 520=UJ I C 740. 
Order approving appointment of new 
trustee by Committee under a scheme is 
not a decree and is not appealable. Ind Rul 
(1931) Ail 641 = 133 I C 401. 

—Order passed by District Judge as a 
persona designata under a scheme is not 
appealable A I R 1931 Bom 388=33 Bom L 
R 546=Ind Rul (1931) Bom 407= U3 I C 823. 

— Order on an appi cation for modifica- 
tion of Scheme is not appealable, AIR 
1931 Bom 391=33 Bom L R 520=55 B 
414=Ind Rni (1931) Bom 388=133 I C 710. 

—It was held that an appeal lay 
from an order in a Scheme suit, declar- 
ing rights of new trustees to recover 
money from the defendants. •A I R 1931 
Mad 471=60 M L J 167=(i931) M W N 590 
=33 L W 143=54 M 337=Tnd Rul (1931) 
Mad 68'6=I32 1 C 654. 

—The rules framed by Court under 
a scheme decree to regulate the functions 
of Dhiinnakartas and to enforce office 
discipline are not appealable 49 M L J 
25; 54 Mad 345; 54 Mad 315, distinoriiisbed. 

A L R 1933 Mad 993. 

— No appeal 'lay 'from an order declin- 
ing to remove a trustee when a decree in 
a scheme suit provided for appeal from an 
order removing a trustee or appointing a 
new one (1917) M W .N 420=5 .L 596= 

38 I C 415 

,, — Stay af hearing of a suit, for the 
removal of the trustee and for appointment 
of new triLstee by ■ rhe District Judge— 
peadiog adjudication as to nature of trust 
by a competent Court was ' held, tO' be a 
wrong action of^ the District Judge in 
refusing to exercise his jurisdiction, , A I 
R 1931 All 332=Iiid Rul (1931) All 267= 

130 ! C 299 (!) 

— An order refusing to remove a trustee 
for misconduct is not appealable AIR 
1927 Mad 427=99 !' C 425. 


C. P. C. (1908) SEC 92 (ConkQ 
(3) Appeal or Revision. (Concld) 

—An appeal by one surviving appellant 
is maintainable from the decree in a suit 
brought by two persons with sanction. 2 O 
L J 259=30 ! C 240. 

— Revision of Collector’s order grant- 
ing sanction for suit to remove Malmnt 
does not lie. 40 P L E (19ll)=8 I C 1160= 

!04 P R 1910. 

— Order bringing on record new 
trustees instead of old ones, in evasion of 
s 92 is without jurisdiction. AIR 1931 
Cal 281=52 0 L J 78=Iiid Rul (1930) Cal 
386=130 I C 866. 

— Without a regular suit being filed 
under s 92, the District Judge acted 
without jurisdiction in ordering suspension 
of a mahant on mere report and therefore 
the High Court could set aside the order 
in revision, 16 A L J 742=47 I C 850. 


( 4 ) Conditions necessary for a suit 
under s. 92. 

( a ) Alleged breach of a public trust, 

— Conditions necessary for a suit 
under s. 92 are either of the two viz that 
there must be an alleged breach of any 
express or constructive trust created for 
public, charitirvble or religious purposes or 
there must be some direction of the Court 
in the administration of such trust. 

10 Dorn L R 87. 

— Neglecting to save property from 
the effects of breach of trust committed 
by predecessor is also a bieach of trust 
on the part of the present trustee. AIR 
1925 All 683=23 A L J 60l=L R 6 A 352 
Civ.=47 A 770=89 I C 40. 

— Question of breach of trust cannot 
be decided where suit is not under s 92 
A 1 R 1927 All 526=49 A 191=25 A L J 

281=99 I C 568. 

— A trustee setting up adverse title 
to the trust property is guilty of breach 
of trust and a suit can I • 17 

I C 779=14 Bom L R !U5. 

— A suit under g 92 is the only 
remedy when there is a breach of trust, for 
declaration of disputed properties to be a 
trust, for the removal of the trustee or 
for the preparation of a scheme. U P 288 
(346)-12 P li T 817=136 I 0 417=1 R 1932 
P 81- A I R 1932 P 33=A L R 1932 P 373. 

— Breach of trust is an essential 
condition for a suit under s. 92 sui+ by 
reversioners for the removal of a Hindu 
widow from trusteeship, for appointment 
of plaintiffs and for possession of trust 
property can be maintained only under s. 
k. 31 M L J 280=4 L W 264=36 I C 678. 
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C. P C. (1 90S) SEC. 92 (Concld) 

(4) Cooditions necessary for a s«it 

■ under S. 92. (Cwe^t/) 

(a) Alleged Dreach of a public trust, (ConcZc?) 

— It has generally been the practice 
of the Court to decide the questioii of 
public trust first. An order as to qosts of 
the plaintiff payable out of the trust estate 
on account of the defence raised that there 
was no public trust even though his suit 
was dismissed for want of cause of auction 
was held to be without jurisdietion and 
was therefore revisable under s. 115 C P C 
20 C W N' 1354=35 I C 837. 

— Per Karamat Husain Jr-Strong evi* 
deuce is requited to prove a public trust. 
Mere fact that the income of the properity 
Per Chamber Judge and Per Richards, G. ] 
J. dissenting. 9 A L J 709=34 A 468 

=14 I C 698. 

— Grant made in favour of “Nanak 
shahi gaddi by a Muhammadan Ruler for 
charitable purposes was held to be trust- 
property for public charitable and religious 
purposes, (Karamat Husain Judge dissen- 
ting) It was also held that the Mahaut was 
the trustee thereof, 1! Ind Cas 166. 

( 6 ) Necessity for directions of the Qourt in 
administration of such trust, 

— In the case of public religious trust 
if the trustees named by the testator to 
carry out the trust are dead when the 
trust became operative the Court will 
administer such trust. A suit of ejectment 
against tresspasser is not a suit under s. 92. 

13 Bom I R 989, 

— Words “ where the direction of the 
Court ^ is deemed necessary for the 
administration of any such trust ” mean 
that where the Court has to give direction 
in the nature of framing a scheme or 
otherwise for the administration of the 
trust. Mere appointment of mutwalli is not ! 
such a direction, A 1 R 1998 Cal 368=55 
Cal 1284=32 CWK 835=110 1 C 416. 
■—A court has power under S. 92 to 
direct 7n.rp.-+ip..r..(- | trust money in proper 
security. 33 j c 677. 

^ “—Necessity for directien of court for 
administration of trust is a nece- 
ssary condition for a suit under s. 92. 
AIR 1931 Bom 33=32 Bom L R 
1435=Ind Rul (1931) Bom 107=128 I C 891. 

— ^Injunction restraining defendants 
from interfering with right of jo nit 
management^ of trust whether amounts 
to a direction for administration of 
trust. 33 B L. R 1575=1351 - 0 806=1 R 
1932 B 118=A ! R 1932 B 65 

—Where the prayers in the plaint 
were (i) for a declaration that the plaintifiE 
as a co-s!|ar©r was entitled to act as 


C. P. C. (1908) SEC. fliCo7ik!} 

(4) Cofiditioiis weaessary for a suit under 
. s 92; {(Jontd)^ 

(b) 'Necessity for directions of the Court In 
, a Iininistratlon O'f such triist. {Condd) 

pujari (trustee) , once in every three 

years and (2) to appropriate the iiioome 

from the offerings made ^ to the deities, 
held, that the suit came wdthin the purview 
of s. 92 0. P. G. as his appointment 

once in three years would involve the 
'remo/al of defendant , for that year and 
that the claim of the plaintiff to _ appro- 
! priate the . offerings for himself invoices 
I the diretions by the court as to the 
i taking , of accounts. S, . 92 C. P. C, 
contemplat s also cases where the 

directions of the court may be necesary; 
even though, there has been ;,no breacti 
of an express or implied trust. Per Tyabji 
J.— -The application of S. 92 C P C t , 
■the';, facts , of any particular case must, 
depend upon the nature of the trust 
as well as the particular reliefs sought. 

A L R 1934 Bom 52. 
— ^Where direction of Court ^ is 

deemed necessary for admlnhtration 

of pubic trust, s. 92 ax>pUes- A 1 H 1928 
All 33= 50 A 165=25 A L J t0:=J06 

! C ' 389. 

—Beneficiaries can sue trustees for 
proper administration without seeking 
their removal if the trustees misappro- 
priate temple property. AIR 1927 All 
518=101 i C 744. 
—The civil courts can question the 
appointment of a trustee by the temple 
committee if made unreasonably and 
not 10 good faith and a suit for declaration 
and injunction against the new trustees 
cannot lie unless sanction is obtained 
under s. 92, because the prayer asks for 
the direction of the court in the administ 
ration of a public trust wUhinthe meaning 
of s. 92. ' ,42 Mad , 668=26 M L T 143^ 

' . =(1919) M W N 522=53 I ;C 605. 
{ c } Gonseni of advocate general. " ' 

■ . ■ — A suit by a ■ person ' having special 
right to be a trustee is not within the 
scope, of s. 92 and nosanoliou is required. 
24 M L J 48=i'cl3 M W N 368=18' 

1 € 622 , 

— As a suit in forme pauperis is not 
allowed under s 92, sanction of the Legal 
Remembrancer to such persons is not 
valid unless the plaintiffs pauperism had 
been brought to his notice at the time of 
granting sanction. The pujari of a 

temple is a person interested in the tro&t 
within the meaning of s. 92 All persons 
are interested in the trust if they have an 
interest in its due and proper administra- 
■ tioa 14 I C 731=15 0 C m 
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C P. c. (1908) SEC. 92 (Qontd) 

(4) CoEdltiofis r^ecessary ® 

(c) Consent of advocate general. (Contd) 

*— If a suit relating to public r-eligious 
cliarlty is brought with the consent of 
Advocate. General; fresh conseni is 
necessary on the addition of a new party 
defendant if new reliefs are {^ked against 
him. 13 Bom L B 583=36 Bom ^ 

i C 726. 

Usew sanction on the addition of a 
new defendant is required only when 
the scope of suit is altered thereby A 1 K 
1926 Mad 970=24 L W 419=(1926) M W N 
626 =97 1 C 462. 

—In the case of a suit relating to 
pubic charity sanction given by Ooiiector 
in the name of one of the plaintiffs alone 
is good and valid. 13 Bom L R 49=9 
Ind Ca.s 358. Delegation of the duty of 
sanction by Goliector to his subordinate is 
illegal 13 Bom L R 207=35 B 243=101 C 803 

— Consent of Advocate-General is 
necessary in the case of a suit for 
appointment of new trustee 9 1 0 
168=(!9U) M W N 142=9 M L T 301=21 

^ ^ M L J 450, 

—A suit broght by worshippers of 
H shrine for the removal of the trustee 
thereof (alls under S 92 of the Code and, 
if instituted without the consent in writing 
required by the section, the relief for the 
removal of the trustee cannot be adjudi- 
cated upon. 11 P W R 1918=44 I C 879. 

—Sanction under s. 92 is necesssry 
only when the suit is for one or more of 
the reliefs mentioned therein but if it 
is for other reliefs e. g. for declaration 
that certain land is temple land and for 
injunction restraining defendant from 
alienating the same, then sanction is not 
necessary. 42 I C 250. 

—No Sanction is necessary in the 
case of a suit by disciples for setting aside 
alienanon of mutt properties by mata- 
clhipati. 41 Mad 124=33 M B J 357=22 M' Xi 
T 218=42 I G 366=6 M L W 666. 

— Suit by worshippers for dechra 
iion that alienation by Temple Committee 
of offerings of warshippers in invalid 
is maintainable without the sanction of 
the Advocate General. 40 Mad 212=31 M 
L J 777=20 M :L T 490=38 i C 73. 
Duty of sanctioning authority before giving 
sanction under s. 92 is to see whether the 
case is bona fide and whether the petitioners 
are interested in the trust suit under 
s, 92 for private purposes is an abuse of 
the process of the Court. 37 1C 897. 

— Suit relating to public trust cannot 
be maintained without Advocate-Generals, 


c- P. C. (1908) SEC. 92 {.Contcl) 

( 4) Conditions necessary for a suit 

(c) Consent of advocate general.(Cwtd) 

consent unless the ^ 

interest in the trust. Right to ""fs '*P 
idol is not a suffieient or special 

—In case of suits to enforce privileges 
to worship-Sauotion if necessary for insti- 
tution of suit 3 L W 51-2=30 1 C 88- 
—Sanction* under s. P2- of Advocate- 
General or Collector is_ not necessarv 
in the case of an adniuustration suit 
which was held to be cogtuzable by tue 
subordinate Judge’s Court. Lut_ in case 

of bequest to charity iT- lii?" 

40 Bom 439=18 Bom L R 33o=34 1 C 167. 

—Abatement of a suit brought by two 
persons with sanction does- not take place 
on the death of one during peuc.ency or 
suit because another member ot the P«e* ^ 
interested in the trust can ooP ‘ 

with the necessary |atmt.on |/^AU 

—The consent of the Collector under 
s. 92 should not be conditional but must 
be specific permission, 39 Bom p 80=17 Bom 
Ti R d2o=.>u I i/ !/■ 

—Consent of the Collector of Sind 
under S. 92 is required to . institute a suit 
regarding public trusts. A temple worshipper 
has a sufficient interest to file a suit under 
the section Offerings in a public temple 
are not private property but are 
property 24 I C 712=7 S L R 1-9. 

—Sanction of Advocate-General under 
s. 92 is not necessary for a mutwalli 
applying to Dt Judge for sanction to lease. 

24 C W N 339=47 Cal 592=56 I C 475. 

—Consent of Advocate-General is 
necessary in the case of a suit by the 
beneficiaries impugning compromise of a 
suit by trustee for removal, for 
and for a scheme. 7 Bur. L T ^ ' 

111=7 L B R 333. 

—Consent of the Advocate-Generai is 
not necessary to apply for mooification o 
a scheme when a clause in it gives liberty 
to apply. AIR 1931 Bom 388=33 Bom L 
R 546=lnd Rul (1931) Bom 407=133 I C 823 
following 33 Bom L R 520 

—Consent of Advocate-General is not 
necessary in the Ca.se of a suit by the 
trustee of a religious trust to recover 
possession of trust property against a 
+'*esspasser. 41 Oai 749=2i- 1 0 

- - V W tl * If ^ * 


— It is not necessary that the suit 
under S. 6 of Act XIV of 1920 , which 
may be instituted without the sanction of 
the Advocate General on the trustee s failure 
to comply with the court’s order to produce 
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C. RC. (I908)SEu92 (Contd) 

(4) Cojsdifioiis necessary tor a suit under 

S. 92. {Oontd) 

(c) Consent of advocate g'eneral {Conid) 

aacoonts sboiilcl be presented only by Ibe 
persons who made the applications under 
S9. 3 and 4 of the Act does the suit 
abate if the persons who made the appli- ^ 
cation drop out. The relief claimed in the 
suit under 9. 9’2 filed in pursuance of 
permission obtained under S. (> must be con- 
fined to those which arise out df the trustee's 
failure to produce aocouiiis and are connected 
with it. A x>i*ayer for a declaration that 
defendant is not the rightful Mahant is in 
no way connected witli the failure to 
produce accounts and such a relief cannot 
be granted I93J A L R 1039. 

— Suit by a Hindu on behalf of the 
Hindu community can be instituted with the 
(Court's sanction to recover Thakurdwara 
property from a tresspasser but the 
permission of the Legal Hemembrancer is 
unnecessary. , 19 I C 973 

— Sanction of Advocate General is not 
necessary in the case of a shit to restrain 
interference with plaintiff’s right to 
exclusive worship 11 Bur L T 249 

=50 1C 509. 

— Collector’s sanction is necessary to 
join a third person being a real trustee 
after a suit being instituted against an 
alleged trustee with necessary sanction. 
AIR 1928 Lah 7i7=Ind Rul (1929) Lah 
510=116 I C 3^4. 

Collector’s order granting sanction 
under s. 92 is not invalidated by want of 
notice to defendants. (1930) M W N 456. 

^ — Court of Appeal can stay an appeal 
pending before it and allow the plaintiff 
to obtain Collector’s sanction against other 
defendants if it is found that sanction is 
obtained only against one of three defend- 
ants. (I930j M W N 456. 

— A declaratory suit that the pro- 
perty in dispute is wakf and alientions 
thereof void does not require sanction. 

A 1 R 1928 Lah 888=113 I 0120 

—The trustees should be given a 
notice before granting sanction under s 
92, and sanction should be granted only, 
after taking into consideration the status 
and position of the plaintiffs. AIR 1930 
Mad 129Mnd Rul (1930) Mad 652=30 L W 
954=(1929) M W N 911=58 M LJ 39=53 
M 223=124 I C 220. 

—Suit restraining defendants from 
preventing plaintiffs from enjoying the 
uses and objects of trust requires Collector’s 
consent. A I, R 19.30' Sind ■204=Ind- Rui 
(1930) Sind 225=126 i C 49. 


C.. P. 'C. (1908) SEC. 92 (Ccmtd) „ 

(4) Conditions necessary for, a siiil uncfer 

■ S. 92. (Cofik) 

(c) Consent of advocate general (Co;?fr/) 

-—Fresh sanction is not required 
where new party is added but scope of 
scheme suit is not enlarged A I R 1921?^ 
Mad 635=Ind Rul (1930) Mad -$88=122 I C 644. 

— No relief can be granted with 
reference to prayers not " cfn-ered Ijy 
sanction A I R 1930 Mad 129=ri8 L fS 
39=.53 M 223=It)d Rul (1930 Mid 652=30 
L W 954=(1929) M W N 914=124 I C 220. 

—The necessity for a representa- 
tive suit is obviated by s. 92 a suit under 
wuich requires only the consent of the 
Advocate -Ge neral AI R 1925 Mad 1070 ' 
=(1925) M W N 505. 

—Sanction is unnecessary if a suit is 
merely for vindication of private indivhhjal 
rights though the relief even claimed are 
those specified in s. 92. A I R 19*27 Mad 
820=103 i C 131. 

—Suit filed with sanction but 
amended without such sanction adding; 
strangers as defendants and reliefs not 
coverkl by s. 92, compromised by some 
plaintiffs does not fall within s. II, Expl. 

C of Civil P C. A I R 1928 P C 16=9 P L T 
65=27 L W 339=32 OWN 482=26 A L J 
464=54 M L J 609=55 I A 96=55 G 519=30 
Bom L R 774=48 C L J 55 (P C}=|{I8 I C 361. 

—Sanction is necessary even where suit 
; does not specifically .asked for relief 
mentioned in s 92 but does so by implicatioiil 
A I R 1927 Mad 886=26‘ L w' 274 

= 109 I C 862. 

—In order to be parties defendants do 
not require any permis.sion of the Govern- 
ment Advocate. AIR 1927 Rang 180=5 R 
263=103 I C 26L 

—Sanction obtained against a person 
who is not a trustee cannot subsequently 
be availed of against real trustee. A I li 
1926 Mad 970=24 L W 419= (1926) M W N 
626=97 I C 462. 

—The object of sanction being that 
trustees should not be sued unlessThero 
is a prima facie case against them, objec- 
tions as to sanction cannot be waived. A I 
R 19*26 Mad 970=24 L W 419=(I92()) M \Y N 
6*26=97 I C 462.' 

— Persons not having interest in trust 
will not be entitled to sue even with Ad- 
vocate-General’s written consent. A I R 
1924 P C 221=51 I A 282=47 M L J -361=35 
M L T 189=47 M 884=22 A L J 983=3!. R 6 P 
C 17=26 Bom L R 1121=40 C L J 454=29 C 
W N 164=20 L W 803=(1924) M \V N 749=26 
. Pat L R 1=82 I C 804. 

—A suit filed with sanction can be 
amended by addition of new ' parties 
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C P. C, (If OB) SEC. fl (ConUl) 

(4) Conditions necessary for -a snit under 

S 92. (Gonid) 

(c) Consent of Advocate General. (Qmtd) 

without fresh sanction. A I K 1923 Sind 
35=16 S L R 221=79 I C 539. ^ 

—Sanction is not necessary in the case 
of a suit in which one trustee sues another , 
■ for accounts. AIR 1923 Nag 298=6 N h J ' : 

209=74 I C 45. ; 

-“Consent of Advocate-General is not 
necessary when a declaratory suit that a 
certain way was public is filed with 
Court’s permission. A I R 1921 Cal 405=26 
C W N 587=69 I C 910. 

— Sanction granted for suit under s. 
92 means any suit which may be raised 
under that section and is not confined to 
cue of the species of suits that could be : 
raised on the application. 48 C 493=13 L 
W 3I8=(192i) M W N 24=17 N L R 37=25 
C W N 794 30 M L T 194=48 I A 12 (P C) 

=62 I C 737. 

— Sanction granted by Collector is 
not invalidated because of his failure to 
consider whether trust xvas public etc, 

60 I C 570, 

— The effect on the scope of a suit 
determines whether sanction is required on 
the addition of interested parties in the 
suit. 12 L W 772=C1920) MW N 478=5B 

I C 124 

—A suit by one trustee against other 
trustees for inter alia settlement of a 
scheme for management of trust property 
in rotation by the Co-trustees does not 
require sanction if it is based upon an agree* 
meut between the Co-trustees or on the 
terms of a will but if it is otherwise, then 
sanction is necessary, 63 M L J 703 (706-7) 
=36 L W 633=1932 M W N 1340=140 I C 
197=1 R' 1932 M 829, 

— Details as regards names of proposed 
defendants and reliefs are not necessary 
for the validity of an order granting 
sanction. 9 0 W N 966 (971-2). 

— Sanction of Advocate-General i-i not 
necessary for an application for modifica- 
tion of the scheme for administration of 
a charitabie trust containing a clause 
giving liberty to apply for directions. [51 
M 31, F B; 49 M 580; 6 B 590, dissented 
from; 24, '.B 45;, 36 M 364; 45 B 683; 17 C 
W N 841; 37 C L J 281; A I R 1923 Pat ! 
420; 28 Bom L R 309, followed, 15 Bom L 1 
R 142 (P C)„ relied on] AIR 1931 Bom I 
391=55 B' 414=33' Bom L R 520=Ind Rul 1 
. (1931) Bom 388=133 I C 740. j 

— Sanction is not necessary in a suit | 
by disciples to declare decree against mutt. ' 
28 M L J 410=18 M L T 135=28 I C 337. | 

■ — Sanction is necessary in the ca.se of ^ 
a suit for removal of a trustee and apoint- • 


C. R C. (1908) SEC. 92 (Qonid) 

(4) Conditions necessary for a suit under 

S 92. iConcld) 

(c) Consent of Advocate General. X^mdd) 

inent of a new one. 21 M L J 450=9 1 C 
168=9 M L T 301. 

— Sanction is not necessary in the 
case of p suit for declaration that the plai- 
ntiff Es founder of wakf, is entitled to 
appoint mutwaliis, and that he made valid 
appointment in pursuance of such rights. 
AIR 1927 All 257=49 A 435=25 A LJ 329 

=99 I C I04f, 

—Sanction is necessary in the case of 
a suit for accounts against the trustee in 
possession of waqf piopert-y under a 
compromise of a -litigation. 49 1 C 530. 

— Suit by general trustee for balance 
of amount due brought against subordinate 
trustee is bad for want of sanction. A I R 
1921 Mad 479=14 L W 238= 62 I C 911. 

— S 92 C. P. C. 1908 is retrospective 
in its operation and bai’s a scheme suit 
even though instituted before passing of 
the new Code without sanction. 5 S L R 

184=1.1 ! C 264. 

—Scheme being settled it is desirable 
that permission to apply should be given to 
any person interested in the trust. AIR 
1928 Mad 268=108 I C 199. 

— Before bari’ing a suit for want of 
necessary consent under s. 92, the Court 
should see whether the suit is within the 
purview of s. 92 C F C. AIR 1923 Bom 
67=46 B 101=23 Bom L R 876=64 i C 353. 

— The Advocate-General is not con- 
cerned with private trusts. A I R 1921 
Bom 338=24 Bom L R 1060=84 I C 759. 

— Where the individual rights of a 
person are infringed, suit b 5 * him against a 
trustee is maintainable without sanction. 
A I R 1927 Mad 551=52 M L J 541=38 M 
L T 288=25 L W 576=102 I C 328. 


(4-a) Court fee. 

— Clauses (a) and (b) are distinct 
AIR 1930 M 226. Suit under S 92 is 
governed by Art 17 (4) Seh II of Court 
Fees Act and not by S. 7 (iv) (C) A I R 
1928 L 113= 8 L730. Madras High Court 
Fees Rules (1925) do not exempt pay- 
ment of fees in respect of suits under 
S 92 5.) M L J 457= 26 L W 378= A I E 
1927 M 940= 105 i C U9 


(4-b; Deeres. 

—Plaintiffs approving appointment of 
certain persons as committee — No consent 
in other matters decided— Decree is not 
consent decree. AIR 1927 Lab 382=100 

I C 838. 
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C. P. C. (1908) SEC. 92 (Conld) 

(4-b) Decree. {Condd} 

—Body itself a creation of the di'oree 
if and when may be a decree-holder See 
35 L VV 2Z (23}. 


(5) Jurisdiction of High Court to entertain 
suit under. 

—The High Court ou the original 
sido has jurisdiction to entertain suit under 
S. 92 ev4n though the trust ^ property is 
situate wholly outside jurisdiction it the 
defendant works for g tin or ^ dwells ^ or 
curries on business 

— Trust money deposited outside 
jurisdiction with a person^ earryiug on 
business at the time of institution erf suit 
within jurisdiction of the Calcutta High 
Com*t was held to be within jurisdiction 
of the High Court and therefore it could 
entertain the suit, 59 C B57 (36l'^2)=li37 T C 
808=A I H 1932 C 444=1 R 1932 C 380=A 
L R 1932 C 572, 

—•The High Court has the power to 
alter or modify rules framed under scheme 
of management. AIR 1926 Bom 179=28 B 

IC 47. 


(6) meaning of the words “ ..express or 
constructive trust created for pubic pur- 
poses of a charitable or religious nature 

— An express or constructive trust 
should exist before s. 92 C, P. C. applies. 

I A L J 26. 

— The expression “ express or con- 
structive trustee *’ is not limited to ‘ trust ’ 
as in English Law constructive trustee ” 
include person holding fiduciary position, 
A I R 1927 Mad 614=50 M 567=52 M L J 
415=25 L W 461=(1927) M“W H 233=39 M L T 
37=101 I C 420. 

—Unless there is evidence that a trust 
was created for public purposes of a chari- 
table or religious nature a Court is without 
jurisdiction to try a suit under s 92. 
’Mere feeding of "an idol or raaintanioi^ 
fakirs and pilgrims from the income of 
certain property is not enough to constitute 
such a trust. The words” express or coa- 
scructive trust iu” s. 92 should be 
construed liberally and favourably to the 
assumption . of jurisdiction whenever 
possible. 1 1 I C 308=8 A L J 1120. 

— Public means a section of the 
public. 11 P 282 ( 344 )=12 P L T 817=136 
I C 417=1 a 1932 P 8l=A I-R 1932 P 
33=A L R 1932 P 373. 

— Wakf for maintenance of Khankahs 
and for distribution af aim.s and charities 


C. P.' C (1 908). SEC. 92 (Gontd) 

(6) Meaning of the words express or 
constructive trust created for public purposes 
of a charitable or relf^ious nature ) 

T 817=136 I G 417=1 R 1932 F 81 = A f R 
■ 1932 F 33=A I R 1932 P 373. 

—The xvords trust ” and “ trustee/’ 
as used in S. 92 have not l>een uhlsI in 
any technical sense of the t nu as n.sed 
in English law or in the teduuca sense 
in which the word w^akf ” is used in the 
Mahomedan Law. The words have been 
used in the ordinary sens(3. it has been 
hild in long series of defusions that 
this section does apply to Ttlahoinodaii 
wakfs and to Hindu debotters ^’^‘here 
there is no conception of_ two estates fiiul 
two ownerships IV bat is required tor 

the purposes of S. 92 is to find whether 
or not there is a property burdened with 
obligations for public purposes of a cliari- 
table or religious nature. It will apply in 
all cases, whether wakf or not where 
is a clear indication that there is an obii- 
nation annexed to the proiKirty in favour 
of religious or charitable objects of a pnbiK 
nature 11 P 288 !'337)=l-2 P L T 8n=W' I 
C 417=A I B 1932 P 33=1 R 1932 P 81 
=A L R 19 ;2 P J7J. 
—A constructive trustee is subject to 
the same obligations as an express trustee 
and includes a person holding fiduciary posi- 
tion. A mahant of a mutt is a construc- 
tive trustee. AIR 1924 Bom 193=25 Bom 
L R 747=84 I, C 808. 
— A suit regarding , matter which ; is 
more of a family matter than of ,a publie 
nature should not be entertained by the 
Court under s. 92. A suit for a Scheme is 
premature when the property is probahly 
nonsxistent. A direction for accounts in_ a 
suit for administration against the adminis- 
trator of an estate cannot be made unless 
he is made a party to the suit as such ad- 
nuinistrator ' 28 I C,6II. 

—Public Trust— Test of — Nanakshahi 
Gaddi. ^ H J C 

—Whether purpose is ^public or noF 
is to be found out from circumstances of 
each case. AIR 1921 Pat 511= (1921) Pat 

6=57 I C 27§... 
—Under s. 92 trust must be for public 
purposes of chai'itable or religious nature. 
A T RT923' Mad 376=17 L W 31=32 'M L 
T 47=(1923) M W N 111=46 M 300=73 1 C 99f, 
— Origin and founder of tem}de 
unknown— Members of x>obiic freely admi- 
tted, festivals are celebrated in a certain 
manner lead to the inference that the 
temple is a public one. 40 M L J 289 

=41 i C'655. 


(6-a) Notification by Government. 

— The notification contemplated by S. 
92 should not be a notification directed to 
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C. P. C. (1908) SEC. mContd) 

a particular Judge and purporting to deal 
with a particular litigation. 16 C W N" 
44=39 C 146=13 I C 243. 

— Sub-Judge, to whom was transferred 
by District Gourt suit under s. 92 being 
empowered fey Government notificatiun to 
try suits under s 92, is not deprived of his 
jurisdiction by subsequent ^ notification 
confining jurisdiction to specified area. 31 

r C 397. 

— Suit under s. 92 C P Code, can be 
tried by Additional Judge by virtue of 
assignment of the functions of the District 
Judge under Bengal Civil Courts Act, s. 
(2). A I R 1921 Cal 210=48 G 53=62 ! C 115. 

— In deciding whether the jurisdiction 
of a Civil Court is barred under proviso 2 
to section 92 of the CP Tenancy Act, the 
Court must take into account the true 
position of the defendant, as disclosed by 
all the pleadings, if the defendant takes up a 
position for the purpose of taking advantage 
of the bar created by the 2ncl proviso to 
section 92, the Court must determine 
whether that proviso has any application. 

58 I C 966. 

“—Provided ' that the assignment of 
the duties referred to in 7 . of the Oudh 
Civil Courts Act has been sanctioned in ihe 
iiiaiinor ■ required by law, suits instituted 
under S. of the C P Code can be trans* 
jcerred lor trial by a Dfc, Judae to the Court 
of .an additional ; Judge. 22 0 C 93=52 I C 45. 

— The trust created by a, sanad is a 
religious, charitable and public trust if it 
provides fei> main te nance of, a mosque, 
feeding of travoliers etc. Sanction of the 
Advocate. G-eiieral and not of the Court 
is necessary lor a suit for scheme and 
removal of crustees. . 35 I C 880. 

— A suit for the adminisiration of a 
public (hiarity under s 92. Civ Fro Code, 
was properly instituted bef-rre the District 
dodge. !Sub.sequ-entiy the (lo vernmeiit by a 
uotiiication empowered a !iLiOordiaato Judge 
to try that siiii and tire District Judge 
tiiereupou transferred the suis to the said 
Subordinate Judge. Held — That, as the- 

liotification was directed to a particular 
Judge and |:r,iri)orted to deal with a parti-, 
cuiar li ligation which was at that , dat,d 
already pending before another Court, it 
was not such a noafijation as was com 
tein plated by s. 92, Civ Pro , Code. Held, 
further, — That the Subordinate Judge; 
iii- i t iiere t <> re _ no _ j ari;:di ; : 1 1 n to try the 
bu:i, and the Distri'.,it Judge had no power 
1 .., uMnsfer the suit to him it; G W N 
41=39 Cal ih3=i3 | C 243. 

— Transfer of suit u.i.icr s. 92 to 
Additional Dt Judge- Vaii*.;-" ^ of seeA 18 
OWN 612=41 Cal Arhii I C 95L 


C. P. C. (1908) SEC. 92 (Con^d) 

(7) Parties to suit under. 

—Strangers to the trust are neither 
necessary or proper parties nor can any 
reliefs be claimed against them' in a suit 
under "s. 92. Otherwise there ' will result a 
clear misjoinder of parties and of causes 
of action. 10 E 342 (353-4, 356j=A I 11 1932 
' B 132=140 I C 317=1 R 1932 R 231. 

— In a suit under s, 92 only the 
trustee is a necessary party neither 
persons in pos.«ession of trust propei’ty 
nor those who do not put forward— a 
claim adverse to the trust are necessary 
parties. 11 P 288 ( 345-6 )=12 P L T 
817=136 I C 417=1 B 1932 P 81= A I R 1932 
P 33=A L R 1932 P 373. 

— Where sanction is granted to mere 
than two nersons all must join as parties. 

29 M D J 231=31 I C 216 

—Sanction gives an authority to sue 
and all those persons who obtrEned it must 
join in the suit otherwise the suit will 
not lie. 29 M L J 231=31 1C 236. 

— A trustee is a necessary party in 
an action for trespass at the instance of 
the beneficiaries alone because the latter 
cannot maintain the suit, not being in 
possession without joining the tru.stees in 
charity as parties, 11 Bur L T 249 =50 I C 509. 

— In the case of a suit by one relator 
with sanction, ail living relators must be 
joined as parties even though the sanction 
is valid. A I R 1925 Sind 1=76 I C 345. 

— Under s 92. a suit may be filed by 
worshippers with the consent of Advocate — 
General or by Advocate. General liimseif 
or by the Advocate-General in conjunction 
with those persons. The Court has under 
0 1 r. 10 power to add parties' in a scheme 
suit for the good — administration of the 
trust. 4B M 707=38 M L J 201=27 M L T 
100=11 L W 219=55 I C 546. 


— Suit by only some of the persons 
obtaining sanction is not maintainable, A I 
R 1930 Mad 129=30 L 954=(1929) M W: 
N 911=58 M L J- 39=55.- M -223=100 Rul 
(19:M) Mad- 652=124 1 G 229., 


— Where saiietion is given to three 
persons, two of them cannot maintain suit 
or prosecute appeal, A I R 1927 Lali 
■ 382=100 1 C 838. 

— Transferees of trust pro[Mjrty can 
be made parties in a suit under s. 92. A 
I R 1925 All 083=47 A 770=23 A h J 
601=L R 0 A 352 Oiv.=89 I C 40. 


—In a suit under s.92 the only necess- 
ary parties are those professing to i>e tru- 
stees and xnanagiag property and not 
persons in adverse possession ofitlS I C8 60. 


—Alienee of or* trespasser upon trust 
property if a necessary party 26 M L J 
^ 537=:( 1914 ) M W N 58i=24 1 C 369. 
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C. P. C. (1908) SEC. 91 (Co)rff?) < 

(7) Parties to suit under. (Coutri) • 

— Persons disputing the existence of a 
trust can be made parties to a suit uuder i 
s. 92. 8 A L J 896=33 A 752=11 I C 218, ; 

—A trespasser denying the title of a 
trust is a necessary party to a suit under 
s. 92, 13 Bom L R 49=9 I C 358 

— An alienee from a trustee is not a 
necessary party to a suit under s. 92. 5 S 
L E 103=12 1 C 668. 

—On an appeal by an alienee from 
a trustee, the trustee and the Collector were 
made parties but pending appeal, the trustee i 
died. Held that the appeal did not abate ! 
as the trustee was not a necessary party. : 
26 M L J 537=( 1914 ) M W N 581=24 I C i 
369 see also 38 Mad 1064=33 I C 45. ! 
—Alienees of trust property a.re | 
proper but not necessary parties, and no i 
relief can be granted against them. The j 
iudginent though not operating as Res j 
Judicata would be strong evidence against | 
them in a subsequent suit. 27 M L J 266= j 
16 M L T 178=(1914) M W N 692=25 1 C 794, 
—In a suit by two worshippers of a 
temple under s. 92, the Court has jurisdiction 
to add other worshippers as parties on due 
eause shown. 10 MLT 514=13 1X 232. 

— An alienee of a trustee is a proper I 
party in a suit to remove the trustee and ; 
for possession of property alienated. 42 Calc | 
1135= 32 1 C 80 i. I 
— If a suit is bad for want of requisite j 
interests on the part of the plairifcUfs, held ! 
that it could not be dismissed if other I 
interested persons are subsequently added 1 
as parties with the necessary sanction 43 i 
Mad 720=38 M L J 504=11 L W 536=(1920) i 
M W N" 337= 56 I € 450. 
A trustee appointed by a registered 
:SO c le ty li a V i n g no power to appoi n t , ca n n o t 
be a part? to a suit nader s. 92 A I R 1931 
Calc 281=52 C L J 78=Ind Rul (19?“v Cai 
386=130 j C 866. 
under sanction of 
J is not bad because of 
addition of stranger as defendant. A I R 
1925 Cal 187=80 ! C 44 . 
i-n'jL declaration of the 

invalidity of alienation, the alienee from 
the trustee whether a necessary party. 5 S 
L R 10.3=12 I C 668. 

defaulting trustee does 

abate a suit for scheme under s. 92 
when the scheme is the main relief and 
a the successor can be made 

17 ^ |8 J 

T„ „ - . * C 874. 

in a Scheme suit all irustpPQ 

“ ““ “.‘"S iS 


c. P. C. (19081 SEC 92 (Coniil) 

<7), Parties to suits wider (ComkL) 

, —The death of a defendant in a suit 
under' s. 92 for ht.s removal aind i'or framing' 
a scheme does not cause tise abaiememt of 
the suit. AIR 1926 Mad 162c48 M tlS8=49 
M L J 324=22 L W i30=(1925) M W X 
569=91 I C tm, 

— Trespassers or aiiouoos are :n.t proj)er 
parties in a suit for scheme mnler 
because a .suit for recovery of po.ssessiou 
against them is not within ihe si'oju* of s. 

92 C P C. 28 C L J 4=47 1C 111. 

—In a suit to eject trespas.ser— alienee 
if necessary p.irty-35 Bom 470= 13i ih)in L 
R 69U=I2 I C J0. 

— In a suit relating m public t^harity 
a trespasser is not a pr«)per parly ami 
possession cannot be asked for a^rainst. 
him , 1.13 L J 548=26 fC IJ8. 

—Although one of the plain till's 
obtaining sanction for instituting suit dies, 
neither the suit nor appeal, tluirefrom 
1 -abates. A I R 1925 Mad ' 244=47 ML J 
745=20 L W 882=85 I C 666. 

—Suit under this section is prosecuted 
as re«prescnting general public, rnd so it 
does not abate on the death o£ the original 
plaintitVs. 48 C 493=13 L W 31B=(i92i) M W 
N 24=17 X h R 37=48' I A 12=25 C W' X 
; 794=30 M, L T 194 (PC )=62 i C 73L 

I , —Question of interest mus«, be deter- 
mined on the facts of eacli case. A I R 
I 1921 Mad 563=41 M L J 20=68 I C 61i. 

I — Suit instituted for settlement of 

I scheme for Dargah Miitawaili in possession 
I is necessary party. AIR 1929 31ad 635= 

! ^ Incl Rni (193'0) Mad 388=122 I C 644. 


registered 1 ^ Who can sue under S. 92. 

it, cannot ' — Constant visitors of temple who 

I R 1931 are related to the founder can sue under 
:i93l) Gal S 92 AIR 1929 All 433 (1)=1929 A L J 

0 1 C 866. 438=Ind Rul (1929) All 748=1 !7 I C 828. 

iction of —Persons interested are not bound 

)ecause ^ by result in prior suit in which no decision 
on I i was arrived at but was fraudulently with- 
:oU I C 44. drawn. AIR 1928 Mad 268=108 1C 199^ 

1 of^the —If the persons suing are Interested 

ill "the trust, it is not necessary that they 
party. 5 b should be personally affected. 'A I R 1927 

2 -I C 668. Mad 462=50 M 726=25 L W 594=(i927) M 
ustee does ■ W N 197=38 M L T 253=53 M L J 545 

s- 9^ =102 I €270* 

—Persons worshipping an idol in a 
^^aviog built a sshriue therein and 
W founder are 

I interested persons & can sue under s. 9i^ 

* 7- ' ' 9 0 W N 966 (972). 

ses should —Collector can sue under s. 92 if 

hts might specially authorized by Local Government 
50 I C 58. ^ even though duties of Advocate-General 
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C. Pp C. (1908) SEC. n {Qontd) 

(8) Wlio caE soe yoder S. 92 (Contd,) 

are to be discharged by Legal Remeir.brau- 
eer generally. AIR 1931 P C 12U(i931) 
A L J 369=35 e W H 699=53 C L J 537= 
33 Bom L R 968=(1931) M W N 662=Ind 
Rul (1931) P G 233=34 L W 63=61 M L J 
402=132 I C 745 P C. 

— Collaterals of founder have interest 
sufficient to entitle them to sue. A I R 
1929 Lah 428=Ind Rul . (1929) Lah 515 

=116 I C 451. 

— Persons in whom founder has vested 
right of control are not the only persons 
who .can sue under s. 92, A I R 1929 Lah 
428=Ind Rul (1929) Lah 515=116 I C 451. 

— Where a property is dedicated to 
chufctram all persons entitled to receive 
food- can sue. AIR 1928 Mad 268 

=108 I C 199. 

— Public interested in the performance 
of obligations by the head of a mutt can 
maintain a suit against him under s- 92. A 
I R 1927 Mad 614=52 M L J 415=25 L W 
461=1927 M W N 233=50 M 567=39 M L T 37 

=1011 C 420. 

— In respect of properties forming 
public trust, mere worshipper cannot sue 
for possession. AIR 1926 Lah 425=8 Lah 
LJ231=27 P LR 833=96 I C 934. 

— ^Mere worshipper as such cannot 
sue for possession of trust properties. 
A I R 1925 Rang 294=3 R 213=89 I C 623. 

—A trustee can also sue under s. 92. 
A 1 E 1925 Mad 820=48 M L J 534 

=87 I C 194. 

— Suit under s. 92 can be maintained 
by persons who make offerings and give 
subscriptions and who are in the habit of 
worshipping at a temple, AIR 1932 A 
708 (709)= 1932 A L J 886. 

— Descendants of the founder of a 
trust have an interest in the proper carry- 
ing out of the alleged trust and, therefore, 
have a locus standi to sue for a declara- 
tion that the certain property and income 
arising therefrom is wakf and a particular 
person is a trustee and alienation there of 
is void. Although the provisions of S. 92 
G P 0 do not cover a suit of this nature, 
it would be remarkable indeed if in alleged 
trust, the trustee and beneficiary could 
collude bet’^een themselves and nobody 
should be able to intervene in order to pre- 
vent a misappropriaticn of the trust 
properiv 47 Mad 884 (P G) followed. 

A L R 1933 L 721. 

—A subsequent suit by a trustee to 
tstablish his private rights is barred by a 
f^cheme once settled by the Court under s, 
92 but his oidy, remedy is to re^quest the 
<lol!ector to ask for its modification 21 M 
J. J 952=36 M 364=12 I C 449=10 M L T 
356=cl 9i i;JM W N 387. 


C, P. C. (1908) SEC. 92 (Contd) 

(8) Who can sue under S. 92. {Contd) 

— S. 92 C, F. G. does not take away 
the right to enforce the proper observance 
of- a religious trust. Suit by worshipper In 
ejectment agai nst a trespasser is maintai n- 
able because he is an interested person 
within the meaning of s. 92. So also the 
representative of founder may sue for 
preventing abuse of trust. 23 M B J 348 

=17 10 589. 

— An heir of founder has a right to 
manage the trust unless his previous conduct 
prevents vesting it in him. A suit under s, 
92 can lie against him for his subsequent 
conduct. A I R 1931 Bom 107=32 Bom L 
R 1687=Ind Rul (1931) Bom 213=129 

1 0 741, 

— A Compromise in a suit to remove 
mutwali of mosque whether lawful depends 
on the question whether endowment is 
public or private and therefore it cannot 
be recorded by the Court unless that 
question is decided. 18 C W N 1264=26 

10 360. 

— Heirs of founder are interested 
persons within the meaning of s. 92 and 
have a right to institute a suit for 
removal of a trustee in order to secure the 
proper administration of the trust, 30 C L 
J 177=54 I C 6=24 0 W N 478. 

-^The worshipper has the right to 
sue for declaration that alienation by the 
mutawaili is void even in the absence of 
proof of special damage. 23 G W N 115=49 

I 0 355. 

— Only intersted persons have got a 
right to maintain a scheme suit in respect 
of a temple even though^ non-interested 
persons are joined as parties AIR 1925 
Mad 1011=86 I C 371. 

— Person having no interest in trust 
property cannot impeach acts of private 
trustee. 7 O L J 246=56 I C 707* 

— Persons having a right to perform 
worship in a temple mtciided for public 
worship are competent to institute a suit 
under S, 92 C, P. C. 50 LJ 97=45 

, I C 2!3, 

— Followers of Guru Govind Singh 
who are not Hindus but Sikhs have no 
right to sue in respect of IJdasi Dera. A 
I R 1926 Lah 100=7 Lah 275=27 Pat L R 
115=94 I C 695. 

— Interest must be clear and present 
and substantial mere residence in locality 
of mosque does not give necessary inte- 
rest. AIR 1926 Mad 466=23 L Tf 240=92 

I C 950, 

-—A suit by a person having no inte- 
rest in the trust property of a private 
trust is not mamtainabie to question 
acts of trustees unlike a public trust. 

56 ! C70T. 
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(8) 'Who can sue under S, 92. (Contd) 

—Future possibility of resorting to the 
institution for worship does not . ^ive 

interest to maintain suit under s. A 

I R 1930 Lah 1^11 Lah i42=ol P L E 474 
:Ind But (19j0) Lah o1.5=i24 1 C 30 -v 

(9) What Reliefs cafi be claimed in a suit 
uuder S 92 


(a) Clause (ayJtemoviriiJ a trustee. 

— In a suit under S 539 C P C 18o2 ^ 

an existing trustee cannot be • 

•21 M L J 784=!n C 728. : 

—In cases of positive misconduct a 
beredltarv trustee can be removed it ms 
acts are such as to endanger the trust- 
property or to show a want of ^ 
capacity or honesty. Ho has no right lo 
re-imbursemcnt if he spends money not 
required by the terms of the endowment. 

(1918) M W N 555=48 I C 897. 

— duly appointed Mutwalli of a 
public religious or charitable _ trust cannot 
be removed except by a I 

C P G. 11 A L J 25=35 A 98=18 1 C 573 i 

—The Court has no power to order 
removal of existing trustees the Court 
cannot make a selection of trustees _from 
family m&inl' 3 ers when there is_a hereditary 
rieht to trusteeship. Association or a 
respectable stranger in the management or 
a trust can be made by the Court in settlui^ 
a scheme. 21 M L J 781= I C 728. 

—A breach of tru-st must be alleged 
or proved in order thar a suit for removal 
of Mutwalli can lie under s. 92. A defacto 
mutwalli has a right to appoint his successor 
because he is presumed to be de jure. 

37 All 86=13 A L J 26=26 I C 778. 

— If a trustee mismanages the : ^trust 
property^ the proper remedy is a suit for 
his removal, under s. 92. 28 1 C 479. 

—The Court can remove ^mutwalli of 
waqf even though that relief is not asked 
for by parties, iu the proper administration 
of Wakf and its discretion is not hampered 
bv any provision in Waqf named. 18 M L 
T 48=29 I C 849, 

— A suit under s. 92 C. P. 0. is the 
proper remedy for the removal of an 
insolvent trustee if his insolvency has been 
declared after his appointment under a 
compromise in a suit under s 92. 30 I C 482. 

— In a suit to remove a trustee inter 
alia, mere fact that a person is 
indebted to his employer in a sum of Rs 
two thousand and odd is not a ground for 
holding that he is a pauper and in such 
embarrassed pecuniary circumstances as to 
be ineligible to retain his office as trustee. 

A L R 1934 Lah 211. 


—Sanction iitcl 
not necessary for t ly- 
sanction under s. 92 
of a Court floes n-'- 
as to wiietber It 
reliefs r.sked for^, 1 
cannot be given in 
M'WN351 


plaiiiiiffs give theic 
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thereby. Because repudiatio'i of {jaiinsers 
admission of fact should have bee.n made at 
the earliest opportunity. A irnsi vrhether 
private or public can lie determined by its 
history, and nature of its traditions. 2') O 
■: /. .. 0 49=38 I C 'SOII. 

—A. suit to remove Ihe bead of 
mutt is maintainable under s. 92 C. P, C. 

32 AI -L J 271=40 I C 627. 
—A suit for the removal of ilie de 
facto, trustee, for appointinent of a new o?i6 
and for vesting pro|';erty in him h a miit 
within the purview of s, 92, and does n.ot 
abate on. the death of one of the ])Iai?itilfs. 

, ■ 97 P B, 1918=47 1 0.983=173 P W II 1918. ■ 
— The District Judge as, the kazi has 
the discretion to remove the mutwalli and 
appoint a stranger as siic,b. 47 Cal 866 
=24 C W H 090=58 I C 765. 
—The hereditary arcdiaka trustees 
cannot be removed when they have been 
appropriating ^ the surplus income of the 
lands supposing to be the owners thereof 
subject to render services to the deity 3i* 
,M L T 101 (H C)=64 I C SIA 
—Even where plaintiff has not prayed 
for the removal of the trustee Court can 
appoint Receiver pendente lite. A I R 1923 
■ M' 224=16 h W 927=1923 M W N 75=41 M 
■ ■ h J 545=68 I C 565. " 

—Keeping mistresses and gambling 
were held^ to amount to misconduct and 
the worshippers can file a suit for removal 
of the Mahaiit of the Mutt. A I R 1924 
Oudh 261=10 0 L J 619=27 0 G 149=8® 

I C 674. 

—Where managers put forward their 
own adverse and absolute title to waqf 
property they were held liable to be 
removed from the mariagement. A I R 1924 
Lah 107= 4 Lah 364=77 ! C "398. 
—A trustee must be removed by a 
suit under s 92 before recovery ol properties 
. transferred by him. AIR 1925 i\lad 680= 
21 L W 625=88 ! C 375. 

. ^ —The welfare of the trust is the main 
, consideration of tne Court in removing a 
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C. P. C. (1908) SEC n iContd) 

(9) Wiiat Reliefs (mii be claimed in a suit 
^ . under S. 92 (ConlU) 

(a) Clause (aj-Removing a trustee {Omld) 

trustee for Lvcaeh of tnist.A I E 1024 _Cul 
1(V24=>!<S C W N 781=81 i C Soi). 

■"-—Suit ])riivini( for vcniov;!)! t..Jiot66 

Prayer for declaration, that alieuaUon 

r»'‘i8e 'l)V t iv'l'eo Di'LV be docb red \oid ooines 

r; i.:r 1)2 ^ r 11 lVi25 All 082, =47 A 770= 

I? A L J G0i=Ti K G A 352 Civ=89 I C 40. 

—The proper remedy of reversioners 
was to sue for removal of widow midei; s. 

92 and not to sue to recover possession 
of property alienated by the widow ot the 
founder appointing himself a trustee and 
after his death his heirs. A I R 1926 Mad 
280=50 M L J 42=22 L W 701=(1926) M W 
N 117=92 i C 82 J. 

—The Court can remove a triist(3e in 
the interest of the institution and not of ^ 
individuals. AIR 1926 Mad 1150=51 M L | 
J 457=98 I C 208. j 

— A regular suit under s. 92 is the only | 
remedy , to ■ remove a trustee when the j 
scheme provides for 'appoiutmeiit but not ; 
re.moval' of trustees, ,A. I II 1926 Mad 799= 

94 I C 610. 

—Trustee setting up his own title and 
alienating trust property can be properly 
removed A I R 1927 Mad 1033=26 L W 
58i={1927) M W N 759=106 ! C S34. 

—Trustee can be held unlit for acts 
and omissions of his, and not of his 
predecessor, rendering him |>ersona]ly unfit. 

AIR 1028 iMad 879= H3 I C 635. 

—Trustee cannot be removed merely 
for his asserting that trust is his private 
■ property. A I R 1928 Mad 879=113 I C 635. 

—Clause ill scheme providing for the 
removal of trustee merely by application is 
invalid, xi I R 1931 Nag 82=Ind Rul 
(1931) Nag 87=131 I C 423. 

—To justify removal of trustee there 
must be such gross negligence or miscon- 
duct as to evidence a want either of capacity 
or of fidelity which is calculated to put the 
trust in jeopardy. A I R 1928 Cal 225 

, removal of a trustee may be 

ordered in the interest of the trust adminis 
tration even though misconduct or negligence 
is not sufficiently proved in the trustee. A 
I R 1925 Mad 1070=(1925) M W N 505. 

—A trustee is not unfit; merely for his 
indebtedness and cannot be said to be 
wasting money on immoral purposes. A I 
R 1929 All ■ 433=(1929) A, L,„J 438=,Ii,rd Rul 
(^1929) All 748=147 I C 828. 

—Removal of Sajjadahnasliiu is not 
allowed under the provisions of s. 92 C. R C. 

6 A L J. 632=3 hid Cas 593. 


C P. C. (1908) SEC. 92 (Contd) 

m What Reliefs can declaimed in a suit 

: under S 92 {Co^dd) 

(a) Cfaase (a)-Reniov!ng a trustee, . ifiondd) 

—Trustee falsely asserting Ms own 
owoer.'-.hip is sufficient ground bis 

femoval. A IR 1922 P C .325=4o 
M L J 536=16 L ,W 247=31 M h i M49 1 
A 237=24 Rom L R 1214=21 A L J ‘2 p 0=27 
CwV3t7=36 C L J 524 (P C)=68 J C h 
—Doubt as to existence of trust— 
Hereditary trustees not keeping accounts- 
No wilful default im their part-hailure 
to keep accounts is ikj ground loiAtlie^^^ 
removal. AIR 1923 Mad 163=lb L W 
839=32 M L T 89=74 I C 35. 

see also A I R 1929 All s33=(1929) A 
L J 43B=Ind Rul (1929) All 748=117 I C 828. 

—Trustees not misappimpriatxog^ any 
funds and being interested in inaintainiog 
temple cannot be removed from office. A I 
R 1925 Mad 1011=36 1 C 371, 

—A mutwalli of a mosque was not. 
liable to be removed simply because he 
i being blind failed to keep accounts or 
I failed to employ a writer, nor could he 
I be removed simply because he remouiiceil 
i his faith in the tenants of the Lafayaihi.ui 
; community and became a Hanafiie 16 i C ). 

\ —Hostile removal of a trustee de son 
^ tort being not guilty of misconduct unn 
I managing the trust for a long time shoiiid 
i not be allowed by 

i of strangers. 1918 M W N 78oM8 i C !>3J. 

i ( a ) Clauss (h) Appomiing a 

I new trustee, 

1 Appointment of trustees from piaht- 

! tift’s community on tho ^grouua that mw 
! trust had largely benefited by us eu- 
S dowment can be claimed lu a suit toi 
I settling a scheme of * V f 

! temple. 19 ^ 49i=D4 1 t - 

—A suit for the appointment ot a 
; new trustee is maintainable even though 
the defendants are not de facto trustees. 

: Trespassers are proper parties in an ejeot- 
i ment suit AIK, 1925 All 759=47 A 867= 
i ^ A L J 795=L K 6 A 405 Civ=89 I C 4J». 
—Where there is uo mutwalli, Court 

i can appoint one in respect ^of a waW ewa 

‘ without suit under S, 92, A I R Y r 
' 368=55 C 1284=32 OWN 83 >=110 1 o 416- 
— Under Muhammadan Law, Court can 
, appoint trustees directly without l>avia«' 
! ^p)niirsc to s 92 A I R 1930 Mad 226= 
i (1929 ) 'm WN 744=Iud Rul 

—In appointing a new trustee the 

court should care for tlie proper »«>>> 
i tration of the trusL and is not ' 

; accept wishes of the , r- .rti 

i . 0931) All 641=131 I L 
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C. P. C. (1908) SEC n iCcntd) 

(9) What Reliefs can he’cla med in a suit 
^ under S. 92 {Gontd) 

(a) Clause (b) Appointing a new 

—Eve a if a District Judge has the 
powers of a kazi still he can reject an 
application to be appointed 
waqf property on the ground that 
is to proceed only by way of a suit undei 
s. 92, 23 C Vf N 138=49 i C 799. 

—A direction in the decree in a suit 
under s. 92 by which two members of 
a particular community are to be elected 
trustees subject to confirmation by ^ 
is not ultra vires. 60 M L J 173=33 L 
W 149=54 M 345=(1931) M W N 586=Ind 
Kill (1931) Mad 812=134 i C 00. 

— Power of appointing new^ trustee 
and of making a scheme for administration 
of property is restricted to s. 92 only. A 
I R 1925 Pat 544=4 Pat 741=7 P L T 4= 
(1925) Pat 194=88 1 C 1035. 

( c ) Clause ( c ) Vestmg any 
properly in a trustee. 


(d) Clause (d) Directins 


C. P. C. (1908);SEC. 92 (C'owirf) 

( 9 ) What Reliefs can t n 

siisl under S» 92 (Contd) 

accounts , and , , 

inc|iiirles. {Crmcld) 

—A suit for accounts against non- 
trustees is not maintainable at the instiutee 
of re’ators but can l>e rr.iniitaxnea only 
by duly appointed irustce^. lielatm-s er.u 

claim accounts 

—The High Court silting as a court 
of appeal has power to remedy lechriicai 
defect of the lower court. On an applica- 
tion of a decree-holder purport-Hig to Sje 

under 0 38 ir 5 and 6 for security or m 
the alternative for attachmeut ot iiie 
trustee’s immovable property became the 
trustee did not obey the orckr for lurnisii- 
inp accounts s. 92 C C; the ooiirt 

ordered him to give security and also 
issued an order for attachment.^ it ms 
held that this mistake was tecinucai ami 
the High Court had power to rectiiy it 
and tr"eat it as passed under O. 21 r 4- 
ot O. i . O. 4i I V o¥. 


—The words " vesting any property 
in a trustee ” refer to cases where a new 
trustee is appointed, and does not include 
cases in which it is sought to recover 
possession of the trust property by ejecting 
trespassers who are wrongfully in possession 
of it, 10 R 342 (355)=A I R 1932 R 132= 
140 I C 317=1 R 1932 R 231. 

— A direction as to delivery of trust 
property or payment to new trustee under 
s. 92 is valid and can be executed by the 
new trustee. 60 M L J 173=33 L W 149= 
54 M 345=; 1931} M W N 586=Ind Rul (1931) 
Mad 812=134 I C 60. See also. 61 M L J 
312=54 M 722=33 L W 528=(1931) M W N 
290= A I R 1931 Mad 586, and 60 M L J 

l78 note. 

—The court has power to direct de- 
]ivery of trust property to the new trustees 
can appoint strangers as trustees if suitable 
persons are not available from the familv 
of the testator.^ ^ 17 A L J 957=58 I C 566. 

— The plaintiff can recover possession 
in execution, of a field declared to be 
under trust under a scheme framed. A I 
R 1926 326=9 K L J 45=94 I C 326 

— In order to create a valid wakf, the 
property must be substantially and not 
merely collourably dedicated to religious 
or charitable purposes 17 Calc 498=L R 17 
I A 28; 20 Calc 116; 22 Calc 619=L R 22 
I A 76; 39 All 211: 21 All 329; see also 

19 Gale 412. 

( d) Clause {d) Directing 
laocounts and Inquiries,. 

—A trustee can be made to a.ccount 
ana to pay what is fc und due 'on "taking 
■ me account ■ under S. 92 C P C. 28 I C 88 A 


—Court can order trustee to pay amount 
found due on the taking of account.-*. 
aTr 1927. Mad, 416=52 M L J 182=38 
M. L T 143=(19’27) M W N 202=100 I C 841. 

—Where in a suit under s. 92 it Is 
only prayed that trustee should be cuiup- 
elled to -restcre misappropriated sinus to 
trust Art 17 (b) Sch II Ccurt bees Act 
appl A I R 1925 Mad 722=48 M L J ' 
514=(1925) M W N*a04=87 i C 2i ,, 

-Where trust property lost can be , 
traced to possession of tarward, then and 
then only can the tarward be called upon 
to restore it. A I R 1928 Mad 879=113 

' I C 635®... 

—A trustee is liable to account for 
trust funds in his hands and if he mixe.s 
up the trust money with his private 
funds, Ihe burden is on him to prove that 
a rarticalar gain is not the trust property 
but his own (1918) M W N 786=48 I C 833. 

( e ) Clause { 9 ) SeUUuy a scheme 

—Framing of a scheme for better 
management of the trust is within the 
discretion of the court even in the absence 
of a breach of trust. 5 0 L J 97=45 I C 213. 

—The court has discretion iii settling 
a scheme and unless the ^ discretion is 
improperly exercised the Judicial committee 
should iiol interfere 24 M L J 199 (F G) 

= 17 I C 44i. 

— The order of a single judge on the' 
original side as regards ihe election of 
a trustee of a mosque under a scheme 
f;-amed by a court is appealable being an 
order in execution proceedings. If a. 
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c. P. C. (1908) SEC. n i C 09 itd) 

-(9) What Reliefs cao ;he, clata so ^ ^ suit _ 

^ under S, 92. {QovUl) 

(e) Clause (g) Seming a scheme. (Co?«fcl) 

-scheme is .defective; it can be amended 
or if it does not provide for future modifi- 
cation the remedy is a *! c 9^^* 

On the preferential claim of a 

descendent of founder to be made a party 
to a scheme suit instituted by a person 
in t ersted in the trust on the oeatli <h -he 
mutwalli, beiiij^ overlooked by the Court, 
the proper remedy of the claimant to 
file a scheme suit under s. 92 C L/ to 
establish the preferential claim to ^^^^twalli- 
ship. 4B Cal 467=20 OWN 113=22 C L 
^ .J 577=32 I C 21. 

— Mismanagement or misconduct of 
trustee is :not necessary but simply 
difficulty of management is suftmient 
for settling a scheme under s. 92. Here- 
ditary right of t rupees, how far a 


consideration 
scheme. 


for 


Courts in framing 
4 L W 228=34 I C 551. 


—A temple used for caste-meeting 
does not necessarily become private pro- 
perty. Grant of inam lands, rites and 
ceremonies such as are performed in public 
temples, and public worship open lor all, 
th^-^se facts strongly prove the public 
character of a temple, and a scheme can be 
framed for it even when trust^s are nob 
guilt V of misconduct 9 Bom L R 514 foil, 
In framing a scheme a court need not 
remove trustees already holding office when 
no miscondact is proved against thein 4 

L W 228=34 i C 551 

^In framing a scheme the Court can 

go into questions not arising directly in 

the suit in order to ascertain the 

trust properties are. A I R 1921 Mm 
trusx piop ^ ^ I C( 9 M. 

—Limitation does not run against 
i'>ersons filing a scheme suit on behalf of 

-the general public. A I R 1922 Mad 394=43 
M iT J 448K1922) M W N 464=31 M L T 
125 (H C)=16 L W 122=69 1 C 15 

—Application to the Court is the. 
uroper remedy and not a regular suit in 

order to correct defects in the original 
r sclieme when there is a provision to apply 
in the scheme drawn up by court. A 

in mi .Mad 413=(19221 M W N 477 

—Where a trust is created for public 
Durposes suit lies for settling scheme, 

' Ld a heir-at-law is a proper party to 
'■Kuch suit, a i r 1923 Mad 376=17 B W Bl 

M L T 47=(1923)::M W N 111=46 M 
.. .52 ivi u X .300=73 I C 99L 

—When there has ^ been gross 
.-.mismanagement of the aff’aiis of the 


C. P. C, (1908) SEC 92 (Contd) 

(9) Whai Reliefs can be claimed in a s^it 

under S. 92. (Contd) 

(e) Clause (g) Settling a scheme. iCo7ifd) 

temple, a scheme for co-ordination of 
various Xattalais and their harmonious 
working, is necessary and should strictly 
prohibit borrowing and lending of money 
by the trustees from and to the trust 
money or from one kattalai to another 
one. A I R 1924 Mad 168=18 L W 24 < 

=74 ! C 115- 

— No distinction can be drawn 
between interpretation of an Act, and of 
scheme under s. 92. District Court in ^ 
such scheme means not P^^’^on but 
tribunal. AIR 1924 Mad 3b9=471 M 
139=18 L W 2S7=(1923) M W IS 6b4=75 

I C Io9, 

—Court sanctioning a scheme for 
administration of a charitable trust can vary 
the scheme from time to time. But the 
rules of succession of ^igh Priest cannot 
be varied. A I R 1924 Cal 830=37 CBJ 281 

siO I L llu. 

—Where most of the worshippers 
were Bengalee Muhammadans, scheme 
should provide majority of ^Bengaiee 
Muhammadan Trustees. A I R 1^4 

134=2 Bur B J 208=7b I C 788. 

—While framing a scheme Courts 
should not assume to ^ themselves con- 
tinued supervision of intitution tor manage- 
ment. Because it is^ contrary to 
and objectionable in practice. A 1 1^ 

Mad 411=47 M L J 714=20 L W (>87=8.) 

1 C 188. 

—Scheme framed — Appeal from order 
of the Court in the matter of its 
does not lie. AIR 1926 Mad 6)9=91 

! C 794. 

— Where scheme iirovides for appli- 
cation to Court for proper management, 
Court has no jurisdiction to order 
payment of archakes salaries. A I R ly-o 
Mad 655=1926 M W N ‘^=95^ I t .a 

— On settling a scheme the suit comes 
to an end and the Court cannot manap^ 
the institutions. Jurisdiction to alter tiiti 
scheme on an application is not given to toe 
Court simply because there is a provision 
to that effect. Where scheme provides for 
application to amend scheme, order on sucn 
application not being in 
be appealed against. 

=1926 M W N 226=49 M o80=9a I C i2D. 

—Where persons interested in 
desire to modify scheme remedy is y 

application but by fresh 
A I R 1927 Sind 1=21 S B R 220=91 I C 398. 

—Orders -passed in relation to a 
scheme sanctioned in scheme suit are n 
ill execution. Hence iio ^.ppcm ^ 

1927 Mad 1110=162 i t* 
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CPC, (1908) SEC. 92 (Coiitd) C. P. C. (I908j SEC. 92 iConkl) ^ 

...... (9) WhatRelwfs can be claimed in a suit 

( 9 ) What Reliefs can be claimed m a suit under under S. 92. (Cowftf) 

S. 92 ( o.ii. ) Se^tjjjjg a scheme. (Cotifd) 

(e) Clause (g) Settling a scheme (ContA) jm-isdietiori to appoint new tni«(c. of 

— No aDpeal nor revision lies from temple, is not maiutaifr'.lle -for qriostion 
order of District Judge as persona designate raised is not one left ior future detcr- 


under scheme of marr.gement of a ch? 'Ci- 
table institution A I B 1926 Bom 167=28 
Bom LR 64=911 0193 

—Remedy not asked for in suit but 
given ill scheme— It cannot be and need not 
fee asked in execution— Order thereon is non- 
appealable. AIR 1924 Mad 369=47 M 139=18 
-h Vr 237=(1923) M W N 664=73 ! C 189. 

—Where malversation is not proved no 
scheme can be settled A I B 1928 Mad 401=106 

I C 375. 

—Reservation oE permission to apply 
for reliefs under s. 92 unless necessary to 
carry out the provisions of the scheme 
already settled is ultra vires A 1 R 1927 M 
1078=51 M 31=53 M L J 792=26 L W 728= 
(1927) M W N 816=39 M L T 422 (P C) 

=106 I C 665. 

—Once a Scheme is settled— direction 
for applying for modification is ultra vires' 
AIR 1928 Mad 268=108 1 C 199. 

---Whei ’3 temple has temple properties 


miiitilion under liberly clause. A L R 

1929 Mad 625=Ind Ilui (1929) Mad 965=119 

1 C 461 

—Only those in whose f:i,voui’ liberty 
to apply is reserved, can apjly. A 1 K 

1930 Mad 226=1929 M W N 744=lnd Riil 

(1930) M.ad 343=122 I C 455. 

—Whether the court has jurisdic- 
tion to frame scheme in a representative 
suit. ' 24 M .L T 20=45 I C 423. 

—The court can apply cypres dnciritie 
to income in a scheme suit. (1919) W N 
662=53 1 C'677. 

—A suit for scheme is maintainaWo 
in the case of a grant to speciiic persons 
as servant of a mosque for expo ns- ‘S of 
lamp oil etc. because the gift even ilnugh 
burdened with a service wns held io be a 
public religious trust. 8 W ll 313; V) D S8; 
y lb G 329; Rei. 10 L W 135=51 I C 42. 

—A scheme which goes beyond wlmt 
was decided in scheme suit, and decide.^ 


N 405=108 1 C 649. 1 
—A Court’s order on an application * 
for ooufirmatxou of elections isjippealable 
being a decree when a reservation to that 
effect is made by the Court while framing 
a scheme A I R 1'32S Haag 168=6 1197=110 

. I C 4i. 

— l\iodiucafcion or alteration of a 
scheme being in eifect to frame a new 
scheme is subject to the conditions under 
s. 92 A I R 1929 Rang 20=6 R 594=Tnd 
Rul (1929) Rang 53=114 I C 293. 
— -Irdorests of beneficiaries should be 
protected waste in settling a seheme 

for iho fomxact of institution A I R 1929 
C 27=lB:i9 M W N 417=31 Bom. ■'L, R 243 
={I92r) A i_4 J 401=33 C W. ’ N 352=29 ' L W- 
Ii3=lnd]:lui (.1929) 50 (FC)=ll4I C iO 

— Vfhere under ^ scheme, Board of 
(I ms tees was given liberty to apply to the 
Court for directions, the Board as i* whole 
rniist apply. A 1 R 1929 Mad 626=Iiid Rul 
( 1929) Alacl 965= 11910 469 
— vFiicn a scheme is framed by the court 
iiie cicndi canfiot intervene to compel the 
IruMco io comply with its terms unless 
some rceihoo ns I'lrovidei in it. A I R 
iy-aUitu 556=a9^9) N 300=Ind 

Aiad 74=120 1 C 874. 
-i.ppi I cation by trustee for direction 
•wiietiier, atter passing Act II of 1997 
Jfoz'fQ ArcoS District Committee had 


relief granted by that Court is such I'Aief 
that if it was being sought before svh;ju.! 
was sanctioned, it would iKiVo to Ijo 
sought by suit under s. 92 A 1 R1930 Mail 
226=fl929).M W N 744=1. R ( 19:1)} Tdad 
'343=122 1 0 455. 

— Yacancies inoHiceof irubtees fq/|H-4ut- 
ed for five m-ars by a scheuiO ouii be Idled 
by the court sliuply o.n apidicatioji when 
there i.s a provision in the scheiau to that 
e-ll'ect which doc.s not aiuoiuit to its niodili- 
cation. A I R 19:40 IMnd 918=54 U lUodM 
M L J 514=32 JiW {)U8=ind Rul 1 19.31) 
Mad8:]=l28 I C 515 

: —A provision In a, sclieme that cluutiou 
of new^ trustees shall he subjccd- to couilr- 
mation by Court is not an altcra{i(m or 
modification and is not ultra vires. 6h Id. L 
J 173=3:3 L W 149=54 M. 34r>=(193r) :\I W 
N58G=Ind Rul (19:31) Mad 8!2=U4 I C 60. 

—A suit for scherno iv.iu be ^nainiained 
even in the case of a privale trust by iho 
founder or some of liis heirs alone dihers 
being parties. 53 C L d 62i=lnd RuhiO:)!) 

' Cal 804=134 i C 576. 

— The court has power to frame a 
scheme with regard to a temple managed 
by a Temple Commiu-ee. 'id fdad 700=31) 
M L J 29=19 M L T 25=32 I C 2SI. 

—In settling a scheme for a public 
religious trust the Court has full discretion 
but it should take into consideration the 
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C. P C (I9§8) SEC. n (ContcV) ’ 

(9) Wliat Reliefs cae be clalnied in a sail 
.iiMer. S* 92 ^Qotitd) 

(e) Clause (f) Settlsoi^ a scheme (Confcl) 

wishes of the founder, the past history 
of the instiitutioii and the way in which the 
management has been carried on theretofore. 

40 I C JTI. 

■ — Scheme-Framing, of “—Points to be 
ascertained. see 42 I C 474. 

—Scheme— Grant to temple subject to 
burden of service — Proprietary right— 
Absence of usage as regards application 
of' income— Misappropriation. 31 M L' J 

202=16 I C 276, 

— Fresh suit for scheme is not necess- 
ary to .make alterations in the scheme 
already made by the court but an application 
i'S sufficient for the saiist:, 43 I C 772. 

—Scheme as to religious institution. 

43 Cal 1085=31 M L J 290=35 I C 36. 

—The alteration of a scheme framed 
by award; made on submission by all 
vi...llagers»the award being made into a 
decree as regards a private . temple is 
possible ' only ^ by bringing a suit for the' 
.■'Same, .a.!id not without the .Court’s aid. 
1918 M W N 595=8 L W 357=47 I C 548 (F B).. 

—The practice of' making the court 
tiiecmtimi manager of a public religious 
trust ' is. often condemned, and therefore 
the trivial devijiiion from formal compliance" 
with ' rules under the scheme does not 
matter. A I B 1932 M 658 (659)=e3' L W 
669=140, I .G'' 443=1 11 1932 M' 9'10=I932 
, , M W N 1311. 

— In^ a scheme suit delay should „ be 
excused if an appeal is not re.prese.nted 
within time not bonafide and the ' persons 
other tlian the original appellant's , filing it 
are entitled to continue it. A, 'I E 1928 
Mad 456=28 M L W 279=54 M L J 629x|08 

, iC,298. 

, . —The rights of certaia persons ,,to 
use a mosque being declared by the 
decree in a scheme suit cannot be curtailed 
against the provisions of the decree in 
the scheme framed under it.'34 B .LB 655 
(6G6)=138 I C 810=A I B 1932 B 356=1 R 
1932 B 434= A L E 1932 B 599. 

— Terms of grant or the usage of the 
institution do not bind tlie court In fram- 
ing a scheme. 11 P 288 (351j=12 P L T 
8.17=136 I C 417=1 R 1932 P 8UA I R 
1932 P 33=A L R 1932 P 31 i. 

— In framing a 'scheme, the Courts 
are averse to the creation of a hereditary 
right to the ohice of a public trustee and 
.the rights of persons to the office of 
iriistce should be taken into consideration 
: 23 M L J 134=12 M L T 269=16 ! C 225. 

— The court can sanction a scdieme 
on a cypres application of a charitable 
Irust under s. 92 C P G 47 I C 611=37 M 

L J 489. 

ll. %tl. iU {%) W 


C, P. C. (1908) SEC. 92 (Conid) 

(9) Wtiat Reliefs can he claimed In a 'S«it 

, : iifider ;S. 92. (Co«.kf), 
(e) Clause (g.) Settling, a scfieme, (Qondd) 

—Suit, for .the settlement of a, scheme, 
for . the ' management of the .trust properties 
in rotation— whether .,B. 92 is a. bar to the 
.maintainability of the suit, see A L E 1933 
M 529=63 M L ,J 703=36 h W 633=1932' 
M W N 1340=A 1 R 1933 M 70. 

( f ) Clause ill) granting such further or 
other relief as the nature of the case may 
require, 

—Beliefs that are not included in tlie- 
sanction cannot be' allowed by the Court. 

144 P B 1919=50 P W E 1919=51 1 C 611. 

—A suit under s. 92 ,C P C cannot 
be tried with regard to reliefs, other, tlian 
those sanctioned by Collector. AIR 1923 
„ Bom 428 =79 I C 290. 

—Every subsidiary order or directio'n 
on any matter of detail to carry' out the 
principal object of the section are , covered' 
by the words “such further or other relief 
as the nature of the case may require 

40ICI82i 

— Relief . against an alienee of trust 
properties to deliver possession of property 
and to declare that the pr' 0 ,perty is trust 
..•'Property 'Cannot be, granted in a suit under 
s. 92. 28 Mlid 326=1,7 M L T:.. 191=28 

:i C 898* 

.. — Decree for mere declaration cannot 
be passed where' consequential relief can 
be but was not prayed for. A I B 1928 
Bang 14,3=6 R 188=110 ! C 595. 

—The facts that some of the reliefs 
cannot be granted on_accoiint of the abscocfe 
of the consent in writing of the Advorcle 
General ’would not disentitle the plai,riti;tl: 
to the other reliefs. A L 8 1913 P 265. 

— “Further .or otlier relief” .in— ^aust* 
be read ejusclem generis with clauses '(a) 
to (g) of S. 92 (1). 33. B .L ,R': 1575=135. 
I ,C 806=1 B 1932 B ri8=A ! R 1932' B ,6£ 

—Legislature does not inte,ncl to irielude 
relief against third parties in d. (h) under 
“further or other relief” A I li 1928. .P C 
16=55 C 519=55 I, A 96=9 , P L T 65=32 C 
W N. 482=27 L W 3.39=26 A L J 464=54 M 
L J 609=30 Bom L B 774=48 C L J 55= 
1928 M W E 926 (P C)=li8 I C 36L 

—The w’ords “ further or other relief 
” in cl. (h) means reliefs on the nature of 
those which are enumerated in ola. (a) to 
(g). A I B 1928 P G 16=55 C 519=55 I A 
96=9 P L T 65=32 C WN 482=27 h W 339 
=26 A L J 464=54 M L J 609=30 Bom 
L R 774=48 C L J 55=(1928j MW N 926 
(P C)=I0S I C 34L 

—A Judge has jurisdiction to pass 
decree on the basis of compromise in a suit 
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€, P. C. (1908} SEC. 92 (Gontd) 

(9) Wliat Reliefs Can be claimed in a suit 

under S. 92 {Ooneld) 

(f) Clause (li) ^’:rantinflf sucb further or other 
relief as t^ie nature of the case may require 

(Qoncld.) 

brought under s. 9d. A I K 1925 Cal 187= 

80 I C 44. 

—Although as a general rule Court 
should not disregard arrangement in 
•wakfnamah, it has pDwer to do so, Parties 
should he allowed liberiy to apply tor 
directions from lime to lime, A I E 1923 
Pat 420=4 P L T 326=71 IX 2^0. 
— A declaration regarding the valicaty 
or otherwise of an alienation by a trustee 
conies within the provisions of clause (h) 
of s. 92. Consequential relief is also 
necessary. Otherwise the first relief can 
not be granted A I E 1922 All 349=20 A 
L J 557=44 A 622=67 I C 659 
—A suit by one of the founder’s heirs for 
declaratin of his right to share in the mana- 
gement and for joint possession of the trust 
property should not be dismissed simply for 
the fact that person entitled to the office 
of the trustee may not be able to work 
harmoniously together. A I E 1921 Mad 
388=44 M .205=59 I C 464. 
—Wishes of the donor should be taken 
into consideration by the Court in passing 
order regarding the management of the 
trust property. 1 Pat L T 428=57 1 C 270. 

— A compromise of a suit under s. 92 
. C. with the object of conferring 
benefit on private parties should not be 
sanctioned by the court. 47 I C 611= 

37 M L J 489 


re 

C'vSt 

■riS. 


(!0) Religious Endowments Act 1863 and S. 42 
of Specific Relief Act I877, bearing of on 
S. 92 C P C. 

—Decree obtained in suit under s. 5 
Eeligioiis Endowments Act is no bar to a 
suit under s. 92 of the Code. 63 I C 418. 

—The interest in S. 92 C. P. (J. must 
be present and substantial members of the 
•caste living near the endowment have 
sufficient interest to file a suit regarding 
the trust providing for the widows and 
•orphans of the caste, A I E 1923 Lah 518 

> =73rc^^3^^ 

— Principal objects of a body cannot 
he altered by a majority of the body unless 
there be a special reservation of that ri^ht 
A I E 1931 Mad 12=33 M L W 113=53 IVd 
737=59 M L J 770=Ind Eul (1931) Mad 
235=129 I C 235. 

—The court has power to alter scheme. 

17 I C 999. 


C. P. C. { 1908 ) SEC. 92 (CoM.) 

7101 Rellaious Endowments Act i863 and S. 42 

of Specific Relief Act 1877 beariiie ot on J. )2 

of C P c ((Jon Id) 

—Declaration Uni proiH-it ion ^i)ecs:lod 
are waqf properties is within 

A I K 1925 All 6H:k47 f A," 

6!)i=L E 6 A :552 (hv=g9 i t 49. 

—Per Old Field and Oo'^diA Tfolffr, 
JJ (Abdur Eahim J An 

right to wership is not a sutinarnt 
so as t > confur a right to s!ie lor a -ri 
The interest must be a present an.’} 
staiitiai inti rest .md not r'Citinei-n' h .n 
possibility of succe'sioT}. Ft neod not oo 
pecuniary direct or homodmvo f>r in r.ny 
way dilierent from tluti required m.v >s 14 
and 17 of the Tlel End. An!. -W Mud ,.(>i 
=?,6 M L J !i9G=25 M E T E \\ 4‘.ii 

=(1919) M W N h7(i=50 I t (>9i. 

— Right of foauder’s heu* E' 
board of Irustees— Ground.-s fer not reno- 
gnisiiig. see 9 0 W N W6 (976-7). 

°The district Judg-t. can araiit loliep 
under s. 92 in the c.asci of a suit U’id>-|- s. (■ 
cWitable and Religious Trusts Ant lor 
breach of trust. A 1 R 1930 All 582;(.l93(n 
A L.J 1291=52 A 

■—Section 75, 'Religious Endowments 
Act, cannot be construed as having retros- 
pective efiect witli regard to scheme settled 
under s. 92 A I E 1929 Mad r22=ina Eul 
(1929) Alad 374=115 I C 54. 

—Dedication by Will mid app^oirdment 
of Vars to perform charities with j ro|)er- 
ties of testator make complete dedication. 

47 IC 611, 

—A deed providing for sup|>ort of 
grants to family is not dedictdion to 
’ r-Alio'T mis endowment and s. 92 O, 

94: 


public religicms endowment and s 92 0. F. 

C. does not apply, 41 All 1=48 I C 

-Charitable corporations are subject 
to Court’s jurisdiction as they are trustees 
of the corporate properties. AIR 1931. 
Mad 12=53 M 737=59 M L J 770=33 L W 
113=Ind Eul (1931) Mad 235=129 I C 235. 

—Breach of trust is committed wiien 
the Mutawallis spend the income of the 
wanf nroperty for themselves against the 
provisions of the waqt A I E 1929 Alad 
635=Ind Eul (1930) Mad 388=122 I C 644 

In determining whether a temple 

is public or private, inam proceedings are 
of great importance; evidence of other 
temples should^not be considered as impor- 
tant, but strong evidence is necessary to 
prove it to be private when it is open to 
the public for centuries. The question la 
one of fact. AIR 1928 Mad 879=US 

I C 635* 

— S. 92 does not bar suit by religious 
Institution against trustees of diilereati 
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c. p. C (1908) SEC. 92 fCorfd; 

(10) Religious Endowment Act 1883 and S. 42 
of Specific Relief Act 1877 bearing. (Contd) 

funds for recovering a portion of that 
ZnAA I R (1929) Bmb 153=31 Bom L R 

^ 192=Ind Rul (1929) Bom 551=119 I C 773. 

' — Euclownient partly religious and 

S'S iS L 't 104;3I I. W 849.1rf 

Mut 305=122 i C 337. 

—Question of the true nature of an 

•”f rsf.;.TC?y "f f bTw “S 

° SSt ri91&.5 A L J281.H I C S6S. 

person can sue in his individual 

S'“;8Ml o i 9 ra.8l 0 w AM8..4, 

—In a suit for change of management 
reli«ious endowment, it is not the 
views of nfuiority entitled to sue but on- 
• a tim-rioces of trust that must be looKoa 
pnf 100=7, Lah 275=27 P 

to aV I R 115^,4 1 c 695. 

—The court has power to inquire 
rvl'ether simction is necessary when a 
3Ir*walli In- h-ased tin 'va,j ( property 
e,-ith ka.i’s consent 4< 

— Seolinii 9‘2 does not cover suit by 
idol iigainst P®rso’is interfering with its 
\ ‘I 1? 1929} ,A 120c2U AB d IB 7 
'’’■‘'ril-i' 215=1. B -f A 50 Civ=71 I C 420. 

—Existence of obvious tests such as 
the use 'bv'iho pulilie, vyorship by the public 
“t d otTeri'iius by tlielpublic should be found 
! 1 fr V doteriniiiing whetner endowment is 

r A. Private A 1 R 1924 Pat .502=5 P 
public 01 n - • - 031=76 1 C 89 

a Q2 of Code of 1008 and S 14 llel. 

Emiowments Act (XA of ISbo), so h;r as 
tf>e forms of relief to vvlucn obey rcla.e^are 

the same, otfer a choice peiwis iiiter: 

ested in the trust to proceed under either 
"division and a suit brought for removing 
Tlir. trn-tec witii the sanction of the Colle- 
f jx^uot bad because the Rave of the Dt. 
Court also is not taken under the latter 
provision. A suit for reuioval of a trustee 
" ..fter the coming mto force-ot 

AwmA, bodm B not liable to be dismissed 
-round that the !c;ive of the Code- 
! ;;;■ oiven in Nov. 19^S, when there was 

ItuHsW M L .J 

The management of tli$_ mausoleum 

mosmie ar.d khaniah of a re igious Alaho- 
Aedv who was the founder of a new 
•“vlious order and to whom there could 


C. P. C. (1908) SEC. 92 (Conkl.) 

(10) Religious Endowment ;Act 1863 and S 42 
Specific Relief Act: 1877 bearing of on S. 92 
of C P C (GojiJa) 

be no succession under any recognised 
rule, is a constructive trust created tor 
public purposes of a religious nature, such 
as a Civil Court is competent to interfere 
with. The offerings made at the mausoleum 
not to the sect of the deceased but to his 
memory belong to his heir.s^ and not to his 
followers. 4 0 L u 174=40 ! C 101. 

There are -three classes of cases 

which confer the right to enforce privilege 
hi a temple, (1) The object ot a suit may 
be to secure certain advantages to a, trust, 
in which case, any two person.?, with the 
Auction of the Advocate General or the 
Collector of the Dt. concerned can instx- 
tute a suit in that behaU (2) tim Hd. 
End Act empowers persons who 
hxterest in the temple to go to a Oowt of 
lAv for a declar.ation that the trustee is 
bound to carry out certain duties and; (.3) 
the third class of cases in which indivi- 
duals can claim rights, either as citizen 
m- as having a hereditary right * wor-ship 
in a temple or perform certain fe.stivaLs 
in which case the suit i.s reall.v for a direc- 
tion that the officer in charge of the trust 

should perform the duties according to 

mamool and the siuiotiou _ of Advocate 
General or the Dt. Judge is not required 
for its institution under S 92 of the C P 
Cocle or Ss. 14 and 18 of the Re!. Rnd. 
Act 3 L W 512=35 ! C 88. 

—Where a deed of endowment did 
not expressly state whether the temple 
built bv the executant was intonded tor 
mivate or public worship, but it was found 
? oA exAdusic evidence, that ,tlie execu- 
tant was anxious to obtain religious benefit 
for her soul, dial the ^ temple had been 
hom its very beginning open to the piio ic 
forworsliip and that the cus omary reli- 
• f-.-tivals had iieon oelobraled tliere 
S^a public. manner. Held, that under the 

ere;l"l 'fiS religions 

purposes. ; 

-Where, in a tint for a mere doeWa- 
fiou of the plaintiffs riglir to, the oihco 
of Dharmakarta of a teinple, it is toniid 
that if the plaintiif gets possession ot 
ti e office of Dharmakarta the tenants will 
Sv rent to him. and where no prayer ,s 
made for the recovery, of 
lands in the hands of tenants. Held, (hat 
= 40 of the Specific Relief Act will be 

is. oi I Where a scheme has. 

no bar to ^‘hy Ooui^ts under s. 539; 

“If “S 1882 {=B. 92, Civ Pro 

J iQos'i it -would preclude suits between 
Code 1908). It wouia^P right, which- 

with a charitA 
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€. R C. (1908) SEC. 92 (CoH/fO 

(10) Religious Endowments Act 1865 and S. 42 
of Specilic Relief Act 1877 bearing of on 

S. 92 Of C. P. C. (Coticld) 

able scheme settled by Court. A scheme 
once sealed by Court cannot be altered 
tixcopt by the Courts and then only on sub^ 
stantial grounds. A person cannot sue 
under s. 539. Oiv Pro Code merely to 
establish his rights as hereditary trustee. 
The High Courts and the District Courts 
in this country to which this jurisdiction 
is confined by s. 92, Civ Pro Code^ 1908 
possess the same practically unlimited 
jurisdiction as the Court of Chancery 
possesses in matters relating to the public 
charities, religious or otherwise. Where 
the rights of a person, whose prayer to be 
included as party to a scheme suit under 
s. 539, Civ Pro Code, 1882 was refused, are 
prejudiced, his only remedy would seem^ to 
be to induce the Collector by taking action 
under s, 92, Civ Pro Code, 1908. 10 M L 
T 356=21 M L J 952=12 ! C 449. 

— Though a suit to eject a trespasser 
from trust-property is outside the scope 
of and riiliefs claimable under s. 539 of the 
Civ Pro Code, 1882, yet a suit, wherein a 
breach of trust is complained of and the 
alienee denies that the property is a public 
trust for religious purpose! cau be tried 
under s. 539, and the alienee can be joined 
as a party to it. Such an alienee is a nece- 
ssary party where it is alleged that he has 
taken the property from the trustee with 
full knowledge of its character as a public 
trust for religious purposes and that he has 
for some years paii part of the income to 
and for the trust. 13 Bom L K 690=35 Bom 
470=12 1C 50. 


(I f) Miscellaneous. 

—Panchayat being a public body can 
he compelled by Court to produce docu- 
ments in its possession A I E. 1928 M 299= ! 
15 Mad 1=54 M L J 174=27 L W 611=108 

IG760 

-—Even where trust deed enjoins only 
one trustee Court can appoint additional 
trustees if interests of institution demand 
it, Court should respect rights of family 
members take part iu management A 
I E 1928 Mad. 955=(1927) W N 405=108 

I C U% 

—Application to Court to enforce exe- 
cutable part of a scheme decree tp one in 

e^ecutiQuaud order thereou is appealable. 
A I R 1928 Mad 61=39 M L T 579=27 L W 
32=107 1 C (14. 
^ include some of the 

xeliefs saactioned lovalidates suit onlv if 
omissiou is material. There is no reason 


C, P C. (1908) SEC. 92 (CoM) 

(12) Miscellaneou.s. {Conh'n 

why mere adflition of a -'dalm hliouif! render 
whole .suii liable be di.'<inisst;b. A I K 
1928 'vlad 205=39 M L T 1)28=27 L W 42= 

ICf7 I C 150. 

— 'Additirmtd prayer noi ruvered by 
sanction added and .‘•aibsi'<|uently ronyived— 
Suit is' not bad. A I. E licT Idad. Ii ‘*33=20 
L W 58l=(192n IM W X 759=106 I C 154. 

— Suit under S. 9;1 ment of 

t r e s passer s — pray e r for — i r nd o s i o » i r- f — ~ n o t 
proper-— withdrawn i of suit, seo A L R 1951 

L 178. 

.—Decree for damages for loss eaused 
to the Deva.sthanam by the trustee’s inis- 
conduct cannot be passed. A I R 1921) Alad. 

509=92 I C 521 

— Where an it under s, 92 prayer for 
possession is also included, Court is not 
justified iu returning plaint. Decree for 
actual possession against transferees from 
trustee cannot be psissed. CL (h) refers to 
reliefs ejusdem generis with those actually 
mentioned in s. 92. A I E 1925 A 683=47 
A 770=23 A L J G(il=L R 6 A 352 Civ 

=89 1 C 40. 

—A suit omitting some of the reliefs 
for which sanction wus obtained, cannot be 
maintained. AIR 1925 Mad 636=21 L W 
71=85 I C 1045. 

—Where defendants raised construc- 
tions on trust property which iiiterfered 
with public rights, suit by members of 
public some of whom were also trustees for 
demolition should be decreed. A I R 1924 
All, 850 =46 A 813=22 A L J 747=L R 5 A 
603 Civ.=8l i C 294. 

■ ' — Descendants ■ in ■ female, ■ line from 
founder of charity have an interest therein 
although not directly obtaining benefit. A 

■ I R 1924 P 0 221=51 I A 282=47 M L J 

■ 361=35 AI L T 189=47 M a84=L R 6 P C 
17= 22 A L J 983=26 Bom L R 1121=40 C 
L J 454=29 OWN 154=20 L W 803=(1924) 
M W N 749=26 P L R 1 (P C)=82 I C 804. 

—Beneficial interest in private trusts 
is vested in definite individuals wdiile in 
public trust it is vested in fluctuating 
body. A useful test for a Judge to apply 
to see whether the evidence satisfies the 
conditions of the private trust, is to ask 
himself whether any of the acts testified to 
by the witnesses could have been prevented 
or penalised by proceedings for trespass. 
Woodroffe and Ameer Ali’s Commentary 
on P C s. 92. Lewion on Trust. Ch. II P 
18 Ed. 12 Referred to. AIR 1922 All 519 
=20 A L J 789=77 I C 97« 

—Though Court has very wide powers 
uiiders, 92, it cannot impose a control which 
was not a part of the original trust AIR 
1922 M 409=(1922) M W N 620=70 I C 81. 
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c. P. C. ( 1908 ) SEC. -92 (ConUl) 
(11) Miscellaneous. (Gontd) 


C. P. C. (1908) SEC. 92 (Coudd) 
(il) Miscellaneous. {(Jondd) 


— Appellate Court, cannot dire- 
ctions -on rnattirs left undecided by trial 
Court. A I E 1030 Lah : 1050= 1*2 Lah L J 
199=31 P L E 1018/ 

: Piaintiil is' not :,eatitled to tempo- 

rary injunction on .the ground that inter', 
ference with collection of rent and breach 
(L’ r^eace is fearred A I R 1926 Cai 604=30 
G W N 214=94 I C 871. 

—In order to entitle the plaintiff to 
succeed in an action for damages under 
s.. 95 it is necessary that process complained 
of should have terminated in his favour 
or superceded or discharged. Section 95 
applies only when the attachment is actually 
effected though a separate suit lies where 
a larger compensation than Rs. 1,000 is 
claimed basis of the suit does not in any 
way differ from the basis on which the 
compensation is allowed excepting that in 
a suit the plaintiff: has to show that attach- 
ment was' applied for not merely on 
insufficient grounds but that it was so 
done maliciously and without probable 
■'cause. A I R 1925 Bom 357=4,9 B 629=27 
Bom L R 525=87 I C 1026. I 

— In an independent suit for damages j 

■ where, plaintiff ' was not a party to the J 
suit, it is,' not necessary to prove that the j 
prosecution was taken out maliciously and 1 
without probable cause suit will He in case j 
of wrongful attachment though made in ! 

, good faith. A I R 1924 Rang 302=2 R 181 | 

=83 I C 433. j 

— Where injunction was granted after j 
hearing both parties on sufficient grounds, ! 
and the plaintiff has not failed in Ms suit i 
it is uncertain if damages can be award- i 

ed. To allow a Court to come to a finding j 

inconsistent with and opposed to its prior i 

■ order— Such anamoly is not intended by s. 1 

■ 95. A I R 1923 Mad 352=17 L W 150=71 1 

I C 450. I 

—Tortious temporary injunction is a 
sufficient ground to a separate suit for 
compensation. In absence of sufficient 
grounds in an action under s. 95 (2) 

- malice can be Inferred if the plaintiff has 
suffered injury. AIR 1922 Lah. 303=45 
P li R 1922=69 I C 523. 

— Injury having been caused as a 

■ result or what was actually done though 
attachment was not ^ completed, may 
entitle plaintiff to claim compensation. 
Malice may be inferred from want of 
reasonable and probable cause in taking 

. legal action. In an action under s, 95 
plaintiff should have succeeded only if 
iudicial disposal is possible as such. A I 

■ R. -1922 Mad 206=45 M527=( 1922) M W N 
'■242=15 M L W442=30 ML T (H C) 269=65 

I C 760. 


-Arbitration — Reference to, in ^ suit 
under B- 92, if valid. See_ 1 ^ 

260=1917 P H C (J 93=38 I C 296. 


—Where a person builds temple either 
out of his own funds collected by subscrip- 
tion, direction by him regarding manner ot 
management and person by whom it is to oe 

, managed is 

— In order to make s. 92 applicable it 
is not necessary that the existence of trust 
should be admitted t>y the detenclaot.^ A 
R 1924 Pat 657=5 P L T 305=3 Pat 842=^80 

— ISfotice-Trustee a ward of Coiirt-If 
notice under S 31 of the 
Act necessary. See 40 Bom 

R 563=37 I C l86.Yauma, see li M 283. 

C. P. C. (1903) SEC. 93 

— S, 92 is .imperative and therefore 
conditional consent by Collector ^ is not a 
valid consent 17 Bom L R 625=o0 I G 17= 
39 B 580; 

—But once a valid consent is obtain«ed 
it is good for all the reliefs referred to in 
S. 92. 37 M 184; and it has been held that 
where the Collector refuses to give the 
i sanction it may be granted by the Advocate 
i General. 107 I C 130=A 1 R 1928 M 20d. 

I —The fact that in the United^ Pro- 
I vinces, the Legal Remembrancer is in- 
vested with the duties ot the Advocate 
I General is not reason why for the por- 
I poses of a particular suit the Local Go\ ern- 
! ment may not appoint the Collector or 
! any other officer to prosecute it, A I R 
1 1931 P C 121=(193t) A L J 369=35 C W N 
i 699=53 C L J 537=33 Bom L R 968=(1931) 

1 M W N662=Ind Rui (1931) P C 233=34 L W 
j 63=61 M L J 402=132 I C 745 P C. 

^ —It had been held by the Privy Coun- 
cil that the appointment of an Officer to 
exercise the powers conferred by 
and 92 on the Advocate General Mid the 
previous sanction by the Local Govera-^ 
ment to the exercise of such powers 
conditions precedent to the applicability 
ot S. 93; and that, therefore, a suit in- 
stituted without s^ch previous 
must be dismissed b2 M L J ^ ^ 

N 257=34 Bom L R 494=A I R 1932 P O- 
51=136 I C 46USJ A m P, C. 

It is to counteract the effieot _oS 

this decision that Act XI of 
been passed. Sanction of Local 
ment required by-amt pending at date 
of Pnblie Suits Valuation Act ( ^l 
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C, P. C. ( I908 )SEG. 94 

—Clauses (a) to (e):-Th 0 i'e is a eonflict 
of judicial opinion as to the power of 
Court to pass orders under clauses (a) to 
(e). The Madras High Court has held that 
the (-lourt has not got wider powers under 
S 94 in the matter of granting temporary 
injunction than those conferred upon it 
by 0. 39, S. 94 is governed by 0. 39 
which contains the rules prescribed. 92 
I C 615=23 L W 85=A I E 1926 M 258; 
see to the same eifect-^26 L W 899=38 M 
L T 358=102 I G 700=A I E 1927 M 687; 
and 109 I G 281=27 L W 418= A I R 

1928 M 491. 

—The Allahbad High Court also 
takes this view. 37 A 423. But the Lahore 
High Court holds that the Court has an 
inherent power to act ex debito justice 
even in cases not prescribed by rules 2 L 
L J 283=55 1 C 403; see also 73 I C 909 
=A I E 1923 L 144; and A I E 1927 L 833 
=9 L L J 536=107 I C 753 and the Patna 
High Court follows the Lahore view as 
does the Sind J C. Court see 1919 Pat 
H. C. C, 302=3 Pat L J 45G, and 3 S L E 

128=4 I C 609. 

— The Bombay High Court has not 
expressed any view as to inherent power 
of Court, but see 16 Bom L E 676 
'"r =27 I C 56, 

—Clause (c);— A Civil" Court cannot 
stay crimiusil ; proceedings by an interlo- 
cutory iojuuction unless the existence of 
very special circumstances is proved by 
the par tv applying for the same 32 C IV 
:X 576=112 I C 712= A I E 1928 € 464 

=55 C 978. 

— Xor can a Court restrain a party 
from bona tide exercising his statutory 
■rights e. g, under s. 40 of Bengal Tenancy 
Act. 5 Pat L J 71=1919 P D C C 4&1. 

—The Court will not ^rant, an 
'’•’ferlooutory injancliou restraining pro- 
cecdir.gs which are null and void although 
thi- saujo be vexatious. 23 C W N 811. 

—And a mere appreliension of inter- 
ference with; the plti’s right does not 
:<u,stifv the grant of an injunction 30 C 
W N 214=94 I C.; 871=A I R 1926 C .604. 
As to penalty for disobedience .of an 
injunction see o: 39, r. 2. 

—Otlier interlocutory orders:— Ah order 

ciirecting furnishing of security and sub- 
lijipion of accounts- is an interlocutory 
order un.jer Cl. (e).of s. 94' and' not 
ninlKi- 0 oy, l and could .noi be inter- 
lered wuii in revision ,17 C W N: 3 18= 17 

I C 361. 

c. R c. (1908) ‘spc n ■ ■ • 

/I \ /' appeal lies under S* 104 

s i'efusing relief .under 

do as a$- from one granting. /such 


C. P. C. (1908) SEC. 95 (Conki) 

relief : 25 BI L T ,46=49 I G 86. see alsc) 

■ 111 C 917 .and 21 I C 756. 

, — Action for dama;?cs:— In ordnr ^ to 
entitle the pi if to H,ieeeed in an aclioii 
for damages under s. 9i.' it is noci^ssury 
that proces.s comi;i:!.inud of shmild leivo 
t.ei’minated in his f.iv'Uir <u* supor<Hidi'4l or 
discharged, B. 95 "appiios only when t.!ic ■ 
attaoiinieni h, aetirdly rdl’eidod though a 
separate suit lies where larg' r eompen- 
sation tlian Es. is ehduied. Ire^is of 
the suit does not in any way ddltny frcen 
the basis on wliich the eofujMnoation is 
allowed excepting that i?i a suit the pUL 
has to show that atteidimerit W!is apjdied 
for not merely on iiisnllirient ground hut 
that it w:iH also <lone uialirioti-ly and 
without ju’obablo eamse 27 Bom L 525 
=87 LG 1026=49 .B 629., 

i — A person whose pro|‘»ijrty was 
* attached wrongd’ully can claim Lv.mnees 
I from the attaching crctrifor though tmllng 
j bona fide : 112 i 'G 848= A I 1( 1929 L 209, 

i — That the deft, was atdujdily abtnit 
to dispose of iiis property is sullicimit 
justify /attachment before jrdgiuvnt. but 
not his mere straightencri oire.UiusK'nice'i: 

9 L W 69=25 BI L d 45=49 I C U. 

—A claim made in counter aiildaGt 
for compensatifui for wrungfni aitaclu.uuii; 
of ]U’operty before judagmeut is no bar to ,1 
suit for damages. B. 95 acts as a bar only 
if either (•“ the ct)i)diti)-ns !ncnti<u;ed. 
therein have been fi’lliiled: lS-^2si B! V/ IX 
192=11 L W 479=27 M h T 259=38 
i\i' L J 321=35 I C ISfi. 

—No damages will l-e awaaaled in ,‘ui 
independent suit merely ^ <ni the groin id. 
that an injuncliun was issiKid preo-uniug 
him from doing what was subs* tpnuttly 
held to be within his rights, exfop? in oar.e 
of malice or want of iirobaidt.; cause. 
Tlure is no inconsistency wiili sub -:-eciieui 
1,2) of S. 95 G P 0 and arl. 4b of limita- 
tion Act 1908 respecting the above proposi- 
tion : 46 0 L J 455=106) 1 G 27 7= A I R 
1928 C I see nlso 18 G W K 1189=21 G fi 
J 68=26 I G /296=42 C 550 and the ernes 
discussed therein. 

— In ail iridepcuidcnt suit fer 
damages where " pith was not a party 
to' the suit, it is iiot^ necessary to prove 
that ' the 'prosecution was iuken out. 
maliciously and without probable cause 
suit' will lie in case of wrongful aliatdjiiient 
though made in good faith. 83 I G 433=A 
1924 E 302=2 R 18 L 

, -.-Suit for damages can lie for 
having ; yyrongfuiiy obtained temporary 
injunction on insufficient -grounds: AIR 

. 1 1927 C 247=100 1 0 319=53 C 1008.. 
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C. P. C. (1908) SEC. 95 iContd) 

—Amount of damn!?es to be awarded 
by Bombay HighCourt is not^limited to 
Rs ICOO as by virtue ot Rule .029 ot tliat 
Court" S. it") does not apply to suit under 
the ordiiiiwv civil iurisdietioii: 28 jjOit. b 

B 1077= A I R 1926 B ,523=97 1 C 763. 

having been caused as a. 

result of what was actually done, though 
attachiiLent was not. completed, rmiy eniUie 
Tilfirto claim corr.pensatiou. Malice may 
] n. isifi-wred frons want of reasonable and 
r.-'-ilH']-, in taking legal action. In 

IjV ilfi tnolor s 95 plff. should have 
In.'-c'ded oniy if j^idicial disposal is 
■-If til as simi 15 L W 442=6G I C 760 
W N 242= A 1 R 1922 M 
= ■ :,206=45 M 527. 

— (leoeral damages such as damages 
for defamation or humiliation are _ also 
included in expense or injury in s. 9o for 

""-t'S'CcS, I 

Xf no evirlence as to the damages i 

suffered is i'orthaoming, general d.'jmages 
a-ui iiR nlaimcd in an action tor damages 
undi't s' 95; 24 L W ■252=97 I C 034=A 1 R 

.1926 M 952, 

--III a suit Ihu’ damages for attaGlinient 

before judgur. Ill, the pi If. is l.om.d to pro. 
ve want of reasonable and probable cause 
fnr anulviu" for attachment and malice iu 
fact- ” M 598; see also 32 51 170. 

—But any person, when he unlawfully 
interferes with the exercise of property 
riehta of another, commits an act ui the 
nature of trespass to property and is liable 
in an action for trespass; it is not necessary 
for the plff. iu such a case to prove 
flnv malice or want of reasonable or pro- 
Sie cause. 16 C L J 31 

Quaere whether independently of 

‘ S 95, upon proof that a person maliciously 
and 'without probable cau.se asked for an 
attachment before judgment and obtained 
-it "by making untrue statements to the 
Court a cause of action in the nature of 
rmliciouH prcsocution would arise. 59 C 
ShG G W N 447 (449)= A ! R 1932 C 821. 

— Compensation:— There is nothing in 

lan<^uage of s. 95 to exclude conditiunal 
attachineiits of the class contemplated by 
0 XXXVIII, r. 5 (3) froiTi its operation. 
In sncii cases, compensation may be award- 
. 35 C W N $U. 

In a suit for compensation the plffi 

must prove actual malice in addition to the 
facts reaulred to be proved by s. 95. 

^ . 35 M 598. 

—-The passing of an order absolute 
for attachment before judgment under 
• 0 XXXVIII, Civil Procedure Code, does 
not" p"reclud 0 the Court from entertaining 
an application under s. 95 Civil Procedure 


C. R C. (1908) SEC. 95 (Gonid) 

Code for compensation for 
attachment* ''193!) M W N 954. 

— S. 95 C. P,, G. deals only 
of compensation not exceeding Rs. luJ.^ 
and the section cannot be api-died to cases 
where a security bend for a larger amemnt 
than Rs. 1000 has been given. A L K 

Mad 839. 


—■Gompeo satin II may be given tor 
improperly obtaining a temporary attach- 
ment, though the same is set aside on 
notice. 25 M L T 4§. 

— The order for payment of com- 
pensation for unreasonable arrest before 
judgment on insufficient grounds is 
independent of the decree iiy the suit 
and the proper procedure is for the 
Court to make a separate order, the 

' amount of compensation can, how- 
! ever, be set off against the 
I amount: 21 I C 756. 

— Compemsation can only be granted 
by the Court which disposes of the case* 

3 W R Mis 28 followed in !6 C W N 540. 

— Injiinction.— The issuing of an injune- 
tiun is a judicial act; 46 G L J 45D=10b I 
C 277= A ! R 1928 C I. 

— Tortious temporary injunction is a 
sufficient ground to a separate suit tor 
compensation. In absence sufficient 

grounds in an action under s. 95 (‘T malice 
can be inferred if the pitf has sutfered 

injury; 45 P L R 1922=69 I C 523=A I R 

1922 t 

— Where injunctiou was granted after 
hearing both parties on sucfficient grounds 
and the plff. has nob failed in his suit li 
is uncertaiu if damages can be awnirded. 
To allow a Court to come to a finding 
inconsistent with and opposed to it prior 
order such auomalj” is not iuteiided: 17 u 

W150=A I R 1923 M 352=71 ! C 450. 

—An application under S. 95 does 
not bar a subsequent suit fur damages 
caused by reaping and removal of the crop 
from the land which the plauitiff by the 
court’s injunctioii was forbidden to enter. 
In such a suit the cause of action is 
trespass, and there is no need to ^ prove, 
malice. The injunction is an incidental, 
nob an essential circumstance. It is not 
the proximate cause. The suit barred ^oder 
S. 95 (2) and the application under b. 95 
must be ejusdem generis with f he same 
cause of action 1932 M W X 536=A L R ! 932 

. ■" 973 -.' 

— LimitatiOH:— Bombay and Madras 
High Courts hold that art. 36 of RmU 
Act. applies 38 M B J 324; and 23 BI 6-U 
and 6 Bom L R 704 

—A suit for damages for wrougfulir 
ohtaxniai a temporary injunction is govenied 
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C. P. C. (1908) SECTION 95 (Oondd) 

by art. 42 and time runs from ihe date 
when the said injunction ceases; 42 C 550. 

—Negligence of judgment-debtor:— A 
decree holder cannot make the judgment 
debtor liable in execution for negligently 
allowing the decreed house to be burnt 
down 33 I G 520 following 5 C I R 522. 

C.P. C (1908) SEC. 96 

Synopsis, 

Appeal from orders. 

Appeal shall lie— right of appeal, 
Porum of appeal. 

From every decree. 

( a ) Amended Decree. 

(a-1) Award decree based on. 

( b ) compromise Decree. 

( c ) Declaratory Decree. 

(c-2) Decree passed on award. 

( d ) Decree passed on review 
( e ) Exparte Decree. 

( f ) Pinal Decree. 

( g ) Alortgage decree. 

(g-1) Hallity Decree. 

(g-2) Partition decree. 

{ h ) Pre-emption Decree, 

( I ) Preliminary Decree, 

( J ) Small Cause Court Decree. 
Joinder of parties in appeal. 
Jurisdiction of Court passing the 
decree. • 

Letters patent. 

Limitation. 

Practice and Procedure. 

Save as otherwise provided. 

Scope of S. 96. 

Special Acts & Begulaticns as to 
appeal. 

Valuation see (3) Forum supra. 

Who may or may not appeal. 

Words and Phrases.. 


( I ) Appeal from orders. 

^ —Order setting aside execution sale 
in that notice to the auction-purchaser is 
appealable. 3 Lah L J 463=62 i C 986. 

« ,, order setting aside the decree 
ot the lower Ooiirt and directing a r-^^-trial 

of the suit with reference to the entry in 

t^Iie Eecord of Rights published after the 
decree is an order in the exercise of the 
niherent power of the Court and net 
iiiiiier 0 ^iLI r 3 and therefore an appeal 
lies tl erefrom under s. 96 read with on 

AIE 1923 Cal 60C=37 0 L J 49 

, i C I03S. 

witaj ie: ■" 7*; 

rep.e«i„l,,,ilve „r , deceased plamtV’S 

not conclasiveiv determining the rights of 
therarues. Hence remedy bV waj of 


C, P. C. (1908) SEC. miOo'Hfd) 

Appeals from orders (Confd) 

revision lies A I R 1924 Mad 813=47 M 
L J 370=35 M L T 82r(1024) U W K 763 

=80 1 C 942. 

— No appeal lies from an orden* as to 
costs unless a question of prifuaple is 
involved. A I .R 1924 All 794= L l{ 5 A 573 

Civ=80 I C if- 

— Appeal lies under s. 96 though not 
under s. 104 (1) (b) from an order issu’mg 
arrest warrant ;igainsi- judgintintolebtor. 

A 1 R 1024 Lah. 360=73 I C 7,66. 

—An order striking off the name of 
a party is in siihstance a decree ihoiigli jiiot 
one in form. The proper reined.y of the 
aggrieved party is bv tippeiii ;mU not hv 
revision. ,A I R 1931 All 333 f2)=(193l) A 
L J 181=lod Eul fl93i) All 388=131 I C 54S. 

— An appeal against a remajH,! order 
will lie even after’ the decision of the 
lower court in cou.seqiience of the remand 
37 Mad 29= 21 M L J 1063;T0 L T 437 

=12 ! C 614. 

Dessenting from 36 C 762 and 
32 C 1023. 

—In deciding whether an appeal is 
competent the substance of the ’order 
should be looked at and the provision of 
law quoted by th? Court passing the order 
is not 'decisive 24 M L J 477=13 MLT 
A>,,.h47=a913) M W N 382=19 1 C 44S. 

^ '—An _ appeal is incoiispclcnt n.ed 
should be dismissed "where evert i'f if; were 
siiceessful it -would be' fruitless 15 I C 519, 

—Interlocutory orders 'intermediate 
between preliQ,iinary and ihiai tles'rmes ure 
not appealable. 17 C L J' Gu5=13 .1 0 170. 

— Order that no w’arrant of attachment 
should issue by a certain date— A ppeal — 
see 101 P L R 1911=9 Imi Cas, 823. 

—Order passed under wrong niie of 
C P C—Elfect— Appeal— see 9 Ind. Cas. 41 L 


( 2 ) Appeal shall lie-Riglit of appeal 

—There is no definition of appeal in 
the Civil Procedure Code, but anv annlica- 
tion by a party to an appellate Court, 
asking it to set aside or reverse a dcci.^ion 
of a subordinate Court is an appeal 
within the^ ordinary acceptation of the 
term, and it is no less an appeal because 
it is irregular or incompetent. 59 J A '>88- 
63 M L J 389=36 C W N 803=34 B h % 
1065=36 L W 7=1932 A L J 643=9 OWN 
681=1932 MW N817=55 C L J 528=137 I C 
529=1 E 1932 P C 195=33 P L E 621=1 I 
E 1932 P C 165=A L R 1932 C 435 (P C). 
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C.KC (itCIS) SEC. % (Conm 
(2) Appeal shall lle-li^ht of appeal (Contd) 

—A right of appeal must be given by 
statutory euactnient. 40 Cal 21=23 M h J 
27felCi C W N 961=10 C h J 245=12 
M L T 195=(1912) M W N ^781=14 Boxn. 
L R 8BB=10 A L J 271=5 Bur L T 205=0 L 
B R 150=B9 I A 197=16 I C 188 (P C). ! 

— It cannot be assumed tliat there is a 
right of appeal in every matter which 
comes under the consideration of a judge. 
Such right must be given by a Statute or 
by some authority equivalent to a statute. 
Consequently if the right of appeal is 
challenged it is incumbent upon the 
appellant to establish the right to appeal. 
But unless the objection was obviously 
sound the appellant could hardly be 
expected to answer by anticipation the 
grounds that might possibly be assigned by 
the respondent in support of the objection. 
The practice therefore usually followed 
in the Calcutta High Court has been to 
require the respondent at the outset to 
indicate concisely the ground upon which 
Ms objection is based. 14 C L J 489=12 I C 
745. (not folic wing 8 B 287). 

—•Eight to appeal exists in all civil 
proceedings though not called suits, iniless 
it is oxpre.ssly barred by the .'Code. A I R 
1929 Mad 223=29 L W 237=(1929) M W N 
62=56 M h J 387=lnd Rx.d n929) Mad 
425=11516345. 

Tlxe test for finding out whether 
a defenciant against whom the suit is 
dismissed has a right of appeal is to see 
whether t lie appellant x.s ng^o’ievcd by the 
decree inspite of the dismissal of the suit. 
It is opu!t to the parties to go 1)ohind the 
decree and see wlrit really the ad indication 
was. Itd3 M W N 690=i4 M L T 189=21 
i C 15 following 9 C W N §84. 

— And siib.seqaenfc enactment during 
the pciideucy of a Huifc mnnot take away 
the right of a]>pc:d wliich is a snb.stan* 
tive o!Kj, A I R ipgO.All 706=^1930) A L J 
842=52 A H8fi=Ind Ru! (1931) Ail 38=I28'I 

■.■C390. 

—The appellant has aright of appeal 
tbongh p)ne of hi.s groiind.s of appeal is that 
the decision on i.ssue xvhether the case was 
covered by s. 144, C P C was wTong A T R ^ 
1924 All G4=73 I C 602. 

— Tlier.j is xm rights of appeal to a 
party against a decision in his favour on 
the ground that one of the findings is 
against him. 24 I C 36. 

—But there is a coiillict of opinion on 
this point as to which see S 11 Heard 
and Decided — Ad- verse findings 

—In an ejeetment suit agrunst several 
defts. it was found tiiat one of them was 
a benajuidar of several others, and the 

%tl ii. (x.) xin 




C. P. C. (1908) SEC, 9* rCo«<^; 

(2) Appeal shall fie-ltight af ap peal, ' (Conti!^ 

Lower Court passed a deexee in favoiu* 
of the plffs, making all the defts. liable 
for mesne profits and costs. Upon an 
appeal having been preferred Ixy the 
benaxiiidar deft, alone against the whole 
decree Held that the appeal waB*maintaiiw 
able and as the ground was common to 
himself and the other delis so far at least 
as the question of mesne pi’oiits was co- 
ncerned, the whole case came under 
reviexv in appeal inasmuch as there could 
be i:o decree for mesne profits without 
one for possession. 19 C W N 1.319=21 C 
L J 261=28 I C 343. 

— A vendee applied to withdx^aw the 
money desposited by the pre-emptor 
under a pre-emption decree. He again 
made another application saying that he 
had changed his mind and would not 
take the money deposited. He then filed 
an appeal against the decree. Held, that 
by simply making the application to 
withdraw the money the vendee did not 
accept the decree and did not lose his right 
of appeal. 13 A L J 677=29 I C 432. 

— Person not a party to suit nor 
his representative has no right to appeal 
79 P R 1919=12 P W R 1919=4'? i C 38L 

— Party against whom suit is di-uaiss- 
ed, if can apxxeai see 22 1 C 961. 

— Disniissal of suit — Test of finding 
whether defendant is entitled to appeal 
—Open to parties to go behind the decree 
and see what the decision is. See 2! ! C 15. 

— Flfl*. claiming Mternative reliefs 
obtaining a decree— Right of appeal. See 
19 G W N 102=29 I C 429. 

— Right of appeal — Comstruction of 
. statute see 21 M L J 631=9 M L T 259=9 

I C 937, 

—Suit against villagers and Govt, for 
declaration and in|iinction in respect of 
channei— Decree— Ko appeal by Govt. — 
Eight of villagers, se e (1914) M W K 788= 

26 I G 18. 


(3) f ormu-of Appeal. 

—No appeal lies to ' the Dfc. Judge 
from an- order of the*' Recoi*d ' Officer. 

29 ! C 42f 

— Buit^ on contract— Decree by Coxxrt 
having jurisdiction in. the place whcTO 
the contract was made— Transfer of jurisdic- 
tion after decree — Appeal - hkxrum - J ur Mic- 
tion. See 37 Mad 477=24 I C 519, 

— The appellate Court can dismiss an 
appeal 1 hough originally remanded for 
taking additional evidence if it afterwards 
find that it cannot stand, AIR 1931 Cal 
353=34 G W H 839= Ind Riii (1931) Car450= 

' ■ ' 131 I C 562. 
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[C. p. C. (i9CIS) SEC, 96 (Contd) • ] 

(3) Foriira of appeal 

— Relief asked for caBcellation of 
deed— -Iiicidental relief —Appeal to District 
Judge— Jurisdiction— see 8 A L J 660-83 
A 634=1 MX 934. 

—Suits according to revenue payable 
on the land— Same on appeal— not accord- 
ing to amount payable under decree, see 
10 P L R 1914=23 I G 89=21 P W R 1914. 

— What determines the forum of 
— ^^Decision of trying Court as to valuation 
of suit— Appeal-see 14 OWN 343=5 Ind 
Cas 18. Aggregate value of reliefs e^tceeding 
Rs. 5,0C0— Appeal to High Court— see 8 A 
. L J 266=9 Ind Cas 574. 


(4) From every decree. (Conid) 

(h) Compromise Decree (Conkl) 

-Bat whore in.sjdte of iho objection of 
one of the parties to a conipromiso tluit he 
only consented to c?xecute a sale-deetl 
outside the court In consideniiion ijf the 
plainiilf with>drawing the snii and di<I not 
consent to a decree being passed against 
hoin. Held that an appeal lay agairist tlui sale 
decree and that an S. DO, el. (3) if tiie C P 
Gode(V of 1908) did not prohibit it. 27 M 
LJ 173=10 M3i T 125=1 L W 541=25 I 
C 56. Partition suit— Compromise eweent 
some of the parties— Appeal by person not 
parties to the coinproniise 27 i 0 242. 
An order directing the appointment of a 
Commissioner with the Con.seiit of parties 
does not come under cl (3) of H. 96,29 M B 

■ T I ri 


( 4 ) From every decree. 

( a ) Amended decree, 

— Where a decree is amended a party 
affected by the decree %s amended has 
a right of appeal against a decree in the 
amended form 11 N L R 92=29 i G 589. 

( a-1 ) Awardsy decim based on. 

Where the decree is not in excess of 
the award and where the award is made 
through intervention of Court. It cannot 
be treated either as a compromise under 

r. 3 0 XLIII or an order appealable under 

s. 104(1) (f) AIR 1924 Bom 324=26 Bom 

BE 171=79 I C 723. 

—An appeal from a decree on an 
award in so far as the decree is not in 
accordance with the award, A I R 1930 


J 219=30 I C 357. 

—A Judgment obtained by consent of 
counsel acting in court in a matter within 
their authority cannot form the subject of 
appeal. When consent of the Counsel was 
accorded when the Judge intimated that 
ohe would otherwise decline to entertain 
that motin it is not free and fair but 
constrained and involuntary acquiescence 
in a court of trial which the Court has 
decided to adopt 31 0 L J 283=24 C W N 
454=56 I C 54L 

— Compromise decree can he appealed 
against by a person not a party to the 
compromise 22 0 L J 333=20 C W N 178=31 

I C 426. 

— Compromise decree- Appeal jtgaiiist 
— When lies— Vakalat Containing power to 
Compromise. See 41 Mad 233=22 M L T 
149=41 I C 429. 

— An order made by consent of parti- 
es, is not liable to bo chailenge<I by way 
of appeal. The principle is now embodied 
in sub-section (3) of B. 96 of the C P 
Code. A pleader in charge of a ease, can 
in certain cases exceed his authority iii 
compromising a case, 30 G L J 331=57 


—Decree in accordance with adjust- 
ment are decrees passed with the consent 
of party within the meaning of s. 96 (3) 
and hence no appeal lies therefrom. A I 

R 1922 Lah 309=3 L 175=66 I C 258. 

— Consent decree still remains a 
consent decree-passed on consent oinginally 
given but afterwards withdrawn. A I R 
1921 Mad 696=16 L W 155=(1922) M W N 

83=66 I C 837. 

— Consent decree ceases to be a consent 
decree if consent to it has been caused by 
the compulsion of the Court. A i li 1923 
Lah 129=69 I C 651. 
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C P. C, (1908) SEC. 96 

(4) ftm every decree. (Oontd) 

(b) Compromise Decree* (Coritd) 

—The Judge does no fe become arbitrat- 
or ill a case wherei® he is asked to dis- 
pose it oflO in a particular manner oy the 
parties unless they agree to abide by hia 
decision. A 1 E 1924 • Sind 134=18 S L E 

306=76 I C 309. 

*~-Order 'passed, with, the .consent 
of the Pleader under a mistake of 
fact can be set aside only if grave 
injustice is established. A I E 1923 P C 
184=40 C L J' 272=47 M L J 164=18 L W 
437=26 Bom L E 189=46 M L J 160=33 M 
L T 376=5 L E P C 30=77 I C 355. 

— Person who is not a party to the 
compromise can appeal against the decree 
based thereon if he sustains injury thereby. 

A I R 1925 Cal 421=40 C L J 535=85 1 C 168. 

—Appeal does not lie from order 
recording compromise after the decree has 
been passed thereon. AIR 1926 Cal 412= 
29 C W N 928=87 I C 248. 

—Appeal does not lie from decision 
‘•based on an agreement by which the parties 
agree to produce only documentary evidence 
and to be bound by the decision. A I E 
, 1926 All 90=L E 6 A 541 Civ=89 1 C 586. 

—Decree passed in terms of the 
agreement arrived at by the parties during 
the pendency of a suit is a consent decree 
and as such no appeal lies therefrom, A I 
E 1926 Bom 39=27 Bom L E 1279=91 IC 294. 

—The only remedy by which an 
objection can be taken by a party to a 
compromise is either by review or by a 
separate suit and not by way of appeal. A 

I E 1926 Cal 512=91 i C 620. 

—Mere approval of the appointment 
of certain gentlemen as a committee of 
management by the piaintilfs does not make 
the decree a consent decree when either 
, party do not consent to the conclusions 
arrived at by the Judge in other matters, 
A I E 1927 Lah 382=100 I C 8J8. 

—Appeal lies as to the exact nature ? 
Of the compromise in dispute, AIR 1928 
Cal 108=46 C L J 353=1 OS 1 C 529 

deci-ec passed for inaintenance 1 
of illegitimate daughters against their 
father^s family wnth the consent of the 
opposite party though not entitled to it. is 
no consent decree and appeal therefrom is 
a breach of agreement, thus disentitling 
the daughter to maintenance. A I E 1928 
Mad 127=(1927) M W K 750=53 M L J 861= 

107 I C 419 

«"An appeal lies against a consent decree 
passed ex parte, by a person not a party 


C. P. C. (1908) SEC, 96 (Oonid) 

(4) From every decree. (Co?i^d) 

(b) Compromise Decree. (ConcUI) 

to the compromise by his absentation 
from appe«arance. A I R 1928 Mad 922=: 

■ 108 I C 7S4 

—S 96 (3) does not take away the 
right to appoal by a person who denies 
that he was a party to the aikgod com- 
promise. A I E 1929 Sind B2slnd R«l 
(1929) Sind 53s:|I4 I C lib 

■^Appeal lies against an order directi n| 
that a, consent decree be passed, not limited 
merely to the property in dispute^ A I E 
1929 Sind 32=Ind Rul (1029) Sind 63=114 

I c mu 

-•“Appeal lies from a decree on com^ 
promise by a person on whose behalf the 
suit was compromised by a party without 
authority. A I R 1929 Oudh 386=6 0 W 
N 604=4 Luck 562=Ind Rul (1920; Oudh 449 
(.F B)=n8 I C 753» 

— Where parties agree as to the 
procedure to be adopted to come to 
decision on merits and also agree that suck 
decision will be binding, the decision not 
being an adjustment under 0. XXIII bar^ 

a right to appeal there form. Nor is 8. 26 
Contract Act. applicable to such an agree- 
ment. AIR 1929 Oudh 451=6 0 W N 771= 
Ind Rul (1930) Oudh 26=120 I C 826% 

— It is within the competence of the 
Court to set aside an interlocutory order 
made by consent, if a proper case is madh 
out by an applicatior* in the same suit. A 
I E 1930 Bom 362=32 Bom L E 667=Iiid 
Eul (1930) Bom 361=125 1 C 69t 

-^Compromise of suit by, agent without 
authority— ^Order recording compromise In 
the order issuing decree— Appeal See 212 
F L E 1914=96 P E 1914t24 I C ^1% 

( 0 ) Declarator}^ Decree 

—Person having no title— Beclaratbry 
decree in wide t'erms— No right to appeal 
against^ ' 28 M L J 256=26 I C 

{ } Deeren p4smd on An;&rcl. 

—See tinder ( a*!') Awards'' supla’, 

{ d) Decree pasmd on Uevicitx 

—Appeal does not lie from original 
decree and reversed in a review, the deci- 
sion in a review again being set aside in 
appeal, thus restoring the original decision. 
A I E 1925 P C 174=6 L II P C 128=26 P 
L E 526=89 I C 185. but see 85 P R 1S9I. 

— Where an ap plica! ion for review of 
a judgment is granted, and an order passed 
thereupon, the original decree is super- 
seded. Held, therefore that where the 
original dfecrefe wai»‘ modified upon review 
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C. P. C, (1908) SEC, 95 (Cpnkl) ^ 

(4) Efoin every decree. (Conid) 

(e) Expafte Decree. {Vontd} 

by the Court which passed it and an 
appeal was filed from the original decree 
and not from the order upon review, the 
appeal could not be heard inasmuch as the 
decree under appeal had ceased to exist. 

34 A 282=9 A L J 183=14 I C 472. 

— ‘Bxparfce decree pas^d in an .applica- 
tion, filed under para. 20, Sch. it. of the 
Code is appealable. A I B 1928 Mad 969= 

. 55 M L J 262=29 h W 490=112 ! G m, 

; ( 6 ) Exparle Decree, 

^In an appeal from exparte decree 
'Appellate Court is to look to the merits 
.only and whether there has been proper 
..service of summon is not a subject matter 
of an appeal but of special proceeding 
under 0 IX. A I B 1924 Bang 137=2 Bar 
L J 282=2 R 108=79 I C 506. 

—Exparte decree— Appeal from— 
Remand for further evidence,— Appellate 
'Coart, powers of. See 34 I y 493, 

•—Dismissal of suit in the absence of 
defendant— Exparte decree— Bestoration, 
application for— Bemedy— Appeal against 
decree— No iiiterferance in second appeal. 

39 All 143=36 I C 277. 

(/) Final Decree^ 

, —Suit dismissed against minor defend- 
ant not represented does not amount to a 
decree and as such no cross appeal lies. 
A I B 1929 Cal 669=33 C W N 742=124 I C 75. 

—Where the order in a decree was 
that certain defendants are not liable for 
mesne profits appeal lies from a decree 
and not against judgment AIR 1924 
Cal 1006=39 G L J 251=81 I C 527. 

—Appeal lies against decision whether 
iUch decision was in labour of the 
plaintiff 'or not in a suit for rent where 
the plaintiff s title was proved but rela- 
tion of tenancy disproved, 33 C h J 384= 

63 I C 520. 

—Appeal lies against decree making 
defendant’s liable for their oWn costs on 
withdrawal of claim against some of them. 
18 M L T 460=( 1915 ) M W N 1021= 

3 ! I C 312. 

-“Order declaring a suit has abated is 
4 decree and hence appealable, 30 M B J 

I C 372. 

(i) Pi^eUminar^ Decrsei 

preliminary decree caiinot be 
appcniec! against after the passing of the 
nna! decree. But appeal may be allowed 
lo be so amended as to convert it into oin* 
against the final decree. 33 C L J 414=25 C 
W K 776=48 C 1036=61 I C 9ij 


C. P. C. (1908) SEC 3l^{Cont4) 

(4) from every decree. (Cotdd) 

(i) Preiiiifinary Decree. , (Concld) , 

— Preliminary decision without decree 
being drawn , up is not a preliminary decree 
and no appeal lies there fro iil 15 I C 935 
.. =8. N i i n, 

—If there has been both preliminary 
and final decree and suilielent lime is avail* 
able to appeal against both ihe tiecroes, 
the proper course is to grant a rcasonalilo 
time to the appellant within wliicli to 
.amend his appeal. Appeal having been 
filed against the preliminary decree before 
final decree was passed subseoueiit inissuig 
of final decree' does not affect a]ipcal against 
pr,elia:inary decree. But the final decree 
would fall H preliminary decree be set asido 
in aiipeal. A . I R 1925 Bind 178=18 L R 

153=78 I C 978. 

—The pluintilf sued for damages for 
breach of contract. The defendant claimed 
a set off The lower Court decided on 
a preliminary issue that the plaiiitiif’s 
claim was barred by limitation; Held, on 
by the pllf , (i) that the suit was one 
embracing both the ^ claim and the set-oif, 
and hence the decision of plif’s. claim 
was not a decision of the suit ami therefore, 
no decree could be passed, (ii) tbai no appeal 
lay under B 96 of the 0. P, C. (Act ¥ of 
1908) and it was also incompetent, for want 
of compliance with the provisions of 0. 41 
R 1. Preliminary decrees are passed when 
after the decision of the suit, the Court has 
to stay its hand in order to work out the 
consequences on which the complete dis- 
posal of the suit depends. They are en- 
umerated in 0 20, Er 12 to 16 and 18 and 
in 0 34, Er 2 to 5, 7 and 9. 19 I C 922 
■ ' ■ ■ =6 S I E 281. 

(j) Small Cause Conri Decree* 

—But where a suit in the 
nature of a Small Cau.se suit ia insti** 
tuted in a Court the presiding officer of 
which is hot invested with Small Cause 
jurisdiction and is decided as an ordinary 
suit by 'the ‘Successor of the first officer 
who is- invei^ted with such jurisdiction, the 
nature of the' suit is not altered and wn 
appeal from ’ the decree to the Bistricl 
fJudge is competent. 51 I C f6T. 

— Suit of Small Cause nature tried 
as regular suit by mistake by Judge havnig 
■small cause powers— Decree— Appeal— see 
IJ B R 1907, Provincial Small C;iuse Courts 

Act I. 

I — Appeal from decree in case trams- 

j f erred from Small (Jaii.se Court to illunsiCs 
I Court to' be treated as origimd suilJ'. 
I T-Sce 23 M L J 573=38 j^fad 2o=l7 I C 41*5. 
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C. P, C.;(I9II8) SEC. m {Vontd) 

(5) Joinder ' of Parties in appeal. 

—Plif, ' brought _a suit to ■ recover 
money against A {-lui Iv.. The first Court 
field that A was iiabie, A appealed agaiust 
that decree only against tlie plaintiff 
'aiid^ did , : not' implead K, The lower 
appellate Court held that A was noi 
liable but . that K was. Held that inspite 
of this finding, no decree :coiiId .be passed 
against K; the decree of the first Court 
dismissing the suit against him having 
become final, fi A L J fi 4)^=2 Ind Cas 552=JI 
A 521. 


(6) Jiifisdktloi! of Court passing the Decree, 

“Jurisdiction of first Court afier 
appeal presented and irt’ter appeal disposed 
of see 9 fiid Cas ISOrfS C W N J99. 


C. P. C. (I9i3) SEC. fi (Cantd) 

(9) Practice ' and Pfocedare. iCorndfl) 


—“Plea' not taken In grminds and nn». 
revised in the first court, can s jo allowed 
by appellate c'mrt. See 45 i* U II 




■ — Wlieu jarjsdlciioa ha.s^ been^ nsurpud 
by a Court, an appeal egaiii&i ^ its ordu' 
cannot be- Hucceh^^ully thd'eated iOi lim 
ground tliat the urtier lias made wiilciUt 
jarisdiciion; ■Jn__ other win/ds, a parly, who 
has induced a Court to act wilhout jiiiihdi" 
ction, 'cannot ' be perndtlcil, wjten the 
validity' of the order maile tV.r hi«‘' 
is chaUenged by. wjvy of appeal, to up 

an inconsistent position and to dvlcai me 
appeal by proof that the tnah r wns ma'lo 
without jurisdiction. 8-iud Cas 2d=l5 C 

:h i15. 


(7) Letters Patent, 

-~Aml merely because an appeal lies 
tinder the Letters Patent does ■ not -nece* 
ssurily mean that a simlhir appeal lies in 
every oilier case govorned provisioJis of C 
P C unless it is so allowed liy tlie Code 
itself. A I -II 1929 Hang 19h'r:Ina liul (PAhd) 
Hang 55=120 I C 693. 

— Ord-er supersedes order of lower 
Court whether confirmatory or reversing 
see 17 M L T 208=39 M 1196=28 I C 367. 


(8) Limitatieii. 

—Where a suit is time" barred l)ui the 
defence of iinntation is waived and a de* 
|cree is passed, such decree is a consent 
one, and no appeal lies therefrom. 39 M L 
J 68=22 Bom L E 1B13«24 C W' N 1055= 
(1920) M W N 366=18 A L J 625=28 M L 
T 97:: 12 L W 260=47 I A 200=56 I C 539 

(PC ). 



(9) Practice mi Procedurew, 

—Where tliere is a difference of 
opinion between the tivo Judges of the 
High Court hearing the appeal from iiiofu- 
ssii, the opinion of the confirming J iidge 
prevailsv A I E 1925 Mad 1032=21 L W 

721=86 I C 857. 

—If the review' is succesKfui to any 
extent •whatever, jun* appeal is pending, the 
proper course is to draw' a fresh decree as 
it appears in a final sha}>e^ Per >8uhv;nvardy, 
J.— Time may be given, if necessary, to 
file mi appeal from the final decree. A I It 
1931 Cab ■323=liid Ilul (1931) • Cal 434=3't 
C W K 1002=01 1 C 258. 


(li) Scope of tlie sectimi, 

—There is not to bo Lmnd iij the sm- 
lions of the Code w'hicii relate lo liie pow'erc* 
of an appellate Court, or in the ruie:', ar-y 
Drovisiori which ciuTCt-'.pon'J.'i to U.- 
r, 1 of lue IvngUs.i ILvhjoyJ* the .Supremo 
Court that all apperdh hr; h-;, ^wuy*’ t»f’ 

re-hoarisKo B ivi i.j (.b ind C<i.s liill'da 

57 M 1 = 1910 51 W :4 3ii9, 

—In ierfere nee w i th the find i ! jg at 
fact when the question doiemis on 
credibility or- otherwise of witness of the 
trial Judge should as far as possible l,»e 
avoided but. it is- otherwise when the 
f|uesti.on in issue depends _upoii circum* 
stantial .evidence and the evidence has not 
been gifted . by. -the trial Court wiHi 
■rsferen'ce t.hereto. A 1 It 1922 Cal 260=34 
C h J 384=25 C W 'N 179=49 U 132=66 I C 

781 

—Civil P C s. 96 cl (3) b*w nr^ appli- 
cation to execution proceeding, A I li 
1924 Pat 346=4 P L T 735=79 I C 594. 

— Appeal does not lie from a ‘lecree 
based on finding of a District Judge and 
-accepted by the Counsel for ileiendant 
and confirmed by the High Court though 
in another case but relating to the siifne 
transaction. lU Lah L J 333=109 I C 111. 

—Appeal does not lie fruni ^ flocisio! 
ainn ved at- by Court by iu.- peel inn 

and oral statements ai spot, at iheueBiime 
of tlm partk'^ lb,cmselvi,v jj, ^ dir^puto 
-respoeiing land A 1 M All 127= 

(193‘1) A I* J 452= Ind Kid (19311/ Ail 285 

= 122 i C 685. 

- — Appeal dues not lie from a pray^f 
bv- werfeon who sought the relief granted’. 
A - -I E 1930-. Lah,- 1.1HK-In,il: .liul (1934b Lab 
545=04 I C 671. 
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C. P. C. (IMS) SEC n {Conkl}' 

(if) Scope of tfie section {Conchl) 

on the strength of .which the Court ciis« 
missed the plaintiff’s suit. A I K 192ii Mad 
974=51 M L J 211=24 L W 292=(192G) M 
W N 761=9? I C Uk 

' —Mere adverse finding in a particular 
matter against an appellant though suit 
against him was dismissed is not a suffi- 
cient ground for the raainiainance of an 
appeal. AIR 1925 Mad 264=47 M ,li »3 74tl 


C. P. c. (1908) SEC. 96 {Qonld) 

(U) Scope of the Section. (Confcl) 

—Where two suits are in respect of 
the same transaction and a party is plain- 
tiff in one and defendant in the other and 
vice versa, it is to be taken they were 
consolidated. One appeal is enough unless 
the party against whom the appeal is 
made impleaded as respondent, pro forma 
or otherwise. AIK 1930 All 706=(1930) 
A L J 842 =52 A 886=Ind Eul (1931) All 
38=128 I C 390. 

->»-Two decrees in the same suit — 
Anneal against one decree only— Other 


( 14 ) Who may or may not appeal. 

—A party cannot appeal from a decree 
which is 1 a his favour even though the 
decision on some of the issues is against 
h m. The decision is not res judicata in a 
subsequent suit between the same parties. 
120 P L K 1911=101 P W K 1911=9 I C 1030. 

—Where during the pendency of m 
appeal, the appellant ia declared insolvent, 
the oidy person who can contiiiiio the 
appeal is the Eeceiver appointed under 
the Insolvency Act to manage the affairs 
of the insolvents. 18 i C 922. 

—Where au appeal is dismissed 
respondent is not au aggrieved parfcv 
and, therefore ho cannot appeal. AIM 
1923 Lah 504=1? I C 477 . 

—Government has a right to ret^u' 
late the water supply in ryotwari tracts 
and hence au appeal lies by the partv^ 
adversely affected by the decree agA’us't 
the Governmeut Such a decree as wJn 
as the order allowing the suit to be with^ 
drawn as against them was illegal A I R 
1924 Mad 79=(1923) M W N 677=18 h W 
243=45 M L J 212=74 i C 4. 

—A party in whose favour a suit 
is dismissed with costs has no right of 
appeal especially when he is not advcisely 
affected in any way by the decision in the 
suit or by any finding ncoossarily im plied 
therein, 37 Mad 26=21 M L J 947=10 BI 
L T 291=(19ll) 2 M W In\ 303«=11 I C 16?* 
Party ajgfainst whom the suit has been di»* 
miised. See U I C 916. 


M W N 495=70 I C 425. 

—Plaintiff can be said to have sus- 
tained an injury if joint possession 
instead of an exclusive one is awarded by 
a decree. A I E 1924 Gal 850=28 OWN 
865=40 C E J 90=82 I C 386. See also 53 
P L E 1919=51 I C 622. 

— Eesoiution by the District Board 
to the effect that appeal from the decision 
be not preferred, is no ground for the 
dismissal of an appeal if filed by the 
Board itself. A I E 1930 Oudh 434=7 OW 
N 843=Ind Eul (1931) Oudh 60=128 i C 732. 

—One and the same document cannot 
be a decree and judgment. 12 M L T 309 

=16 1045. 

—Decree in appeal dating back to 
hud standing- for the original decree see 
17 M L T 168=28 I G 85=2 L W 169. 

— As to appeal from ‘adverse finding 
in n favourable decree the following cases 
may be noted. Appeal does not lie by a 
decrce-hoider, from a decree with adverse 
finding. A L 11 1929 Pat 586=8 Pat 617=10 
P L T 643=Ind Riil (1929) Pat 602=119 1 C 

.. A54 

^ -—Appeal lies from a decree though 
rormaily In fav'our of a mortgagors but 
with adverse findings on their contentions 
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C P C. ( MS) SEC. 96 (Oow^cO ■ i 

(ID Words aisd Expressions. 

—Word an “appeal” in s. 96 inelndes 
the filing of a fresh appeal miless the 
dismissal of the first appeal bars a fresh 
one. A I R:l92S:pat 514r4 PL.T '405= 

(192B) Pat 213=2 Pat 739=75 ! C 284. 

— The distinction between an appeal 
and an application for revision is that in 
the former case when the appeal is dis- 
missed, the Appellate Court exercises its 
jurisdiction while in the latter it is entirely 
discretionary with the High Court to 
exercise it or not. A I B 1931 Nagl7=Ind 
Eu! (1931) Nag 49=130 I C 145. 

—In order that a decision may amount 
to a “decree” it must be found whichever 
way decided. A I B 1929 Mad 404=Ind Bui 
(1930) Mad 375=122 1 C 519. 

—“Decree”^ meaning of — Appeal — | 
Judgment wherein there is no final aclju- i 
dication-Appeai, whether lies against. See ! 
12 M L T 309=(19r2) M W N 1122=! 6 i C 45. 

C P. C. (1908) SEC 97. 

— Under the present section, a party 
not appealing against preliminary decree 
is barred from raising any objections to 
such decree in an appeal against the final 
decree: see 42 C 914; and 50 I C 747; and 
6 0 W N 969; and GOWN 974; and A I 
B 1930 L 24; and AIR 1924 N 419; and 
23 C 179; and 4 Pat L J 306; and 40 B 
321; nnd 36 B 536; and 20 C W N 43; and 
22 C L J 90; and 19 C L J 346; and A I 
B 1930 Pat 557; and 126 I C 372, 

—At the same time it is incompetent 
for the Court passing final decree to re- 
open question decided by the preliminary 
decree: A ! R 1929 A 65 and A I R 1929 A 252. 

— The section applies only where 
preliminary decree is drawan up: 25 Bom 
L R 826; and 34 B 182; and 38 B 331; and 

8 L R 92; and A I R 1924 C I0(t6 

— Whether passing of final Decree 
after the appeal from preliminary decree 
affects such aPpeal :—Suck appeal is 
maintainable and is not atfected by the 
fin al decree, see 34 J\ 493; and A I R 1928 

C 804: and 52 I C 697; and 37 M 455; 

37 M 29; and 24 M. L J 190; and 36 
A 532; and 19 C W N 1132; 

and AIR 1925 0 39 and 92 ! C 545. 

— So if an appeal from final decree is 
dismissed for default, the appeal pend- 
ing from decree remains 

unaffected A I R 1927 C 559. 

And if appeal against preliminary decree 
is aliowmd the final decree will fall to the 
ground 38 C L J 223=21 I C 610, see to 
the same effect: 27 Pat L R 180=93 I C 
851=A 1 R !926 L 534. 

—Whether appeal lies from prelimin- 
ary decree after the passing of final decree: 
—The question is not yet definitely decided. 
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C. P. C. (1908) SEC. 97 (Coneld) 

The High Courts of Madras, Allahbad 
and Patna have held that appeal lies: 1913 
M W N 140; 37 M 29; 37 M 455; 36 A, 
632; and A I R 1930' Pat 177, 
So also the Calcutta High Court 
AIR 1929 C 689, 
— ( this latter decision has rendered 
obsolete the former decisions of the same 
High Court which were varying in views.) 
The Lahore High Court has held that no 
appeal lies from preliminary decree after 
the passing of the final decree; A I R 1921 

L 265; 

—and A I R 1928 L 73. 

—As to Bombay view see 18 Bom L 
R 76; see also 18 S L E 133; and 
Nagpur view see A I R 1922 N 179. 

C. P. C. (1908) SEC. 98 

— 1. This sub-section was added by s. 
2 and the First ScL*. of the Repealing and 
Amending Act 1928 (XYIII of 1928) 


(I) Legislative Changes 

— The words “ they may state the 
point of law upon which they differ 
and the^ appeal shall then be heard upon 
that point only or more of the other 
Judges and such point shall be decide! 
in ” the imoviso to clause (2) have been 
substituted for the words “ the apped 
may be referred to one or more of the 
other Judges of the same Court and 
shall be decided. As to the result of 
this / change see the observations of 
Jenkins C J. and of Mookerjee J. in the 
undermentioned cases. Per Jenkins, C, J. 
Before a reference to one or moreof other 
Judges under S. 98 of the C. P. Code is 
made, the Judges hearing the appeal 
should come to a complet decision with 
the reservation of the points of law on 
which the differ and they should by 
their judgments make it cfear what the 
result wdll be in case tlio point of law 
referred is decided one way or the other 
22/1 G 383=18^ C W N 33 

—Under B, 575 of the Code of Civil 
Procedure of 1882, it was the appeal that 
was referred to a '.third Judge. When the 
Judges hearing the appeal differed in 
opinion on a point of law, and on such 
reference, the whole appeal was open for 
agreement, and not merely the point of 
law on whicli the Judges had differed 
in opinion. Under B 98, sub-S. (2) of ^ the 
Code of 1908, the proper proceduie is to 
state the point of law upon which the 
judges differ, the appeal is then to be 
heard upon that point only and what 
is to be decided is not the appeal but the 
point of law only. 14 0 L J 552=39 C 353 
:;16 C W N 817=13 I C 353, 
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c P. c. (i 908 ) SEC. 98 {Confd) 

(2)* Scope of the section 

— S. 98 (2) proviso restricts third | 
JiKlo'e to give aecision of points of law | 
refused, A IB 1922 Oudh 189=9 O L J ; 

219=25 0 0 213=68 1 C 209. | 

^S. 98 is confined to appeals from 
Mofussils Courts and does not apply to ; 
Letters Patent appeal ^ I 1923 ^Bom ^ 

--S. 98 does not apply in revision in 
Small Cause Court’s case. A T B 1925 Mad 
281=47 M L J 876=85 1 C 1016. 

—The expression in S. 10, of C. P. 
Courts Act, “ any enactment for the time , 
being in force ” must include the Code ! 
of Civil Procedure and having regard to 
the subiect-matter of S. 10 must include j 
S. 98 of that Code. Such a view will not 
make S. 10, Courts Act, a nullity. 28 K L 
B 80=140 I C 630=A 1 R t932 N 88. j 

— W hen an appeal is laid be fore 
a judge under S. 98 of the Civil Proce* ; 
dure Code, he has jurisdiction only to deal 
with the questions of law on which there 
is a difference of opinion and he has no 
jurisdiction to go into other matters. 35 
A 487 at 498=40 I A 182=17 G W N 1165= 
16 0 G 247=25 M Tr J 492=(i^ M 
W N 785=14 M L T 299=11 A L J 901=18 
C L J 384:45 Bom L B 1001=21 1 C 

288 (P C) 

—Division Bench— Difference of 
opinion — Reference to Full Bench — 

Punjab Courts Act, S, 10 (2) (b) subject 
to S. 98(2) C. P. Code See 109 P W R 
1916=34 ! C 714 (F B). 

-Appeal under S. 54 of the^ Land Acquisi- 
tion Act —Difference of opinion between 
members of division Beach See 35 M .L J 
110=41 M 943 (F B)=49 I C 27. 


(3) letlcfs Patent and S. 98. 

— S. 98 does not control cd. 36 of 
Letters patent. A I B 1921 P G 6=45 B 
718=19 A L J 409=23 Bom L R 623=33 G 
L J 488=25 C W IST 60.5=40 M L J 519=14 
L W 7= (1921) IVI W N 408=48 I A 181= 

60 I C 822. 

— S. 98 cannot control or override the 
provisions of Cls, 10 and 27 of the Letters 
Patent (Allj. The words of sub-S. 3 of 
S. 93 cannot be construed to mean that S. 
98(1) and (2) is superseded by reason of 
certain provisions of the Letters Patent. 
CU. 27, Letters Patent, and S. 98 of the 

Code are not incongruous. 135 I G 58= 

1951 A L J 1157=1 E 1932 /A '267=4 I 
R 1932 A 195. 

98 supersedes where clause 36 
Patent is inconsistent. A I B 
1920 Cal 845=41 C L J 456=29 OWN 
755=52 C 894=88 I C 637. 


'C, P. C. (I9i8) SEC. n (Conid) , 

(3) Letters Patent and S. % {CoywM} 

— ' S. ;98 C P Code and cl. 36 
Letters Patent, certain riile.s of prowidure 
whereas cl. 15, Letters, Patent, gi\es u 
rioht of appeal in certaiii cases. A I B 
1927 Mad 641=52 R1 563=29 L W 823=57 
' ■ M L J 264 =116 I C Ul 

—Procedure prescribed by cl, .'Ml 
Letters Patent is to be followed in ii])pea! 
before the High Court where there Is an 
equal difference of opinion between the 
judges as regards the applicability of 
either of C P Code or letters Patent A 
T B 1929 Mad 641=29 L W 823=53 M 563= 
57 M L J 264=lnd Ru! (1929) Mad 535= 

ifilCJII. 

— S. 98 applies to "appeals from 
8nl)ordinate Courts and not to Letters 
Patent appeals, A I.R 1925 Fat 625=4 
Pat 510=6 P L ■ T 634=87 • I C S4f. 

—CL 27 of the Letters Patent and 
B. 98 of the Code do not over-lap and are 
applicable to diff’erent set of circumstances. 
Where there is an appeal under the 
Letters Patent and two J udges hearing the 
appeal differ in their opiniom the pro- 
cedure is governed by Ci 27 of the 
Letters Patent, but where the appeal is 
under the civil Procedure Code the 
procedure is governed by B. 98, The 
essence of a Code is to be exhaustive and 
the Civil Procedure Code has indicated 
the course which should be adopted in 
case of a difference of opinion between 
twm Judges hearing an appeal to the 
High Court under the Code. In su<'h a 
case the procedure laid down in tltc Code 
should be followed and not that laid down 
in Cl. 27 of the Letters Patent. 137 I C 
58=1931 A L J 1157=1 R 1932 A 267= A I 
B 1932 A 195, Under €1, 27 of the 
Letters Paioiit the reference is imperative 
and obligatory and not discrcdionaiy as in 
S. 98 and under cL 27 the subject of the 
reference is wider in scope as it oiay 
relate to both questions of fact and cjf 
law and is not restricted to points of law 
only as in B, 98(1911) 1931 A L J 1157=137 
I C 58=1 E, 1932 A 2G7=A I II 1932 A 195., 
S 98 (3) 0 P C excludes chartered High 
Courts from the operation of B 98 C P ij, 
IIP 772. ' In second ■ .appeals from the 
mofussil on the appellate side of the 
Bombay High Court where the Judge 
differ flic procedure is guvm'ned l>y S, 98 
of tlio CP Code ami not ijy clause 36 <ff 
the Letters Patent of the Bombuy High 
Court 43 Bom 433=21 Bom L E 157=5(1'! 
€ 715. See Also 43 Bom 492. Where the 
Judge to wh-nn an appeal is referred 
under the provisions of s 575 (J the Civ 
Pro, Code 1882 agrees iwith ore of the 
dih-'ering Judges as to the result of the 
appeal But the agreement docs not proceed 
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CP, C (if OS) SEC m (Contd) 

(3) Letters'. Patent and S. fS (CoMd). 

on the identical lines of reasoning there is 
no further appeal to the High Court 
against such decision n ruler 15 of the 
Letters Patent. G BomL II 230. 

: (■ 4 ') Difference of ' oploion between Judges. 

— Where the two judges differ appeal 
is confirmed A I, R 1925 Mad 1032=21 L W 
721=86 I C S57. 

— Where Bench of two judges hearing 
appeal differ dicision of appeal is to be 
regulated by S. 98 A I R 1926 Lah 65=7 
Lah 179=27 P L R 50=8 Lah L J 13=93 

I C 344. 

— Confirmation of the decree appealed 
from is the rule, and its modification or 
reversal is only an exception. W’here 
there is no complete agreement between 
the two udges as to the variation or 
reversal of the decree passed by the trial 
Court, and the decree of the Court of first 
instance should be confirmed AIR 1926 
Lah 65=7 La h 179=27 P L R 50=93 I C 344. 

—In .appeal against a decree heard by 
two " judges, only that part of decree 
, will be ..reversed upon which the judges 
were ■ agreed , and decree will 
be confirmed as to the rest A I R 
19.28 M'ad 180=51, M 291=54 M L J 703=28 
L WM58=III9 I C 153. 

. — S 98 governs when Bench differs in 
deciding an appeal A I R 1926 Gal 121=52 
C 1018=91 1 C 897. 

— Appeal from Snbordinate Court 
— Judges of Bench of High court lieariog 
— Difference of opinion equal between one 
of the Judges being for its dismissal 
and the other for allowing it— S. 98 G P 
C comes into operation in case of and 
the appeal will be dismissed 1932 P C L 
966 (Civ)=A L E 1932 L 966 (970) (Civ) 
Where reference is made under this sec- 
tion to a third Judge, such third Judge 
should not bo one of those who first lieard 
the appeal. 15 P R 1887. Third Judge dis- 
aggreeing with referring Judges can only 
express his opunion. Third Judge has now 
to decide appeal as indicated by referring 
Judges — If he disagrees he sliould confirm 
the Judgment A T R 1922 (Jal 544=26 C W 

N 985. 

— There is notliingin the language of s. 
675 of the Civ. Pro^ Cod6^1882 to support 
the view that the iliird Judge to vrhom 
reference is made under the section cannot 
sit and hear the appeal alone G Bom L R 
131 =27 Bom 189. A reference to a, third 
judge under H. 98 C P Code can be 
made only when the point of4aw on which 
the Judges have disagreed has been stated 

li. ii. {%) 


C. P. C. (1908) SEC. n (Conetd) 

( 4 ) Difference of opinion betweei! ' 

Judges. {Condd} 

by both the judges for purposes of the 
reference. 23 C L J 592=34 ! C 584. 

— Difference between judges of Divi- 
sional Bench in Frob. and Adm matter 
— Appeal see 22 C L J 298.=3I I C 319. 

— Difference of opinion between jud- 
ges of Division Bench in matters 
coming within S. 115 CP Code 
—Judgement of Senior Judge prevails 
— C P Code S. 98 (2) not applicable see 
18 L T 591=32 ! C m. 

C. P. C. (1908) SEC. 99 

Synopsis 

( 1 ) General 

( 2 ) Error, defect or irregularity 
ceedings in suit 
(3) Misjoinder 


( I ) General, 

— This section is intended to discourage 
technicalities defeating ends of justice -8 
A 365, by laying down that mere error or 
irregularities cannot be raised as grounds 
of appeal where the decision appealed 
from was given on merits by the^ lower 
Court and was within the jurisdiction of 
pch Court 9 M I A 268^ but “irregular- 
ities” under the section do not include 
illegalities 42 M 83. 

— Under the present section error 
defect or irregularity may have prior or 
subsequent to the suit. It was held under 
the correspoiiding s. 578 of the old Code 
that the error should have been sub- 
sequent to the institution of the suit 
26 B 259; 37 C 552. and the irregular 

order s. 99 need not be set aside if 
appellant’s case is weak. AIR 1926 Cal 

96=90 1 C 121. 

— Provisions of ss. 99 and 105 do not 
conflict AIR 1927 Rang 150=5 R 80=102 

I C 379, 

—Want of jurisdictiou is not cured 
by s 99. A I R 1928 All 050=95 I C 405. 

—Decision in appeal on technical 
ground ignoring s 99 can be interfered in 
le vision A I 'R 1926 Lah 402=93, I C 938. 

-Questions about constitution of a 
right to maliitain suit do not ari.se in 
proceaditigs in suit and so it is doubtful ,if 
S. 99 applies A I R 1929 Cal 455=49 C L 
J 357=Iiid Rill (1930) Cal 523=125 f C 299. 

— Question of paramount, title tried 
in mortgage suit without objtujtioa, merits 
or jiirisdictiuii not affected, AIR 1028 
Nag 306=113 I C 884. 

— Suit for arrears of revenue under 
cl. IG of s, 108 of Oudh Rent Act decided 
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C. P. C. (1908) SEC. 99 (Confd) 

( 2 ) Error defect or Irreplarity to 


C. P. C. (1908) SEC. 99 

( I ) Cseneral {Conoid). 

finder cl 15, as plaintiH' was not prejudiced 
decree cannot be reversed A I R 1927 
Oudh 468=4 0 W N 933=106 I C 569. 

—Where the appellate judgment did 
not refer to all material points for con- 
sideration in the case and it was clear 
that the Court had not applied its mind 
to the case fully a fresh disposal of the 
appeal shoud be directed. S 99 does not 
apply AIR 1931 Cal 164=52 C L J 566= 

130 I C 573. 

—The words “ not affecting the juri- 
sdiction of the Court mean not affecting 
the competency of the Court to try— 17 
Calc 155. As to the distinction between 
irregularity and want of jurisdiction, see 
' 3 P D at p 128. This section only applies 
to mistakes and irregularities subsequently 
committed in a suit which has been insti- 
tuted in such a way as to give the Court 
jurisdiction to try it. 26 Bom 259; it does 
not apply where the proceedings and the 
decree passed by a lower Court are without 
jurisdiction — 5 All H G 55. The section 
. is retrospective in operation 22 M L J 
225=13 I C 788, 


pfoeedtofs to suit {Conti) 

a minor. If a next friend or guardian-, 
ad-Iitem refers a suit -to arbitration without 
the leave of the Court a suit will lie. to set 
aside any decree based on an award of the 


or examine them aflecta tne ^ merits or 
case. A I R. 1923 Nag 58=68 I C lit 

—Section 99 applies when Appellate 
Court admits additional evidence not 
affecting merits, AIR 1921 Sind 155=16 S 
L R 17=66 I C 833. 

—Court having wrong view as to onus 
not affecting merits is not fatal. Appellate 
Court will not interfere. AI R 1923 Nag 62 

=69 I C 541. 

—Judgment though based on inadmi* 
ssible evidence is curable by s 99 if it is 
based on positive evidence for plaintiff 
and absence of evidence for the fendani 
The case need not be remanded. AIR 
1924 Cal 370=71 I C 306. 

—Even after the Court’s finding that the 
defendants major theisuit be not amended, 
and the major defends the suit with a 
pleader the irregularity is cured by the 
conduct of the parties. AIR 1923 All 
257=;L R 4 A 291=71 I C 447. 

—Deposition of expert admitted on 
being signed by him— Failure by Judge to 
sign it is a mere irregularity, A I R’1923 

Nag 7=68 I C 664; see also 35 I C 404. 

—Plaintiff failed to sign plaint which 
he filed through agent. Power-of-attorney 
was not given to agent and no cause was 
shown for failure to sign the plaint. No 
objection to this was taken. This is a m ■^re 
irregularity curable by s. 99. AIR 1923 
^ „ Rang 206=1 R 42=74 I C 100. 

I —Absence of a formal order of 
I appointing guardian ad litem is a mere 
irregularity when the Court by ‘its action is 
I supposed to have sanctioned the appoint- 
ment. If there be no fraud or collusion, 
even 'failure . to give notice to the minor 
concerned is not fatal AIR 1923 Oudh 
, 206=26 O C 113=74 I € 409. 

— No fraud, but a forma! defect in 
presenting the case to Court — Section 99 
applies. AIR 1924 Pat 114=2 PEE 
(Civ) 174= 74 I C I03i. 

—Absence of a general power-of- 
attorney in a suit is a mere irregularity 
and can be no ground to disturb the decree 
appealed from. A. I R. 19.23 .Bo.iia. .44=24 
Bom L R 1302=47 B 227=76 I C 34. 


( 2 ) Error, defect or irregularity 
in proceedings in suit. 

—No decree can be reversed or case 
remanded for any irregularity, error or 
defect not affecting the merits of the case 
or the jurisdiction of Court, such as trying 
the suit together Marsh, 45; 54 All 289. 

— Minor appearing through different 
guardian-No objection taken is defect 
curable under s. 99. 61 I C 605. 


friend of a plaintiff who was major before 
institution of the suit is not valid as it is 
a material irregularity. AIR 1924 All 54 
=45 A 701=L R 4 A 342= 21 A L J 626=77 

rc3o. 

—Although a formal appointment of a 
guardian ad-iitem is necessary in a suit 
against a minor under 0 32 E 3, when a 
suit against a minor has been a prior right 
under R 3 (4) to be appointed guardian- 
ad-iitem and no ground is shown which 
would justify a Court in excluding him 
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C. P. C. (1908) SEC. 99 {CmtO) 

(2) Error defect or Irrefislarity in proceedings 

in suit {Qontd) 

—Where some days after the filing of 
a plaint ^ which was signed by B, the 
then Chairman of the Managing Committee, 
the Managing Committee was suspended 
for breach of a certain bye-law, objection 
was raised that B was not legally the 
Chairmanof the Managing Committee and 
had no power to sign the plaint. Held, 
that, as de facto Chairman of the Manag- 
ing Committee, B alone could have signed 
the^ plaint under the rules of the Muuici- | 
pality, and that, as the Municipality had 
authorised the filing of the suit, there was 
no substance in the objection. Held, further 
that the case was covered by S. 99 CPC 
as at the most it was an irregularity in 
the which did not affect the merits 
of the case. 56 B 448=34 BLR 1216=140 
I C 213=1 R 1932 B 567=A I R 1932 B 
562=A L R \m B 1153 (1!60}. 

—Omission to obtain direction of 
Court under 0. 30, r. 3 for. service of 
summons on partner of a firm is not an 
error or irregularity affecting jurisdiction 
of Court in relation to defendant firm. 
59 C 496 (500)=138 I C 637=1 R 1932 C 475 
=A i R 1932 C 541. 

—But failure to effect at all service 
of summons or in manner prescribed by 
law is fatal :-ibid. Failure to give 10 days’ 
time to file objections to awards is no 
ground for reversal of a decree based on 
the award if no valid objection could be 
raised at all. A I R 1931 All 453=(1931) 
A L J 442= Ind Rul (1931) All 575=133 

I C 31. 

— An Appellate Court can vary a 
decree under appeal not only for error but 
also on grounds which have come into 
existence since it was passed. A I R 1931 
Bom 280=33 Bom L R 266=Ind Rul (1931) 
Bom 356=133 I C 244. 

— Defect of not dealing with appeals sep^ 
arately is not cured by s. 99. A I R 1924 
Fat 245=(1923) Pat 339=78 I C 593. 

—Where parties’ femedy lost by 
Court’s action s. 99 applies. A 1 R 1924 
Oudh 337=27 0 C 35=83 I G 850. 

— Brror of Court fee is cured by s. 
99. A I R 1925 Rang 65=2 R 462=84 I G 971. 

■^Refusing inspection on grounds of delay 
and absence of possibility of benefiting 
party does not vitiate the trial. A I R 
1925 Bom 105=26 Bom L R 907=84 I C 363. 
Omission to apply to Court passing for 
substitution of name of legal representative 
of judgment-debtor and he acquiescences in 
the irregularity case is covered by s. 99. A 
t R 1925 Oudh 448=12 O L J 146=2 0 W 
H73?2a 0 G 330=87 I C 2 U 




C. P.C. (1908) SEC. 99 (Qontd) 

(2) Error defect or irregularity in 

proceeilings in suit. (Qontd) 

—Omission to give notice to natural 
guardian before appointing a guardian does 
not prejudice minor defects cured by s. 99. 
AIR 1925 Ail 548=L R 6 A 323 Civ.=88 I 

■' C 294. 

—Defect of not applying to the Courts 
which passed decree for substitution of 
legal representative is cured by s. 92, A 
I R 1926 Lah 34=26 Pat L R 740=90 I C 

1050. 

—Defect of omission to hear argu- 
ment is cured by s. 99. 13 0 L J 473=93 

le 291. 

— Omission to frame issue when suit 
decided as if issue framed— Error is 
covered by s, 99. A I R 1926 Bom 384=28 
Bom L R 743=96 f C 817* 

—Omission to draw up final decree 
where terms are ascertainable— Error is 
covered by s. 99. AIR 1927 Bom 131=61 

B 125=29 Bom L R 107=109 I C 956. 

—Where merits not af fected-Failure 
to amend plaint*is no ground for interfer- 
ence AIR 1928 Bom 425=30 Bom L E 
1099=113 I C 381. 

^ — Multifariousness if not affecting 
merits is no ground for interference. 
AIR 1929A11 148=(1929) A L J 204=Ind 
Rul (1929) All 305=114 I C 881. 

—Not examining the witness by Judge 
following him to be examined by others 
does not affect merits ofthe case and when 
no objection is taken judgments neei not 
be reversed. AIR 1928 Pat 438= 10 P L 
T 474=Iad Rul (1929) Fat 205=115 I .0 237. 

— Issue or summons to produce docu® 
ment ref used-^Copy produced but not 
proved— No miscarriage of justice caused^ 
AIR 1929 Gal 459=49 G L J 546=Iad 
Rul (1930) Cal 248=122 ! € 552. 

—Where the objeotion raised is 
technical and e#rbr did not affect the 
merits of the case' o? the jurisdiction of 
th} Court the case would be covered by Sv 
99. AIR 1929 Cal 445=49 C L J 357=Ima 
Rul (1930) Gal 523=125 1 C 249^ 

-*-Court’s mislake in procedure mukt 
not make the party suffer. AIR 193 1 
Oudh 22=Ind Eui (1930) Oudh 353=126 
I I C I85v 

—After appellate decree is passed, 
an application simply for revival of the 
; execution proceedings by the party ex- 
I ecuting the decree, though bad in form, 
is merely an error of procedure which is 
curable under s, 99 of the Code. AIR 
1930 Bom 225=32 Bom L R 300=Ind Rui 
(1930) Bom 519=127 I C 199* 

' — Omission':to sign or to verify plaint is no 
ground for interference in appeal A I 
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CPC (1908) SEC. 99 {Conid) 

( 2 ) Error defect or irregularity in 

J ^ ppoceedmis m smt. i^Lomaj 

B, 1930 Lah 735=Iud Bul (1931) Lah 3^1=nS 

ftko A I B. 1923 Pat 51=8 P L 
«-bee also A i x ^ g2Q-io4 I C 747. 

* ■ — The irregularity of not delivering 
■ the 'iadgmeiit in pepon owing ‘o 
of the Judge 

R 1931 Oal 104=52 C 1. J [“g/]; 

-Soh II of the Code is as much an 
- enactment as any other part of the Code, 
■and -where parties apply to refer the 
to arMtratton in appellate Court, that 

Court must, under tto 

refer the matters m dispute between the 
parties to arbitration, and if the Judge 
' Lits to do so, his jodgmeut is detective, 
and s, 99 does not cure the defect. 8 A 


-^An appellant died after filiim his 
appe.aland no application . was made to 
brino his representatives on the record 

but a vakalatnama was filed by a pleader 
on behalf of the representatives^ and the 
appeal was heard and _ the suit decreed in 
'the name of deceased appellant: Held, 
that this was not a mere irregularity whico 
couW be Tured by S, 99 of ihe Code o 
Civil Procedure l90t', and that the appeal 
had abated. ^ f 

Where the ob.jectioiis of the judg- 
ment-debtor had not been heard before 

■ ord^ering the attachment,, which was a step 
iu the execution proceedings, it was held 
that the procedure adopted was^uulawtu! 

»“<■ «™‘' s*f6 5«“u r. it 

— lacomplete verification i, o. by three 
out of six plifs. ( one of the three having 
further verified for the next fnend of 
three minor piffs. ) is cured . by S. 99 it I 
the trial had proceeded on the merits. 17 

■ , G W IS^ 989=15 I C 583, 

—The object of B. 99 is to prevent 

■ higher Courts from reversing the substan- 
tive decrees of low3r Courts on mere 

■"technical grounds. The section does not 
warrant that an irregular remand should 
not be interfered with. 14 Bom h E 1154 
*37 Bom 289=17 I C 891. 

—An Appellate Court has no power 
to order a remand except— under 0.' 41, it. 
23 and 25. Consequently, the inherent 
power of the Court to remand a case 
otherwise than under 0. 41 of Er. 23 and 
. 25 of the Code seems to be taken away if it 
’ ever existed by a direct legitimate enact- 
ment. 12 C Lf J 368= 7 I C 75 dissented 
from, S. 564 of the old Code was not re- 
enacted in the new^ Code, because it \yas 
iiaoecessarj. A suit having been decide 


C. p. c. ( 190 S) SEC. 99 {Coidd) 

1 rii Error defect or irrejularity in pracee- 

dings in suit, iCaiitd) 

bv iho first ooui-t upon tlic “Wils, tho 
lOTver Appolltilo enurt reversed tiic 

and rciniuided the ease ’if-ifl Vvv/f 

of tho Uivil I'roGodurc Code. .Hold, that 
?ho niislako of llio lower Appo ^ 
was an irregularity under B 99 ot the C i 
G not affeoling the merits of the cuae, and 
iho Iliuh Court theroiore would uot set it 
‘>8 C 324=5 0 'V N 5IW toUowod. 29 I 
aside. 2H Cul 103=18 C L J 51 J. 

—-Whore the .jneslion in appcul was 
‘IS to the amount oi; court-fee to be pani 
ou the written statement elaumng a set- 
off u.ider the U. P. 0. of 1S«2. Ho <1. tha 
the emir, if error there w.is did n it alieet 
, hemer tsot the case, or the junsiieuon 
of the Court an.,1 so afforded no grouud 

' tor reversal, substiuiual variation or remand 

—Detect of signature on pleadings is 
3 curable by s. 99. 1 P D i h4i=39 1 L 282. 

r — S 99 CPC shows tho priuniple to 

3 be adopted in appeals: the 
:i will not reverse the order ot tha^^ourt 

l. below on a point 74“*^ Wu" 

b tan'je at tho time of tho hearing of the 
f apiieai and which does the merits 

d of the case. (1917) M W N SJ=37 1C 954. 

—Death of party before hearing of 
;■ ar''uineats-Dsgal representative not brought 
e 01° record-judgment, protiouiiuoing of. 

p See 43 1 L 151. 

fi —Judgment written and signed by 

fudge who tried the case -Judgment pro* 
f nounoad by oolle..gu8 iu open court. &ea 

5* 41 ■ I ilo» 

’ .--The verifiuaiiun required utidor (X 
21, E. 66 (3j of the U P Code ^ by the 
Earbazdor of the doeree-hoider valid, 
when the ourt is sul.-ified that he was 
aoQuaiiittd with the tacts of the ease. An 
obieotioii a-i to defect iu siguiture on the 
Qt petition, cannot' be ^ allowed to li© raised 
n- for the first time iu appoa’, as it eouki 
re have been cured by ameudiueut uuder X 
ot 6 E. 17 of the new 0, P. Code of 
id Moreover, the mere fact that a plaint is 
54 uot duly signed does not malfc it void, ^ 
n 0 L J ii ‘doubted 22 All oo; 31 All 34B 
and 17 Oal 530 rei. Ua,ler B. 99 of the 0. 

P. Code, an appellate couit will not 

reverse a decision merely on the 
of a defect of signature. I Pat- L 1 b4/= 
r{A I c OB2 Bee aU'i 193 P L E 1902 and 

ud: ^ ^^“7 N L E 33 and Ii I C 71X 


—Omission to pia^vo loss of dcnmincnt 
before giving Bocondary evidence is not 

fatal. *?^ ^ ^ 

Appointment of receiver in partner- 
liln’tA Hnit, — i-ihirLies luid court uudersfcauding 
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C. P. C. (1908) SEC. 99 ( Contd ) 

( 2 ) Error defect or irre^ularify in 

proceedings in suit {Go7tdd) 

Mm to bo commissioner to look into acco- 
unts— Beport by him not a imllity — Irre- 
gularity cured by conduct of pai’feies accep- 
ting receiver as Commissioner. See 72 P L 
R 1914=46 P W R 1914=22 I C 526. 

— Transfer by District Judge of re- 
manded suit— No objections— Decision on 
merits— Effect bn. See 15 M h T 304= 

23 I C 425. 

—Shit for restitution of conjugal rights 
“—Right to begin wrongly decided— No 
prejudice— Interference in appeal. Bee 7 
Bur LT 129=23 I C 242. 

—Foreclosure suit— Time filed for 
payment and redemption— Extension of 
time— Redemption decree must be formally 
drawn up— Decree passed by implication, 
treated as such under the section. See 

26 I C 701 

—Irregularity not afi’ecting merits of 
the case — improper admission of addi- 
tional evidence — IV hen appellate court will 
interfere. 26 I C 50, 

—Appeal eiitertairied without Juris- 
diction— Further appeal if lies- See 17 
C W N 116=16 C L J 77=i6 1 C 940. 


(3) Misjoinder. 

— A and B obtained two separate 
money decrees against C and attached 
# certain properties in execution thereof. 
jWhen the properties were attached by A, 
the three plaintiffs and the 4th defendant, 
the children of 0. put in a cla- 
im- petition on the ground thatthe 
properties belonged to their deceased 
mother. No such claim-petition was put 
in when B attat bed these properties I he 
suit for declaration that the attachments 
made by A and B are not valid, was 
dismissed by the Muusiff but was decreed 
by the Sub- Judge. Held, that the objection 
that the suit^ was bad for misjoinder of 
^causes of action cannot be heard in second 
appeal. S. 99 of the new Code is applicable' 
to all appeals heard after the new Cocie 
came into’ force. 19!2, 1 M W N 50.' 

—Suit for enhancement of rent in 
respect of two etmans. Bee 23 G W N 946 
=30 C L J 140=54 I C 850. 

— Partition suit— Objection as to mis- 
* joinder of causes of action must be 
taken in lower Court. 33" C L J 317=63 

I C 161. 

— As to what amounts to misjoinder 
of causes of action see under Order II rr. 3, 
and 4 and the undermentioned cases. A suit 
for possession on ground of defendant 
being a trespasser cannot be converted 


C. P. C. (1908) SEC. 99 
(3) Misjoinder. (Contd,) 

into one for redemption, at the last stage 
especially; obiter. A suit for possession 
and one for redemption in the alternative 
cannot be included in a plaint. 1 P L R 
1912=167 P W R 1911=12 I C 576. 

—A suit seeking possession by 
redemption against one set; of defts and 
possession by ejectment against other, 
defts could not be allowed. 13 A L J 342, 
44=28 I 0 602; See also 12 A h J 1233=3 

27' I 'C 31 

— Ejectment from several plots included 
in one suit — Different defts in possession 
under different litles-suit if bad for 
misjoinder. See 18 I C 852. 

—In a suit for possession by inherit 
ance, the plaintiff can, in one suit, attack 
several alienations made ..t different times 
in respect of various portions of property 
by a deceased owner in favour of difierent 
persons. There is no misjoinder^ of parties 
or causes of action by including all the 
alienees in one suit. 167 P h R 1911=10 
Ind. Cas. 48=120 PWR 191 1. 

—As to conditions for joinder see 
I2 IC 8li. 

— The observations under the first 
two paras of the last heading apply to the, 
case of misjoinder of parties. Where a plfl; 
filed a suit in ejectment against several 
defts in possession of different plots of 
lands on the ground that the defts have no 
Rudivaram interest therein, held that the 
suit was not bad for misjoinder of parties 
and that the suit having been tried by the 
first court, it was not open to the Appellate 
Court to treat it as bad for misjoinder, 
41 I G 167 following 36 C 780, 

—In a suit by plfs for a deciaratioa 
that alienations of family lands made by 
their father in favour of several alienees 
was without consideration and necessity 
and did not affect their reversionary 
rights, on a preliminary objection that the 
suit was bad for misjoinder of parties and 
the trial court upheld the objection and 
dismissed the suit. On appeal the District 
judge held that there was no misjoinder of 
parties or causes of action and reversed the 
decree of the first Court. Held, that the 
suit was not bad for misjoinder of parties 
and the plffs, were competent to bring one 
suit against the vendees and the prior 
mortgaged and that the District Judge was 
justified in reversing the decree and reman- 
ding the case for trial. 17 P L R 1920=2 
IT P L B (li) 29=54 I C 512. 

— Having regard to S. 99, G. P. Code 
a second appeal is not competent on the 
ground of misjoinder of parties. 118 P B 
R 1916=37 I C 191. 
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c. p. C. (Ifi8) SEC. §9,(Co«lfi) 

(3) Misiosoder. (Contd) 

crimiuiil proc 06 diugs, wliicli * 
some only of the plaintitfs, the 
of . {|ction being; ; found f 


applied to 
real causa 

from other 

allegations in the plaint to be common to 
all of ^ 

—Misjoinder, whether iacMdes 

-joinder (Quaere 


them. iS G L J Is { 6 Ind 
Gas 84. 

• ■ ' j uoQ 

...V... ^ I ^ 337=17 

L, W241s4l M L J 249=(iy23j M W N 89 

=72 I C 63. 

— “Mis-ioinder” includes “non-joinder” 
A I E 1926 0 692=92 I C 899; 

—see also 9 G L J 623; and 3 P B 
m9,..dii57;»d«Mt J 

—See to the same .eifect 53 M 456; 
but this was dissented from in a recent case 
in which it has been held that B. 95 of 
the Civil F 0 would iiot prevent the court 
interfering in appeal in a case of non-joind* 
er of parties. A L R 1933 Mad 805. 

— S. 99 does not cover case where jion 
-joinder affects merits. AIR 1926 Cal 
^ 416=89 I C Of. 

— Noa-joinder or misjoinder if atfect- 
ing jurisdiction cannot be protected by s. 
ml A. I R 1950 Mad 714=58 M L J 615 
=31 L W 757=Iad Rul(i931) Mad 575=130 


I C 453. 

—Joint right of action. Hecossary 
parties must be added, if not the suit 
should be dismissed . Proper party ^ may 
be added. Objectioii us ti non- join ior 
must however be taken at the earliest 
stage. AIR 1922 Mad 317=15 L W 
283=(1922) M W N 103= 42 51 L J 155=51 
M h T 266=70 I C .645 but see 80 A W N 

1882. 

— Non-joinder of p\rty— Wh i\ not 
fatal— Receiver made party in trial Court 
but not in appeal. This defect is n ^ fatal 
when the order in appeal was in his 
favour. AIR 1922 Mad 459=(.l9 ) M W 
N 717=1 I C 571 

—One of two mortgagees suing on a 
mortgage alleging that he bought up the 
share of the other mortgagee— Non-joinder 
of iatter-^Bifect— Procedure- -Bee 10 Iu,d 

CiS 77i. 

— Wrong person sued as heir of a 
deceased person— True heir not taking 
steps for ft' long> time, effect. See 10 lid 


—Suit should not be dismissed for 
defective declaration of partners of plffs 
firm— May be corrected later. Bee It I 


nder .of Dharpatiiidar-^Not 
Addition in appeal, no pro- 
Ufe, S. 167. Sae26M li f 
86=21 I C 9209 
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{3) lIsjGWerv^^ 

—Suit to recover trust property by 
some of the trustees— -Others impleaded 
as Belts denial of title in other trustees 
“-Subsequent acknowledgement during trial 
—Suit not bad for non-joinder. £8 M L J 

571=29 I Cl. 

—Joint Hindu family— Suit for sale, 
on mortgage by father, without joining sons 
See 1 0 G 58. see also 69 P E 1906 and 
12 A L J 794=24 I C 252. 
(8) Words and Phrases 
— The word “ Jurisdiction ” in S. 99 
of the Civil Procedure Code judged from 
the point of view of locality, pecuniary 
value or the subject-^matter of a suit, is 
equivalent to competency to try 7 N L E 
33=10 I G 731 following 17 C I55 and 28 

C 324 

— In s. 99, ‘ jurisdiction ’ is that of 
trial Court. A I E 1926 Lah 402=93 I C 938. 

C. E C. (1908) SEC. too. 

Synopsis to S. TOO, 

( 1 ) Additioi of parties in Second 
appeal. 

2 1 Awards. 

3 ) Burden of proof. 

See (9) Erroneous decisions on 
point of law. 

( 4 ) Competency. ^ 

(a) Orders dismissing first appeal 
for default. 

(b) Eeview. 

( 5 ) Court-fee. 

( 6 ) Cross-objections or cross-appeal. 

( 7 ) , Custom. 

fa) General. 

(b) Mixed questions of law and 
fact. 

(c) Questions of law. 

(d) Questions of fact. 

( 8 ) Defective judgment See 14 (4) .(b) 
Grounds for. 

( 9 ) Erroneous decisions on point of 
law:— 

(a) General. 

(b) Burden of proof. , 

(c) Mistake of law. 

( 10 ) Ex- parte appellafe decisions. 

( 11 ) Findings of fact. 

(1) General, 

(2) Attestation. ' I 

(3) Abandonment, ! 

(4) Acquiescence. 

See 15 (1) (b) Inferences. 

(5) Adverse possession 

See 22 (2) mixed questions of 
law and ‘fact.; 

(6) Ancestral property 

See 11 (40) Nature of property 
infra.' ; , ■ 

(7) Benami . 

(8) Bonafides 

(9) Change of law 


Synopsis to S. 100. (Contd) 

(10) Compensation 

(11) Compromise 

(12) Concurrent findings 

(13) Conflicting findings 
See 14 (9)— Grounds for— 

(14) Consideration 

(15) contract 

(16) Costs 

(17) Custom 
See (7) Custom 

(18) Damages 

(19) Decision in ejectment suit 

(20) Discretion 
(2iy Earnest money 

(22) ijiasement 

(23) Erroneous decisions 

(24) Estoppel— See 15 (1) (b)— In- 
ference 

(25) Findings based on proper evi- 
dence 

(26) Foreign Law 
^ (27) Fraudulent transaction 

See 11 (42) Nature of transc- 
tion infra 

(28) Inferences 
See 15 (3)-rhferencei 

(29) Injunction * 

(30) Intention " 

(31) Interest 

(32) Legal effect — 

See 15 (1) (d)— Inference* 

(33) Legal necessity 
084) Legitimacy 

(35) Market Yalue 

(36) Marriage 

(37) Meaning of words 

(38) Minority 

(39) Nature of place 

(40) Nature of property 

(41) Nature of tenancy 
, (42) Nature of transaction 

(43) Negligence 

(44) Notice 
(45V Novatio 

(46) Nuisance 

(47) Ownership and possession 
^^ (48) Presumption 

See (29) Presumption 

(49) Proof 

(50) Eeasonable or probable Cause - 
See 22 (8) Mixed questions of 
law and fact 

(51) Eeference of issues of -fact by 
High Court to lower appellate 
Court 

(52) Eent, rate of 

(53) Eepresentation 

(54) State of mind 

(55) Status 

(56) Sufficiency or weighing of 
evidence 

(57) Sustainability 

(58) Tender 
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Synopsis to S, !00. .(Co»s5<^) 

(58) Will 
(69) Wakf 

See 11 (40) Nature of property 
Supra 

r60) Waiver 

See 15 ( 1 ) (b)- Inferences 
(61) Miscellaneous 
( 12 ) Forum 
( 13 ) Fraud 

(14) Grounds for 

(1) Erroneous decisions on point 

of law . , 

See-9-Errroneous decisions on 
point of law 

(2) Misconception of real questions 
at issue 

(3) Issues of law left undecided 

(4) Substantial error or defect in 
procedure — 

(a) General 

(b) Defective judgment . 

(c) Misconception of real ques- 
tions at issue 

See*— 14 (2) Misconception 
of real questions at issue 

(d) Misjoinder or Causes of 
action or of parties ^ ^ ^ 

(e) Misreading of evidence and 
judgment'- 

See 14 (7) Misappreciation 
of evidence 

(f) Omission to consider evi- 
dence 

(g) Admission or refusal to ad- 
mit additional evidence by 
lower appellate Corn’ t- 

(5) Findings based on inadmissible 
evidence 

(6) Findindgs based on no evi» 

dance.., '■ . ' 

(7) Misappreciation of evidence 
See also (18) Misconstruction 
of document 

(8) Want of jurisdiction 

(9) Conflicting findings 

(10) Other questions of law 

(15 ) Inferences. 

(1) Questions of law. 

(a) General. 

(b) Acquiescence, estoppel Wai 
■ ver. 

(c) Inferences from fact. 

(d) Legal effect. 

(2) Mixed questions of law and fact 

(3) Questions of fact, 

(16) Interpretation of Documents 

See also (18) Misconstruction of 
documents infra 
( 17 ) Limitation. 

See also (24) New plea*iafra. 

( 18 ) Misconstruction of Documents. 
(19) Misjoinder. 

See 24 (4) (cl) Grounds for. 


Synopsis to S. lOS. (Coliid) 

(20) Misreading of evidence and judg- 
rctni 

See 14 (7) arouncls for 
( 21 ) Mistake of law. , . 

Bee 9 (c) Erronooua decisions on 
point of law. 

(.22 ) Mixed questions of law ana fact. 

(1) General 

(2) Adverse posseesioii 
(.3) Custom 

Bee 7 (b)— Custom. 

(4 J Inferences 

Bee 15 (2) fuferences. 

(5) Interpretation of Documenta 
Bee 16—Interprotation of 
Document. 

■ (6) Limitation. 

Bee 17— .Limitationi, ■■ 

(7) Notice. 

Bee 11 (44) Findings of fact. 

(8) Heasoiiable or probable Caui@, 

{ 23 ) New Case. 

( 24 ) New plea. 

(1) GenoraL 

(2) Abandonment of plea. 

(3) Abatement. 

(4) Acquiescence, estoppel, WaiT-«%r. 
b5) Adverse possession 

(6) Bui den of proof. 

(7) Cause of action. 

(8) Court»fee. 

(9) Improper valuation of: suit 

(10) Custom 

(11) Intention 

(12) Legal necessity 

(13) Limitation 

(14) Misjoinder or Nonjoinder 

(15) New defence 

(16) Objection as to mainialnabilitj 
of suit 

(17) Objection as to want of notice 

(18) Objection to adiiiLssibiiity of 
evidence 

(19) Objection to document for want 
of registration 

(20) Objection to jurisdiction 
(21) Plea of applicability of certain 

hy^v ^ ' 

(22) Plea of being an heir 

(23) Plea of lispendens 

(24) Plea of title 

(25) Point of Iniw 

(20) M'ixed questions of law and fact 

(27) llesjiulicata 

(28) Other pleas 
( 25 ) Objec-iioM to jurisdiciiou 

Bee 24 (20)— Now plca-snpra 
(26) Orders passed in execution proceed- 
ings— 

(1) General 

(2) Applicability of Act X of 1877 

(3) Applicability of Act I (B, C.) 
of 1870 as amended by Act X 

/■'n n\ 
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Synopsis to S. lOO (Co«cZ<I.) 

(4) Orders Coiifirmiug or setting 

execution sale 

(5) Orders passed in execution of 
a decree in a Small Cause Suit 

( 27 ) Pleadings 

( 28 ) Practice and procedure in second 
appeal Soo also rases under 0-42 

i\ 1 

{1) Admission of fresh evgjence 

(2) Consideraiion of evidence 
(B) Contents of judgment of lower 
appellate Court 

(4) Duty of Appellate Court 

(5) Powers of Appellate Court 

(6) Objections 

(7) Practice 

(8) Sufficiency of evidence See 11 
(56) findings of fact 

< 29 ) Presumption 
"( 30 ) Privy Council 

( 31 ) Question- of fact Sec 11-Findings 
of fact- Supra 

(32) Refusal by ^ lower appellate Courf 
to extend time for filing appeal 
( 33 ) Remand 

( 34 ) Rusjiidicata, plea of-See 24 (27) 
New plea-Supra 

( 35 ) Review 

(36“A) Save where expressly provided 
( 3G ) Revision. 

(37) Small Cause Suits. 

(1) General 

(2) Applicability of Act XXIII of 
1861, S. 27 

(3) Applicability of Act X of 1877 

(4) Original framing of suit 

(5) Suic for account 

(6) Suit for contribution 

(7) Suit for damages 

(8) Suit for enforcement of hypo- 
thecation of moveable property 

(9) Suit for mesne profits 

(10) Suit for money due for per- 
sonal property 

(11) Suit for money due under a 
contract or agreement 

(12) Suit for profits 

(13) Suit by auction-purchaser for 
refund of purchase-money 

(14) Suit for rent 

(15) Suit to recover land cess 
(37- A) ^ Who may or mxy not appeal 

(38) Miscellaneous 

■/■—( I ) Addition , of , Parties in second 
appeal. .See also under 0. 1, r. 10. 

—Person not made party in first 
appeal cannot be included in second 
appeal. However, it ail depends upoji 
discretion of Court. A I R 1930 Bom 554 
*54 B 902= Ind Rui (19311) Bom 241=32 
Bom„L R 1252. see also' 12 A L ■ J 1277= 

2Vl C 25. 

— Second ap]:>eal —Making decree in 
favour of party not made party In lower appe- 
llate Court-Power of Court-See 9 lad Cas 815 

( 1 ) 


C. P. C. ('1908 ) Secfiofl 100 (ConicO 

( 2 ) Awards. 

—Second appeal lies in suit to enforde 
award with request that it should be filed. 
A I E 1929 Rang 166=7 Rang 136=Ind Rui 
(1929) Rang 206=117 i C 574. 

-—Where instead of passing first an 
order directing the award to be filed and 
then passing a decree iif terms of it, the 
Court passed a composite order decreeing 
the plaintiff's claim in terms of it : Held, 
that €ven if the drder of the Court were 
taken to be an order recording a 
compromise, an appeal wouM lie from 
that order and that such ’appeal must 
be treated as an appeal from an. order, 
with the result that no second appeal 
would lie 92 1 C 609. 

— A question of the award of future 
interest is not a pure question of law. 
77 I C 450=50 0 370=37 C L J 233=A. !. 

R. 1923 C 485. 


( 3 ) Burden of proof. 

— See-(9) Erroneous decisions on 
questions of law. 


( 4 ) Cofiipetency. 

( a ) Orders dismissing first appeal for 
defaidt. 

— S. 2 (2) now expressly lays down 
that an order of dismissal for default is 
not a ‘‘decree’'. This sets at rest the 
conflict stated above. So also where the 
High Court is justified in ordering a party 
to furnish security for costs it has no 
option but to reject the appeal when the 
order for sequrity has not been complied 
with. The order dismissing the appeal is 
not a fit one for appeal to .His Majesty as 
the matter does not involve a substantial 
! question of law. 36 All 325=12 A L J 451 
I =23 1 C 532 

{ h ) Review* 

— See under the heading (35) Review 
infra and see also under 0. 47, r. 1. 

( 5 ) CouTt“fee. 

_ — A second appeal lies from an order 
dismissing, an appeal for deficiency of 
Court fge or if a dismissal of appeal 
I raises a question of law. AIR 1927 Kag 

100=98 1 C 663. 
See contra, 21 Mad 152 


( 6 ) Cross-objections or cross-appeal. 

—As to competency of second appeal 
from orde * of first appellate Court dismiss- 
ing cross objections see A L R 1933 L 169. 



1859 


DESAl’S All INDIA CONSOIILATED ClVIl DiaEST I9U- 


1914 


18(0 


c. p. c. (1908) SEC. lOfl (Cowfcl) 

( 7 ) Custom. 

-(a) Gemrah-Qnestion whether the 
vilhge is a town or not is covered bj 
issue on the point of^.customary right of 
kamins to alienate abadi sites. 10 ^ah 

j 360= inicioz. 


-Per Ramesam, J.-Wbether a custom 
relating to a pathway is reasonable oi 
unreaswiable should be «ODSideredjrith 
reference to its extent relatively to the 
totel extent of lands held by the owners 
of the servient tenements, where the^ lower 
Court takes that fact into consideration in 
eonsidering the question ^Eeftor the 
custom is reasonable or unreasonable, High 
Court sitting in Second Appeal cannot say 
that the finding of the lower Court is 
vitiated on account of such oonsi|erations 
Per Odgers, J-One of the most important 
questions, in considering whether or not a 
customary right is reasonable or not, is to 
see what effect it will have or what will i 
be the extent omhe burden on the servient , 
for, ‘an easement or a right | 
which When exercised obliterates so to say I 
the servient tenement entirely, 
able. AIR 1927 Mad 653=52 M J 674= 

L W 773=38 M L T 395= 101 I C 331, j 

—In second appeal an inquiry can be 
started whether all the attributes of a 
local custom had been established or not 
by evidence accepted by the lower Court 
There is no difference between cases where 
custom is accepted and those in which the 
existence of the custom Is not accepted. 

I R 1926 Oudli 53=2 OWN 838= 

90 C 525. 

—Question of right by special custom 
cannot be raised in 'absence of a certificate 
second appeal. A I R 1923 Lah 53= 
10 I C 83S 

—See also 2 Lah 348= 66 1X 492. 

—Whether Question regarding custom 
is involved or not can be considered. A I R 
1925 Lah 82=79 I C 488. High Court can only 
consider if facts support custom. AIR 
1921 Mad 694=41 M L J 437=14 L W 702 
=(1921) M W -N 754=69 I C 570. 
— Finding of fact- Assumptions based 
on— Liable to be set aside in Second 
appeal. Bee 46 I C 511. 

—Second appeal-Question of^ custom 
must be confined to that set out in certi- 
ficate. AIR 1922 Lah 426=3 Lah 344=69 

1 C 507. 

—Existence of custom not challenged 
in loiver Court cannot be challenged 
in appeal. AIR 1923 Pat 309=67 I C 464. 

— Plaintiff relying on custom — He 
cannot in second appeal be allowed to 
take new stand which would re-open whole 


r C. P. C. (1908) SEC. 100 (Gonid) 
i (7) Custom. (Gonid) 

! -Tho words usagm having go 
I force of law " m 

£ e“v POW-,f SX 

rffaerthan with any f 
notwithstanding recognised 

ranging over S iSTpp- 

S»uS 

"Sis 


Dnab uu , 

b;"th;iowe7 ApueUato Court, the, custom 

I w fitm C 699 CP B). [tlverrulimg 29 

—A custom to be valid must be ancient con- 
tinuous reasonable and definite and all these 

nnambicuous evidence. Where the 
established the custom to be 
nirl nrid where the instances provea were 
fit ‘in number that they could not 

1 the continuity '.of the i,, Hw 

^ not be held to have been established in law. 

I wLre the custom as to the exclusmn 
of daughters is not established ^ « 

^evmiSner sued to set aside 
uift executed by the widow, thtii suit la 
fot Staiuable in the presence of a daugh 
ter ri especially of a 'daughter's aon.^^l^S 

—A plaintiff , basing his right on cus- 
tom-cannot in second appeal ask tho Court 
irdecide the case upon the basis of 
Muhammadan Law <57 P » f gj. 

— Question of onus not to be jaised 
• without certificate 
I P..S.b CO.,., A* Sj? 

i —A question of custom cannot be 
: taken up in a second appeal without 
I the required certificate. Whore the doni^t s 
! line of descent having become extinct, 
i the land reverts to the line of the donor, 

1 the possession of any person occupying 
I the land along with tho last holder not 
I become adverse 

' the latter: 193 P L R 1914::91 I* y, ^ 

= 14 i i/ 

—Grounds for-Iaw or usage having 
the force, or oflaw— Existenco or 
stence of custom— Adequacy or 

of evideuec See 17 O G 1=20 I C 894. 
—High Court will not interfere in 
sipp.nnfl jinneal for mere teeliuical 

15 1 c m* 
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C. P. C. (1908) SEC. 100 {Gontd) 

(1) Custom (Contd) 

*— ( h ) Mixed questions of law and 

Tlie existence of a custom or usage 
having the force of law is a mixed question 
of faci and law. S. 100 precludes the 
Sigh Court from interfering in Second 
Appeal with the findings arrived at by the 
lower appellate court of actual facts from 
which the existence of the custom has been 
inferred, A L R 193J M 678. 

"*“But the existe jce or non existence 
of an alleged custom is a mixed question 
of law and fact and a finding about it is 
revisable by the High Court in Second 
appeal 38 M L J 275=:27 M L T 111=1922 
M 290=55 I C 380. 

— So also the Bombay High Court 
holds that question of existence of custom 
is a mixed one of law and fact, and even 
concurrent findings thereon can be set 
aside by High Court A I E 1931 Bom 
167=32 Bom L R 1679=129 I C 88L 

— Question if evidence proves alleged 
custom is mixed question of law and fact. 

—A I R 1929 Mad ,751=Ind Rul (1929) 
Mad 972=119 I C 476. 

— The Allahabad High Court, however, 
has held that the question of the existence 
of custom is one of fact and is ordinarily 
binding on the High Court in second 
appeal. Acts, found to be done in 
pursuance of the alleged custom are facts 
but the conclusion, whether the facts 
found fulfilled the requirements of the 
law may be a question ^f law A I 
B 1931 All 104:s(lP30) A L J 1555=53 
A 308=131 I C 217. see to the same effect 
ale 1933 A 478. and 54 A 6=A I R 1931 
A11499=(1931) A L J 757=:Iud Rul (1931) All 
789=134 1 C 2! F B and 21 C W N 729 
(P C)=40 M 709=19 Bom L R 567=39 I C 722; 

— And that the findings as to custom 
is a mixed question of law and fact, 
but concurrent finding of lower Court will 
not generally be upsei A I [R 1926 All 

215=93 1 G 363. 

— Decision on question of custum is 
mixed finding of law and fact. A I R 
1922 All 88=20 A L J 57=64 i C 956. 

—And the Oudh J C Court also holds 
Ihe same view Yiz that findings of as to 
existence of custom are pure findings of 
fact, but ail questions of interpretation in 
voive an element of law. Where there was 
no question that the documents relied on 
to establish custom were silent as to the ri- 
ghts of a father to inherife from his son, 
yet two opposite interpretations were 
placed on this omission by parties. Held 
that it was a fit matter for second appeal 
AIR 1928 Oudh 269=5 0 W H 275= 

112 I C68. 


C. P. C. (1908) SEC. 100 (Contd) 

(7) Custom (Contd.) 

—Existence of custom is question of 
mixed fact and law and can be considered 
afresh. A I R 1925 Oudh 55=81 1 C 1033. 

—The question of custom is one of 
mixed fact and law A I R 1924 Oudh 157= 

■ ; 26, 0 0 386=76 I €774. 

-^Point of custom Raising a mixed 
question oi law and fact— Court in second 
appeal can go into evidence of oustom. A 
r E 1923 Oudh 102=9 0 L J 5l8=?3 I 

:C72i 

—The question of the existence of a 
custom is a mixed question of law and 
fact. A I R 1926 Lah 251=92 I C 769. 

—Existence of custom derived from 
facts proved can be agitated. A I B 
■ 1925 Nag 179^:82 ! C 815^ 

— Custom-Mixed question of law and 
fact — Judge to record finding on the 
things alleged to have been and then to 
determine the validity of the custom. 

—See 40 Mad 709=39 I C 722 (P C) 
= 1917 P C 33. 

— Whether certain events did or did- 
not happen is a question of fact, but 
whether the facts found do or do not 
establish a custom is a question of law. 
A judgment based upon evidence not 
admissible in law is unsustainable. If a 
party sets up a special custom of a family 
to take the succession out of the ordi- 
nary Hindu law, such custom must he 
proved to be ancient continuous certain 
and reasonable, aud being in derogation 
of the general rule of law, must be 
construed strictly 20 I G 810=18 G L J 
559=18 C W N 55. 

—(c) Questions kic.— If lower Appe- 
llate Court has passed judgment based on 
illegal or insufficient evidence to establish 
alleged custom, there can be second 
appeal Ind Rul (1929> Ail 623=116 I C 799. 

—But a question as to the existence 
or non-existence of a particute custom 
where the lower Appellate Court has 
acted upon illegal evidence or on evidence 
legally insufficient to establish an alleged 
custom is one of law. A I R 1927 All 

471=8 L R 8 A 110 Rev.=l0i 1. C 665, 

— Finding on question of existence 
of custom, being substantially one o! fact, 
is binding on second appeal, except when 
it is not one of pure fact or is based on 
illegal or legally insufficient evidence 
or there was error in stand-point of 
approach or in placing burden of proof 
or in assumption of condition AIR 1931 
All 104=(1930) A L J 555=131 I C 2|7. 

—Insufficiency of evidence to 
blish custom can be ^ gone ii.to 
in second appeal as question of law 
but wWe lower Court fiinds evidence 




c. P. c. ( 1988 ) SEC. 100 (,Co7itd) 
( 7 ) Custom. (Conkl) 


suffioieat no 


question, whether, in any 

sheu iastanca, tlia evideiioa led to p; ova 
L existenoe of tna proper a.ttributas ot 
oustom-is adedaate 
law rtqaires is a qaasmon of law 
can be disoussed in saojud appeal. iu i= 
not oompaten 1 to a Oourt of o.-'-Jud 
Appeal tb consider the uradibuity of any 
parfenlar evldenne. Hat 
Court has acted upon _ uivi.ui«ib.e 
erideuoe has rejected admcssiole ondeiue, 
has acted upon evidauce vvluun doe, 
C0DQ.6 -np to the stRi*id.i>rJ. ot adc.iu.ijy 
lit/ would bo opon to c.’jL*roctiou 
“appeal. IT 0 U 1=20 I C 894. 
Qstublish <i custo^T High 
.Court can consider sufficiency of evidence 
law in second appeal A i 
■"'"605=102 ! C 5l#&,'se8„also 11 I L 5i§. 
—Where wajib-uUarz is rejected 
under erroneous view of law as. irreievent 
in deciding point of custom second appeal 
from finding is competeui.^24 O y ydU 

64 1 C 86. 

—“Biut where evidence as to custom 
is found to be unreliable by lower Appe- 
llate Court, its value will not be 
discussed in second appeal merely on 
ground that the Court expressed an 
erroneous opinion as to its relevancy, 
80 L J 202=61 I C 781. 

^ evidence can be 

into question when custom has 
been proved by single instance. A i K 19 
-25 Blm 680=27 Bam L 830=Si i C 891. 


c. P. C. (I90S) SEC. loa iCoMd)^ 

(1) Custom (Oonld) 

should consider wiietlwr the evid-iiice 
adduced suffices to cHtablUU pill the 
elements of antiquity, conUnuity and 
certainty neocssiii^ to canisiitute a 
custom. 43 1 0 43i= I r L J 51. 

—Bat sufficiency of oral evidence 
regarding custom cannot be rc-chdienged* 
V?hich of two waiib-ul-ar/ms j^overni.^we 
can be re-J died into qacsUoiu A I it ill2b 
■ Xli'ihm) I C '89. 

—Finding U'l to, cxlitcnco of iimrcan- 
title usige can be attic’xcd in ^second 

uppial 13 L, 31 i3t-,,i= i5 i“ 

1 C Slh.V 1 H 1331 li 2(1=. ii 
323=.4 I It 1912 1. 2 41 n ^ 

■210 W .V UJ (P Oj = l, .1 0 3 ,p,'=p 
lju u i C 0 -i Ij'- I'ltl i’ t- 33. 


—Question whether it ^ is reason^ 
able or not is a question, ot » 

'■ ■ V W n I Cill. 


— Suffinency of evidence required to 
establish custom cui be examined. A 1 11 
U'M All 43=18 A 77 =23 A L J 931=88 
see also A I B 1921 All 47/=Ii B 5 
Eev=79 I C IJi.: .and A 1 B 1923 
'?4i=/5 I C 65?. and 7 A' L J 36=4 
Ind Gas 394=31 A 115. 


The question whether the facts 
and found satisfy the requirements 
to e.stablish a custom is a qiiestiori 
iid one which the High Go. .irt can 
consider in second appeal 12 
I C 770, see , also IG M L J 8 
=29 M 2 i. 

—So also it is open to an appellant 
in Second Appeal to show that the evi- 
dence relied upon by the otherside; 
even if believed and considered sufficient., 
does not in law amount to the proof of 
ah alleged custom, 15 I C 247. 

" -dlTnder 3. iOD of the 'G B C 

Code, in a case whether a custom differiim 


—Finding following not £ri)j.i custom 
but from application of judiciii authorities 
is one of Uw ail cui oc i|midaoncd m 
second anpial A I H idiJ l^di 4,,u-li B 

L .J ud=iu LiU H33=.3l I’ U it ‘.U=lml 

itul 11330) Lah 032=117 1 C 380. 

— Alwu'.itiuii to ii-:ooiaily 
is ii quas'Aou of law. lu .ill irioos oustum 
doBS not rBo.),'ni.io aa .tirju iti ui f->P :i 
debt due froai a previous lu.doi' ut tiio 

land as a iastilubio iicce.ssioy. A I A ij-r 
Lah 896=190 i C 80 J, 

—It is open to doubt whcyicr 'lh© 
expression ‘a usage having the force of 
law’ should not bo confined to tlie usages 
of the country o„i' of the . c.i,iiiinu,uifey as 
suggested jli 7 A* GoJ. Gustonis like, .pro** 
euiption, the law mcrcliaiil and iisages like 
those roferrod 'to in S ii of Act Vlli of 4 .^ 
HG > to have been in the couiempia*,' 

bion Ot ime legisiatu -o, it seems doubtiui 
whether. ....a private right-right of the 
daughter of an IJbhiyaker to perform a. 
festival fallwvithin 3 199 Gl (aj. However 
that may be the High Court slimild not be, 
called upon to examine the or.d ^ and 
documentary cvidcuco relating to a private 
custom as if it wore hearing a first appeal. 
40 Mad' 1103=32 .M B d 237=5 Ij 3?. 34l>*,; 

21 M L T 411=49 I C 516. 


(h) Qnmiiom of M(.f, Wiiere there is 
evidence legally sufficient, to HupiJort a 
finding as to the existenue of an uj^age the 
Higli Court cannot in second appeal set 
aside the finding on the ground that the 
quantum of evidence is meagre and scanty. 
But where the usage has not been pleaded 
with precision and tiio e vide nco^ adduced 
is vague and iiicoasistent, a finding may 
f hv fh.-.! ITitT-h Cltvort .4 [ R 1031 
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C, P. C, (1908) SEC. too (Contd) 


C P. C, (1908) SEC. miContd) 


(7) Ciisfoiii (Could) 

—Finding as to existence of tribal 
or family cnsfcom is one of fact and cannot 
be disturbed in second appeal. A I B 1930 
Oudb 330=7 0 'W N 333 =14 E D ■140=Ind' 
Rul (1930) Ondh 147=123 ! C 15. 

—Decision that no custom has been 
established is a finding of fact. The 
weight or value of evidence cannot be 
discussed in second appeal. A I B 1928 

Oiidh 301=5 0 W ISr 432=112 I C 142. 

—Finding that a custom has not 
been established by reliable evidence is 
finding of fact. A I B 1928 Oudh 121=4 
OWN 1229=107 ! C 560. 

—Whether on evidence a custom is 
established is a question of fact but 
whether evidence is legally sufficient to 
establish the alleged custom is a question 
of law. A I R 1927 All 201::99I C 292. 

— Whether a single wajib- ul arz 
establishes a custom is a question of fact. 
AIR 1926 Oudh 143=13 0 L J 121=3 0 
W N 69=91 I C 942. 

— Weighing evidence on ciisioin is 
entirely within jurisdiction of first appellate 
Court and Court of second appeal cannot 
reverse fiiffiing. A I R 1930 Oudh 33G=7 
OWN 333=14 R I) 14C)=Ind Rul 0930) 
Oudh 147=123 fC 51. 

— Whether the evidence as to the 
existence of a custom is sufficient o.' not 
cannot be questioned by the High Court 
in Second appeal, but whether the require- 
ments of a custom are fulfilled can be so 
fulfilled. AIR 1926 Oudh 460==3 0 W N 
Sup 10=94 ! C 987. 

—The question whether a given state 
of facts establishes a binding custom or 
usage^ is a question of law, but the 
question whether such a state of facts has 
been proved by the evidence is a question 
of fact, Cases on the suojoct revie^ved, 
25 C L J 613=21 G W N 972=45 Gal 285= ^ 

41 I C 959. 

“-"Question whether under-raiyat^s 
rights pass on inlieritance by custom is 
one of fact for second appeal, AIR 1930 
•Pat 562=11 P L T 539=Ind Rul (1930) Pat 
739=127 iC ,83,.5. 

— A finding as to particular custom 
should not be disturbed unless it is based 
on insufficient evidence or the necessary 
requisites are not estabUshed. AIR 1926 
Bom 153=50 B 133=28 B L R* 49=93 ! C 135. 

'—Finding of fact-Existence of custom 
of pre-emption. >See 13 A L J 717=37 A 

;524=291 C m 

“Ehnding of fact as to the existence of 
custom cannot be interfered with in second 
appeal; evidence on that point cannot be 
weighed in second appeal. 25 ! C 104; 


( 7 ) Custoixi. (Gondd) 

—But; though decision as to the 
existence of a custom is a question of 
fact an appellant in second appeal is 
entitled to show that tfie evidence before 
the Court, even if true does not establish 
the custom. / 14 1 C 12. 

— Question whether custom exists to 
remit rent of land allowed to lie follow is 
one of act. A I R 1930 P G 234= Ind Rui 
(193C) P C 308=(1930} M W N 885=53 M 
597=59 M L J 289=52 C L J 265=32 L W 
548 (P G)=126 I C 84. 

—Finding of Lower Appellate Court 
based on evidence as to custom— Binding 
in second appeal, see 35 I C 630, 

— The Question whether the parties 
to a , case follow Mahomedan Law or 
custom is a question of fact and cannot be 
agitated in second appeal. 106 P W R 1916= 
34 I G 219=60 PL R 1917. 

— Whether the parties to a suit are go- 
verned by HinduLaw in tliematter ofinheri- 
tance to the estate of a deceased person is a 
mere question of fact and is not a ground of 
second appeal. (1917) M W N 98=37 I C 879. 
—Customary right of way in . agricultural 
tract is set up whether the custom is 
reasonable or not is a question of fact. A 
I R 1927 Mad 653=52 M L J 674=25 M 
L W 773=38 M L T 395 =103 1 C 331. 


(8) Defective judgment 
—See 74 (4) (b)— Grounds for. 


( 9 ) Erroneous decisions on point of law. 

— ( a ) Genm^ali— In case in which 
the defendant clearly admitted in his wri- 
tten statement the factum of a sale, and 
no issue had been framed by the trial Court 
on the point the lower appellate Court 
recorded finding that no sale took place^ 
Held that the lower appellate Court was 
not justified in giving a findiug on the 
question whether a sale did in fact take 
place or not under the circumstances and 
in deciding the case on that finding and 
that the finding was not binding in second 
appeal. 1932 POL 541 (Civ)=A I B 1932 
L 541 (543) (Civ). 

— Where the judgment of the lower 
appellate Court proceeded upon the 
view that unless the petitioners proved 
v/hat it was . not their duty to prove they 
should lose, held that the judgment was 
coloured by that erroneous view and the 
lower appellate Court was thereby disabled 
from weighing evenly the evidence, and 
that its decision must be set aside on that 
ground alone 36 L W 219 (223)=A I R l.i32 
M 513cA L B 1932 M 1449=140 I C 674, 
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C. P. c. ( 1908 ) SEC. TOO (Oontd) 

{») Errjaeaus decisions on point 

of Taw {GorUd) 

—Where the lower Appellate Court re- 
versed the finding of the trial judge in favour 
of legitimacy without reference to the pre- 
sumption arising from continued living as 
husband and wife, upon a mere balance 
of probabilities, its finding was sat aside 
on second appeal as E®tag 

17 G W N 494=15 I C 328. 

— The circumstjkttoa thafc a hading of 
a lower Appellate Goar fc iy based mainly 
upon evidence which is explicitly ret erred 
to and avowedly reprodnced in the judg- 
ment but is not to be found any where lu 
the record, vitiates the decision and 
renders it contrary to law within the 
meaniiiT^ of s. 100 of the Civil Procedure 
S ol 1908.15 1 0 615=17 0 W N 37. 

—A decision of the lower Court which 
"vyas right according to the view of the law 
then prevailing is liable to be set aside in 
second appeal if the aubseauent ruling of 
the Privy Gonncil takes a contrary view 
A I E 1926 Nag 49=60 I C 2110 

^-Second appeal lies on a point o wa.f 
ffoiusj to the root of the merits of the 
whole case A I E 1923 All 343=Tt i C 38r. 

—High Court in second appeal can 
interfere with erroneous dicision based 
on erroneous findings contrary to facts 
found by the Court, 18 I C 814. 

—It is to ask reversal of lower 
Court’s decision on proposition of law 
neither cited nor pressed in lower Court 
air 1930 All 726= lad Kul (1930) All 
: ^ 925=127 I C 525* 

—On a second appeal under S 100 of 
the C P Code the deorsion of the Lower 
Appellate Court is the only one which has 
to be dealt with under clauses (a) and (b) 
of the section and a reference to the 
original Court’s decision in the ground of 
appeal is erroneous. The question whether 
a trustee can divest himself of the 

trusteeship is a matter of law, 6 Bur L T 
180=7 L B E 39=21 1 C 232. 

—Ground for— Applicability of a 
particular section of a Code— Lower Court’s 

reasons erroneous— * Power of High Court 
to interfere, see 17 G W" N 108=15 C L 
J 7=13 I C 120. 

—Erroneous reason as to applicability 
of s 90 Evidence Act— Interference in 
second appeal— See 16 G5 L J 7. 

—(5) Burdm of proo/: -Finding based 
on positive evidence is not finding based 
oil error as to onus of proof 59 I A 29=59 
C 1012=62 M L J 336=36 0 W N 221=55 0 
L J 72=35 L W 112=9 0 N 119=16 E .D 
95=34 B L B 481=1932 MW N 275=136 I C 
39S=A T B 1932 P C 28=1932 P C 58=1 R 
1932 P C 94=A L E 1932 P 0 112 (P 0), 


C. P C. (IfOS)SEC. m%(Oontd) 

(9) Erroueoiss dedsicns on pniit 
^ ^ of law {Conid} 

—And it cannot be laid down as a 
proposition of universal application that an 
erroneous view of the burden of proof 
necessarily readers a Court inoapabie of 
weighinithe evidence 

511=193*4 M W N 345=A Iitl932M 415, 
—Though even _ Privy Couaeil can 
interfere with ■ finding of tact ..if,, . it 

is deduced from placing burden of 

proof on wrong party. A I E 1929 i O 1^= 

31 Bom L E 264=56 I A 6=49 C L J 98= 

56 M L J 115=29 L W' ,86=56 ,M fKi^9) 

M v\ N. 43=Iad . Eul (1929) i 0 4a = 
114 1C JJ. =33 C jv' N 233. 

— An order based on an error of the 
orinciples govering the question of onus of 
proof is appealable. xV I E 1926 Lah^6aa=96 

— C)u 63 tion of burden of proof is 
one of law and can be attacked m second 
aoneal 2 Lah 249=64 I C 901 oog also i E 
lil 0 668=A I E 1931 C 7/9 (l)=53 
G L J 619=133 I C ip and 431 
A I E 1921 Lah 199=4 Lih L J I99=|7 I C 
246. —see also 2 Lah ,^^‘^9=4 I E 1921 
Lah 128=106 PLE 1921=641 U 901 and 3 
Lid Ors43l, and A I E 1924 Lah 195=73 
IC 216, and 65 I C 74a, Detedaut ad- 
mitting execution but not denying^ partial 
or total Consideration-Burden 01 proof 
is question of law. A I E i9«l Lah 193-4 

LahLJl9f. 

—Finding of fact arrived at by 
Appellate Court on correct appreciation of 
direction of lower Court as to burden of 
proof cannot be disturbed in second appeal 
^ . 12 L W 173=591 C 973. 

—No doubt as soon as there is a 
conflict of evidence the question of onus 
disappears. Bub confiict implies and predi- 
cates not onlyihe existence of evidence on 
both sides bat also consideration of both 
by the Court; and where the lower 
■ Appellate Court ignored ^tha evidence of 
one side altogether and it was apparent 
from the judgment that the Judge would 
have dismissed the appeal and suit even 
if the defendant or respondent had not 
[produced any evidence at all then it is a 
case for interference. 16 C W N 779=15 

i C 1% 

— xillocation of onus— vital question 
between the parties — Duty of the court 
to rectify a mistake in second appeal See 

V . 1 Lah 429=58 I C 98l 

—Finding of burden of proof wrong— 
Evidence on record disregarded— Finding 
is not binding iusecond appeal A I R 
1924 Pat 310=2 Pat 919=5 P L T 315=76 

I Cl 47. 

— Finding of fact, otherwise conclusive, 
may be displaced for misplacing burden 


18 « 


OTSAFS All IKPIA CONSPliPAte CIYII PI^BT 


C. P. C. (IMS) SEC 160 {Conid) 

(^) Effoieous decisions on point 

of law {Qonid,) 

of proof on a party 51 C L J 465=128 I C 
108=A ! R 1930 C 591. 

—Burden of proof may somtimes be 
a ground of second appeal-Second appeal 
will lie from a decision arrived at on a 
wrong laying of onus in absence of all 
evidence on an issue. 36 P W E 1917= 

40 I C 1003. 

—Finding of fact involving a wrong 
allocation of burden of proof can be set 
aside in second appeal. 37 P W E 1917= 

40 ! C 176. 

— Where in a suit by a mortgagee 
the _ executants of mortgage admitting 
receipt of whole of consideration made 
up various items before sub-Eegistrar 
J deny part at mutation. Second appeal 
lies on a question of burden of proof. 2 Lah 
249=64 I C 901. 

—Question of burden of proof clearly 
involving a question of custom cannot 
be argued in second appeal by the appeal- 
ant without a certificate. A I E 1921 Lah 
77=2 Lah 348=66 I C 492; 

—But if onus is wrongly thrown- Obser- 
vation that no evidence is produced by Deft 
♦-And finding given on all the evidence 
in the record — Weight of evidence for the 
lower appellate Court— No irregularity. 

9 1 C 4; 

— So too, a wrong alocation of onus 
iaecomes immaterial, if it docs not alfect 
the decision on merits A I E 1921 Lah 
162=3 Lah I J 445. 

—Misplacement of onus by trial 
Court without shutting evidence does not 
raise any laid point for second appeal, if 
it is set right by lower Appellate Court 
by considering entire evidence. A I E 1931 
Lah 220 =Ind Eul (1930) Lab 335=31 P L 

— High Court is not justified to 
interfere where burden of proof is wrong- 
ly placed but the party is not prejudiced 
thereby. ALE 1924 Lah 335=69 I C 521. 

— Where a District MunsifiE misdirected 
himself as to the burden of proof, but 
the subordinate Judge on appeal considered 
the evidence from the correct stand point 
and concurred in the Munsif’s finding. 
Held, in second appeal that the finding 
of the Appellate Court must be accepted 
. W 170=59 I C 973. 

•—{c) MistaJee of law : — Finding of fact 
based on erroneous presumption of law can 
be interfered with in second appeal. A I E 
1929 Lah 772=Ind Eul (1930) Lah 509= !23 

! C 877. 

— High Court is not to interfere with 
lower Appellate Court’s findings of fact 
pnleas same are bad for error of law. A I 




C, P. C. (!908) SEC. 10© {Qontd) 

(9) Erroneous decisions on point 

of law {Qonid,) 

E 1929 Pat 28=7 Pat 832=10 P L T 36 

=Ind Eul (1929) Pat 622=119 I C 894. 

— Concurrent finding is no finding if 
based on error of law. A I E 1929 P 
C 38=Ind Eul (1929) P C 201 =116 

, I C 593. 

—Decision based on erroneous view 
of law is not binding in second appeal. A 
I E 1928 Lah 122=9 Lah 325=29 P LE 697 
• =106 I C 877. 

— Finding so based on an erroneous 
proposition of law that if the proposition 
be corrected the fitding disappears, is no 
finding at all. 1.12 I C 166. 

— Finding of fact based on erroneous 
presumption of law — Effect. See 26 M 
L J 385=24 I C 547. 

—Finding following wrong interpreta- 
tion of law is not one of fact. Ind Eul 
(1929) All 720=117 I C 368. 

—Lower Appellate Court’s finding 
affect following in correct view 
of law can be challenged in second 
appeal. A I E 1929 Nag 110=Iud Eul 
(1929) Nag 235=117 I C 283. 

— High Court can interfere with finding 
of fact based on misdirection of laws. The 
question whether evidence given is suffi- 
cient to hold if grove land has changed 
character is a question of law. A I E 
1929 All 557=L E 10 A 272 Eev=Ind Eul 
(1929) All 728=117 I C 616. 

— Finding as to uniform rate of rent 
for 20 years based on wrong conception of 
law can be interfered with by High Court 
in second appeal. A I E 1926 Cal 1169= 
30 C W N 520=95 I C 525. 

— High Court can interfere in second 
appeal on a finding of fact based on misco- 
nception of law, pleadings and effect of 
evidence. A I E 1926 Nag 416=95 I C 636. 

— Findings of fact of lower Appellate 
Court can be interfered with by High 
Court in second appeal, if they are based 
on misconception of law or are unsupported 
by any evidence. AIR 1924 Pat 336= 
(1923) Pat 332=75 I C 946. 

— High Court must interfere with fin- 
ding of fact based on erroneous view of 
law. 23 1 C 796. 

— Finding of facts, coming from an 
erroneous view of law, and inconsistent 
with facts accepted as established— High 
Court can interfere. AIR 1922 All 188= 
44 A 602=20 A L J 473=67 I C 67- 

— When reasons assigned by the lower 
Appellate Court as to the applicability of 
the provisions of S 90 of the Evidence Act 
are erroneous iti law, the High Court can 
interfere in second appeal. 15 C L J 7= 
17 0 W N 108=13 I C 130. 
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c.p c. (im}SKmn im (Oontd) 

(9) Erroneous decisions on point 

of law {Co7iGld} 

— Where the lower Court’s view of 
law is incorrect the view of fact which is 
the basis of the view of law is not binding 
in second a|>poal. A. l.R 192G Nag 197= 

90 i C Wh 

—Finding of fact can be disturbed 
only for absence of evidence or for wrong 

notion of law taken. AIR 1925 Cal 1G9 

=80 I C 290. 

— Obvious mistake committed by lower 
Court on ordinary legal point in ariving at 
finding can be corrected. A I B 1925 Mad 
973=22 L W 352=85 I C 958. 

— No second appeal lies n.’iiess mis- 
direction by Appellate Court in point of 
law in dealing with the question of fact 
jvideiice is shown. A I R 1923 P C 
C B J 16=29 C W N 131=21 A L 
Bom L R 1287=Ii R 4 P C 184= 
ML T 291=(1923) M 
P L T 627 (P C)=74 ! C 482. 
— Where the lower Appellate Court 
under an erroneous view of the law has 
treated the wajib-ul-arz as irrelvant to the 
issue which it had to decide, it is open 
to the High Court to interfere in second 
A I R 1921 Oudh 137=24 0 C 237 
=64 1C 86, 


( 10 ) Exparle-appellate decision. 

■—Second appeal lies from appellate 
Court’s exparte decree against a rospondent 
ot summoned a& it is illegal. Ind Rul 
( 1929 ) Lab 661=117 I C 229. 

—An appellate decree passed exparte 
can be examined in second appeal A I E 
1922 Lah 439=3 L 357 =69 1 C 499. See to 
the same efiect. 6 B H G A C 161. See 
8 Ail 354=3 Gale 228=16 Bom (17 

— Fven in presence of other remedies 
exparte decision is open to second appeal 
A I R 1925 Cal 497=80 i C !4 


( M ) Findings of facts 
(7) General 

—Finding of fact cannot be disputed 
in second appeal. A I R 1922 Oudh 96=9 
0 h J 127=67 I C 805. 
see to the same effect A I R 1921 
211=3 Lah Ij J 231=60 J C 705. 
5 I L J II; and A I R 1924 L 382=69 
N 7=68 I e 


C p. C. (1908) SEC. I§l ; 

(II) Fiudlnfs of facts (Cantil) 

(1) General (Vontd) 

170 and'8 O L J 4=61 I C US and III ! C 
791 and 38 I C 161 ami A f H 1929 Rang 
2l3=lnd tin! (19.10) Rang 188 aiidA I R 1931 
Mad 206=1930 M W N 1235=131 I C III and 
A t R 1925 Kag 271=8 N .L J’ 29=86 I C 
847 and A h R 1933 A 295=1932 A L J 
1089=A I R 1933 A 94. and AIR 1933 M 
459 and A L R 1933 R72=A IR 1931 R 91. 
and 1932 P C .L 438 (441) ('Giv.}=33 P L R 
285=134 I C 202=1 H 1932 L 426=A I R 
1932 L 311=A I R 1932 L 4i8 (Civ.) and 9 
i C 456 and 1932 P C h 810 ((:iv.)=33 P 
L R 564=139 f C 110=1 R 1932 L569=A 
I R 1932 L 473 (474)=A L R 1932 L 810 
(Civ.) and A L It 1933 L P93i and II I 
C 95, A I R 1923 Lali 236=7 F W K 1923= 
73 I C 232 8ee also as to the principles 
uiuleriying this rule 38 P L R 1918=92 P 
W R 1918 47 i C 39 ond the Privy 
Council tiecision in A I R 1927 P C 117 
=54 C 586=54 I A 196=8 P L T 255=1927' 
M W N 437=31 (J W N 885=53 M L J 117 
=39 M L T 170=26 L W 642 (F C}=|0l 

I C 359. 

—Finding of fact cannot bo rever.sed 
in second ap])oal though High Court might 
have held difierently. A I R1931 Nag 95=13 

N L J 202. 

— So also trial C-onrt’.s finding cannot 
be set aside without considering all impor- 
tant material, A I R 1925 Cal 993=85 

■ I C 540, 

—And no second appeal lies to test 
soundness of finding regarding question of 
fact A I 11 1930 Oudh 176=Ind Fail (1929) 
Oudh 272=4 Luck 665=6 0 IV N 2Cfefi5 
i C 448. see also I Lah I J 64. 

— Court in .secund apqieal cannot 

reveivc lin-'iing of lower Appellate 

Court on authority not quoted before 
it. A I R 19::0 Lah 737=Ind Rul (1930) 
Lah 721=125 i C 433 no more than it can 
change finding of fact A T R 1929 All 
885=(1930) A L J 34R=rnd Rul (1929) All 
923=1 18' I C 711, 

— On the same principle, i.sHues of 
fact cannot be rai.sed in .seciJiid appeal A 
I R 1923 Lah 11=70 I C Iff. 

—And no decree on the facts will be 
pronounced by High Court in special 
appeal even with consent of partie.s Marsh 
4 See al.so 1 Hay, 25 

—High Court in second appeal cannot 
go into questifui of fact and decide that 
thefippollant succeeds on h careful consi- 
deidition of the evidence and the dreumsta- 
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€. P. C, (1908) SEC 100 iContd} 

(il) FIfidiiifs of fact {Conid) 

(I) General 

—Nor would it interfere in second 
, appeal on findings of fact by lower 
Appeilate Court unless they are 
unsupported by evidence. A I R 1927 P 
C 257=:5?> M L J 703=32 C W N 3=107 I 
C 449.— see also AIR 1926 Pat 187=7 
PL T 547=?94 I C 929. 

— A finding of fact is binding upon 
a second Appellate Court unless it can 
be shown that in conaing to the finding 
the first Appellate Court committed 
some error of law. 2! I C 251. see also 
A I R 1929 Pat 127=10 P L T 138=Ind Rul 
(1929) Pat 566=115 I C 890. and 9 0 W N 
568=139 I 0 365= A I E 1932 0 264=1 E 
1932 0 357=A L R 1932 0 505. and 13 0 
L J 146=95 1 C 463. and 10 lud Cas 188. 

— An objection to the admissibility of 
a document in evidence cannot be allowed 
to be raised in Second Appeal, when, in the 
Lower Appellate Court, the party objecting 
only endeavoured to explain away its 
effect. A finding of fact arrived at by 
the Lower Appellate Court is conclusive 
in Second Appeal, unless it is vitiated 
by an error in Law or by there being 
no evidence to support the conclusion, or 
unless the ^ conclusion drawn is not 
warranted by the findings. 29 M L J 362= 
(1915) M W N 614=2 L W 650=30 ! C 983. 

—Finding of fact cannot be interfered 
with by High Court in Special appeal, but 
no such appeal is barred merely becaiise 
the suit is cognisable by small cause 
court 25 W R 166 see also 25 W R 166, 

Note. 

-“Finding that goods have been 
damaged is one of fact and is conclusive. 
AIR 1924 Pat 240=1 Pat L R 398=79 

I C 183. 

— If allegation in plaint; is not 
specifically denied in written statement 
finding cannot be questioned. AIR 1925 
■ Pat 532=2 Pat L R 284 Ci,v=85 i C 102,4. ^ 

— Finding of fact must be determined 
according to the circumstances of each 
case and the finding of lower appellate 
Court binding in second appeal. 136 I 
C 783=1 R 1932 M 319=A I R 1932 M !73. 

— So a second appeal decided only 
on question of fact — Decision should be 
set aside. A I R 1921 Lah 341=4 Lab 

L J 464. 

— But High Court can deal with a 
question of fact going to the root of the 
case and finding on which is necessary 
to deal with the law if not definitely 
> found by lower Appellate Court I R(1931 1 
Rang 14=8 ■ Rang :425=I18 I C 366;., 
„ . — And a finding of fact becoming 

5 irrelevant owing to a change in the 

' ^ iL (\) \\c 


C. P. C. ri908 ) Section 100 (Conid) 


(!l) Findings of fact (Go7tfd) 

(!) General (Contd.) 

existing law can be considered by High 
Court in second appeal in view of the 
change AIR 1926 All 725=66 I C 775.- 
— So also findings of fact wrongly 
decided by lower appellate Court can be 
interfered with by High Court in second 
appeal if there is sufficzentevidence under 
S. 103 as amended* AIR 1927 Cal 1=31 
G W N 32=99 I C 189. 
— But finding of trial Court regarding 
untrust worthiness of witness cannot 
be intervened unless strong ground 
exists for it. AIR 1929 Nag 117=Ind Rul 
(1929) Nag 144=116 1 C 432* 
— Entire material on record should 
be Considered by lower Court for giving 
finding of fact -A I R 1930 Lah 12=Ind 
Rul ri930) Lah 477=123 I C 573. 
—Finding that the plff. has failed to 
pi*ove a fact is prima facie a finding of 
a fact which cannot be challenged in 
second appeal. The lower appellate court 
must apply its mind to every piece of 
relevant evidence produced but it is not 
necessary for the Court to refer to every 
portion of such evidence. 52 I C 173=1 If 
P L R (J C) 12; In other words, there must 
be precise and definite finding on a 
question of fact to preclude second 
appeal, there must not be mere rambling 
suggestions and bare possibility of certain 
view of evidence being plausible, A 1 R 
1929 Oudh 453=6 OWN 801=Ind Rul (1930) 
Oudh 159= 123 I C 63.. 


— Finding based on whimsical reason- 
ing must be set a side. AIR 1925 Oudh 
386=12 O L J 105=86 I C 686.. 

— As also the finding based on 
io correct apprehension regarding matters 
not on record A I R 1925 Cal 452=82 

I C 974. 

— But findings of fact cannot be 
questioned on ground that unnecessary 
importance was given to certain facts. 
AIR 1929 Nag 270=Ind Rul (1929) Nag 
306=119 I e 674. 

— To sum up : a decision of lower 
Court though defective cannot be 
interfered with in second appeal so far 
as it is • based on finding of fact but 
beyond it, the Appellate Court can 
interfere. AIR 1929 Oudh447=5 Luck. 
377=13 R D 685=Ind Rul (1930) Oudh 214=6 
OWN- 859=L R 10 A Rev. 388=124 

! C 358. 


— Or that the findings of fact cannot 
be interfered with in second appeal except 
when law is wrongly applied or when 
there is no evidence to support the find- 
air 1024 F^t 591s75 I C 846 see 
also 16 ind. Cas $87. 

. . J A 


ings. 





ISIS. 


OESArS ALL-INDIA CONSOLIDATED CIVIL . DIGEST Ifll-ifJI 


1811 


c P, C (1908) SEC. m (Contd) 

' (It) Fmdln^s of Uct {Qontd} 

(!) (ieneral (Qonckl) 

-—An appeal does not lie on the 
ground of an erroneous finding of fact, 
however gross and inexcusable the error 
may be; (compare 16 Calc., 645) but^ an 
appeal does lie to impeach the conclusions 
arrived at from the finding — L B 19 I A 
228=20 Calc 93 L B 19 I A 48=19 Calc 253. 

— The Commissioner of Kumauns 
cannot go into a question of fact as an 
Appellate Court in a second appeal, A I B 
1927 All 524=101 I C 695. 

— As to power of the High Court to 
interfere with findings of fact under 
Madras Bent Becovery Act see 37 Mad 
443 (P C) By S 584 of the Code of 1882 
the High Court as a Second court of 
appeal was bound by the findings of fact 
of the District Judge — High Court could 
allow the appeal on grounds of law 43 Cal 
I C 223=43 I A 172=1916 P C 126= 

C W N 1245=(1916) 2 M 
251=14 A L J 1009=18 

C L J 296=31 M L J 
745. (P C) 

— Findings on issues referred to 

a Lower Appellate Court in second 

appeal are just as much findings of fact as 
abe findings in the original suit and are 
binding on the High Court in second 
appeal 40 1 C 128. 

— second appeal* not permitted by 
code can lie merely for reason that lower 
Appellate Court Could not hear the appeal 
A I B 1921 Lah 156=3 Lah L J 463=62 I 

C 986. 

( B ) lAttQ$tation, 

—The question whether the attest- 
ation of a document implied assent to 
the forms of the document is a question 
fact and must be determined with 
reference to the cirumstances of each case, 
and the High Court cannot entertain such 
a question in second appeal. 51 I C 621. 

—So also whether a scribe is an atte- 
sting witness, is a question of fact. A 
I B 1926 Cal 150=90 1 C 774. 

— Attestation by Hindu reversioner 
if implies assent to alienation by wddow 
-Question of fact— Ko interference in 
second appeal see-B? Ail 350=29 I C 218= 

13 A L J 6!5, 

( S ) Abandonment 

— As to abandonment of plea see un- 
the headiug-New Plea infrar The fin- 
dings on question of abandohment are stri- 
ctly speaking findings of fact, and con- 
sequently, a second appeal ohiy on matters 
of legal principles, arising out of these 
facts, can be taken up 41 P B 1919=51 
I C 396=82 P L R 1919, 


P. C. (I9§S):SEC. lit (Co«M) 
(I!) Firidiofs of fact (Oowhl) 
(3) Abandomueot (Co^ichl) 

Thus second append 
question of elfectiveness 


lies ' on , a „ 
of iho tibaudon- 
ment in law on the facts itHiud. A I E 
1921 Lah 229=3 Lah L J 20=66 1 C 915. 
—Abandonment is a question of fact, 

A I B 1929 Cal 120=48 0 I. J 390=Iud 
Bui (1929) Cal 217=114 I C 153. 

See also 88 IC 1032=4 Fat 838=6 
P L'T 50G=(1925) Fat 320= A I ll 1924 Pat 

741. 

See also A I ' E 1924 :Cal 366=71 I 
C 304. See also 32 I C 155. 
—Therefore, a decision that there was 
abandonment cannot be challenged in se- 
cond appeal. A I B 1921 Lah 162=3 Lah L 

. i 445. 

—Question whether a person has aba- 
ndoned a particular trade mark is one of 
fact. A I B 1928 Lah 924=9 Lah 487=29 P 
L B 615=113 I C 228.' 

—Similarly as to abandonment of 
holding 17 C W N 802=20 i C 198. 

.See. also , J2 I C '355, a.nd'A .IB 
1926 Gal 751=91 I C 493. or as to non 
-abandonment A I B 1921 Lah 162=3 Lah 
L J 445. but finding as to abandonment 
of right in house is question of law. A I 
B 1930 Lah 215=Ind Bui (1930) Lah 588 

=125"! C 188. 

—Similarly finding regarding renun- 
ciation based on inference is question of 
law. A I B 1928 Cai 891=32 OWN 1111= 

^ Ind Bui (1929) Cal 242=114 I C 481. 
i 4 ) Acqumscecnee 

—See 15 (l) (b) Inferences. 

( <5 ) Adverse possession 

— See 22 (2) Mixed que.stioi.is of law 

and fact. 

{ 6 )»:Ancestral property 

■ — See 11 (40) Nature' of property 
"'( 7 ) Beuarrd 

■ — Question of l.umami is purely iindi- 
og of fact and canruii bu r:d<>,;d in se- 
cond appeal A I il 1929 Diidb StLo O W 
N 1122=4 Luck 265=IrH.i Bnl (1921'‘') liodh ' 
211=12 il D 762=115 i C 99. / 
See to the same effect A 1 11 1931 
L 591=32 F L R 298=133 I C 553; and I 

R I9J'I L 716. „ 

— But the Patna High Court has 
held that a question of beiianii or fraud 
is not a question of pure fact; it is x 
mixed question of fact aiid law 
and if the Court proceeds on a mere 
suspicion and draws inference from facta 
proved such as no reasonable man wouldl 
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C, P. C. (IfOS) SEC. 100 iContd) 

(If) PWifigs offact {Contd) 

(7) Eeaami. (ConcM) 

draWr theii the Court committed an error 
of law. and the High Court may interfere 
ia second appeal. 3 Pat L W 339:: 

43 1C 49- 

( 8 ) Bonafides. 

— A finding that the conduct is bona 
fide is usually a finding of fact being an 
inference of fact from facts. Where, 
however, there are no facts and no 
evidence from which to make an inference 
of bona fide conduct, the finding is not 
binding in second appeal. 1932 P C L 456 
(459) (Civ)=33 P L R 263=136 I C 710= 
I.R 1932 L 246=A I R 1932 L 322=A L R 
1932 L 456 (Civ.) 

— Question regarding plaintiff’s bona 
fide mistake is one of law, AIR 1925 
Cal 152=29 C W N 51=82 I C 638. 

— ^A finding as to absence of reasonable 
care and good faith is a finding of fact. 

A I R 1927 Nag 41= 97 I C 988. 

—So also a finding that a document 
was genuine 108 ! C 412. 

— As also the finding as to the bona 
fides of a party in taking a certain action 
AIR 1925 Lah 505 =7 Lah L J 358=26 
P L R 641=92 T C 602. 

— The question whether consent of 
plff’s father was ; given bona fide or not 
was one of fact and could not be re 
opened in second appeal. 63 P R 1916=160 

P W R 1916=35 I C 555=3 P L R 1917. 

Whether other proceedings were 
prosecuted diligently and in good faith 
within s. 14 of Lmt Act is a question of 
fact and cannot be interfered in second 
appeal A I R 1927 Lah 909= !02 I C 628. 

— But the Oudh J, C. Court has held 
that this question is a mixed question of 
law and fact. 13 0 C ,367=3 0 L J 387= 

36 I C 702. 

— Finding: is a finding of fact where 
the lower appellate Court on examination 
of the facts and circumstances bearing 
on the matter has recorded a definte 
finding that the party acted in good 
faith. The finding cannot in such a case 
be challenged in second appeal 138 1 C 
446=^ 33 PL' R-74D=I R 1932 L 515=A 

1 R 1932 L 531, 

( 9^1 0 ) Compmsation, 

—The question as to what is reason- 
able compensation is a question of fact 
and cannot be interfered with in second 
appeal by the High Court. 17 ind Cas 517 
relying on 26 M 111 and II A 333. 


mm. 


C.*P. C, (1908) SEC. im( Contd) 

(I!) Findings of fact, (Contd) 

(11) Compromise 

— A finding on the factum of 
compromise, which is a question of fact, 
cannot be challenged in second appeal,, 
although it does not seem to be satisfactory- 
A L R 1934 L 181; see also A L E 

1933 L 5115. 

— Finding legally proved, that com- 
promise in good faith exists is one of 
fact and cannot be questioned in second 
appeal. Ind Bui (1930) Lah 195=121 I C 291. 

— Question whether there was a bona 
fide compromise in a pending litigation 
is one of fact and finding thereon cannot 
be challenged in second appeal. 109 

I C 776. 

—Workman’s Compensation Act (1923) 
s. 30— If parties to suit agreed or not to 
a certain decree is pure question of fact. 

A I R 1929 Bom 68=30 Bom L R 1610= 

Ind Rul (1929) Bom 228=114 I C 372. 

(12) Concurrent findings 

— ^Where the finding arrived at by 
both the lower Courts is one of fact, it is 
not open to question in second appeal. 

A L R 1933 L 1249. see also 18 F R 1866; 
and 169 P L R 1911=10 I C 338=95 P W R 
I9II. and96 ! C 283; and AI R 19 Lah 29 165= 
Ind Rul (1929) Lah 701=117 I C 813 and A I 
B 1930 Lah 1010=11 Lah 393=31 P L R 755= 
Ind Rul (1931) Lah 21=128 ! C 293. and 
A L R 1933 0 292.^ 

— But concurrent finding of fact can 
be set aside by High Court it lower 
appellate Court had failed to realise the 
probative value of entry in documents, 
AIR 1923 Rang 196=1 E 135= 

76 I C 449. or where the finidings are not 
based on evidence but on a wrong presump- 
tion 239 P L R 1914=144 P W E 1914= 
25 I C 278 and the appellate Court merely 
by endorsing finding of trial Court cannot 
render it final. A I R 1926 Lah 58=89' 

1C 662. 

—Where the lower Appellate Court 
comes to a decision on basis of legal 
effect of documents forming part only of 
evidence in case the correctness of the 
decision though confirming that of the first 
Court can be questioned in second appeaL 
AIR 1928 Nag 153=11 N L J 21=1 SI 

l€ 4SS.,: 

— Where however, there is proper 
evidence in support of the concurrent 
findings no second appeal lies even if the 
finding is erroneous. ALE 1933 O 142= 
10 0 W N 380, 
—After there has been a decision of 
fact in the two Courts of original and 
appellate jurisdiction, the Hfgli Court 
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C. K C (1908) SEC* lii (Cmitd) 

{II) Findings of fact. (Conki ) ' 

(12) Concuffent findinfs. (Corn'id) 

the same was in accord with general proba- 
bility and parties subsequent comiuct, A £ 

R 1931 P (j 48=33 Bom L li 44*i=l»n M L J 
386=53 C LJ 313=14 X h J 53=33 li W 43 
9=35 C W X 438=iii<l llul (1931) P i] 81 
(P I C 67 J. 

—-Concurrent liridinrns of Indian^C.’nurts 
that certain persons were tnamiuerH of certain 
property under power-of-attoniey. were not 
disturbed by the Hoard when jusiificd by 
ample evideiice. A I Tl 1930 P (J 332=3>4 C 
W N 849=59 M L J 134=52 C L J 54=32 
Bom L R 1516=33 L W 129=Ind Mui (1930) 

P C 350=127 I C 542. (I* C), 

' ( IS ) ConfUcting fmlingi 

Bee 14 (9) Grounds for 

( 14 ) VonaUhrailoH. 

— Finding that a pro-note is for 
consideration is one of fact. A I 11.1924* 
Lah 39=5 Lah L J 198=71 I C 78L 

— ^The finding us to the nature of tlie 
consideration is one of fact and cannot 
be assailed in second appeal. A 1 li 1927 
Lah 530=28 P L 11 388=3 Lah L J 319= 

101 I C 44C 

— Finding to payment of the amount 
of hundi is binding in second appeal 
where it is one of fact, 1932 P C h 83 
(85) (Civ)=33 P L R 19= A I R 1932 h 
312=A I R 1932 L 8J (Civ). 

' —Finding as to passing of cash consider- 
ation for negotiable instrument is one of 
fact 33 P L R 120=134 I C 12! =A I t 
1932 L 3» ( 2 ) 

— The finding of the lower Appellate 
court as to the quamtum of consideration 
is binding unless it is shown to have been 
based upon some error of law~llecitai m 
the deed and .admission of the mortgagoir 
before Registration of the receipt .of 
consideration are good evidence. A point 
not taken in the first Appellate court, 
nor in the memorandum of appeal to the 
second Appellate court cannot be raised. 

21 i C 554. 

— In second appeal,- a finding; that a 
person is a mortgagee and has paid 
consideration cannot be challenged, 211 F 

.L R 1915=168 P W R 1914=27 I C UL 

•(IS ) Co/itrack 

— Question as to existence of natural 
love and affection is one of fact. il§ I C 408. 

— In case of presumed contract decision 
determining its legal origin is question of 
: fact AI B 1930 Mad 3i9=Iwi BuB(l930> 

I CIU 


€. P. C. (1908) SEC. 100 (Conid) ^ • ' 

(H) Findings of fact (Contd) 

(12) Concurrent findings. (Contd) 

cannot entertain a second appeal upon any 
question, as to the soundness of the 
finding of fact by the Lower Appellate 
Court. If there is evidence io be con-'; 
sidered, the decision of the second Court, 
however unsatisfactory it might be when 
examined, must stand final 42 Cal 888=19 
C W N 1034=22 C L J 212=28 I C 245. 

— Concurrent finding of necessity on 
circumstantial evidence if can be attacked 
See 186 P L R 1914==25 I C 511. 

— It is not always an easy matter to 
separate a finding of fact from a question 
of law. It may often be open to argument 
that the materials which have been 
accepted by one court as establishing a 
certain conclusion were not in themselves 
Sufficient for its support, if their legal 
weight had been properly measured and 
ascertained. A question of what Gonstitutes 
exclusion from a joint estate may well, 
in many ca^es, be a question of law. Held, 
however, in this case, that the concurrent 
findings of the lower courts were finding 
of fact 'and there were no reasons for 
reversing their findings, 21 C W N 
1142=1 1917 > M W X 642=42 I C 258 
, (PC). 

— Concurrent finding upholding judg- 
'ment and supported by evidence require 
appell?i»njb’s case to be tried on thes 
findings and review is not justified. AIR 
1929 P G. 205=31 Bom L R 1369=50 C LJ 
336=57 M L J 594=30 L :W 825=Ind Riil 
(1929) P C303 (P C)=M8 I C 263. 

— Coacurrent findings of two lower 
courts as to fraud will not be interfered 
with by High Court in second appeal 
unless the lower courts have crossed the 
proper foundation for deter mination of 
such a question. AIR 1926 Bom 33=27 
. r. Bom L R 1318=91 i C 426. 

— ^Both the two lower Courts finding 
that certain decree was concerniiig debts 
of the; widow’s husband’s time and Avas 
not collusive or frajudulent— Pindino 
cannot be interfered wifcMn second appeaf 
AIR 1929 Xag 180=ind fiul (1930) Nag 217, 
—Cohcurrent findings of both Courts 

that a docu ment is not proved, will not 
be interfered with but High Court in 
second appeal 8 A L J 1297=34 A 140 

I C 19, 

—Finding of fact whether concurrent 
or not. cannot Jbe challenged in second 
appeal. AX ^^^928 Bang 303=6 E 586=Ind 
- ' . , Bang 106=114 1 5J8. 

aA the Board 

Refused to interfere with concurrent 
finding pf - aeparatida in business- when 
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■(II) Findings of fact {Qonkl) ' 

■ (15) Contract (Co/w/fQ 

— Fincliag that defendant committed 
the breach of contract and not the plaintiff 
is one of fact and will not be inter- 
fered with by High Court in second appeal. 

: ' ■ 4 Lab L J 317. 

— Whether time is ‘ or is not the 
essence of a contract is question of fact. 

67 1C 157 (Lab j. 

See also. 27 M L J 482= 26 I C 121. 

•—Question as to reasonable time for 
examining goods in a contract for sale of 
goods is a qaestion of fact. 135 T C 498= 

I E 1932 L 98=A I R I932 L 52. 

( 1() ) Costs, 

— Question of costs cannot ordinarily 
be a ground for special appeal W E 1864, 
215 see also. 8 0 C 251, and 6 0 C 39, 

and 6 0 C 52 

— But this does not mean that 
second appeal is not competent at all on 
question of costs. 53- P W E 1919=51 10 
622 see also 7 C w N 647 and 2 L L J 310; 

and 52 I C 16. 

— High Court can in second appeal 
interfere with decision of lower. Appellate 
Court interfering with the discretion 
of trial Court in matters of costs. 3 U P 
L E (All) 55=64 I C 962. 

—But a question of costscaunot be 
considered in second appeal, where the 
two Courts below have taken the same 
view and when no substantial point on the 
merits arises in the case. AIR 1926 All 
419=93 i C 1008. 

-^In second appeal, the Court could 
not interfere with an order as to costs, 
unless the order is illegal The court 
cannot examine the reasons and review the 
exercise of the discretion of the Lower 
Court in the matter of costs Even if th« 
discretion is exercised wrongly, that is 
not a sufficient reason for interfering 
in second appeal. 5 Bur L T 104=15 I C 429. 

— The question whether a special 
appeal lies or not is largely an academic 
question, for each case must be decided 
after examining the merits. Second appeal 
will lie from a decision of lower Appellate 
Court inttrfering with non appealable 
order of trial Court, but not if it is 
appealable and is based upon a j udicial 
• discretion properly exercised. AIR 1928 
Oudh 224=5 0 W N 35= m i C 881. 

{ 27 ) Custom 

See T-Custonj#.- " 


( 25 ) Damages 

—Finding regarding amount of da-': 
mages not fixed arbitrarily is one of fact 
and final A I E 1923 All 199=80 I C 297. 

—Question whether writing is def- 
amatory — Quantum of damages— Question 
of fact. See 32 M L J 392. 

— The question of the amount of 
damages is a question of fact, and it is 
not open to the High Court to interfere 
in second appeal upon such a question. 6 A 
L J 381=31 A 333=1 Ind Cas 760. See 

also 9 ! C 984. 

-But see 1 P R 1915=28 I C 273. 

—Finding as to 'reasonable and pro- 
bable cause in a suit^ for damages for 
malicious procecution is one of fact-, I R 

1932 L 663 (I). 

—Conclusion pursuant to discretion 
as to assessment of damages given by 
Contract Act s. 73 Expl. is a question of 
fact. 28 N L R 142. 

—To sum up: the question of adequacy 
of damages is usually a question of fact, 
and in England, when such an actionis is 
tried by a jury the matter is lefi to them 
for that reason Therefore, ordinarily no 
second appeal would lie. But a finding of 
fact may be vitiated in special circumstatir. 
es by matters which raise questions of law 
In the realm of tort, where we in India 
usually follow the English law, a safe guide 
to the circumstances in which interference 
would be justified will be found in those 
cases in which an English Court of 
Appeal would direct a new trial. 28 
N L R 320 (321). 

( 29 ) Decision in ejectments 

— -A finding, in a suit for ejectment 
of tenant, on the question wberther 
there was forfeiture of the tenancy by 
reason of the defendant’s denial of the 
landlord’s title is a finding of fact and 
cannot be interfered with in second appeal. 

A L R 1933 L 1222. 

( 20 ) DUcTetion,, 

—Where the law leaves a matter 
within the discretio a of a Court hiid the 
Court after proper inquiry and due con- 
sideration has exercised the discretion in 
a sound and reasonable manner, the High 
Court will not, in second appeal, jnterfejo 
with that exercise of the discretion, even 
though it would itself have arrived at a 
different conclusion, 34 BLR 382=139 
I C 44=1 E 1932 B 463= A I E 1932 B 
228=A L 8 1932 B 802 (805), 
—That is Uto say, the question as to 
the exercise of discretion is ordinarily 
sUiCh difeefetion must toi 
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C. P. C. (1908) SEC, 100 (-OHtd) 

(H) Findings of fact. (Confd) 

(2D) Discretion. (Contd) 

be exercised arbitrarily but upon sound 

legal principles governing the 

such discretion. A I R 192G Cal 677=92^1 

— So where the law leaves a coatter 
to the discretion of a Court and the Court 
decides to exercise that discretion ^ ana 
does exercise it, but bases its decision 
upon entirely erroneous grounds the 
cretion cannot be said to have been 
exercised in legal and proper mann^ and 
cannot be allowed | C 225 

—Where two Courts fully acquainted 
with the circumstances of a case and 
before whom evidence could be, but 
not led, exercised a discretion, the High 
Court will not interfere with the exercise 
of such discretion. 54 ! C 731. 

—The High Court will not interfere 
with an order of the lower Appellate Court 
ven if it did not exercise its discretion pro- 
0 XLI r. 53 A I R P51 
(1931) Hah 342=130 t C 
^ ■■/774. 


-Refusal of lower appellate Court to 
exercise discretionary powers under 
OXLI. r. 33 is no ground for second 
AIR 1930 Mad 707=Ind Rul 
(1930) Mad 455=123 I C 39. 

—But the Lahore High Court has 
held that a finding of fact following local 
inquiry can be • upset. AIR 1928 Lah 
208=79 1 C 808. 

— Discretion of the Lower Appellate 
Court with regard to question of costs 
is not matter for interference by High 
Court in second appeal. 13 I C 201. 

—Finding as to reasonable exercise 
of discretion vested under contract See 
1 L W 818=27 M L J 447=(1914J M W W 
715=25 I C 659. 

—Personal decree against mortgager 
— Direction to pay in instalments— Judicial 
discretion— Second appeal — See 15 C W 

N 1083. 

— The question of the amount of 
damages payable in an action for damages 
for assault, is not a question of law. 

9 1 C 984. 

— Relief for declaration being discreti- 
onary there can be no interfernce in 
second appeal, A I R 1930 All 620=Ind 
Bui (1931) Ail 174=829 1 C 446. 

--Judicial, exercise of discretion in 
jdmifcting appeal , beyond tiipe, cannot; 


C. P. C. (1908) SEC. ICjO (Conid) 

(SI) Fittdlnfs of fact {Qonid) 

(20) Discretion. (Concld) 

—An Appellate Court is always- 
reluctant to interfere with the decisioii 

in a matter of discretion, AIR 1929 

Rang 221=7 R 581= Ind Rul (1930) 

Rang 143=121 I C 815. 

—Instalment decree will not be 
interfered with by High Court in second 
appeal in absence of strong grounds. A 1 
E 1922 Lah 355=27 P WR 1922=5 Lah 
L J 135=6§ I C 147. 

— Discretion exercised by lower 
Appellate Court refusing to allow a 
point not raised in memo of appeal to be 
raised at hearing cannot be challeiiged 
in second appeal unless improperly 
exercised. A I R 1928 Lah 536= til 

. . I C 283, 

— Interference by the High Court 

with the discretion of the trial judge 
in deciding *a case at a late hour when 
defts were not ready to go on with 

1 the case See 3 L W 368=34 I C 547. 

» .*-The question of granting an 

adjournment being a matter of discretion 
the High Court will not interfere with 
the exercise of such discretion. 24 

I c tm. 


—Discretion* exercise of— No ground 
for See 15 C W N 1083=11 f C 736. 

—Quaere— Whether the question of 
custody of a document is a question of' 
law with which the ; High Court can 
interfere' it will not interfere with the- 
discretion of the law Court. 23 I C 771.., 

{21) Earnest 

—In' absence . of ,, written contract, 
mestion- of earnest money must be 
lecided on evidence on record as a point 
of fact. AIR 1922 All 478=20 A L J' 
742=18 !C76f. 

{22) Easement, 

—Finding as to acqisIMoii of easement . 
is one of fact. AIR 1930 Lah 177=Ind Rul 
(1930) Lah 557=124oI C 685; see also 9 M L „ 
' T 445=(1911) 1 M W N 314=10 I C 63. and 1 1 : 

Wt 281 . 

— A finding that there has been no 
prescriptive enjoyment of an alleged, 
easement for the statutory period is a... 
finding of fact with which the High Court 
will not interfere in second appeal Nor 
will it interfere in a case where the Lower 
Court has raised a presumption of fact lEt 
a particular case. 39 Mad 304=26 I C 723- 

— But the question whether the.- 
enjoyment of easement fa as of right is 
of law. 12 L 741 (74^-&>:A I 14111 L IfS* 
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C. P. C. (1908) SEC. im {Contd) 


C. P. C. (1908) SEC. 100 {Contd) 

<ll) fifidhi^s of fact {Contd) 
ill) Easeniefit. {ConckL) 

“-Decision not presuming 20 years undi- 
sturbed user to have been as of right is open 
to second appeal. A. I E 1925 Nag 270=8 S 

I C 85. 

—So also a finding whether right of 
easement has been acquired is question 
•of law and can be called in question in 
second appeal. A I E 1929 All 8G2= ind 
Eul (1929) All 817=118 I C 225. 

— Whether a particular user of passage 
imposes additional burden on servient 
heritage under s. 23 Easement Act is a qu- 
estion of fact. A I E 1931 Mad 128=Tnd 
Eul (1931) Mad 405=(1931) M W N 631= 

130 I 0 661 

—relying on 23 B 595; and 50 B 535. 

— Whether the right of privacy in 
respect of a house has or has not been 
interfered with by neighbour, is a question 
of fact and cannot be disturbed in second 
appeal. A I E 1929 Oudh 535=Ind Eul 
<1930) Oudh 174=6 OWN 940=123 ! C 222. 

—Question whether an easement is 
one of necessity is a question of fact. A 
I E 1927 Mad 963=103 i C 862. 

—A finding that two houses have a 
common entrance from the street is one 
of fact, AIR 1925 Lah 254=6 Lah L J 284. 

—Finding that right of way was not 
granted is one of fact. A I E 1924 Lah 
488=6 Lah L J 176. 

Finding regarding diminution of light 
not putting user to inconvenience so as to 
entitle him to injunction is a finding of 
fact. AAE 1928 Lah P80=Ind Eul (1929) 
Lah 298=114 ! C 698. 

— Presumption of Bengal Tenancy 
Act. Ss. 6, 7 applied by lower Appellate 
Court— No interference, 16 C W N 725= 

H I C 729. 

{23) Erroneous decisions 

— An erroneous finding of fact, being 
a different thing from an error or defect 
of procedure, there is no jurisdiction to 
entertain a second appeal on the ground 
of an erroneous finding of fact, however 
gross or inexcusable the errcr may seem 
to be. 18 0 28=17 I A 122, 'P C=5 Sar 560- 
(14 G 740 and 17 C 291, .P: 9 0 309 and 
7 A 619, overruled.) See to the same effect. 
A I R 1927 Oudh 66=3 O W N (Sup) 282= 

■ 99 I C 255. and' A 1 R 1927 Oudh 89=99 ! C 
■199. and ' A I R 1927 Mad 217=98 I C 859 
and A I E 1925 Mad ' 823=48 M L J 467= 
'22 L' W; 73=(1925) M W N 117=88 I C 646 
and 3 Lah L J' 103=64 I C 297 and AIR 
1929 P C 152=(1929) A L J 702=33 C W N 
725=31 Bom L R 866=30 L W 9=C1929) M 
•W N 442=6 '0 W ;N 503=56 I A ‘223=52 M 
538=50 C L J 30=57 M L J 64=Ind Rul 
•<L929) P C 249 (P C)=II7 I C 481 and 89 P 


(II) Findin|s of fact {Contd) 

(23) Erroneous decisions. (Co?zi?i^) 

R 1917=104 P W E 1917 =40 I C 772 and 
52 I C 739 and Iiid Eul (1931) Oudh 343=8 
0 W N 185=132 ! C 79 and 9 0 W N 1063 
(1065-6) and 8 0 W N 1005=Ind Rul (1931) 
Oudh 431 = 134 I C 1023 and 98 I C 1035 and 
A L E 1933 0 18=9 0 W N 1063=142 I C 
303=A I R 1933 0 102. All findings of 
fact, therefore, based upon admissible 
evidence must be accepted in second appeal. 

A L R 1931 0 330 

—A second appeal should be enterta- 
ined neither on the ground of an erroneous 
finding of fact however, gross or inexcus- 
able the error may seem to be nor on any 
question as to the soundness of findings of 
fact by the court of first appeal, and if 
there is evidence to be considered, the 
decision of that Court however unsatis- 
factory it may be if examined, must finally 
stand. A L R 1933 0 498. 

—Erroneous finding of fact is not 
the same as defect in procedure and hence 
wrongful finding of fact, if there is 
sufficient evidence cannot be interfered 
with. AIR 1929 P C 190=25 N L E 121= 

30 L W 443=50 C L J 197=57 M L J 205= 

31 Bom L E 883=56 I A 280=(1929) M W 
N 452=33 OWN 893=(1929) A L J 780= 
Ind Eul (1929) P C 233 (P C)= 117 10 1. 

— See also AIR 1928 Nag 329=Ind 
Eul (1929) Nag 70=114 I C 454 and AIR 
1926 Oudh 257=13 O L J 176=91 I C 1046 
and 9 0 W N 1015 (1018). 

— It has* even been asserted that a 
finding of fact though grossly and 

inexcusably erroneous or based on 

insufficient evidence cannot be challenged 
in second appeal. Ill I C 376. 

— See also A I E 1928 Oudh 354=5 
0 W N 510=100 1 C 531. 

— Even main evidence need not be 
mentioned by first Appellate Court and 
interference on this ground cannot be 
justified. A I E 1924 Nag 91=20 N L E 

17=92 I C 327. 

— In second Appeal a finding of fact 
cannot be questioned by the High Court 
even when the appellate court might be 
inclined to tabe a different viev-7 on the 
I same evidence or even if the i'indiug of 
fact is actually erroneous. .4 L \i 1931 
‘ 0 322., : 

— Possibility of second appellate 

Courts coming to different conclusion is 
no ground for inteference. A L R 1933 N 8L 
— Neither erroneous finding of fact nor 
amount of evidence required to prove the 
fact can be questioned in second appeal, 
AIR 193iLah 144=31 P L E 381=132 I C 3/9.. 

— Orossiy erroneous finding of fact— “ 
t Evidence considered by Appellate Gonr^ 


i=*4 
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C. P. C. (1908) SEC. 100 iOonfd) 

(11) Findings of fact (GoiM) 

(23) Erroneous decisions {Contd) 

cannot be cballenged hi second appeal. 3 
Lah L J 409= 67 1 C 436. 

See also 4 Lah LJ 464. 

— So also a finding entirely baa^ on 
mistake of fact cannot bind the High 
Court. A I H 1924 All 270=L B 4 A 1B8 
Eev.=71 I C 1017. | 

— And a respondent first coming to 
know of erroneus order restoring appeal 
without notice can object to its validity 
in second appeal. AIR 1922 Pat 281 
=6 P L J 625=3 P li T 117=(1921) Pat 

337=63 ! C 99. 1 

—Findings of fact can be interfered j 
with by High Court if they care based on i 
unsatisfactory reasons. 1 L W 376. j 

—Findings of fact arrived at by the 
Court of first appeal cannot be interfered 
with in second appeal merely on the 
ground that, on the evidence adduced in 
the case, it would have taken a ditfereut 
view from that .taken by the Court of' 
first cappeal. They can, however, be held 
to be not binding as valid findings of fact, 
if the Court of first appeal has omitted 
to take into consideration the most 
important evidence in the case or has taken 
an erroneous view of law, or has looked 
at the case from an erroneous point of 
view or wh^re it has not ai’rived at that 
finding of fact after a fair, honest and 
full consideration of the evidence on the 
record. AIR 1926 Oudh 578=13 O L J 
696=1 Luck 489=3 0 W N 645=97 I C 853. 

—Questions of law and of fact are 
sometimes difficult to disentangle. The pro- 
per legal effect of aproved fact is essentially 
a que st io a o f law so al so is the ques tio n o f 
the admissibility of evidence and the 
question whether any . evidence has been 


—Question of consuieraiioti— Finding 
based on recitals of do,niiuent - Intnrfer- 
eiice. See , 71 I C 

'{24 ) FMoppd. 

See 15 (1) (b)-~Irtferances. 

( 25 ) Pmcllnu$ ba^ed m proper evideme. 

—A finding of fact which is liasecl 
upon legal evidence 0!i the record cannot 
be questioned in. second ai.>pea!, A L t 

1933 I 1116. 

—Where the finding of fact i.^ phased 
on admissible ©vide nee and Is not vitiated 
by any error of law or procedure, it 
is conclusive in second Appeal. AIR 1933 


. O' 431, 

effect'" 't''0 

and 9 0 W K 21. 

0 702rl R urn fd 

190= AIR 1932 0 144=A L R 1932 0 174. 
and 136 I 0 719=33 P h R 161=1 R 1932 
L 255. and 138 I C 97=13 P L T 328=1 H 
1932 P 169= A I R 1932 P 21B=A L R 1932 
P 320 (321). and A I R 1931 Cal 666=53 
C L J 264=Ind Riil (1931) HMWiU I C 
542. and A I R 1930 Pit oO-blnd Uiil 
(1931) Pat 85=129 I C UJ. and A f U 1927 
Lah 845=99 I C 890. and A i. R 1925 Lah 
333=7 Lah L J 70=26 P L II 451=88 I C 588. 
and A I R 1923 Lah 21=79 1 C 4111. ami 
A I E 1925 Pat 384=6 F L T 67=11925) Fat 
53=86 I C 141 and A I R 1925 Lah 377=7 
Lah L J 129=26 P L E 167=88 I C 1019. 
And A I R 1928 All 289=50 A 754=26 A 
L J 696=Ind Rui (1029) All 435^115 I C T7L 
And AIR 3925 Cal 469=82 I C 822. 
And A ,I R 1927 All 377=100 I, C 626. And 
19 0 0 166=3 0 L J 244=34 I C 745. And 
8 hid Cas 728. And 240 P L U 1915=97 F 
W E 1915=30 I C 505. Ho'^vover n 
tory. 1932 P C L 714 lCivj=I H 1932 L 
666 (1)=A I K mi I 7U (Civ). And A I 
R 1926 Nag 192=90 1 C 209. Or wrong. 
AIR 1925 Nag 111=80 ! C 885. Or erroneous 
such finding may be. 136 I 0 783=1 it 1932 
M 319=A I E 1932 M 173, And 
3 lah L J 409. And S C I J 55. And 3 0 
W N (Sup) 277=99 I C 1 83, And 13 0 L 
J 530=100 I C 792. And A I B 1924 Nag 

240=18 I C 887. 

—Thus if lower Appellate Court has 
examined and discussed documentary evi- 
dence and pronounced it to be unreliable 
its value will not be discussed in second 
appeal though the finding of the Court as 
to relevancy of the evidence is erroneous. 
AIR 1921 Oudh 116=8 0 L J .202=11 ;i C 

. . .1IL. 


Bee to the same 
945 (947)= 1 40 I C 556. 


wrong standard of measurement to land 
of which the rent w^s da question. 46 C 


,J88f 
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C. K C (l|08) SEC, WO (Ccntd) 

(if) Findings of fact. Oontd) 

(25) Findings based on proper evidence.(Gow^t2) 

— Where the finding was that the ex- 
cicutants pardanishin ladies, managed their 
' ^fairs like men of experience, and had 
independent and reliable advice and they 
executed the document intelligently and 
knew its consequences, held, that the 
finding of fact was based upon admissible 
evidence and could not be impugned in 
second Appeal. A L R I9J3 0 498. 

—-So also when the finding of. tenancy 
in favour of the plaintiff arrived at by 
the lower court was clearly tenable on the 
a'^miissibli evidence, even assuming that 
the deed of seMlement so called was inad- 
missible for want of registration and must 
be excluded, held that no useful purpose 
could be served by remanding the case 
for a fresh finding. A L R 1933 Pat 497. 

— But it should be '^oted that a 
finding of fact is binding in second appeal 
only when arrived at after due considera- 
tion of all evidence oral and documentary 
A I R 1927 Oudh 95=1 Luc 458=29 0 C 
8S3=3 0 W N 352=13 0 L J 586=95 I C 925, 

—Therefore, a finding on fresh evi- 
dence allowed without stating reasons 
can be cast out in appeal. AIR 1923 All 

413=79 10 408. 

—Though the High Court will not, 
in second appeal, disturb the findings of 
fact of the Lower Appellate Court, even 
where such findings are based on additional 
evidence taken for the first -time by the 
Court of appeal on remand from the High 
Court. 27 I C 265. 

— Where a Court proceeds on a wrong 
presumption in law but bases its finding 
on correct principles the question cannot 
be re-opened in second appeal. AIR 
1927 Mad 33=52 M L J 100=25 L W 76=99 

! C 981. 

— Finding based upon evidence and 
not vitiated by any misapplication of 
substantive law or of any rule of procedure 
affecting the merits is binding in second 
appeal 54 A 646 (684)=138 I C 465=1932 A 
L J 437=16 R D 427=1 B 1932 A 418= A 
I R I9 j2 A 293(F B). 

— Finding of fact based on con- 
sideration of documentary evidence is no 
more open to attack-in second appeal than 
one based on oral testimony, although an 
exception has been made in questions 
relating to the interpretion to be placed on 
documents of title. A L R 1932 L 975 (Civ) 
=l R 1932 L 628=1932 F C L 975 (Civ), 

—And a finding is also binding even 
though the Lower Appellate Court makes 
mistake as to the meaning of the docu? 
mentary evidence. 9 0 W N 1063 (1066). 

^l. 41. (1) (S) 


C. P. C. (1908) SEC. 100 iContd) 

(11) Findings of fad. (Contd) 

(25) Findings based on proper eYidence.(Co;?^c2) 

—The question of what value should 
be attached to the evidence produced hj 
the parties respectively is not a matter to 
be decided in second appeal. 2 1 I C 95. 

— The fact that upon the evidence, 
the High Court would have come to a. 
different conclusion is no ground _ for 
second appeal. It is precisely such revision 
of evidence which is excluded by the limited 
character of a second appeal A IR 192B 
Nag 192=90 I C 209. 

— Finding based on consideration of 
entire evidence in case that the ’ relation- 
ship of landlord and tenant exists between 
the parties and that the presumption raised 
by entry in Record of Rights has ^ been 
rebutted, is one of fact and binding 
on High Court in second appeal 64 I C 

— Decision come to by lower Appellate 
Court on a consideration of the entire 
evidence in the case that a permanent 
tenancy had not been established is a find- 
ing of fact which the High Court cannot 
interfere with in second appeal. 4 Lah 

L 3 311.- 

—Where the High Court is called 
upon to disturb findings of fact based 
entirely upon oral evidence it is bound to 
decline. AIR 1926 Mad 173=22 L 78(> 

=9310 670. 

— Finding regarding entry based on 
evidence is one of fact and cannot be 
requestioned. AIR 1925 Pat 795=6 P L T 
801=3 Pat L R 109=88 I C .195, 

— Finding :based on entries in rev- 
enue paper indicating possession over 
certain land without intrepreting any legal 
point is one of fact. AIR 1923 All 362=7 1 
^ I C 369. 

— Finding as to the extent of the 
proprietary rights based upon a 
of the entire evidence is one of fact. 192o 
A 358=45 A 53=74 I C 1004. 

— A finding based on a consideration 
of the evidence and not on any presump- 
tion in favour of one party or the other 
ought not to be disturbed in second appeal. 

^ 6 O L J 86=50 I C 195. 

A finding of fact based upon some 
evidence on the record, although little 
cannot be questioned in second appeal 4 O 
L J 456=42 I C 53 see also AWN 
1890, 196 dissenting from 7 A 649. 

—A High Court cannot in 
second appeal reverse a finding 
of fact arrived at by a lower Court merely 
because the evidence upon which the latter 
Court relied was not conclusive upon, the 
issue of fact cr that < the finding is 


1892 
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c/f. C, ( 1908 ) SEC. too iQontd) 
<! i) Findings of fact iContcl) 
(25) Findings based on proper 


evidence. 

(Conkl) 


erroLieous, however gross or inexcusable 
that error may seem to be, if there is no 
substantial error or defect in the prescribed 
procedure followed by that Court and it 
had before it evidence legally admissible 
and proper for its consideration in 

of the findic^g. 24 I t 63J. 

—’Findings on proved and admiHed 
■evideneo that sale was genuine and '’enclees , 


C. P. C. (I90S) SEC. 100 (Con^d) 

(11) Findings of fact. (Gontd) 

(25) Findings based on proper evidence.CCoMcid) 

vitiated by mistake oi law nr Pcmiedure. 

a IJ I.J O'tTSil I :4.SV. 

Findur^ of fant b/isc-l nn e'i idi.-Mje 

nroper for c.onsideriUion ,i <in.!st!-)!j 

of fact will not Iv sot asuio in Second 
i o mAnI pvnn if it is arnssly (‘rnmeous iii 


— Finding of fant based on eiioenoe 
proper for c.onsideriUion up'.n i .innstion 
of fact will not be set a.suie in Second 
a-ipeal even if it is grossly ei-nmeous m 
absence ol’ error nr dei'ent in tbn 

A I K ll'tio Lah 1 oII=j8 1 C 54. 

—Findings based on otiier evidence 
and without considering delay o'.-nisioned 

HU ‘1 rr'i UrO COHClUSl'^ C lU 


evidence that sale was genuine and '^enclees against tln-m are conclusive m 

had purchased' bona hde, is one of fact j h Xiur Urhid 

Ko rUst+.nrhfidi On secoild appsali I ‘ 5* I C ill. 


and cannot be disturbed on second appeal, ! ‘ Nag I C 111 

AT R 1931 Nag 67=27 N L R 8=131 1 C 562. ; ad.sdirection 

•-Findingas to, proxierty appuidaming I Puv arises finding of fact based on 
to mosque based upon admissible evideuce ; . { by both lower Goort’^, cannot 

is binding in second appeal, 7 Luck 540=9 by Cvmrt in second appeal. 

0 w N 159 (165)=137 I C T7:0=I R^ ^2 0 be queaioned ^ _ 

i. 1 —The Chief Court will not lu sep>nd 

--Finding as to date of birth based , interfere with Ladings of tacts, 

upon evidence is binding m second appeal, A* perverse i. e. wlmre 

where lower appellate Court was under no i ^)ased ou a eonsideratiou 

mi-conseption ! the^material facts and evidence, ti2 F 

misconceive the evidence 28 H L H 127= , iMl'tslS I C 12. 

140 I C 66 ^ ■ —Where the lower appellate Uourt 

S 117=A t R 1932 N 227 (228). , after full consideration of all the 

—In spite of statutory presumption ; ^yjaence including the terms of the HiUe^ 
hndiiigs of fact of first Appellate Court j that the ancestor ok the vtett 

if based on sufficient evidence are final acquire a right of propertiouate 

and conclusive, AI B *929 P C 286=Tnd iji the shamilit, such^ fmduig ^ one 

Bui (1929) P C 352=30 L W 600=56 I A and not of law. da 

.388=51 C L J 1=34 C W N 1=57 M L J C 378=78 P t R 1919. 

849=32 Bom L B 114=120 * C 56, second appeal lies on a finding 

—Where several points were urged, based on fuU consi deration of evidence, A 
but where the Lower Court, after cons- j •£ 3^922 Lah 356=3 L 389=6 Lah L d ol3= 
idering whole of the proof adduced by j 70 I C 202, Sec also A I B ^9-y ^}}[ 7.^^" 
the parties, finds ail adoption proved, the 1 09 i c 807; and A 1 B 1923 Cal 
finding cannot be interfered with in i q 595. and A I B 192*2 Lah 140=11) I W li 
^second appeal. 62 P L B 1915=12 P W B 1 ^9-22=05 IC 475; see 

1915=27 I C 605. i Q^^ah 402=Iad Rul (1999) Oudh o4uf. O W 
—Where the lower appellate Court ] N 652=119 I ^ and xV 1 B IJ-b 
after discussing the evidence found that no 522=96 I C 14; itt, 

. consideration had been proved, the Chief j Ind Bui (1930) Lah ll^=l«l 1 * i ^ , 

Court will not interfere against the finding , A I B 1930 Lah ^1=11 Lah K 

- ' ■ - ~ - 1914=3I P W E 1914= ! (1930) Lah 422=12 Lah L J lbl= 123 I C 

'l l I r ftift i n J 1 xi-.,..-,.-. .ixiOOia a +.A ' ft fifil-lO. 


. of fact. Ill P LB 1914=31 P W E 1914= 

23 I C 940. 

— High Court will not interfere in 
, second appeal where the conclusion arrived 
at by the lower Appellate Court is perm- 
issible on the facts eatablished. 98 1 C 876. 

— High Court cannot interfere in 
second appeal on a finding of fact based 
on evidence. A I R 1927 Lah 574= 

103 1 C 215. 

—A finding of fact which has been 
arrived at after a fair, honest and full 
consideration of the evidence before the 
> Lower Court will be treated as final in 
.Second Appeal. 2 Pat L W 183=42 I C 397. 

—Finding of fact even if based on 
•4!iircui]Qstantial evidence is conclusive if not 


A .1 

' —Of "the three witnesses to a acea 

one was dead at the time of suit, the other 
denied his signature and the third, wno 
was illiterate, said h« could not remember 
it The plaintiif produced auoihor man 
who had not signed the document as a 
witness and he proved execution. The. 
Court of Appeal beUevuig this 
decreed the claim. Held that there was 
evidence before the Court on whiA 
came to conclusion that the deed was provea 

aud the High Court could not interfere 

in second appeal, 11 A L J 409=19 I C 7»»» 

(26) Foreign Law* 

—What a foreign law on a partiouliw 
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€. E: C.. (1908) SEC. 100 (Contd) 

(II) FinOiiifs of fact (Contd) 

(2§) Foreign Law. (Concld) 

point is a question of fact. A I R 1926 
W 679=92 I C Ii2, 
{27} Fraudulent transfer. 

—See 11 (42)— Nature of transaction. 

{28} Inferences* 

— See 15 (3)— Inferences. 

{29} Injunction. 

— Where an injunction is granted on 
a finding of fact it cannot be reversed 
ill second appeal. AIR 1926 Gal 536=91 

I C 480. 

(SO) Intentio7i. 

Intention is not a matter of law but 
of fact AIR 1928 All 61=50 A 208=25 
A L J 970=107 i C 33. 

—See also 3 P R 1917=36 I C 601. 

—Thus a finding that parties 
intended and effected sale and not 

mortgage by conditional sale is finding 
of fact. AIR 1929 Lah 530=11 Lah 
L J 151=Ind Rul (1929) Lah 943=119 

I C 767. 

—So also a finding that no shamilat 

rights were sold with the proprietary land 
is one of fact and cannot be attacked 
in second appeal. 3 Lah L J 470. 

—See also AIR 1931 Lah 220= 
31 P L R 195=Ind Rul (1930) Lah 385=123 

I C 81. 

-and AIR 1921 Lah 263=3 Lah 

L J 589=63 I C 746. 

’ — As also the question whether 
there was intention to partition is a 
question of fact, AIR 1926 Oudh 614=96 

I C 357. 

— Whether transfer of his pro> 
perty was made a few days before 
application for adjudication with intent 
to defeat or delay creditors is merely 
question of fact. 107 I C‘490. 

— Similarly, the finding as to 
intention of parties to deed of transfer 
whether certain property should pass 
is one of fact and not open to challenge 
in second appeal. 63 I C 746. 

— And the question of intention to 
create joint tenancy is one of fact, 
and so long as the Judge makes on 
inferences which are not justified 
in iaw, the finding of intention is one 
which cannot be questioned in second 
appeal ■ A I R 1926 Mad 33=49 M L J 

:358=22 L W 511=90 I C 880. 

^ ^ to dissolve partnership! 

may be inferred from circumstances 
showing that a partner has in fact 
abaiidoned-his interests in it and where 


C. P. C, (1908) SEC 100 {Conid) 

(II) Findings of fact; {Qontd) 

(30) Intention. {Concld} 

the Court concludes from material 
before it that a partnership was dissolved 
in a certain year, the finding is one of 
fact and the question of limitation depen- 
ding on such finding cannot be re- 
opened in second appeal. AIR 1929’ 
Lah 154=112 1 C 375. 

—The presumption is that the person 
paying off a mortgage intends to keep it 
alive if it is for his benefit to do so. 
But the presumption of law as to intention 
is not irrebuttable. The question of 

intention is a question of fact and 
cannot be re-agitated in second appeal. 

AIR 1925 Mad 1217=49 M L J 361= 

(1925) M W N 608=90 ! C 767. 

— Considerations which led to 

particular conclusion regarding intention 
of parties to contract cannot be reassessed. 
AIR 1930 Mad 590=Ind Rul (1930) 
Mad 860=126 i C 492. 

— The question with what intention 
a person did a certain act can hardly be 
said to be anything but a question of 
fact. The question must be examined 
with reference to the subsequent acts of 
the person alleged to have a certain 
intention, 45 I C 303. 

—The question whether it is the 
intention of the family that the brothers 
who take up their^ residence elsewhere 
should sever all connection with their 
ancestral land or whether it is the 
intention of the family that the member' 
who remains a resident in the village 
should continue in charge of the ancestral 
land on behalf of the whole family, is 
one a finding of fact and cannot be altered 
on second appeal. 16 R O 195= 13 U D 
68=13 L R 97 (Rev).- 

{31 ) Interest. 

— High Court cannot interfere with 
finding as to rate of interest unless 
thought arbitrary. A I R 1922 All 335=69 

I C 758. 

—Whether a payment of interest 
can be said to be made ‘-as such”^ is a 
’question of fact, AIR 1926 All 
* 329=93 i C 295. 

—Finding that rate of interest in 
mortgage bond is hard and unconscionable 
cannot in second appeal be disturbed, 

61 I C 275 (C). 

{32) Legal Effect* 

—See 15 (1) (d)— Inferences. 

{S3) Legal necessity* 

—Finding as to>xistence of necessity 
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C. P. C. (1908) SEC !0O (Coriid) 

(II) Findifig of fact (Go?z^c^) 

(33) Legal necessity. (Contd). 

is one of fact. AIR 1923 Lah 669=78 

I C U. 

— e. g. findiag regarding necessity for 
sale. AIR 1924 Lah 685=6 Lha L J 3 13 

=98 i C 148 

--See also A L E 1933 A 276(1)= 
I -A W R 240. 

— So also findings; as to coasidera- 
# tioii and necessity are findings of fact 
and not challengafole in second appeal. 

AIR 1922 Lah 398=4 L L J 243. 

—A finding that certain debts were 
contracted for legal necessity arrived at 
on consideration of admissible evidence, is 
one of fact and cannot be challenged in 
second appeal. AIR 1930 Oudh 144 (2j=8 

0 W N 222=Ind Eul (1931) Oudh 271=132 

1 C 271 see also AIR 1932 I 501. 

-—Similarly as to legal necessity for 
alienation. 1932 P C L 348 (Civ.)=A L R 
1932 L 348 (Civ).see also 1 P L E 1915= 
27 1 0 645=234 PWR 1915, and 3 Lah 
L J 137=56 I C 881. 

-and 192 P L R 1914=24 I C 689. 

—see also as to alienation of minor’s 
-estate. 33 P L R 607. and as to legal 
necessity for alienation by Hindu manager 
see 9 A L J 63=13 I C 945. and A 1 
R 1921 Lah 304=3 L L J 491=63 i C 515. 

. —Question of necessity for alienation 
of joint family property— finding of fact 
when can be challenged in second appeal, 
,See A L R 1933 L 254=34 P L E 113= 
A I R 1931 L 343. 


C. P. C. (1908) SEC. m (Co^ifd) 

(II) Fiiicliligs of fact (Cimfd) 

(33) Legal necessity. (CfM^id) 

— Finding a-f minns.it y —tbiiistion 
of fact“~IiOiver Af>|mlhtn i-^noring 

important evifieiii'o b»*’i.r]ng ni, ih,-' ‘pinstioiL 
Bue n C W X I C 5S6. 

—And tile Xagpiir J (A»urfc has 
held that ttouri rafi in •»?:»! appeal 
examine a liiiding a- to thf. . ..idmice of 
legal neceshity. A 1 H Xaj 486= 

U 1. C liil, 

—Finding as to pa>..'.ing td' «;t.mrticlora 

tion and exiHts?ni’<; legal nc''’essity is 

one of law. A I U 1924 LahbS'Jila | C 6 74. 

— Finding portion of -'unsidera- 

tion only being fur neiWMOty — Inte.rfer- 
ence-]\[inor. scic (1 9! A M W X 8il§ I C 489. 

( ’14 j 

—A finding a-* ?,f» legit innry is a 
question of Lmt. A i U 1427 Ail 11^=100 I 
C 650. vieaihol lih I J 505. 

— 1’kit such findifjg fhmigh nun of 
fact can be disturbed In snrjud npyctl if 
important pieces ^of evidefe.te ami ^itrong 
presumption in favour uf It'giuinacy in ^ 
ignored. 69 " I C 17$ (I). 

( Jo ) J/urXj rN'bo' 

— Fiiidiiig of Liarkoi value is one of" 
fact. A i E 193*1 Ali d63=o2 A 0:12= Ind 
Rui (19:]0) All bVJaud 94l=- IFM) A L J 
561=127 I C ;aS9-|24 I C 30. 

—See also A i E !tf26 tbrlb 68=90 
I C 672* and A I H I.s2U Lih I € 

814. 


—Alienation by Hindu widow— 
Second appeal— Court should not go into 
rfinding regarding its necessity. A I R 

1923 All 28=L R 3 A 376=70 I C 815. 

—But question of sufladency of 
inquest about legal necessity in alienation 
by Hindu widow is one of law . AIR 
1925 Oudh 557=27 0 C 329=85 I C 489. 

— .'pjjg question as to the existence 
of necessity for alienation is a question 
of fact and whether a lender should see 
to the application of money is a 
question of law.' AIR 1925 Oudh 740= 
7 90 1C 345. 

—Question about necessity for trang. 
fer may be mixed question of fact and 
law but finding about necessity deduced 
irom wrong principles is one of law. A 1 
B 1923 Lah 41=79 ! C 211 . 

Finding as to the existence of 
necessity base^ pn entirely wrongprinciples 
■cB.n be examined in second appeal.' A IR 
1923 Lah 680=751 C 919. 

. —See also AIR 1923" LiOi 660= 

79 1 C 9M 


—Market value of a thing provided 
there is no legal inihiake in de term ini ng it 
is pure question of fact. .*1 I H 1929 
Oudh 244=6 0 W X 264=4 Luck mdud 
Rul (19211) Oudh 421=118 I C 81 
—Decision us tf market value and 
.amount paid in pre-emption suit, howe- 
ver erroneous, cannot be cliullenged in 
second appeal, 3 Laii L J 168=64 I C 297. 

J(A6‘ } J/nrrhif/c.« 

—A finding a» regards the hr.'liim of 
iimrriage between the pari it -.s is a finding 
of fact 5 Ldb h J 117=81 I C IWl 

-See also A I R 1921 Uh l^Szn Lah 
L J 5tm=7i J C 896. 
— The finding u-s to Karewa ( a form 
of marriage) is a fhiding of fact. Ill I C 

712. 

—But the question as to the form of 
marriage is a question of law. A I R 192^ 
All 1=48 Ali 126=2:i A L J S81=L R 6 A 
r>57 Civ=f0 I C 358. 

(S7,) Mmnmj of V^orda, 

—Sense of particular word izi parliculaf 
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■C-P. C. (1908) SEC. 100 iCofitd)^" 

•(H) Fiiidliig of fa'ct (Contd) ' • 

^ (37) Meaniiif of Words. (Cdneld) 

place is Cjuestioii of fact. AIR 1025^ CjiI 
1*209=88 ! C 377, 

—III case of disputed trade mark 
whetber a certain word has acquire a 
particular meaning is a question of fact and 
finding of Appellate Court supported by 
evidence cannot be disturbed on second 
appeal. AIR 1930 Lab 999=Tnd Rul (1931 
Lab 81=32 P, L R 119=12 Lab 224=129 ! C T. 

—A decision of an Appellate Court 
upon the ordinary meaning of a word in 
common use is final in second appeal 
20 C W N 584=32 I C 240 see also 40 S C 

/9L 

— But it should be noted that it is 
only the meaning of words that is ques- 
tion of fact, their effect is one of law. 

AIR 1923 All 337=75 I C 686. 

— What the Commissioners resolved 
to do at their meeting, and what they 
B'leant in their resolution by the expre- 
ssion “assessment” is a question of fact. 
The meaning of words is a question of 
fact in ail cases. The effect of the words 
is a question of law. AIR 1926 Cal 607= 

■ 53 C 453=30 G W N 405=44 C L J 275=94 

i C 231. 

—And the Bombay High Court has 
held that even.fhe meaning of a word is, 
a question of law A I R 1922 Bom 416=24 
Bom L R 416=47 B 18=67 I C 852. 

( 38 ) Minority 

—Question regarding party’s minority 
cannot be re-agitated. AIR 1925 Pat 367= 

3 Pat L R 16=86 ! C 856. 

( 39 ) Nature of place^ 

— Whether a place is a town or a 
village is a question of fact crnnot be 

■ consi- dered in second appeal. A I R 1926 
Lah 542=18 Lab L J 66=27 P L E .73= 

94 i C 127. 

—Question whether a certain place is 
a town for the' purposes of Punjab Pre- 

■ eiiiptior* Act is one uf fact A I R 1923 

Lab 443=75 I C 610. 

—But a question whether certain 
local conditions constitute a place., a town 
or village is one of law. A. I R 1921 Lab 

121=62 I C 808. 

( 40 ) Nature of property. 

—Finding regarding cha,racter of 
property is one of fact and cannot be 
challenged. A I R. 1923 Lab 532=79 I C 543. 

— The question what lands arc included 
in the Permanent Settlement of 1793 is 
a question of fact and n.ot of law. AIR 
1927 ‘C4! 457=100 I C'S#. 


• C. P. C. (1908) SEC. 100 (Contd) 

(II) Findings of fact' (Contd) 

(4Q) Nature of property. {Qontd) ■ 

— Nature of land inherited is a ques- 
tion of fact. , A L I; 1913 L,8S (I). 

— So also 'question of. Aeiationship of 
the plaintiff and the ancestral character of 
the property in dispute are of fact and 
decision thereon is binding in second 
appeal. A .1 . R 1921 Lah 380 (2)=3CI P 
^ L E 1922. 

— See also 3 L L J 414=67 I C 439 
and A I R 1921 Lah 138 (1)=3 Lah L J 
414=67 I G 439 and 94 P L R 1916 and 

42 P L R 1919. 


—Finding as to the aiicestralnature 
of property is one of fact — -Eligibility to 
sue is a finding on custom and cannot be 
questioned in second appeal AIR 1924 
Lah 263 (1)=5 Lah L J 449=76 i C 147. 
— A finding that property is ancestral 
based upon the statement in the revenne 
record of 1882 that the common ancestor 
of the parties founded the village is not 
ATT? 1QQ1 701- Pi U 


—Whether the self-acquired property 
of a member of a joint Hindu family has 
been thrown into the common stock or 
not is a question of fact. A I R 1926 Mad 
963=51 M L J 167=(1926) M W N 635= 

96 ! C 1051. 


— But a finding as to the ancestral 
nature of certain property based upon mere 
conjectures and presumption can be set 
aside in second appeal. A I R 1926 Lah 
659=8 Lah 30=8 Lah L J 485=27 P L E 

721=97 I C 241. 


—Question of ancestral nature 
land is one of fact. But if such finding 
on it has been arrived at on no evidet:ctt 
whatever but on purely conjectural grounds 
it can be gone into by the Higli Court 
sitting in second appeal. A I R 1922 Lab 
65=4 Lah L J 31=64 I C 428 


— IVhether particular property :stili 
has character of grove is finding of fact. 
A I R 1924 Oudh 306=27 0 CJ 26=11 t) L 
J 505=79 I C 663. 


— That a 'Dharmasala ^ was 
treated as private', properly is (im-siicn of 
fact "and is, binding in secrmd niquMl. :» 

Lah L J 5I4=A i K Fill I 343. 


— But finding as to coomu'usal character 
of land without applying coriaujt principles 
is one of fact and law and cam he distiirbed 
in second appeal A I R 1931 1^1 ad ‘H3= 
(1930) M W N 515=59 M L »l 844=32 h W 
qifelnd Rul fl93n Mad 294= m I C 630. 


— Question whether dedication is _ real 
or uomiiial is of fact: and Is of' great diffic- 

ully''b}t*' can, be decided' by uoticuig tha 
ionduit df"fc(imder or his successors. A L 



C, p. C. (1908) SEC. 100 (Co«id) . 

(I!) Findings of fact (Cowic^) ' 

(40) Nature of property. 

B 1931 Lah 170=32 P L B B04=Ind Rul 
(1931) Lah 411=131 I C 283; see also 27 0 
■ 242; and 42 k 39; and 18 C 10 (P C). 

—House in dispute— whether Dharm- 
asala and dedicated to the public is a 
finding of fact. I P R 19i9. 

—Finding of lower Appellate Court ' 
as to character and dedication of j 
property as wakf, will not on second i 
appeal, be set aside, if not erroneous in 
law. A I B 1930 tab 744=31 P L B 372= j 
Ind Bui (1930) Lah 699=126 I C II | 

—See also 138 I 0 215 (1)=33 P L B I 
288=1 B 1932 L 434 (1); and A I B 1931 i 
Lah 607=32 P L B 276=12 Lah 540=Ind 
Bui (1931) Lah 940=134 I C 492; relying 
on 100 I C 626. 

•—But the Oudh J C Court has held | 
that the question whether a specified 
property is or is not wakf property is a 
question of law or at any rate a mixed 
question of law and fact. 16 0 G 76= 

17 1 c m. 

—Whether certain property is sulka 
stridhan or not, is not a pure question 
of law. Property cannot be sulka unless 
it was intended to be the price of the 
bride or given to the girl for services 
mentioned in the texts. A I B 1929 All 

25=26 A L J 
1203=111 i C 165. 

—Whether certain land is really 
debuttar or only nominally so and whether 
the shebaits put an end to his debuttar 
character by consent, are questions of 
act with which the High Court will not 
interfere in second appeal. 9 I C 650=20 

C L J 315 N. 

—Where the Lower Appellate Court 
had found that as a plot of land was 
held Revenue free by the Govt, it ceased 
to be a part of the Mahal, the 
question is one of mixed fact and law 
and can be interfered with in second 
Appeal 36 All 231=12 A L J 303=25 I 

2 . 

Question whether property compri- 
sed in documents is dedicated to religious 
purposes is one of fact and not open to 
consideration in second appeal because 
documents requiring re-consideration 
dociuuents of title, A I R 1930 
1053=12 Lah L J 199=31 PL R 1018. 

Question whether property to 
wdiich partners are jointly entitled, has 
been thrown into assets of partnership, 
AIR 1928 P C 
135=47 C L or 292=30 Bom L R 762 
(P C)=107 I C 453. 


C.f.C. (Contd) 

^11) Eindings of facts {GorikL) 

(40) Nature of* property {Condd.] 

—A' finding' on. the. question' , as ' to • 
whether certain, land, .formed part of a 
graveyard is one o.f fact, and cannot , be 
interfered with in second appeal 12 Lih 

., L J^,„3IL.,.. 

—Question whether, :a , par tieuiar 
house and the building materiais,::. are, 
i moveable or not being a question of fact 
I will not be interfered with by High Court 
1 in second appeal. AIR 1922 All 45= L 
' R 3 A 128., . 

j — High Court will not interfere on 

I a question whether a certam property 
i is a private or xHiblic property, unless the 
lower appellate Court has wrongly 
inferred from the fact^ established in the 
case or has applied the law wrongly* A 
I R 1926 Oudh 578=13 0 L J 696=1 

j Luck 489=3 0 W N 645=97 I C 853... 

— Question whether particular trees- 
could or could not be removed with tiieif" 
roots is one . of fact. AIR 1929 All 
.330=113 1 C 405. 

(41) Nature of tmancjj, 

— The Calcutta High Court has held, 
that whether tenancy is permfineni or not 
is not a question of fact but^orie ol; .legal 
inference from facts which can t3€i 

■ raised in second appeal. 35 C W N 1017- 

-See also 5'4 C L J 353=137 I C" 

■ 658=1 R 1932 0 350= A I R 1932 C 398 

■ (400). and AIR 1928 Cai 597=32 C W 
IS^ 771=55 C 1029=112 I G 180 ami A L 

‘ R 1933 Cai 765; and 4 I R 1924 Cal 

, 465=73 I C 2; and 7 I C 785; and 8 C 

W N 774, ■ F B. and 17 C W K 1073=20- 

1C 363. 

' — And that ^ a question regarding' 

. landlord’s recognizing a tenant can be 
' re-agitated. AIR 1925 Cal 761=85 1 C 636*- 
[ —So also a question whether relation 

^ of landlord and tenant exists is one of 
; law. AIR 1925 Cal 1238=85 I C 757. 

I —Similarly, the Bombay High Court 

I has held that, that a question of perniaaent 
nature of tenancy is legal inference from 
facts and therefore, grourid for second 
■' appeal. A' I R 1930 Bom 39=31 Bom L R 
5 .1279=Ind 'Eul .(1930) Bom 204=123 I C 412. 
J ^ —And the Lahore High Court that a 
' finding that a tenancy is permanent being 
I an inference' from proved facts can be 
I attacked in second appeal but the findings 
• of facts f orming bases of inference cannot 
J be disturbed. A I R 1928 Lah 720=10 Lah 
5 . . L J 251=1.1 1 i'.C 76.- 

See also AIR 1922 Lah 329=29 
) P W B 1922=72 I C 177. 

1 —But the Madras High Court holds 

. j that a finding of permanent tenancy is 
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C. P. C (1908} SEC. too (Contd) ' ■ | 

(11) Findiofs of fact (Co7itd} | 

:'|4I3 Nature of tmmcy. (Co'ticld) , ’ ' ■ | 

" more or .less one oi’,„ fact and v/iil not be | 

. interfered with in second aispeal. A I R j 
' 1931 'Mad 577=(1931) .M ,W N 874 rind i 
Rul (1931) Mad 721=133 ! C 369. | 

—And the Allaliaba-d Court that a | 
fiiiclirtg regarding joiiitne.ss of holding is 
one of fact A J II 1924 All 231=21 A h : 

J 899=L E 5 A 1 Hev= 79 I C 367. : 

—And that a question of land being 
parjaut is , one of fact. 87 I G 368=A I R 

1926 A 83. 

—So also the Patna High Court has 
held that the question whether a ten- 
ant is a raijat or a tenure-holder is^ a 
question of fact though a substantial 
question of law arises in determining it. 
AIR 1926 Pat 9=6 P L T 787=(1925) Pat 

281=90 I C 895. i 

—The question whether the tenants ' 
are raiyats depends on the question of 
fact and Court should look to the attendant 
circumstances. Mere form of the kabuli- 
yat or the use in it of ttie word “cuitiva' 
tor’’, is not important. Nor does the 
receipt of rent in wdiicli the tenant is 
■cliscribed as a raiyat carry the matter any 
further. -AIR 1927 Cat 413=100 I C 466. 

—The nature and incidents of tenancy ; 
■are mixed questions of law’ and fact. ' 
"The question as to length of tenancy and : 
fixity of ' rent and other matters are : 
-qaestioiis of fact, but^wdiere the court is 
invited to draw an inference as to the 
nature of the tenancy form the facts 
' A-Uiicl, the question is one of law. 16 C W 
N 567 =15 C L J 220=13 I C 606. 

{42) Nature of h’ansaction^ 

—The question whether a transaction 
-evidenced by a deed is a mortgage or a 
sale is not always a question of law. 
Where 'the question is not dependent only 
on the constriiciioii of documents or 
on inferences from the found facts but is 
■■dependent on the appreciation of the 
evidence, the question is not one purely of 
law. 34 B L R 372 (373)=138 I C 204=1 R 
,:19B2 B 361= A I R 1932 B 230= A L R 

1932 B 782. 

. — Whether a particular transaction is a 
mortgage , or sale is a question of fact. 

26 P L R 799 =92 I C 42. 

—Question if , transaction is mortgage, 
'by conditional sale or ou*. and out sale is 
:^.mixed question of law and fact. AIR 
1925 Mad 37=:47 M L J 385=20 It W S3B 
. .=35 L T 87=(1924) M W N 643=84 I € 505. 

— Question whether a certain transa- 
■ was' 'a ■■ mortgage ^or a sale', Is a 


C. P. C. (1908) SEC. 100 (Co^itd) ■ ■ 

(II) Findings of fact (Cmtd) 

(42) Nature ot trafisacllnn. (Contd)- 

• question of fact if it doea^ -not depend 

• merely upon the construction of lor ms 
*of document but also upon the s'arrou'iuli.ng 

circumstances.. A I R 1928 Lnh 667= 

1 10 I C 428. 

— On' contention that mold gage was 
extinguished' by subsequent saie,^ ques- 
tion whether there was sale, is one 
of fact. A I R 1930' P C 91 =(1930) , A 
L J 292=32 Bom h R 380=31 P'L E 145 
=.31 L W 321=11 Lah 199=57 1 A 86=51 
C L .1 518=59 ML' J 53=lna Eui (lObs)) 
P C 124 (P C}=I2 2 i C Situ 

—But it is a que.stion r-f if 
transfer of occupancy rights under 
Pre-emption Act is sale or nob. A 1 R 
1930 Lah 141=31 P L R 338= I ad Ru! (1930) 
Lah 139=120 I C 683. 

— Question ■whether transaction am- 
ounts to sale or exchange is a ouesiion of 
law. 100 P W R 1913=199 P L R 1913 

■ =19 I C J0I. 

— The question as' to -whether tv/o 
transactions are connected or independtent 
is one of. fact which has to be jiseertainec! 
from the evidence. No question of ieg;d 
presumption arises. AIR 1931 All il;» 

=(1931)^ A L J 571. 

— Finding whether certain arrange- 
ment wars disadvantageous to the 
and could not be said to have been ^rnadcs 
hoTiestly and in good faith, is one of ^ fiict 
and not challengable in second iippeal. A 
1 R 1921 Lah 291=4 Lah L J 40-C)ucMion 
— Good faith is one of -fact in eacii case. 
AIR 1921 Sind 13=15 S L R 11=62 i C 

507. 

— Whether a guardian is ju'sliiled _ ia 
entering into a compromise is a 
of fact."' A I R 1925 Mad 1235=49 b 
J 549=22 L W 566=91 I C 742. 

— (Question whether traustietion is 
executed with i’ltent to defeiit or delay 
creditors is one of fact and not ohaUenga" 
ble in second' appeal. 63 I C 169. 

See .also- ' 60 I C 527 iiah)» 

■ — A finding .of the h.nver A]>pcdl;.tn 
Court based on a ' consideration of ail 
: facts that a sale was geniiine, is one of 
and cannot be distiirbqibi second appeal. 

^ A I R 1931 Nag G7=27 N'LH8=UI I C i62‘ 

—The question as to the ^ goriuine- 
; ness of an agreement or a party's having 
; notice thereof i.s a question of fact. A i 
i E 1926 Oudh 257=13 0 L J 176=11 1 C 
1 . 1016. 

i — Nature of gift— Question of facl» 

i — High Court cinnofe mterfere. 4 lah Li, 


:.|}ESArS, ALL.-INOIA . .CONSOLIOArEft CIVIL , DICIEST If Il--lf 34 





C. f. C. (if §8) SEC. 100 iContd) 

(If) Findings Of fact (Cowfc?) 

(42) Nature of imm&ctm, (Condd) 

—Oift— whether gemiine or fraudulent 
—A question of fact. A JL* B 1933 L 280 

=34 PL R 363. 

—Whether a particular transaction is 
fraudulent is question of fact. A I B 1926 
Oudh 501=94 ! C 927. 

—But the Nagpur view is that a 
question of fraudulent transfer being a 
mixed question cf law and fact can be dealt 
with by High Court. A I B 1923 Nag 124 

=69 I C 193. 

—Some grounds for findings of fact 
wrong. Sham transaction, see I L W 376=24 

! C 924. 

(43) Negligence, 

—Negligence — whether question of 
fact, see A L B 1933 L 163=34 PL R 110. 

-rThe finding that there was no 
negligence is a finding of fact A I B 1928. 

All 166=L B 9 A 23 Bev=I07 I C 702. 

— The question of negligence is one 
of fact. A I B 1922 Gal 317= 7M C 

346. 

See also A I B 1927 Oudh 478=1 
Luck Gas 498=105 I C 565. 


C. P. C. ( 1908 ) SEC. 100 (fio^idd) . 

(II) Fifidiiigs of fact. (Contd) 
f43) Negligence, {Qmicld) . . 

not pure question _ of ‘-fact and can' be re- 
opened in seconmppeal. A I 1921 Alt' 
", ' ^314=43l:A , 29=601 C 6 
—Interference .with findings of fact— Bait 
way Company— Suit for damages for loss of 
goods carried under Bisk note B— Finding 
as to wilful' negligence— Interference: 
in Second Appeal— Practice, see 4 Pat L 

W 369.:. 

—Whether party offering secondary 
evidence of document, not lost or 
destroyed,^ has sufficient reason for not 
producing it in reasonable time is question 
of fact. A I B 1930 All 550=(1930) A L 
J 1003=Ind Bui (1930) All 668=125 I C 460. 

—But the question whether particular 
facts found constitute gross negligence 
is a question of law. A I R 192C;rMad 
905=(1926) M W N 350=95 I C 767. 

See. also A I B 1926 Nag 399=9 N 
L J m=97 i C 195. 

—(Question as to negligence is not', 
necessarily in all cases a finding of fact, 
if the .finding has , not been approached 
from the proper legal standpoint. 136- 



—Finding regarding intentional neg- | 
ligence is one of fact. ;A I B 1924 Lah 
594=6 Lah L J 237=79 I C 428. 

—Wilful neglect is a question of fact 
and cannot be challenged in second 
appeal. 94 I C 348. 

— Wilful neglect is not a pure question 
of law and| therefore, an Appellate 
GourPs fiinding of fact based on certain 
evidence and circumstances cannot be ques- 
tioned in second appeal. A I B 1926 All 
394=48 A 766=96 I C 1046. 

See also A I B 1925 Mad 258=47 
M L J 700=(1925) M W N 75=85 I C 812. 

—A finding of gross negligence 
constitutes question of mixed fact and law. 

A IB 1922 All 421=70 I C 591. 
Suit by co-sharers against lambar- 
dar for profits — Question of negligence of 
lambardar is a question of mixed fact and 
B 1924 All 613=77 ! C 1032. 

negligence of a 
of fact. A I B 1927 
N 213=53 M L J 375 
L J. 15=103 I C 31. 
or culpable negligence on 
of guardian is a question of fact. 
^^>7 (653)=138 I G 465=1932 A L J 

437=16 B D 427=1 B 1932 A *418= A I R 1932 

. A 293 (F B). 
Whether there was misconduct or 
lambardar's part within 
164, Agra Tenancy Act, is 


I C 569=1 B 1932 A 217=A I R 1932 A 139. 

— Question, whether facts .proved 
amount to wilful neglect or not is one of' 
law, being a matter of inference from 
proved facts. AIR 1928 Lah 837=10 Lah 
329=111 i .c:52J.„ 

— High Court therefore is not bound 
by finding of negligence derived through 
wrong principles: 11 L L J 82=30 P 14'.' 

B 128=118 I C 655=A I R 1929,1 314. 

—As wilful neglect " is. matter of 
inference to be drawn from facts and not 
a concrete fact to be proved by direct 
evidence. AT B' 1928 Lah 774=10 Lah 
■ 360=30 P L B 541=112 I C TJi.... 

—Lower Appellate Court’s inferences 
regarding negligence are ..not binding on 
second ' Appellate ■ Court. A I R 1929 Bang ■ 

. 17=6 R 643=Ind' Rul . (1929) . Ran g 150= 116 ■ 

470. 

( 44 " )■ Notice,': "1: 

—Question as. to notice is a. question.' 
of fact.' 54 A 557 (562)= 1932 A L J : 52.6='' 
I B 1932 A 405= A I B 1932 A 540=138' 
I C 439=A L R 1932 A SJL.. 

— High Court in second appeal 

cannot interfere with finding of fact that 
purchaser had or had not notice of 
charge on property. A I B 1929 Oudh 316 
=6 0 W N 493=Ind Bui (1929) Oudh 
_ ■■ 341=117 I C’4D5., 

I — That the subsequent purchaser had 

I notice and knew of contract of sale witiL 


ifil 
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C, f. C. (iW8) SEC. 100 (Conti) ^ | 

(!i) FIficliligs of fact. | 

{■14) Notice. (Ctmcld) I 

tii(3 piaiiitiff is . .c|iiesiioii of .fact 3 Lah i 

L J 447. I 

^ . ■—•Even tile . question of constructive ■ 
notice is a mixed question of law and fact j 
rather, than of pure law. ,A I E 1931! 

Bom 430=33 Bom L ll 499. | 

—So also notice under T. P Act s, 40 j 
A 1 ll 1931 Ail 338=Ind Eiil (1931) All i 
267=130 I G 299 (2) as alsc the one under I 
Railways Act s. 140. A, I E 1927 Alt 215= 

99 I C 622. 

—But whether ceriair,i facts found 
amounted to giving notice within s. 70. 
Bengal Tenancy Act, or not, is a ' question 
of law. A i; E 1926 Pat 95=a92«)) Pat 
258=8 P L T 22t=9S I C m. j 

—So also the suliiciency of service ! 
of notice annuliing ii'icumbrance under B. ^ 
T .Act s„ 167 is a questio.ti of law : 53 

I C 570. : 

—The Madras Higl) Court however, ;■ 
lias held that whether notice is reasonable ■ 
and sidlicient is purely a question of fact : 
and be raised in . Betters Patent Appeal ■■ 
for first, time A i E 1929 M:ad. 617 = 3(5 f. 
W 5H3=rn(l Eul (1929) IMad 775=1 18 I C 279, 

( ‘./3 ) Novaiio 

— ■Creditor instead of . actually l>eiog ' 
paid, taking renewed pronote receiving 
sonic considcraticni as increased interest- 
bdd debt is not paid oil' whether new debt ; 
is sulistituied in place cd’ old is a question 
of fact A I ll 1927 Cal 5:i8'=4i) C L J 233 
=31 C W N 763=102 I C 871, ' 

( M ) Ntimanoe 

—A hfiding as to the existence of a ' 
nuisance is one of fact. A I E 1925 Lah 
424=7 Lah L J 192=90 I C 227, See also A 
1 E 1926 Nag, 50=89 I C 929. 

. .—A dteision, , therefore that public 
lane is noi naiTowed juhI tJiercfore,' does ^ 
not cause damage, being question of fact 
caiiiiof be raised in second anpeal A I E 
1929 Ail 504=Ind Eul n,929) All 872= 1 18 

1C 510. : 


C.P. C. (1908) SEC lOOCCruilfl) 

(1.1) Findings of fact. (Conti) 

(47) Owiiersfiip and possessioiL (ComM) ■ 

High Court. (1931) A L A 12= Cud Rui 
(1931) Ail 322=130 i G 706,. 

See' also I E 1932 L 628=A L E 
1933 L 1)75 ((:)iv)=| 932 P C .1 975 ( Civ ). 
and A L E 1933 L 1275; and 96 I C 915= 
A I ll 1926 M 1052; and 67 I C 152 (lah). 

— Finding.s of facts relating to title 
and possession w'iiich . are the result of 
careful consideration of the ca,se of both 
sides canrtot bo challenged in setsond 
appeal. A L E 1933 Pat 294, 

— In ti dispute lietwec.n two i;)urcha.s*' 
ers of property from B and G respectively 
as to the interest of G- in the property, 
the fact of 0- and B, who were AIaho.me- 
dans, living togetlier is not co!iclii.^ive, but 
the real question is to determine the 
fact and oaiure of ]>ossession of G in the 
property. 19 C L J 539=25 I C 5S8. 

— Question as to ostonsibie <.>wnership 
is a question of fact, 36 All 308=25 I C 
158=12 A L J 411. 

—High Court cannot inferfere with 
the qnestiosi whether a particui:ir |)la,ce 
boltirigs to individual or to canuintuiity as 
it is a question of fact. 113 I C 886. 

— As to who is owner of laiid in suit 
and question as to liature of did'endarjfc’s 
possession are questions of facjt not opert 
to objection in second appeal. A I E. 1921 
Lah 117=62 I C 809. 

— In a suit for dcclara.t!on of title ;ind 
mainieuauce of allc\ged possession of 
certain lands the Lowe,r Appollate (kuir! 
-Ttfering from the .(h^urt cd' llrst instance 
found that the la?id.s in suit Ijchmged to 
the defts, and were in ihiur possessiuii 
for more than twelve years, i.hat tin; plifs, 
had not proved their [jossessirm with in 
the period <)f limitation and di>u issed 
the suit. In Sccanid Apiwai the deci- 
sion was revci'sed; Held, on P. A. that 
the [indirigs of fact nrrivod at li>' J Lovver 
Appellate v;ere bind.ing in Sci-ond Appeal. 

■. 14 A 14 J i c 12 :. 

(■ i-y ) Proiumpi^on 


But a decision as to existence of 
nuisance is binding in seeo.nd appt^al provided 
|)rioci|;>!es of law have not been i,gnored 
or viohated: 64 I C l69'(Lab). 

^ *— :Piridiu« as to whether particular 
business is or is not an actionable nuisance* 
Interference iii Becond Ai>peai Bee 7 I 

W 595. 


—Bee (29)-Prosiimpthni. 

( P) ) Proof 

—After admitting euden'''e for or 
again.st fact, it is purely question of fad. 
whetlier fact lias becis pj’oved. A i II 1936 
Lah 1056=12 Lah L J 199=31 P L H lOlK 
see also A 1 E lt(2l Oudit 349=1! d L J 
77=L ll 5 bbidli 78=27 H C KhrgH f C iZ7. 
and A I E 1931 Uudh 142=8 O W N 152 
=15 E l> il2=L E 12 A'Eev;9l=|j| ! C 195. 


( r/ ) Ouimrrlip anti pasruruJon 
— -A finding as to piissession arrived 
at by the lower appellate Court is one of ^ and 135 


1 : C 693=1 li 1932 U 53=4 I 8 |9H 


iifiSArs All mmh consoubateo civil, liiESTjfii-iiii’ 


JIW 

C, P. c. .(BBS) SECTION too (Oo7it^ 

(II) Etaillii^s of fact. {Coniil) 

'{ 49 ) Proof (Comld) 

— Thus iiiiding against proof of 
of original doeuir sat is a finding 
m 2 P C L 581 (Civ)rA “ 


of 
1932 L 


loss 
fact 
581 
(Civ). 

— So also whether an alleged mortgage 
is not proved is a finding of fact which 
cannot be impugned in second appeal. A 
I R 1926 Oudh 546=96 I C 253. 

( 50 ) Reasonahle mid prohahh muse 
—See 22 (8) Mixed questions of law 

and fact 

—( 51 ) Reference of issues of fact hy 
High Court to lotver appellate Court 

— No Second appeal lies from affirming 
order of lower Court returning plaint. 31 
P h R 178=Ind Rul (1931) Lab 3=128 I C 

51. 

( 52 ) Rent, ixiie of 
—Whether the tenant has held at 
uniform rate of rent for more than 20 
years or back to the time of the Permane- 
nt Settlement, is a question of fact and 
not a question of law. AIR 1926 Cal 
359=90 I C 564. 
—Question regarding some rent is one 
of fact. A I R 1925 Cjil 632=20 C W N 
500=41 G L J 135=86 I C 316. 
— (Question if rent dues have accrued 
for default of usufructuary mortgagee is 
one of fact and law. AIR 1924 All 877 
=L R 5 A 225 Rev=84 I C 26 
— Whether one heir of deceased tenant 
represents whole tenancy is a question of 
fact. A I R 1926 Cal 517=91 I C 748, 
—Finding that there had been no 
change of rent for 48 years and inferring 
fiixity of rent can be examined in second 
appeal A I R 1924 Pat 373= i Pat I R 32 

=71 I C 15 

—Finding that a certain charge 
part of rent is a finding of fact. 

^ . ■ I C 540, 

— Decision that settlement of rent 
higher rate claimed is not binding on 
defendant cannot be questioned in second 
appeal A I R 1929 Mad 673=Ind Rul (1929) 
M 817=118 1C 497. 
—But second appeal lies on a ques- 
tion whether rent is due. A I R 1925 Pat 
^ ■ 294=78 I C 463 

—bo also a second appeal would lie 
from a decision dismissing a rent suit 
on the ground that the suit lands were not 
comprised in the tenancy. A I R 19 
, Cal410=l00 i C 525. 

— A ppJ ication tor enh ancement of rent for 
exf;ess area Order granting enhancement, 
onground of rise of prices of staple 
food crops whether second appeal lies, 
see 2 Pat L J 574 


C P. C. (1998,) SEC iWtCowlJ) 

(II) Fiiidlogs of fact (Cmild) 

(52) llesit, rate of. (ConcM) 

■Finding , as to amount of 
based on plaintiff supposed 


rent 

on piaintill supponea admission 
when there was .none can be attacked In 
second appeal as Court ^ is deemed to have 
made a mistake in law. A I 


Oudh 


3=198 


R 1928 
.1 C 192. 


25 


(5a) Representation 

— Finding of lower Courts^ whether 
tenancy is correctly represeutod is oiic of 
fact and cannot be 'made ground of second 
appeal. A I R 1929 Cal 28=49 G h J 83=.lncl 
Rul (1929) Cal 324=115 I C 189. 
—Finding as to represeritatioii, must 
be accepted in second appeal A I R 1923 
Cal 165=68 I C 203. 
—Whether a person by any rcprcsme* 
tatioii or by conduct amounting to rcqire,- 
sentatioii induced another tfj do a rtntiain 
act is a question of fact, A 1' R 1926 Mini 
39=49 IVI L J 396=(1925) M W N" 596::90 I 

C 875. 

— Whether soi,i was^ eil'ectively 
represented in a former suit is a qiusstioa 
of law and not one of fact. A I It 1927 
Mad 4:06=38 AI L T 107=99 I C 539. 

(54) State of mind 

— A lindiog as to the Hiate of juiiid 
of a person at the time wlicii lie peiform 
ed a certain, act may be said to be ordi.nariiy 
a finding of fact and tlje High CJourfe in 
secoiicl a]jpeal is precluded from going 
behind the finding arrived at by the lower 
Appellate Court that a deed of gift was 
executed when the donor w;i,s in imme«.liate 
apprelieiisiou of deaiii, 8 A ij d 1154 

= 12 i C 730; 
— But soundness of .mind — finding based 
on expert eviderme-“fiii,di]ig open to cha 
lien geitt second appeal see A L R 1933 L 
, ,, ■ , 312=34 P L R 297. 

(55) Status 

—Finding' ou the f|uestio,u of piaiutiif ’s 
status is , a findi,iig of fact . which cannot 
be challenged in second appeal. .29 .P L . 'R 
162=109' lyC 458. 

"■ see also A I ,R 1923 .tali 626=80 

I .e 264; 

—But the status of public t>rosiitiites is 
a question of law. A 1 H 1926 Lah 461 

=93 I C 82T , 

— And it is competent for the second 
Appellate Court to interfere with a 
finding as to the legal stitus of a parly. 

A I R 1927 Nag 2Ud=ICII I C 252. 

— Higli Court in sccojid aiqooal (flight 
!»oi U) interfere with a finding as" to 
the status of a tenant €xee[)t on ilu! gruund 
of some clear mistake of lawn Mista.-ke as 


iili 

f" 
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.C»RC. ( ifM')SEC.:iOi {Gonid:} 

(II) FindiiifS of fact {GoncM} 

(55) „ Status. (Coucld) 

to tlie are-a of tenancy, not 'being a 
mistake of law, is not to open to correotioii 
in second appeal 4§ I C 351. 

—A tenant brought a suit churning 
tO' be a ryot tuicler the Madras Estates 
Land Act to set aside an alleged sale of his 
holding against an inamdar. both in ihe 
trial Court as well as in first Appellate 
Court. Held, the defendant could not 
in second appeal contend that he was ,a 
ryoti and under-tenant under him and 
^that the Madras Estates Land Act wers not 
^applicable as bet wee !i them. A I E 1926 
Mad G:d5= n I C 1047. 

— Qo,estio:i wlietiier gna'irit is made to 
one tiolding kudivaram lieing I'lecessary for 
maintainability of suit is one of fact and 
heiice carmot be raised in second appeal 
for revision. A 1 R 1,929 ,M'ad 259= ||^ 

I C 133. 

—•Status of person iii possession of 
la!,id-Ij,s.ter,ferencc in second Ap'peal by 
Higli C'lourt. See 138 Gal 278=9"! C 394. 

— ()nacre If questions dotormining 
status of tenure -holders are themselves 
fliiestion of law. ,A ,1. R 1927 ,Fat 209=6 
Fat 298=9 Pat L T 72 (¥ I C 633. 

(56’) Of fjrJ.'jhhoj ({f erhie/icf 

— Budioiu.'icy oi' evidence is quesiioii 
of fact A i It 1925 Cal 1133=138 f C 584. 

—Question of the weight to i.je atta 
died to docuineniory evidence is one of 
fact— Question whether a given document 
refers to a particular land is one of fact. 

AIR 1925 All 442=7 i 1 C 702. 

—Bo also whether the evidence ad- 
duced has or has not been sidJiciently 
rebuted a <,(Uestion of fact. A ,'l ll ll'hil Ail 

146=74 I C 297. 

—High Court i,ii second appeal will 
not ^^go in question of appreciation of 
evidence valued ,by the lower appellate 
Court . 19 C W N 1015=31 I C 695. 

—The amount of ureight to be atta* 
died to the evidence in second appeal 
cannot be defined by High Court. A I E 

1926 Cal 822=43 C L J 327=50 C W N 

826=95 I C JJt 

*-*liigh Court in special cannot inter- 
fere into question of credibility or weight 
of evidence. 17 W E 314. ^ 

Boo also 24 W I! 13; mid 10 I 188. | 

— Fimliiig of bid r-Ui be f:oii^idercd | 
by High CciUi’t in •socon'j, apperd, if? tfcci.de j 
whether they are -npp^u'bMj bv evidonce «.w | 
noi A 1 R. 1924 Vui 687=75 I C 9,18. I 

—While tiiQ ciedibildy of evidence j 
which has been accepted by the Courts- J 


II&4 

■” s 

I C. l\ C, (1908) SEC 100 iGo?iid) 

I (if) Finding of fact. (Canid) 

' (5.6) Sufficiency o.r weigh iog of 

evidence (Conkl) 

below. oani.iot lie considered in second 
appeal, a ^ Court is entit’ed to consider 
whether evidence anioii nts to an adfjcfiiate 
proof. 1 O L J 470=25 I C 86f. 

—Although a finding is one of fact 
if it is based on insiillicient evidence a 
question, of law is procliieed and may be 
considered in second appeal. 4 f R 1928 
Rang 152=6 R 175=11.0 I C 601. 

— Finding as to alteration of figure 
based solely on Court’s persona! observation 
and not upon evidence is not final. A I B 
1950 Lah 556=51 F LR 109=i:nd Rui (1950) 
Lab 864=07 I C m. 

—Mere finding that a parnala Is old 
is. si,ifii.cier.d evidence to prove- casement 
A I R 1921 Lali 171=5 I'ial:! L J 58=66 

I C 922. 

— Question whether evidence .snpjiorts 
finding of fact is one of iaw--“]Iigb Court 
can interfere A i R 1922 Cudh. 98=8 (.3 L 
J 609=65 I C 398. 

'--'Fiiiding of lower Appellate Court 
on point of laet holding that lliere is i„io 
evidence on tlie point, when there really 
is case to be attacked in soeond api'Hj-il A 
1 U 1921 Cal 71=25 G W N 881=62 I C 647. 

— Finding of fact not based on sutli- 
cieut evidence or not following reasonably 
from evidence can be upset. A' I K 1925 
Lah 87=79 I C 10?. 

—Sufficiency of proof to esialdisli 
marriage is one of ftmt. A I It l.92f Lali 
201=5 Lah h J U7=84 I C 1039. 

—The qriestlon of wr.igid and snlfi/ 
ciency of evidence to be attached to 
recitals in deed is o’no of fac-t. A I R 1925 
Oudh 567=12 O L J 151 U I C 743, 

— The weigiit or value to hi. givcii in 
evidence is not a subject for diHcussloii ii* 
second appeal 18 O C !6()s5y I 0 279=2 Cl 

I J 281 

—Where the . Lower appellate Court 
C''mes to a finding oa a i-ssuc of fact after 
examination- of the- evidi. «hic;e, it is conclu- 
sive in second appeal, though the Cf‘urt 
of first iast-'-iuce gdves no iindin.g im the 
issue. The question whether Wajib-ul-ars 
suiliciently proves a custom l« a ouestient 
of fact. ■* 2 1^ L J 588=33 I C 50J, 

\djiidiuiiicn basc,d snicly on, proof 
ol IniMtl V. rhf Mi-; hy i.'otnparsiou of signa- 
lurBs -Xo fonttr law '-cn || Al L q* 4’! I 

^i4 I C 711. 

—No e\'i*u;;niC of negligence— ()uesfion 
of ..rPTn^dency of evideio'C to in- 

iweima^ oF uegliuencu one of fact 21 C L 
. J 565=29 I C 21 
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C, P. C. (1908) SEC. 100 iContd) 
(11) Findings of fact. {Oontd} 
(36) Sufficiency or weighing 


See also 9 I C 427 


Of 

evidence {Co7itd) 

and A L R 1932 
h 682 

—Sufficiency of evidence taken and 
-iqion of fact arrived the reform ^by 

B 2.26=115 1 C 674 

— -.rt for the coiii’t dealing with 
the and uot for High Court 

to deal With weight of evidence^ Pat^^L 

—The question of the quantum of 

evidence required to prove au issue eanuot 

—Where the lower appellate Court 
came to a finding of fact that there was 
no evidence which had been, produced in 
thP oasTby the plaintiff suffiuent to justify 
hK sWfting the burden of proot. on 
to“he other sfde the finding fact arreived 
at “nnot be interfered with m second 


C. P. C. (1908) SEC. 109 (Could) 
(11) Findings of fact. (Could) 

(§6) Sufficiency or welfliin^ 


with in second i by tha laea iin<i 
I f documents ana 

-Findino’ cannot be'diisUrbed for i 
yyeahne^/fevidene.AIElO.^^^ 

—More importance paid to one piece 

of evidence than rt? 

I R 1924 Oudh 2bo-10 O L J 

-Appreciation of evidence High 
Court cannot interfere in f 

All 42(5=15 A JL J 349=39 I C 666. 

-Handwrittiiig proved by comparsion 

of signature— Finding based o» such com- 
parision cannot be i 

appeal A I R 19-23 Lah faOD=5 Lali^ L J 530 : 

—Finding of fact cannot be disturbed j 
in second appeal, even though there has 
been a error on the part of the court below 1 
in weighing the evidence. 53 I 0^137=1 

—The weight to be attached to a state* 
ment in a rentreoeiptor any other doeumeut 
is amatter within the cognisance of the Oourt 
of fir.rt appeal with which the High Court 
in second appeal is not entitled to hiterrere 

47 i tr 7oU. 

—It is not necessary in law for Appel- 
late Courts such as the Cistrict Judge to 
{^efer in detail to every piece of evidence 
on the record so long every piece of evi- 
denee cn the record as the judgment leaves 
no doubt that ail the available evidence had 
been given due weight to his findings on 
ciuestio. s of fact cannot be attacked in 
second appeal Whether or not there had 
been complete separation is a question of 
fa43fc 1 Lah L J 72v 


evidence. 
(Goncld) 

■ ' —Where an Appellate Court reaches a 
finding on evidence legally . iu.sa&cient' to 

support it aud fails to give auy reasons for 
the finding, the High Lourt will in arfere 
iu second appeal. Jo ‘ 

—In second appeal a court cannot go 
into question of sufficiency for msafficiencj 
of the evidence adduced in proot of ' 
tUiular matter and if there^.is evidence .on 
“cord to justify a Pilf 

it will uot ba interfered with. 9 1 C 427. 
—When the Lower Appellate Court 

i,x determining 

aries preferred certain Lovt. ClntUh ot the 
tear 18U to the Thab map on the assump- 
tion made without enquiry that the Chit as 

w£‘re Dublic documents held that if tlicy 

w!re private documents it was impossilde 

for the High Court to say to what extent 
tht Lower Appellate Court w.is uithianced 
by tin idea that the Chittas where public 
- ■ d tne ' .ase should be remanded 

as to whether the Chittas 

were nubli ro" private documonts. 19 C W 
waicpuau .u. I N 101,5=3! I C 693. 

Finding of fact based on Credibility 

of witnesses and demeanour— unsuoca.sstul 


party seeking to .reverse decision has heavy 
burden of disoharge-Burden not discharged 
but finding reversod-Privy Council rest- 
ored trial Courts Imduigs A I L 
p n 170-58 M L J 629=34 C W fs 59.)=.32 

Bom L R 8l^7=T2 L W 51=1930 M W N 

544? Ind Rffi (I9.i0) P 0 189 (P. C.^)^=m 

( 57 ) 

-.■--Mis-statemciitnntlilfenUn.g tine main 
Doints is no ground for intorlcircncc in so* 

1 Tnd aweal. A I R lO'i? Alad H«l=‘05 

5 ( 55 ) TenJer>. 

\ , ' —Fiiuiing reganliug making jiif 

i cannot be agitated. A I B 192JLah 353 
.j , Bah h J 1.1=86' I C 2a#» 

( 5.9 ) 

I ' —Question whether oral ^ Will was 
’ executed is one of fact. A 1. II 1922 iSag 
46=5 N L J 183=66 l C 40. 

Sec also A I R 1921 Oudh 256 =(.15 
I G 370=8 0 L J 6! 9. 

—A finding of fact at whiedi alower 
AppoUato Court arrived is l)inding on the 
High Court. The Privy Council decisions 
tp'theetfect that a party setting tip 15. 
nLinciftpntU‘Qi Will should 1)3 required ^ to 

“ wiih TTPHi'dfiitHl thft WOrds Oil Wliicll 
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C. P. C. (1 90S) SFX. (00. iContd) 

(II) Findings of facts. {Contd) 

(59) (Ml \Contld) 

he lelies with every circumstauce of time 
and plane " must be read subject to^ then 
o-„ 1 salsequeut decisions requiring a 
st rct ^•l arproiation of the provitToas 
pi ;dudinga .. 'oud appeal to the High 
tPurt in “this r. untry on a question ot tact 
A I B IdTA Nag 415=6 N L J - o =96 ^1^0 

( 59 ) Wa/.;/: 

..-—See 11 (40) .Nature o.£ property. 

( GO ) IVmver. 

—Bee 15 (1) (b) Inferences. 

(dl ) j¥ib'ailiu?i€om. 

—Where a suit was instituted on a 
aiortga 5 ?e made by defeiidaT.it. Mortgagor 
who was appointed as a manager of the 
mold gaged estate under s 05. of the Bengal 
Tenancy x\ct on his failure to redeem the 
mort-^aied property, and the Manager 
coutelided that the suit was incompetent 
in tiie ahsenca of two months previous 
notice, lltshi that even if the defendant is 
a public otficer within the meaning of Sec. 

80 C P 0 no notice of the suit^ is .required. 
The manager for the time had an option 
to ^ pay in order to save ilie sale of mort* 
^ciged property, but failure to exercise 
that option Is not in any sense a breach 
of duty. Nor can mere omissioi.i to pay 
eitlier interest or principal could be an act 
imriiorting' to be done, by the manager in 
his official capacity, A L .R I9J4 p C 100 
—Delay in (luesiion of fad yet finding 
that he is ‘ thereby deprived of relief is 

nne of lav and is open to re-examination. 

A I R Pa25 Nag I C 105. 

— f)ntS'doii wiiethoi vondeos nruier 
one salebiced are jointiy^ lt severally liable 
for the puce is one of fa'd, to tm decided 
i‘rnm tbe d-'' od and circun tantial evidence 
or paP'es inoiiuon, A i R lb3d Lah 8Qi>= 
3 lFhn 2f)Ulnd Fail (UmJ) hah 427 

^ =Oi. I € 2HJ, 

—Existence of aidecedeni debt is 

nni-^sliou <'d' fact tmd cannot be disturbed 
iu second^iPecal A I R IbiTl Oudh 

I. C 404. 

— i'n a suit by a v.dlateral for .succeed- 
ing urn or B. iTmjab Teiuuicy Ad, to 
an’oia,.p.aiicy*hokiiiig, the «|oestiou ivhetiier 
the land was occup»’ed by a comim.m 

ancestor is one of fact and cannot be 
raised in second api)eaL IPO P U It'd 4 s 
02 F W R 1014=24 I C 687. 

—•Where no arq.iea.! lies to lower 
appellate Court, socomi appeal iloes not lie 
from tlie dedsion of the lower appcilaie 
Court C ^ ^ 2^35=31 1C 811* 


C. P. C. (1‘908) SEC im(Contd) 

(II) Findings of facC (Contd) 

(61) Miscellaneous (Qontd) 

—No sGcoi-d appeal lies on a qiiestion 
whether the grant of a certain land by the 
(Jovt. was inconsistent with the general 
wishes and well-bei.rjg 

3e All 25(]=12 A L J ‘378=24 I C 111 

— Deeisioii of District Court K 

16 is not subject to second appeal, A 1 R 

ikuoui 241=49 B 

—No second iippoul lies wlieru Miqiolluto 
Court relieves, in ,eertiiin ^ptnrnont.s not 
believed by trial Court. K»2,. Oudh 

—Case under the Provincial^ Insoi- 

‘'"’■“'’/r.'m'l a”™: 

—High Ct)urt may int<wfmu with 

fituling that there was a, pariimrship witliin 

dnntrhd Ad, ns it is not n, imding ni i;mt. 
Ooutiad A O ^ ^ ^ 

--High Court cannot interfere on :i 
■ucstion oT instiliai.ility of di.snii.s.sni ot 
servant if it is one of de-roe an< no , o 
princiiile unless tlte lower Aintellaie Com I 
has not proceeded on the n-bt .'■'S 

ill enmins to the conidusion. A ‘ ’■'“‘l 

5« 5- =.« -M 1. .1 

..-Hioh C’oiirt will nest interfere in 
sneond impeal where tim Court iiisislcd m.i 
Witrrants to be issued on tlie witnCi'^wcs wh^.) 
failed to apptear iiy aisswer to summose-j 

disrcffardim*' tlie plaintil'i s oifer to -uuig 
tlnmi A 1 R 19-27 Lnh 424--10i I C 257. 

— .Hi"h Court must decide ih.) case 
„U the facts found by lower Appellate. 
Court where fiilsci ease is _sol uji l..y bom 

the parties in their 

-Hulfiekne.V of. for pn.vmeil of 
debts of deeeasei:-i''mdinns ^ '"“V'TJ 
' to be liinfiiii". !■:<' 1 C b"-=- * A o]-'- 

l R i'.i;f2 t> •2i.;i = .A 1. R 1922 li 239 <251). 

—Whole aiTaimenient or Inni.siiction 
or only portion of it-<3uestion as lo is ii 
yue-tion of fuel, nri AT W.i t4l4)-"b‘2 M 1, 
bmd I <; 9'W =1'.«1 .\f W .N 

' I j. pen M 894=1 R 1922 .41 221. 

--Wlicrv s'tmiubn^-'intdT bvc.ii 

„„,.o appointed muler O ■2d C' i‘ C •ind 
he has submitted his ivpi.rl.. the ii.t* 

no .t«ht, unless it eome.s^ to the com' 

lusion that the Cirmnissionm- ins m, 

.uis.-.meei-ed h;- Imidann iit-d dnlies ns lo 
’Vnder his ''.port imd-os to aj.poml 
I* another eimtim- sioner. Ihe coiilr’l.t 
ij.-diev enemrsiues a Impluwpl i‘'.d 

c..„-e!;.ss seieftioM of coimms'iotier.s, 
Mibjeet- inrlies to iinu.u.essar, and 
avoidable Mlienre. «'“1 cirnmnl.e!* lb- 

roiionl with unoleHU piipors. A 
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c. P. C. (1908) SEC. 109 {Gontd) 

(11) Findings of fact. (Co)rftl) 

(U) Misceilaneous, {Contd) } 

— No iafcerferenoe witU fiadiug ; 
a<^ainst proof of loss on the grouud that 
the criniiiial court had subse^iwitly 
found the persons alleged to have robbsd 
the books guilty and convicted them, 
1932 P 0 li 581 (Oiv.)=A » 1W2 L 581 
(Oxy.)=3'S P L R 628. 

—Books regularly kept in course of 
Bussiaess —Evidentiary value of— Decision ^ 
of lower appellate court as i 

interference in second appeal with, y U , 
W N 532 (53/)-I B 19i2 0 329=1.38 I C 
716= A 1 R^19:32 0 225= A L R I9J2 0 470. 

—The finding as to existence of; 
certain persons as reversioners at a : 
particular time of transaction and that a | 
particular person was not born and 
having no locus standi is one of fact. A I - 
R 1925 liih 275=6 lah L J 566. | 

—Alienation by Hindu widow— i 
Consent of reversioner— Question of 
fact, if issues had been rightly framed. 

17 P R 1917. 


e. p. c. (1 90S) see. too (Co??^ci) 

(U) Flsidiiifs of facts (Gontd) 
(61.) Miscellaneous {Go7dd) 


—The' question ^ whether .persojis 
from members of ,a Joint Hindu family 
when gone into .by ,_ Appellate Court, .on 
principles of .Hindu Eaw^ is a ■ finctiog ot 
fact Hmh Court will not interfere. A 1 
R 1921 L:ilv 267=3 Lah L J 552=671 

C iof. ^ 


Traffic in, s, 136, Transfer of 
Property Act, connotes something mora 
than a mere sale but whether mere sale 
amounts to “ trafficking in ” in any 
o'iven circumstances is a question of fact. 
A I R 1927 Pat 2=8 P L T 201=97 I C J7i. 


—Exclusion of lands from the assets 
in calculating peisheush is a question of. 
fact. AIR 1924 Mad 117=18 L W 324= 
(192:5) MW N 732=75 1X 465. 

—Finding arrived at on the basis of 
opinions of experts is not necessarily ono 
of fact, A I R 1924 All 116 =21 A h J 

81l=L R 4 A 561 Civ=75 I C 502. 


—The questions if property is 
sufficient to satisfy decree and if bona 
tides of transfer can be established from 
stilHciencv are questions of fact. A I 
R 1929 All 458=Iiid Ral (1929) All 639=117 

I C 815. 

—Finding if stipulation regarding 
further security is condition precedent is 
I R 1929 P C G3=:31 Bom ' 
W N 675=29 L W 445=lnd 
Rul (1929) P 0 138=115 I C 722. ; 

—Presentation is a question of fact 
and does not require any formality. A I R i 
1924 All 799=46 A 743=22 A L J 700=L ’ 
R 5 A 524 Civ=92 I C 245. 

—The question whether a particular 
section of an Act does or does, not apply 
is a Question of law. A I R 1923 Ail ; 
583=^ A 520=21 A L J 424= L R 4 A 234 
Civ=74 I C 307. 

—The date at which a particular 
holding first began to be held as a definite ; 
holding, is essentially a question of fact, 
and must depend on evidence. AIR 
1923 P C 187=4 P L T 627=33 M L T 
291 (P C)=45 M L J 663=(i923)M W N | 
832=25 Bom L R 1287=L R 4 P 0 184=2 1 i 
A L J 723=74 I C 482=40 C L J 16=2 9 

CW N 131 

—The qaestion whether certain 
persons acted as heirs or admluistrators ■ 
ill contracting a certain debt, is a question : 
of fact. A I R 1927 Mad 185=24 . L W ; 

842=97 I C 570. J 

—Whether certain persons are repre- | 
sentatives of another tenant is a question ' 
of fact A I R 1927 Cai 81=97 I C 489. ' 


—Whether or not a caste \vas^^ split 
lip is a question of fact. A I R 1926 .Bom 
69=50 B 124=27 Bom L R 1503=91 I C 549. 

—Whether or not a parfcicLilar illness 
constitutes marz-ubmaiit is _ primarily a 
question o.f tact. A 1 R 1922 tJal 429=49 
6 477=26 OWN 749=34 G L ■ J : 444=67 

IC77, 
need not be 


■“Qaestion of title 


decided -^But . if decided appeal will. lie. 
air '1922 All 258=44 A 151=19 A'.L J 


937=65 I C 291. 

—Qaestion whether .particular mlsre^ 
presentation was such as to all'ect ccusent 
of person to whom it was madcj or n .>t is 
one of fact' A T R 1921 Mad 193=13 
LW 625=C19M) M, W 340=62 1X 761. 

.—Whether. ' particular ■ person , is 
hereditary Joshi of a village enutled to 
excLude others from the duties i 5 a 
question of fact not of law. AIR 1923 
' Nar; 150=107 1C fil. 

—A finding of facts though not very 
clcaiq bat’ saffioiently definite.,.', cannot 
be interfered with in seco,. id. appeal The 
mere tact of a share-hoi der cultivating 
mere than Ms ^admitted share in the 
shamilat is no iuiimmce of his having 
purchased a further share, especially when 
he has failed for a long time to get his 
deed of sale registered or his Ufie 
recorded in the Hevmiae Record, 67 P 
LR 1015=20 P W R 1015=21 I C 6I§. 


—The question whether an adiouru 
meat should have been granted to one 
of the parties, by 'the lower CqiirL, is not 
a question of law justifying inteiTereuee 
ill Second appeal 10 I C 214 
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C. p. C. (IfCIS) SEG.iid (Cofad) 

(11) Findiiifs of facts (OoneM) , i 

(§1) MIscellaiieoiis (Co^ieM) 

—The finding ih'it eertain payments 
...jiiade by. the mortgagoi-s shoidd. l;-a 
considered -as payn'icnra^ made towards 
interest, as such is a riccstiori of fact. A 1 
R, 1926 Nag 245 =ri I € m 
'. —It 2 ,s .the duty of lower Courts' on 
appeal to come to clear iindios on facts, 
as they are final ana the High Court 
cannot go behind them, 23 G W N 1,048=53 
' ^ ! C }0(if. 

—Whether properties are correctly 
specified is question of fact. AIR 1025 
(Jal 1195=29 C W N 861=89 ! C 207. 

—Finding of fact— Qtuest ions under R. 

41 of T P Act See 36 Ail 308=25 I C . 158, 

— The question as to the existence of 
an implied grant is a question of fact: 

A I E 1925 Pat 748=7 P L T 260, =(1925) P 

250=90 I C 356. 

— Iiiiplic'd obligation-"If a question 
of fact. Bee 40 Bo,m 646=35 I C 794=18 Eom 

I R 709. 

— Question whether writing ^ is 
defamatory of plfi\ is a question of fact. 
32 M L j ;i92=40 1 C 126=5 L, W . 598. 

— I'n deciding an appeal on a technical 
point, the Dt. judgo expressed opinions on 
various points that had arisen, but on 
which the decision of the appeal in -fio 
way cicperided,' .The c1e.l:ts preferred a 
second appeal objecting to these opinions. 
Held, that a second appeal wa.s not 
competent. 51 I G 622=53 P W R 1919. 

—The finding of a Lower AppeOale 
Court that one of the parties to a suit for 
cancellation of a. document executed it j 
under undue iiifiiience is not open to ' 
question in second appeal where there is 
some evidence, however nii trustworthy to 
show that pressure wmb put Ufon that 
party and that the other party in whose 
favour the document w^as executed 

obtained an unfair advantage. 40 I C 215. 

— Secondary evidence once admitted 
cannot be cast out, A I R 1924 Oudh 
. :306= 27 0 C 26=11 0 h J 565=79 I C Ul 

— (Jorrectness to be decided by the 
.. Appellate Court —Interfere rice by High 
Court. Bee .39 Cal 766=15 I C 59. 

— Case alleged not proved and case 
substituted by Court— lutcrfercjjce wi'lE 
finding. See 39.. Bom 149=28 I G 921 
= 17 Bom I i, 157. 


C. K C. (i9CI8) SEC. im (Cmiid) 

(S 2) Forum. (Coticld^, 

\ • — Decision of Dt- Court as a court of 

appeal under Mad. Forest Act; if .appealable 
to High Court, See 39 Mad 617 (R C). 

Calcutta Mu,Tiicipal Act. S, 142— High 
Court can, in appeal under S. 142, interfere 
onTindi.ng of fact as .such^ an ^ appeal 
is not a Second appeal wdthin S 100. 
but under Calcutta Muni».ipal Act. A 1 
R 1927 Gal 802=46 C L d 260=:il C W 
■ N 1040=55 C 228=103 I C 533. 

—Application for partition— Decision 
of Deputy Commissioner— Appeal to ^ Co- 
mmissioner-Second appeal t(^ High Court 
See 9 Ind Gas 202=13 C 1,. J 412. 


( '12 ) Fnrym. 

■ — Au appeal ill;.::? to liigh Comi from 
order made by an Appellate Court rejec- 
ting an appeal for non-pii.vuieiit of deficit 
Court-fee^ ' ' ■ 51 I , .£ 114. 


(13) Fraud. 

—See also under findings of .Fact 
-Nature of Transaction supra. Bengal 
Tenancy Act, s. 153— If no fraud is esta- 
blished, no second appeal lies, A I R 
1927 Cal 845=54 G 1050=103 I C705. 

— Whether a debt is fictitious is a 
ouestioM of fact and finding can not ba 
questioned in second appeal. 110 I C 432. 

— Finding on .question of franc! 
arrived at in an extraordinary manner- 
wljether second appeal competent— see A 

11 1933 1 407 . 

I —Inference 'of fraud eaii bo ques- 
tioned in second Appeal. 17 C L J 209 

= lil I C8IL 

— Order rejecting an applicathm to set 
aside sale: on grouiids <,)f fraf..id and 
irregularity if made under t)ld Code is a 
decree under s, 244 of the Old Code and 
as such is subject to secofid api'ical and is 
not aifected by subse<|iierit passing of 
new Code: A* consent order ag^iirist a 
person who is liaraed as cxccul(U“ in Oic 
.will of the deceased and who^ liiel «u!i- 
sequently renoiiuced execiitorship, is not 
binding on the persoii taking out letters 
of admiuis't-ratio'u. 16 I ml Cas 690. 

■ —An order passed by au_ tippediaie 
Court confirming an order of refusal lo set 
aside axeculion sale on greuind of fraud 
Is not appealable under the Code of 1998, 

— ^Tiiis is the ea.-e alst^ whtire the 
right of appeal accrued afior the eoinwence- 
ment, of the new Code, Oeneral ailegiitiiins 
'without particulars are insutlicient Unmmmt 
to averment of fraud. 14 Ind Cas 53‘ 
Payimmt to detToe-liolder fieCore^ date 
of 'sale— Fraud In conduct or publicatirn 
appiial— Roe l§ Ind Cas 
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c. c, (I90S) SEC. iOO {Contd) 

(14) Grounds for. 

{ 1 ) Efroneoihs iecision^ 
on point of law. 

—See 9— Erroneoiis decisions on point 
of law» 

( 2 ) Misconception of real giiestion& at issue. 

— Il’n^b Court, in second appeal is not 
bound by fi'iaing based ou mistaken view 
nf nleadins. A I B, 1926 Oiidh 35,j-13 O 

^ L J 636=3 O W N 460 =94 I C 779. 

— Judgmou'j of appellate Court based 
on misBoncoption as to Ibe ,Na^“*’°„. , 
claim, can be interfered with by Hi|b 
Court in second Lab l'j 508 


11 


—Where jnclgment isiiot clear* High 
Court can interfere with it. ^ G L J 
545=25 I C 576, 

— MiS“diroetioi.i by a Court to itself 
on question of fact raises a question of 
Hw A I R 1930 Lah 443=12 Lah L d 
21=i:nd Rul (1930) Lah 266=121 1 C T30 
—Finding of the lower Appellate 
Court based oti misappreheii' sion of the 
true conirovei s / between the parties— 
Rehearing of the appeal by the l>wei 
Appellate Court may be directed. A I 
^ ^ R 1923 Lah 206=73 I C 756 

— FaiM’e to realise true question in 
controversy is a defect in procedure 
within the meaning of S 100^^14 I 0 45 p 

— Misapprohonsion of facts by 
the Lower Appellate court Bee 9 A L J 15 

= 131 C 943. 

( i ) Suhstantkd error or tlefed in procedure . 

( a ) General Finding not vitiated 
by error of law or procedure is binding 
in second appeal: 9 0 W N 568=139 I C 
-365= A I R 1932 0 264=1 R 1932 O 357= A 
L R 1932 0 505. 

-See also A I R 1929 Oudh 524=6 0 
W N 921=13 R D 78t=Ind Rul (1930) 
Oudh 308=125 I C 388. 

-And A I R 1923 Oudh 26=9 0 L J 
497=70 1 C 74 and 63 ! C 575 (Lahl and 
18 C W N 3 53=41 Cal 52=18 C L J 39=21 

IC 431. 

— Misconception of law and an error 
of procedure vitiate the finding of fact. 
AIR 1924 Pat 310=2 Pat ^919=5 P L T 
310=76 f C 347, 

-see also A L R 1033 C 407= 37 
C W N 143. 

— Interference in second appeal— L 
ower Appellate Court reversing decision 
of trial Judge on a case not set out in 
the plaint nor in the grounds of appeal 
to the Lower Appellate Court — Improper 
proceaare. 43 I C 29. 


C. P. C. (1908) SEC. lOi (CWIti) 

(14) Grounds for.' (Cordd) 

(4) Substantial error or deled in ; 

procedure [Gouid) 
'—Court' caniiot.,,.pass,.a 'd'ccreo on. a 
plea not stated in plaint, or 
with it. AIR 1929 Mad ,349=3U W 787 
rind Rnl (1929) Mad 787=118 I C 291. 

—irregularity or error in procedure 
is no ground for second appeal if it is 
not substantial and does not aiiect the 
decision on the merits. 31 M L J 87b= 
(1917) M W N 113=20 M L T 520=38 I C 26. 

—Where bald pleas of parlies were 
recorded but parties were not examined 
on the points and hence real points in 
dispute were ignored the trial is vitiated 
and can be set aside in second appeal 
A ' I R 1927 Nag 180=100 I L 85^ 
—Wrongful disposal of appeal while 
party is dead is covered 
1 K 1929 Lah 119=10 Lab L J 497=60 I L 
Tl 13=Ind Rul (1929) Lah t)«l= 117 I C 665. 

' —Where a question of fact is raised 
in the pleadings but no issue is framed 
on the point and the importance <>f Hie 
question is also not realized by the nrst 
appellate Court there is substaritiid error 
or defect of procedure so as to bring .the 
Appeal within^. 100(1) fe). A i R 1931 

Rang 312. 

— Decision given by lower a|>pellatG 
Court without hearing arguments on one 
side is irregular calling. 195 i R 

1915=140'' F W RJ9i5=32 I C,312. 
Finding may be set aside by the Higli 
Court bn the grounds that it was not 
justified by the pleadings and was not 
supported by evidence of a relevant 
ctoacter. A^^l R 1931 All 583=(1931j 

A L J' 390. 


—Where the lower appellaie Court 
fails to give elfect to the admission of 
a party, it is an error which may be 
rectified in second appeal. A L E 1933 

'$.291. 

— Becond appeal lie a<^iinst a 
decision of lower appeilue Court ^ in 
defiance of admissions of the partie... 
106 P W R 1917=119 F W R 1017=41 

! C 163. 

— Question of fact decided by Court 
holding itself bound by a previous 
decision of the High Court will be open 
to Special appeal as it committed a 
substantial error or defect in procedure. 
A I E 1927 Pat 209=6 Pat 298=9 Pat 
L T 722 (F B j=l05 I C 633. 

—Finding of fact— lower ^ appellate 
Com*t not reiterating reasons — findings not 
vitiated, ALE 1933 N 129. 


till 

ii 
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C*. p« €. (lfllS) SEC. tm.iConid) 

(14) Groiiids fw. ' ^ I 

(4) Siibstaitlal error ordefect In " i 
pfocedare- {Cofikl) i 

— (P) Pefective Jiidgiiieiit:— -Tho failure ; 
to write a legal judgment as required by i 
O, 41 R 31 is a g<3od and sufficient ground ^ 
for iiiterforeuce under S 100. Where^ an ; 
appellate court concurs in ^ the findings i 
of an original court it is specially 
important that the , Judgment of dhe . 
.appellate, court should contain, the points, I 
for, determinatioB ^and the ' reasons ^ for ; 
the decision as required by law since 
the High Court is bound in second 
appeal to accept concurrent findings of 
fact. 11 I C 915=4 Bur IT 201. , 
— A finding of fact cannot be accepted 
even in second Appeal, where the greater 
portion of the judgment of the Lower i 
Appellate Court in its support is taken up ' 
with a suoimaiy of (n) the pleadings (b) 
findirg of the local Commissioner and of 
the 1st court and (c) a short statement of 
the argument of the parlies” counsel, but , 
does not refer to or deal with the evidence 
of the parties and concludes with a remark 
like the following. “ In my opinion piff, 
has failed to prove the existence of the 
passage in suit of which there is no trace 
in Revenue Record ” 100 P L R 1917=89 
P W R 1917=42 ! C 282. 
—< c ) Misconception of real questions 
issue See 14 (2) Misconception of 
real questions at issue* 

— ( (I ) Misjoinder of causes of action 
Of of parties Misjoinder of causes of 
action is an Irregularity in procedure. (1912) 
M W N 50=11 M h T 25=22 M L J 225=13 I G ’ 
788 see also 2 C L J 602. 

■—(e) Misleading of evidence and 
judfiiient Hee 14 (7) Misappreciation of 

evidence. 

— ( f ) ijiiissloii to consider evidence: — 
If evidence is not considered legally it 
can be re-agitated. A 1. R 1025 Oudh 
384=12 0 L J 130=2 O W N 10=86 I 

C 101. 

•—Or where the lower appellate e<mrt 
has failed to consider all the evidence on 
the record relating to that poifit, 5 O L 
J 564=47 I C 950. 
— Or failed to consider the entire evi~ 
deuce. 5 O L J 179=46 I C 51. 

— Or where _ the Lower Appellate 
Court has^ failed to come In it) close 
quarters with the evidence. (1920) M W N 
163=10 L W 525=52 I C 308. 
— TIjough failure to consider particular 
svidcfice is !io ground fur fresh ctuisidera- 
,tlon., A ,1 R 1925 Oudh 69I=B8 i G 49(1 
see also II Lah L J iSI. 


■£. P. C. (1908) SEC.- 100 ' (Conid) ' - 
(14) Grounds for. (Gontd) 

(4) Sufistaiitial error or defect iii- 

pfocedare. (Cmitd) 

—-Unless ifc. is an important piece of 
evidence. A I R 1932 L 54 (r>5)=32 

PL E 714. 

■ See ' to ■ the ■ same elfect— A I R 
1930 All 401=123 I G 384; and 56 ! C 49. 

and ALE 1933. M 873. and 1932 
A : L J ' 015=138 I C • 406=1 R 1932 A 
401=A I R 1932 A 603 (606)=A L E 1932 
A 931. and 112 I G 461. and A 1 R 1926 
Cal 603=91 I G 1026 and 33 C 200. and 
148 P W R 1917=42 I 0 76. and 92 P L 11 
1917=42 I C 272. 

— Thus whore the lower appellate 
court rejected documentary evidence as 
regard ininorily which was admissible 
according to law, the Court being under 
a misappre- hetision as to its admissibility. 
Held, that the finding as regards minority, 
though a finding of fact was not binding 
on the Court in second appeal. ALE 

. 1934 Nag 84. 

~^So a second appeal lies on a finding 
of fact if some documentary evido?ice is 
excluded frona consideration on erroneous 
ground that it wa.s inadmissible in evidence 
for want of registration. 29 P L R 287= 

!08 I C iff. 

— So also a decision rejecting docu- 
ment beyond suspicion on ground of late 
production can be interfered withii) second 
appeal A 1 R 1928 Pat 537=110 I C 821. 

— But Order of lower appellate Court, 
rejecting admission of dtmunumis cajuiot 
be interfered with by High Court in 
second appeal if fio reason is shown for 
their non-production at the iinje they w'cre 
rejected. A I R 1926 Cal 1^6=96 I ‘C 002. 
and mere non-nppreciation of evidence is 
no ground for Kecond tippeal : 4 L J 
426=A I R 1921 L ISI. 

— The finding of lower Court hase<l 
on part only of evidence legally on record 
is not legal ami in not binding in appeal, 
AIR 1929 Lah 145=111 I C 385. 

8ee also ■ ' 51 1 C 718. 

Lower Appellate Court iuuitting to 
couHider evidence relied on by trial 
court commits an error of law * A I M 
1922 Fai 562=3 f I | IIJ. 
f Findings of laci arrived itl cm 

consideration of docaineiilar| evidence 
only neglecting ilie oral evidence can 
be challenged in Hccpnd appeal A I It 
1921 Fat ’'I8=6P L J 72=2 P h T 
n={192l) Fat 11.1=61 I C ill, 

—Bo also a finding arrived at by 
ignoring, oral evidence, .and wiliiuut any 
legal cvidcttce can be interfered with in 
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C P. C. (1908) SEC. IOO<Co?i«e?) ' | C. P. C. (1908) SEC. 100 {Contif) 

(14) Grounds for. (CotUd) • ■ (14) Grounds for (Cnntd) 

(4) Substantial error or defect in , (4) Substantial error or defect in procedure 

procedure. {Contd) {iAmdcL) 

second appeal; UO P L E 1915=7B P W R 
1916=29 1 C 9§i. I 

—Decision arrived at by ignoring ' 
oral evidence, entirely proceeding on 
conjectures and by relying on inadmissible , 
evidence, should *be reversed in second 
appeal AIR 1939 Laii 150=Ind Rul (1930) j 
Lali 529=124 IG 337. A finding .of fact that , 
a deed is admissible arrived at wilhout 
sufiicient grounds and prejudicing tlie trial 
of the appeal can be interfered with in . 
second appeal 60 1 C 96 (All). 

— When it is shown that the Court# 
has decided the case upon part only of 
the evidence after rejecting the Commi- 
ssiouePs report 23 G L J 600=34 ! C 30 

— Where a Commissioner’s report is 
rejected by Court without giving him 
opportunity to meet objeciiiGus by deft 
not appearing before him, Or documentary 
. evidence piecemeal by diiferent Comiiu- 
ssioiiers is allowed, or when a sketch map 
instead oi a scientific one is relied upon, 
it is a defect in procedure 60 ! C 434 

—Where in deciding a question 
whether a person was a karnavivn, trial 
Court fails to consider previous judgment 
of the District Judge wherein same per- 
son was referred to as karrni van, its judg- 
ment must bs regarded as vitiated. ‘ A. 1 
R 1028 md 826=54 M L J 600=27 L W 
827=110 1 C 593 

—Where a lower appellate Court ha.s 
apived at a finding of fact by too (jxclin 
■ sive an attention to one partioular piece 
of evidence, instead of forming a conclu- 
sion on the whole of the evidence in the 

case the fiiidiug will bo sot aside. 174 I' —Ifor a fitiding arrived at. b.y tiie 

L R i9l4=7h 1 W R 1914=24 I C 880, lower Appellate Court on evideiice not pro- 

— But the mere fact that the Court 9^"^’ consideration A i 11 1931 Lab 

of first appeal has not made special men- ! (1931) Lah 589=31 P L 1\ 

tion of a document which is a piece of ^ 1924=132 I C 397. 

relevant evidence is not sufficient to show ' — Riudiugs of fact, though very clear, 

that lie has not considered it at all. 3 Pat ' bx^t based on inadmissible evidence, are 

Jj n l 13=43 I C 857. not binding in second appeal. A 1 R 1939 

— And a mere, omission of a Court ' 672=31 P L R 198=Irui Rui (1939) Lah 

to menthm a docume?it in its judgment ! 562=125 I C 50. 

fn Sec, also A 1 li 192(1 Nat; 99=89 

to coiteidu ^ ^ C I C 353=fi : I C 752 and 15 I C 459. and A 1 11 192,5 Cal 

0 L J 5.51=2 U.P 1. R (J C) 22 j 302=80 I C 90J, and A I U 1922 Ail 439 

fi/) or y&fusoil to I ^ ^ 113. and A I 11 192.> irab 1.50=71 

MldUioml evidence by lower aZMatf^ ' C 825 and A 1 B, 1921 Lah 119=2 Lah 

-Fmditig of fact not based on additional ' ‘ ^ 929 and 63 I C 811 (1) (All). 

Go^urWivdiiS^ nri^^ '’'f’Peilate Court- — But where the lower tlourt in dc- 

Oii «e«oud anneal ihe case has taken into eoniduatien 

on ..(ooud appeal. ALE 19.33 L 136=34 inadmissible evidence, ihe dccish n t upl t 

I* I fi 99. I not to be upheld in feccend aipcul viJtfcS 


— Discretion of lower iippellaic Court 
IS to admission of additional evidence 
under, 0 41. r. 27 cannot be iiitcrfercd 
with in second appeyl unless the discretion 
exercised by it was either perverse or 
coidrary to law or against the well“jeco" 
giUKcd 'judicial principles. 136 1 C 788=1 
R 1932 L 276=A I R 1932 L 93 sec also 8 
A ,L J 175=9 Ind Cas 265. and 0 A h J 
59, and 42 MpcI 737=37 M L J 125=26 M 
h T 246=(1919) M W 'N';523=lu L W ,122 
■ ' ■ ' ' /=53 I C2T4 (f B). 

— Second appeal will ^ lie on the- 

ground of recording fresh evidence ’Wiih 
out stating its reasons or necessity. A. 1 
R 1925 Cal:98=39 C L J 261=81 I G 999. 

— Rejection of fresh evidence, not 
with discretion but due to preapprehension 
of unsurmouiifc diificulty can be agiia-ied. 


ilSk'FS Ail INllA , COKSOillATlH CIVIl” DICIEST . if I I'—lf ll*- 


l-l§4 
" il \ 

C. P. C. ( I f §8) SEC. m (Cowid) ' 
(14) Gfoiinds for (Co??/.(l) 

(5) Finsliiifs based on inadffllssibie 
^ : ' , evidence 


mm 
W 


(Conki) 

it .learly appears that even without such 

uvidenoo, tiio tower , t^r 

come to tlio sumo FF /‘T'V i %7 r r 714 
materials. 19 C L J 1=22 1 C 714. 

— Fiudiim of facts not based on admi- 
ssible or reasonable evidence oim be s^ 
aside by second 

1929 All 481=Ind 

—No second appeal will l‘« /(f*® 

Tiociiog is. not solely based on legal^ ' 

admissible documentary evidence A I K 

1930 Lab 1067=31 

(1930) Lab 429=122 1 C 2,85. 

—So, also a finding based partly on . 
evidence inadmissible is not binding^. ‘■Oo , 

U 309=33 P b E 225=1 R 1922 1. ■t <b | 
See also 108 1 C 254. 'w' 'J; 

Lali 448=« Lah 051=29 P !■ K ^ 

889. and A I R 1921 Lah 119=2 L di 2 1 1=64 
1 C 929 and 19 C W N 1148=22 1 t 554. 
and 2 B L R A C 258. and 7^4. 

—Where a iudgmciit . is based on 
inadmi.ssiblo evidence the Hig.li Lomt will 
not in second appeal decide whethei 
other evidence ui the case is 
.support tno Imdmgs. .o /'c lii\ 

— -Kor imhold df3cision on admissible 
evidence excluding tlie 

deuce. 25 C WN 1022=35 ’’ , 5 ^. 

—But finding of fact on doubtful evi- 
dence is not subject to interference .unless 
there has been injustice 
judging of evidence. A 1. L . Oud^^ 


C. P, C. (1998) SEC 100 (Gonkl) 

(14) Grounds for. {Conld) 

(5) Findings based on iiiadiiiissible 
i '- > * evidence, (Condil) 


fore entitled. In that proceeding a mix . 
prepared by a Kannngo was nsetl. H^ld. 
that the map did not fall within S. .» or 
3G of the Evidence Act and was_ 

Bsible. U^4 j9. 

—The provisions of O. 41, II 27 arc 
not intended to give a iiarty a second 
opportunity of proving hts case. W here a 
Jndge upon appeal took further evidence 
which however was not of the kind fi.K- 
pectod by him and used it for (lie purpose 
of importing projudice into tlio case, ana 
punishing the appellant lor le fusing to 
come to terms held that tlio further evi- 
dence was improrierly admitted, ami a 
finding of fact resting upon such evideuco 
I was not binding niwn *[>% 

I Second Appeal. 9 A L J .>9=12 i C 121. 

I ( d ) Fiadiwja based on no evidence, 

\ —Finding of fact to be binding 011 a 
^ Court of second appeal must be, a .judicial 
decision reached On a consideration ot the 
evidence. When no reasons arc given lor 
such finding and no reference is made to 
the evidence, the finding is open to him«- 
tioii in second igipcal. 36 1 C 329, 

Fiuding based on no evidence is not 

hindim' in .second aiipeal, 1932 P U L .54 
(5(i) {Oiv.)=A L R 1922 I, 54 (Civ.) 

Hec also A t R 1930 Cal .815 =[nd 
Rul (1931) Cal 241=58 C i) 8 o=o 2 C L J 2.m 
=35 C W N 133=129 1 0 769. and A 1 R 

1922 Lah 65=4 Lah L ,1 31=4 U I i < L 
(Lah) 18=64 I C 428, and 2 O L ,1 354-20 
1 C 275 and 29 10 562 and 34 1 W L 
1 1916=2 ’2 1 C 987. and _1 A L d CL, I C=b 
s, C W N B Ua Lmu li 

’ 's‘ir720 J'uiii A 1 B Aliid M li I 

63^104 i C 781. and 2 Pat I> W 12= 41 I C 


—And as a rule inadmissibiUty , v n bla-aft Ai 

evidence txinuot ? i 383. f i 

1924 All 845=46 AR 8L5=|2 A^ %1-L | 597=18 M L.'L; ^.5, S!fu 

—Finding following wrong evidence j 
can be qucstionml, C fos' i 

---Fimiing can be impeached in second 
appeal on the 'ground of error as to the ; 

admisBibiiity oi evideiuaj. A- io^ 7 i i r m 

G li J' 589=14 I C 383. 

' “-"Fkixting based on inaduiissible evi- 
dence or disregarding 

—111 a certain pr»iceeding , ^ 

Collector the <iU6stloft was raised whether 
certain land the subjectanailer ot the pro- 
ceeding, was the propt.’rly ol Um ‘Avneis 
of certain mouz'dk or whether it was iand 
■ whlch'iomied part of no setiimi estaU^ . 
jiad on which the lioyersmicnt wue, there* ^ 


and^A nrP 99 .rUmih :i7=87 I C 959. and A I R 
100 *, < hidli G ddb'-S^ I, C 318* ■ 

aud^A 1 R 1924 Mad 617=19 L W ,560=82 
f c 567. and H Bur L T 229=(1917) 111 U 
B R 22=42 I C 68 ; and 179 F I R 1911. and 25 
W R 149 and 13 A 499=A W N 18M. 159. 
^ ’ and 1 L W irK>--24 1 C 709. 

—And no .smmnd appeal Hcs froui an 
order setting asid., first Cum-i> .pnlsmcut 
.givuu without at all consu Icring r'‘ri 7 ft 
stances. A 1. R 192:. Lmlh .11.5=84 I C 470. 

But il shonid be nolfd that oxistunca 
n? 1- .’iiieoi'c to Huppori fmding iiml not 

wei-i.l of cvidonVe is the mmslion for 
, cousidoralioii in appeal. A I K 

W22 Pat 3M=3 Pat L T 91.5^^ Pal 2 lb 
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c P C iim) SEC. 100. {Contd) ’ C. P. C. (1908) SEC. 100. {ConlJ) 

(U) Grounds for (Contd) i («4) Grounds for. {CoM) 

(4) Findiugs based on no evidence (G^ntd) | (4) Findings based on no evidence, (Could) 
—Finding of fact without considering j evidence and upon anrmises, the finding is 
whole evidence is not binding in second i not legal atui can be set aside 1 i at L I 
Appeal. A I R 1922 Pat 503=70 I C 85 J, ! ‘ ^ 32J. 

See also 68 I C 332=A I R 1922 Nag j . -In deciding the 'I'wotion of aucces- 

226. ' an occupancy holding under b. 

A 1 ^5 I £ 5j)4; (Cal.j i 59 ot‘ fehe Ptinjab Tenancy Act;, cohjecthre 

A’ \ rr T riQ7 k I R lib * allowed to take the place 

See als=io 6o I C 497-A I R 1922 Lau proof. Where, therefore, in a suit 

’ . . in which the pifts. claim to succeed to an 

— ^There is error of law if lower occupancy holding on the ground that they 
Ct^urts arrive at finding when there is no collaterals of the deceased tenant, 

. evidence on point, and High Court can findings of fact arrived at by the 

admit appeal and not only that particular j^ower Appellate Court are b.ised on 
error, but the whole case is open for conjectures, they are not judicial findifigs 
consideration. AIR 1929 Bang 257=7 R cannot be accepted as final in second 
751=lnd Rul (I9J0) Rang 177. appeal. lOi F W R 1918=45 I C sm 

—Findings supported by no evidence, —.Where, on the death of an occupancy 

though concurrent, can be challenged in tenant, his collaterals claim to succeed to 
second appeal. AIR 1931 Oudh 136=7 O the tenancy, the onus lies on them to 
W N 1079=14 R D 664=Ind Rul (1931) establish affirmatively that the common 
Oudh 107=129 ! C 331. ancestor occupied the land. In .such a case, 
— Where return of mortgage money conjecture cannot be accepted a.s a sub- 
to mortgagee is held proved on mere con je stitute for the proof. 33 F L R 1918=55 P 

ctures from circumstances of mortgage and W R 1918=44 I C 4IJ. 

purpose for which money was required, *1 In.h^P his made ordv a 

in'Sfalll A T R^ig^ l" LarTlT-'d colourabfi pretence of considering ^the 
m secohd appeal^^^ 213-12 the High Court in second appeal 

Lah L J 107=Ind Rul (1931) Lah 4^=131 ^ ques&on 

J- £ i5 X 1 J ^ ^ fact as binding upon it. But it doe.s not 

—Finding of fact based purely on that the Judge must discuss ail 

presumption arising out of rule of Muha the evidence upon the record If the evi- 
mraadan Baw IS subject to appeal on dence discussed is reasonably adequate for 

**' decision, the judgment is a good judg- 
1930 Lah 97=Ind Rul (19.30) Lah 79=120 ^lent. 18 I € 56L 

—Finding not following evidence but , -jA second Appellate Court can and ve 

based on presumption can be set aside, ^ 

5 Lah li J 106=79 I C 970 instance comes to no definite finding 

‘ ' * - ’ on the point of fact, or even if it does, 

High Court can in second appeal it has no evidence to support it and such 
interfere with a finding^of fact regarding j finding is upheld by th3 first Appellate 
consideration not based upon circumstaii- i Court. 2 0 L J 377=30 1 C ISO 

tial evidence, but on oonjecture. AIRt a « « . , , 

.1931 Lah 2l3=Ind Rul (1931) Lah 429=12 i — A fcinding of fact based on no 

Lah L J 107=131 ! C 301 evidence or against express prima facie 

See aI«n5L.ibL .T lftfi-7Q I p 07 n reliable evidence is liable to set aside in 
bee also 5 L,ah L d lOb-79 I C 970. appeal. 103 P L E 1915=11 P W R 

— I indmgs a.s to undue mfluence bas- * * . 1915=181X 515 

ad on no evidence can be interfered with "* " 

by iligh Court in second appeal. A I R —Where the Lower Appellate Court 

1927 Mad 2.55«52 M L J 20=38 M L T 1=25 a decree not ba.sed on evidence, this 

L W 550=99 1 C 571. ^ substantinl err.>r or defect in the 

- ic X • , . , * procedure of that Court which entitles the 

f% HighCourt to interfere in second appeal, 

19°4 Mad 447^21 L w m Courts are bound to see that plaints are 

-Pin^-n« nf faithiL signed Dy persons authorised to sign 

bv evidence and nof Im.od .supported them and veriEie.itioas are not treated as 

A^ I R 1921 Pat 59=2 P^ L^ T 22l=(“Ah When parties do not get 

Pat 93=60 f c o.i n Sr it o summonses served on their witness for them 

iat 9d-60 f C gay N 826 to appear on the day of hearing, the Judge 

27 0 L J 563=4^ I X 660. j should proceed to deal with the case on 
Bower court had found | the materials at the time before him, 7 
s m posses.sion without ; Bur L T 310=26 I C 240 


4.1, i' Lower court had found 

tttat; a party was in possession without 


{904 
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C. P. C. 1908 SEC. (00 (OoKf^i!) 
{I4) Ofoonds for rCo««fO 
( i ) Findings based on no evidence 


(6V>/?dd) 


c. C. m% SEC. m (CmUd) 
fi4) Grounds for (Contd) 

(1) MisaoOreciation of Evidence. (Conid) 


. --Where a decision is based on evicl- 
ance liot, on record, ,the Higii Coiirt^ wiii 
set aside the judgment. The admission ot 
a Vakil in another suit cannot be considered 

unless regularly 1 ” / 54 1 -TITc ^5 H * 

‘Finding of ' fact based on conjectures 

c^n be interfered With by High;Oourt in 
second appeal as they are legal 

4 A 4G2=A W N 1882, 106. 

-^See also A I R 1928 Lah 737=29 P 
L :E 410=112 I C 455. 

—Findings ot facts arrived on pure 
conjectures, unjustidabie assumptions and 
unwarranted inferences are not hnal in 
second appeal, A i R 1930 Lah 238= Ind 
Rul (1930) Lah 301=122 I C 109. 

—So also findings of fact based on 
theories and assumptions can be questioned 
in second appeal. A 1 R 1927 Nag 392=99 

I C I0l6. 

—High Court can in special appeal 
interfere with the decision of the lower 
appellate Court holding a person responsi- 
ble for the signature of a person of whose 
authority there was no evidence. Marsh 556= 

2 Hay 661. 

—A finding of fact* in order to be 
binding In second appeal, should be one 
that can reasonably be deduced from the 
evidence. If it is not such a finding, the 
High Court has authority to interfere with 
it. 48 I C 742. 

( 7 ) Alistzppreemtum of Emdence 

—See also (18) Misconstruction of 
documents infra. 

—Finding based on erroneous and 
unwarranted ^ assumption of facts and 
misreading of material accounts, is open to 
objection ' in second appeal. AIR 1930 
Lah 712=Ind Rui (1930) Lah 639=125 I C 623. 

— Obitor— Even misreading of evidence 
by court of fact does not, raise any law 

, tU|C 575. 

— A iinding of fact cannot be accepted 
by High Court when it is vitiated by 
errors of law* or misreading of the docu 
mentary ovideiice and based on inadmissible 
evidence. AIR 1926 Oudh 464=2 Luck 
172=6 OWN 1227^13 0 L J 61=96 i C455 

—Judgment of lower Appellate Court 
baaed on misreading of evidence can be 
set aside in secoiid appeal. AIR 1926 Lah 

541=95 I C 249 

—High (Joiirt will interfere in cases 
where the lower Courts misread evidence 
or overlooked important evidence or reUed 
for their eouclusion upon inadmissible 
evidence, or where they misdirected the- 


mselves as to any questions of importaoce 
or where the^' relied upon personal know- 
ledge or where they took a wrong view as 
to the onus of proof or where they 
decided points not raised by the parties, 
or where they miacoiistrded important 
dochments. .The misconstruction of ah 
important document, is a ground for 
interference. AIR 1926 Mad 652=24 L 
W 81=931 C JUT. 

—High CiHirh can m second appeal 
interfere with a finding of the lower 
appellate Court arrived at by misreading 
the evidence and misapplication of law* 

A .1 R 1923 Lah 585=76 I C 551. 

—High Court may consider a finding 
of fact based on evidence which has been 
misunderstood, AIR 1921 All 212=19 A 
L J 149=61 ! C 15. 

— Misreading of evidence affords 
sufficient reason for Chief Cour’s interfar- 
ence in second appeal. 4! 1 C 456. 

— Misreading of evidence is a good 
ground for second appeal 81 F R 1916= 

^ =3o 1 C 892=39 P i t 1917. 

— Erroneous finding by lower Appel- 
late Court owing to a misreading of the 
revenue records can be interfered with in 
second appeal. 4 Lah L J 3@7. 

I —Abandonment by an occupancy tenant 
1 or adverse possession by a landlord are 
1 not necessarily questions of fact and a 
I finding on such questions may be consi- 
i dered in second appeal when the decision 
j is based on no evidence or a misreading 
! of evidence or is against express prima 
facie reliable evidence which by law is to 
be presumed to be correct in the absence 
of all evidence to contrary or which la 
based on a misconstructiem of the Ibinjab 
Tenancy Act. 170 F E UlltL2 Lah L J 
I , 136=54 I C 873. 

i —There is corisiderabie conflict of 
) judicial opinion on the pomt wiielher a 
i second appeal will lie where the lower 
! appeallate- Court. omits to consider evidencci 
I or misreads, or misconstrues e vide ace. But 
i the omission of the Court to make specific 
i mention, of a particular document; and its 
I contents does not amount to a siilisiautial 
I error or defect in procedure within tl» 
i meaning of S. IdO of the CJoile of Civil 
i Procedure. -11 I C 411* ; 

r —A iniBreadiiig or misconception ot 
i evidence is not a ground for Inierferenc® 
i in second appeal. The remedy in such a 
‘ case is by m application for review of j'udf- 
raeni* H* however, there Is m evidettce 
in iupporfe of the finding of tha Htibord- 
i iiiate Court, Iht Court of second appeal 
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1,1 . 

d P. C. 1908 SEC. too (Co)»«<i) 

(1 i) GfounUs for {Cmtd) 

(7) iHisappre:iati»n of EviOenca. (CoM) 

,.ul4 ... .utilled y 

■ .-^Fiuding of fact, l)y lower Court 
misdirecting itself as to cnnclusiuii from 
nroved facts, is uof binding in second 
Loeal AIR 1928 All 89=50 A 18U=2d A 
1, J i0U.= l08 I C 721. 

-..-Where the lower Appellate Court has 
proceeded on wrong assumptions the decree 

can be set aside L? 

1927 l/ah 014=102 I C 235. 

^ tiiidiug ou the question of fact 

which is based on misappreciation of ^true 
tiharino’ in cultivation 


Ifil 
" 2» 


ineaning of sharing in 

vitiated. A I R 1920 All 4bo=94 1 C 190. 

--Reverse finding of lower Appellate 
Court due to misdirection of 
not binding. A I R • 1920 Nag 129=89 

/V.ppeal under Letters Piytent I 

bnus on person raising canteutioii to 
show from record that evidence has : b^i 
disregarded or A 

All 812=44 A 169=19 A L J 905=63 I C 371,. 

Ti’indina without correct valuation 

of evidence , is not tinal. A ^04 iJ 

—Finding ou apprehension can be set 
aside. A I^R 1924 Lah 465=6 Lah^L J W 

— Finding of fact rejected by lower 
appellate Court — reasons not given-finding 
based on misapprehensiDh—power of iiigh 
Court to interfere in second appeal. A L 

R l933 L 328. 

■ —Discrediting an evidence on mertly 
general reasons, being an error of law 
afford ground for interference m second 
appeal * € 673. 

— A second appeal lies on a question 
of fact in a case where evidence is disbelie- 
ved simply because the witness is a Fat- 
wari or relative of the party producing 
Mm, To discredit a witness merely for 
general reasons not atiecting the particular 
credit of an individual deponent is to 
commit an error of law 1 0 L, J .888=25 

I C 660. 

. I —Where both parties had agreed to 
proceed on evidence both before Munsif 
and before conimissioner second appeal 
will lie if lower appellate court tells a 
party that the case should proceed after 
discarding evidence before commissioner, 
A I R 1928 Cal 186=46 G L J 558=106 I 

. . ~~'J udge approaching evidence' with 

strong , prepossession and- preconceived 
theprise-jEiToneous:.prDcedare-Iaterference. 


C. P, C. (1908) SEC. 100. (Gontil) 

(14) GroiiiidSjfor (CV/rf(7) 

(7) Misappreciation of Evidence (ConcU) 

See (1911) M W N Slfelt TJ8 

— TTie uiLU'c fact that a court has not 
made any observation on a particular piece 
of evidence is not enough to show that the 
Court wholly ignored it and cannot form a 
ground of second appeal. 43 I C 525, 

—The first Appellate Court who has 
omitted to notice material circumstances 
and the evidence and misdirected itself 
can be directed by High Court in second 
appeal to .rehear the case. A I R 1927 
Mad 498=100 I C 3i6« 

— i\Iisdirectlon or misappreciafckm by 
lower Appellate Court of material evidence 
is ,a good ground for Higli Courtts inter- 
ference in second appeal. 17 € W N 224= 

16 ! C 618. 

— Evidence-WitnesBes being ijite.reated 
—Misconception as to."-.Finding . based on- 
Not binding 135 1C 511 (1)=I R 1932 h 
' lll;il)=A I R 1932 I 128. 
—The misconception about want of 
evidence has vitiated the judgmefife of the 
lower appellate Court. 55 C L J 569=189 I 
C‘832=i R 1982,0 6(>2=A 1 ii 1982 C 870 
=A L R I9J2.C 05i 
— Finding of , fact cannot be eha- 
ilenged on the grow'ici that the, lower 
Court had not properly coiistruec! the evi- 
dence A I R lii21 .Lah 28.1=4 Lah L J 416* 
— SurmiBeB made indepefulentlof sur- 
rounding facts by singling out one fact* 
are very liheiy to ^ mislead and cause a 
grave miscarriage of justice. 14 I C 95. 

—Where the dower Court misdirects 
itself its fi tiding is not 
Court of second, appeal. 

547=15 R D 489= L R 12 
Rul (1981) All 548=1931 


binding cm : the' 

A :I 'll' ,^1981 ■ Ail 
'A '221 Eev=Iait 
A, L bl Allrlli 
I C 804. 

. —Misdirection by tiie Judge to iiim- 
self in the consideration of evidence is a 
good ground for a second appeal, 17 C W 
N 224=16 I C 118. 
(fS‘) Wiiiii of jurisdiction, 

'—An appeal from an order ptissed 
without jurisdiction lies in* the same 
manner as if it was passed with jurisdi- 
etion. A I’ R 1981 Lah 96=82' P L R 298' ' 
■ ■■ • ' '• (I)=I3I I C 141 (1); 

-dJecisiou of appeal by Court incom- 
petent to entertain atid decide it, is 
contrary to law and second appeal lies A 
I R 1980 Lah 1065=82 P L R 90=Ina Rul 
.. (1980) Lah 258=111 i C 722. 
..•—'Interference on the qiicstion ol 
iurisdictioir ia discretionary with- the 
High Court A i R 1927 Nag ^164=100 I C 3f 
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c. P. C. (m$)MC im (Conti) , >• 

(14) Hwiids for • ^ 

(8) Waiit, of juris, diction {Coicld) 

— Where lower appellate^ Court ad* 
miis an appeal wiihnnt jurisdiction, a ; 
Bfccond appeal lies. A I 11 1925 Cal 10B2 
ran C W N 68=85 ! C 576. 

—A 11 appeal , lies against „ and appellate 
decree,, ■ passed without' , jurisdiction 
as decision is conirar}-’ ' to Ipv 

within the meaning of S. 100 sub section 
(i)- of ‘the,. C P Code. 27 C L J 115=45 
: , C 926=43 I C 758. 

— Ifaintainability cf— Order of lower 
appellate Court passed without jurisdiction 
■—Bight to appeal against Bee 49 I C 
'■ ■ 137=29 C L J 48. 

—Primary Court having final 
jurisdiotioii— A ppcal entertained by 
Appellate ("ci or I-- Second appeal, if lies. 

See 24 C L J 235. 

— Seccoid appeal to the High Court 
r-competoncy of — District Judge assuming 
' jurisdiction which he did not possess, 
see A h II 1933 A 114=1933 A L J ;IU3=I 
■ ■ ' ' ,A W ll 827. 

.. ^--“Appc.lhite flecree passed without 
■iii.!isdii?tif>n-“Sccond ai'^peal .maintainable. 

{ * '■ , 27 C L J 115, 

' .( 9.} CA:)w/./idinj/ '■ i 

* ‘ —There is a seccmd appeal from a 
tinding ’tit fiuii it* it ennlradicts other 
' finding. A I R 1923 Lah 690=16.1 i C 521 

— .High Court a.ci;eptir5g findi.iig of fact 
by lower A|>pellate Court that gift was 
uiade In a. Hindu widow for hone fit rd* 
chaatascd Isn-’ :iudV soul and holding that 
no s]ieeial o.-a.efit was to iU'crue to hi.s 
.soul— ■ bindings are. inrpju.sisteut ami lligli 
Court must iniorfere lit Loiters Patent 
Appeal 43 A 515=19 A h J 499=rnl I C 221. 

-li is open to hold diil'ereip viows 
upon a pif’.ce of snificiice. In this case 
the High i’ourl re(u»g?ii.Siai the findings of 
the Lower Appellate Court, Jlioiigh there 
was some ground for saying that the 
findings were not in atM^ordaiice with 
the weight of evidence. 17 C W iygl=21 
I C 382=14 Cr J 5tll. see also I Pat L 
T 465 =57 I C 413. 

( In ) OfJjfir nf hi^r, 

— Whether Court’s reducing period 
of redemplioii was juHtitied is a question 
of law and ground for' aecond appeal. 
A I ll 1936 Lai! lOPOrrnd Kii! (193!) Lali 
249=4.10 I C 57. 

— liedueiiig ptjriod Pm redeiupliou by lower 
C«airt can be questioned iis second ajvpeal 
A f n 1936 Lalj IMpOrrml Uul (1936) Lab 

34=120 I C 274.^ 


C. P. C. (1908) SEC.''iW(On«lif) ■ ■ 

(14) Grounds for. (Conti) t 

(Id) Other questions of law. (Vonii) ■ 

^ — Beduetio.n by Court ■ in a mortgage 
■suit of.-.' the period of redemption, . .the 
decision qua the justifiability of allowing 
the reduced term to stand can be questioned 
in ■ second appeal. A I R 1930 .Lali 
1060=In€l Bui (1931) Lah 249=130 I C 57. 

. '■ —The question if the right ^to 
collect offerings made to certain deity 
is transferable oi" not i.s a pure (pie.stion 
of law, and the ansAver to it in every case 
depends on a variety of cdrcunistances 
which only can be proved by evidence 
A I R 1928 All 721=50 A, 394=26 A L J 
185=113 I C 24t 

—The question of reversioner’s 
consent to an alienation to be inferred 
from the establisheid facts raisc'S a point 
of law 18 M L T 521 =(1916) 1 M W N 
■ 123=311 C ' 4fL 

—Finding of fact based on that Of 
htw can be disturhcjd on second appcuih 
A I E 1936 All 510=(1936) A, L J 
1119=14 R I) 4ir>=lnd Rul 09316 Ail 943 

= 127 1X591. 

— Question of timonnt recjuired to be 
deposited under (lecrc(j— (|UeHtion of law 
■ ■ . .<ee 261.,C. 337. 

—Whether personal liability has 
been taken by the executant of a pro-note: 
having regard to its terms is a (iimstiou 
of law to be dc<ndod with refereuuH.* to 
■those terms A I R 1928' Cai 12:L4f; C 
'■■D J 506=32 0 W N 125=106 I X 848, 

—Second appeid-- question of law do* 
pending on evidence cannot be rnlsinl A 
IE 1922 Boju 233=70 I C 417 

— QueH’tiosi (if law di'inniding on 
.other question <utnnot tie raised in 
.second appeal A f l'{, -1927 Mad 41 I*. AS 

M L r m:n i c 36?. 

- If a tj-naid eji tith'd to oi*cu|,iy 
■ land appurtenant to Ids house is not a pfire 
f|t,iestion law, A I B 1927 tbjdh 37=3 D 
W N 937=„L R K A 26- Bt‘V.=98 f C 1014. 

—Whether an ala niallk musi i«e prip- 
sruned to have rights in thesliamihit inu 
a question of l,*nv. A I R lirji f^ali 2!=2fi 
P L R 605=90 1 C 1047. 

■—The (|uesfi4H‘, :is to ;ui ommissioii 
by judgment debicr to ’rertif^ paymenl 
under O XX!, r. 2 is m>; always a’ pure 
■question of law. A f 11 1926 Xag. 164=89 

i C IW9. 

“ 7 (,^ue.stion wjielher a Kiibhcqueni suit 
oan rectify a previous decree is a suliHtao- 
tIu! quc'Stion of law. A I U 1923 Cal 387= 

7f i C 371. 

— 'riie term ^Ib’espashci*' is a ti‘rm of 
hiw and High Court in Becond appeal may 
examine whether Uie finding of a fa»wer 
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c, t C. (1908) SEC. 100 (Conid) 

(14) Orftiinds for {Contd) 

(10) Other questions of law (Contd) 

Court is sufficiently evidenced I PAT. L 4 

47r34 I C ill. 

•— Fiudinjx ihat mere adjustment of bis 
personal debt by means of the firm’s debt, 
by a partner, is of itself prejudicial to the 
firm, is open to interference in second 
appeal. A I R 1931 Lab I3i. 

— Question whether correspondence 
discloses binding contract is one of law. 
AIK 1930 Cal. 113=50 C L J 208=57 Gal 
170=Iiid. Rul. (1930) Cal. 282=123 I C 250. 

— Arbitrary decision— Appellate Court 
can come to independent decision AIR 
1922 Lab 127=65 1C 454. 

—A Second appeal lies from a de- 
cision of a Court holding a Sale being made 
where appellant had agreed to sell and had 
recovered advance, but had not transferred 
title deed. AIR 1925 Rang 68=2 R 459= 

86 I C 205. 

—Finding of fact challengable in 
second appeal, AIR 1922 Pat 503=70 I 

C 853. 

—High Court can come to a finding that 
the executing witnesses had witnessed the 
execution AIR 1923 Mad 36=46 M 64= 
17 L W 661=32 M L T 9=43 M L J 745= 
(1922) M W N 708=71 1 C 153. 

—Second appeal lies from an order of 
lower appellate Court dismissing the suit 
but reserving liberty to plaintiff to in* 
stitute a fresh suit. 37 I C 940. 

— Disposal of case on preliminary 
point by Icwer Appellate Court— Power in 
second appeal to determine case on merits. 

See 32 I C 380. 

—Appellate judgment setting aside 
preliminary decree for accounts can be 
contested in second appeal even though no 
decree is passed by lower Appellate Court. 
A I R (1930) Lah 125=31 F L R 386=Ind 
Eul (1930) Lah 548=124 I C 676. 

— Orders passad on application for 
revival of suits under Act LI II of 1860. 
M, 2» ar® subject to second appeal. Marsh 
38=^ R P B 11=1 Ind Jur O S 5=1 Hay 90. 

— Second appeal lies on a question of 
privacy constituting point of fact. AIR 

1921 Sind 156=16 S L B 17=66 I C 833. 

— Second appeal lies against a decision 
on a question whether legal right had 
determined. 15 0 C 295=15 I C 857. 

— Special Appeal— Yinchur Court— De- 
See 38 Bom 340. 

—A decision based on a finding of 
fact contrary to the case set up, can be 
examined in second appeal AIR 1926 
Lah 535=95 I C 298. 


c. E C. (IfiS) SEC. im 

(14) (ifouiicis for (Conckl) 

(10) Other qucstteiis tf law ((kmekl) 

—A second appeal lies on a qumiioii 
whether there wa.s .suppre.^jsion of sale pro- 
cesses. A 1 R 1926 Cal 1219=44 C h J 167 

=98 I C 206. 

— Question regarding rmount of care 
required to be taken by bailer can be re- 
agitated. A I R 1924 Cal 92=27 C W F 
1017=10 I C 27f 

—Question whether grantees were 
tenants— Second appeal— See 15 C W N 
266=9 Ind Cas 394=38 C ITS. 

—Question whether trustee could 
divest himself of his office is a c|uestioii 
of law, 6 Bur L T 180=7 L B B 39=21 I 

C 232. 

—Deierraination of legal rights is a 
question of law. 15 () 0 295=15 I C SI7. 

' —Question as to ' admissibility of 
evidence isa que.stion of law. 135 I C 693=1 
;R 1932 0 53=A I R 1932 0 51. 

—Extinguishment of mortgage — Legal 
presumption of, when equity of redemp- 
tion is sold in favour of nriorigagee-EisIiig 
of-Proprieiy of— Open to challenge in 
second appeal. 135 I G 201=1 E 1932 L 

, , , 73=A I R 1932 L U (2). 

—Second Appeal— Question eff law- 
Question of merger or no merger. See 

0917) Pal 337. 

—Admission of pleader— Mistake of 
law— Second appeal— See 9 ind Ca$ 621. 


( 15 ) Inferences. 

(1) Qnestlom of km. 

—(a General — Lower Appellate Court’s 
inference that previous order of cash de- 
posit was varied from Court’s acceptance 
of security is not question of fact. AIR 
1930 Lah 567=31 P L R 327=11 Lah 5Sl=Iiid 
■ ' Rul (1930) Lah 873=127 I C 713. 

^ — Inference that certain women wore 
public prostitutes from finding that they 
earned partly immoral livelihood, is one 
of law. AIR 1930 Lah 824=3! P L R 

547=Ind Rul (1930)Lah 456=123 I C 536, 

—That a woman has taken to a life 
of immorality is a finding of fact 150 P 
W R 1915=31 1 C 797 (1)=226 P W I Ifl5. 

^ —Where in a .suit on a mortgage 
instituted on the last day of limitation, 
there was no actual evidence of dis- 
charge, total or partial, but the courts 
below inferred that the bond should have 
been discharged on account of the fact that 
the suit was delayed till the last day of 
limitation. Held, the inference in question 
was not drawn from any evidence and th® 
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C. P, c. (if§8) SEC. tm (Conk!) 

(IS) liferences* iConkl) ' 

(I) Jiiestwiis of law. (Conki) 

Inferciiee as to plea'not raisecf' is 
a mere opinion and not a finding of fact 
AIR 11)23 Ail 75=20 A L J 756=69 I C 

. 912., 

—The finding of the lower Appelhitc | 
Court that the grantees under a mainieii- 
aiice grant wore not tenants was an infer- 
ence of law from faci.s found and was 
therefore open to ' revision by the High 
Court ill second appeal. 15 C W N 266=38 
G 278=9 I C 394. 

— Where^a finding is based on infer-' 
ejices from incorrect .construction the 
finding can be considered in second appeal. 
AIR Ih27 MM 1167=30 M. L. T '633=104 

! c ni 

— Whetiier on tise facts found by the 
Court below the proper inference has' been 
drawn is a rfiuistion of law. A I R 1923 
Mad 54=43 M L J 556=lt) L W 473 
=(1922) M :W N 639=71 I C 330, 

— (Questions of hiw and of fact are 
Bometimes difficult to djscntangie. The 
proper legal effect of a proved fact 
is UHsentiaily a ijUt'.slion of law; so also 
i.y the question of adniis.*^i!>iUiy of evi- 
dence and till! question of whetlier any 
evidence has bceii offered one side, or 
til© other, but the question wiiether the 
fact has^ been proved, when eviiience for 
and against has been propeily admitted 
is ^necessarily a pure ^(fuestion oH act. The 
•High Court iuiH no jurisdieiion in second 

• appeal to set aside the deeree of the Lower 
'Appellate Court on the ground that it 

had applied the wrong standard of mea- 
siireuicnt to land of which the rent W’as 
in question. 45 i A 183= Cal 189=23 C 

• W N 345=9 li W 5.52=51 I C 760 (P C) 

= 1918 P C 92. 

.— Ern.:»r vi law — Conclusions of facts 
vitiated— Finding should be interfered 
with. A I 11 1924 Oiulh 154=10 O L J 412 

=7:|:1'X 227. 

— The eamciusion that a certain process 
was not scientific involves a question, of. 
law. A I E 1926 Nag 435=95 I C 614.' 

—Nature of ^pq.ssession is question 
of legal inference. A I 11 1926 Nag 129=89 

I C 663. 

— High Court differing frtnn the low^er 
Courts not only in the estimate of the 
evidence, but also with regard to the 
infereiices deri\nible from documents pro- 
duced In the case and other circumstances 
Board dealt with the case on its merits. A 
I R 1922 P C 272=(1923) M W N 361=27 
C W N t)25=45 M L d 460=3 P L T 605=49 
I A 399=36 C L J 499=32 !\1L T 1=2 Fat 
38 ik 0=71 I C 984. 

lu-4l. SI. (1.) («t) 


C P. C. (1908) SEC. <00 (CoJifcQ 

{ i 5) Inferences fCow^clj 
(I) Questions of (Voutd) 

— Whether iiifeiences drawn correctly 
follow evidence given, can be challenged in 
second appeal. A 1 R 1929 Lah 198=10 Lah 
L d 455=Ind Rul (1929) Lah 501=1 16 

. 1 C .IIS. 

— Inference that lambardari dues are 
never duo derived from evidence that they 
are not paid, being wrong and cuiibeqiies- 
tioned in se<iond appeal. 11 R 16 A 155 Rev 
=13 R 1) 442=113 I C 746. 

(b) Acquiescence, estoppel waiver— Whe- 
ther a person has acquies(.;ed in a certain 
building and is now estopped from claiming 
his legal rights is a mi.xed (juestion of fact 
and law. A L R 1933 L 1075. 

— The question of waiver, acquiescence 
or estoppel is question which can be ex- 
amined by High Court in second appeal. 
A I R 1929 Oal 437=56 C 20i=Iiid Rul 
(1929) Cai 509=116 I C 733- 

—Inference of acqiiicsconco given rise 
to presumiitiion of grant from proved or 
continued user for long ]>eriod, is one of 
law. A. .1 R 1928 .Nag 87=23 N L R 192 

= 107 10 522. 

But SCO 57 I C 350 contra. 

— Whether there has been a represen- 
tation amounting to acquiescence or not is 
a quostiiMi of fact. A i R 1927 Cal 220=44 
C L d 434=100 I C 302. 

— Aiiquiescence is not a (luestion of 
fact but of legal inference from the facts 
found. A T R 1926 Nag 416=9,5 I C 636. 
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— A finding as to acquiescence can be 
questioned in second appeal as that is a 
matter of legal inference to he drawn 
from the fjuds proved in tlie case. 09 P R 
1917=103 P W R 1917=41 ! C fl7^ 
—Acquiescence is sometimes a pure 
question of fact e g. when the point is to 
be deckled solely on the alkgatiun that 
the party positively and in sel iorms gave 
consent/ hut it is a question at law when 
the 'point is whether the. conduct of the 
party, not amounting to direct consent 
should be taken as waiver. 407 P R 191i> 

=36 I C 7.0. 

—When the phiintif values a suit at 
les.s than Rs. lO.OCM) ami the Court over- 
rules the plea of tim defendant that It 
exceeds Rs, KMlOO and the defendant 
accepts the plaintlR's vakatimu the phtim 
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p. c. (im) SEC. 100 iao7itd) 

(15) Inferences iCo7iid) 

(!) Qaestioiis of law. {Oo??i!<i) 

tiff ciinnot subsequejitly contend that valne 
exceeds Rs. 10,0U0. lud Rul (t931) All (>55 

= 133 J C 415. 

— Plea of estoppel where facts are ail 
admitted and the qaestion is what conse- 
quence would flow from them, is pure 
question of law and can be raised in appeal, 
thousjh not taken in trial Court. 110 ! C 

190 (Lab). 

— Waiver, a question of fact 9 I G 
22=21 M L J 443=9 MIT 302. 

—Whether there is a waiver in the 
case is question '.of fact and finding thereon 
is not challeiigable in second appeal, 14 B 
h R 128=59 I C 007 

“ “(c) inferences from facts:— Where the 
Court arrives at an erroneous inference 
from facts which can never lead to such 
inference, the High Court can intere fere 
in second appeal. A. I R 1931 Lab 136=12 
Lah 270=32 P L R 583 

— Correctness of inferences derived 
from facts is matter of law. A 1 R 1929 
Nag 279=Ind Rul (1929; Nag 306=119 I C 

674. 

—Correctness of conclusions arrived 
at from finding of fact involve question 
of law and can be questioned* *111 second 
appeal. AIR 1928 Lah 722=111 l-C 645. 
Though finding of fact cannot be challenged 
in second appeal correctness of conclus- 
ions therefrom can be challenged. 24 0 C 

1=6! 1C 144. 

—Findings of facts must be disting- 
uished from iiifcrciices or conclusions of 
law. 19 I A 228=20 C 93 P C 

—The question whether the inferences 
from facts are legal or not is a question of 
law, A I R 1926 Nag 332^9 N.L J 70= 

95 I C 553 

— W here inferences are drawn from 
certain facts or circumstances they can be 
set aside, if it is shown that the lower 
Court has made some mistake in arriving 
at them, A I R 1926 Mad 511=50 M*L J 
251=(1926} M W N 344=94 I C 458 

—To hold a transaction to be frau- 
dulent, the creditor need not have filed 
suit and High Court will interfere iu 
second appeal if the inference from proved 
facts is that the transaction is fivaiidulent 
A I R 1926 Nag 494=96 ! C 356 

.. “-Correctness of CGiiclusions drawn 
ti om liiiclings of facts can be impu^^ned 
in second appeal, A I R 1923 Lah 597“(2)= 

77 1 C .473 

-Soundness of the conclusions from 
kots may involve matters of law and 


C. P. C (1908). SEC. 100 (CoMld), 

(!5) Inferences (ijOiUd) 

(I) Ouesiions of law. (Vo/dd) 

may be questioned by a Court §f secjoncl 
appeal A I R 1923 Lah 216=73 I C 795. 

—Legal i nf ere .nces from .facis ,«my ,,be 
exauiiiicd i,n second appeal A i ll 1922 Lah 
.. . 392=3 Lah ' ^257=61 1 C 55.1 
— While findings of fact cannofc ^ l,je 
questioned, the soundness of conclusions 
clrawTi from any facts may involve matters 
of law and can be (iuestioned in secotid 
appeal The finaiity given by law to a 
finding of fact, arrived at by a (_1ourt of 
first appeal, renders it necessary lhai liie 
finding should be arrived at ttfier due 
circumspection and be expressed in clear 
and definite terms. AT R 1926 All 130= 90 

I C 976. 

' — Queslijii of ii.iferen.ee' to be d.rawi.i 
from certain facts is one of law. A I R 
1921 Boiti 385=45 B 1186=2.3 Bom L .R 514 

■ =63 1C 248. 

— Yaiidity of lower ap|>eilate Cotalls 
inferences from fact found proved can be 

considered by High Couil in second aj>peal 
A I R 1921 Mad 661=40 M L J 3I)1 .t13.:L 

. . 218=(1921) M W N 233=62 I C 534. 

—Although an erroneouH finding of 
fact cannot be challenged in second appeal 
unless it is shown that tUcre is an error of 
procedure or that there is evidtmee in 
support of the' finding, yet inferences 
drawn from facts found might be tjuesiioned, 
in second Appeal S5 I € 509. 

—Whether Rs. 100 is or ia not a grossly 
inadequate consideration for house found 
by lower Appellate Court to bo worth Rs. 
200 is a question of law being an inference 
from proved facts, A I R 1929 All H72=lnd 
Rui (1930) All 336=118 I C 520, 

— On second appeal the High Ootirt 
can make its own deductions from farts 
found without di.sturhing the findiiigs of 
the Lower Appelkie rVourt. 19 C W X 13,3u 

=32 I C 119, 

—If the facts found Jiistify the legal 
inference of valid marriage is not a question 
of tact. A I R 1927 Lah 811=28 V L ,E 
506=104 I C 102. . 

— Inference deducible from proved 
facts is an inference of law and may be 
examined in second appeal. 138 I C 282=1 
R 1932 A 385=A. I R 1932 A 3B6=A L R 
1932 A 894 ( fOO. ) 

—Incorrect inference of law from 
facts admitted is subject to w)rrection A 
I R 1925 All 796=87 I C 64. 

—An inference from a proved fact is 
a question of law. A I R 1927 All GOlsL 
R 8 A 229 Rev=l06 i C 4i 
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C* . P. C. (1908) SEC l§§ (Vmiid} ' 

(15) Infereiices (Conld) i 

(I) Qtfestiwis §f law (Contd) 

— Iiiferenctjs from fads .provod ' aro : 
questioiiH of law. AIR 1929 All 875=111(1 
Rul (1929) Ail 959=119 I C HI. 

— DediicitJg af 4 ’eucy from facts is qjies- 
tioii of law for socoacl appeal A I .R 1930 
Cal 815=52 C L J 235=35 0 W N 133 =Iih 1 
Rol (1931) Cai 241=58 C 585=129 C 769. 

—Legal coiiciiiaioii drawn fron:— 
Binding ill. case of, not one <>f fad and 
can be chalienged if..i second appeal A ! R 

1932 I 72. 

—Question of infeiamce drawn by 
lower Court from findings of fad i.s open 
to consideration in second appeal. 112 

I C 847. 

“ Legal enuclusion drawn from ascer 
lined fiUils is question of law and can be 
(juestioned in secoi'd appeal A I R 1929 
All 767=i.!id Hitl (1930) All 308=122 I C 756. 

-Question of law— reversioner’s con- 
sent to an aliejiation— inference from facta 
esiabiished— High Court (jompdent to deal 
in Second appeal SSee .18 AI LT 52l::{ 131(>) 
i AT W N 123=3i I C 481 

—Qutistioii of iaw— Permanent tenancy— 
Inference from fads f-nud or admitted. 
See' .29 C Id J 577=52 ! C 825., ! 

— iViicreni'.e from adiuitted or proved fads 
is question of li'iv. A i .E 1928 ,Aii 381 = 
26ALJ 887=lrtd Rul (1929) All 513= 

116 I C 81. 

— idrawing logal inference from 
admitted fads' is ti »|uestion c-f law A 1 R 
193(1 Mad 449=58 AT L J 581=53 AI 510=31 
L AV 7rd=fmi Rul (1930) Alad 947 (S. B.)= 

127 I C Uf. ■ 

— I?iference from |Hove'i or admitted 
facis is imt necessarily <jucsiiou of law 
atni where it is based, on b.daiice of 
evidence, tlm (jue.stiorj is one ot fad, A i 
•R 19:91 All 218=1, nd Rui (19:i0) All 9:18= 

in I C 586. 

—'The question whether a Court is 
iiistified in tlrawing a leg-d inference 
from certain proved or admitted facts 
without any spyCfic _ tlire.'*.!^ evidence (*n 
the poiid is a qae>iiun of Imv for the 
ptirpo.ses of set, mud appeal under >8. 41 of 
Ad lit of 1914.8 F W R 1917=39 I C 717. 

— (li) legal effect— The question whe- 
ther a fact has been proved wjmn evidence 
Iras !>een properly admitted is a question^ 
of fad, though the proper legal etted._ of 
a proved lid is a quest ioti of law. A f R 
I9:R (hicili 142=8 C AV N i52=L R 12 A 
{{)) 94=15 It l> 112=131 I C m. 

— 8’ee also A 1 R ifll lab 395 and 7 
Luck 1 13= A I R 1932 0 283 (284) and A 1 
R 1931 Oudh 19=7 C W N 109i=Iud Rul 
(1931) Oudh ilUm I C335. and A I R 


C. P. C. (S908) SECl 100 ' 

(IS) Inferences (CWd) 

(I) Questions of law (Comld.) 

1924 Nag 419=21 N L R 12=79 I C B84 and 
11 A - h J' 713=20 1C 931.^ From ^ drmi« 
mstanees proved, inference of l\ ,!■ oi frainl 
can be' drawm by Appellate Court A I, E 
1929 All 8Gl = Lid Bui (1929) All 851 = 

118 I C 3SI, 

—See also A I It 1928 L'lh 774 = = 19 
Lab 300=30 P L E 541 = 112 I C 736. 

-And also AIR 1928 All 39=50 A 
180=25 A h J 1014=108 1 C7II. 

—Where the proper deternd nation of 
a que.stion iuriH upon the application of 
certain legal principles to the lid.s proved 
and the true eondusioti to },>e drawn Irom 
those fads vic.wed in the light of tiiose 
principles tlie question is (um of l:!.w 
thongh it tippe.ars to b*; one of the Lud. 

8 0 W S ilHL 

—Question whether tenancy is porno 
anont is legal dtulndion from fads and 
not a question of fad. A I R 1929 Cal 
37=33 C W X 211=5G 0 738=Ind Rul (1929) 

■ ■■ Cal 474=116 I C I7S. 

—See also A 1 R 1928 Nag 153=11 
N L J 2l = ni 1X 488. 

—Sec also A I R 1928 Cal 315=55 C 
:355=32 C W N 184=107 ! C 8!. and A T R 
1927 P C 102=8 liah 573=54 1 A 178=52 M 
L J 66:1=29 Bora L R 870=31 C W X 677= 
(1927) M. W N' 481=39 M L T 161=25 A L 
J 959=28 P L E 658=26 L W 6,14 (P C)= 

101 I G 155. 

— Finding if agreeiuent is meant to 
quite existing disputes or is binding for 
future Is question of law. A I R 1929 All 
5iy=lnd Rul 1929 All 558=(i929) A L J 
1083=116 I C 102, 
i As the proper legal died of |>rovefi 
fads is a question of liw, the High Conn 
in second appeal cafi interfere^ with them 
especially where the decisifm of the 
lower Appellate Court reverses Ihtj 
judgment of the lower Court ;nid does 
not shoxv marks of having eorac into 
close (juarters with it and met the reasoning 
therein. A 1 R 1927 Nag 166=10 N L d 

12=101 I C 481. 
—Finding diwived ^view regarding; 
legal elTect of docuimint is not final. A I 
; R 1926 Ail 75=23 A L J 869 =1. ll 6 A 
399 Civ=86 f C 6l7, 
— Proper legal cRect of a I'woved facd, 

■■ is a question o.f law. So also ,4116'; 

question of admissibility of evidence and 
’ also whether any evidewie has hmu offereii 
on one side nr other. A I JR 1922 Oudll: 

08=8 0 L J 609=65 I C If S. ■ 

( 2 ; MifMl qumloM^fhw 
—In a case of mixed question of fad 
aud law this Court m hound to accept the . 
facts m fonaj tht lower 'appellate Court 
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C. P. C. (ifOS) SEC. 100 {Contd) 

(15) Inferences* {Go7if,d) 

(2) Mixed questions of law and fact. {Oo/idd) 
but is entitled to ascertain whether the 
inferences drawn from those facts are 
legitimate. 28 N L R 312. (315). i 

—It is not ill every case that the ; j^pp^^al 
question of implied contract is one or ' 
fact. It may be an inference of f ct wliere 
we use the term as involving an agree- 
ment based on offer an t acceptance. It 
may be a question of law when the 
question depends on inferences to be 
drawn from admitted facts or a number 
of documents. The term also includes 
cases where the law itself implies a 
contract or rather imposes one upon the 
parties. (19U) • 1 M W N 6=9 M L T 
^ 191=9 1 C 41. 

( ) QiieMio/is of fact. 

—Inference drawn from Survey 
Becord of Rights whether wrong or 
ri»ht will not be interfered in second 
appeal, A I II 1930 Pat 319=Ind Rul (1930) 

^ Put 307=126 I C 303, 

—Where only one inference 
from facts is legally possible, 
wrong inference is conclusion on ques- 
tion of law, but if alternative in ference.s 
are possible, it is a finding of fact A lii 
19S0 Lah 936=31 P L R 662=Ind Rut (1931) 

Lab 39=128 I C 311. 

If one of two possible inferences is 

drawn from facts by lower Courts, no 
Question of law arise.s.:A I R 19.30 Nag 200= 

Ind Rul (1930) Nag 155=122 i C 379. 

" —Inferences as to jointness or : 
disruption of joint Hindu family, are i 
findings of fact and provided they are 
based on evidence, they are conclusive 
so far as the High Court is concerned. A 
I R 192G Lah 443=27 P L R 223=97 I C 817. 

—A decision of the lower Appellate 
Court drawing one out of two possible 
inferences cannot be interfered with in 
second appeal, A I R 1926 Nag 192=90 

I C 209. 

—Inferences from document of lower 
:Court though not concurrent with appellate 
Court cannot be questioned. A I R 1925 
Oudh 611=85 I C 961. 
—Inferences regarding unreliability 
of entries cannot be disturbed. A I R 
1924 Hah 719=6 Lah L J 311=85 f C 89. 

—Inference regarding right of way as 
of right is not open to question. A I R 
1925 Nag 168=7 N L J 232=85 I C 84 
— Evett in case of two inferences 
possible from finding of fact inference of 
ioxver Court is final. A I R 1923 Lah 239 


C. P. C, (1908) SEC. m (Contd) 

(15) Inferences (Contd) 

(3) Questions of-fact (Contd) 

—Facts possible ^oC inFerencus more 

than 


Inference drawn by lower Court 
be interfered with in , second 
A I' R 1924 Nag 160=78 I C, Il2. 

— liifei'tmce of fraud drawn, based 
upon the fa its so found. First Appellate 
Court refusing to draw an inference of 
fraud upon the facts so found Decision 
cannot be questioned in second appeal, 
unless the facts found necessarily amount 
to fraud High Court would not be entitled 
to disturb the linding.s of the first Appellate 
Court. A 1 R 1922 Pat 597=3 F L T 5i)l = 
(1922) Pat 269 (Hup)=‘-^ 

, ■ 18=77 1 0 957=4 U P L R (Pat) 71. 

—Inferences from docuumntary evi- 
dence is a finding’ of fact. A i .R 1924 
OmJh 185=74 I C 811. 

—Inferences from the f.acts that the 
consideration bu* a bond sued on was the 
withdrawal of a non-compoumiabie ease- 
Correctness cannot be queslit.med in second 
appeal. A 1. H, 1924 Pat ‘195=74 I C 843, 
—A wrong inference from facts does* 
hot entitle the High Court to interfere- A 
finding as to a gift being incompltde for 
want of ai^ceplanco, at the time of its 
revocation, is one ol fact. A J, H 1924 
Oii;lb 164=74 ! C 818. 

— Court in second ap|>eal has not to 
decide vriiother conclusions by lower Court 
from facts are correct but has oiiiy to see 
if such. conclusions can legally bo drawn 
from evidence on record ridoss wholly 
unreasonable louver Court’s inference of 
fact cannot be interfered with by High j 
Court. A i E 1921 Sind 25=15 S L 1£ 84= 

62 i C 1002. 

—Inference of fact justified l>yevdience 
and not unreasonable cannot be disturbed 
in the second appeal; 15 S L R 84=61 

I c i§i2* ; 

—The conclusion that the plaintiff 
as a full owner and not merely a dohlidar 
is a finding of fact. A I I 1123 Lah ill. ' 
—Where the sole question in a case 
is one of fact and the inference is to be 
drawn from facts, a second appeal is not 
competent. 54 P W R 1919=51 I C 620, 
-'in second apical, it is jiot for the 
Court to decide whether the conclunions 
drawn by the lower appellate Court from 
facts are correct or not, but it has only to 
be satisfied if such conclusions are legally 
deducible from the evidence on the record, 

7 S Jj E 11=20 I C 523, 


r > . p • . of fact based 

Tnierences from documents other ; drawan from documentary evidence cannot 
hose of title are oiifistinns of fuAfe t Ka » .v 


■than those of title are questions oi facts 
A I E 1925 All .39=78 1C 10(5 


be challenged in second appeal, SOWN 

Sup. 277=9* 1 C 181. 
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C, P. C, (IWS) SEC. IM tCowld) 

(15)' lifereices. {Coftdd) ; ■■ 

fact/' .(CWidfO 

^ ' '■--•Iiiference from entries ^admitted* 

unless' illegitiina-te, being one of fact cannot 
be re ^agitated' a: I; R 1925 All B53=L R 

m i c 584 . 

, : .-'Qiiestiou ' of law— -More .jtlian ' one 
possible inference from facts — Decision ot 
lower court drawing one inference— -No 
interference in second appeal. 46 ! C 794. 

—Where from adniitted fads the 
only inference open to courts is a particular 
thing and the lower court fails to draw that 
inference the matter may be said to be 
one of law into which it v/ould be com 
petent to 'the High Court' do ■ enter. But 
where more than one inference is possible 
from the facts found, the fact that the 
lower court made one instead of another is 
no error of law; 2l M I J 156=9 M t T 

329=9 ! C 169 

(16) interpretation of Docnnients 

— See also (18) Misconstruction of 
documents. The construction of a document 
which might be the direct foundation of 
rights is a question of law, though where 
documents which are mere pieces , of evi- 
dence are considered by the lower appellate 
Court in determining a ^(piestion of^ fact, 
findings based on construction or inference 
drawn from, ■such docii,mentary evidence 
cannot be questioned in second appeal 
whether or not on a true construction of 
a deposition of the dependant it amounted 
to a denial of title of the piainti,ff, is a 
question of law, when the plaintiifs suit, 
in ejectment was based 'on such denial of 
title. A L R 1934 All 301. Mere inter- 
pretation of a doeument standing by itself 
is raiey a question, of fact unless if is 
ambigoiis for the removal of which evid 
‘^ence may be given on both sides A I 
^ R 1927 Ail- 089=103 I C 255, 

—Unless there is a question of the 
legal effect of a deed which may be treat- 
ed as a document of title or embodies a 
• contract or is the foundation of the suit, 
there can he no second appeal A second 
appeal is not admissible merely because 
some portion of the e\'idence is in wu'itiiig 
of which the meani*'g has been mistaken 
,by the Lower Appellate Court. 21 C L 
J 45=15 I C 286 
—Though the misconstruction of a 
document which is the foundation of a 
suit or which is in the luiture of a contract 
or document of title is a ground for second 
appeal a second appeal does not lie because 
some portion of the evidence is in writing 
and the judge in the Lower^ Appellate 
Court makes a mistake im to its meaning 
15 C W N 752=13 C L J 418=10 I C 325, 


C. P. C, (1908) SEC. 100 (Contd) 

(16) Interpretation of Documents iConid.) 

■—Question is one of law if it is one 
of interpretation ot title deed. AIR 
1926 Pat 49=88 1 C 820. 
-kSbc also A I E 1926 Rang 2.65=4 
Bur L J 27=88 I C 314. and (1914) M W N 
596=25 1 C I2J, and A I 11 1924 Nag 422 
=79 I C 621 and 161 P W R 1918=47 1 C 
351. and A I, R 193« Bom 317=32 Bom L 
R 610=Ind Kul (1931) Bom 3=128 I C 19 
and 135 I (J 693=1 R 1932 O .6.3=A 1 E 
1932 0 51 (52-3). and A I R 1931 Nag 
25=lnd Rul (1931 ) Nag 39=131) 1 C 103. and 
21 C W N 809 and A 1 11 19.32 A 289. 
and A 1 R 1929 Bah 38=lnd Rnl (1929) 
Cal 333=115 I C 77 and A I E 1929 Bali 
833=lnd Rul (1930) Bah 52=120 1 C 420 
but see A I R 1924 Bah 260=6 Bah B .1 
541=80 1 0 494. and see A I R 1923 All 
362=71 I C 369. Constrnction ot contract 
from the language is a question ol law- 
Construction from external facts is .a ques- 
tion of fact AIK 1923 AH i)86=4n A 
581=21 A B J 503=L R 4 A 433 Cjv=I7 

1C 572. 

— -Oonstniiition of a document is a 
question of facts only when extrinsic evi- 
dence is needed for interpreting it. A I R 
1825 Cal 050=29 C N B5Bc85 I C 639. 

--Interpretation of document or con- 
tract decides the question whether a 
imvraent is by way of penalty or compen- 
saUon. A I R 1925 Mad 177=47 M L *1 8BB 
=21 L W 54=85 I C 261. 

—Eight construction of dfxmmerit and 
of legal inference to be drawn from a 
document are questions of law. A 1 R 11128 
aociiim. , 2m:zm I C 402. 

— UonstructioM of document depend- 
ing on terms of written instrument and 
other evidence-Intentioii of parties, see 

50 I C 288,, 

—Findings based upon construction 
of or inferences from documentary evi- 
dence cannot be chailanged in second 
appeal, A t II 1928 Oudh 18=104 I C 760, 

— Finding regarding deed based on its 
interoretation ' and also on other facts 
cannot be 'set- aside. A 111 1925 Lah 544=7 

Lah L -J 74=26 F L 3i 110=86 I C 5f5. 

—The -eoostruetion of the report^ of 
a Commissioner under O. XXVI. r. 111 is a 
question of fact. A I B 1926 Ciidh 151=90 

' 1 C fliv. 

—The misconstructf.o!i of a piece of 
documeiitarT evidence itsiKd a mistake of ' 
law upon which a second appeal will lie. ': 

■ ' II I c m 

M’mcuimtnu-ioii a document 
not a ground for a mcmid appeal If the 
document is merely a piece of evidence ana :'■ 
not a documanii of title. Eobokaries deai^ 
lag ■ with the right of assessuieufe ol rent 
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{U} kterpretatiosi af dacammU. iContd) 

are merely evidcuce a?id not docuuaeiits 
of title. 21 0 -ti «J 42=11 I C 425- 

—•Document, Coustructioii of-Bight 

of repurchase- AHsignability-Qnest ion of 

law. see. 42 Bom ’144=46 1 C 21i 

—Document Coustiniction oi-h'ale or 
excbange-Competeucy of second appeal. 
See " 50 1 C 288. 

—Findings of fact are uofe binding if 
not properly arrived at throiigli errors of 
record and misconstruction of documents. 
AIR 1929 Pat 433=9 Pat 425=Ind Rul 
(1930) Pat 358=121 I C 680. 

— Finding of lower Appellate Court 
by interpreting documents, not one of 
title, eaniiot bo upset on second appeal. 
A I R 1930 Lah 69l=Ind Bill (1930) Lab 
626=125 1 C 610. 

— (.luostion of right construction of a 
document is one of law and can be raised 
for the first time in second appeal. A I R 
1931 Nag. 25=Ind Rul (1931) Nag 39=130 

I C 103. 

— Construction of depositibn is only 
what Co ur t thi nks ^ is proved by it ^ and 
is not a question of law. 63 1C 575 (1). 

— No second appeal lies on the grou- 
nd of construction of documents in one or 
two possible ways as it is a finding of fact. 

AIR 1922 Lah 240=65 I C 580. 

— High Court can interfere with the 
decision invovling right construction of ur 
legal inference from a document. AIR 
1922 Nag 52=18 N L R 163=5 N L J 25=69 

IC 800. 

—Where interpretation of document 
adopted by Courts bclow^ is possible High 
Court is not justified in putting different 
interpretation in second appeal. A I F 
(1930) Lah 139=121 I C 533. 

—Finding that the bond was penal 
under s. 74 Contract Act was not inter fer 
ed with by High Court in second appeal 
even though it held construction showing 
non-peoaltv of bond AIR 1931 Mad 
IB7=(1930) M W N 1193=33 L W 540=130 

I C 569. 

—in order to see whether the mearr 
lug of docuraeuts upon which the lower 
courts mainly base their view that a cus- 
tom was shown has been rightly interpreted 
or not, High Court can consider the con 
struction thereof A I R 1924 Pat 147=1 
P L R Giv, 289=71 1 C 629. 

--Where the lower Court without 
taking evidence has arrived at a finding as 
to whether a documsiit is one of mortgage 
or sale, from the coii.struction thereof and 
suiToundiog circumstances, it is a legal 
inference, and its correctness can be con- 
sidered in second appeal AIR 1931 Bom 


Ifii 
‘ 44 


C.f.C (1918) SEC. lit \CoHid) 
(16) hiterpretatiofi of IMcttnieiits, 
371=33 Bom L ll 633= ind H.ul 


{(jfmtd) . ■■ 

(1931). "Bom 
449=114 1 C 317. 

—Whether n- certain lind is accretion , 
is a questiun of fact But where the (|uesiion 
depends upon the const ruction of certain 
document, and inference to be drawm finua 
them the High Court can go into iheriuostion 
second appeal. A f it 1931 Cal 764= 
Ind Rul (1931) Cal 192=53 C L J 229=09 

i C 416, 

No second appeal will, lie on a 
question of construction of duenmerdary 
evidence as it is a qiie.stion of lad. A I it 
1926 Lah 21=26 P L ,R 605=90 I C 1017. 

•A question of fact founded upon 
the effect of a serie.s of documents or of 
document cannot be challenged in 
.second appeal If, however, the qiiestirm h 
concerning the con.structiun (»f the docu- 
ments which are transfer.s and which arc 
tendered to prove legal rights, then Uic 
finding of fact can be ehalicugeii in .so am ( I 
appeal A I R 192i; AH 542=48 A 588=24 A 
' ■ L J 70th95 I C 582. 

‘“"Second ai^poal lies on a question of 
construction of a document, msaissary for 
deciding a material tpmslion. A i R 192|J 

Bom 493=28 Bom B 467=95 i C 81 

—Question regarding inqHudance given 
to Fhak and revenue survey map is one of 
fact, decision thereon being final. A 1 H 
1924 Cal 977=79 I C 1038. 

—Lower Appellate Court’s finding 
regarding proper execution of documents 
i.s finding of fact. A I ,E 129 Ail 4i9=,ind 
Rul (1929) All 596=116 i C 740. 

—The ifuestion that the Lower App- 
el late Court gave undue prefenuice to a 
Thak map involves a pure question of fact 
and as such cannot be raised in stuamd 
appsal Jialabadi ckittas cannot bj called 
decuments of title ami, therefore, what 
effect is to be given to them in evidence i.s 
not a question of law wliicli can be raised 
in second appeal 12 I C 862. 

--Finding that document i.s .so written 
as to hide its true meaning is imt its 
interpretation and hence not point (jf law. 
AIR 1929 Nag 343=1, nd But (1929) Nag 
330=119 I C 698* 

^ — Finding that deed purporting to be 
of gift is really sale is one of law and 
hence subject to second appeal Ind Bui 
(1930) Sind '24=120 I C 557. 

— (JiiOBtion is one of law if it rebte.s 
to relevancy and proof of tlocumeni and is 
one of procedure if it is only of proof. A 
I 'R 1922 Pat 122=3 Fat L T 149=61 

I C 625. 

— •Construction of a document includes 
two things namely “meaning of words 'and 
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(16) literpretatioii of Documents' (€oM'd) 

'their legal effect arid' the former is a 
question of fact and the latter is one of 
law. A T R 1.925 Lali , 'l50"7a i C 36. ; 

— The meaning of the words in a j 
document is a question of fact in ail eases; ! 
the effect of the words, the ^ inference :to 
be drawn from the words, in a document | 
is a f|u.estion of law. Inference froni j; 
dociiinents forming part of the evidence in ■ 
the case held to be^ a question of law. 7 '| 
Luck lid (i21)=8 OWN ' 800rlS4 10 411 ; 

=A I R 1932 0 283. ;[ 
Thoiigii the meaning of a term in | 
common language is a question of fact, the | 
effect of the use of the same in a document ■ 
is one of law and second appeal lies on j 
that ground. A I 1926 Ondh 260=13 O L i 
J 565=3 O W N 213=93 I C 927. I 
— In construction of a document. | 
meaning of words is a question of fact and i 
its legal effect is one of law. A I R' IO 29 ; 
Lah 21=26 P B 605=90 1 C 1047, I 
Interpret at ion of a document in- ! 
eludes two things viz-meaning of words : 
and the sense conveyecl-the former is a ' 
queHtion of fac-t aaid the latter one of law. : 

A I ti 1923 Lah 626=8§ I C 264' I 
“-Question if stipuiaiion within s. 74 ; 
of Contract Act is by way of penalty is ‘ 
one of law. A 1 R 1925 Mud 84=47 M L J 
605={1924) M W N 861=82 I C '751. ; 
see also 14 P L R 1922=G4 I C 350= ’ 
A I R 1921 L 212. 

— On eoiitiscation a zemindari d )es not ; 
merge in the permanent right of the 
Government, so as to create a new zemindari 
when the csiato is ro-settied with another. 
The qiicstiuii whether there was merger or 
not is a mixed que.stiou of law and fact, 
atid should be determined upon ti consirnc- 
tion of the order of confiscation and upon 
various other matters. A 1 R 1927 Cal 136= 

98 I C 2li. 

—Whether a certain sum was paid 
hef(.n’e a certain date, or them remained 
unpaid, and what it was paid for, if i)aid 
at all, is a (|uestiun of fact and is equaMy 
so wheilmr an oral .staiemont or a written 
record was made alxuit it or whether an 
inference has to ho drawn from cir<;uins- 
tances of payment. Ojily when the legal 
obligation as to the date of payment is 
brought into question and the qiuisiion 
l,)e<;oinos 0 !ie of law. Tiuit a writing has 
to be read and imdersio.>d in order to 
determine the question does not of itself 
make the question one of law. 'rie.* ipiestiof! 
as io the [u*oper eonslinjctio!} to he pul 
u[)on the entries in a jama wasil haki 
though the meaiuug !^pf some of the 
entries is found to t>e a matter of some 
difficulty, i.s not a qiicst-iofi cd- law. A 


C. P, C. (1908)' SEC, IOCS 

(16) Interpretation of Docuffleiits. (Coitkl) 

I R 1928' P C 243=55 I A 380=48 C L 
'J 557=56. M L J 1=28 L W"'847=llli C 288« 

—Question ■ whether certain document 
is a Will or gift or family tirningeinefit, 
depends upon it.s right construction and 
involves a question of law. A 1 R Li28 
' ' NagT0B=ll3 I C 373. 

— Question as to what property is 
referred to by perfectly plain words canm>t 
be construed as a question (ff cnnstruction 
: of a document challengable in secom.1 appeal 
I 91, I C 4,23. 

■ —"Question is one. of fact, where it is 
one of intention of execntatii of power-of 
-attorney to I )e ascertained from terms of 
j document and where interpretation does 
not depend on legal phraseology or legal 
effect. A I-R 1929 Lah IKLBO F L E 168 
. . =109 I c m. 

— Que.stiou to draw inference from 
the deed and other evidence as to the 
intention of parties to transfer and not 
simply to property eonstrue a document Is 
a question of fact. A I R 1928 Lali 930 

= 110 I C 762. 

— Whether a certain laud is accretion 
ro formation ^ in situ is question of fact. 
But where inference is to lie drawn fi’oni 
documents it i.s a mixed one of fact ancl 
law. A 1 R 1930 Cal 764=53 C L J 229=Iiicl 
Rul (1931) Cal 192=129 I C 416, 

—No tlndiiigs can be interfered with 
in secoiid appeal if they are l)asctl upon 
construction of or inferences drawn from 
documentary evidence. A 1 11 1927 t>udli 
541=4 0 W N 165=100 I C 631. 

— Where an award has bcmi interpreted 
in a particular manner by both the iowe.r 
Boiirts, the High Court will not interfere 
with it in second appeal A I. 11 1931 Lah 
594=131 I C IM. 

—When tlie .deed of the sale is silent 
on the poiiit, the qnestiois whether a pro 
rata share in the shamilat was entosnled 
to be conveyed to the vendee is not one 
of coi'istruction tff Ihe ileeit, a!id^ consequ’ 

■ ently cannot be gofic into in second 
appetil ,3'6 D U '1919 =51 S C ?Mh79 

P L R 19,19. 

—Entries in bttlwara papers are adnti« 
ssible in evi-deiice. 2 P L T’ 

Put 3-13=63 I C H6. 

— -Question is otm of law if a rda 
tes to consiructiofi of art entry iii wajib* 
ul-arz as to whether it is a re.cord of 
illeged custom or of a litmlracL A IE 
1925 Oudli 64=75 I C 1021. 

—A fiadit*g of fae.t based on a toialiy 
' unwarratjied reading of a pansiige in the 
Wajib-nl-arz of a village is liatde to 
\ be set a?lda In second appeal, Fresuiiiption 
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C. I®. C (1908) SEC. 100 (CorwM) 

(16) Interpretation of PocnmenU (Concld) 

to be attached under S. 44 of _Act XVll 
of 1887, to the correctness of the entires 
made in the settlement records prepared 
with^real care cannot be rebutted by^ the 
ambftnouM provisions of the ^ Riwaj-i^m 
prepared in the settlement of 1852. The 
fact that the pHfs have been grazing cattle 
and cutting grass from time to time on 
their laud IS not enough to prove their 
ownership. 54 P W B 1917=4! I C 755. 

—If the Record of-Rights is a docu- 
ment of title the Court in appeal can 
construe that document. And the 
Court in second appeal can interfere with 
a decision based upon the Record -of 
Rights if the decision is founded on 
something which the Record of Rights 
does not contain even if the Record fo 
Rights is not a document of title but 
merely a document of evidence. AIR 
lOOn Pat, 725=91 ! C 735. 


( 17 ) Umltatloii 

—See also 24-New plea. The question 
as to limitation is a mixed question of law 
and fact. AIR 1927 Calc 30=79 I C 435. 

— Whether the facts found attracted 
the operation of s. 14, Limitation Act is 
a mixed question of law and fact. A I R 
1927 Pat 256=8 P L T 561=101 ! C 674. 

—Time between date when copies are 
ready for delivery and date of actual deli- 
very cannot be excluded-Finding is one of 
fact. AIR 1923 Lah 696=73 I C 447. 

—So also the finding as to time re- 
quired for obtaining copies is one of fact 
and High Court cannot interfere. AIR 
1922 Lah 423=67 I C 478. 

— Finding as to “ time requisite for 
obtaining copies” under s. 12 of Limita- 
tion Act is one of fact. 109 P R 1918. 

—So also— Prosecution in good faith 
under Limitation Act, S. 14 (2) is a ques 
tion of fact. A L R 1933 L 483=14 L 106. 


C. P. C (1908) SEC. 

(IS) Miscofistfictioi ef DocuineRts. (CoukI) 

—Decision based on wrong Interpreta* 
tion of document is not binding in second 
appeal. A I R 1929 Oiidii 241=113 I C 367. 

—In appealable cases the Courts be- 
low, should as far as possible, pronounce 
their opinions on all the points raised, 
so as to obviate any necessity for remand, 

— Misconstruction of a document is a 
ground for second appeal 1 L W 416=24 

I C SI. 

—If the question decided by the 
lower Appellate Court is a rpiestioii to be- 
decided on the construction of a deed, 
then the question is one of Law; but if it 
is to be decided not on the c&nstruefcion 
of the deed but on the deed combined 
with surrounding circum.stancos, then it 
is a question of fact. 120 P L R 1916= 
115 P W R 1916=37 I C 297, 

— Unless there is a question of legal 
eifect of a deed, which may be treated as 
a document of title, or embodies a con- 
tract or is the foundation of a suit, a 
second appeal does not lie 1 Pat L T 
'.126=5 Pat ;.L' J. ^251=15' ..I" € ■ '179 

— A question of the contruction of a 
document, if it is a document of a title 
and not merely a piece of evidence in the 
case is a question of law and High Court 
will interfere in second appeal, where the 
lower appellate Court has misconstrued the 
document or has made no attempt to con- 
strue it. 52 1C II i 

—Where a lower appellate Court has 
misread and misinterpreted the document- 
evidence on the record, has misunderstood 
the real point for decisiofi in the case, and 
its finding on a question of fact is based 
on no evidence at all, the Court of 
second appeal can interfere with that 
finding, !3 ind Cas 629. 

vSee also 13 I C 206. 

—Misunderstanding documents- 
tion of law— Second appeal— See 13 G L J 
418=15 C W N 751. 


(18) Misconstrucflofl of Documents 

—Second appeal lies on a ground of 
misconstruclionof Iiiam register and Inam 
patta being foundation of Inamdar’s title 
in absence of original grant A I R 1926 
Mad 652=24 h W 88=93 I C 307 

—High Court can reconsider a finding 
on document wrongly read or interpreted. 

AIR 1925 Mad 1226=88 I C 924. 

— If by reason of a niiscoustruction of 
an important document the Courts below 
have come to an erroneous finding on a 
question of fact, the High Court can inter- 
fere with it ill second Appeal A L R 

1933, M 721. 


—In second appeal the Ifigli Court 
cannot go behind the findings uf fact of 
the lower Appellate Court unless j^uch 
findings result from the misconstructioM 
of a document of title or the misapplica- 
tion of law or procedure (19 0 W N 270, 
followed.) Such findings cannot be assailed 
however gross and inexcusable the error 
thereiii^ if the lower appellate Court had 
before it evidence proper for considera- 
tion in support of its finding. A I It 
1926 Pat 0=(1925) Pat 2BU6 P L T 787= 

90 I C 895. 

—Second appeal will lie, on the 
ground of misinterpretation of a document. 
A I R 1926 Pat 49= |8 1 C 820. 
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C. P. C. (1 908): SEC, . 100.. (Confd) . 
(l8);Miscoiistractioii of Docuniemeiifs (Couid) - 

— High : Court can in socond appeal 
interfere with' a finding on misappreiieiusion 
of docranent. A I R'”1924 Ail 848=46 A 
773=22 A L- ^ J:,.^. 730=L " E'.5"'A '533 Ci.v= 

80 I C 25., 

.; — The' misreading or .ignoring of 
importaiit documentary evidence amounts 
to a. suhstaiiliiil error or defect in the 
•pT’ocedure within the meaning of S. ICO 
(1) (c), 54 A 6 (15)=193l A' L J 757=A 
I R 19.31 A 499 (E B). 

—See also A I R 1931 All 499=(1931) 
A L J 757=Ind Eul (1931) Ail 789 

= 134 I C 21. 

—Where the lower Appellate court 
lias reversed the finding of the first 
Court as to whether a party had notice at 
tlie dale of his purchase of a registered 
instrument (ui a construction of the 
important paj’t of the evidence in the case 
o;v; ap]i)r<,)aching the consideration of the 
evidence from a wrong stand point, it has 
committed an error of law aud justifies 
ijiierference in second appeal 17 OWN 

•2-24=l6 i C 618. 

—A mistake in its metining is not a 
luisconsiruction of a document upon 
which th'^ special a, ^ peal will lie, if it is 
coiioecled with other evidence aft’ecting its 
constnrjtioii. The , misconstruction of a 
document ^ which is the foundation of the 
.suit; which is in the nature of ,a contract 
or a <h-‘cu merit of title is allowed to be a 
groiifid for a second appeal. A I R 1923 
Cal 358=37 C L J 480= 72 I C t§. 


C. P. C. (!908) SEC m{Ccmtd) 

(18) Misconstruction of Bocumeots, {Coniu) 

— The High Courts in India are m.d 
entitled in second appeal to go behind the 
fiudiiigs of fact of the first appc-ilatc 
Court, ^ unless such findings result from 
the misconstruction of a document or the 
misapplicition of law or pjimccdure. 37 
L J 199=17 A L J 1004=(1919) M W A 
817=26 M L T 489=22 'Bom L R 7=24 C 
W K 201=52 I C 497= . 11 L W 371 (P C|. 

—Where the Lowmr Appellate Court 
has completely misread a document aful 
arrived afe a finding of fact as the rusuif 
of such misreading, a secoml appeal i.> 
competent aud the Chief Court c;ut 
consider the correctness or such fin'ling 
ot fact. 73 P R 1917=42 1 C 21H. 

— High Court can take into considera 
tion misiiuerpretation of docii’uent or 
misapplication of law or procedure. A 1 R 
1930 Pat 171=10 Fh T 630=liia Ru! ( 1930 ) 
Fat 4=120 i C 292. 

— Pindiiig of fact based on miscons- 
truction of document is not purely one of 
fact. AIR 1930 Lah lS9=Iod Rul (1930) 
Lah 453=123 I C 533 

— No second appeal wdli lie even oji 
ground of gross misinter pretation of 
obscure settlement record, Ind llui (1930) 
All 458=124 i C 26. 

— No second appeal iies_ on ground 
of even grossly erroneous finding of fact 
or-mistake as to meaning of documeiu, 
contaiiiing e-vidence. A I R 19.31 Oudh 
142=8 0 W N 152=15- R IO 112=12 h B A 
Rev 94=131 i C 395, 


'“”Finding ba.sed o'u a misreading of I 
first C(.»urCs judgment can be chalienged 
in ,s.ecoi.;id appeal. A I R 1.923 Lab 502=77 

I C 475. 

— Though interpretation of documents i 
is a matter of law as a rule, a question | 
t>f ^fpinion as to the meaning of words i 
employed in particular documents is not a i 
jnu’e qitestion of law. A I R 1931 Bom ; 

570=33 Bom L R 144.5. 

— Misconstriictiou of documentary 
evidence is no maaind for interftrence^ in 
second appeal even tliough misconstruction 
of documents of title tuav justify inter- 
ference, A i li 1931 Nag' 189=27 N L R 
2l3=Irid ilul (1931) Nag- 161=134 i C '673. ^ 
But see contra 35 M L J 304=23 M 
Ij T 85=(19I.8) M W N 231=7 L W 210= 
44 I C 513. and Agra (F B) 52=Ed..l874, 39. 

—A second appeal is not competent 
on the ground that some portion of the 
evi'-Ruice might be contained in a document, 
and the first Appellate Court has made a 
mistake as to its meaning. A I 'it 1931' 
Oudh 142=8 0 W N 152=L li 12- A (0) 

' 94=15 B l> 112=131 I C 395, 

^i. %tl a. (t) \\>k (V) 


— Though the misconstruction ^ of a 
document which is the foundation of Tne 
suit or which is in the nature of a contract 
or a document of a title is a ground 
for the second appeal, a secon<i appeui 
does not lie because the Judge iii the 
Ct.urt of appeal below has misuuslersbtnd^ 
the eit’ect of dociimentarv evidence, hi C 
L J 418=10 1 G 325=15 C W N 7.52.. 
— A second appeal is not inaii.- 
: tainable merely on gianind of misconslnic- 
I tion of a document, if it is xml a documtuit 
of title but merely a piece of (‘viden ‘i*. 

: '13 I C 42.5. 
— Miscon.sfcruction of documents s- 
'I'lo ground of second appeal if the docum- 
ents are neither foutidatioji of the suit ruu* 
embo- dying a contract, nor td‘ tille. 5 I'tit 
LJ 251=1 PatL T 126=55 IV 179=2 U 

— High Court will not interfere un thw 
ground of mi.sreading of documentH uot <»f 
title and misconstruction thereof A 1 E 
1923 Fat 154=67 I C 415 
— No second appeal lies on the 
ground of intscoin^ true tion of 

pddcximeiit .ailegao to contain au admission 
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C. P. C. (1908) SEC. too. iQontd) I 

(18) Misconstruction of Documents. (Gontd) j 

as it is not a question of law A I E 1922 [ 
Cal 185-55 C L J 182=68 I C 1003. j 

—Second appeal lies on the ground of 
misconstruction of a document. 1 L W 

416=24 I C 87. 

—The misinterpretation of a post-card, 
which is only a piece of evidence to prove ( 
authority to sell, is not such an important ( 
•question of law as would justify the ad- 1 
mission of a petition for revision as a second 
appeal under s. 70 (1) (b) of the Punjab 
Courts Act. 14 Ind Oas 331=190 PW R 1912. 

— Document— 'Misconstruction of a 
piece of documentary evidence— -Second 
appeal. See. 18 C L J 548. 

— The right construction of documents 
is a question of law which Judges in 
Second Appeal are nob by Ss. 584, 585 
Civil Procedure Code (XIV of 1882) pre- 
cluded from considering by any finding of j 
the lower Appellate Court, based upon | 
such documents Where the lower Appe- | 
Hate Court arrived at a finding by infere- i 
nces drawn upon an incorrect construction 
of the vazib-nl-arz. Held. That the Judges 
in Second Appeal were not bound by the 
finding 17 C L J 1=23 M L J 330=34 All 
579=31? .1 A 247=16 C W N 1033=12 M L T 
4i3=(1912J M W X 1065=10 A L J 335=14 
Bom., L E 1090=16 I C 67 (P Cl 

— A wrong construction of a document 
coupled with a wrong inference from 
certain facts constitutes an error of law, 
where there is no other evidence accepted 
by the Court, and furnishes a ground for 
.second appeal, 18 A L J 196=55 1 C 356. 


(19J Misjoinder. 

—See 14 (4) (d)— Grounds for 


(20) Misreading of evidence and 'Judgment 
—See 14 (7) Grounds for 


(21) Mistake of Law 

— See 9 (c)— Erroneous decisions on 
point of law 


(22) Mixed questions of law and fact 
(1) Generali 

—The High Court must accept the 
facts found by the lower appellate Court 
and proceed to decide whether the law 
was correctly applied to those facts. 54 A 
628=1932 A L J 425=140 I C 653=A I R 1932 

A 193. 


C P. C. (1908 ) Section I0§ (Cmitd): 

(22). Mixed questions ;of law and fact QmUl) 

(!) General {Qontd) ■ 

—Question .of sufficiency of dciposit- 
Miserl question of law ai.id fact. Sec- 19. C 
L J 388=20 ! C 337. 

■ —The findings that there was no 
proper' investigation of a claim preferred 
under 0, 21 E 68 G P (.'ode, JinU that, 
therefore, no operative order cfui be passed 
against the claimant under O 21 H, 21 C* 

P Code, are Sridings of mixeii ^ lav.” and 
facts, which can be questioned bi second 
appeal. 19 0 0 357=37 I C 92 (2)=3 0 L J 

319 , 

—The question of domicile imdcr iJic 
Divorce Act is a mixed question of law 
and fact. A I B 1931 Cal 383=58 Crd 259=1 nd 
Eul (1931 ) Cal 521 =132 1 C 89. 

— Amount of dower is mixed quesilon 
of fact and law. A. I E 1920 Oud.h=8y I C 672. 

— Pre-emption — Mixed question ^ of 
fact and law— High Court wil iiderrero 
if finding is erroneous in law or misinter- 
prets a document. L R 3 A aD4, 

—What can be classed as necessisnes 
is que.stion of mixed law and fact. A t E 
1924 Nag 360=78 I C 380. 

— What passes to a purchaser 
under a certificate is a side 
mixed question of law and fact. A I E 

1927 Mad 311=52 M L J 68=99 I C 838, 

— What the purchaser got at the Court 
sale is a mixed question of law and fact. 

A I E 1926 Mad 851=23 L W 349=94 I C 68. 

— Question regarding material alteration 
in deed is one of law and fact. A I E 
1925 Nag 243=8 N' L J 1=86 I C 185. 

, —Question, if ' Hindu .family is joint is of 
fact and law both. A I E 1925 Nag 284=86 

C l 505 

^ —Question as to jointness of Hindu 
family may be a mixed question of law 
and fact and opens to reconsideration in 
second appeal. AT'...E 1926 ' Nag 389=95 

" '"l.'C..I8X 

.—Per Madhavan Nair, J.— Agency js a, 
mixed question of fact and law (1930) Af 
W N 729=32 LW 615 =Ind Eiil fl 931) 
Mad 9=128 I 3 C 455.. •. 

—Question if person is agent cr p.^rt- 
ner is question of mixed fact and law and 
can be attacked in appeal. A I E 1925 
Mad 768=48 ...M.LJ. 618=21 L W '541=87 1 

C 663, 

—Tenant of house if entitled to 
sell site is question of mixed fact and 
law. . , .' A I E 1925 Ail 718=87 J C 749. 

^ — In finding of law and fact, if 
finding of law cannot be maintained it need 
not be regarded as finding of fact. A I 
R 1925 Cal 993=8® I C 54t* 
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C. p:C. (1908) SEC. too (Co?i354'' 

(22) Mixed quesiiions of law and fact (Co7itd) 
(I) General (Concld) , 

■— High Court will interfere ori^ a 
question, whether the vendee has acted' with 
reasonable care under S 41. Transfer _of 
Property Act only if stronj? reasons exist 
as it is a mixed question of law and fact. 

A I R 1S.27 All 158=99 1 C L 

{ 2 ) Advfj'se possession. 

— A. second appeal lies on a ciiiestion 
of adverse possession where the conten- 
tion raised, cm ^ behalf of the appeilarits is 
that tlie ]('gal coiiclusion drawn the 
lower Court from ihc facts is erroneous. 
Ind Rill (lli-li) Lah 1037=32 P L R 727=134 

IC 1037. 

~^A question of adverse possession 
not licii.g I'-nrely r. ciuestion of fact may 
be raised in second appeal. A I E, (1931) 
Ondh iVAc.S 0 X 854=15 R D 424=L R 
12 A (0) i03=lua Rul (1931) Oudli 324=132 

I C 772. 

—Finding held to be one of fact 
binding in r-ecoiid apperJ. 1932 P C L' 
825 (Civ.)=A L II 1932 L 825 (Civ.) 

— The qnestion whether the posses- 
sio.ii ' cf a certain person had become 
adverse or not is a mixed question of law 
and fact. A I il 1931 All 323=lnd Rul 
(1931) All 2G4=I30 I C 296. 

— A finding as to adverse possession 
is not one of fact but a matter of legal 
Inferenee. A I R 1923 Nag 65=6 N L J 70 

=74 I C 51. 

— The question whether possession is 
adverse or lienuissivo may often be. one of 
leg 1 infere.’KJiq^roin documents concurrent 
findings on wlrchofthe lower courts wdll 
not be binding on the Privy Council. 42 
All 152=46 1 A 197=55 I C 480=38 M L 
J 259=18 A L J 235=(i920) M W N 3=24 C 
W N 394=11 L W 384=22 Bom L R 451 
(l> cyn M L T 200=2 U P L R 55. 

—The (piestion of adverse possession 
is a mixed questio!i of law and fact and’ 
in dealing with this que.stion the Appellate 
Coiu’t sliouid consider the findings of fact 
arrlied at by the lower Appellate Court 
and tlu?!! to see whether the i.n,ference 
which that Court has drawn from these 
facis was proper or not. A I R 1926 Cal 

881=94 I C 38. 

— Adverse possession is a mixed 
question of fact and law. A I R 1922 Gal 
54=26 C W N 870=68 I C 200, 

—A findiiig as to the occupation. , of a 
house adversely to the landlord for more 
than 12 years is one of fact. AIR 1923 
Ail 382 (1)= 75 1 C 672. 

— Finding of 'lower 'Appellate Court 
that pohsession 'uf,' party',' has .not 'been 


C. P. C. (1908) SEC. 100 (CWc2) 

(22) Mixed , questions of law and fact. (Conf4) 
(2) Adverse possession (Contd) 

adverse for continuous period of 12 years 
is a finding of fact wdiich cannot be attach- 
ed in second 'appeal. A .,1 R 1921 Lah' 
2,64=4 Lah L J 309. 

—Finding regarding absence of adver- 
se possession is one of fact. A I R 1921 
' ' Lah 264=4 lah L J 309. 

— Adverse possession is question 
of mixed law’ and fact and hence correct- 
ness of facts can be challenged in 
second appeal.- A I.'R 1929 Omih 337=6 O’ 
W K 536=Ind Bill (1929) Oiidh 264=115 I 

C 440, 

See also 8' A -L J 877=11 I C 52 (F B) 
=33 A 757, But. see 1 1 I C 185. 

— Decision regarding adverse posse-' 
ssion derived from inference of facts can 
be questioned in second appeal on ground 
of legality of conclusion. AIR 1929 Pat 
590=Ind Rul (1929) i at 452=117 I C 644. 

— Permissive possession or adverse 
posse-ssion-Finding as to-Finding of fact, 
135 1 C 680=33 P L R 494=1 E 1932 L 152. 

— Y/here it was found that certain 
platforms against the defendants w^alls were 
erected in plaintiif ’s land and the platforms 
existed for more than 12 years and 
consequently the possession of the defendant 
was adverse, the finding cannot be 
controverted in second appeal. A L R 

1933 0 532. 

■ — Question of adverse possession , being 
a mixed question of fact and law can be 
'Considered by High Court in second 
appeal. * 24 CAV N 1057=60 I C 2'98. 

• — Adverse possession being a mixed 
question of iaw’ and fact can be considered 
in second appeal in stj far as it is inference 
from facts found by lower Appellate 
Court. 33 C L J 344=60 I C 298. 

— Finding regarding adverse |)ossession 
is not binding. A 1 R 1924 Cudit 269lr|0 
. 0 L J 040=27 O C 77=7S I C 895. 

— Whether adverse possess! cm has 
been es’tablisbed is a fpiestion of law. A 
I E 1926 Rail 482=27 P'L R 89=98 1 C 161. 

—Mixed .question of law rmd fact- 
Adverse 'Possession — Legal effect o£ 
possession. See 29 C L J 241 =.7,1 1 C 123. 
( o ) (Jnstom 

See 7- (b) Cns’i.om 

( 4 ‘ IdierencBS 

See 15 (2j-I’;'',,ferenees 

( 5 ) Interpret at km of DofAUMntB 

See' 16 Interpretation of Documents. 
( 0 ) Limitation 

See' *l7-Limitatioa 



1904 


f/BAFS ALL INDIA CONSOliPATE!) CIVIL, DiaEST 


C P, C. (im) SEC. lOO fContd) 

(21) Mixed questions of law and fact (Contd) 

( 7 ) Notice 

See 11 (44)— Findings of fact 

( S ) ReamiabU or prohabh cam 

— Where the facts are not in dispute 
ar^d the only question is whether^ the 
admitted facts and circumstances constitute 
sutficiexit and reasonable cause or not, 
the question is one of law and not 
of fact 1932 P C L 77 (82-5) (Civ) 
=35 P L R 27=1 R 1^32 L 93= A I 
R 1932 L 183=135 I C 221=A t R 1912 L 

77 (Civ). 

— (Juestion for determination whe- 
ther injunction was obtained without 
reasonabie and probable cause— question 
xmrelv one of fact no second appeal lies. 
A L E 1933 L 310 (i)=14 L 40= A I R !W 

L 263. 

— Both the question of reasonable 
and probable cause and the qustion of malice 
are questions of law in other words, 
to put them in the language of the 
English Bench and Bar, the question of 
reasonable and probable cause and the 
question of malice are questions for the 
Judge. But the facts from which a.i 
inference of want of reasonable and 
probable cause or an inference of malice 
are to be drawn must be found by the 
jury; in other words, they <are questions 
fact. 10 P 842=135 I 0 526=1 R 1932 P 
4G=A I R 1932 P 91 (92). 
—Mixed question of law and fact- 
Malicious prosecution-existence of malice 
and reasonable and probable cause— depends 
on legal inferences. AIR 1933 N 132. 

—The question as to what constitutes 
the existence or absence of reasonable and 
probable cause is a mixed question of law 
and fact the question whether there 
xvas reasonable or probable cause for the 
prosecution and whether there was malice 
depends on the legal inference to be drawn 
from the proved ficts, that is to say, the 
legal effect of those proved facts which is 
essentially a question of law. 28 N I R 

312 ( 315 ). 

—In second appeal the Court has 
iO discover what facts have been found 
upon the evidence and then decide whether 
upon those facts it can be said that the 
prosecution was instituted without 
reasonable and probable cause 35 L 
W 495 f 496 )=137 I G 829=A I R 
1932 M 601=1 R 1932 M 464=A L R 

1932 M 464. 

— Where the lower appellate Court 
after discussing each item of the conside- 
ration found that necessity had, not. been' 
shown, the Chief Court in second, ■app.eal 


mi.^' 

c. P. c. (I 9 & 8 ) sec: .. . 

(22) Mixed ' qaestloiis , . &f jaw ..and fact ■ 

, (QiVitd ) 

(8) Reasonable and probable case. 

xyiil not interfere with the fhit’iiiig. 
fact that ]>rcvious mortgage wu,s o\or 
12 years ago, when there has f?eeii jso 
mutation before 12 vtcirs is nf no impor- 
tance lit F LR19U=3l F W K 1914=21 

1C 949. 

— Infereiice of ^a^7 — Malice and, 
want of reasonable itnd proli-iblo cause — 
Question for decision d)y judge and not; 

. jury, Bee I Pat I J 149. 

— In India b:danee of antijorities 
favours the view that the question of 
existence of reisoj^able aanl prohal lo 
cau.se in case of malicious prose<*utio:i 
is a mixed one of law a!id fuel arnl 
may be examined by the High Court un 
second appeal. A IR 193d Cal 322=57 G 
23=Ind Rul (1930) Cal 587=125 S,: W. 

—In a suit for' damages for malicious 
prosecution the plaiiitUPs innocence :uid 
the defendants having no reaHonable 
cause for complaint is a question of fact 
and cannot be questioned in second 
api)eal. 91 ! C U2. 

— Whether there is reasonable aiid 
probable cause in suit for malicious prose- 
cution is Question of fact and honee 
High Court cannot interfere with it nor 
, can certify case for Letters Patent .\nn- 
I'eaL AIR 1929 All 429=Ind 3?ail 
I All 731=117 I C 619. 

I —Question of non-existence of reason- 
able and probable cause in riialici )u> 
prosecution is one of fact. A I R 1925 
Oadh 359=12 0 L J 88=2 0 W N 62=28 0 
C 387=86 I C 59S. 

' — Whether there was x'easonable and ^ 
probable cause, is a mixed question ni 
facts and law. The High Court in ,seci>n I 
appeal is bound to accept, the facts as 
found by the Court of xippeal below, but 
is entitled to examine whether the infere- 
nce drawn therefrom is legiHiuate. 14 C L 
J 515=16 C ,W ■ N 540=11 I C 729. 


( 23 ) New Case. 


—The plaintiff must be plnr^ecl dowir:, 
to the specific case he has set up in the 
I plaint and must not be allowed to set up 
j a new case in the second appeal for wlii- 
ch there was no adequate investigation in 
the lower Courts. 96 I C 304 (A\ 

—Plea of settled account not tube con- 
verted into one of current and open acco- 
unt-appeal, See 19 G W N 768=29 1 C 81 L 
—A party is not eniitled to make a 
new case in second appeal 2T I C SlO., 
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C. P. C. (im): SEG. 100. .(CoMy): ' i 

(23) Cmq (Could) i 

-—.Where the piaint.iff has sued only ; 
for partit.ioQ Ijetweciii himself arid the defe : 
dants, he cannot, in second appeal,/ be ' 
permitted to set up a new case ^ in - 'the | 
naioi’e of an easement, and ask^ for an ; 
inji'inction restraininrjf defendants from 
interfering with his user of the property 
as a cattle pen. ti ind Cas , 423=8 ^ M L T 87 
, and ■ 14 i C 860. | 

— A. pure ' question of.' law, arising I 
out of the findings ,cf 'the Courts below : 
r'iitd one which is patent on the record i 
^;Mn bo raised for the first time in second ! 
appeal. 51 I C 588 foil j 

— I’he nature of a suit can riot be i 
changed in second appeal so as to make ’ 
th'^ suit for arrears of maiiiteuaiice one 
luv coi!iril.)Ution. 2 Lah L J 255. ■ 

--New plea cannot be allowed to be j 
r.aised in second appeal so as to change j 
nature of suit A, ,I R ll'KU'} (1930) Oudh : 
;'.sj=7 0 WN 541=Iiid Rul (1930) Oudh | 
478=127 I C 254. | 

— l!,ilieritance— Fatlier’s propa ity-In- I 
imritaiice to — Daughter's rights of, in i 
absonce of male collaterals, after death of : 
his widow— Point as to— Not allowed' in ; 
second appeal, where case had proceeded ;, 
ill ("ouris belf)W on foot of her having,; 
such right. 1932 :P C L 810 (CivNS3 P L i 

R ;rni=i:y.) i c iio=i E 1932 l 569.A i ii ' 

1932 Ii 473 (474|=A L It 1932 L 810 (Civ), 
— Urging of ai.,i aiterriative argument .j, 
i!i such circu.u!stances does not amount | 
ta tlie setting up of a new' ease. A ! R Ph'J i 

A 289. i 

— A C'nielosioii arrived at l')y the low- ;( 
i:r Appel! ite Court based on no fdeadiogvS '■ 
raniKst be aecepied in second appeal A I ■; 
R 1931 Ail 219=Ind Rul (1931) Ail 552=132 ! 

, ^ . C 42.5. i 

— The Iligli Court in second app* .| 
ear Wfudd nor ondertair! an ob'ji-dioa invo 1 
|V!ftg tim ivruand of a case to the Court 
of insUince to deimnijino a question ; 

th<^ tirwi (b'Urt ami in the of fact which ; 
w'as not specifically raised in the first Court ; 
an 1 in the lowcrAppellate Coiu't. 51 I C 883 I 
— Wlmre in a redemption suit, the I 
deft pUeuh d ih:ii ihe inortgag’or had transfe ; 
rred the equity of redemption to the ruor ; 
tgauee, but it having been found that nO j 
such transfer had been made, he pleaded j 
in second appeal that there had been a j 
ftu’c.closure under the terms of the i 
mortgage to which the partie.s had assented j 
Held, that it was not open to the deft I 
to take up such a plea end change his ; 
ground of defence at that stage., 1,90 C 
16fi=3 0 L J 244=14.1 C 745. .1 
— Where in a suit for ihe re,nt .pllEs, j 
case in the Denver Courl was not that a .new i 


( 23 ) New Case (Contd) 
tenancy bad been created or that tlio 
ies had intended to createa new tenaiicy by 
the amalgamation of the old tenancy, he crin- 
not be aiiowed to conteiid in secorid ap>pc“ 
al that a new tenancy was created by the 
' amalgamation, 37 ! C Ml. 

'—A ,p>oiot which ought to be, but is 
not, taken in- the trial Court anp in 
respect of* which no direct evidence is giv- 
eu, can not be taken in second pippe ah e. spe- 
cially if it involves a question of fact. 

U I C 844. 

— A party - cannot be allowed ' to urge 
a new point in the final Court of App'rai 
which was not raised in any of the ]..o\ver 
Courts and on which no issue was prfsved, 
and where even the nienioniridum of A]> 
peal to the Lower Appellate Court did 
not state that any issue in respect tljoro 
of was necessary and should ha’ce been 
drawn. 86 P W R 1916=33 i C 748. 

(24) New plea 
( i ) General* 

— A new plea which was not iakoii in 
the lower Court cannot be raised in apjjeai 
except (1) where the point may be described 
as involving a question of public policy 
e. g, (a) involving jurisdiction, (b) invf>lvi!ig 
the principle of res judicata (c) where 
the decision on the x>oint would prevent 
future litigation (2) Where the plnitit 
‘discloses no cause of action on the written 
‘Statement no ground of defence. The fact 
that it was omitted by an oversiglit in the 
Court below, or that the mate iais are all 
on record, and that tlie answer to tlio pediit 
■is plain, is no ground for permitting tim 
new point to be argued myippoal. A I R 

1931 All 35=53 A 65= hid Rul 1931 All 
663=( 19361) A. D «J 1601 = 133 1C 428 I' B* 

—but see A I R 1921 Lah 256 (2j=5 
Lah L J 49=S5 I C 92. 

— A question, not raised in the pleadings 
or in the issues and which was not argued 
in the Trial court, cannot be raised in 
second appeal although the appellate judge 
discussed the .ques.tioo, A .L R 1933 . Al. 873. 
see also A I R 1929 Nag 343=1 ml llul (1929) 
Nag 330=119 I C 6«?8, and 255 F L Ft 19i:i 
=163 P W R 1913=20 I C 22. and Nag 3341 
= 2 F L E 1915=27 I C 673=233 F W R. 
1915* and 3 P L R 1916=14 'F W R 1915 
=27 I C 570. and 144 F L R 1915=61 P 
W E 1915=29 i C 761. ami 13 D 31 (35) 
=137 I C 873=33 F L E 363=1 R 1932 D 
390=193*2 P C L 240 (244) (€iv)=A D E 

1932 D (Oiv) 240. and 53 F W ii 1914 
=47 P L E 1914=22 I C lil. and 222 F h 
R 1914=123 F W R 1914=24 I C fll. and 
A T E 1923 All 430=75 ! C 412. and A 
I E 1922 Fat 68=1922 Fat (.Sup)39=;i F h 
T 623=45 I € 277. md A I E 1923 Cai 274 
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C P. C. (1908) SEC. too 
(24) New Plea. ( ) 

(1) Geiiera:L ( Contd ) 

=69 I 0 630=49 C 1048=28 0 W N 92 and 
A I E 1922 Mad 519=16 L W 620=31 M L 
T 454=44 M L J 596=69 I G 363 and A 
I E 1922 Bom 329= 24 Bom L E 323 
=46 B 966=67 I C 322 and 62 I C 761 and 
59 I C 316. and A I E 19 31 Mad 284=33 
L W 681=133 I G 681 and 4 Lah L J 437. 
and 55 I C 375. and 32 G L J 75=59 ! C 
3. and A I E 1923 Cal 177=27 C W N 
278=76 1 C 213, and 8 Lah L J 430=27 
P L R 628 and 1927 Mad 126=98 I C 268, 
and 24 C W N 53=31 G L J 78=54 IC 
719. and A I E 1925 Cal 225=29 C W 
N 17=40 G L J 564=85 I C 875. and 15 
B L R 67 P G=23 W R 208=2 I A 87=3Sar 
423= 3 Suther 87 and 40 P L R 1919=48 
i C 427, and 134 P L R 1911. 47 P L R 
and 7 M L T 311=6 Ind Gas 684=1910 M 
W N 613, and 5 M L T 210. and 6 Ind 
Gas 651=47 P W R 1910 

— Whether new plea patent on I’ecord 
and hence could be raised should be allo- 
wed to be raised depends upon facts of 
case and nature of plea AIR 1930 Lah 
937=12 Lah LJ 203=Ind Rul (1931) Lah 
305=130 I C 513. I 

■—Points not raised in Trial Court 
and as such issues not framed cannot be 
raised for the first time in second appeal. 
AIR 1925 Lah 192=6 Lah L J 467. see 
also AIR 1923 Cal 285=67 I C 770. 

—Objection taken in trial Court but 
not urged in the lower Appellate Court 
cannot be raised in second appeal. 19 A L 
J 611=43 A 555=63 I C 366. 

-See also 1 C W N 530. and 5 M L T 
214 and 10 A 28= A W N 1887 234. 

— A pifi: cannot in second appeal be 
; permitted to resile from the position he 
.took up ill the plaint 2 0 L J 601=j2 I C 740, 

— Fresh plea or fresh relief cannot 
he raised or claimed for first time. A I 
R 1923 Lah 56=79 i C 990. 

—A ground of attack mentioned in 
the plaint in respect of which no issue 
was drawn by the first court and Which 
was not repealed either in the written 
grounds of 1st or 2nd appeal cannot be 
raised at the time of argument before the 
Chief Court. 217 PL R 1912=174 P W R 
1912=17 I C 247. 

— New plea cannot be taken for first 
time in second appeal if not purely 
question of law. 59 I C 3. 

— A tachnical plea, should not be 
allowed to be taken for the first time 
in appeal AIR 1924 Lah 323=71 . 1 C 826. 

New plea prejudicial to other 
party cannot beraised in second appeal. 

A I E 1923 Cal 292 (2)=65 I C 701. 


C. P C. (1908). SEC. mo (Conid) 

(24 ) New pka. (Contd i 
( I ) General. (Co/?i^i} 

see also 55 M 994 (9C7 8)=A I R 193 

2 M 739=1932 M W N 767=63 M L J 949=A 

L .B 1933 M 10. 

. —Point involving additional evidefico 
cannot; oe urged in ^second appeid. A I R 
1923, Bom 37=72 i C 993. sec also 134 L 

0 275=1 R 1932 C 83= A I 11 1,932 0 77 
(79). and A I R 1927 All 763=Ti ll 8 A 

89 Hev.=I0I I C 773. 

— A point nceessUating iii'juir\ 
into facts caiuiot be raised for iIig first, 
time in second appeal. A 1 R 1927 Mad 
455=99 I C 691 . see also A I li 1926 All 
707=97 I C 342. and 65 I C 706. 

—Questions of procedure dependent 
on facts cannot be raised for tlie first 
time in second apperd, ^ 9 I I C 417. 

— Point included in plaint but never 
put forth before Judge camiot be raisetl 
for. first time. ■ A, I E 1925 Cal 1184 

=.88 I C 477. 

, — A .point , raised .in . the memor- 
andum ofdippeai to the lower Appellate 
■Court, but not, pressed' before that Court 
cannot be .raised in fe. Appeal' 55 I C 441. 

—Additional grounds file'l too late 
' not to be entertained. See 6 P ,Ij R 1915 

=a'iC'650.. 

— G-round of appeal taken i!i lower 
appellate Court but not ibero 

might be taken in second appeal Four diiv’s 
notice ^vis held to be insiilficiont in law 

3 M L T 293. New facts indicating prima 
facie good claim can nridrs ground of 
■appeal. AIR 1923 Ail 176=45“ A 59=89 

I C 1041. 

(2) Aha^idonment of plea. 

—Point even of law abandoned in 
lower Appellate Court cannot l>e again, 
raised in second appeal. A I R 1931) (iadh 
268=7 OWN 523=iud Rul (Hm) Omlh 
481=127 I C 865. 

—A mixed question of law and fact 
abandoned in the Court of first instunco 
cannot be revived for the first time in 
second appeal A I R I9JI Sind 170. 

—A plea taken in the trial Gt)Ui t but 
abandoned in the_ first Appellate Court 
cannot be entertained in second Appeal 
' especially were such plea depends for Ms 
dicision upon a question of fact. 16 N L 
R 89=53 I C 481. 

—Point expressly abandoned hi Court 
below is not allowed to be taken up in 
second appeal 69 I C 44 (I). 

—See also AIR 1922 Oudh 102=65 

1 G 408=8 OL J 660. and 88 P W R i9il. 

—Whether a certain provision in a 
lease is penal or not is a mixed question 
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i\ P. C. (I9II8) SEC. IOO,(Co/rft'l) 

(24) New iContd) . 

( 2 ) Aliandoiiiiient of plea. {Concld) 

of iuw aud fact and if abandoned in lower 
Court compcntciit to investigate questions 
of fa.et as well as of law cannot be raised 
in second asjpcsuL A 1 R 1929 Pat 717=10 
P I;T ddOrInd Ilul (I9:d0) Pat 43B =9 Pat 
487=124 I C 62'5. 

— Contoiiiion abandoned in lower 
Apnellalo Court cannot be raised again. 

A I R 192G Nag 160=89 I C' 18. 

— LV^cstion of fact once giaven up 
cannot 1*0 juised again. A I R 1925 Oiidh 

510c85 I C 387. 

' — Fleu intontionably abandoned cannot 
be raised furain. A I R 1923 Lah 252=5 
Lab, L J 14=79 I C 462, 

~Cee a!?n 13 Id 185=138 I C 185=1 R 
,1932) L 425=33 PL R 421= A 1111932 

L 343. 

— Ann e 1 1 1 u i !■ in s e e o n d a p j le al 
ermiui re,!;; grounds of api>eal abandoned 
before lower appellate Court — See 6 fud 
Cas 79.1 PiUriics c.re bound by aclinissioos 
made In- ibeir Ccnin.sel, wbother in the 
course of fbe trial in tlic brst Court or in 
the course of the hcariiig of the appeal 
before the lower A.ppcllaie Court on 
questions of fact, tliougli not on pure 
qncsti«'U!s of biw L-siic of fact abandoned 
l)y Pleader in tlie lower Appellate Court 
caniiot lie challenged, in secamd appeal. 
Siicli abandonment being Incliicled in h:s 
general i;K>wers. A I R 1928 Afacl 900 

= 109 I C 171 

( d ) .'I haleitimL 

— The ipiestioii of ^abatement of a 
suit, wliicli was raisetl in the written 
stateuicnt (d‘ the defts. who were .subs 
iituted in the place of the deceased deft 
bat as to which no express tissue was 
framed canr.ot lie allowed to be raised in 
second appeal An aiildavil as to what 
was argued in a case, by a person wlio 
did not know the language in which the 
argummit was mad;, is worthless, 41 1C h 

( •./ ) 4 ^calcer. 

— Kviderit?6— Ci)jectioii to exclusion if 
waived in the lower Apnelialc court, not 
to be raised in secotul appeal, See 

16 I C 2!3.. 

— Now point in questions of fact or 
mixed questions of law and fact, { e. g. 
Limitation, .Estoppel not to be raised for 
the first time in appeal 8 RL R 272= 

27 I c ns, 

( S ) Adverse possession, 

—The question of adverse possesion 
m a mimd question of law and fact and 


§2 

C. P. C. (1908) SEC. 100 (Contd) 

( 24 ) New Plea. (Contd) 

( 5 ) Adverse possession (Concld) 

cannot be allowed to be raised for the 
first time in second appeal. 37 I C 942. 

—Adverse possession is a mixed 
Question of fact and law and cannot be 
allowed to be pleaded for the time 

in second appeal. A I B 1927 .Lah 522= 

102 I C 476. 

{ 6 ) Barden of proof, 

— Witere the plaintiff, accepting tho 
burden of procf put upon him by the 
Court below, examined certain witnesses 
in order to prove execution of the deed: 
held that he was not entitled in second 
aiqieal, because the evidence of llio 

witnesses he put forward had licen 
disbelieved, to turn round and say that it 
wais not his duty to call evidence at all 
and to ask the Court to disregard the 
evidence which had been given. 17 Q C 
134=25 I C 138=1 Q I J 352. 

— Burden of proof, question of, not 
to be raised in. See 21 C L 3 42=13 

I C '425. 

(7) Came of action. 

— A plea that the suit is based on a 
non-existent cause of action sliouid be 
taken at the first hearing, and that.ordin- 
Iriiy a part.y‘ who has allowed a ease; to be 
decided in two Courts on thcj merits, 
should not be' heard to raise ' siicli a plea 
as this on ; furtiier appeal. A cause of 
action caniiot be said to have liee!r super- 
'seded by 'a new agreement, wlien the 
latter has not reached the stage of ceinp” 
leteness and the parties have not finally 
consented to its terms. 2 PL R 1911=9 
Ind Cas 385=28 P W II I9H, 
(S ) Court fee,. 

—Suit for ejectment— Coiirti'co paid 
under s. 7 ( 11 ) ( cc )— Defendmits rmbed 
question of title and Court decreed suit 
on the same — Defendants appealed Imt did 
not pay Court- fee on market value - I'ltero 
being no; defect of jurisdiction ih.-' (tues* 
tioii of Court fee was not allowid to ho 
raised for the first time in second fqjpecL 
; -.A I ll 19*27 Nag 321= I W I C 3i7. 

■ — GbjecUon as to want of simap 
cannot be taken for the first tone in 
second ' appeal — See 10 U I J 41=2 Irul 
Cas 946=37 C 63=14 C VV N 75 
( . 9-70 ) CusiO'7n. 

— Plea of customary right of burial 
or cremation of dead on land, of number 
cannot be allowed to be raised for first 
time in second appeal, 1932 F C L 8411 
(Civ,)=SS P L li 157=133 I O 325^1 B 
1932 h 4fi4=A I E 1932 h 256=A . I E 
tm i Sill (Civ). 
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C, P. C (1908) SEC. 100 (Co?ii<?) 

( 14 ) New Plea [Comd) 

{ 10 ) Custom {Qontd) 

-—A finding that a noarriage is valid 
bv custom caniiv^t in the absence of the 
certificate (under S. 40 of Act I of 1912, 
now S. 41 of Act III of 1914), be 
(iuestioiied in second appeal. A power of 
attorney authorizing to prosecute ail 

iitigatioii raising out of a suit impliedly 
confers upon the attorney the power to 
lodge and prosecute an appeal to the 
Chief Court. A party cannot ordinarily be 
allowed to raise a new point for the first 
time in appeal. 153 P L R 1915=80 P W E 
1915=29 i C 895. 
— Whether custom regarding right of 
tenant building house on village abadi, to 
transfer if it exists is one of mixed law 
fact and can be agitated. AIR 1925 
Dudh 239=11 0 R J 738=82 I C 810. 
—Fresh plea of special usage changing 
Hindu Law cannot be raised for first 
time. A I E 1925 Mad 260=47 M L J 686= 
20 L W 876=35 M L T 127=(1924) M W N 
792=84 I C 973. 

{11) Intention. 

—Question of iiitention of parties to 
sale or knowledge of that intention to 
preemptor is a question of fact and cannot 
be newly raised on second appeal. A I R 
1931 Pat 72= Ind Eul (1931) Pat 149=130 

;■ :■ I' C '195. 

(12) Legal necessitp. 

—Failure to prove legal necessity for 
rate of interest cannot be raised for first 
time in second appeal, A L B 1922 Pat 356 
=I Pat 612=3 Pat L T 367=1 P 600=67 

! C 790. 

—Where the appellant did not chall- 
enge in the Lower Appellate Court a 
finding by the first Court that certain 
sales . by the guardian of a Hindu rainor 
we^e not for legal necessity he cannot be 
allowed to challenge it in second appeal. 

10 S L R 38=35 I G 551. 

( 33 ) Limitation 

— Points of limitation not taken in 
the Court below, should not be allowed 
to be raised in the High Court, A I R 
1923 Mad 306=17 L W 169=72 I C 431. 
—Question of litniiation depending 
upon finding of fact if not raised in lower 
Court cannot be ". challenged in Court of 
Appeal. 10 P L T 53=Ind Eul (1929) Pat 
232=H5 I C 680. 
—See also I B R 4893-1900, 539. and 28 
m h J 115=28 I C 378. and 3l M 540=5 M 
L T 222=4 I C 1434. and 12 W R 2f5. and 
13 A 580=A W N 1891. . 166, 
^ — brroond ^ of limitation can and 

raised fori the first time- in secpvd appeal 
i>iit case should not bo remanded to prove 


J904 

‘ ir' 


C‘.P. C. (1908) SEC. 100 (Confd) 

(24) New Pica (Confd) 

( 13 } limitation, 

that claim is barred. A .£ fl VMS Cat sr*i 
=32 C W:JN 778=lBd llui il92‘t) Cal 430=115 

! C 

— Point of linntaiinn thuiieh lud. r:iis- 
ed in second appeal cnn hi; r.dstMl i.n LetJer^ 
Patent appeal. A I E 1929 Rang 77=11 U 
78J=Ind Riii (1929) Rang 108=} 14 I C 5EI. 

— Plea of limitation, thiHigli one of law. 
cannot be argued on second appeal, if it 
involves investigation of facts and wan 
not taken below or in memo of sccuml 
appeal. AIR 1930 Cal 385=57 C llklml 
Rui (19303 Cal 559=125 1 C 607. but see A 
I R 1922 Lab 240=65 1 C 580. 

— Plea of iimitulion will nrit he 

allowed to be raised in second appeal if it 
involves investigation of facts 9 O W N 1f>* 8 
(1011-2)=! 6 RP 572. sec* also 4 Pat L W 136= 

43 !C 9.55. and 25 I C 354. and A 1 B 

1929 Lah 432=11 Lah L J 91=30 F L il 

296=Ind Rul (1929) Lab 327=115 J C 71. 
'.and 5 M I T 262. and 9 C W. K 636=1 C 
L J 408=33 C 257^ 

— A plea, that the plaintitf had md; 
been in possession within limitation, 
which has not been raised in any of the 
two lower Courts and which was not 

even raised in the memorandum of tlu;. 
appeal cannot be entertained in Second 
Appeal.' : ' A , I R 1933 0 357. 

— Plea of limitation cannot be raisecf 
for the hrst time unless it does arise on 
the pleadings and no fresh evidence is 
required. 38 Bom 227=16 Bom L R 111=24 

, . I C 716. 

— Lmizttation, plea, of, taken . for i lie- 
first time in second appeal— Court’s duty 
to recognise. Seel? M L T 18=26 I C 361 

—Pacts oecessarjr to support ground 
of limitation, if admitted, plea must be 
allow^ed in second appeal even if raised for 
first time. A I R 1928 xlil 6rS9=(1929) A 
L J 229=Ind Rul (1929) Ail 270=114 I C 734. 

—A point of limitation which was 
not taken in ei her of the Courts belrn^, 
could not be taken for the first time bo' 
fore_ the Council since it is perfectly 
possible that there have been payments or: 
account of the principal or intennst securer! 
by the equitable charge which woidd 
preclude the operation of the statute. 41 
Bom 300=32 M L J 175=(1917) M W W 
258=21 M L T 236=21 C W N 558=2.5 C L 
J 311=19 Bom LR 151=39 I C 1 2 '=44 

I A 36 r C). ' ' 

—Second appeal— Plea of limitaiion- 
Facts to be stated in written Statement- 
Failure does not entitle patty to acr 4 iiiTe 
title by adverse posse sdon or ajiplicali b 
of Art. 137 of Limitation Act. A I R 1923 ; 

Pat 398=1 Pat 23=3 P L T 796=69 1 C 185. 
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:C. f. C:.(ifllS) SEC ■ mil. (Cmitd) 
i 14 ) New plea {Co7i(d) 

{ 13 ) LimitaliOi (CowcM) , 

“A qiieHtioji of part-pa^^nieniH •oncier 
H. 2Uofilio Lin’iiiation Act involves the 
fletenniftlition o! a qiiesiiuii of fact. It 
carniot be allowed for the first time in ■ 
secood appeal. A I E 192B Bom 82=47 
• Bom 128=24 Bom L li 1284=Bi I C ilk 

—•Where the facts are not disputed a 
question of limitation can be raised lor the 
first tiuKi in second appeal. A I R 1927 All 

177=991 C 280 

( 14 ) Mmjmmhr or 

— Question of misjoinder of parties 
cannot be rai.sed in so(‘orid aj>peal for the 
first time. A I ,R lP28 Alad i C 

548. 

—Question if clefendani is n.ecessary 
party, can be agitated in ser-rejd ajqieal 
provided no fresh evidcnee is rennired. 
A I li .1925 Lab G5.= 0 Lah L J 551=82 

1C 603. 

—Fresh plea regardina’ iivipropriet y 
of, sub.,stitution legal representative 
cannot be raised. A I B 1925 IBml 287=81 

I C 49S. 

— The decision of a lower Appellate 
Court WHS basecl upon lbt<iin,gs oT fact 
arrived at on a consideration of certain 
ctocumeiits. Ihi <d}jeetiou as to the mode- 
of .proof of t!i(‘Si^ doeiiments be,iifg 
taken for the first time in second appeal : 
Held, it could not lie enterfaimHl isi 
secoiid appeal for the first time. An 
objection us to non-ioii.dei* of parties 
eaimot be cnttiiairied for the first time in 
second appeal 51 I C 463. 

( id ) Xi'.w 

—Plea not merely raised by ihc 
defendants in lower (’cjurts, Imt wiiieii is 
contrary to., aiui ,inco,nsistcml wiiii the 
position ^ there taken up shoukl not he 
allowed in second appeal. A I B 1925 All 
558=45 A 55 =74 I C 1904, 

—Question that defendnnls were ontd- 
led to shamilat land as natural iievYexinn 
to proprkdary land caiinoi hv raised le 
Hecoiid appeal for first time 3 lab I J 47§. 

( Hi } as fa inaaitnhuthHd ij ttf 

— xippeilale Court wrongly admiiiing 
an appeal ag^aiimt a non appealable ordei' 
and passing u decree therein. An objection 
to maiiuainafoilily of the appeal in the 
lower Court can be rained for the first 
time in second appeal A I B 1924 All 185 
(2)=Ij E 4 a 447 Giv=15 I C 1033. 

—In a suit for panition, ohjeciion lo 
inaiiitainabdity on Ihe ground of its being 
for partial partliitm ciuinol be raised for 
first time in Becond appeal. A I K 1927 
Mad 528=100 i C 202. 

It. ^ 4U (\) \1 C- (^4) 


c. P. C. (1908) ,SEC. 100. (Conkl) ■ „ 

( 24 ) New Plea {Omdd) 

( 14 ) Cbjection as to iiiafuBiIiiability of 

suit' (Ooneld) 

«— RfeW plea 0.1 , non-maintainability 
of suit: cannot he raised in second appeal. 
AIR Ihao: Cal 267=.50 C L A 54S=Ind 
Eul , (1930) Cal 721=00 I C 40|., 
— Kew » plea— Objection as *to maint- 
ainability. of .suit— Cannot' be' allowed. 

A I .R 1922 Lab 363=3- Lah 239=48 I C '557, 

( 77 ) Ohjetimii as to tminl of imilee^ 

— Ab.seoce of. notieo— Plea as to, 
cannot be raised for the first time in 
si-comi appeal. A 1 R 1923 Lah f>09'=72 

I € m. 

: ^ —Plea of.-^vant of notice — not 'ra.lsed 
i iri tlie written, statement— not entitled to 
rely on in appeal See IS I C 584, 

( 18 ) OhjeHion to adimssibilUf/ of erldenco, 

— (Incstion of admissibility and legal 
■ etVect of evidence .if not raised in first 
appeal c;innrd ]»e agitated afre.sh. AIR 
- 1924 All 709r22 A I, d 153=1. B 5 A 44 Oiv 
: =78 I C 2-21. imt see A I R 1925 Cal 1034 
,=41 C L J, 374=86 I C 7J4. 
—An obii?ciion that a doenrnent tliat 
p.er se is .not admissible in evidence, has 
been imf>rop,;rly admitted in evidence cari- 
' not be entertained in the Court of Appeal, 
A i R 1923 Cal 378=72 I C 985, 
— A.diiussibility of a document is a 
(.j imsu. io,n p,f fact— 4V here edijection to admi • 
ssi.biiity. m not .taken in lower Courts .it 
: cannot be iiikeii in secoml appeal. 97 

I C 414 (Cal). 

—-An to tlic admisRibilify 

; of a doc'unierii ctinnol be taken for the fir.st 
time in second appeal where \m anawer to 
the objoetion involves an enquirv into facts, ' 

* 56 I 'C 816. 

— Pill sued lor possession and set 
aside an agreement whicln >hc .said, had 
Ijecn bmughl al-mat liy fraud and iinchie 
irdhuenee. _ The .'doeun'icnt ' wnas admitted 
wirhout riiijeclion ori her part in the first 
Court, field, that under the cire.umstaoces 
it was quite too kie for the pllf. appellant 
to raise In second appeal questions as io the 
aduiissil'dlity of • the document which was 
receircfl in ovideoice bv the Court below. 

. " I'/ ‘ 34 I C 51. 

—All nbjoVdons in the admiHsIbiliiy 
evidence must be taken in the first Court 
, If the ohjaelt.'i.n is not raker! oMher in 
the first Court or tu the lower Cipri it 
cannot he taken in special appeal, 24 W 
R 296. sec also A I B 1922 All 493=20 A 
li J 777=45 A 21=70 I C fSL 
— Whether unregistered deed is will 
or deed of gift. Italng” inadmissible and not 
' k}iug point' of law * cannot be calkd Into 
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C P C (IW SEC. too (Cotitd) ' C. P. C. (1908) SEC- 100 (Conid) 

(‘24 ) New plea. (Com) ( » ) New plea ^ont.l) ^ ^ 

( 18 ) Objection as to waot of notice (Concld) ( SS ) Plea oj hermicm . 

. a T Tf ■ — A new plea of lis pendens cannot 

quesiion in r n 7^1 be allowed to be raised in tlie High Court 

Wi 875 (2>Ina Hul {1929) f ah 7^1 |jj second appeal for the first time espccial- 

= 117 I i- ly the raising of it would entail a remand 

' T t X ! for further ennuirv. 2 Lah L J 23% 

( to ) Ohjeetien to dooiment for i 

want of reglstraiiovi. i ( 24.) Plea oJ tlthi. 

„ . ^ - i --Title alleged in plaint arising froni 

—Fresh plea of inadmissimlity lor | Court decreeing on title 

’want of registration or irrelevancyof docm j prescription without objection being 
ment can be allowed^^at any st^ 1 raised— Objeotion cannot be 

1925 Cal 370=82 C V4y. ^ raised in second a|)peal. AIR 1924 

^Whether the registration of a docu* j Mad ^ 553=75 1C §il- 

-ment is invalid is a question that cannot ! —Landlord and tenant-Denwi of 
be allowed to be raised for the first time title-Forfeiture of tenancy by reason of* 
in second appeal. A I R 1927 Mad 92=25 Plea of, not put forward in plaint and 
li W 827=98 1 C 195. s(e also 53 P W R based on an alleged recital of absolute 
^ 1915=29 I C 348. title m a sale deea-lSlot allowed. 139 I C 

I 680=33 P L R (>26=I R 1932 L 603=A I i 

{ 20 ) Ohjection to jurisdiction. Sw’ 

^ 4 _ —Possessory title-Plea of— Isot allow- 

— Question of jurisdiction can be raised.* 9 0 W N 523 (528)=138 

raised even for the first time in second | q 808= A I R 1932 0 244=1 S 1933 
appeal. A IB 1923 Lah 551=77 1 C 532, 0 332. 

—Unless the case falls under B. 21 C { ) Pomt of Lawy 

PC see 2 A L J 156; and 19 B 43; and point purely of law can be raised 

cases under S. 21. No inherent jurisdiction 1 for the first time in Second Appeal. A L 
to the Judge over the subject-matter of j ... R 1933 L 852. 

suit— Parties by mutual consent cannot 1 gee also A L R 1932 S 98=27 S L 

confer jurisdiction — Objections as to juris- 41=A I R !933 S 29 and 3 & L R 106= 
diction can be entertained even for the 4 ind Cas 599. and A I R 1930 Cai 616= 
first time in second appeal. AIR 1923 52 C L J 68=Ind Rul (1931) Cai 440 and 
Bom 321=47 B 843=25 Bom L R 945=77 a I R 1925 All 783=47 A 932=23 A L J 

I C 654; see also 1932 A L J 857=16 R 856=L R 6 A 483 Civ=88 i C I0!3, and A i 

D 564=13 L R A 357 (Rev.)=A I R 1932 A b 1925 All 361=23 A L J i38=L R 6 A 19 

701=A L R 1933 A 2; and 25 G 146=2 C W civ=47 A 324=86 I C 589 and If C W N 

N 137; and 5 Ind Gas 525-12 C L J 53; |I27. and 24 I C #24. 

and 6 Ind ( as 464=7 A, L % 675;and^^^^^^^^ --Even the Court of last instance 

^ M should admit fresh law point following 

and 6 Ind Gas 384; and «2 W R ^ interpretation of document or from facts 

^ ^ proved. A I R 1925 Nag 104=86 I C #07. 

( SI ) Plea of appUeamUy of cmioM law 

—Plea of applicability of Alahome- raised in second appeal. AIR 1924 Cal 
dan Law not raised in the courts below 353 (2)=#9 I C #5S. 

nor in the grounds of appeal cannot be —When a question of law is raised 

allowed to be raised at hearing. 217 P L for the first time in a court of last resort 
R 1914=127 P W R 1914=24 1C 678 upon the construction of a document or 
—New point in— Assumption inLower upon facts either admitted or proved 
Court that Mahomedan Law applied-Qa«s- bejond controversy it was not only 
tion of application of Hindu Law not to competent but expedient in the luterests 

hp Spp Rom 116-17 I C 834 of justice to entertain the plea. 44 Cai 

be laised, toee 61 Rom lib-U 1 i. ^ ^ GW N1099=24 CL J 14% 

{22) Plea of hemgan Mr. —So a new point maybe raised by 

a party for the first lime in appeal if it' 
—Where a plaintiff did not come into is a pure quesiion of law and does not 
Court of ^ first instance claiming as the take his opponant by su^^prise But the 
heir of his father: Hold, that he cannot new plea cannot be aliow'ed in. secotid 
be allowed to claim as such heir as it appeal when the new plea raises question 
would be setting up a new case in second of fact or mixed question of fact or law.- 
appeal A I R 1927 Lah. 426=28 P L R 181 AIR 1923 Cal 247=36 G L J 336 

= 102 ! C 42% ' =71 I C 849. 
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C P, C (I9®8),'SEC. im, ' (Conm 
(24) NtW plm (Conid) 

(■2$ ) fQ'mt M l&W (Contd) ■ 

— And the new points of law can be 
ar«ued only on facts foarid by lower 
Appeiiate Court. A I E 1921 Fat 52G=2 
FL T 285=10 I C 393. 

—In other words questions of' law' 
depending on findings of fact cannot, be 
allowed to be raised for 'the first time in 
second appeal* A I E 1927 Nag 351 

= 104 I C 584, 

See also ■ A I R 1928 Pat 401=5 
Pat 759=8 ^ P L T 124=(1926) Pat 225=96 
I e 52f. and 'A W N 1887, 213. and 51 1 
C 256. and 3 Fat L W 213=43 I 0 857 
and A I E 1922 Bom 148 and. 7 S L K 

=20 I C 523, 


■' 70 ” 

C. P. C, (1908) SEC. 100, (Contd) 

(24) New pica iQonid) 

(25) Poi«f of Law (Comld) 

sufficient evidence to prove the grant 
can be opened by the defts. in second 
appeal, though it was not taken in the 
Courts below. 20 C W N 1158=34 ! C 450. 

—Where a point of law relating to 
the mode in which the lower Court ought 
to have considered the evidence and 
adjudicated upon it is raised for the first 
time in second appeal if it may be allowed 
see, (1914) M W N 488=24 i C 514. 

—Point of law not involving que- 
stion of fact can, but not question of 
jurisdiction under s. 21 can be raised in 
second appeal AIR 1922 All 124=66 

I C 856* 




— It is not right in second appeal to 
allow a point of law to be taken which 
was not taken in cither of the Lower 
Courts and which involved <|iiestions of 
fact 22 W N 158=44! C 9i. 

—A new point may be raised for 
the first time in second appeal, provided 
it is purely a question of law arising 
on the iindings of the Courts below 
and not afi’ected by facts outside those 
tiiidi,iigs 12 Bur L T 75=10 h .B R 10= 

51 i C 588. 

—Fresh law po,Lnt if obvious on 
record earn be raised.. A I E 1923 i^ah 

491=83' I C 768. 

—A plea in law wlrich goes to t.he 
root of the pllFs claim and arises on 
the facts found by the Lower Appellate 
Court and is not affected by any 
facts outside those fioding.s may be 
taken for the first time in second 
Appeal 13 N L K 9^:=4I I C 45. 

Bee also 2 ijah L J 255. and A 1 
E 1927 Cal 393=54 0 424=45 CL J 191 
=101 1 C 130 and AIR 19.22 Ail 124=4 
U P L E A 104=66 1 C 856, 

—Bo a point was allowed to be 
raised that a suit for compensation for 
breach of a contract was : not main, tain- 
able under B. 29 of . the ' Bpecific. 
Relief Act, where the plainlifl: had 
previously sued for specific .performance 
of the contract and his suit was disosis* 
sed. 1932 F C L 149 (Civ) (151-2)=A L R 
1932 L !49(Civ). 

—And a new point of law a« to the 
invalidity of a condition attached to a 
mortgage by conditional sale, can be raised 
ill second appeal, if it is patent on the 
record. 31 P E1918=27 P L E 1918=54 
F W R 1918=45 ! C lOI. 

— The poiiit whether, in the absence 
of a written and registered document, 
creating a right 'of way in plif’s favour, 
Ms suit for a declaration of a right of 
way by grant must fail for want of legally 


— A Judge who disposes of a suit 
on a point taken by himself on appoa!, 
without affiording the parties an oppor- 
tunity of proving what is necessary to 
meet the point, comraitts an error of law* 
■■ 11 Bur ,L T 1=43 I C 488. ■ 
— Point of law for right decision of 
which tnere is no material in pleadings 
and judgment cannot be raised in second 
appeal A 1 Ii*1929 Ali456=Ind Rul (1929) 
Ail 605= H 6 I C 749. 
—New picas even of law cannot be 
raised in second appeal, unless good cause is 
shown why they were not taken in the 
lower Appeiiate Court. A I ii 1930 AU 
885=lnd liul (1930) Ail 770=126 I C 18, 
— Question of law raised for the first 
time in second appeal is not bound to be 
entertained but Court can itself take up 
the point or permit it W foe argued if 
good cause is shown. 2 C PL K (A) 
392=43 A 193=18 A L J 1033 ( F B )= 

59 I 'C Hi. 

(2d) Mixed quMllom qf lam 

—A mi'xed question of law and fac'l 
cannot be raised for the first time ,lu 
second appeal A I E 1927 AU 59=91 

I G 4$h 

- ,See ■ also' A I E 1926 Nag, 16l=8f 
■ 1 G 1009.. and 4 lah I J 432. 
—In winding up of biisijiesH c|i:ieH« 
tioii whether partner has aulhurity to 
bind firm by his acknowledgment of debt, 
being mixed question of law and fact 
cannot be put forth in sec* »nd appeal for 
first time. A. I E 1929 Lah 264=1,01 Rui 
(1929) Lah, 785 =118 I C 511. 

—Whether a' mortgage^ is properly 
executed is a question of mixed law and 
fact and cannot be raised for the first time 
in the second Appellate Court. M W N 559 
■ ^ (I92fi)=f7 I C III 

—Whether, a gift'is -bad m olfencliiig 
against the dootriue of tuuski.i i» a mixed 
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C. P. C. tm SEC. 100 (Qoukl) 

( 24 ) New plea 

(26) Mixetl questions of law and 

fact {QuiiGld) 

question of law aud fact and carmot for 
the first time be raised iu second appeal 
AT R 1928 Gal 40=i0i i C 126. 
—Question relating to the rights of 
a tenant holding over— Not to be raised 
for the first time See 53 I C 12. 
'—A question which nece.ssiaies a 
remand and the taking of evidence, if not 
raised in the Courts below, cannot be 
raised for the first time iu sccofid appeal. 
The High Court refused to enteriain an 
objection liaised for the first time in 
second appeal to the iari.sdiction of the 
Bub. Registrar in whose jurisdiction a 
certain lease deed had been registered, 
based on an allegation that a fictitious 
plot of land had been entered in ttie lease 
to give him jurisdiction. 5M C Uz. 

—The High Courli has juri.sdictiou to 
interfere in second appeal under B. 100 
CPC with the decision of the lower 
appellate Court on questions of fact, 
only if the lower appellate Court has 
made a new case for the partie.^ not 
warranted by the pleadings and evidence, 
or if the decision is arrived at without 
any evidenee, to support the finding. A 
mixed question of fact and law ought 
not to be raised for the first time in 
second appeal 21 i C 892. 

{27) Ees jify'lkafa, 

-*-The question whether all the 
necessary requisites for the appliaation 
of the rule of res judicata are established 
by the evidence on the evidence on the 
record is purely aVluestion of law and a 
party should be permitted to raise it in 
the second appeal even if it was not 
raised in the courts below when it is 
patent on the facts appearing 6a the 
record, A L R 1933 L 1149. So a plea of 
res judicata not raised in memo of appeal, 
Was allowed in second appeal 6 L L J 
163=74 I C 577=A ! R 1923 I 550. see also 

—Where a second appeal was preferred 
only against one of the two decrees made 
in cross appeals disposed of by a sintyle 
jadgment and the matter at issue in The 
second appeal was not directly and 
substantially at issue in the appeal left 
intact.— Held that, there had been no find 
decision of the question raised in the 
second appeal so as to operate as res. 
judicata against the hearing of that appeal 

21 I C 264. 

I Otlter ' pl€(ts'» : ^ 

— If uot oomplaiaed agtiust at earliest 

So“xfir by Court 

mib. 0 X(£l uiuaot ba pleaded iu second 
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C. P. C. ( 1968 ) SEC i08 {Contd) 

( 24 ) New plea iConld) ' 

( 28 ) Ollier pleas (Cwi^ti) 

appeal A I il 1928 liVli 704:: 108 | C 374. 

—Whether in a suit oji .surrender by a 
widow the plea of icisaTiity raised by the 
defendafits lii lower Court.s failed, tksy 
cannot I’ai.se a |.dea in second appeal that 
the widow did not act with knowledge of 
what) she was doing in oifeciing the 
surrender. A I R 1927 Nag 129=23 X L R 

Jsff I C 187, 

— Question whether do-niment is 
tuiLoriaiiy eh.inged is one of fa';t A I R 
1929 Mad 622=in'i Kill (1929) Mad 968=110 

■ IC 4IJ. 

.. —Pica that .suit is barred by, s( 47, 
Civil Procedure Code can be raised for 
fir.st time in .socind appeal, being pure 
matter of iiw alfeciing iha verv validity 
of Idle suit. {Vm)' M W X 601=113 

I C 547. 

— Validity of imposition of the per- 
sjiud tr<, under s. 85, Municipal Act 
cannot be qaosiione.I for the first time in 
the argument in the High Comd-. A 1 R 
1929 Gal 452 (2)=49 C L J 383=33 C W N 

684=Tu l Kill (1930) Cal 431=124 I C 331. 

— Baificienry of identifying descrip- 
tion of property for registration, is a 
question of fact and cannot be raised as a 
new plea on .second appeal A I R 1930 
Cal 235=33 (3' WN 121 Irliid Rul (1930) 
Cal, 555=1251 C 6031 

—Plea that ' mere declaratory relief 
without possession could not be asked for 
cannot be taken in second appeal fur first 
time,. A I ll (1930) Mad 541=125 I C 730, 
::lnd Rul (1930; Mad 922, 

—Pica of in convenience in pirtition 
suit if not raised in lower Courts cannot 
be taken in second appeal 23 U C 281=7 
O Jj J 538=50 { C 431, 

— Question of subrogation which 
cannot be determined withoiic r.jfereuce to 
facts cannot be raised in second appeal for 
the first time. AIR 1921 Oil 781=36 G L 
J 186=64 I C 266 

— Question whether parties constitut- 
ed joint Hindu family cannot be 
introduced as a new plea in second appeal 
3 Lah h J 137=66 I C 881. 

—Plea as to payment of interest 
being matter of fact cannot be raised or 
decided in second appeal. AIR 1921 
Nag 94=50 I C 7#9. 

—It is not open to the piffs to ask in 
second fq)peal for a retrial on an issue of 
fact which had not been raised or consider- 
ed iu the Courts below 43 I C 18. 

—Where a kndiord sued for injunction 
restraining certain tenants from impro- 
porlj using the land the tenants after 
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C. f. C .(lf08) SEC. imr iCofitd) , 

( 2i ). New plea (Co?^?cO 
( 28 ) Oliief pleas (Could} 

unsuccessfully settin^^ up pernianeiifc 
tonancy, cannot- in second appeal embark 
upon the biquiry as to whether pecuniary 
compcnsatiuii could be wutHcient instead 
of an 55 i C 95 1» 

— iieruand for rehoarin^^ on a new 
case raised— -If decree as made cori’oct on 
the issues raised and decided— Procedure 
in exceptional oases — Costs, party at 
whose iiisUince new issue raised to pav 
costs ill Cal 1104=20 ■ C ■ W‘ ■ N 1246=24 C L 
J 296=18 Bom L R 8S8=B1 M L J 745=20 
M L T 235=4 L W' 25i=(19i6) 2 M W N 175 
=14 A' L J 1009=37 1,0 760=43 i A 172 (P C) 

— Principal and Agent— Aimoi's heirs- 
— Suit by principal a<g:Ci!ist— ,Aeiu:d collec- 
tions b,v deceased — Suit fought in courts 
below on foot of— Coibo-iioufe which 
deceased curgiit to iuive made — Plea in 
second ap[Hjal id:--Nut aiiuwod 1-hiIC 106=1 
R 1932 A 693. 

— Sato-Uced — Absiduie rigrds in pro- 
perty e-uiive.'od by—J\P>rt;. ii.gee rights only 
conveyed by or— -Que.-t ioidas to — X(‘t 
ailowcii io b«j raisca 9 U W A' ,S35 ^838) 
zUi) I a 182=1 E 1932 <j Ml.lIrA L H 
ivH2 1) n'jl, 'j’r,t,ie-fer (d ]>r:>pcrty Act — S, 
41— Plya of buna iide transferee from 
ostetisible owner under— Xut allowed in 
second appeal for lir.d; time 34 B L il 35 1 
(355>I37 r C 367=A i M 1932 B 255.1 R 
i932 B 25f]rA L R 1932 B 229. Utider^ 
raiyat— idea of u ^>erso?i not being an— Not 
allowed, 36 C VV X 89, Agrcemetd:— Con- 
sideration fur — Absenct' of — Flea of— Xut 
allowed, because plea nut taken by defen- 
dant in Jiis writteFi siaiement and no 
distinct, issue on that puiid asked fur by 
him J37 1 C 231=1932. A L J 9=1 H 1932 
A 288= A I 11 1932 A 174=A L R 1932 A 
306 (31.1), Ah) new point will be allowed 
to be set uj) in s-ceond appeal such as that 
a decree set oil* ugain&t another decree 
■was not between the same parties which, if 
raisecd in the lower Court, w'ould have 
induced the decree -holder to execute that 
decree and to pay himself .1 L W 431=25 

1C f2J 

‘-ObJi;ctions to iinding and report of 
ComiuiKsioner not to be ontertaiimd for 
IliO first time in second appeal See 34 P R 
1915=26 I C 4f2 
not raised jfi [fiC pleadings 
!ior in the appeals not to be coFisidored— 4 
L B R 371. The mere recording of 
, «)e,r,ta!n,:.fintllngs of is not conclusive- 
in Bccoiid appeal iiidess the High Court 
is satisfied that thclow^er C^u.ud. has applied 
its mind to the evidence before it. A mere 
general statement that on a perusal of all 
the evidence in the case the Court is satis- 
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c II c. (tm) SEC. im (aoufd) 

( 24 ) Hew plea (Conid) 

(28) Other pleas (Oonid) 

lied as to a certain state of facts k mat a 
sufficient judgineiit within the meaning of 
the law and the High Court is bound to 
interfere if it feels their may have 
been a iulHcarrige of justice liy the 
CourFs failure to weigh ail the evi- 
dence before it. Decision on an nnpor- 
fcunfc point, e. g. Com mission oris report 
about iivdentiiy of disputed pluis, in 
a summary manner, without giving any 
reasons, condemned as involving a sirious 
error in procedure, A contention not faiily 
arising out of tlm pleadings and not 
litigated in either of the Courts below 
cannot, be allowed to be litigated on 
remand 2 Fat L J 8= 1 Pat L vV 188=191? 

■ ^ Fat 308=36 I C 599, 

^ — Damages— Aggravation of — “M aiders 
in— Flea of — Permissibility See 28 L 

R 320 (322 ) 

— Attestation-Preseiire of attestor at 
time of execuiioii cannoi be raised in 
second appeal for the first time see 24 51 
L J 534=19 I C 589. 

— Ev<ni if it was competent to the 
iiigh Court to remit a case for hearing 
on an issue not raised by the deft in thV 
pleadings or suggested in the lower Courts, 
this might be done only in exceptiomil 
cases tor good cause shown and on payment 
of all costs thrown away. That iii this 
case the Oovt. had .shown no ground 
whatever for the indulgence they claimed, 
as they did not suggest that they had been 
in any way taken by surprise or hat! 
discovered fresh facts which they were 
unaware of when the case was before the 
Lower Courts. 43 C 1104=20 C W N 1245= 
24 C L J 296=18 Bom L R 838=4 3. W 251 = 
(1916) 2 M W IN 175=14 A L J 1009=43 i A 
172=37 1 C 760 (F C)=31 M L J 745=20 M L 

T 235. 

( 25 ) OfijecticHi t§ jarisdicfwii. 

— See 24 ( 20 ) — New I'dea , 

(26) Orders passed in executkii Proceedings 
(1 ) Orders^- oofijlrmiutf or Sdi I mj 
' y execuUon SaUi 

— Dispute regarding execiitiou sale 
may be decided imder s, 47 read with O. 
XXI, -r. 90 wherein it m subject to second 
appeal or under s. 151 wherein there 
is no second appeal. A T 11 i92i Mad 
778=47 ■ 'M L J 549={1924) M W K 842=81 

I C 975. 

—Where the lower Appellate Couit 
found irreguiiuuty and inadequacy in price 
but also found that there was no evidehce 
to connect them, it is not open to the 
High Court in Second Appeal to hold as 
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c. P. c. ( 1908 ) SEC. 100 iCofitd) 

(26) Orders passed in Execution {Oondd) 

( f ) Orders confirming or Setting aside 

execution Sale {QoncUl) 

a mattor ol: law that the inadequacy in 
m-ice was the consequence ol the irregular- 
tiy 16 0 W N 227=U I C 401. 

—An order contirniing or refusing to 
contirm a sale under 0. sih r* 62j is app- 
ealable only as an order and no second 
Appeal lies. A I K mi AU 480. 

—Order of Lower xLppellate Court 
setting aside oxecutiou sale— Whether 
appealable, ^ee 15 -C L 89=16 ^ ^ ^ 

Order refusing to set aside sale- 

Decree-holder auction parcliaser-Rent 
suit valued less than Ks iOO be^ 

J 641=18 C W N 1266=27 I C 294. 

( 2 ) OrcZ< 3 rs pLLSsed in execution of ii 
d6Ci'oe> iu Cl SmixU Gciuse buU» 

—Small Cause suit-Execution pro- 
fpfdiii^s is not appealable. A I B 1924 
Mad ^7=18 L W 76^63 M L T 125=45 
Mduoo^ M L J 651=76 I C 750. 

—Small Cause suit— Order in execu- 
fcioQ— Only one appeal— No right of 
s^ond appeal-bee (19U) 2 M W N 585, 

—No second appeal not competent in 
suit itself can lie iu matters of execution. 
A 111 1021 All 50=45 A ^ 

—No second appeal lies in matters 
arising out of execuciou proceedings of a 
decree in a suit for less than K.s. 500 

25 I C 939. 

—There L no second appeal under S, 
102 C. P. C., in matters arising out of 
execution proceeding if the decree^ in 
question is for less than Es 500. 2J I 

- C 939. 

(27) Pleadings 

—Arguments opposed to pleadings 
cannot be entertained. 25 1 C 697, 

-Finding on point not pleaded at 
all cannot be accepted in second appeal. A 
I E' l93i Ail 2 1 9. A Judge of the Lower 
Appellate Court is not justihed in dispos- 
ina of an appeal on a ground which was 
noli urged for the defence and in respect 
of which the pld: had no opportunity to 
irive evidence. 44. C 567=35 1 C 638=22 

C W N 190. 
relating to amendment of 
decree cannot be urged, A I E 1924 Cal 
363=70 I C 173. 

—Amendment of decree regarding 
calculation of interest allowed yyheu time 
barred- Appeal filed thereafter \yithout 
raising objection regarding interest. Second 
appeal is time barred. L R 3 A 27. 


C. P. C (1918) SEC im (Gmiid) 

( 21 ) Piea^iifs {Ooncld) 

—Amendment of plaint— When allowed 
H@e 7'MLT 225=6 Ind Cas 288(1). 

and 6 Ind Cas 542 and 9 I C 774. 

—A Court of second appeal cannot 
order amendment of a plaint, especially 
when the pUl has not asked for it in both 
the .Lower' Courts and which mimndment, 
if allowed would mean the trial of the 
case deuovi). 59 P L R 

1915=10 1 C 387. 

—Omission to amend plaint to show 
cause of action against added parties— 
Point not taken in lower Court, bee 1 L 
■ ■ W ' 775=251 C 6il. 

'—Where a finding .of fact is arrived 
at by a wrong construction of the 
pleadings, and upon no evidence, the 
tindiag is liable to be set aside in .second 
appeal. ' . , SI I C 411. 

— Where the two Courts below exor- 
cised their discretion in granting the pill’, 
a lieclaration somewhat different from 
that asked for in the plaint, without any 
fo.iiual amendment of the plaint, the Court 
1 of vSecond Appeal refused to interfere iu 
! the absence of good reasons justifying 
I interference. 17 I C 315. 

I —Suit for rent as based on a com- 
i promise into suit for occupation without 
pllFs canseiit not allowable. 8 A L J 1087= 

, 8 1C 570. 

— Pleadings — Question as to cause of 
action— Practice, See 8 A L J , 922=12 

icjy. 

(28) Practice and Procedure 
See also cases under 0 42, v t, 

(1) General 

— Finding of trial Court accepted on 
grounds of appeal cannot be examined 
iu appeal though Counsel was careless in 
drdfting the grounds 21 F W R 1921=59 
^ ;■ ^ ■ .1 CM%. 

— Objection to jurisdiction ^overruled 
in the Trial Court— Objections not pressed 
in Appeal— No bar to its being taken ki 
second appeal 52 C L J 247= A I i 

1911 Cal 29. : 

( I -a J Adtiusdofi of fresh evidence 

—No fresh evidence ought to be 
admitted in Second Appeal when tlic 
point in respect of which the evidence is 
sought to be admitted was not raised in 
the Lower Court. 38 Mad 535=26 M L J 

449=25 I C IL 

— Appellant cannot be allowed to 
lead evidence in appeal. AIR 1922 Bom 
147=77 1 C 515..: 

—Evidence-Tender of fresh evideiu-e- 
Practice of High Cc^irt not to receive or 
consider such evidence. See 19 0 W H 
• ' 28|i:22 I C 185. 
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C P. e. (iW8) SEC. tm (CowM) 

(28) Pratice and Procedure (Vonid) 

(I -a) Adniissiot of fresti evidence (ConcM) 

— Aelmis'sion of fre'sh . evidence not 
‘permissible 8ee 2d C L' J ,Bl3-5! I C 452. 

(8) Vo?islderaiion of Gmdmm 


I C, P. C (1908) SEC, !@0 {Qonld) ■ 

!•(. 28 ) practice and Procedure {Qonkl) 

\ ( ^ ) Powers of AppeMate Court 

— Question of law will not be dealt 
with by High Court in second appeal if 
it is ciei ending on a finding of fact on 
evidence not led in the triai Court. A I B 
1923 Bom 254=25 Bom L B 245=12 I C 321. 


“—Consideration’ of evidence— Not 
allowed in second 'appeal A, I B 19.22 Pat 
16T=1' Pat 350=1923' Pat (Sup) 583=3 P 
L T 332=65 I C 666. 

—Court will decide' in second appeal 
only .admissibility of tbe documentary 
evidence and not their evide.otiarv value. 

A I R 1920' Cal 727=921 C !04. 

—Where an appellate Court admitted 
certain documents in appeal but did not 
base its finding upon them, its finding of 
fact will .not be disturbed in second appeal. 

A I 'R 1926 Mad. 864=92 I C 661. 

— The High Court wi.ll in second 
Appeal satisfy itself with regard to the 
Lower Appellate Court having applied its 
mind to the evidence on record and pron- 
ounced its fiiidi'og upon a coimideratio'n of 
the evidence ( 1912 ) M W N 175=15 i C 

190. 

(5) ConteniB of Judgimni of • Immr 
appdiaie court 

— Judgment of Appellate Court must 
eoiitain sufiicient material to show Higli 
Court that it has considered the evidence 
and duly considered the reasons given by 
trial Court in its judgment for coming 
to a ciontrary decision. A I E 1923 Fat 
•275=2 Pat. L R 32 Clv=75 I C 780- 

— Appellate Judge i.s bound to state 
clear iy his finclings. 

A 1 BT923 Cal 278=67 I C 9|8., 

— setting aside lower Court’s judgm- 
ent Court of appeal must state groonds^of 
disbelief in e'videnee and for not agreeing, 
with finding. A I H 1925 Cal 408=79 I C 

412. S. 359 

f:/j Duif/ of Appel lafe 


—The principle that a point of law 
can always he taken in second appeal is 
limited to rases where the print of law 
does not require a finding of fact to 
support it. A I E 1928 Fat 109=8 P L T 
. 850=105 ! 'C 33c 

— Discretion of the trial Court as to 
admissibility of secondary evidence should 
not be overruled except in a clear case of 
miscarriage. A I E 1924 Lab 303=18 P W 
E 1923=71 1 C 568. 

— High Court can in second appeal 
deal with finding involving question of 
principle. A I B 1921 Cal 604=35 C L J 

156=68 ! C 6m 

, —High Court, every time it differs 
; from the view of the court below on a 
‘ question of fact, must not seek out flimsy 
; pietexts for treating the question as one 
: of law, if it does parties will be encoura- 
ged to file second appeals on questions of 
; i'aei on the groui'id that evidence lias been 
! ignored, that .siifficieut weight has not 
been given to a particular document and 
! so forth, A I B 1921 Oiidh 98=24 O C 
i 221=64 I C 223. 

i —High Court can leave out of cons- 
I ideration * findings of lower Court not 
'j definite and 'not 'necessary for the case, 
i A I. .E 1929 'Uh. 653=1 nd Eu! ( '1929 ) 
{ Lab 949=129 I C 5. 

i { ^r-7 ) Prmike. 

I —Where the .first Court ^records that 
; ,a .f Jirty to a suit . has closed his case, there 
■ must be conclusive evidence of tho record 
: 'being wri.>ng before a party can attack 
the same, s'uccessf ally- The lower appellate 
couri ought', to dispose of all the .grounds 
raised in the meiuorandum of appeal before 
: ii',27'P'L E lOlTrlS P W .R 1914=23 

1C 352 (!) 


—Appellate Court must amend or 
upfioid the decree according to^^the findings 
of fact A I R 1922 Ail 192=29 A L J 

258=61 I C 866. 

-Exoerte vhknye beiifgon both skies true 
must oc cou.sidored by second Appeallate 
€<mrt. A I II 1925 Ail 24=47 A 243 *22 
A L J 1045= L R 3 A 55 Civ=S3 I C 27. 

—Legal points considered by first 
Court and' not by appellate must be soticed 
by High Court. A I E 1925 Oudh 506=12 
0 li J 382=2 O W N 529=89 I C 563, 


' ■ — An:, appt. will not be allowed to 
raise for, t-hc- first time in second ^ appeal 
the- eontention that a decree obtained by 
o.ne of his judgment debtors against the 
appt’s father, o.n 'whose death the appt. 
was broufhfe on- iha record as his ^ legal 
representative, cannot , ba . .set,, off against, a 
decree obtained f>v the appfc, in his own 
right. I L W 431= 21 I C 921. 

{ I ) Snjicmiceg of emkme. 

— i«f 11 (56)— Findings of fact. 
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c p. C. (1908) SEC 100 iOoM) [ 

( 29 ) Pfesaraption. 

•.Finding of fact where presumption of 
possession by entry in Record of Rights 
is disregarded, cati be set aside in second 
appeal. ' AIR 1928 Cai 7ol=:ll0 I C 445, : 

—Finding by lower appellate Court by I 
ignoring presumption arising from the i 
habits of the people, is substantial error | 
in law within the meaning of 8. 100. I 1 
Lah 206=113 P L R 1920 =56 I C 728. i 
—Ownership of blind alley may be i 
presumed to vest in owners of adjacent ; 
houses, but the presumption is not of I 
law but an inference of fact. A 1 R 1928 
Lah 709=108 ! C 610. I 
— Presum]»tion that plaintiff has i 
continued possession arrived at by plain- 
tiffs proving acquirement of possession 
under birt is conclusive. A I R 1925 
Oudh 170=81 I C 588. 

— Finding of fact can be interfered , 
with in second appeal, if no presumption 
of the nature illustrated in s. 114, Evi- : 
dence Act has been invoked bv lower 
appellate Court. A I R 1928 All 16=.5‘i A , 
145=25 A L J 833=106 I C 250. 
— Presumption as to the correct !i ess 
of entries in revenue records. I R 1932 I 

; ■ L 623 (2). I 
— Rebut tin. g correctness of Record i 
of Rights is more a question of fact than : 
of law. 65 ! C 527 (Cd) | 

— Tgnoriiig presumption under s. 114, | 
Evidence Act, when document is with ; 
obligor, is ground for second appeal. A I ' 
R 1030 Lah 443=12 Lah L J 21=Ind Rul , 
(1930) Lah 266=121 I C 730. | 
—Under presumption of facts referred ' 
to under S. 114, 111 (f) of the Evidence ; 
Act is to be drawn in a particular case 
or not is for the Court to decide A I R 
1921 Nag 116=17 N L R 25 
— Fresumptipn of probability drawn 
from evidence is one of fact. A I R 1930 
Lah 557= Iiid Rul (1930) Lah 599=125 

! C 327. 

— Whether evidence has rebutted 
statutory presumption is question of fact. 
AIR 1930 P 0 91=(1980) A L J 292=32 
Bom L R 380=31 P L R 145=31 L W 321= 
11 Lah 199=57 I A 86=51 G L J 518=59 M 
L J 53=Ind Ru' (1930) P C 124 (P C)=122 

I C 316. i 

— Whether evidence furnished by 
batwara proceedings is so valuable as to 
rebut presumption of the CGiTeetness of 
the Record of Rights is for the final 
Court of facts to decide. (1921) Pat 343=2 
P L T 343=63 I C 226. 
— Finding that presumption of 

correctness of entries In Record of Rights i 
is rebutted is one of fact. A I R 1930 Lah ^ 


"11 

C. h C. (19118) SEC, IQi iCoiik!) 

(29) Presuiiiptioii (C«)!ild) 

991=31 P L R 243=Ind Rul (1930) Lah 422 
= 11 Lalt 410=123 I C 271 
— Where finding of fact i.s derived 
purely from presumption-^, ernToctnesK of 
presumptions <fan be tested in secunid 
appeal A IR 1930 Omlh 17=l'ml Rul (1929) 
Oudh 472=118 I C Si8. 
— The High Court will not interfere 
in >i?cc:<)ncl Appeal witli a tindirjg of fact 
by a l)t. Judge merely because lit* fuiied 
to indicate sidfieiently in his jndgnumt 
that ho. gave as nineh weight in deiV mlimt’s 
iavoiu and against ihe piaintiil' io the 
presnri plifcn arising from the tson-prodne- 
tion uf a n^ni deed as the Judges of the 
High Coiu-t would have given to it, had 
they been tlse Judges composiiig the 
Court cf appeal, especially wheii the 
tif.ding js based upon other circumstances 
which in the opinion, of the i)t. Judge 
jusiified his hiniing. 1 L W 350=24 I C 383. 

— Ceniiineness of document 30 3’ears 
ohl — Pre.sumpUon— Question of law or fact 
— Fimiiiig of Lower Courts. See 26 I C UT. 


( 30 ) Privy Cotnicih 

— iPrivy Council like the High Court 
is bound Ijy a finding of fact by lower 
Appellate Cfiurt. A I’R 1928 P C 219=28 
L W 204=32 0 W K 1146=48 0 L J 415 

= 111 I C 240, 

—Finding of fact based on credibility 
of witnesses and demetusoiir— Unsiieces.s- 
fui party seeking to rever.se decision has 
heavy burden to di.scharge— Ihirden not 
discharged but finding reversed— Privy 
Council rc.stored trial Court’s finding?,. 4 

! R 1930, 

— Decision on a nice question of fact 
and law carries great weiglit— Execution 
sale— .what passes. See 37 Mtul 22=24 M 
L J G52=(19U) 2 M W K 328=10 M L T 
298=0 I C 389. 

—Privy Council— Concurrent ilndirigs 
of fact— prificiple of if applicable to a 
ease where there is no evidein.^e to support 
the evidence i!i the courts in India See 
41 Cal 972=41 I A 110 (P C). 


( 31 ) Questions of fact 
— See 11— Findings of fact. 


(32) Refusal by lower appellate Court to 
e.ttend time for filiof appeal. 

— Where the Judge of the Lower 
Appellate Court hag not brought his mind 
to bear on the, question whether there 
was ^sufficient cause for extending ' the 
period for preseatiog an appeal in his 
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(31 ) Refusal by lower ’appellate Court to j ( 33 ) Reoiaiid. ' 

exteod time for flllsif appeal (Concld) . ■ —Certain evidence, improperly rejected 
Court, 'tlie question can be considered in [ by lower Court, High Court uO remand 
second appeal by the Chief Court. 77 F icase. S. 103 widens power of High Court 
R li)17=147 P W R 1917=42 1C 343. I to determine, issue- not-: determined by 
— Where the lower Appellate Court | lower Court. A I H 1922 Fat 117=3 P Ij 
in the exercise of its discretion after I’ 303=65 I C 536. 


considering the whole case refused to act 
under S. 5 Limitation Act and dismissed 
an appeal as time barred, no second appeal s 
would lie. 9 ' A L J 292=14 I Q 59. revers- i 
ing 8 A L J 793. : ; 
—Where an order on petition ^ of i 
ppeal was as under: “The appeal being | 
time-barred is not admitted” the appeal I 
should be held as dismissed and the order | 
is appealable as a decree. AIR 1926 i 
Cal 1105=44 G L J 44=30 C W N 926=98 ' 

1C 748. i 

— Appeal friun decision of appealate 
Court rejecting an appeal as time-barred 
Is a second appeal, 36 Born 613=16 Bom 
L R 516=25 I C 369. 
— Exercise of discretion in allowing 
extension of time under s. 5, Limitation 
Act, is a pure question of fact. AIR 
1931 Ail 28={1930) A L J 1256=Ind Rul 
(1931) AU 298=130 I C 840. 
— Where the lower Appellate Court’s 
reasons for declining to extend time under 
s. 5 Limitation Act, are untenable, the High 
Court can interfere in second appeal, Ind 
Rul (1930) Lah 351=122 I C 573. 
— Where an appelhnit’s pleader falls 
ill on the day of hearing and time is 
given to engage another pleader, but the 
pleader so engaged does not argue the 
case but applies for time which is not 
allowed and the case is proceeded -with, 
the order of the Court refusing to allow 
further time is not open to second appeal. 

10 hid Cas 214 
—Where the lower Court found that 
no case had been made out to extend 
time of limitation under s. 5 of the 
Limitation Act no point of law is involved 
in the appeal and there can be no 
interference in second appeal. AIR 1931 
AH 28 (1)=(1930) A L J 1256=Tnd Rul 
(1931) Ail 298=130 ! C 840 (2). 
— Non-exercise of discretion under s. 
5, Limitation Act after appreciat; ni and 
consider xtion of such facts as are relevant 
and after application of right principles to 
those facts is a matter to be interfered 
with by High Court in second appeal. A 
R 1926 Lah 442=94 ! C 396, 
— Limitatiou—Excusing of delay in 
filing suit or appcal—Matter for the dis- 
cretion of the Court below—No interfer- 
ence in second appeal 88 E 1916=132 
P L R 1916=43 P W R 1916=33 I C 67, 
Extending time- Whether sufficient cause 
existed or not— No intcrforence in. See 
20 OWN 1303=35 I C 888. 

li. 41. i\) ii*?- (y>) 


—Inadmissible evidence which is at 
least material part of the basis of tha 
finding, though it may not be the maia 
part of it renders remand necessary. A 
I R 1923 Nag 107=18 N L R 182=77 I C 911. 

—Omission by lower Appellate Court 
to consider report of Commissioner in 
boundary dispute justifies second Appel- 
late Court in remanding the case. A I R 
1922 Pat 562 (2)=3 P L T 483. 

— Where the finding of a Bubordinate 
Court is based on documentary evidence 
as well as in the statement of a witness 
and the High Court, on second appeal, 
finds that the documentary evidence does 
not support the conclusion, it will not 
act on the assumption that the Court of 
appeal would have come to the same 
conclusion apart from the document, but 
will remand the case for a fresh finding 
on the questiun, (1912) M W N 821 = 15 I 

.. C 193. 

— Interference in second appeal is 
allowable wher. in the opinion of the High 
Court, the findings were such that no one 
would have come to unless he was per- 
verse. In such cases, the best course is to 
remaud the case. 1931 M W N 102. 

—Sufficiency of evidence necessary to 
arrive at finding cannot be generally ques- 
tioned. Case cannot be remanded if deci- 
ded by lower Court on other grounds. A 
I R 1924 Cal 1042=40 C L J 39=78 I C 219. 

—Case must be remanded if certain 
evidence has been refused. A I R 1925 
Cal 1034=41 C L J 374=86 ! C 734. 

^ — Challenge in second appeal of the 
finding of lower appellate Cour • on reman- 
ded issue is permis.sble 13 L 31=137 I C 
873=33 P L li 363=1 R 1932 L' 390=1932 P 
C:L 240 (243) (Giv)=A L R 1932 I 240(Civ). 

— Small question of :fact such as 'dama- 
ges can be dealt with to avoid remand. 
A I E 1931 Cal 129 {2)=34 OWN 95l=Tnd 
Rul ( 1931) Cal 332= 1 30 I C 140. 

— Where an appeal is remanded in 
secord appeal, it is not open to the 
Lower Appellate Court to go behind the 
findings of fact, arrived at on the previous 
occasion which are not set aside by the 

High Court. 31 M L J 257=33 I C 91 

— The Courts below dismissed the 
plff’s suit for possession of a certain i ind, 
having found that the piiPs father had 
abandoned the same, for there was a mort- 
gage by Fiff’s father in favour of the deft 
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(33) Remand (Contd) 

which he had failed to redeem. Held, that 
the alleged mortgage was nol by s 
father, nor of his share, and. even if the 
mortgage were by him, it would not esta- 
blish abandonment within the period of 
limitation prescribed for redemption The 
case having been decided on a misunder- 
standing of facts was remanded for re- 
decision. 99 P L R 1016=36 I 0 221=184 

P W R im. 

— In an appeal against an order of 
remand the appellant’s only grounds to 
attack the judgment are those which 
would be available to him in second 
appeal. AIR 1926 Mad 475=91 I C 462. 

— Compitency of remand against 
Decree of lower Appellate court while 
confirming the decree of the first court 
dismissing the suit, but purporting to give 
liberty to bring a fresh suit-— if appealable 
as an order of remand. 31 1 C 940. 

—An appellate Court is not bound 
in law to direct a fresh local investigation 
even where it is dissatisfied with the map 
and report of the Commissioner appointed 
for a local inquiry. And when, without 


the High Court will remand the case 
for redecision of the appeal. S5 I C 233. 

— -A decree was passed against B 
and C in favour of k only. B preferred 
an appeal against the decree. The Appellate 
Court dismissed the suit. A presented 
a Second Appeal against this order hut 
he did not make C a party to the appeal. 
The decree of the Lower Appellate Court 
was reversed and the appeal was remanded 
for fresh disposal, After Remaiid, the 
Lower Appellate Court passed a decree 
ill favour of A. C appealed against this 
judgment: Held, that the appeal by C 
was incompetent, that although the Lower 
Appellate Court had power, if it thought 
fit, to pass a decree in favour of C, it was 
, bound to deal with the case except 
in so far as the parties to the appeal was 
concerned, and that C could not be 
said to be constructively a party to the 
appeal before the Lower Appellate Court. 

61 I c m. 

— Remand in suit under Rent Act- 
Agra Tenancy Act-Maintainability. See 

16 A L J 711. 


(34) Res Judicata, plea of 

■See 24 (27)— New plea. 


be interfered with by the High Court. 
23 C W ]sr 593=27 C L d 599=45 I C 408. 

—Where an Appellate Court decided 
an appeal, holding erroneously that a copy 
of a chitta, which was admitted without 
objection in the first court was not 
admissible in evidence. Held, that as the 
Appellate Court had come to a conclusion 
without considering evidence which was 
legally admissible, the case should be 
remitted for reconsideration 41 I C 71. 


(35) Review 

— See also under 0 47, r. 1 

— Decision that a particular question 
is not in dispute cannot be attacked m 
second appeal— Proper procedure is review 
or the Pleader should bring it to the 
notice of the Court. A I R 1926 Cal 941= 

95 I C 300. 

—High Court dismissing second 
appeal— Discovery of new evidence there- 
after— Application for review of judgment 
cannot be entertained— Question whether 
the record has been rightly or wrongly 
framed is one of fact. AIR 1923 All 
541=45 A 458=21 A L J 377=L R 4 A 
416 Civ=73 I C 1016. 

—Where finding of facts are set out 
in detail and are then summarised in the 
statement of an affirmative proposition, 
the affirmative proposition if not entirely 
a finding of Lw, but is a mixed finding of 
fact and law, and if the conclusion is one 
which could not be arrived at upon the 
findings of fact upon which it is based 
without misdirection in law it can be 
reviewed in second appeal. 36 I C 996. 

—Where the Lower Appellate Court, 
though in a somewhat summary judgment^ 


—Where the lower appellate 
does not appreciate or realise the 
eftect of the admission by the pies 
a party, and decides the case ag 
party, the case must be remanc 
that Court in order that the 
might be reheard on the 
that the admission in question ^ 
fact made in the Trial Court. 44 

■o" .3 ^ on a mortgage 

Hindu father where the trial Com 
in favour of the mortgagee on the qi 
of necessity, and there is an api 

n opinion ( 

Appellate Court on the noint : 
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cai3a6 to, the conclusion 'that „ the .evidence 
was ' not sufficient to rebut the ^ presumption 
of correctness of the entries in a record 
of right held that the conclusion was one 
within the exclusive competence of a final 

Court of fact and that the High Court 
having only a iimiteci jurisdiction in second 
appeal, could not review that finding of 
& ' 22 O' W N , 449=45 I C 65. 
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( 37 ) Small Cause Suits (Conkl) 

— Second appeal lies against a decision 
of lower Court on application for ascertain- 
ing mesne profits in so far as the Court 
declines to aseeriain mesne profits and 
ho^ds that the claim is beyond time. A I 
E 1928 Bom 286=52 B 860=30 Bom B E 
■ 503=109 IX '734. 


( 36 ) Eevision. 

—Second appeal cannot lie against 
order of lower appellate Court in matter 
not open to first appeal— Eemedy, is by 
way of revision. A I E 1921 Mad 612= 

41 M L J 54=14 L W 85=( 1921 ) M W N 

487=63 1 C 730. 

Decree for rent for less than Es. 100 , 
—Ho second appeal though case within S. ; 
47, C. P. C —Only remedy, interference ; 
in revision. Bee 18 C VV N 1016=23 I C 981 , 

—And where a second appeal ; 
is preferred but does not lie under the i 
law. it can nevertheless be treated as an ! 
application for revision. 4 0 I J 374= i 

41 I C 125 I 

—Bo where a revision application ' 
was, altered into second appeal the Respfe. : 
took the objection that when the altera- ; 
tion was made, the appeal was barred i 
Held, that a» the appli-cUion presented ; 
to Court was within tiir ^ aiid complied,! 
with all the requirements of law for a ^ 
second appeal, the appeal might be taken : 
to have been filed as on the date of the i 
application and the insertion of the wrong ; 
section of law did not deprive the ap- i 
pelknts of their right to appeal 34 I C. ■ 

264=( 1916 ) 2 U B R 106=10 Bur L T 10. 

—So also where no secorni appeal lay 
from the order dismissing deft’s cross 
objections, but that the cross objections 
having been dismissed on erroneous 
£?round, there was a case for interference 
lu revi-on. 20 P E 1918=44' I C 812. 

—Bo also where a person who has a 
lien on property which is attached and 
p^ociafoied for sde, informs intending 
purchasers of such lien and a purchaser 
binds in spite of the warning, the pur* 
cliaae is subject to the lien. The deci- 
sion of a lower Court which is arrived at 
after a due cousideration of the facts and 
the kw applicable thereto, even though 
erroneous, caimot be interfered in revision. 

4 Bur. IT 142 =12 '1 C 855. 


(37) Small Cause Suits 
—Bee cases under B. 102* 

—Original framing of ^ the suit deter- 
loiine® the question of maintainability of 
teocoud appeal II I C 493* 


(38) Miscellaneous 

—Appeal to the High Court under s, 
142 (3), Calcutta Municipai Act, is not a 
second appeal under s, 100 CPC ,and 
hence is not restricted to only question 
of law. A IE 1925 Cal 450=47 0 LJ 
315=32 C W H 378=109 i C 618. 

—Civil Courts have jurisdiction to 
partition houses in abadi. A I E 1927 
^ Oudh 215=104 i C 910. 

—Decision of District court on 
appeal from Forest officer*— Second appeal 
to High Court— lies. See 39 Mad 617=43 
I A 192=35 I C 902 (E C). 

— Futijab Courts Act Ss. 39 (c) and 
40-- Order in winding up proceedings. 
See ' 4-5 P L E 1914=22 I C 250. 

— Proceeding under s. 105 B T Act-*S-' 
econd appeal — See 9 ind Cas 493. 

—Appeals under s. 11, Burma Courts 
Act supplement those under s. 100, 
Civil Procedure Code. A I E 1931 Bang 
56=8 Rang 485=Ind Eul (1931) Hang 50=128 

1C 834. 

—Official records*~Evideiitiary value- 
interference in second appeal— See 22 M 
L J 393=14 I C 1007* 

—Preemption suit— Further appeal— 
•Jurisdiction— Talue during pendency of 

■ ■ suit'-See 68 P W E 1912. 

— Eegulation lY' of 1827 (Bomlniyl 
! meaoing'of— Same as Second Appeal^ Yiji- 
chur Court see 38 Bom 340=23 I C 617=16 

Bom I R 75* 

—Suit embracing two or more dis- 
: tinefe subjects— -Yalue for Court-fees and 
for appeal— Eight of furthei’ appeal— Sec 
■41 P E1:910=65'P W 111910=6 Ind C*h 
.7,15=56 PIE' 1910* 

■—Competency of second appeal against 
. decision c*f the District Court in a suit for 
i damages for illegal distraint under H. 213 
of the Estates baud Act. Bee Mad 655; 

I 1. \Y 89=24 I C 754* 
—Order under S. IT of the Chota 
’ Hagpur Tenancy Act— Decree of the Judi- 
cial Commissioner on appeal Whether a 
, Second appeal Iks. Bee 39 Cal 241=13 1 C J93. 

, . —Decree against . wrong representative 
—Execution and delivery of property— 
Sufostitutiou of rightful representative' 
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C. f. C (1908) SEC. 100 (Contd) | 

( 38 ) Miscellaneous {Concld) 

Kestoration of property* see 222 P L B 
19i4=:123 P W E 19U=24 rC 941. 

— Order directing abatement— See 12 
A B J 1113=25 i C 643. 
—Quaere: whether the question if 
from a I '>ng payment, a legal origin should 
be presumed not is a question of law or of 
fact. 13 M L T 351=(1913) M W N t86=l8 

i C 298 


C. P, C. (1908) SEC. 102 

Synopsis. 

{ 1 ) General Priniples 
( 2 ) Applicability to Execution Pro] 
ceedingS 

( 3 ) Illustrations of suits which are 
and which are not Small Cause 
Suits 

( 1 ) Awards 
( 2 ) Suits for accounts 
( 3 ) Suit for Gortribntion 
(4) Suit for damages 
( 5 ) Suit for declaration and share 
of produce or value 
( 6 ) Suit for main tena ace 
( 7 ) Suit for mesne profits 
( 8 ) Suit for profits or income 
( 9 ) Suit for rent 

(10) Saits for cess or other dues. 

(11) Suits relating to immoveavie 

property 

(12) Suits relating to moveable pro- 

perty or value 

(13 ) Suits relating to trust 

(14) Suit to recover marriage presents 

or damages for breach of 
niarriage contract 

(15) Suit to recover money 

(16) Other Suits 

( 4 ) Order, Second appeal from 
( 5 ) Pecuniary Limit 
( 6 } Practice ” 

(I) GENERAL PRINCIPLES. 

— Small Cause Court decree passed in 
review is appea^ible only on point of 
granting review and not merits. A I E 
1921 Lah 124=3 Lah LJ 166=60 i C 259. 

— Second appeal barred in suit where 
value is IJow Es. 500, and plaint dis- 
closes Smi \l Cause Court nature. 5 0 W 
N 240=108 I C 898. 
---The amount claimed in plaint and 
character disclosed in plaint determines 
whether suit of the nature of Small Cause 
Court. A I E 1924 Cal 405=51 G 62=28 C 
W N 6=80 1 C 317. 
— is the nature of the suit 
mined by the character which it may assume 
in m course of and after the triTby 


C. P. C. (1908) SEG. : 101* , (Qonki) , : 

(I) General Principals (Conid) 

operation of findings by the Court, AIR 
1924 Mad 844=20 Mad L W 321=1924 Mai 
W N 691=82 ind Cas 121 
—See also 1931 All 505=132 lad Caa 
564 and 50 I ,C 629. 
—In other words, the test in deciding 
whether a second appeal lies or not is to 
be found in the nature of the suit and 
not in the powers of the Court which 
tried the suit Thus where the Munsif 
having Small Cause Court powers to try 
suits upto Es. 250, tries the suit for Rs. 
500, which was cognizable by a Court of 
Small Causes as Munsif, still no second 
appeal lies. A I E 1931 Oudh 49=Io(i Riil 
(1931) Oudh 94=7 OWN 1112=129 1 C 174. 
vSo too the course of. appeal is determined 
by the character of the plaint as originally 
made and is not affected by the plaintiff 
subsequently dropping or being unable to 
seek relief with regard to a part of his 
claim. A I E 19.S Lah 764=Ind Rul (1929) 
Lah , 442=115 I C 858. 

—See also 49 B 596=27 Bom L R 
637= A 1 R 1925 Bom 440=89 | C 59. 

—So the withdrawal of a prayer for 
sale ill a suit on a mortgage-deetl does not 
in any way affect the ‘ question of the 
: maintainability of second appeal, 22 M L 
eJ 47= 10 M L T 528=(19n) 2 M W N 
587=13 I C 174* 
So that if a case is of a Small Cause Court 
nature, though for special reasons it cannot 
or has not been tried in a Small Cause 
Court, no appe lilies -7 Bom.. 100; 12 All, 
579; 15 Mad., 98: 15 Mad , 298; and 10 M 
L T 500=12,1 C 957. a g. a 
Small Cause nature suit tried on 
regular side A I E ln22 Mad 352=42 M 
L J. 118=14 L W 349=66 I C 207. 

—See also 21 I G 120=40 C 537 
and 37 Ind Cas 92=39 All 101=14 AU L J 
984; and A I E 1028 Nag 136=107 Ind Gas 
193; and A I E 1925 AU 821=87 Ind Cas 
659; and 1 I G 543=33 M 323=6 M L T 
121=20 M L J 718; and 19 I G 362=11 
A L J 360; and 3 I 0 816=33 Bom 664=11 E 

Boml R 817* 
—And a return of plaint by Small 
Cause Court does not coiiv'art the nature 
of suit-3 IT P L E (J C) 18=8 0 L J 391 

=65 I C 7* 

t A I E 1929 Mad 781=Ind 

Eul (1930) Mad 2=120 I 0 370. and AIR 
1928 Nag 136=107 Ind Cas 193. 
—So also the transfer of a suit under 
s 23 does noc and caiiaot change its 
nature which is the tost under s. 102, 
Civil P C a second appeal is barred. A I 
E 1926 Mad 622=23 L W 518=94 I G 77, 
nor the character of the mit altered 
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C. P. C. (ifCIS).SEC (Contd) , j 

(I) General principles. {(Jonkl). \ 

by the subsequent auieudiog Act passed ! 
at the time of the second appeal : 4.5 
Ind Gas 11=55 Mad L J 377=:^^,] Mad , 
L T 255=11)18 Mad W N 238=8 Mad L 
W 374, nor by incidentai deiermination 
of title A i R 1925 Ail 821=87 ind Gas 
859. see also 20 1 G 974=37 Bom 675=r> 
Bom L R 773. and 16 1 G 201=23 M L J 
193=12 M L T 206=1912 M W N 810; and 
A I B ■ 1921 GM 380=33 Gal B J 384=63 
Ind Gas 520. and A 1 ’R 1926 Mad 656=23 
M B W- 520=92 Ind Gas 899=1926 Wl W N 
528 and 31 I Q 5=il N L 160. 
—nor does ■ the ■ ultimate' iinding 
affect the nature of the suit as bronglit; 

15 G B J‘ 49=0 I e for. 

And a mere addition of; a prayer for ,a 
relief: by way of declaration <ioes not alter 
the character of a suit svhich is of a nature 
cognizable b,v a Small 'Cause .Court, so as 

■ to give a party a right of ''.second appeal' 

which is prohibited by the terms of' S. 
102 ',.0. P. Code. Where.' all the relic is' 
which the plff, claims .. in a suit can .be 
obtained without asking for a declaration, 
the mere,, addition o,f a .prayer for a 
declaration does not prevent the suit from 
being a suit cognizable by a Small Cause 
Court. 41 I, C 617.' 

— Whether prayer ,, for ma,ndatory 
injunction Ghaiiges the nature of Small 
Cause suit ' see A '' I R' 1922 Ail 241= 

66 I e 613. 

—Suit' does not cease’ to be a Small 
Cause Suit ,:' and no seco.Qd appeal lies 
though mcidentaiiy a question, of title was 
raised by the defendant and thence 
'suit tried on original side. ' A I R P»29 
Mad 389=Iii.d Rui ,(1929) '' Mad 498=30 ' B 
W 365=116 I C 114. 

— Suit for rent or' .damages' for .use 

■ and occupation even if ' tried in_^ original 
.side as question of , title raised— - iNo second 

' appeal lies. AIR ,1929 IV id 525= , Ind 
Rui (1929) Alad 930=119 I C M, 
—See also AIR 1928 Nag 136=167 

I C 193. 

—The section will, thus apply to a 
case in which the Goarl wli'ch entertained 
the suit kdid no judsdiction to take 
cognistnce of it as where a Small Cause 
suit is brought on the regular side. 26 A 353. 
See also 32 I C 70. 

—For the purposes of S. 102 0, P. 0. 
the nauxic of the suit must be determined 
from the claim as laid, wiiiiout regarti to 
the nature of the defence. The suit being 
akin to one for damages against a 
trespasser, a second appeal was barred. 

12 N B R 47=32 i C 9% 
— In a suit filed in the Sm ill Cause 
Court for the recovery of cerUln M.ih.i- 
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C. I\C (19.08), SEC. ill (Cowl^l) , , 

(I ) General Principles (Con^d) 

brahmai'ii offerings the plaint was ret’urnecl 
lo be presented oi! the regular side as Bm 
defeudant denied the right of the plainiiff 
! to receive the funeral offerings in dispute, 
The *suit was tried r 4 a regular suit and 
, there was also rn appeal before ihe' 
Oi strict Judge. 11 eld that the suit 
remained a suit of the nature cogidzable 
by a Court of yiiinJiCauses and tii d under 
' ,8. 102, no second appeal lay. 23 O U 117 

=57 I C 557 

1 .', —So , the form of the suit at a subsc 
quent stage does not ailVei: ami 
■ whe.re.a suit 'was brought for the rale 
of the hypotheca and a personal decree 
but ' the ', p.rayer for the sale Was subse 
quentiy withdrawn, held: that a HCeond 
appeal lay. 22 M L J 47=13 I G 174= 
(1,911) 2 M W N 587=10 M. B T 528. 

See also ■ 43 i C " '493. 

—Where a 

plaint alie,ge'd r criminal offence under 
Chap XVII,^,I\'ard Code, and no question 
was raised in trial Court that it wm not 
cognizable by the Court on the regular side. 
Held, s, 102 did not apply and second 
appeal lay. A i. 111931 Oudh 4U=80 W N 
IQI'9. .Plair'd aliegations coming under Act 
35 (ii) of Act IX ' of 1887-.Buit .tried on 
regular,, side wi'iho'ut objectio.n " by d.efe 
odant”Secon.d appeal lies, .thoixgh p,h;{lnt 
allegations subsequently appear" ,t.o i'..ve 
been desig'nedly' ' made. '8-0 W N 1019= 

' 135 I C 889= A I R, 193.1 0 411, 
—Where plaintiff , brought a. 'suit for 
ejectment and .recovery of rent below Rs. 
500 but abando.iis 'case of ejectment, 
second appeal is not barred. 'A I' R 
. . 1928 L 761, 

— Bmaii Cause^ Court I'iature suit 
decided by_ Munsif without objection Icing 
'taken— Objection to second appeal caimot 
be raised. A I B 1931 Oudh 136= Ind Rui 
(1931). 107=7 O W .N 1079=14 R D 664= i If 

■ ',' i C 3IL 

—A suit excepteu under Seh II of 
Pro. Sm. G C Act 1887 :s not Ooe o'f 
gmaii Cause nature: 33 ind Cas 768 AIL 


( 2 ) APPLICAIMIITY TO EXECUTION 
PSilCEElllMGS. 

—The ^torm ‘suit’ hi S in2 of the 
Code o! Civil lh*ucedure is not usmi in a 
restricted seusi. Ct iuciudes nut merely tim 
procoedifigs in the suit up to the stage 
of decree but coinprebciids also the pro- 
cGcdiags in eiacniiuu of the decree, 
Bxecation is not coaxpieted till tlie sale 
has been confirmed. No second appeal 
lies under S. 102 of the Codci of Civil 
Procodure against an older obtained iu 
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c. P. C. (If08) SEC. i02 (Gmitd) 
it) Application to execution Proceedino? 

(Contd) 

execution of a decree passed in a suit of 
the namre cognizable by ttie Court of 
Small Causes when the amount or value of 
the subject matter of the original suit 
does noii exceed Rs. 500. The question 
as to the status of the decree -holder 
namely whether he can rightfully c’lim to 
be the representative of the original 
decree-holder is a question relating to 
execualoa of decree within the meaning 
of S. 47 of the Civil Procedure Code 16 
0 L J 96=16 1C 975. 

—No second aiepeal lies against an 
order in execution of a decree in a suit, 
valued at less than Rs. 500, of the nature 
cognizable by a Couit of Small Causes. 

10 I C 412. 

—For as a general rule no second 
appeal lies from any order made in the 
execution of a decree which is not itself 
open to second appeal. 11 N li R 99=29 

1 C 740. see also 12 C P I R 12 and (1911) 

2 M W N 585=12 1 C 959. and 18 I C 245 
and 18 A m F B=A W N 1896, 160. and 
23 I C 930. and ( 1917 ) M W N 93=5 L 
W 701= 37 I C 673. and 1917 Pat. 80=3 
Pat L W 132=43 1 C 15. and 5 0 L J 187= 
46 I C 82. and 54 I C 429 and AIR 
1925 Mad 742=48 M L J 499=90 I C 794. 
and 46 A 73=21 A L J 86i=L R 4 A 591 
Civ=A I R 1924 Air 263=79 I C 605. and 
45 M L*' J 651=18 L W 739=33 M L T 
125= A 1 R 1924 Mad 367=76 I C 750. and 
(1923) M W N 406=45 M L J 210=18 L W 
n=A I R 1924 Mad 32=73 I G 956. and A 
I R 1926 All 345=95 I C 292. and A I R 
1921 All 55=43 All 403=19 All L J 72=60 
lud Gas 831; and 42 Ind Cas 711=45 C.d 
519=26 Cal L J 325=22 Gal \V N 446 and 
AIR 1924 Mad 32=45 M L J 210=18 M 
L W 17=19 23 M W N 406=73 Ind Cas 956 
and A I K 1924 All 263=46 All 73=21 
All L 861=4 L R A (Civ) 591=79 Ind Gas 
605 and 30 Bom 113=7 Bom L R 641 and 
8 0 C 405 and A, I. R. 1926 All 345=93 Ind 
Gas 292 and A, I.R. 1924 Mad 367^ 15 M L J 
651=18 M L W- 739=33 M L T rj5=76 lad 
Cas 750 and A I R 1927 All 740=103 Ind 
Cas 344 and AIR 1928 Bom 534=30 Bom 
L R 1447 and A I R 1921 Cal 242=34 
Cal L J 477=67 Ind Cas 6 and 11 C W 

N 861 and 30 M 212=17 M L J 376 

—Application under 0 XX [, r 71 for 
less than Rs. 500 is of a Small Cause 
nature and no second appeal lies therefrom 
AIR 1921 Bom 229=45 B 223=22 Bom 
L R 1193=59 I C 192. 

— In the ease of execution proceed- 
ings the test of maintainability of second 
appeal IS the value of the suit and not 
tfi8 amount sought to be recovered 


C..P. C.:(I908) SEC. I02...(eo«lci) ' 

(2) Appllcatioi to execfitiOfi Pfoceedittp 

, . (ConcM) 

A I R 1922 Lah 290=3 Lali 141=28 P W R 
1922=61 I C 718. 
—Though the Court executing the 
I decree would be supposed to have passed 
' the decree second appeal would not lie 
on order in execution in case where Small 
Cause Court decree is transferred to re- 
gular Court for execution. AIR 1928 
Bom 53'{=Ind Rul (1929) Bom 269=53 B 
646=30 Bim L R 1447=114 I C 861. 
-See also 103 I C 349=A I R 1927: 
A 740; and 67 I C 6=J4 C L J 477. 


( 3 ) lllustfations of suits whicli arc afid 
which arc not Small Cause Suits, 

( 7 ) Awaj^ds. 

—A suit to enforce an award ii not 
of a Small Cause nature. AIR 1924 
Rang 192=1 R 700=79 i C 7i8. 
—Suit for declaration of award being 
yoid for money subject of the award— 
Suit not of Small Cause Court nature 
owing, to ' existence of awards— Second 
appeal lies. A [ R 1928 Rang 173=6 R 238= 

lir I C II. 

( 2 ) Suit for Accomits. 

—Suit for specilic .sum between 
Principal and Agent when accounts 
between them have yet to bo settled, is 
suit for account within Art. 31. 3 xM L 
W 143=(1916) 1 M W N 162=33 i C 16, 
— Suit for partnership account with 
an alternative prayer for the dissolution 
of the partnership, sea 13 A L J 58=27 

I C 629 

—As to what is a suit for accounts 
within art 31 of Pro. Sm. C C Act see 
13 I C 159=1912 A WN 36=1! M L T 13. 
and 28 M 394 and 20 I C 5i8=24 M 
L J 693=14 M L T 46=1913 M W N 879 
and 11 10 15=195 F L B 1911=140 l> 
W R !9I!. and 33 Ind Cas 16=3 M L W 
,, . i43= I M W N yf.- 

—Suit for recovery of speoilic sum of 
money whether a suit for accounts because 
accounts have to be incidentally referred 

I 14 1 O 573. A Nuit account is not 
of ■ „ Uause nature 21 10 

j 537=18 C i, J 260 see also 10 I C 8ai=24 C 
■i . . , IJI8I.V, 

{ ^ ) ouif for Contribution. 

Arts 41 and 42 exclude suits by 
i oosharers in joint property for contribution 
i the oogaisauce of a Small Cause 
I Court; as also a suit by co-mortga<^or 
see 4 I C 59 and 27 1 0 56=19 G w“N 
I 458=20 C h i 200. 
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C. K C. (iMS) SEC. IPI (Cenid) 

(3) Iliostratloiris sisits are mi 
wliicli are « 0 t Small Caase Suits {Crndd) 

(3) Suit for'XontriPutioii (CojicR) 

—Property does not cease to be 
joint because enjoyed by the sbarers 

separately — IB ;A Ij J 452=28 I C 587. 

— The fact that the recorded tenant 
transferred his share before the whole 
amount sued for fell, due, , does ' not put 
the suit , out^side the scope of Art 41. 17 
C. 'W N 975=17 C L J 179=17 ■ I C 902. 
Suit .by purchaser from a , joint,' owner 
mortgagor, see A. I B 1928 C ■ 593= 

55 C 1193. 

— Piif sued to recover from deft his 
landlord the whole amount paid by him to 
save the property denying ail common 
liability^ or in the alternative for 
proportionate amounts which alternative | 
claim was allowed, against which there 
wjis no appeal Held, hat this was a 
suit for contribution exempted under Art, 
41 of Prov. S. C. Courts Act. 23 C L 
J 125=32 1 C 203. 

—Suit of Small cause nature— Cont- 
ribution— Maintenance decree against three 
persons— Liability of other two on default 
of the former — Suit to recover amount 
paid by the former*— Cognizable by Small 
Cause Court— No Second appeal See 16 

A L J 44. 

— But a suit for amount of rent 
due by deft paid by piff is not a 
contribution suit and second appeal lies 
18 C W N 1308. 

—Suits for contribution not falling 
within arts 41 and 42 of Pro. Small i\ 
C. Act are suits of small cause nature 
A I B 1926 Ail 456=94 I C 949. see also A 
I R 1924 Mad 790=19 M L W 547=1924 
M W N 478=80 ,lnd Cas. 353. and 28 A 292 
=1906 -AWN 6=3 A L J 6 and 15 I C 
218=1912 M W N 384=11 M L T 188 and 
24 I C 28=1 0 h J244 and ■ 4 A L J 54B 
=1907 A W N 230 and 29 I C 245=13 A L J 
632 and 30 M 212=17 .M l J 376. Joint pro- 
-note-Suit for contribution see A I R 

1925 M 970. 

— So is a suit by the plaintiffs for 
recovery of money paid by them for 
the benefit of defendants see 18 C W N 
1308=20 C L J 196=24 I C 259. 

— Suit to recover ^ the amount paid 
by a purchaser for incumbrance on 
property represented to be free 
incumbrance : 12 A L J 1279=26 

IC 909. 

— Decree against A and B— A to be 
primarily liable— B to be liable on A’s 
default see 40 A 135. 

A and B mortgaging only the property 
of A, B, having no interest in it— Suit 
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C. P. C, (1908) SEC. 102 (Contd) 

( 3 ) Illustrations of suits which are and 

which are not Small Cause suits. (Cmiid) 
(3) Suit for damages (Cordd) 

for contribution is small cause, see 
,' A. I R 1924 A 787. 

— Joint decree for mesne profits see. ■ 
62 I C 501. 

(4) SnU far. damages. 

— Bee^^ion 102 applies to all suits of 
a Civil nature of which the value does 
not exceed Bs. 500 , except those which 
are contained in Sch. H of the Provincial 
Small Cause Courts Act, No second 
appeal lies on a suit for damage.^ for 
breach of conract %vhore the daningcH awtir- 
ded fall below Bs. 500 A 1 K 1931 Oudh 
49=7 OWN 1112=Ind Eul (193!) Oudh 
94=129 I 'C ' 174. 

— No second appeal lies in a suit 
for damages below Bs. 500 whether the 
damages are on account of moveable or 
immoveable property: 1! W E 369: and 6 
W B 7; and W E 1864 237. No second 
appeal lies in suit for damages for infririge- 
ment of monopoly. A I E 1923 Lah 244= 
69 L C 431 nor in a suit against President, 
District Board for damages. A I E 1923 
Mad 689=46 M 808=45 M L J 125=1. s L W 
82=32 M L T ( e C) 378=74 ! C. 223 nor 
in a suit by a landlord for damages for 
use and occupation against tenants holding 
over. A I B 1925 Mad 890=48 M L J 701= 

^ , . 22 L W 528=.90 I C. 401 

—A suit for damages for cutting 
fruit trees where there is no allegation of 
criminal intention and the amount claimed 
'j is Bs. 100, is cognizable by a Small Cause 
I Court ( 1930 ) A L J 1247= fnd Hul ( 193! ) 

I All 273=130 I C 481. 

I — The piff. sued for cancellation of a 
j kabuliyat a; against 1st deft, and damages 
I for Es. 25 aga'nst 2nd deft. Jn second 
I api’.eai the deft, claimed damages only. 

' Held, no second appeal lay as against Imn as 
; the claim for damages was a matter cogni- 
i sable by a Court . of Small Causes 
I exculsive.ly. 34 !. C, 909. 

j — Act done by officer of G-ovennent- 
I B\iilure of C overmen t to perforpi a contract- 
I Bait for damages Suit of a small cause 
I nature— Second appeal, Boe 37 MAD. 5 3. 
i — A zur-i pesbgi lease of Sir land 
! was executed by M in favour of 11 The 
I sum advanced wms Es 125 juid the period 
i fixed was 5 years. There was a covenant 
that the mortgagee should remain in 
possession after the expiry of 5 years if 
his money was not paid out of the usu- 
fruct The heirs of AI sued B for ejectment 
in the Rev, Court and B was ejected. B 
then brought a suit in the Civil Court to 
recover Es, 125 with interest, Held that 
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C. P. C. (1908) SEC 102 {Conid) 

(3) Illustrations of suits which are af?d 
wtiicli are not Small Cause suits {Conid) 

(4) Suits for damages, {Qoncld) 

if suit be oue for damages for breach of 
contract, uo second appeal lay the su't 
being of the nature cognizable by a Court 
of Small Cause; that^ if the deed was 
a mortgage-deed, the right of the mort- 
gagee was to get lent assessed on M as an 
eX'proprietary tenant B had no cause of 
ac'ion for the suit. !5 A. L. J. 534=40 
' ■ . I C, 578. 

— It is doub If ul whether there is 
any right of second appeal in a suit for 
damages foj damage caused to land by 
flood water flo%/ing from defts land 
through a culvert 21 ! C 393. 

— Wrongful attachment of crops See 
9 I C. 537=8 A L J 187 and 18 I C 695=1! A 

L. J 9i 

— Attachment — Wrongful Liability of 
ereditor. 9 I. C. 317=33 A 306= 8 , A. L J. 92. 

—Threat to assault if injury to the 
person within the section See 15 I. C. 505 
=36 Bom 443=14 Bom L. R. 323 Suit for dam- 
ages between date of payment of mortgage 
money and date of possission 14 C W N 1001 j 

= 6 I C 336; see, hovevt :, 19 I C 427. ! 

—Damages for Causing pollution, see 
32 I C 236=12 N I R 7. 

— Obstrucilon or diversion of water 
Course see 25 1. C. 44=:'914 M. W. N. 497 

—D images for offences against prope- 
rty see 31 I, C. 5=11 N. L. R. 160 and 11 L 
C. 31=35 M. 726=21 M. L J. 442=2 M. W 
N 189 and (1927) All 288=25 All L- J 
287=100 Ind Ca.s 38=49 All 440 And 69 Ind 
Cas 330=1923 Lah 39=5 Lah L. J 92, And 
AIR 1928 Lah 887=10 L. L. J. 226=109 0. 
571 and 1924 All 430=22 A L J 70=5 L R 
A ( Rev ) 34=79 Ind Gas 599 And AIR 
1928 Cal 776 and A I R 1931 All 595=132 

Ind Cas 564. 

( 5 ) Suit for declaration and share, 
of produce or value . 

—A suit for declaration and share of 
crops or value is of Small Cause nature. 

11 A L J 599=21 1 C 638. 

See also 10 Bon L R 733=32 B 560, 
and 30 M 101=1 M L T 314 =16 M L 

J 477 FB. 

—Suit for half share of income from 
tenancy based on contract is Small Cause 
suit— Ko second appeal lies. A I E 1921 
Lah 173=3 Lah L J 419=67 ! C 841. 

— So also no second appeal lies in a 
suit for produce or value wrongfully 
raised by defendant. A I R 1927 Raug 
262=5 E 388=104 re 81S. 

—Nor in a suit by co- sharer for value 
of share of produce below Es. 500. A I E 
1930 Lab 6i3=Iiid Ral (1931) 124; 31 F L 
E 699=1291 C 114. 


c. p. c. ( 1908 ) 'sec.: m/{Cofad): 

( 3 ) Illiislfatioiis of s.iiits,, whicli: are. aid , 
wliicli are not Small .Cause Suits {Contd) 
(G) Suit for Maintenance., 

—A second appeal is competent in a 
Auit for arrears of rnuintenariee though 
the value is below Rs. 100. A I R 1931 
Bom 280=33 Bom L R 5!0, 

—A smt for arrears of fixed mainten- 
ance against deceased huslaiKCs bro her, 
because the defendant took the property 
by liis fathei’s will, subject to a charge 
of maintenance, is not eogruzable by the 
S, C. Court. 40 Ail. 52=15 A L J 857=42 

1C 903. 

—See also 16 I C 13 ■ =10 A L J 185; 
and 2 A L J 697=1905 AWN 137. and 22 
10 39=38 M 553=1 M L W 19. 

— A suit by the guardian of the per- 
son of a minor against the guardiaii of 
the oroperty to recover the money ordered 
by Court is not for mairitenanc«. *32 I C 547, 

( 7 ) Snit fo} mesne Profits 

— Depjxsit of mortgage amount in 
court — suit for mesne profits by mortgagor 
between date of deposit and possession, see 
Maintainabiaty. 6 1 C 338=14 C WN 1001 

=S2 C L J 620. 

( S ) Salt for profits or Income 

—A suit for participation in the in- 
come o£ an endowment, even if it is a 
part of the regular income is not excluded 
Lorn the cognizance of Small Cause Court 
19 I C 628 not following 28 M 202. 

— Suit for specific sum as half share 
of the profits of land see 10 L W 200=28 
M L T 245=52 I C 631 

— Suit for emoluments and nivedhanam 
by a hereditary pujari secured under a 
trust deed see 2 M W N 589=13 ! C 183. 

( .9 ) Suit for rent 

—A suit for rent of land is not a “ 
laud suit within the meaning of s. 2 and 
therefore no second appeal lies. A I E 
1926 Rang 19=3 R 390=91 I C 639. 

—Rent due to a landlord which tenant 
promised to pay to landlord's creditor* 
Whether such rent is rent for land see 4 Bur' 
' ■ .. ■ ,L T 142=12 i C 855. 

—A smt for _ rent of certain lands 
from which plaintiff was a x^egistered tenant 
but uf't for any interest in the laud is Small 
Cause. A4J'C"735. 

Suit for recovery of a certain sum 
ot money for occupation of land let for 
the purposes of building houses is not a 
Buit for ‘ rent ’ under s. 3 of the Madras 
iiistates Land z\ct.‘ 3 1 | 135 

biuit for value of crops on account 
of the use and occupation of landvS. see 
16 C W N 89=13 I C 29. 

--Ihe agreement to pay rent 
having been pleaded the mere omission 
to raise it in the grounds of appeal 
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C P. C. (If 38) SEC m. (C^mtd) 

(J) lllastratwn salts wlikfifare a«{| wtikli 
are not Ssiiall Cause Suits.' (Cmtd) 
(f) Sait for rent (Cotdd) 

caonot. alter the nature of . tbe, suit; which 
remains a suit for r^iit and ejectment. A 
second appeal is therefore maintainable. 
137 L C 253 =33 P L R 356=1 E ■, 1332 h 
3'i5=A I k 1932 L ;388. 

—Per Sadasiva Aiyar and ' Napier, JJ 
Mirasi right is ao interest', in the. village 
: lands , anti, the thiinduwaram payable 'to 
.the mirasdar is. not of 'the 'nature ..of 
“ rent *’ ( like jodi ) but comes under the 
general expression dues ” in Art. 13 of 
file Prov‘ricial Small Cause ■ '"Court Act. A 
second appeal therefore lies in a su’t for 
the recovery of thundnwaram, though the 
amount sought to be recovered is less 
than Rs. '50(}. 41' Mad 374=34 M L J 104 
=23 M Jj T 44=(19i8)" M W 350=7 L W 
243=44 I C 699 ( F B ). 

. —Claim to, grazing rights . under a 
.village Custom. Bee 12 N L R 83=34 

1 C 695. 

—Suit to recover the consideration, 
.agreed "upon for the right of fishing in a; 
certain tank See 14 N L R 35=43 I C 962. 

—Suit for recovery of cases ■ and dam-' 
ages^^ See 47 CL . J .. 595=109 I .C 277=A' 

I B 1928 C 709. 

—Suit for arrears of rent in respect 
of forest lands leased out. See 20 C L J 
227=19 C W N 415=26 I C 380. 

— A suit to recover less than five 
hundred rupees as grazing fee is not one 
for rent anti no second appeal lies in it. 32 
C L J 83=59 I C 595 

— Suit for arrears, of rent cognisable 
by Revenue Court only -Not of vSm all cause 
nature— See 12 A L 3 98' 

— Where the prayer for declaration 
of ^ right to receive melwarara is only 
incidental to the prayer for recovery of 
rent and no separate court fee was p.aid in 
respect of the declaration no Second Appeal 
i.s competent i.n the case. 23 M L J 517=17 

I C 704 

— Suit for rent, other than house 
rent, for less than Rs 51)0- Second * appeal - 
Alaintainabilitj'. See 19 C W N 1030. 

—•Suit Cor arrears of rent (other than 
house rent)-*No bar See 20 C L J 494. 

— Suit for enhanced Kattubadi of less 
than Hs. 500 in ^amourjt— Suit of Small 
Cause nature — No second appeal. 31 

IC871 

— A suit wa.s framed in the alternative, 
for recovery of rent or of damages for 

me and occupation. The sum claimed was 
less than Es ’ 100. jHeld, that no second 
appeal lay to the High Court. If the suit 

be treated as one for rent, the appeal was 

n. (\) («/) 
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C, P.C (1908) SEC. 102 (Coitld) 

($) Illustrations, of suit which are and 'Wliicti 
are not Small Cause Suits. (Contd) 

(9 ) Suit tor rent (Condd) 

barred under B. 153 of the B. T. let. in 
the absence of the special grounds men- 
tioned in that section; and if on the other 
hand, if it be treated as one for damages 
for use and occupation, it was barred under 
•S. 102 ^ , , "22 'G L, J 564=33 I C 346. 

— Where there would have been no 
second appeal if two dift'erent^suits had 
been instituted for the recovery of rent 
and the recovery of damages, for breach 
of a contract, it could not be evaded by 
amalgamating the two ciaim.s in one Jsuit 
for rent. 23 0 L J 557=34 I C 697. 

— A suit to recover arrears of rent 
of a holding is not cognizable by a Small 
Cause Court and a second appeal in such 
a suit is not barred by S. 102. G. P. Code. 
(1917) Pat 287=3 Pat L W 270=37 I C 980. 

— A suit to recover Rs. 250 as rent 
was brought in the Court of a Subordinate 
Judge of the second class who was invested 
with the jurisdiction of a Small Cause 
Court only up to a limit of Rs. 50. On 
Second appeal, a preliminary objection 
was taken that the suit being of small 
cause nature no appeal lay. Held, upholding 
the preliminary objoctiou, that the suit 
was of a nature cognizable by a Cjurt of 
Small Causes notwithstanding the fact that 
the judge trying the case wa.s invested 
with the jurisdiction of a Small Cause 
Court up to Es. 50 only. 41 Bom 367=19 
Bom L E 83=38 I C 881. 

—Suit for Katihari cess cognizable 
by Court of Small Causes. See I Pat L W 
541=39 I ^ C 949. 

—Suit for rent — Malik Makbuza 
tenure — Small cause nature — No second 
appeal. See, 56 I C 845, 

( 10 ) Suits for cess or oili&r ihm. 

— Suit for haq chaharum is open to 
second appeal. 19 A L J 719=63 I C 292. 

—Suit to recover arrears of kattubadi. 
No second appeal lies, A I li 1922 
Mad 352=14 L W 349=42 M L J 118=66 

I C 207, 

—A claim for jodi rus.sums and rojoi 
cess which is not of the nature of the 
-cesses 'mentioned in ci. 13, no second 
appeal lies. A I E 1925 Mad 1196=49 M 
L J 185=90 1 C 496. 

—No s.Gcond appeal In suit io recover 
choutarji dues. A 1 R 1927 Blad fNC)=62 M 
L'. J 706=38 M L - T . 385=,(. 192-7)." M ..’V? N 
748^103 I C 12#. 

—Second appeal lies - in a ' suit - ' for 
arrears of ehaukidarl tax: 22 C 680 or for 
arrears of mallkana allowance 9 A 591. A 
suit for 'damages for wrongfully cutting .and 
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C 9. C. (I90§} SEC. 102 (Contd) 

(3) Illustrations of suits which are and which 
are not Small Cause Suits. (Oontd) 
(10) Suits for case or other dues (Concld) 

carding trees is one of a Small Cause 
nature even though it involves a 
question of title and is on that 
account tried on the regular side and 
does uot corae within any of the 

exceptions to the 2nd Schedule of the 
Prov. S. C. C. Act 26 ref 21 B 248;' 

24 C 558, appr 15 M 98 foil (Spencer 
and Krishnan, J (J) 20 M L T 281 = 
4 L W 245=(1916) 2 M W N 215 

=36 1 C 202. 

{11 )Suits relating to immoveable property* 

— A suit for determination of any 
right to or interest in immoveable property 
is not one of small cause nature ! 8 Ind 
Cas 282=35 All 156=11 All L J 133. 

See also AIR 1928 Mad 21=53 M 
B T 727=39 M L T 490=26 M L W 676= 
1927 M W ISr 826=106 Ind Cas 5. and 8 
Bom L R 369, and 5 I C 322 and A I R 
1927 Rang 90=5 Bur L J 206= 100 Ind 

Cas 327. 

—Allegations in plaint of deft wrongfully 
receiving profits of immoveable property 
ousts the small cause nature of the suit 
but that of wrongful appropriation of 
share due to plff does not: 31 1C 797. 

—A hut is immoveable property, and 
a suit for a declaration in respect of a 
hut is not cognizable by the Small Cause 
Court, and, therefore, s. 102 of the Civ. 
.Pro. Code does not apply, and a second 
appeal lies in such a suit. 9 ind. Cas. I. 

—Standing trees are not moveable 
property for the purposes of the 
Provincial Small Cause Courts Act. 9 Ind. 

Cas. 133. 

Mortgagee abandoning mortgage— right — 
Suit for money alone is small cause, see 
78 1 C 652=A 1 R 1925 A 205. 

— Suit by an hereditary orchaka of 
'^temple to recover from the defendant, 
the trustee the amount which was due to 
him in respect of his ofSce. see 45 Ind 
Cas 414=41 Mad 528=7 Mad L W 524=23 M 

L Tim, 288. 

—Suit by alutta allowance, see 1912 
M W N 537=16 i C 107. 

— Suit by an Inara dar for the re- 
.covery of sums payable by a khatidar in 
respect of certain immoveable property 
held by him under the Inamdar as his 
superior holder, see 16 Bom L R 746=39 

O , B 131. 

— bait by a zamindar for the recovery, 
of land-cess from the Inamdar. 21 M L 
, ^ 819=36 M 18 

—A suit for the recovery of dues 
according to plaintiff by reason of his 


C. R (1908) SEC. 102 ^ {Contd) ' 

( 3„) illpstfatieiis of /suits' whicli' , are ani. 

■ which' are not Siiiail Cause suits {Cmkl) 
(ll)'Siilts Telatiflg" to ifUffloveahle 

property {QomU). 

hereditary office as purveyor of ghee to 
temple for a fixed annual allowance see 

' ^ 30 I c m. 

— A suit by Malguzar to recover the 
value of manure under a Wazib-ui-arz. see 
11 ISf L R 100= 29 I C 815. 

— Suit for rent and cesses, see 36 M 
126. Suit for the recovery of unpaid 
purchase money, see 9 M L T 372=10 I C 

. 267. 

— Suit for money see 1923 All 420 
=21 All L J 312=73 Ind Cas 217=4 L R A' 

.(Civ) 539. 

— Suit for cesses improperly collected, 
see" 92:1 C,, 779=A' I R 1926 L 276. 

—Suit , for recovery of purchase 
money by a vendee after the sale falls 
through, see 89 I C 933=A I R 1926 N 65. 

— Suit for recovery of document, see 
1925 Lah 335=6 Lab 33=88 Ind Cas 574=26 

( 12 ) Suits relating to moveable property or 
value. 

— Where the plffi. brought a suit to 
recover a certain sum of money on the 
allegation that a particular tanls was the 
joint property of the parties and that the 
deft, had caught fish from the said tank 
and appropriated the entire fish by selliiig 
them for his own benefit. Held, that the 
suit was one of the nature cognizable by 
the Small Cause Court and that therefore 
no second appeal lay, 31 I C 797. 

—A suit for price of coal supplied 
under an agreement is in the nature of a 
Small Cause suit, 59 t C 188 (2) (C), 

—Suit for declaration of title to fish 
and for damages is Small' Cause suit 
No second appeal lies. AI R 1923 Cal 
321=68 1 C 626. 

—Suit for wrongful removal of trees 
without criminal intention is not excepted 
by Art 35 and therefore, no second appeal 
lies. AIR 1923 Cal 568=27 OWN 469=77 

/ I c 77,;.: 

—Suit for ; damages for cutting fruiu 
trees and 'for removing fruits " valnecl 
Rupees hundfecl is SmaU Cause suit in 
absence of allegation of offence— No 

second appeal lies. Ind Ral (1931) All 273= 
(1930) A L J 1247 =139 1 C 43!. 

—No second appeal lies *in suit for 
loss caused without committing offerjce. 
air 1926 Cal 1230=44 C L J "190=97 I ,C 

—Account papers relating to a mahat 
—Preparation of— Contract for— Suit for 
recovery of papers on foot of, or for 
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C. P. C. (WHS) sec; I§1 (Oontd) , 

( 3, ) llliistratioos of salts wlilcli are and wtiicli 
are not Small Caase salts (Co7itd) 

( 12 'J: Saits relatiiif to moveable property or 

value. (ConcU) 

reeovery of sum of money as compensation 
—Suit of. small cause' nature' is' 'not, 
•See 59 C 332 ' (353-4). 

— ^Claim for crops harvested and 
removed before delivery of possession is 
one for account and is triable only by 
regular Courts— -Ciaim for subsequent 
cutting and carrying away of crops is 
daim for damages and cognizable by Small 
Gauss Court 31 M L J 839=20 M L T 
512=5 M L W 443=38 I C I. 

(13) Suits relating do trust. 

— Suit to recover offerings to shrine 
WToiigfulIy mis-appropriated '.refers to trust 
and not Small Cause suit — Second appeal 
lies. A I R 1926 Lah 228=92 I C 731. 

see also 5 I C 912=33 M 494=20 M 
L 3 146=8 M L T 67=1919 M W N 503. and 

15 I C 273. 

(74) Suit to recover ' marriage presents or 
damages for hreach of contract . of marriage 

— Suit, after the death of bride and 
bridegroom^ for return of moveables pre- 
sented on occasion of marriage, valued 
less than Rs. 500 iS' a Small Cause suit 
23 M L 3 282= 12 M L T 308=19'12 M-W 
K: 887=16 I G 542=37 M 538. 

see also 10 I C 700=38 M 274 =13 
M L T. 407=1913 M W N 637. 

, — Suit ''for recovery of presents made, 
on , promise of marriage— Nof a suit of 
a Email .cause .nature .14 1C 837. 

{15} Suit to ‘recover moncf/ 

■ — Ho 'Second appeal lies in suit for 
money 'wrongly distributed under s. 73 
Civil' , P C,. A .1 R 1923 Ail 310=21 A L J 
248=45 A 359=74 I C 8i6. 

— Money paid to applicant for 

rateable distribution and afterwards 
property purchased by decree-holder 
— Sale set aside — Suit to recover 

money paid is excepted from Small Cause 
Court— Ho second appeal lies. A I R 1923 
All 310=21 A L J 248=45 A 359=L: R ' 4 A 
146 Giv=74 I C 836. 

— Suit for recovery for excess ’amount 
paid in a decree through fraud and cheat- 
ing— Second appeal lies. AIR 1928 Cal 
776=Ind Rul (1929) Cal 405=115 I C • 581. 

—Absurd mxd fictitious prayer for 
injunction to retain transfer of immoveauie 
property does not oust Small Cause 
Couult’s jurisdiction in suit on simple 
moafey-bond. Second appeal does . not lie. 
A I R 1930 All 702= ind Bui 1931 All 

465=(1930) A L J 1043=132 I C 33. 
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C. P. C. (1908) SEC. miContd) 

(3) Illustrations of suits which are and whkli 
are not Small Cause suits. {Contd}' 
(15) Suits to recover money. {Oontdd 

—A suit to recover from Covt. a sum 
less than Rs. 500 under a contract for 
repair of a tank is one of Small Cause 
nature 12 M L T 299=1912 M W H 954 
=23 M L J 132=16 I C 400=37 'M 533. 

— Plff, as heir of his wife, sued to 
recover a certain amount of money from 
the deft. The -deft, put forward a will 
alleged to have been executed by the 
plff’s wife; Held the suit fell within the 
purview of Art. 28 of Sch II to Fro. 
Sm. C C Act and .was not, therefore, a 
suit of Small Cause nature, 87 I C 354 
=A I R 1925 M 119. 

—Subscribers of an unregistered 
body contributing on death of fellow 
members and dividing the amount between 
assignee of deceased the body itself 
was held to be an insurance company and 
the suit by a member to recover the 
benefit conld not be entertained by a 
Small Cause Court, 20 I C 155.. 

—Lease — Possession not given as per 
covenant— Suit for recovery of money — 
Second appeal — See 6 Ind Gaa 704. Failure 
of consideration -Suit by auction pur- 
chaser for refund of purchase money— see 
12 Bom L R 723=7 Ind Cas 955 Suit to 
I'ecover money made over by Magistrate- 
acting under s. 517 Grim Pro. Code— Suit 
of Small Cause nature— see 9 C W H 495= 
1 C L J 355 Agreement for sale of land 
to secure money for marriage expenses 
of minor — Suit for recovery of money 
advanced — No second appeal see 2 Pat L 
J 627- Occupancy tenancy — Transfer of 
Money bond and lease of holding— Suit 
for money due— Small cause suit— Ho 
Second appeal See 17 I C 522. 

—A suit to recover plain tilFs share 
in a Culkariii Tatau received by the 
defendant (also a sharer who had not paid 
the plaintiff her share for a certain number 
of years is a suit for money had and 
received by the deft for the use of the 
plaintiff or of a small cause nature. 15 
■Bom L B 803=21 1 C 181=37 E 799. 

— Plff sued . for Rs 40 advanced by 
him for the purpose of a partimrship 
business which had since ceased to exist 
and also for Rs. 9 as approximate profits 
arising out of the dealings with the money 
put into 'the business. Held, that no second 
■ appeal lay a? the value of the suit was 
under Rs., 500 and the suit”, not being one 
for the balance of partnership accounts did 
not fail Within the description of suits 
given in- clause (e) of Art 20 of the Prov 
Sm.'C,'G.Act 51 I C 435. 
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C. K C. (im) SEC. 102 {Contd) 

{ s ) lllissta/ions of suits which 


if 04 

m 


are and i 

which are not Small Cause suits (ConkV) 

( |3 ) Suits to recover money { Canid ) 

> - A suit to recover a sum of money 
forcibly tiken out of the possession of 
the pl^ by defendant is cognisable by a 
Court of Small Causes, and where the 
amount involved is less than Bs. 500 there 
is no second ap^al 57.1 C 505=2 U P L 

B (All) 212. 

"No seccnd. appeal lies under S. 11)2, 
C P Code for recovery of less than hve 
hundred rupees claimed as grazing fee. 
There can be no claim for rent unless 
there is a tenancy and there can be no 
tenancy unless a right to the land has 
been given to the grantee. 3>2 Cal L J B3= 

' 59 I C 595. 

—Though precise amou’^t could be 
ascertained only by the examining accounts. 

12 A L J 230=23 I C 424 

— A party who sues for money has 
usually to establish, or to clear away 
something, and his money-decree does not 
become a declaratory decree because the 
judgment, in his favour is pre‘‘uccd l^y 


C. F. C. (1908) SEC. 102 

(J) IllisstratiOTS of suits which are and which 
are not Small Cause suits (Ooneki) 
(15) Suits to feccver money {Cmmld} 

value of claim, was triable jm a Small 
Cause Ciise. was coupled wlifi a prayer 
restrainifjg deft from levying the tax for 
succeding two years it wis hold lint the 
suit was not triable as a Sniall Cause suit 
as the prayer for injunction was not an 
ancili.ary, but an i«dej>endent relief, L 
W 659=A h B 1933 M 1136=1 R 1912 Bf 
836=140 I C 273 =1932 1 W m 048. 

— A suit lor family provision made 
iii favour of a d_aughter for the perfor- 
mance of her marriage see 24 I C 943iA$ 

M 788. 

—Suit by a school master who bad 
been a regular suhseril>er to the schcnd 
master pension faikd for his removal sec* 

25 i C 4b 

—Suit for share in Bharat collected 
by S. 102 defend int“Natu re of see 18 I C 
532=120 F B 1912=:64 P AT B 1013=133 F 

L E 1913, 

— Suit to recover money payable 
under award see A I R 1924 Blid 485=46 


some sort of declaration A declaratory | M L J 51=19 M L W 210=1924 W 46 
decree within' the mischief of Art 19 of 
Sch IT. to the Provincial Small Cause 


Courts Act is a decree* ip a suit of the 
nature described in S 42 of the Specific 
Bebof Act 35 L W 70=1932 M WN 142= 
139 I C 620= A I B 1932 BI 226=1 B 1932 
M 751=ALB 1932 M 693. A suit to 
enforce an award is not the same as one 
to enforce a contract 1924 Blad -485=46 BI 
L J 51=19 BI L W 210=1924 M W. N 46=76 
Ind Cas 843. On bailment see 1908 P B 
9=98 P L B 1903=28 P W B 1908- Suit 
for tax illegally levied see A I B 19243Lah 
619=75 Ind Cas^TSI. Suit for moiety of cess 
paid see 5 I C438=7 M L T 362. Suit by a 
laii rd against his tenants to recover 
Cosus of sweepers employed under municipal 
orders to keep the premises clean, see 12 
A L J 931=26 I C 77. 

— Suit for money paid in exeess of 
rent due see 2 Ben^ L B (A 0) 172=U 
Suth VT E 30 -Suit by a mortgage or 
the recovery of the balance of the mortgage 
money not paid to him see 29 I C 621=21 
C L J 532= 19 C W N 133=43 1. C 59. 

—The fact that the plaiulilf cannot 
obtain a decree until the order of the 
Taluk Board is cleared by way of declara- 
tion does not make the sUit one for a 
declaratory decree within Art 19 of Sch II 
to the Pro rincial Small Cause Court Act. 
35 L W 70=1932 M W’N 142=1,39 I 0. 620= 
A I B 1932 M 226=1 B 1932 M 751=A L 

R 1932 M 693. 

— Where a suit for return of profess- 
?c:a tax illegally levied, which according to 


(W) 


=76 tad Caa 84 1. 

Other Saits, 


— ^No second appeil lies in suit for 
interest only on mortgage money due. 55 
: ' l„ C , 2S5 (lah ) 
—Suit for arrears of hereditiry 
allowance — Not of a small cause nature 
—second appeal . 18 M L T 163. 

■■ .—Suit, by company against share 
-holder for compelling payment balance of 
unpaid share capital is a suit of small 
cause nature. 59 C 1186 (1191; =36 C W N 
589=140 I G 252=1 B 1932 C G94=A 1 ll 
1932 C 716=A I E 1932 C 1155. 


(4) ORDERS, SECOND APFEil FROM 

—No appeal lies against an order of 
remand in a suit of a nature cognisable by 
a Court of Small Causes and valued less 
than, Bs. 500, as no second aopeal is 
allowed against the decree of the Lower 
Appellate Court in such a suit. 22 € L J 
97=30 I C 894. 

—No appeal lies from an order of 
remand passed by the Lower appellate 
Court in a suit of the mature cognizable 
by a Small Cause Court. 36 1 C 396. 

—There is no second appeal in a suit 
of a small cause nature of the value below 
Bs. 500. An order of remand therefore in 
such a suit is not open to. appeal. 42 ■ All 
200=18 A L J 167=2 IT P L^B (,H G) 
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C. P. C. (1908) SEC 102 {Condd) 

(4) Orders, second appeal from (Cmcld) 

— Order cf reniatid uuder O. 41. r 23 
— FurtEcr nppcal— If lies. 11 I ^ 315 
=60 P E 1911=210 P L E 1911=137 P W 

K 19! 1. 

— Order of remand on point of 
custom when appelabie. 23 I C 817=85 P It 
1914=120 r W R 1914=162 P t R I9l4, 
--Order of remand— Final order— See 
II I C 430. 


— An order, granting a review of a 
pidsrraent, itself not appealable, is appea- 
lable, subject to O. XLVil,^ r. 7. An order 
granting a review for sufficient grounds 
is not appealable. 1 P L J 193=35 I C 15. 

— Conipensation, order for — Second 
appeal if lies, against See 2! I C 756 
—No second appeal in execution 
matter when there is none in tbo suit 
ilselL 60 Ind Cas 831=1921 All 55=43 All 
403 =19 All 1 J 72, 


I90J- 
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C. P. C. (1908) SEC. 103 (Cow^d) 

of fact or to come to definite eoncliisioii 
on a set of facts, the High Court has the 
power of determining the issue left iindeter'” 
mined by the lower Appellate Court Oft 
the evidence on record, or oi reiuitiing 
the case to the lower Court for a finding 
on that issue with liberty to the parties 
to adduce ad Itional evidence A I R 
1922— P' C ■292=45 M 586=43 M 'L J 640= 
■(1922) M: ■749=16 L W 102=49 i A 

286=31 M L T (P C) 54=37 C L J 199=27 
C^W N 245 '(P C) =68; I C '338. 

—Section 103, C P Code thus enlurges 
the power of Appellate Court to go into 
evidence' and determine any issue not 
determined by the lower thniri AIR 
■ 1922 Pat ^417=3 F h T m=65 i C 536. 

—Where ■ the Trial Court did not 
decide a gue.stion of fact and the evidence 
on recorcT was sufficient fca* the purpose 
the High Court decided the fact itself 
AIR 1923 All 134=21 A L J 33=45 A. 

191=76 I C 12. 

— Where the lower Court fails tf» 


(5) PECUNIARY LIMIT. 

—A second' appeal lies against a 
decree for mesne prfits valued at less than 
Rs, 5fX), in a suit in which tbe^claim inter 
alia was for a declaration of title: S, 102 
IS no bar in such a case. A court is not 
bound by any technicalities in regard to 
the form of the statement of claim. 26 G 
■ L J 105=41 I C 842. 

— It is not open to tin plaintiffs in 
their appeal to put a higher vrlue on 
their suit than in the plaint^ without an 
ap’jlication to amend the plaint and such 
’^aluaUon did not have the effect of 
increasing the value of the subject matter 
of the suit, 15 C W N 454=7 I C 778. 

C. F, C. (1998). .SEC 193 

— 1 These words were substituted for 
dse words *• but not deierminod by the 
lower appellate Court” by s. 2 of the 
Code of Civil Procedure (Amendment) 
Act, 1926 (YI of 1926) 

— The section as amended gives power 
to the High Court on second appeal to 
determine any issue of fact not only 
where that question has not been disposed 
of by the lower ^'ourt, but also where it- 
has been wrongly determined by such 
Court by reason of any illegality, omission, 
error or defect such ae is referred to in 
sub-s (1) of s. m AIR 1927 Pat 167=8 
P L T 74=192 I C 391. 

—See also 31 0 W N 32=99 I C 189= 
A I R 1927 Cai I. 

—For rulings under the unamended 
section 'see 93 I C S50=A I R 1926 Nag 3i9. 

’ -^To avoid gross miscarriage of JusHce 
resulting from the omission by the lower 
Appellate Court to determine any issue 


cons-.der documentary evidence, High Court 
can give a finding itself. A I R 'l923 Ail 

71=82 I C 772. 

— And if the second Appellate Court 
considers the lower Appellate CourPs 
finding unsatisfactory based on inadm- 
issible document, a fresh fiinlj ;g on the 
rest of the evidence should be called for. 
A I E 1926 ■ Alad' 1003=24 L W 227= 

97 I C 785, 

—But where the decision of the 
lower Appellate Court h partly based on. 
improperly admitted evidence s, 103 does 
not apply. A I R 1924 Cal 1012=40 C h J 

39 =78 I C 2i9, 
— Where ho. V ever the lower Appellate 
Court has impioperly admitted addi 
tioaal evidence but evidently arrived at 
its conclusion on other grounds, the High 
Court can itself dispose of the case. A I. 

R 1927 Cal 140=98 I C S2% 
— Wliere the lower Appellate Court 
approaches tiie case from a wrong standp- 
oiiib of burden of proof and fails to 
appreciate tha value or importance of 
certain documents, aiul undcr-estmaiels 
their bearing on the question in issue the 
Court of second appeal may come to m 
independent finding on the (pmstioa. A I 
R 1926 Nag 489=9 N L d 152=98 I C 2S6, 
— In second appeal from _ dismissal 
of a suit for profits insittuted in the 
Revenue Court the fact of a declara- 
tion granted by the Civil Court prior to 
the filing of the second ap>peai is bound to 
foe taken notice of by the High Court as 
the matter opens up completely on second 
appeal AIR 1927 AH 694=l«3 l*‘C l4f. 

—High Court will 'itself determlie 
question' of 'concealment 'and removal* Of 
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C. P. C, 1968 SEC. lOJ (Contd) 

propertj by judgmentdebtor^ in second 
appeal, where lower Appellate Court 
applied 0 XXI r 40 without de terming 
the question. A I R 1929 Pat 728=Incl Bui 
(1929) Pat 504=HS 1 C 312. 

—High Court will take notice of error 
of. fact such as the lower Court V holding 
,a mortgage proved on the conclusion that 
f there was a mortgage, where the; mort- 
gagee .alleged loss of the deed and ‘ failed 
to prove terms of the contract. A I B 
1930 Mad 65=57 M L J 789=30 L W 1045= 

Ind Bui (1930) Mad 685=124 1X 301. 

—Where fresh finding is called for by 
it but is not given by the lower Appellate 
• Court, the High Court is perfectly enti- 
’ tied to determine the issue as. one of fact 
under s. 103. AIR 1930 Mad 489=Ind 
' Bui (1930) Mad 958=127 I G 142. 

. ^ — High Court will examine the fin* 
ding the lower Appellate Court arrived by 
misplacing onus of proof. AIR 1930 Cal 
591=51: C L J 465= Ind Bui (1931) Cal 28= 

128 1 X 108 . 

—New plea argued for the first time 
i« lower Appellate Court, will he allowed 
to be argued in High CourtI if it requires 
no fresh evidence, AIR 1930 Lah 1010 
=11 Lah 393=31 P L B 755=Ind Bui (1931) 
Lah 21=128 I X 293, 
—High Court will go into radical ques- 
tion of fact, as necessary for dealing* with 
law, if the same is not definitely found by 
lower Appellate Court. A I B 1931 Rang 
29=8 B 425=128 IX 366. 

— High Court has power in second 
appeal to determine small question of fact 
and avoid remand. AIR, 1931 Cal 129=34 
C W X 951=Ind Bui (1931) Gal 333=130 

IC 140. 

See also 7 Pat 260=107 I 0 821=A I 
R 1 928 -Pat 318. 

— Question of title whether of fact or 
of law if left undetermined by the lower 
Court can be decided by Court of second 
appeal. AIR 1924 Oudh 266=10 0 L 
J 646=27 0 C 77=78 I C 895. 

—High Court in second appeal cannot 
remanci the case for re-hearing upon an 
jssue already raised and determined. A I 

B 1922 Pat 575=1 Pat 639=67*1 C 494. 

Question of fact not decided by 
court-Evidence on record 
XT' u determination of questipn- 

iljgh Court can, in second appeal and, in 
Letters Patent appeal from decree in 
. second appeal, determine : question itself, 
j-im.e&d ot sending the. case back , for a 
lower courts. 62 

-.1 B 1932 M 466 (2)= A I B 1932 M 545= 
A L 8 1932 M 533. 


C. P. C*(I968XSEC«. 163. (Conid) 

—Under S. 103 of the Code of Civil 
Procedure the High Court has power to 
decide issues of faction a consideration ci 
the documents exhibited in the case, wheii 
that issue which is material to the decision 
is left undecided by the lower Court. A L 

R 1933 P 179. 

— When the finding of temincy in 
favour of, the plaintiff arrived at by the 
lower Court was clearly tenable on the 
admissible evidence, even as.Hunung that 
the deed of settlement so called wnis inad- 
missabie for w'arit of registratioii and mu.sfc 
be excluded, held that no useful purpose 
could be served by remanding the case 
for a fresh finding.. A L B 1933 P 497 
(498)=A I B 1933 P 636=145 I C 944 (2). 
— The High Court, under s. 103, Civ. 
Pro. Code, can consider the evidence on 
any point,; which was taken in the grouiids 
of appeal, but which was not referred to 
by the lower appellate Court. 5 M L T 
288=4 I C 1143 (1) or dispose of a iiuestiou 
of fact not determined by a lower Appe- 
llate Court. 11 A L J 255=18 I C 878. see 
also 1 L W 249=28 I C 673. 

— Second appellate Court — When can 
determine point of fact-Evidence not con- 
sidered. See 47 I C 950. 

■—The High Court can deteimine a 
question of fact in second appeal when 
all the evidence is before it and when the 
lower appellate Court has not given anv 
finding thereon. 38 M L J 476=18 A L S' 
707=27 M L T 102=11 L W 399=22 Bom 
L B 578=(1920) XM W N 61=56 I C 117=47 I 
A 76 (P C) [On appeal from 24 M L J 
. . 571} =26 I ;C 371 
court of second appeal is within 
its rights, in cases where the appropriate 
issue has not been framed but in which 
there is sufficient evidence on the recf rd 
for deciding that issue in raising and 
deciding such issue itself, 47 Cal i07=‘-»4 
^ ^ ^ ^^^^->=21 Bom L B 920 
L ? 97=10 L W 310=(1919) M W N 
505=87 M L J 36=17 A L J 700=51 X G 
177=46 I A 140 (P C). 

—Certain property was sold. The 
pre-emptor and the vendee were co-sharers 
with the vendor and the pre-emptor was 
the brother of the vendor. In the suit fer 
pre-ernption the vendee pleaded, among 
other defences, that tbe pre-emptor had 
acquiesced in the sale being made to him. It 
.w’-as admitted by the pre-emptor that he 
was indebted, that he* bad no monkey and 
that at the time of the sale he was also 
selling the property. The Court of first 
instance: held the custbm* of pre-emption 

proved; but that, the fast^.-did not give-, 

rpe to inferencef.®! ^acquiescence on * 
the part of the plaintiff.- The suit was 
decreed but the lower appellate court 
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C.' P.:c: ■( 1908 ) SEC. 103 {Q77icld) 

held ibat ihe custoiii of pre-emption was 
not proved but did not decide tbe issue of 
acquiescence. The suit was dismissed. 
Held, that the lowef appeliate court not 
having decided the issue of acquiescence, 
it ^vas open to the High Court in second 
appeal to decide the question; held also 
that the fact? proved that the plaintiff 
knew of and acquiesced in the sale 16 A 
L 'J 779=47 ,! C 400. 


C. C, (I998VSEC 104 

Synopsis 

(1) Scopie of the section 

(2) Orders appeklable under this secton 

(B) No second appeal from order 

uuder this section. 

(4) Appeal from orders expressly for 
in the Code see 0 4B, r. 1. 

(5) Appeal from orders expressly 
provided for by any other law 

(6) Eesuiiiary noo-appealable orders. 

(!) Scope of the Section. 

; —In a Letters Patent appeal against 
ilie judgmeiit of a single Judge of the 
High Court in an appeal preferred under 
0 • 4B, r. ^ 1 ' cl, 15, it ■ ■ was contended that 
having regard to the provisions of'S. 104, 
no further appeal lay from the order pa- 
ssed in such ■ an .appeal. Held, that the 
prohibition contained in the Code of Civil 
Procedure related only to the entertain- 
ment of a farther appeal by another Court of 
high grade (other than the High Court) in 
such cases, and that the provisions of the 
Letters Patent conferring a right of appeal 
from the judgment of one Judge of the 
High Court to the same Court were aot in 
any way interfered with by the provisions 
of "the Code of Civil Procedure, as the 
latter does not control the sections of the 
former. A L R 19HB M B2B=A T R 93B M 
570=145 I 0 449=38 L W 9i>=1933 M W N 
850= j R 6 M 70 (F B) 

— Appeal from tho original side of the 
High Court, whether lies under the Code. 
See Letters Patent (Cal) CL 15. and 4B Cal 
857=20 C W N 594=34 I C 634 Art. 15 of 
ihe Letters Patent is not restricted by ss. 

5HS and 591 CP C. 1882 25 Mad 555. 


( 2 ) Orders appealable under this section 

( a ), Order sapersedinj ^ arbitration: — 
Hfdess an award is superst-ded uuder Sche- 
dule 11 para of the C. .P. 0 S. 104. (1) 
ill) bars an appeal; but if the Court Iir.s in 
superseding an award, adopted a procedure 
not authorised by law, and there is no 
other remedy available, the Chief Court 
[ will interfere on revision, B7 P II 1895 full. 
When matters in dispute are referred to 


C P. C. (I908)*SEC. m (Canid) 

(2) Orders appealable under this 

.. . secfrai!. (Concld) 

(a) Order superseding arbitration (Cowc^c?) 

arbitration ' through the Court and an 
arbitrator, is deliberutely selected a plea 
that the referiice was bad by reason of the 
parties being minors and sanction of the 
Court not having been granted under 0 
22, r. 7 of the Code, fcas no force. 17 I G 
388=251 P W R 1912=825 P R 1912, 

( b ) Order modifying or correctinf an 
award :—!No appeal lies against an order, 
under the Arbitration Aci, setting aside an 
award. A I R 1925 Bind 218=79 ! C 920. 

t — Where duringHrail of a case part- 
ies referred matter to arbitration and the 
arbitrator awarded costs to the plaintiff, 
but the Court refused to allow them in 
terms of the award, though award was 
accepted: Held, that the order falls 
within s. 104 (1) (c) and second appeal is 
not competent. AIR 1926 Ouclli 370=13 
O L J 144=93 I C 272. 

— After an award was signed by arbi- 
trators one of them added the w^ords 
“Rest of the plaintiff^s claim should be 
dismissed with costs.” When the award 
was filed the Court remitted it to arbitra- 
tors, finding that award was not clear as 
to costs who amended the award by which 
parties were to pay their own costs. The 
Court ignoring both the interpolation by 
one of the arbitrators and the amendment 
after remission passed a decree with 
proportionate costs: Held, the order fell 
under s. 104 (1) (c) and an appeal was 
competent. AIR 1926 Lab 519=7 Laii 327 
=8 Lah L J 460=27 P L E 541, 

=98 i C 336. 

— Appeal from decree based on modi- 
fied a\vard converted into appeal from, 
where party misled by only reported 
decision on the point. 36 C W Ns,1069=13S 
I G 848=1 R 1932 G 539= A I R 1932 C 783. 

— An appeal lies from a decree passed 
in terms of an award, only in So far as it 
relates to modifications and corrections 
made in the award and on no other ground. 
AIR 1930 Lah 26=31 F L R 668=Ind 
: Rul (1930) Lah 531=11 Lah 342=124 I C 339. 

■ See also. Lah 688=122 1- G 90=30 F L E 

722=A I R (1930) lah 102. 

' — The true effect of the ch.nm is to 
allow an appeal against the order only iis 
so far as it cLudifies or correKds the? awarl. 

17 C W N 617=154 C 5*19 ■ 

/■ —( c ) Order filmg or refusing to file 
:agreem,eiit to refer to arbitration r—W Imre 

■ an application for reference to arbitration' 
, is 'made' in a pending case and the coiiri 

finding one of ihe defts, unwilling have' 
: the ..case .seat., to arbitrators rejects the; 
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(2) Orders appealable under this 

section. (Co7itd} 

(c) Order filling or refusini to file agreement 
ti) refer to arbitration {Concld) 

application, despite plff's readiness to dis- 
charge the iiowUling defendant from the 
array of the parties, no appeal lies from 
such an order of rejection. 27 I C 721 
—Agreement to refer to arbitration- 
Order passed on it is appealable under the 
old as well as new Coda. 36 Mad 353=10 
M L T 248=‘21 M L J 990=12 I C 372. 

—An application was. made under 
para 17 Scb 11 C P Code, for filing an 
agreement to refer to arbitration and 
when the award was filed the parties filed 
objection, the Court allowed only those , 
filed by the deffcs. and declared the award 
invalid on the ground of misconduct. 
Against this order theplff, appealed under 
S. 104 C P Code. Held, (1) that neither 
clause (d) nor clause (f). of 104- C P 
Code applied to the case and therefore, 
no appeal lav as an appeal from an order; i 
117 P R 1916=107 P W R 1916=70 P L R 
I917=i4 I C 192. 
— (dl Order staying or lefusing to stay 
a suit:— SectioQ , 104 (e) is confined to 
orders .uader ' Sch.; il,,5iipara 18 C P C and 
does -not give right of , appeal from orders 
under section 19, Arbitration Act AIR 
1931 Lah6U=Ind Riil fl931) Lah 690=132 

IC 850. 

. . — Au appeal lies against an order 
granting stay of suit pending arbitration. 
AIR 1925: All 154=47 A i79=22 A L J 
mUh R 5 A 756 Civ=85 I G 141. 

- ■ —Under S 104 (e) of the C P Code 
an appeal lies from an order granting or re* 
fusing stay of a suit, whs^re there is an 
agreement to refer tp arbitration whether 
under the C P Code or under .the Arbitra- 
tion Act . 12 S L R 34=48 I C 434. 

— Agreement to refer disputes to 
arbitration, set up by one,' party and 
denied by another — Power of court to 
decide -Appeal. See 39 I C 508. 

FIR 1995. 

; — (e) Order filing or refusing to file an 
award out of Court:— Order refusing appli- 
cation to set aside award where the 
reference is in a suit pending before the 
Court, is not appealable, but as such an 
order is analogous to au o^rder 'filing an 
award under cl (21), Court-fee stamp of 
Rs. 4 is sufficient AIR 1929 Lab 369= H I 
' i c us. 

—Order filing or refusing to file an 
award on arbitration wr hout the interven- 
tion of Court cannot be regarded as a 
decree. A I R 1928 Lab 137=9 Lah 380=107 

I C 756. 


C. F. C, (1908) SEC. 194 

(2) Orders' appealable under this 

section. (Cmdd) 

(e) Order filing or refiisfng to file an award 

out of Court (C'tfd J) 

—Appeal from order under a ld4 (f) 
is governed by Art. 11, Hch If. Fees 

Act, for Court-fees. A I R 1928 Lah 137 
=9 Lah 380=107 I C 75$. 

-For appeal against order filing an 
award without the intervention of the 
Court, the C'ourt-fee stamp is of eight 
annas. AIR 1927 All 771=25 A L d 71! 

= 103 I C 315. 

—Under s. 104 (!) (f) oAy final 
orders are contemplated and order remi- 
tting award to the arbitrators direct iiJg 
them to make fresh award in coinpliafice 
with the agreement of reference dot s not 
amount to refusal to file award and i.s not 
appealable. A I R 1926 Lah 658=96 I C 779. 

— The right of appeal to file afi 
award is not barred by the pronouncemeEit 
of judgment and dnuving up of de<mee. A 
T R 1925 Pat 810=4 Pat 670=7 F L T 644 

=93 I C 261. 

— Where under para 17, Sch. IL C P 
C order filing an agreement is made but 
on unwillingness of arbitnitors to act the 
oxler of reference is revoked and the suit 
dismissed, the order is not appealjible. A 
' I R 1926 All 55=48 A 27=23' A -L J . 891 = Ii " 
E 6 A 575 Civ=89 J C 401. 

— Where at the hearing of an Eippli- 
cation for filing eui awEi-xl a decj‘ee i-? 
passed in accordance with the award, the 
decision of the Court dismissing the ob- 
jection of the opposite party amounts to 
an ordir filing an award though there is 
no express order to that effect AIR 
1925 Lah 321=7 L:i.b L J 91=26 P L li 
466=88 I C 531 

—Where by a single order an award 
directed to be filed aii:l a decree in accor- 
dance with the award is pji^ssed an appeal 
therefrom is in substince an appeal from 
an order directing award to be filed, und' 
can,, therefore, ba imiintained, AIR 1925 
All 404=47 A 743=23 A L J 440= L R 6 
A 350 Civ=88 ! C 76. 

— Where there was arbitration with 
the intervention of Court Eind defendants 

after filing objections were .absent on an 
adjourned date and decree was passed 
in the terms of the award and the appli- 
cation to set aside the awar^ . was 
dismissed; Held, no appeal lay agaihst tfie 
order and that s, 104 (f) was iirapplicabl© 
the arbitratioEi beia/ with the intei'vention 
of the Court. AIR 1924 Pat 60:^(1924) 
Pat 170=3 Pat 839=6 P L T 212=83 I C 26. 
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C. P. C. ( 1908 ) SEC. iOi (Contd) 

(3) Orders -appealable under this _ 

section. (Coma) 

(e'):§r4ef flllef or refissiog to file an 
^ ^ out of Court. ((6W) 

--Order refuHiiig or allowing the 
award to be filed is appealable under s- 
104 (1) (f). Appeal does not lie againsfe the 
lawful award of the arbritators. Gourts 
power as regard the interference with 
the award is limited to three questions 
whether there has been a reference; 
whether there has been award and whether 
an? grounds under paras 14 and 15 Second 
Schedule exist. A I R 1923 Rang 199=1 
K" 265=76 1 C 504. 

—Appeal lies from an order filing the 
award passed after the ^ objections have 
been disposed of even if the decree is 
thereby reversed. In cases such as this 
s. 104 (f) applies and not para 21 (2), Sch 

II of the bode. A I R 1924 Lah 231=73 

1C 820. 

— Order refusing to file an award is 
appealable and in absence of any rules 
made by the High Court under s. 20, 
Civil Procedure Code, is to be followed. A 

I II 1921 All 273=19 A L J 132=43 A 348 

=61 I C 269. 

— Order refusing or allowing the 
award without the intervention of the 
Court to be filed is appealable, but an 
order filing an award in reference by 
Court and under para 19, Sell II is not 
appealable. 00 i C 590. 

■ ■ —Where part of ■ a private award is 
outside the scope of arbitration the deci- 
sion of Court on application to file it is 
an order and is appealable, No second 
appeal can lie frv„m decision ■ in appeal, 
k P R 1915=146 P w R 1915=3! I C 80. 

—An appeal lies against an order 
filing or refusing to tile an award in un 
arbitration made without the intervention 
of Court The fact that a dticree has been 
drawn up after the passing of the order 
cannot take away the right of appeil 
against the order. 42 All 185=18 A L J 
^ '78=1 U P L R (H C) 177=54 I C 443. 

— Clause (f) of S. 104 of the C. P* 
Code refers to cases where a matter has 
been referred to arbitration without the 
ioLtervention of the Court 154 P W R 1918 

=47 I C !7I. 

—Under B. 104 (1) of the C P. Code 
no appeal lies from an order .refusing to 
set aside an award made and ^ filed under 
the provision of, the Arbitration Act. 
S. 104 (f) of the C. P. Code does not apply 
.to proceedings under clause (2) of S. 11 
of the Arbitration Act. The Court, how- 
■ ever, 'has jurisdiction to, ..hear, the appeal 
under clause 15 of the Uettess Patent. 45 
■' Cal' 502=46 I C 687. 
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C, P. C. (»908)aSEC. 104 (CoMic?) 

(2) Orders appealable under this 
^ ^ section. (Contd) 

(e) Order filing or; refusing to^file^ an award 
^ out of Court. (Contd) 

—No appeal lies from aa order 
passed in execution of a decree under 
S 9 of the specific Relief Act. Therefore 
an order passed in execution of such a 
decree directing the arrest of the judgment 
debtor is not appealable either as a decree 
or as an order o 

the C. P. Code. 5 P W R 191J^=18 P^L R 

— Aoplietion to file a award— Order 
in. open to appeal. 

—An order filing award in arbitra- 
tion without the 

Court is appealable under b. Ib'* vt) * 

C. The mere fact that the Court below 
has passed a judgment and a decree upon 
the award cannot take away the right ot 
appeal from the order kiiag the award. If 
the order filing the award is set -aside, 
the judgment and decree based thereon 

—In the course of the hearing of an 
application to file an award under para 
21 of Sch II of the C. P. Code, the 
matter was referred to an arbitrator who 
decided that the award was to be filed. 
One of the parties objected but failing 
to appear on the day fixed for hearing 
objections a ddcree was made ex parte 
in terms of the award. An application to 

ife aside was refused. Held, that an 
fppeal lay undir G. 43. R. I/d) the ques- 
tion as to whether the decree i.s oi is not 
in terms of the award being one on the 

merits, this is a J 

S. 104 (cl). (1) (D- All 297-14^ A L^J 

—■Award on private arbiti,itiou “7 
Matters outside scope of reference decided 

-Right to file \jf 

1914=31 P h E 19x4=23 I C 422. 
—On an application under para 20 of 
TT of C F. Code, an award was filed 

£ part ( to the extent it was held to be 
valid ) by the first court but on appeal, 
the application was .dismissed on the 
that the award could be filed m toto or 
not at all. Held, by Chief Court that no 
second appeal was competent from the 
order of the Appellate Court passed m 

Q,.u o /Ol of S 104. fih I It Idlti— 14o X 
bub-b. (i) OI ». , J. 

-Where a court of Isi iustanoa 

5 refuses to filo a private award and thal , 

1 order i* set 
! order is -oi 
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■ . C. P. C. (IfOS): SEC,- 104. (OmM) : ^ 

(I) Orders appealable under this y 

^ ' section. (Contd) 

i (e) Order filing or refa sing to file an award 
out of Coart, (Contd) 

— Pending an appeal before a. District 
. Judge, tbe parties referred tlieir disputes 
to arbitration without the intervention of 
the court. An award in which the pendency 
of the appeal was set out was passed and 
on application by the successful party it 
• was made a decree of Court by the Distric i 
Munsi:ffi. In an appeal against the order 

■ filmg the award the District Judge set 
aMe the award on the ground that a 
private reference pending an appeal before 
him was imcompetent and the taward there ; 

“ on; was invalid. In revision before the High 
Court objection. Held (i) that the objec- 
tion to the legality of the award was found 
• in the award itself, (ii) that an appeal lies ^ 
■under S. 104. cl, 2 from an order filing the 
award, (iii) the appeal is however confined 
to irregularity of the ; arbitration and the 
validity of the award, (iv) para, 21, cl. 2 
and S 104, cl. 2 are not inconsistent. 12 

IC 690. 

. —An appeal lies against an order filing 
an award passed on arbitration without the 
'intervention' of the court under iS. 104 cl. 
(f) C. P. Code', although a decree may have 
been passed in pursuance of the ; award. If 
' the order directing the filing of the award 
he set aside on appeal, the decree passed 
bn the award will also be vacated, the 
Validity of the decree depending on -that 
of the order filing the award. 18 G W N 
381=22 I C 391. 

—Notwithstanding there is no appeal 
from a decree made in accordance with an 
award obtained without the intervention of 
the Court an appeal is competent under 
S. 104 (f) from an order filing na 
award. 176 P W E 1913=310 P D E 1913 

~2l I C 298. ' 

: ^ —No material alteration or innovation 
made by the new code in the law. See IS 
; ; A L J 980=69 i C 624 

^ — Pfi^t© award Decree on the basis 
ot award— Order fiimg awwd appealable, 
though decree has been passed. See 19 

G "W N 948=21 0 D J 273=28 I C 5S7. 

— S. 104 (1) (f) applies only to 
arbitration under the Code. 17 I C 902. 

,“;Qwoere— Whether failure to give 10 . 
days time to file objections is a ground ' 
for enterimmng an appeal from a decree i 
A I E 1931 All 453= 
(1931) A L J 442=Iiid Eiil (1931) Ail 575 

= 1331 C 31. , 

-rCourt fee payable in appeal from i 

01 doi fiiiag award IS Es. 2, 6 luck 703. ' 
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i C. P. C' (S508) SEC. ii4: (CUmIiI) 

: (2) Orders app eafahfe wtdef Ills ■ . 

sectioi. (Contd) 

j (e) Order filing nr refising to file an award 
; out of Court* (Oontd) 

i Award filed iiiider S, 11 of the 

; Indian Arbii'ration Act— Objected to— 
Ob 3 eetions overniled— Appetd lies A L E 
1 1933 L 2=33 P L E 1048 =1 1 D 249=A I R 
i 1933 L 44=1 R 5 L 57=I4i I C 64. 

—Order under, directing filing of 
award in an arbitration without intervention 

■ of Court— Appeal from— Lies under S* 
104 (1) (f) uotwithstandirig that pursuant 

■ to that order a decree is subsequently 
passed iii accordance with the award. 7 
Luck 128=A I E 1931 O 345=8 OWN 78f, 

, , —An ' appeal lies, under a. !C)4 (f) of 
; the Code of 1908, from^ . an ' order filing 
an award made in an arbitration without 
the intervention of the Court, in spite of 
the fact that the Court has, under cl. 21 
(1) of the second schedule to the Codo^ 
proceeded to pronounce judgment according 
to the award. 172 P L E 1911=10 I C 512 

— Order directing award to be filed 
is appealable, but not decree following the 
award. 2 M W N 1911,. 223. 

—The -words ‘-without the interven- 
tion of the Court” in S. 104 (1) (f) of the 
0 P C refer only to those proceedings 
which are taken under paragraphs 20* and 
21 and not to proceedings taken under 
paragraphs 17 to 19 of the second 
schedule to the Civil Procedure Code. 
Therefore a decree passed in accordance 
with an award as the result of preceedings 
under paragraphs 17 to 19 is not appealable. 
248 P,L E 19,13 =9 P E 1913=16 I C '994 

—A reference to arbitration was 
made in a pending litigation through court 
and the arbitrator’s award was chailen<md, 
under 2ud Schedule, clause 15 (1) (a)'" on 
the ground of misconduct, of the arbitrator. 
After makiog an inquiry into the 
allegations of misconduct the Court 
disallowed the objections and passed a 
decree in accordance with the award 
Held, that no appeal lay from the order 
disallowing the objections or from the 
' decree passed on the basis of the award 
18 A 422 A W N (1916) 37 followed. 16 

I C 595. 

_ — Though no appeal lies from a decree 

111 terms of the award qua decree except 
in so far as it is in exGe.■^s of or not 
in accordance with the award yet an 
appeal so filed may be treated as one from 
the order filing an award under -S. 104. 
Ci (f) CPC. 21 M L J 1005=(i9Il) 2 
M W N 223=12 I C 269 
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c. p. c. (H08) SEC. JO*. (ConJd) ' ^ 

(2) Orders appealable under 

~(f) Order under S. 95 ;-Order under 
B. 95 graatiug or refusing coinpeiisation toi 
improper v 

see also 25 M L T 46=49 I C 86. 

—But no second appeal 
such order 36 M L J 435=5t) I 0 8 se i 
llso 4Bur LT 604=11 I ^ iS. ' 

— (ir) Order imposing fine or directing 
arrest or detention in civil prison '.-Both 

au order of arrest and of attachment be- 
fore judgment are appealable, a ii or dei ol 
arrest is not enumerated in U, A.Lii.L.L, i. 

1, the right is specifically given by s, IU4. 
and being a statutory right given by the 
body of the Code is not a matter or pro- 
cedure and cannot be taken away by ^ rules 
coutaiaed ia the schedule. Its omission 
from 0 XLIII does aot mean that it docs 

not exist AIR 1924 Rang. 3bL=l! R 3b2 
not exist, J I jjg 

•—Arrest or detention in civil prison 

of a person otherwise than in execution 
of decree-Appeal from— Competent, l.ih 
I C 367=1932 A L '^.■221=1 R 1931 X m 
=A I R 193-2 A#24=A 1 R Iha'^A o24=A ^L. 

—Appealability of order deoliidng to ' 
arrest iudgment-debtor in execution of 
decree. See ‘ ^ 

“ —Refusal to take action under 0 39, 
R 2 Aopei; if lies. See 39 Mad, 907=19 M 
B 2 Appwb ^ j 523,34 j c 588. 

—Small Cause decree— Transfer to 

rtwliinarv court for oxecution—Ofder 
•clireetiag arrest of surety* See 30 I C 684. 

«— (0 Order made under rales from 
wWcr appeal is e^^ssly 
See cases under O 40 i. k App^ai nes 
fro.ai an order in a matter 

..'ticukr rule in ,an 

permitted by the ruin L 


No Second Appeal lies from 'Orders ofider 
^ ■ . , tills section. 

--No second appeal lies against ordeS 
falling under S f 

I Wl62=I R 5.N 99=A 1 R 1913 N 72. 
—Thus no second appeal lies from 

the appellate order uP'wWi'f 
of the award A L K R33 R ^ R \ 
p T. 1? 34-A I B 1933 L 139-1 
BLR S4-A i a 63=141 i C 72; 


c. p. c. (1908) SEC. 104 {Contd) ' 

fil No Second Appeal lies from Orders ,,i 
‘ uner this section {Contd} 

-Execution sale-Order refusing 
to set aside— Second appeal from— Not 
competent where ^3 P L R 

n932\ 530=AVR^ .932 ySS. 

But the prohibition against second 

rn£ Wit 

?a A ®in31-A I R 1933 A 57=143 I G 420=1 
54 A 1031-A i g 5 ^ 255=1932 A L J 1036. 

—Execution— Sale applications , by . 
different decree holders , on different de^ 

issue-Not appe'^-'jj jygg ^ io=U8 1 C 686. 

n,.f1pr" of remand— Jurisdiction- 

'« *’ I' “ '”tii 

—Where a case is remanded on appeal ,, 

from an order "^.V^Lrfhe; 

appt'°from tlm o^-der of remand can lie. 

-Second appeal does not lie from the , 
result of appeal under O XLHI. i. ( ). 
—The Court cannot by framuig order 

‘ IS one passed under O XLl. r. 23., allow 
as one passu „i,4 „ot otherwise lie 

' ‘i%^Prfq-10 Al 122= 1930) A L J 454=Ind 

, A I R 1930^AU lA^t^ J 

—Second appeal caniiot^ ^ lie from 

’ refA’itbfsrsr^oti'i 

; a’l-j 548.3. i’ c‘“! 

! A decree in accordance with award 

modified under para Ti Sch II is lu ac- 

1 oordance with an award within the meaning 
of para. 16, Sch. H. and no second appeal - 

?• liJinfrAm there being no decree in 
s lies theref om Uicic 219=31 ' 

- excess of arvwd. A t.„|, 129-120 

a P L R 337=lnd Rul (1930; LaU UJ uu^ 

U —There is no appeal against the 

■innellate order of the Distnot Judge, 

dismlsing ^asapplmation to h^ 

P AIK 1929 Lab oik-lnd 

«>— An uppcai lies from an order iccof*’ 
ding compromiec, forniiug ba«’A of a con- 
Feat decree, and is the proper piniccduro 
12 for a party challenging vuluUiy of 

'2. compromke on ground of tyani of cunseni. 

' A second appeal In Hiich cases cauiiot. 
iLimver' lie- A I R 1929 Kah 472=Ind Rul 
on ; . -(1929) Lah 886=119 I C 422. 

^ --.Where an orim: allowing appUeaiion 
J2;! for &ling au avtard' is" roveracd m” appeal 
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Ilf: 

C. E. a (1^08) SEC. 104 iContd) 1 

(3) No Second AppeaMles from orders I 

under this section (Qonkl) 

A revision lies and the Court -fees of Bs. | 
4 is sufficient, A I B 1929 Lah 367=110 | 

.I'C 302. : 

—Second appeal against order setting | 
aside or refusing to set aside a sale cannot | 
lie even if the matter is one between 
the decree-holder, auction purchaser and 
judgment-debtor, A I B 1927 Cal 657=45 
C L J 557=104 I C 188. 

‘“^Second appeal against ordm* of 
Appellate Court, confirming or refusing to 
set aside a sale under 0. XXI, r. 92 is not 
maintainable. A I B 1926 Lah 204=91 

I C 213. 

—A second appeal from order return- 
ing plaint cannot lie. A I B 1926 Lah 
141=89 I c m. 

—A second appeal against an order 
reversing order of lower Court and 

setting aside sale under 0 XXI, r, 90 is 
not competent. A I B 1924 Pat 803=5 
P L T 443=78 I C 315. 

—Sub s. 2 of Si. 104 deals with 
internal appeals within the limits of 
British India. The application to file an 
award may be made to the Subordinate 
Judge, If the amount at stake is below 
certain figure, the appeal would lie rrom 
him to the District Judge, and if above 
that figure, it would lie to the High 
Court. The provision is intended to 
prevent any appeal beyond the District 
Judge where the sum in dispute is small, 
In this respect it runs pai’allel with s. 100, i 
which limits second appeals from appellate : 
decrees by District Judges. That section ; 
deals only with decrees while the decision j 
on arbitration questions are termed orders, | 
Section 104 does not therefore take | 
away the general right of appealing to ■ 
the Crown given by s. 109. A I B 1924 i 
P C 95=L B 5 P C 216=(1924) M W N i 
79=7 XL J 62=34 M L T 62=19 L W 
649=20 N L B 33= 51 I A 72=22 A L J 
886=51 V 361=46 M L J 628=26 Bom L B 

586=28 OWN 977 (P G)= 83 I C 531. 

— Xo second appeal lies' from an 
appellate order under 0 XLTII, r, 1 (a) 
and remanding the case for trial on 
jmeiHts. 2 Lah L J 587=68 I C 304 See 
lalBo 62 I C 986 =3 Lah L J463=A I R 1921 

Lah 156. 

—tinder B. 104 (2) no second appeal 
lies from the order specified in sab s. 
(1) but it cannot take away the right 
of appeal conferred by special provisions 
in the Letters Patent A I B 1922 Lah 
380=3 Lah 188=67 1 C 388. 
—Interlocutory order is not appealable 
but it has been admitted that no second 


IJI; : 

C, P,X (1998) SEC. 194. (Conid) 

(3) No Second Appeal, lies from orders iiidef 
■ . ■ this section (Co'Hkl) 

appeal lies, AIK 1921 Lah 265=82 P L R 
1922=67 I C 218. 

: — Xo second appeal lies ^from an... 
appellate order under 0 XLIII r. 1 (a) 
nor does the remedy by way of revision 
lie. 43 A 334=19 A L J 110=61 I C 36. 

— Application to set aside ^ sale on 
the ground of . ' fraud — Second appeal 
if lies, 14 I 0 63=17 C W X 524 see also 
15 I G 079 and 54 I C 94!. 

—No second appeal lies againsfc^ an 
order passed in appeal upon a petition 
by an auction purchaser to set^ aside a 
sale on the ground that the judgment 
I debtor had no saleable interest in the 
t>roperty. 45 I C 761. 
— Under the present C P Code no 
1 second appeal lies from an appellate order 
reversing an order of the first court 
, setting aside an execution sale under 0 
, 21, B 92. 41 ,1 C 751. 

— All order passed under 0 21, B 
^ 92, C P C is not open to second appeal 
I 4 0 L J 372=41 I C 12!. 

I — The character of the decision of 

i a question within the scope of E. 90 
j of 0 21, of the C P Code is not altered 
: by an allegation of fraud of a more 
I comprehensive scope. No second appeal 
by a decree-holder lies under >S KU i2| 
of the C P Code against an order b wed 
on the ground of fraud in the publiiition 
of sale, although there was allegdiii of 
fraud of a wider scope imputed to ih j 
decree-holder, viz, thit the decree-holder 
hid taken out execution though his 
decree had been sitisfied in full out of 
Court. 25 C L J 399=49 I C 426. 
—Order disallowing an application 
under 0 21, B 89. Second appeal whether 
lies-chauge in the law. See 38 Cal 3:n=l l 
G L 'J 224=15 C VY X 844=16 I c 34i, . 

— No second appeal lies from an 

■ order passed in appeal preferrevl agiinst 
, an order made on an application under 
I 0 21, r. 89, Civ Pro Code 1908. S 10 1 

sub-sec. 2, Civ Fro Code 1908, has taken 

■ away the right of second appeal from 
cases under s. 310, A. read wiih s. 241, 
Civ Pro Code, 1882, in which such appeal 

i was allowed under the Code oF i88j 
: 38 G 339=14 C L J 224=10 f C 315= {5 C 
; W H 841, 

—No appeal lies from the order.. 
i of an . appellate court setting aside a sale 
I in execution. 13 A L J 3k=2S I C 276. 
i Order refusing to sot aside sale by App. 

Court — Review — District Judge setting 
. aside sale -No second appeal. See 6 .P VY ' 
i K 1915=17 i C 58f.- 
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C. P. C. (1908) SEC. 104 (Contd) 

(J) No Second Appeal lies from Orders 

under this section ( Contd) 

— An order passed by 
court under E. 20 of Soh II, C P 
directing the filing of an award and the 

passing of a decree in aocordance therewith 

is not appealable under b 11^4 (2). Qoa-e- 
Whether the order is subsect to revision . 

143 P W E 1914=280 P L E 

~-No second appeal lies from an order 
passed under 0 21, E 19 of the Civil 
Procedure Code 1908 even if the auction 

ptirchaser is tbe decree holder himselt. 

44 Bom 472=22 Boei L E 383=56 1 C 597, 

— Eecord of compromise by court— 
Obiection by other party — Appeal See 27 
ML J 173=25 I C 56. 

—Ho appeal lies from an order , 
remanding a case passed on appeal from i 
an order under rule 10, of Or. 7 0 10 ! 
the remand being on ihe ground that tbe ' 
first court had iurisdiction to try it. JNor , 
can there be revision, from such an order. 
119 P E 1912=101 P L E 1913=48 P W R 
1913=18 I C 529. j 

—Execution sale under the old i 

Application to set aside after the | 
new Code ' came into force— If ■ governed | 
by the Hew Code— Second .appeal Ifarred. 

See J6 I C 436. , 

—.Application to set asjck sale on i 
ihe'Crciind of fraud—- Dismissal of— No | 
second', appeal. See 15 , A L ,d. ^20=43 I | 

V ,522* I 

Clause (w) of E. 1 of 0 43 of the j 

Civil Ikocedure Code has to be read 
along with E. 7 0 47: and there is no 
apiK‘al from an order granting a review 
of an ex parte iudgineni passed on appeal 
except on any of the grounds men- 
tioned in E 7 of 0 47. I t ! C 39. 

. —Ho second .. appeal lies from an | 
appellate order setting aside a sale | 

■ under’ 0. 21, r. 90. But the High | 

Court may entertain an appeal or a | 
revisioBi' if the case calls for 

further consideration. |3 I C 147. 

—Order of remand f^r trial on the - 
j^^|S|t 5 S--.Appeai against, if competent. -See 

10 I C 3§, 

—Ho appeal lies froni mi order, passed 
In appeal remanding for trial on the merits 
a case iu which,, the plaint was returned by 
the,, court of, first instance for presentati-on 
to a proper Court. 9 I ,C 666=33 A 479 

, „ , =8 A L J 12. 

— Application, to set aside ■ an ex- 
bnrtc decree-— Dismissal of Order— Ho 
appeal See 9 I G 55=9 M b T 269. 

— Second appBal dt‘C3 uoi lie where 
first appeal is hot permitied. A 1 E 1921 
Lah 156=3 Lah, L J 463=12 I C fl6. 
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C. P. C. (1968) SEC. 104 (Contd) 

(3) No Second Appeal lies from orders 

under this section (ConcM) 

—Ho appeal is competent from the 
order of an appellate court remanding for 
fresh decision a case on appeal agamst an 
order setting aside or refusiog to set aside 
a sale in execution of a decree because 
there is no second appeal 4he final 

decision of such court as is laid down by 
S. 104 (2) of the C P Code. Where the 
real point of limitation has not been Auly 
considered by the lower court the oiuet 
Court IS competent to and should intertere 
with, its decision if wrong. In the case ot 
a wrong decision of the 
when no appeal lies, the Chief ^ourfc has 
power to interfere, 

appeal into a rev.sion.^^ J C mS 


(4) Appeal from Order Expressly 
Provided for. 

See cases under O. 43, r 1 


(5) Appeal from orders expressly provided 

for by any other Law 

Appeal lies against order refusing 

to execute award under the Co-operative 
Societies Act. holding it 4o be » mere 
nuliitv. A I E 1926 Eah o47=8 Lah L •! 

^ .310=27 P L E 706=97 1. C. 288. 

—Appeal lies from order under Succe- 
ssion Act passed by the District Judge to 
High Court and is governed in procedure 
by provisions of the 0. P 0 relating to 
appeals. A I E 1929 Bang 109=Ind Bui 
(1929) Bang 241=118 !. C. 49!. 
Execution sale— Application to set 
aside — Dismissal — Appeal dismissed by a 
Judge of High Court-Letters Patent appeal 
incompetent- 29 All 19. 

( 6 ) Residuary non-appealable orders, 

instances of- 

—Ho appeal lies under S. 104 G P 
Code against an order under S, 13 of the 

Code refusing rateable d^tribution as_it 
will affect other decree -holders. 36 B 1»6. 

1 L W 234=21 I C 422» 

‘ —The Code does not provide for 
an appeal from an order passed under 
! s 151, and cannot, therefore, bo 

Imintainod. A 1 drS 

P L E 477=1-2 I..h I, J 

I -Amendment, order allowing— Not 
1 appealable. See- -- 42 l C 455. 

j -^Order dismissing suit under O, 9^ 

! E. 2 not appealable-Froper *‘®medy— , 

I Presh suit or application under U. 9. E 4. 
i See 14 A L J 347=11 I C 7iT. 
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c- P, C. (I908) SECM04 (Co«etl)^ 

(6) Residuary uou-appeaiabie orders 

. instances of (Cowy) 

—Order refusiag witkdrawal of 
execution case is appealable, i. I B 1922 
Pat 525 =1 Pat 232=:a FBT 445=65 1 C 112, 

— ^No appeal lies from an order giving 
or refusing leave lo bid at an execution 
sale. A I K 1929 Mad 903=Ind EuUmOj 
Mad 292=122 I C I6i, 

—•Order granting interest on mortgage 
money for period during which sale- 
proceeds of mortgaged property are . lying 
in Court, is not appealable but is open 
to revision. AIR 1929 Rang 127=Ind Kul 
(1929) Rang 256=118 \ C 416. 

■—‘Separate appeal stamped as ^ an 
appeal from an order cannot lie against 
order removing the names of persons 
from record who admittedly died before 
' filing suit. A I R 1926 Lah 613=8 Lah L d 
324=27 P L R 735=97 I C 192. 

— An order allowing a suit to be with- 
drawn with liberty to bring a fresh suit is 
not appealable. A I R. 1926 Oudh 185=88 

l.■G■^029. 

—No ippeal lies from an order which 
is either conditional or provisional and 
does not result in a final decree. A I R 
1924 All 376=L R 5 A 238 Ciy=46 A 372=2^ 
A L J 345=79 I C 363. 

. — Order staying a suit under s. 19 of 
the Arbitration Act is not appealable. A 
IR 1923 Bind 25=82 I C 81. See also 81 
I C 759=17 SLR 195=A I R 1923 Sind 38, 


— No appeal lies from an order 
granting leave to sue a Receiver for 
damage caused by his negiigence. laches, 
etc. 22 Bom L R U2ti=59 i C 421. 

— Order for delivery of possession 
—Not appeidable, See 16 A L J 150=42 I 

C 936. 

—An order passed under O. 9, r. 
4 refusing to restore a suit dismissed for 
default of appearance of both parties 
under 0. 9, r. 3, is not appaalabie, 250 
P W R 1911=9 I C 238. 

/ —An order setting aside an expafte 
decree is not appealable and as sueh cannot 
be. questioned in an appeal from the final 
decree passed after restoration Id A L J 
, ' 1089=30 1 C 2. 


—Order dismissing for default- 
Application under s. 311, G P G See if 
C VV N 57d=5 Iiid Css 4«. Order pMse:3 
“'.‘derO ASf, r. 93 cjq be liitart'ered 
wrth^by the High Ceurfc where the ap- 
ptotioiiis a combhied applioitioa uuder 
O XXC, r. 93 and 0 XXt, r. 22, if appeal 
lies from the decisio i under OXKf. r, 22. 
AIR .1921 Pat 145=2 P L- T 401-6 
P L J 3i9=(1921} Pat. I C sil 


C. K C. (1908) SEC. 104 (Contd) 

( 6 ) Residuary Non-appealaWe orders, iflstaices ■ 

of (Contd) 

—Order permitting withdrawal of a 
suit under ■, 0 , XXIli, r. 1 does not 
amount ■ tO' a decree and hence is not' 
appealable.' A 1 R 1922 Lah 267=65 I 
. C 719. 

— Award-B ecree - Appeal- Pro vision as 
to, not applicable to ^ matters outside 
reference. . See 32 ! . C 881. 

—Order rejecting appeal under 0, 41, 
R 10 (2) C P Code-Refusal to set 

aside-No appeal from order of refusal- 
Revision-Interference rare see 32 1 C.8J.,, 


C. P. C. 105. Clause (1) 

(ieiiera!:— Ss. 105 and 99 are not mutually 
destructive. A I R 1927 Rang 150=5 R 
80=102 I C 379. 

— B; 629 CPC 1882 is not controlled 
by S 591 of the same Code. In an 
appeal from a decree the appellant is 
entitled to challenge it on the ground 
of any error, defect or irreguiarity in 
any order affecting the decision of the 
case, and it is for tfie court to which 
appeal is referred to consider 
what points the appellant is 
entitled to urge in such an appeal. The 
same principie applies to appeals to the 
Privy Council. A L R 1933 B 336 (338) 
=35 BLR 415=A I R 1933 B 251=1 R 
6 B 64=145 I C"258. 

— S. 105 C P Code does not apply to'”' 
appeals to His Majesty in Council and 
does not operate to give a new meaning 
to the word ‘fiuai’ in S. 109 or supply a ' 
guide to the interpretation of that section 
33 A 391, foil. 26 M: .'L J 96=38 M 509. 
=(1914) M W N 64=14 M' L T 560=2i’ 

1C 84L 

— In s. 105 (!)■ ■ *‘save as 'otherwise 
expressly provided” means except as provi- 
ded in Acts other than the Civil Procedure 
Code. AIR 1924 Rang '237=2 R 117=80,' 

„ ' ■ I C 74ih" 

_ ' —The' right conferred by S, ,101' of '',’ 
the C ,P 0 is unqualified '.and by ■complying ' 
with .the directions or findings of an inter- 
mediate order a piff. is not deprived of 
the right to arise in appeaL the question 
of the propriety of such order and to attack 
its"Corr,ect'Liess. , , 1 Lah 54=53 I C 644. 

— Dac's'on as to legal representation- 
No appe.i —Hence can be attacked in the ‘ 
appeal from the decree in suit. 39 I C 37|. ' 

—Amendment of ploaiiiig intro luoing 
new cause of action ™-Svpu-y of limitation 
period objection to amendment can. be 
taken- in appeal, See 27 I C 141. 

_ — A person wh.) is a;|,|rievei by an 
order of remind and is preemie.l tinier 
S- 105 „(2) -C p. 0,-from -dispi4isig iii 
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C. P. C. (IW?) SEC. tm (Gonkl) 

Clause (I) (Conkl) 

. correct iiess o.ii!y_ /if- an appeal lies to^ the 
Privy 'Coiipcil, ' against tlie order. Where 
no appeal-' lies . to the Privy Cotincil under 
B. 109 (a)- on ■ the ground that, the decision 
of the '-High Court is’ not, a ‘‘ final ' oi’der” 
or a “ decree passed on appeal by the 

■ 'High' Court, S. 105 (2) would have no 
application, 35 Bom L E 458=14,4 I C 916 
,. =A I E 1933,B 260=A I -E \m B 352, 
Affectliif tile decision of the case:— 
^Affecting the decision, of the case’ means 
alfectirig the decision of the case on the 
merits,.*’ A" I E 1931 All 329=Ind Eul 
(1931) All 374=! 3 1 IX 518. 
— The word ‘affect’ predicates that 
error, defect or irregularity his infiiienced 
the conclusion so that unjust result has 
been arrived at. Hence ‘aifecting the 
decision of the case’ means ‘uifecting the 
decision of the case on merits’ A I E 
1931 AH 294=(1931) A L J, 377=I,nd Eul 
(1931) All 577=133 I C 129. 
— In s.,^l05 (1) “decision, of the case” 
means decision of the case on merits. A I 
E 1925 All 610=48 A 175=24 A, L J 56=L E 
6 A 601 Civ (F B.)=96 i C 180. 
— But it has been held by the 
Eaogooii High Court that it is not nece* 
ssary to read into s. 105 {additional words 
“on the merits.” A I .H 1927 Bang 150=5 
E 80=102 r c 379. 
—Order for^ substitution— Not iisibie 
to be questioned in appeal from the decree. 
ALB 1933 C 861=37 C W N 138= A I E 
1933 C 498=145 I C 170, 
— It is true that no second appeal 
lies from an order, but an order mjiy be 
questioned in second appeal if it “affects 
the decisions of the case.” Where there- 
.fore an abatement is not set aside, ^ tf-ic- 
result is that certain parties are- dismissed 
from the case, and so far as the parties 
go out of the case, tlie^ other |3artyJ,ias 
no remedy left, the decision is not given 
on the merits but on a purely technical 
ground, and such an order refusing to set 
aside the {ibtitemrnt may ha quesiiotied 
ill second appeal. A L E 1933 A 34i‘ 
(341)=1933 A L J 561=1 A W R 977=A I' 
R 1933 A 294=1 R 5 A 386=144 I C 133. 
— Abatement— Order setting aside— 
Does not alfect the decision on merits— 
Cannot be questioned in appeal. ( Br'^adway 
C J and Abdul ) AIR 1933 I 3-§i 

—Substitution of legal re-presentatives- 
0 r d er jil lo w i n g— Go r re ct rie ss of — Challe n ge 
of, in appeal from decree in suit — Not 
permissible. 37 C W N 138 (141). 

— Abatement of suit— Order setting 
aside — Correctness of— Challenge of, in 
appeal from dmcree in suit-Not permissible. 

37 C W N IIS (141). 
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] C. P. C. (1908), SEC. \m-{Conm, ; -_ 

I Clause (!) 

I - —An order extending' time fixed for 
I payment by a preliminary decree in a fore 
I clo.sure suit may be impeached in an appeal 
I from the final decree as the question is 
! one afitectfing the decision of the case. 

I 7 N L K 162=12 1 C 795. 

: —Affecting the decision of the case 

I means an unjust result has been arrived 
i at in the decision of the case on merits. 

! A I E mi AH 294=1931 A L J 377=133 
!.., , I G 129=53 AH 612. 

! —See also 32 C W N 1020; 115 

i Cal 183. and A I R 1926 Cal 126. 
— Where an order settiiig aside an 
abatement does not affect decision of a 
! case on merits, s. 105 (I) does not apply. 

' If it affects merits s 105 (I) applies. A I 

■ R 1925 AH 426=47 A .555=23 A L J 444=L 

E 6 A 297 Civ=87 I C 211. 
Bee also A I II 1925 Cal 473=40 C 
L J 5:8=85 I C iOO; A I R 1925 Cal 7 
66=52 0 472=29 CW N 675. and A I E 
1923 Lah 230=71 I 0 587. 
—Order of lower Appellate Courl; sett- 
aside {ibatement is such as affects merits 
and can be made ground of appeal as per s. 

105 (1). AIR 1623 Lah 230=71 ! C 587. 

I See also 65 I C 745 (Lah). See also 
63 I C 845 (Cal). See also 53 I C 644=1 
: Lah 54. See also 46 1 G 816. See also 46 
: I C 922. See also 70 I C 893=1 Bur L J 
231=4 U B E 93=A I E (1923) Bang 29. 
Seetilso A IE 1923 Pat 45=2 Pat 207=3 
; P L T 765= (1922) Pat 321=68 I C 363. 

; See also 20 C AV N 43=32 I 0 866. See 
j also A I E 1925 Nag 185=80 I 0 626 
I — Any error, defect or irregularity |ji 

: any non-appealable iuteiiocutory order, 
affecting the decif-ion of the 
^ case" ^ may bo set forth as a grou,iid of 
objection fii the memorandum of appeal. 
^'A I E 1922 All 118=44 A 534=20 A L' J 
. 349 =66 I C'm 

— S. 105 '(1). does not apply to, o, refer 
: re,fusing permission . to ^ withdra'W - with 
liberty to bring fresh suit as the order 
is simli as does not affect merits. A I B 
rj25 (5il 7 11=4 1 C L J 186=86 I C 1029. 
“Affecling the decision of the case.” ’ Setr 
WXh J 130=34 A 592=!6 i C i. 
-■-Dob.'.ct in procedure affecting the 
docisior, of the case, is a good ground of 
appeal. i E 1929 Pat 61)9=10 P L T 
.589= lud iliii. (1930) Pat 16=120 1 C' 104, 
—Appeal must be from decree r—Question 
: of custom cm be agitated Jn Second appeal 
from fif'uil decree if certificate is obtained, 

■ A I R 1923 Lah 535=5 L L J 392= 

73 I C 650. 

, ■ ■ . —Where no iippeal Is preferred against 

■ final decree, it will remain effective. A I R 
. 1923 Bom 200=25 Bum L B 237=72 I ^ 4Dl. 
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C. P. C. (If08) SEC. 105 fOow^ei; 

Clause (I) (Oontd) 

Appeal must be from decree {Concld) 

—Partition suit— No appeal from 
preliminary decree — Duty of^ Appellate 
Court is to see whether preliminary <3ecree 
was capable of enforcement. A I B. 1924 
Cal 80=88 C L J 1U=:75 I C 319. 

—An aggrieved party can challenge 
in appeal from decree any findings on 
preUmina>*y issues regarding jurisdiction or 
limitations. AIR 1921 Bom 220=23 Bom 
L R 92=45 B 627=60 I C 885. 

—Arbitration Award:— Decision of a : 
case cannot be^ affected by an order super- 
seding arbitration and it cannot be set 
forth as a ground of objection in appeal 
from final decree A I R 1921 Lah 145=3 
Lah L J 59=38 P L R 1921=59 I C 676. 
Bee also. 38 I C 106. 

.See also. 37 1C 844. 

— Order setting aside an award is non- 
appealable but can form ground of objection 
in appeal if it affects merits. A I R 1C28 
Lah 753=110 I C 748. 
— S. 105 (1 ) enables an order 

superseding an award to be a ground of 
attack in appeal from a final decree. A I R 
1925 All 566=47 A 916=23 A L J 656=L R 
6 A 459 Civ=89 I C 173. 
—Order setting aside the award is 
one affecting the decision of the case, 
therefore, on appeal from the final 
decree, such an order can be questioned. 
1 R 1929 Cal 322=56 C 21=rnd Rul (1930) 
163=121 1C 675. 
See to the same effect A L R 1934 
0 19=10 OWN 1177. 
— Decision on the merits— Superse- 
ssion of award, whether affects— Award 
’^’'de within time but filed beyond it, 

37 I C 844. 

— An order of a court setting aside 
an arbitration award and superseding 
the arbitration proceedings is an order 
affecting the decision of fhe case within 
the meaning of S. 105 of the C P Code 
and an appeal lies against such an order. 
37 Ail 466=13 A L J 653=29 I C 411 
— When an appeal is finally preferred 
against a decree of a Court of first 
instance, which Court has, in the course 
of the suit, set aside an award of the 
arbitral ors on the ground of misconduct, 
the order setting aside the award can be 
traversed in the appeal against the whole 
decree. 97 P R 1912=106 P W R 1912=133 
P L R 1912=15 I C 62. 

—Orders remitting the award to 
arbitrators for re -consideration and the 
subsequent order superseding arbitration 
are not open to challenge in appeal, 
inasmuch as these orders do not affect 
the final decision on merits. A L R 1933 
L 1194= A I R 1933 L 530=146 I C 


C. P. c. IfiS' SEC. im {Conti}'' 

Clause (I) (Confd) 

—Error, defect or Irrefularity:— Under 
s. 105 (1) a ground of objection may be 
piefei’red, not from the order but from an 
error, defect or irregularity affecting tim 
decisioii of the case on the merits. A I R 
1931 All 329=Iud Rul (1931) All 374 

= 111 I C 518 . 

—An appeal against an order is 
different from advancing a ground of 
appeal about defect or error in the orden 
AIR 1931 Ail 294=(1931) A L J 377= lad 
Rul (1931) All 577=133 I C 129. 

— The words error, defect, or 
irregularity in S. 105 C P Code mean error, 
defect, or irregularity affecting the decision 
of the case on the merits. Hence the 
validity of an order under 0 22 R 9 (2), C 
P C cannot be questioned under S. 105 G 
P C. 14 A L J 610=35 I C 209. 

—Error, defect or irregularity in 
preliminary order affecting merits can 
form ground of objection in appeal 
against final order. A I R 1925 
199=48 M 267=47 M L J 710=21 L W 
136=85 ! C^ 333. 

—Error, defect or irregularity in 
order making a person party in appeal 
though non-appeaiable can be made a 
ground of attack in appeal under s. 105 
(1). AIR 1925 Ail 768=47 A 853=23 A 
L J 757=L R 6 A 386 Civ=88 I C 491, 
Error, defect or irregularity in an 
interlocutory order though partly in 
favour of an unsuccessful party, can be 
made a ground of objection iri appeal 
if it affects merits. AIR 1927=Gal 733=46 
C L J 51=l®4 I c m. 

— Defect or irregularity mentioned in s. 
105 must be of law or procedure and not 
of fact. A I R 1930 Pat 266=9 Pat 
102=Ind Rul (mn)) Pat 488=125 I C 136. 
See also 32 C W N 1020=115 I C 184=A 
IR'i929^ Cal 26. 

V ■ — Ex-parte decree or order:— Propriety 
of an order setting aside an ex-parta 
decree cinnot be set forth as a ground 
of objection in the memo of appeal from 
the decree in the suit. A I R 1931 AU 
294=(1931) A L J 377=Ind Rul (1931) All 
577=133 I C 129. 

— Order setting aside an ex parte 
decree ^merely ensures a hearing on 
merits and as such does not come under 
the operation of s. 105, but where it is 
set aside only against some of the 
defendants and should have been set 
aside against others the order affects 
the decision of the case and s. 105 can be 
resorted to. A. I R 1930 Pat 266=Ind 
Rul (1930) Pat 488=9 Pat 102=125 ! C 136. 

— Order setting aside an award in the 
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C E C. (If»a) SEC/ ICIS iCmtd) ■ 

Clause (I ) 

Ex -"parte decree of order (QoncM) 

decree and therefore can be objected to 
ill appeal from final decision whether 
it affects decision on merits or not. A I 
R 1929 Lah 174=Ind Bnl (1929) Lah 
770-118 1C 434. 

— S. 105 (1) does not apply to order 
setting aside ex parte decree when such 
order does not affect merits. A I R 1927 
■"Bom 455=51 B 495=29 Bom L R^ 925=103 

! C 262. 

-See also A I E 1923 Lah 425=72 
I C 410; See also AIR 1924 All 
929=L R 5 A 335 Civ=79 I C 69. 

— When an order setting aside ex- 
parte decree affects merits, s. 105 (1) 
applies. AIR 1927 Rang 150=5 R 80 

= !02 ! C 379. 

— Court improperly refused adjourn- 
ment and passed ex parte decree. Applica- 
tion to set aside ex parte decree was 
dismissed order refusing adjournment 
can be set forth as a ground in appeal 
from ex parte decree according to s. 105. 
AIR 1925 Fat 534=7 P L T 381=1925 
Pat 199=91 I C 167. 

— S. 105 (I) applies to order setting 
aside - ex„ parte .final decree as that 
„ order ..affects merits. AIR 1924 Mad' 
890=47 M L J 041=35 M L T 131=(1924) 

M W hr 884=20 L W 954=85 I C 808. 

—An order setting aside an ex parte 
decree cannot subsequently be questioned 
under S. 105 (1) C F Cede, in appeal 
from the decree passed after restoration, 
as that order does not affect the decision 
of the case with reference to its merits. 

3 0 L J 231=34 I C7I3. 

—While an appeal lies under 0 43 R 
1 (d) of the C P Code against an order 
refusing to set aside a decree passed ex | 
parte no appeal lies against an order i 
setting aside such a decree. Under S. 105 
(1) of the Code, any error etc, made by a 
Court in setting aside an ex parte decree 
is not an error, etc, ‘‘affecting the 
decision of the case” and therefore, 
cannot be set forth as a ground of 
objection in the memorandum of appeal. 
40 P R 1916=133 F W R 1916=31 I C 914, 

—Interlocutory Orders:— Though inter- 
locutory order is not appealable it can 
be objected to in an appeal on error, 
defect or irregularity in the final order. 
AIR 1930 Pat 266=Ind Rul (1930) Pat 
488=9 Pat 102=125 I G 136; see also 
AIR 1930 Mad 988=33 M L W 39t=G0 
M L J 79=Ind Rul (1931) Mad 207=1930 
M W hr 644=129 I C 63. 

— S. 105 (1) does not apply to an 
order passed after decree as the order is 

Iu a. {%) w (^'0 


C. P. C. (1908) SEC. 105 (Cotitd) 

Clause (I) {Qoncld) 

Interlocutory Orders (CowoM) 

not interlocutory oi’der. AIR 1928 All 
194526 A L J 166=Ind Rul (1929) All 233= 

U4 1CM. 

—Appeal does not lie from order 
assigning administration bond, 13 I C 690, 

— S 105 contemplates two things, 
there being a regular appeal about some- 
thing else, and in that appeal the insertion 
of a ground of objection under s. 591. 
Where, therefore, an appeal was made 
ostensibly against a decree in the suit, 
while tne sole ground of the appeal was 
against an interlocutory order passed 
therein, held that the appeal was not 
maintainable. 22 A 366= A W N 1900, 109. 

Applicability of S. 105 to orders and 
interlocutory orders leading up to the 
final order — Grant of leave to sue, 
appealable. See 35 I C 74. 

—Second Appeal;— Arbitrary exercise 
of discretion by the lower Courts— Only 
and not proper exercise of discretion can 
be questioned. A L R 1933 A 340 (342)= 
1933 A L J 561=1 A W R 977=A I R 1933 
A 294=1 R 5 A 386=144 ! C 133. 


Clause. ( 2 ) 

— The view that the right of mis- 
cellaneous appeal against the remand 
order merged in the larger right of regular 
appeal against the final decree, though 
correct under the Code of 1882, is obsole 
te now in view of change in law introduced 
by the ne# Code. 8N L R 42=14 ! C 673. 

— S, 105 (1) does not apply to a 
remand order returning plaint by xipp- 
ellate Court as it does not affect merits, 
xi I R 1926 Mad 900= 51 M L J 119 
=(1926) M W N 613=24 L W 630 

=97 I C 790. 

— S. 105 gives finality to remand 
orders. xV I R 1923 Cal 385=72 I C 588. 

—If a party is aggrieved by an order 
of remand from which an appeal lies, he 
must appeal therefrom or else he shall be 
precluded thereafter from disputing its 
correctness. AIR 1923 Mad 67=(1922) M 
W N 657=43 M L J 310=16 L W 552=31 
, M L T 465=69 I C 173. 


—Order of remand if not appealed 
against precludes disputing its correctness 
thereafter. .AIR 1928 Gal 325=55_G 506= 
110 I C 347. See also AIR 1925 Mad 
1019=22 L W 460=8) I C 996. See also A 
I R 1926 Nag 164=89 I C 1009; See also 
AIR 1923 Nag 283=82 I C See laso 
air 1925 Fat 630=6 P L T 80o=(1925) 
Pat 185=88 I C 495* See also A I B 1923 
Hang 29=4 U B B 93=1 Bur L J 231=70 
I C 893; and A I R 1928 Rang 297=6 R 
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C. P. C. (torn) SEC. 105. iContd) 

Clause (2) {Coidcl) 

506=113 I G 803; and AIR 1028 Mad 
430=27 M L W 483=109 I C 130; and A 
IR 1926 Gal 509=91 I C 287; and 3t)2 P 
LR 1913=210 PW B 1913=20 I G 761; 
and 57 I C 52; and 10 N X 4 R 28=23 I C 238. 

—On second appeal from the decree 
of the L. App. Gourt decreeing the claim 
. it was contended that finding as to demise 
could not be gone into. Held, that S. 105 
( 2 ) did not apply to this case» as the test 
is not whether a decision has been given 
• in the Civil Mis. appeal but whether the 
party availed himself of the appropriate 
remedy of appealing against the order, 29 
M L J 772=2 L W 509=29 I C 386. 

—An order of remand is appeable 
only in which the decree which would 
have been passed by the Appellate Court, 
had the court, instead of remanding the 
case under 0. 41 R 23 decide the whole 
suit and passed a decree is appeable. 50 
PR 1911=210 PLR 1911=137 P W R 

1011-1 1 I r 


—But an aggrieved party can dispute 
correctness of remand order in second 
appeal if he be otherwise entitled to do 
so. A I R 1926 Mad 900=51 M L J 119= 
(1926) M W N 613=24 L W 630=97 I e 790. 

— And although a party cannot refer 
question decided before order of remand, 

' Court can re-open same if neces- 
sary. AIR 1926 Mad 830=94 i C 226. 


— It should also be noted that S. 105 
does not control Art 15. Letters Patent. 
Hence order of remand can be attacked 
in an appeal ueder Art. 15 against the 
final decree. AIR 1929 Mad 349=30 L W 
787=lQd Rul (1929) Mad 787=118 1 C 291. 
S. 105 ( 2 ) does not apply to Privy Council 
appeals. A remand order of High Court 
which is not final order cannot be appealed 
against in Privy Council. AIR 1925 Nag 
349=22 N L R 132=88 i C 69. 


— See also A I R 1925 Rang 147=3 Bur 
L J 248=84 I 0 519. See also A I R 1924 
Mad 701=46 M L J 357=19 L W 458=(1924) 
M W N 380=34 M L T 112=78 I C 931 

—Lower Court dismissing suit by s. 
33, Madras Act of 1894— Appellate Court 
reversed and remanded the case dealing 
also with g. 27 (4) of Madras Act and 
holding the suit not barred by it— No 
appeal from this. In second appeal after 
remand defendants could not contend that 
s. 27 (4) was a bar. A I E 1925 Mad 916= 

86 I C 608. 


—An oraer ot the Court returnini 
plaint for amendment is not appeala 
under S. 105 C P C but the plff coi 
challenge the correctness of the order 
his appeal from the decree notwithstar 


C p. C. (l9iS) SE,C.. 105 (Comd) : 

Clause (2) {Contd) 

ing that he had complied with the^ order 
and thal; he could have a!h,)wed his suit 
to l')e rejected arid appealed from the 
rejection. 1 Lali 54=53 I C 644. 

— Where the court of first instance 
goes into the evidence and records findings 
on all the issues but dismisses the suit as 
not maintainable, the disposal, is on a 
preliminary point and an appellate court 
remanding the suit for retrial acts uiider 
0 41 R 23 though the appellate Court 
might frame certain additional issues and 
send them also for trial. Such an order 
of remand if appealed against under B. 
105, becomes- final. 4 Pat L J 645=(1920) 

■ Pat 91=52 I C 125. 

—Glider S. 105 (2) of the G PCode 
a lower court cannot treat order of remand 
of the appellate court as a nullity owing 
to the want of jurisdiction in the latter to 
pass it. A party who^ omits to raise the 
question of the jurisdiction of the appel- 
late court at the hearing of ^ an appeal 
and to appeal from the decision reached 
cannot be allowed to object to that 
decision in the subordinate court to which 
the matter in dispute is remanded. 

41 I C 886. 

—Decision on interlocutory matter— 
Failure to appeal against, effect of— 

. Appeal. See 40 I C 621. 

—There can be no appeal from the 
order of remand on the question of the 
existence or non-existence of custom. 
But where the parties were admitted 
governed by Customary Law, the proper 
course was to set aside the order of 
remand and send back the case to the 
Dt. Judge in order that he might pass a 
decree for what the plff. was entitled to 
by custom. 109 P L R 1917=76 P W R 
1917=39 I C 175. 

— No appeal lies to the High Court 
against an order of remand passed by 
a Dt. Court in a suit under Ss. 112 and 
114 of the Madras Est. Land Act. 1 L W 
667=25 1 C 425. 

—Final order remanding on ques- 
tion as to pleading or as to bar under S. 
43 of C P Code, 1882 — Interlocutory 
Judgment— No appeal to Privy Council 
■ See 26 M L J 66=14 M L T 591=22 I C 9 . 

— Suit of Small Cause nature f>r 
less than Rs. 500— Order of remand not 
appealable. See 22 C L J 97= 30 I C 894. 

—Remand by Appellate Caurt for find- 
ings on issues not tried-No appeal See 20 
OWN 43=32 I C 861. 

— Remand order is conclusive only 
regarding points decided by it. A I R 
I 1925 Oudh 627=85 ! C 468. 
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C,P.C: (IM8) SEC. IIS (Co^ 

Clause (2 )., (Go? 2 ^<I) 

. — Eemand order, oe one point raised, 
Decision oa other, point, also mast be 
thcmgbt to be confirmed by remaad order. 

All im% p 0 6im c ,w E.umi m 

L T (P 0) 3846 L W 447=(i922) M W E 
. 67144' I C mi 
, , ' ««Pendmg,.sai't Coaii repaands ease , 
lor fiading \oa ' undecided' issues. ^ The j 
Court , can , disregard, when tinaliy deciding j 
Case, reasons, for remanding case. But | 
decision oir law points „by Court' of co« | 
ordinate jurisdiction is final regardiug i 
setting aside decision of lower Court and ^ 
laying down law on remand, A I R 1923 
Pat 226=4 P L T 35=76 1C iU. 

—Eemand proper where decision is 
affected on merits. But remand order 
improper under r. 23 of 0 XLI unless the 
case has been disposed of without entering 
into full merits by reasons of decision 
on law of fact preventing case from being 
tried to the end. AIR- 1923 Oudh 177=26 
0 0 10=10 0 h J 36=73 1C 591. 

—Objection as to amendment of plaint 
muiSfe be taken before order of remand. A 
I E 1922 Oai 255=26 C W N 73=35 C L 
J 2 5=f)5 I C 39. 

—Point of law decided as the order 
of remand cannot be re-opened at the 
time of appeal from the decree in the 
suit in which the order of remand was 
made 40 M L J 528=14 L W 236=62 

! C 703. 

—Points decided by order of reman- 
d cannot be re-considered by lower Court 
A I E 1921 f^Tag 129=61 I C 575. 

— Remand order under O XLI, r. 23 
by single Judge of High Court— Xo appeal 
taken— Order cannot be questioned in 
appeal from order passed after , remand, A 
I' R 1921 27A11 6=19 A L J 139=43 A 

377=60 I C 975. 

—Order of remand is appealable if 
Appellate Court confirms dismissal of suit 
in part and remands the case as to the 
other part AIR 1921 Lah 154=3 Lab 
L'J 426=2 ,Lah, 252=63 1 C 776. 

' , . — Where a suit has been remanded 
On appeal* an appeal from the order a^ter 
Ihd suit has been taken up by ilia first 
: Court- ‘ O.a remand aiml^ finally disposed 
of , is, incompetent. S. 105, ci. (2)^ of the 
new Civ. . Pro. Code has no bearing from 
this question, beat applies to the converse 
case. , . 15 C W n 830. 

—Where a suit ' has been remanded 
Under O' 41 , R. 23 the fact that before' 
the appeal against the order of remand is 
filed, the order of remand has already 
been carried out by the First Court, is 
no bar to the he.arii.ig of tlic appeal. 15 

■ , I c ifi. 


C. R C. (1908) SEC. 105 (aoMC^d) 

Clause (2) {Goncld.) 

— A Court hearing an appeal against 
an order of remand has power not only 
to decide whether the order of remand 
is in accordance, ■ with law or not but also 
whether the doeision is correct or not 
and' to dispose of the suit accordingly. 

15 .0 C 33=15 I C lai. 

—An order of remand is not a 
decree or final order within the meaning 
of S, 109 of the present Code of Proced- 
ure, Hence, where an. appUoation was 
made for leave to appeal to His Majesty 
in Council from an order of the High 
Court reversing the decree of the lower 
court on a preliminary point and remand- 
ing the cause for trial on the merits, 
held that the order was an interlocutary 
order and therefore an application for 
leave to appeal to His Majesty in Council 
did not lie-33 A 391=8 A L J 192=9 

I C 932i 


C. P, C. (1908) SEC. 106 

—Order in appeal returning plaint-' 
Appealability— Suita Valuation Act, S,' 

11— Under- valuation— Trial on merits — No 
prejudice — Duty of appellate Court. See 
36 All 58=12 A L J 21=22 i C 614.^ 


C. P, C. (1908) SEC. 107 

(I) Powers. 

(a) To t^ema?id a case. 

—An appellate Court has an inherent 
power to remand a case under conditions 
other than those referred to in 0 41, E 
2-3 of the Civil Procedure Code. 36. Mad 
i 492 and 49 Cal 929 foil. Where a case- is 
! remanded in the exercise of the ^ Court’s 
I inherent jurisdiction no appeal lies from 
1 the order of remand. 37 M L J 536=10 L 
! w I r in 

\ See also 3 Pat LJ 2^ Fat L W 
i 450=43 I G 959 and 20 OWN 547=32 I G 
j ^ 791=43 C 938., 

—Whether justice requires a Court to 
invoke such powers of remand in its in- 
herent jurisdiction must be determined 
with reference to the particular facts of 
the case and subject to the rule that if 
. the- ' Code does, contain specific jyrovisions 
which would- ".meet the necessities of the 
Case in question such provisions should 
be followed and the inherent jurisdiction, 
■ should not be invoked, 44 Cal 1*29=21 G 
j ■ W'N 877=26 C L J 49=41 I C 598 '(F B> 
!' —Section 107 of the New Code react 
! with O 41, R 23 does not give the Apjo- 
I Uate Court wider powers of remand iluin 
i under the old Code. An improper remai d 
I is merely -an irregularity under S. 99 of tie' 
1 Code* 41" Cal 108=18 C L J 613=20 I C 3f. 


I90i 
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C. P. C. (1908) SEC. lOT (Co«{«?) i 

(I ) Powers (CowM) 

(a) To femaod a Case {QoncU) 

—Party abusing process of Court by 
remaining absent and by not adduoing 
evidence inspite of Court’s indutonce. 
Case should not be remanded, A, I E 1929 
Lah 444aB0 P L E 93clnd Eul (1929) 
Lah 452=116 ! C 180. 
«-The Appellate Court has power to 
amend a plaint by adding new parties, and 
when this has been done, the added as 
well as the original defts, have right to 
file fresh written statements and to have 
the whole case re-opend. In such cricums- 
tances the Appellate Court has power to 
remand the case for trial independently 
of 0 41 Er, 23 and 25 of the C P Code. 

• 43 Cal 938=20 OWN 547=32 I C 791. 

—Application to set aside oxparte 
decree by non-appealing defendant. Appe- 
llate Court— jurisdiction and powers of- 
See 42 I C 972 

—A decree was passed against B 
and C in favour of A only B preferred 
an appeal against the decree. The 
Appellate Court dismissed the suit. A 
presented a second appeal against this 
order but he did not make C a party to 
the appeal The decree of the lower 
Appellate Court was reversed and the 
appeal was remanded for fresh disposal. 
, , . 16 1C 693 

—In cases where a judge states, and 
Wrongly states, what the law is and 
applies wrong legal principles to the facts 
of the cases the Appellate court will 
intervene and correct the erroneous 
principles of’ law which the judge has 
applied and remand the case for re- 
hearing with a correct exposition of the 
law. 35 I C 392. 

(b) To taJce additional evidence 

^ r 27 and A I E 193! P C 
136=(1931) A L J 458=53 C L J 390=58 1 
A 173=33 Bom B E 988=35 C W N 8 11 - 
Ihd Eul (1931) P 0 197=(1931) M W - N 
733=34 L W 175=53 A 190=61 M L J 685 
« . =(32 I C 613 P C 

^ -^Section 107 should be read with 
0 XLI rr 2T. 28 Appellate Court 
may admit aaditional evidence for substan- 
tial cause the power should be used 
sparingly by Courts. Where it is not 
possible to decide the case without takinc/ 
aaditional evidence and there is ro 
lacuna or defect to be filled up or re 

medied and no substantial cause for takincv 
the evidence^ the evidence so received 
should be left out of consideration in 
dispossing of the case A I E 1931 Onrlh 
298=8 0 W N 627=Iud Eul (X931) Oudh 
259 =132 I C 259 
Ihe Judge of an Appellate Court is 


C. E C. {1998) SEC. I§7 (Conid} ... 

((}■ Powers (Qfmcld) • ' 

(d) To lake additional efldence (Co?icW) 

competent to examine any of the parties 
for ascertaining the facts of the case* 
.if' he considers it necessary to do ^so for 
the ends of justice. 42 All 48=52 I C 
289.«i7 A L J 945. 


(2) Powers akio lo Itiose of orlfinal Court. 

—As to powers of Appellate Court 
of passing the order which the court of 
first instance ought to have passed. Bee 
39 Mad 907=(1916) 1 M W N 328=19 M h 
T 314=30 M L J 523=34 i C 588. 


( 3 ) Duty of Appellate Court 

—The appellate Court must form 
independent conclusions on evidence. 28 
P W K 1916=33 ! C 1602. 

— And should deal with material facts 
before recording findings especially when 
findings are to be accepted in second 
appeal. 34 I C 942. 

— As to duty of appellate Court with 
regard to local inspection see. 11 I C 596= 
16 P W R I9I L 

—So also where deft’s evidence is imper 
fectly taken by the first Court the Appellate 
Court must examine the deft and record 
reasons. 13 W R 85. or must comply with 
the appellant’s application to summon 
witness where first Court has refused, 
such application, 11 W E 418. and must 
afford opportunity to produce evidence. 

21 P I R 1915. 

—But it should be slow to differ 
from the primary court on a question of 
estimate of oral testimony, 30 C L J 475, 
see also 24 G W N 972=30 G L JA33. and 
L B E 1872—1892, 416, and 43 Cal 707* 

—But it will interfere where the 
trial Judge has approached the evidence 
from a wrong stand-point or has applied, 
to that evidence wrong standards of 
probability or improbability. 24 OWN 
800=58 I C 819., 

—If an Appellate Court disagrees 
with the finding of the trial Court, it 
should come to an independent finding 
of its own upon the evidence on the- 

56 ! C 218.. 

—As to duties and funotiuns of the 
appellate Court in reversing a conclusion 
ot fact— see 43 Cal 883; see also 43 Cal 

,r> o 1 ... ^^^=20 C W N 240., 

i er Beshagiri Iyer, tT, The question 
winch an Appellate Court has to put 
bcloro itself on a question of fact is not 
what its decision would have been had 
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(^) Oiity of Appellate Coort (Condd) 

it boeo the trial Court, but whether 
there are sufficient, grounds for' ' not 
accepting the conclusion, of the trial Court, 
,(1919>-M W N,52^9 L W 385=25' M T- 
' 204=49 I' C 929. 

(4j Withdrawal of mii improperhj 
permitted. 

—A plaintiff appellant is not as a 
aatter of right, entitled to withdraw his 
suit, the affect of granting, when the applh 
cation would be to nuiify the decree of 
the Court below and to deprive the defen- 
dant of the benefit of an adjudication 
already made in his favour. 20 I C 17, 

■—An Appellate Court has no power 
under 0 23 It 1 (2) of the Code to allow 
a suit to be withdrawn in appeal as 
distinguished from the appeal itself, with 
liberty to institiie a fresh suit as that 
would be tantamount to setting aside 
the decree in the suit. 13 S L K 72= 

51 1 C 579. 

— Leave to withdraw suit wdth liberty 
to bring fresh suit when reversing the 
decree of the first Oourt-'-Power to grant 
40 Mad 259 {F B)=32 M L J 477=21 M L 
T 82=37 I C 4i4 

— Dismissal of plaintiff’s suit- 
Appeal— Withdrawal of suit with liberty to 
institute fresh suit in respect of the sub- 
ject matter of suit— Appellate Court’s power 
to sanction withdrawal. Bee 27 M L J 
244=16 M L T 186=25 I C 388=1 M L W 6U. 

— Leave to withdraw suit with liberty 
to sue again— Power to grant, See G P 
Code 0 23, R L 22 Bom L R 1183=46 
Bom 396=64 1 C 1000. 

(B) As to stamp, court-fees awi 
under valmtion, 

•—When a memorandum of appeal is 
presented within the time allowed by 
the law of limiatiou but is insufficiently 
stamped it is not open to the court to 
reject the appeal without giving the app. 
eliant time to make up the deficiency. 15 

Bom L R 902=38 Bom 41=2 1 1 C 337. 

—Powers of appellate Court to raise 
plea of bar by Specific Relief Act S 42 suo 
motu., ■ Bee 14 I C 776. 

IC) -1.9 to jurisdiction 

— The questiuii of Jurisdiction in \ 
respect of a first appeal must be deter- 
mined with reforeime to the claim made, 
ami not with ^ roi’cronce to the decision 
upon the claim. Tliere is a disiinetitm 
between first appeals under S. 39 and 
further appeals under S 40 of the Puniau 
Courts Act. 16 I 0 865=274 P W R 1912= 

I P L E 1913. 


C. R C. (1908) SEC. 107. (Contd) 

(5) Objections (Condd) 

(D) As to want of notiee (Condd) 

—Per Mukorjee, J. Wheu a'- question 
of law is raised for the first time in a 
Court of last resort, upon the oonstructida 
of a document or upon facte either ad* 
mitted or proved beyond controversy it 
is not only competent but expedient in 
the interests of justice to entertain the 
plea. 28 C L J 123=48 I C 76, 

—Forum rightly selected on decree 
of first court— Appellate Court’s powers to 
find and pass decree exceeding its juris- 
diction as to appeal — 14 I C 78. 

—Death of sole plff, respondent to 
suit to recover stridhan property— Whe- 
ther court can declare that the suit as 
distinct from appeal has abatecl. I? A 

L Jf 306. 

— Consolidation in Land Acquisition 
Cases— No request for consolidation in 
lower Court — Whether Appellate Court 
can order consolidation see 34 M L J 279, 

— To extend time fixed by first court 
for payment of pre-emption money— Not 
to be granted if conduct of pre-emptor 
not bona fide. 26 I C 433. 

—Power to decide in favour of a 
party— On a plea not raised in first court, 
if exists. See 45 P W R 1915. 

—It is opposed to sound practice for 
an appellate court to substitute its own 
discretion for that of the court from which 
an appeal has been preferred. 42 Bom 380 
=35 M L J 262=23 M L T 400=8 L W 53=5 
Pat L W 25=20 Bom L R 714=22 OWN 
601=16 A L J 513=27 G L J 623=12 Bur L 
T 91=45 I G 568=45 ! A 61 (P C). 


(6) Power to reverse, affirm or modify decree 
or order. 

See cases under 0 41 r 31 and r 33. 

— The grant of a declaratory decree is 
diseretionery, no doubt, but when such 
a decree has been given by the Court Of 
first instance and has been accepted by 
some of the defendants, an Appellate 
Court is t^speakiog generally) not justified 
in recinding it as against these defendants-, 
who do not profess to appeal on behalf of 
any one but themselves. 80 P L E 1913s 
181 C 758=109 P W R IffJ.., 

—Sanderson, C J— Where the docu- 
mentary evidence is confiicting great weig- 
ht should be givcui to the opinion of 
the learned Judge who has seen and heard 
the witnesses. Mookerjee, J— The burden 
lies on the uppeliant to satisfy the Court 
that the finding of the trial Court which 
he assails is not supported by the evi<Ience 
on the record: 48 £ 0 561=28 C I J06 (E i.) 
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C. P. C. (1908) SEC. 107 (Contd) 

(6) Powers of reverse affirm of modify 

decree or order (GoncW) 
-Power o£ appellate Court^ to set 
aside exparte decree “ 

Liability, several— Appeal, by one— 
Applicant not made party^to^appeal. ^see 

—Power to entertain an independent 
application to set aside an f^parte decree 
when first Court dismissed 

m® ^ * • 

—Powers to correct mistake— Coiifi^ 
mation of partition proceedings— Though 
no appeal against partition 

—Appellate Court can reverse 
iudgnient if a party suppresses^ ^ evidence 
or raises inconsistent pleadings^ A 
I R 1929 P C ?6=(1929L A L J ^=49 
0 L J 308=33 OWN 430=29 L 
W 601=6 0 W N 423=31 Bom L_ R 
721-67 M L J 566=11 P L T 101=Iud 
Rul (1929) P C 104 (P C)=IU 1 C 592. 


1904 

140 


( 7 ) Limitation 

—Plea of limitation raised first time 
in appeal— Court bound to give effect to 
the plea, if borne out by facts 


C. P. c. (1908) SEC. 107 (Confci!) 

(8) Add or substitute parties {Concld.) 

powers given by S. 107 and 0. 41, IL 
10, els. (2) and (3) and 0. 41, R. 33 added 
a person really aggrieved to be made 
a party, 40 Bom 461al7 Bom L ^ 

-Appellate Court-Powers to add 
party and remand jfc 92 g, 

—Before deciding an appeal it is 
the duty of the Appellate Court to bring 
on the record all the necessary parties 
to the appeal. Where, therefore, a. 
decree for sale was passed in a suit m 
which a necessary party under O. 34, R. 
1 of the C. P. Code was knowingly 
omitted from the array of parties in 
appeal Held, that the decree could not be 
allowed to stand. 21 « 0 

—Parties— Bjeotmeat suit— borne co- 
sharers joining as plifs. and others as 
defts — Decree in favour of all— Appellate 
Court, duty of to maintain decree of 
first Court by array mg reo-sharer Def ts as 
plffl. 43 Cal 660 (P C)=18 Bom L R 418=24 
^ 0 L J 1=20 C W N 522=32 I C 452. 


on recorii. 


(9 ) Review, 
dan r>ooo<! nn O 47. 


( 8 ) Add or substitute parties. 

—Appellate Court may strike^ out 
name of wrong defendant and substitute 
proper defendant in the memorandum ^ 
aDueal it the mistake be bona fide. A I E 
1930 Airi5t=Ind Eul (1930) All 440= 

123 I C 824. 

—Appellate Court can make a 
respondent; an appellant if necessary, 
A I E 1930 Ail 786=(1930) A L J 926. 


— Both under S. 107 of the C. P. 
Code and under its inherent powers, an 
Appellate court has power to addas partms 
to the suit persons who were not parties 
in the first court. 3 Pat L J 409=5 
Pat L W 216=:(1918) Pat 276=46 I C 398; 
see also 41 I 0 65; but see contra. A I 
E 1929 Bom 353=53 B 598=31 Bom L E 
672=Ind Hui (1929) Bom 526=119 I C 654. 


—The fact that the time for 
preferring an appeal has expired 
does not preclude the appellate court in 
a fit case from adding a party to the 
suit whom the appellant has failed to 
bring in as respondent or as a party 
respondent under 0. 41, E 20. 38 G 913=16 
C W N 49=11 I C 943. see also 2 A 407^ 


—When an appeal was filed by a 
person not aggrieved by an order in 
insolvency the Court acting under 


—A creditor sued the pniieipal 
debtors and the surety. The suit was dism- 
issed against the debtors but decreed 
against the surety, who appealed. The 
creditor also appealed but failed, to 
make the principal debtors respondents 
to his cross-appeal which was dismissed. 
The appeal of the surety was allowed, and 
the suit of ■ the creditor ■ was dismissed. 
The creditor appealed the High Court, 
joining the principal debtors as well as 
the surety as .. respondents. Held that the 
creditor, by reason of his omission to join 
the principal debtors as respondent to his 
cross appeal, made it impossible for the 
lower Appellate Court or the High Court 
to review the decision of the original 
court in favour of the principal debtors, 
and that therefore^ he could not claim 
'a decree against the surety. 15 I C 337. 


( lO ) Dealing with findings of fact 

—There are cases in which in face of 
the irrefragable testimony of contem- 
porary written coniniunications or a course 
of business an appellate tribunal may 
bring their knowledge of life and business 
to bar, and say confidently and rightly, 
that evidence given about them at the 
trial cannot be true be. the Trial Judge’s 
impression of the witness what it may^ 
34 I C 273 (P 
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C. K C. (IWa) SEC IDI (Contd) 

(ID) Dealing, witli fifidiiigs of facts (Concld) 

—As to taicMons of appellate Court 
as regards, appreciation of evidence see 
: ■ 6 0 li J 178=51 i C 419. 

—Finding of fact of court of first 
instance based on credibility of witnesses 
■--^Interference . with’ Distinction between 
trial courts, in. India' and in England see' 

39 All 426=15 A L J 349=39 I C 666. 

—Interference with finding by lower 
court when lower Court has not believed 
the witness — Genuineness' of, wiil-Mental 
condition of testator, see 12 I C 393=10 
M L T 304=(I9II) 2 M W N 330. 

— Opinion of trial Judge as to credi- 
bility and demeanour of witness-Appellate 
Court not to lightly ignore findings of 
trial Judge see 39 Bom 386 (P C) 


(II) New i points. 

— A lower appellate court is not 
entitled to allow an appellant to raise a 
new G^e ^ which is dependent for its 
determination on the facts which have 
not been investigated and to which the 
parties have not directed their evidence. 
11 I C 940; see also 21 A386=A W N 1899, 
133; and 22 W R 352; and 23 M 227=27 
I A ,17=4 C W N 228=10 M L J 1. P. 
a=2 Bom L R 640=7 Bar 661; and 4 0 0 
207; and 5 M 163; and W R 1864, Act X 
Rul 133; and 5 M L T 79=2 Ind Cas 618: 
and 21 W R 333; and 24 W R 318; and 

5M C 761. 

—But a point not urged in the 
Court below but which depends on the 
construction of a statute can be raised on 
appeal. 1 Pat L T 269=(1920) Pat 193=58 

! C 749. 

— Cross objection against a co-respondent, 
not related to matter in appeal— Whether 
Appellate Court can allow, see 28 C L J 123. 

—But a pure question of law not 
depending on the determination of a 
question of fact, though not raised in the 
primary Court nor mentioned in the 
memorandum of appeal, and is not one of 
jurisdiction in the sense of coinpetenoy of 
the Court to entertain the suit can be 
raised at the hearing of appeal, if it goes 
to the root of the matter and raises 
the question whether the Court was com- 
petent to grant the relief claimed by 
the plaintiff. 47 C 733=31 Cal L J 259=56*1 

C'511. 

—A court of appe,al, must have a 
discretion whether it should allow a new 
point to be raised in appeal or not. If 
the new point goes to the jurisdiction of 
the Court below or where a statute has 


C. P. C. (1908) SEC. 107 (Contd) 

(It) New Points (Qoncld,) 

been contravened, the Court of appeal 
may properly consider »it. 50 I C 322. 


( 12 ) Subsequent events. 

— It has been held in several oases 
that tne appellate Uourt can take cognizance 
of matters which hapitened after the 
institution of the suit for the purpose, 
at any rate of moulding the relief which 
the plff, was entitled to. This will be 
done only in exceptional cases where it is 
necessary to avoid injustice or avoid 
multiplicity of proceedings. In cases 
where the plff, who had a title to relief 
at the inception of the suit, had subse- 
quently lost it, or was entitled to a 
discretionary relief, such as injunction 
which the subsequent events make it unjust 
to grant or when a new defence to the 
claim had accrued to the deft, after the 
institution of the suit, or when the 
Court could not grant the relief which the 
plff, was entitled to, by events which 
happened subsequently owing to no faults 
of the parties Appellate Courts .can and 
in some cases may be bound to take notice 
of events which happened subsequently. 
19 M L T 360=(1916) 1 M W N 354=34 I 
C 411 see also 23 G L J 310. [See on 
appeal to Privy Council 42 Mad 813=37 

M L J IL], 

— Events subsequent to suit — Power 
to take notice, see 119 D R 1919. and 
see 6 C L J 102. 

— Events subsequent to institution 
of suit — Appellate Court can take 
notice of, to shorten litigation or to do 
justice between 44 Cal 47. 


( 13 ) Power to Interfere 

— An appellate court has no po wer to 
interfere with the decree of the first court 
with regard to matters with respect to 
which there was no a-ppeal ' preferred to 
the appellate court 9 I C 121. 

—Admission in Evidence by first 
court— Discretion not to be .lightly inter- 
fered with. II A' t J 537, 

—Discretionary matter — Gosts — Order 
of first Court as to — Xo interference on 
appeal except wh^n lower Court ^ lias 
proceeded on obviously erroneous princi- 
ples. 22 C W N 372. see ako 24 C W N 351. 
and 46 i C 544. and 13 Bom L R 1061. 
and 16 A t i 592. and 21 C W N 339. and 
AWN 1898, 130. 

. . -—Award of damages by trial Court 
Appellate Court will be slow to interfere 
with. L W 415=23 1 L T 312. 
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C. P. C. (tm) SEC. 107. iConcld) 

(13) Powers to interfere {Concld) 

—Interference with award of damages 
by trial judge—When justiSed— see K 

C W N 31)2* 

— Appointment of guardian by Hrst 
court — Appellate Court not to interfere 
lightly with discretion of first Court. 26 
“ 1 C 300. 

—Hearing of suit— Production of 
evidence— Delay in— Discretion exercise 
of — Propriety— see 27 C L J 119. 

—Per Mookerjee, J— An erroneous 
e 3 cercise of discretion may be open to 
correction by a Court of^ Appeal which 
however^ on well established principles 
will be slow to interefere unless either of 
- the parties has been manifestly and un- 
fairly prejudiced. 45 Cal 138=22 OWN 
204=28 C L J 498=44 I C 233. 

C> P. C. 1908 SEC. 109 

Synopsis* 

( 1 ) Applicability and scope of the sec- 
tlon. .. 

( 2 ) Connected cases and consolidation 
of value. 

' ( 3 ) Pinal Orders. 

( 4 ) Interlcutory orders. 

( 5 ) Leave to appeal under s, 109 (c). 

( 6 ) Leave to appeal in forma pauperis. 

{ 7 ) Leave to withdraw, 

( 8 ) Letters Patent clause 39. 

( 9 ) Powers of Court. 

( 10 ) Public or general intere.st. ” 

( 11 ) Eemand Older. 

(12) Who can appeal. 

( 1 ) Applicability and Scope of the section. 

— There is nothing in s. 104 to take 
away the general right of appealing to 
the Crown given by s. 109 A I R 1924 
P C 95=11924) M W m 79=7 N L J 62=34 
M L T 62=19 L W 649=20 N L B 33=51 
I A 72=22 A L J 386=51 C 361=46 M L J 
628=26 Bom L R 586=28 G W N 977=L B 
5 P C 216 (P C)=83 I C 531. 
—But the powers under s. 109 (c) 
should be spiringly used A I R 1927 
Pat 363=8 Pat 282=8 P L T 615=107 

1 C 313. 
entitle the 
must be not 
law but a 
in the appeal 
prefer to His 
106 I G 362 
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— So in order to 

appellant to appeal there 
merely a question of 
substantial question of law 
which it is sought to 
Majesty in Council. 

— :Cases between riparian owners as 
to the right to water in a chaniiel often 
give rise to questions of law or to 
mixed questions of law and fact. AIR 
1928 Pat 191=105 I C 538. 

— -The Code in express terms adopts 
for the purpose of ch 45 of tte 


C, P. C. ((908} SEC. 109 (Con««I) 

(1) Applicability and Scope of the section 

..{Oontd) 

of t882 dofiiiilion of “ ikcroe ” which is 
special and diffiora front the inottnmg Mtat 
it bears elsewhere in the Act Ihe 
definition of “ deereo ” in S 2 is not 
applicable to ch. 45 of the Code of 188-. 
The word “ decree ” in the said chapter 
must be read as equivalent to “decree 
judgment or order/’ and inciudeB orders 
under S. 588. The provisions at the end 
of S. 588 providing that orders passed 
in appeal under that section sball be final 
cannot restrict the provision that appeals 
may bo brought to the Kiug^ in Council 
from orders under Ss. 311, 312, 0 F u 
setting aside or refusing to set aside 
a s de, deal finally with the right of the 
parties and are appealable to his 
in Council under S, 595. 17 C W 
637=40 C 635=25 M L J 140=(i91B) M W 
N 487=11 A L J 517 =17 G L J 573=lo 
Boih L R 515=14.M L T 37=40 I A 140 
= 19 I C 296 (P C.) See also 4 0 C 66. 

—An appellate order even of a single 
Judge of the Punjab Chief Court is 
appealable to their Lordships of the Pnyy 
Council if it fulfills the conditions laid* 
down in Ss. 109 and 110 of 0 P Code# 
The rule enunciated in S. Ill of the 
Code under which an appeal from the 
Order of a Single Judge is competent 
to the Privy Council applies only to 
orders of a” Judge of a High Court 
established under the Royal charter. 
Held, also, that a final order passed on 
appeal falls within the purvisw of S. 
109 of Act Y of 1908 although the appeal 
has been rejected as barred by limitation 
127 P W It 1917=131 P L B 1917=41 

1C 893. 

—Ordinarily an appeal which prima 
facie falls under S. 109 (a) cannot be 
converted into one under S. 109 (c) merely 
because it fails to reach the money value 
required by S 110, In exceptional 
circumstances the High Court may adopt 
the execeptional procedure of certifying 
under 0. 45, r. 3 appeals from its owni 
final decision. In the absence of such 
circumstances the High Court will not 
do so.'> - i J a 1933 0 394 (2). 

—The subject-matter of a suit and of 
appeal are not necessarily idoticil with 
the subject-matter in dispute between 
the parties. The subject-matter in dispute 
may not always bo capable of being 
measured in terms of money, even in 
cases where the subject-matter of the 
suit or the appeal has an appreciable 
money value. .A L R 1933 A 502 (5051 
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C P. C. (1908) SEC. 109 (Conid) 

( 2 ) Connected cases and consolidation of 

value. 

. — -Different suits involving ^ substan- 
tially same questions — Separate judgment 
in the first Court-Same judgment ^ on 
appeais--Beview of one appeal— Original 
appellate judgment upheld — Leave to app- 
eal to Privy Council in latter case and for 
consolidation for valuation, Held, 
consolidation could not be ordered. Pact 
that leave to appeal was given in the other 
case does not bring the latter case within 
the terms of s. X09 (c) of the Ceod. A I B- 
imn Mad 602=44, M L;J , 424=73 I C 217. 

—Where a number of rent suits are 
decided by a single judgment and the 
amount recoverable under all the decrees 
ex(!eeds Rs. 10,000 : Held that the condi- 
tion as to pecuniary value for issuing 
a certificate of fitness for leave to appeal 
to Privy Council is satisfied. Even other- 
wise, as there was more than one wider- 
eacking question of law involved, their 
Lordships certified the cases “ as otherwise 
fit for Weak” (1914y M W N 162=22 

! C 390. 

— For the purpose of granting leave 
to appeal to the King in Council under 
S.' 11(1 C P. Code. (Ss. 595, 596, old 
Code), in a batch of suits, either the 
amount or value of the subject matter of 
each suit in the Court of First Instance 
must be Bs. 10,000 or upwards, or the 
decree on each suit must directly or 
indirectly involve, some claim of like 
amount or value. .That a common judgment 
was pronounced in all the suits and that 
the aggregate value of all the suits exceeds 
ten ikousand rupees are no grounds for 
tlie grant of it ave. 2 L W 916=30 I C 895. 

■—High Court’s order holding that the 
a^ieal had abated so far as one respondent 
was concerned and finally dismissing the 
whole appeal on the ground that it coud 
not proceed against the other respondent 
alone as the decree in favour of the two 
respondents was one and indivisible— 1 he 
order is a final order affirming the docisi 
on of the court below within the meaning 
of 8. no. G. R C., though not for the 
very srormds mentioned by trial 
L if 1933 L 066 (668)=14 L 609=A I R 19.3.3 
L 690=144 I C 18 


1914; 


( 3 ) Final Orders. 

—Order of Subordinate Court dismis • 
sing a partition suit— High Court’s 
setting it asMe is a final order. 2 P L 
155=6 F L J 116=60 I C 479.. 

—Order dismissing appeal as barred: 
and ref losing, .to extend' time under Limi- 

lu it (’I) lU (d) 


C. P. C. (1908) SEC. 109 (CW^?) 

(3) Final Orders. (Concld) 

tation Act, s. 5. It is one passed on appeal 
which involves substantial question of law. 

A I :R' 1921 ■■■'Cal ■ 41:5=36;' C L ' J 12^=^ 

■ : I C 21©.' 

— The decision of the High Court on 
cardical issue in the suit is a final decree 
within s. 109. A I E 1921 pal 177=95 
OWN 896=62 1 C 776. 

— Order refusing avplication un^r s. 
45, Specific Belief Act of the B;.ecial Bench 
of the High Court-Appeal lies to Pnvv 
Council. D6 B 396 and 28 B 2.53, relied 
on. A I E 1921 Bom 

— Semble High Court on appeal 
rerersing decision 6 f the Court ana 

directing accounts to be taken for deter- 
mining liability- The order is a ‘“'‘f'J 
order” from which ah appeal wwld ae to 
His Majesty in Council. A I E 3 

C 237=49 C 560=43 M H J 41=16 L W o.3b- 
(1922) M W N 364=26 9^4=35 C L 

J 498-Ij B 3 (P G) 133=30 M L 1 228==b 

A L J 409=24 Bom L B„700=49 I A 1()8 

(P L)=o7 I U IZ4. 

—Where in a suit for dissolution of 
partnership and accounts, liability to accr 
ount is declared such order is hnal. A 1 
R 1922 Mad 510=16 L W 718=43 M ^ J 
758=31 M L T 383=71 I C J34. 

—The determining factor is not the 
effect on the suit a deeision of the trial 
Court in favour of . ; the applicant would, 
have, if the pimposed appeal to the Pru y 
Council was successful, but the immediate 
effect on the suit of the order sought to 
be appealed against. An order is affinal 
order” within the meaiung of s, lUi.J (a) 
when It;,' ..decides, "or' has the effect 'Cf 
deciding the cardinal issue in the suit, and 
thus disposes of the rights of the parties 
! in the litigation. A matter of ]>roeedure 
: can never be treated as a cardinal point 
’ in the suit. Nor can an issue, winch does 
! not dispose of the rights of 
i btrlong to that category. AIR 1924 Lab 
! 571=5 L 329=6 Lah L J 240 (P B)=80 
j ■ ■ 1 C -J##. 

' —An order by which a decree of 
dismissal of a suit for default under 0, 9 
E,'8 'of the 0. P. Code, has been set aside, 
is a final order within the meaning of H, 
109 of the Code. 21 C L J 270=28 I C 567. 

' — An ^order passed by the Iligh .CO'Urfc ; 
upon an appeal made to it under S. 86 of 
the Prob. and Admm Act is final and 
; is not- open to further appeal to the 
' Priv^cZncil. See 40 Cal 21=16 I C 188. 
12 Bur L T 87=10 li B B 22=5! I C 5f6. 

• I— Order extegfiing time for presenting 
appeal to High' Court under a- 5 of the 
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C. f. C (1^08) SEC. 109 (€(M^ ■ 

Pina! Orders. {Concld} 

Mmitation Ad/ is not s final ord^ ■witMu 
the nieafiing of s. 109 :Civil F. C/. .An 'Order, 
refudng snob extension ■^ould amotfat io 
a final ofdm\ A I B 19^20 Pat:l02=7 P h T 
256490 I C 7J3. 
-i=A of tbe-Hlgb _€pBrt in y. 

tesiaTnQjentairjy matter is appealable to His 
Majesty in Cooncil where the ease is 
that if it were an ordinary civil case it 
would be appealable under s. 109. A I B 
1926 Mad 986=49 Mad 954=51 M L J 
299=^1926) M W N 951=97 I C 836. 


( 4 ) Interloctftofy Orders. 

-—Order directing final decree ^ to be 
passed in accordance with the preliminary 
decree passed by the Privy Gonncil— 
Appeal to Privy Council does sot lie and 
such order is not a final decree. A I E 
1925 Mad 187=20 L W 753. 

^ —Award of single judge on the 
original side of High Court under Part 
III of Land Acqn. Act-No appeal. 28 

1C 260. 

-—Order dismissing an appeal in 
default of appellant’s compliance with 
‘‘Certain Court rules— No appeal lies from 
such order. AIR 1921 Pat 83=1921 Pat 
97=2 P L J 719=60 I C 285. 

—No appeal lies to Privy Council 
from order, dismissing application for 
restoration of the appeal dismissed for 
default it not being decree or final 
order passed in appeal nor an order passed 
in the esercise of the origiiiar civil 
jurisdiction of the High Court A I E 
1924 Bang 208=2 Bur L J 294=79 I C 504. 

—A refusal to appoint a Beceiver— 
It is not a final order under s. 109. Two 
Keceivers appointed by different High 
Courts for same property— ConSict of 
jurisdiction therefrom— It is not sufScient 
to require the exercise of jarisdiction 
under s. 109. A I B 1925 Pat 175=6 P 
L T 119= 82 1C 178 

—Order that rejects application to 
appeal as pauper is not a final order. 
AIR 1925 Oudh 548=2 0 W N 393=88 I 

C 575. 

— Order that an 'alleged compromise 
should not be recorded and that the suit 
should proceed as usual way is not a 
*' final order ” A I B 1925 Cal 857=29 C 
W N 1832=89 I C 94, 
_ —An order by the High Court in 
Its revisional jurisdication under s. 115 is 
not an order passed * on appeal ” A 1 B 
1926 All 202=48 A 226=23 A L J 997=90 

I € 904. 

—Scheme suit for removing defendant 
Irus let— Defendant trustee 'dying— Order 


C. P. C. ( 1908 ) SEC. m iContif) 

(i) iBterloaitery Orders. 

holding the suit wol to abate as 
regards settling of sclieine. Tl» order i» 
not final order. A I R lt2f> Ma<l 748=5*> 
M L J 552=23 h W 695=94 I C m. 
— Order refusing stay of executioiB 
is not final ' ordtr. 13 € ' L »l' . 

661=10 ! C 411/ 

‘An order appointinf receiver i», 
not a final order. 13 C L J 597=10 

I C 439. 

— High Court decree affirming decrees 
for redemption of lower Court but iixirig „ 
a later 'date for redemption and allowing 
interest at bond rat© to run from the 
expiry of date fixed by the lower Court 
till' date fixed by High Court, does not 
make the decision one of reversal. A 1 
R 1928 Pat 190=9 P L T 393=106 I C 24L 
—Order which directs that a com- 
promise decree be set aside and the 
suit proceeded with^^ from the stage at 
which the compromise was filed, is not a 
final order. A I B 1927 Fat 363=6 Pat 
282=8 F L T 615=107 I G 313 nor is the 
order deciding competency of Land Ac- 
quisition Judge to review certain portions 
of an award. 9 I C 183=15 OWN 818=! I 

c L J va , 

—Nor an order reje^tingfn application for 
review 16 0 G 264=22 1 C 259. nor order 
granting review A I B 1923 Mad 57=16 L 
W 623=43 M L J 559=(1922) M W K IB'I 
=32 M L T 98=69 I C 977, 
—Order was passed on the civil ex- 
traordinary application, but it did not 
finally dispose of the rights of the parties, 
it was not a final order within the meaning 
of s. 109 (a). A I B 1923 Bom 39=79 

I C 210, 

—An order of High Court refusing' 
to set aside an order of the lower Court 
restoring to file a suit is not a final order. 
A 1 B 1924 Mad 701=19 L W 458=46 M 
L J 357=34 M L T 112=(1924) M, W N ^ 
380=7a I C 911 
—An order is final when it finally 
disposes of the rights of the parties. Au 
order which merely decides that an incor- 
porated body is a juridical person legally 
competent to discharge the functions of 
an executor and as such to apply for pro- 
bate but which leaves outstanding the 
question whether being competent to 
j apply it is entitled to grant of i)robate is 
! not a final order. 23 0 C 324=60 I C 208, 
— Decree upon compromise. On appeal 
decree set aside and lower Court directed 
to proceed with suit in the ordinary course, 
as if there had been. no compromise. 
Plaintiff asking for certificate for leave to 
appeal to the Privy GouloU from order. 
The order was not final order but only 
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€r R C. (If §S) SEC- I0f ■ (€md) ' . 

(4) luterliiciitory Orders. {CcnkL) 

an interlocutory order ‘Finar means ; 
order wMck' puts an end to the litigation 
between the parties. A I' R 1922 Bom 
38S=47 B 106=24 Bom' L 'R . 925=6f I C ';80. 

. ... ■ ^ — Interlocutory order of general ' im- 
portance— “Order” is not merely a final 
“order” but ; includes : any ' order. Where 
there is involved a matter of real importance 
namely." as to whether .the' Court has 
Jurisdiction to make an order, 'the case / is 
a fit one for appeal to the Privy Council 
under s. 109 (c). AIR 1922 Cal 130=26 C 
■ W N , 819=70 1 e 519. 

—An order setting aside a compromise 
is an interlocutory and not a final order 
within s. 109. Appeals on matters inter- 
locutory in their nature should foe allowed 
to be preferred to His Majesty in Council 
only where their decision will practically 
put an end to the litigation and finally 
decide the rights of the parties. AIR 
1926 Ali 311=48 A 329=24 A L J 331=92 

I C 1027. 

— Appeal against decisions of Special 
1‘ribunals cannot be filed further, than 
to these Special Tribunals. A decree 
of the High Court under S.9i (3) of the 
Rangoon City Municipal Act is not a final 
judgmeiit, decree or order within the mean- 
ing of Art 37 of the Letters Patent or s. 
109 of the Civil P C and is not appealable 
to His Majesty in Council. A I R 1927 
Rang 88=4 R 508=6 Bur L J 1=99 I C 994. 

— Chatterjea, J.— The power of the 
Court under cl. (c) of s 109 should be 
exercised only in exceptional cases of 
great public or private importance Rankin, 
J. — Interlocutory orders are within the 
ambit of cl. (c) of s. 1C9. The desirability 
of taking interlocutory orders on appeal 
to England involves practical considerations ' 
of a special character. AIR 1927 Cal 
481=31 C WN 540=103 I C 561. 

—-Decision as to locus standi of an 
applicant in probate is not a final order 
23 0 C 324=60 ! C 208. nor an order refus- 
ing stay of execution 21 C L J 281=28 
I C 569. nor an order rejecting application 
for restoration of appeal dismissed for 
default 37 I C 832, nor an order refusing 
to stay proceedings under S. 19 of the 
Arbitration : Act '39 M L J 27=12' L W 
15=24 C W K 721=18 A L J 591=22 Bom 
L R 606=2 U P h R 94=(i920) M W 'N 
407=28 M L T 87=56 I C 302=47 I A 124' 

PC 

— Expression “final order passed on 
appeal—” Meaning of— Order dismissing 
an application for restoration of a first 
appeal dismissed for default — Order not a 
final order passed on appeal — No appeal 
lies to ■ the Privy CoanciL A L R. 1933 
A 304 (305)= 1933 A L J 255= A I R 1933 
A 453 (1}=145 I C 534=1 E 6 A !!4. 


C. P, C- (1908) SEC, 109. iCmtd) 

(4) Inteflocutury Orders {Concld) 

— Order ref using the appointment of 
a Receiver — Not a final order within the 
meaning of S. 109 (a)— No appeal to Privy 
Council. A L R 1933 P 255 (25G}=12 P 
723=14 P L T 302=A I R 1933 F' 293=144 

I C'"457. 

■ — When a suit was dismissed by the 
Subordinate Judge as barred by res judi- 
cata but his decision was reversed by the 
High Court who remanded the case held 
that leave to appeal to Privy Council 
should not be given, 42 All 174=18 A L J 
83=1 U P L R (HC) 168=54 1 C 504. 

— ^^An order directing the executing 
court to hear and determine the question 
in dispute in execution, is not an order 
which finally disposes of any of the rights 
of the parties. 4 Pat L J 461=52 I C 461. 


( 5 ) Leave to appeal under s. 109 ( c ) 

— When a decree passed by the High 
Court on review is not open to objection 
on some ground recognised by 0 XLVII, 
r 7 the case cannot be certified as a fit 
case AIR 1926 Oudh 17=90 I C 332. 

— The contention that decreed in s. 
52 (3) of the Madras Estates Land Act 
(1908) means decreed under that Act is 
not of sufficient weight to justify granting 
leave to appeal. Certificate granted under 
0. XLV should show on its face on 
what grounds it has been granted or 
that discretion under s, 109 was exercised. 
AIR 1921 P C 25=44 M 29.3=48 I A 31 
=19 A L J 161=23 Bom L R 718=33 C L 
J 277=25 C W N 630=40 M L J 229=13 h 
W 321=(1921) M W N 119=29 M L T 
418 (P C)=60 I C 85. 

— Special leave cannot be granted 
where a decision upon the construction of a 
section of Tenancy Act only ineiden- 
taliy affects the rights of t enure ’holders. 
AIR 1921 Pat 33=6 P L J 125=2 P 
L T 657=61 I'C 663. 

— Order as to validity of order of 
lower Court recording compromise— It is 
not order by consent and a certificate can 
be issued in respect thereof. A I R 1922 
Pat 256=3 P li T 61=6 P LJ 17i=(192i) 
Pat 193=62 I C 235, 
■ — Execution case— Order to join 
other decree-holders— Order confirmed by 
High Court— The order was not a final 
order and leave to appeal to Privy Council 
should not have been granted. AIR 
1922 Pat 611=3 P h P 781=(!922) Pat 
(Sup) 296=61 L'C 991. 

—High Court refusing to enrol a 
person as legal priactitioner. It is 
disciplinary or ■ administrative order and 
ao'Teave to appeal^ to His Majesty can be 
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(5) Leave to appeal' under' s* lOf^ (^>.:(CoteiJ) i (5) leave to, appeal uider s. 109 (c) (Co/itd) 


aranted. AIR 1922 L^at 603=1 Pat 
69,0=4 P L t 229=70 ri C 171. 

, — To grant special certificate’- the 
questions involved must be ‘substantial 
and of great public or private xoo'ortance. 
The powers of co-heirs aud^^lie doctrine 
of lis pendens are not . matters of sucli 
importance as to make the case a 'ilt one 
for appeal AIR 1923 Bang 71=11 Ij B R 
335=1 Bur L J 62=o8 1 C 690. 

—The question whether the permanent 
tenures known - as- Karamkuri and 
Adimayavana in' Malabar have the 
incident of forfeiture on alienation attacl ed 
to them by custom is a- substantial 
question of law and one of general interest 
in Malabari. Grant of leave to appeal to 
the Privy Council even the valuation is 
less than Rs, 10,000 can be made. A 
I R 1923 Mad 443=17 L W 545=72 I C 918. 

— The effect on a particular case of 
s. 17, CPC is not a question of law of 
general interest, Leave granted in other 
similar cases involving the same 
question as the . one in question, does not 
render it a fit case. AIR. 1923 Mad 
602=44 .M L J 424=73 1 C 217. 

—Substantial question of law-Question 
of general importance; For leave to appeal 
to the Privy Council.. where the valuation 
is- not above .Rs. 10,000. Application 
must show that the questions involved 
are generally ' important' affecting a 
l^rge number of persons.' A I R 1923 Nag 
272=73 I C 221. 

' —Where a question .of- procedure with 
some wh.it unusual character is iri-VoTved 
and it is possible that a higher . tribunal 
might take a ditfere..nt view in respect 
thereto, the High Court ought to certify 
the case as fit one Tor . appeal. . SJ. 109 (c) 

: imp(^es no limitations on the“ power of 
the Court to certify a case as a. Ht one 
though the power ought to be used very 
sparingly. A I R 1924 Pat ' 463=5“ P' L T 
17=L R 2 Pat 48 Civ =75 1 C 58. 

, —The ruling provision as to certifi- 
cates of value - applicable, at the time the 
appeal was filed, wa.s No. 2 of Schedulp 
Council of lOth; April, 
1838. It was to the effect that the 

ff conclusive 

or value and not liable to be questioned 
on appeal by any party. AIR' 1922 P 
o 257=:16 L W 18=45' M 475-qr ivr T'- rp 

I W N 

1-20 A L J 937=, 86 C L J 450 fP C) 
« “ ' ■=7<TC584 

dismissed “ ,,*‘;‘‘eed but in appeal 
and , Keview of appellate decree 

ana suit again decreed. Privy Coiihpil 
■01 appeal holding that the decree of the 


; High Court in appeal should be restored 
' and the suit dismissed with 
, throughout. Iieavc to appeal to Privy 
I Council to^ plaintiffs granted by liigh 
i Court holding that order of Ib’ivy 
, Council merely held the revtcw 
I application to be ' incompetent. Tho 
' appeal to Privy Council must be dismissed 
: as it was an appeal from a non"exi>,t*u;t 
. suit. A I R 1925 P C 174=26 Pat L E 
526=L R 6 P C 128=89 I C IS5. 

—Where a decree by nature is 'iot 
appealable no leave would be granted bm 
, iui appeal to Privy Council against smdf 
; a decree of the High Court. AIR 1926 
Oudh 17=90 I C 332. 

—A caveat filed iu the CouVf of 
first instance. Opposite party recpgnimng 
applicant to be proper p^rty to probate 
proceedings. Oppomte party appealing to 
High Couft ^and ' making ’ the ’ applicant 
party respondent to the appeal. The 
opposite party succeeding in appeal the 
appiibant' applied for leave to appe.il io 
Privy Council The High Court was not 
competent to ' enter upon the question 
whether the applicants had any loous 
standi to maintain the application AIR 
1926 Pat 712=7 P L T 287=(1025) Pat 337 

=91 I C 758. 

^ —Where there is Privy Council 
decision setting the law on a point, the 
case cannot be certified . as a fit case 
involving substantial question of law. 92 

I €1013.'' 

; -Point oflaw settled by .Full Bench 
, so iar^ as the Court in which leave for 
appeal IS prayed. The fact that there is 
conflict between that Court ^ and some 
other High Court does not render the 
case fit one for appeal to -Privy Council 
A 1 R^ Alad 448=109..- rl C 157. 

—Cases to which ol. (c) of s. iOO 
applies are where the subject-matter in 
dispute cannot be reduced into actual 
terms of money. Suit' for defamaliom 
bpecial leave should be refused as case 
IS not one of great importance to iho 
general public, AIR 1928 d^tang • d87=lbR 
•=•* ■ - / 43=109 I C 597. 

T?« nTnllr ®’’® i.s Jess than 

Rs. lU.OOT and no question of <>euerai 
prinomle IS involved a certificate '’shoid 
not be granted unless juslifiod hv 
exceptional e^rcumstauces. A I R pf in 
Ondfi- 243=6 O ;W - N 2ll,Iud ,R„1 

- rr ... ■ I C 20S! 

— Under, s; 109 (c) tte Hish Convt 
must be satisfied that the case is a Kt 

The mere fact that, the 
point raised Hi the appeal aflWf« V 
parties is no ground for enabling 1 perso^ 
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-C. I». C. (19(18) SI:C 109 (Contd) 

(5) Leave to appeal uacJer s. 109_ (c) {Qontd) 

wbcj^e easp is devoid of merit, to further 
■agitate the question, x\ I B 1929 Mad 
Wind Bui (1929) Mad 995=119 I C 595. 

—Right to open two small windows 
ill a loft or uallerv in a house- It isjipt 
a fit case to be certified I R 1929 | 

B 552=:B1 Bom B R bd2=TTid Eul i 
a9*^9) Bom 558 =119 1 C 782. ' 

—Question of Ihuitation-No serious 
divergence of judicial opinion on the 
points. It is not a fit case 
the Privv Council Bl P B E* 

■ (19B0) Bah 250=121 I C 506. 

— Hlsiih Court affirming judgment of 

■ lower Court— High Court ignoring rule 
,re<nrding recitals in ancient documents— 
Petition for certificate under s. 109 may 
be granted. A 1 R 1920 Mad 827=Ind 

Rul (19B0) Mad 488=122 \ C Ml 

Leave to appeal under that section 

-can be granted when ihe subject-matter 
in dispute isalsoisuch as cannot be^ reduced , 
into actual terms . of ■ 

■Kh‘/ ^B=12 N B* d 170=fnd lliil (19,B0). Nag i 

■ 2QG=I22 I C 430. 

—The Hitdr Court camiot' grant leave j 
to nppeal to His Majesty im Council from j 
-an <«rder ■ <d‘ the High Court; under s. bb i 
(Hi refusing to re.<iuire the ■ComniissiontT , 

sttl a tase A I R \ 

4B5=Ind Eui (1939) Rang 377-=127. I t 473. , 
— •Piaintiii* knowingly valuing ‘ elMm ; 
at certain figure— Court-1ce paid oii that , 
basis ill all Courts— Leave ;,t(> appeal to ! 
Privy Council cantiot bo granted on ground 
■that ‘real value of suit'w.ns over E?. llMOU. , 
A i R IOBO Cal 737=Ind -Rul (19Si; Cal ; 


C. R C. (I908) SEC. I09 (Contd) 

(5) Leave to appeal under s. 109 (c) (Conid) 

involve matters of principle which not only 
affect the parties to the litigation but are 
likely to concern a Targe class of persons 
who are,, or may be iu the saiiie situation 
as the parties to- the .appeal in question, 
and, in whose, case the . decision ut Ine 
privy Council is sure io be a , guiding 
precedent. A L R 1933 
A 4r>9=A; I R . 1938 A 4=143, 1 ^312=! *1 
^ ^ „D A 

-Claube (c) ofB. 109, CP G is 
only intended to meet special cases— ^uieu 
as tiiosb in which, ihe point in dispute 
is not measurable ' by money, tliougji 
msiV be' of great ; public imporiance, it, 
reciuires"’ that ' the cise,, -iJ'f 1 , 

to be a at 6ne % appeal to His i'lajusyv- 
iti-Cbuiicil, A g li, ''O*-' ^ 


li 458=144 1 C ■ 916 =A 1 H I'J.W H « 

— Legal practitioner suspended from 
praQtice— Application for leave to appeal 
to the Privy Council— High C5ourt can 

Cr. -C B87=55 A 246= A I R 1933 A 22o= 
143 ■ I C 8515=1 R 6 A 179=1933 A L J 273. 

. r-Order.refusin'g the lappointmenb of 
a. Receiver during the pendency of a nioi*— 
tgage suit-^Suiit; ripe for hearing— Leave to 
aW to the Privy Council woqld mot be 
granted under B. 199 (cj. A L R 

,»).•* p. ®. UP. I- 

—S. 109 (6) of ' the Procedure Code 
hash Very, limited scope aud mast be 
«,pnli4d With considerable disoriminatiou 
and; caution. ALB 1933 A .oM t3'JL=54 
A;459=A I R 1933, A 4=143 i C “P;!, * 


— When the ^Bigb. Court ]" . 
ment on a reference under S.-OO C-) of 
Hm Indian Incotoe tax Act answered , the j 
lirst unealion in the negative as it consi- . 
dered that the matter aduvttod of no . 
doubt and in fact the ' counsel for pe 
Commissioner h.ad' -practioally conceded ; 
that the - contension of the ; as'mssee was ' 
correct, the second '(luostion m favour, ot . 
■.the assessee having regard, to the _tern-s ot 

■ iho award ami the third .dsu in' lus .fav.->i,r ■ 
in view cf the .--ertain decisions ot t le. , 
p,-ivv Council, Held, in an application by ; 
the Comii-iss.oner under;.S, fill (a) Ci the ; 

."Act for le't'i've to -His Majesty ’ in-Bouuoil ; 
that i-he case was imt a tit one for '‘JW'-". 
to the Privy . Cauauil. A L B ^ 

768=A 1 R I9JJ L ftJ7. 

—The power'-‘'6f granting leave to 
•appeal to the Privy Council wilder h. 199 
(c). CPC should be sparingly u«d and in 

■ order to entitle, a party to the benefit 

of this section the case should uivolve not 
only a question of law but also 


> -^Suspension; of* an advocate is a fit 
case Tor appeal to Privy 

-^Iii a case, the value of the subject 
tnatter of which is over ^Rs. 10,009'am3 the 
High Court has ^recovered the deeisvHf. of 
the^ low'd* Court ah appMlant is eniitlea to a 
certifiAi'te for- lehve to appeal. ‘ to ^ the 
Privv' CownciL The/' ^hertificate <*amtot 
be ' retuKcd ' on- 'the ground Hutt iii 
aceordn!)ce"4vitli the' provisions ot o i 
U'.Mto ..Uippeal lies - against a piiit-'inent 
...uronouheed in accordance wiui an i/waril 
and . a / decree - . following it. J^uch 
provisions aifqct only appeals ni T-mua 
ipul do .uot , all'ecti^ Vb 

.'Majesty, in Cuuncif, 15 M V VI 
P ’ • ' " -t-Au applicatimi wafi. f ^ 

/provincial rnsolvmcy , 4c| 

; 'adjudged as . aw iiis^vent i ,4^.. 

[ Judge dismiss^.d 

'that .there III! 

I process of the .Qourki of 

1 e^sipres.s asj regards th|^^ 



■ 155 


fiESAFS ALL 'INDIA .CONSOLIDATED CIVIL DIGEST Iff fulfil 


CP.C (IMS) SEC 109 (Cofifd) . 

(5) Leave to appeal under s, 109 (c) (Contd) 

the process by the High Court On 
appeal to the High Court having been 
dismissed under 0. 44, r, xl of the code 
of Civil Ppocedure Held, that there 
vras no Concurrent finding as to an 
abuse of the process of the Code Held 
also, that it was a case which could 
properly be certified to be a tit one for 
appeal to His Majesty in Council as there 
was a substantial question of law. 17 C L J 
547=.40 C 685=17 C W N 752=19 I C 4 J5. 

— tinder S- 109 (c) certificate for leave 
to appeal to His Majesty in Council 
[ should be granted only in cases in which 
the decision will be of general importance 
or affects any large body of persons or 
threatens the religious or Civil rights of 
any class of the community and not where 
it is to serve as a prece- dence for 
similar subsequent cases. 23 I C 793=7 

SLR 92, 

—Order in revision by the High 
Court — Reversing orders of lower courts 
refusing to set aside an order of dis- 
missal for default— Appeal to Privy 

Council— Special certificate if can be 
granted. See 24 I C 520. Where special 
leave to appeal to the King in Council 
is sought in a case which is below the 
appealable value, such leave will not be 
granted by the High Court under S. 9 
(c) and 0. 45, Rr. 2 and 3, C P Code, 
unless some substantial question of law 
of general interest is involved in the case 
18 M L T 366=(19i5) M W N 916=2 L 
W 992=31 I C 45. 
—Under S. 1C9 (c) C. P. C. a High 
Court can if persuaded that a case is a 
fit ohe for appeal to the Privy Council 
grant leave to appeal in any case even 
upon a question cf fact. The words “any 
decree or order’Mn S 109 (c) C P C do 
not mean any decree or order other than 
a decree or final order passed on appeal 
^^y other Court 
ot final appellate jurisdiction. Where 
two judges have arrived at diametricaliy 
opposite conclusions on the vital question 
on which the suit should be decided the 
case is a fit one for appeal to His 
—Majesty in Council. 6 0 L J 664= 

54 ! C 828 

—When the condition as to the 
value of the subject matter in dispute in 
the Court of first instance and in the 
appeal to the Privy Council prescribed by 
Ss. m and 110 ofthe Codi of Civil 
Procedure is not satisfied, the court ought 
to appeal to the Privy 
Cooncil merely on the ground that there 
IS a substantial question of law involved 
JLlh of cases eoiitem- 


mi 
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X. P. C '(1908) sec; J' 0f (Conti) 

(5) Leave to appeal under s. iOf (c) (CoucM) 

involving .questions of public importance 
or which may be important precedents 
governing numerous other cases or in 
which- the right in dispute is not exactly 
measurable in money, but is of great 
public or private importance. 21 I C 783= 
r5 Bom I R 1021. 


(6) Leave to appeal in forma pauperis. 

— An application in forma pauperis 
for leave to .appeal to Privy Council m 
not maintainable. Ind Rul ‘ (1929) I^Iad 
496=115 I C 832. 

—see also 3 Pat L J 179=44 I C 731. 
and 17 A L J 443=50 I C 19. 

— And an order refusing leave to 
appeal in forma pauperis is not a final 
order. A I R 1927 Pat 175=6 Pat 67=100 

I C 885. 

—An order passed by the High 
Court in the exercise of its revisiorial 
jurisdiction, reversing that of the court of 
the first instance allowing the applicant to 
sue in forma pauperis is an order passed 
on appeal %vithin the meaning of cl (a) of 
S. 109. ^ Two essential elements are to 
be considered in deciding ivhether an 
order is passed on appeal within the 
meaning of cl (a) of S. 109 viz (1) 
whether there exists the relation of the 
superior and inferior court; and (2) whether 
there exists the power, on the part of the 
superior tribunal, to review, affirm, modify, 
or reverse the decision of the inferior 
tribunal. 13 C L J 90 foil An order 
of the High Court based on the ground 
that the allegations in the application 
to sue in forma pauperis do not disclose 
any^^ cause of action, is a final order, 
within the meaning of cl (a) of S 109 
13 G L J 688=15 0 W N 87^1! I C 6^ 


(7) Leave to withdraw. 

—Appellate Court can grant permi<?s- 
lon to withdraw or abandon part of a 

appeal. A 

I E 1921 Bom 278=45 B 206=59 j C 210. 

Appellate Court can allow adjust- 
memt or withdrawal of suit if it sets aside 
first Court’s decree. AIR 1926 Nag 444= 

95 I C 424. 


( 8 ) letters Patent clause 39. 

“original jurisdiction’" 
in cl. 39 of Letters Patent (Bom.) are 
used in contradistinction to the words 
” The appeal is competent 
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C. P. C, (IW8) SEC I , ■ 

(8) Letters Pateet danse if.:, {Coneld) ■ 

Court under s.: 51'^ of the Income' Tax Act 
are within cl.: 39 -of, the Letters Patent:. It 
must be either a final judgment or a' final 
decree or a final order. A final judgment 
as understood in English litigation is 
nothing more than that there should foe 
a proper litis contestatio and a final 
adjudication between the parties to it on 
the merits. Where a case is stated for the 
“opinion” of the Court, the order made by 
the Court is only advisory. Where the 
case is referred for the “decision’* or 
“determination” of a question, there is a 
prima facie difficulty in holding that the 
order embodying this determination or 
decision is advisory, but ^ the use^ ^ of 
these words or one of them is not decisive. 
The decision judgment or order if made 
by the Court under s. 51 of the Income 
Tax Act is merely advisoi’y and ^ not final, 
and an appeal from it will not lie, AIK 
1923 P C 148=L R 4 P C 170=:(1923) M 
W N 603=25 Bom L K 908=21 A L J 675= 
50. I A 2,12=45 M L J 295=18 L W 372=47 
B 724=39 G L J 16=28 ,C W N 307=33 M L 
T 301 (P C)=74 I C 461 
— Final decree of Division Bench 
of High Court— Appeal to Privy Council, 
certificate as to— Letters Patent, High 
Court, 1 865— Calcutta, ss. 39, 15, see 9 C 
W K 566=32 C ' 963. see also 16 Bom L*K ' 
195 =38 Bom 421=23 I C 373. 


{ 9 ) Powers of Court 

— High Court can add a party or 
make an appellant a respondent and vice 
versa AIK 1927 Cal 37=44 C L J 243=. 

98 I C f22. 

—Appellate Court can admit addi- 
tional evidence if justice requires. AIK 
1926 P C 34=49 M 435=53 I A 84=3 0 W 
N 568=(1926)M W K 495=24 L W 115=44 
C L J 67=28 Bom L K 1391=31 C W N 
1=61 M L J 570=f4 ! C 767. 

—Appellate Court affirms the decision 
of the Court below when the decree is 
affirmed, though the Appellate ^ Court 
reaches the same conclusion on diiferent 
g,roundB. AIK 1923', Oudh 49=25. 0, 0 277 

=76 i C 183. 

— Appellate Court can return memo- 
randum of appeal for presentation to 
proper Court. AIK 1923 "Nag 310=8' 'N 

L J 63=74 I C 93; See also 74 T C 33. 


( 19 ) “Public or feneral iuteresl” 

—Clause (c) of s. 109, CPC deals 
with specM cases,. . whether a case is of 
great public or private importance, is left 
entirely in the discretion of the Court. 


I53-. 
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(10) “ Public or general iriteiesf.” (Contd). 

The discretion vested in the Court 
should be very sparingly used. AIR 1924 
Oudh 81=10 O L J 289=71 I C 139. 

— Where the question is concerning 
the parties alone and no general interest 
is involved S 109 does not apply* AIK 

1921 Oudh 30=8 O L J 1=61 I £ I3I. 

—Whether the decision of the Inam 
Commission were binding on the owners 
of those estates and of the adjacent lands. 
The case did not involve any question 
the decision of which might result in a 
precedent governing numerous other cases 
or in which the , right in dispute is of 
great public or private importance. AIK 
3923 Mad 125=(1922) M W N 683=16 L W 
517=31 M L T 335=43 M L J 728=69 ! C 385. 

—Appeal to Privy Council -“Subject 
matter below Ks. 10,000— No exceptional 
circumstances or question involving general 
principle— No certificate can be granted 
that the appeal is a fit one under kS. 109 
(c). A L K 1933 O 456=A I R 1933 O 
394 (2)=I0 0 W N 953. 

— Appeal to the Privy Council — 
Substantial questions of law of sufficient 
public or private importance— Appeal 
to be allowed. A L K 1933 A 385 (387)= 
AIK 1933 A 8=54 A 431=140 I C 4IS. 

— Private importance means impor- 
tance to both the parties and not to one— 
Where matter is of small value, leave to 
appeal to Privy Council should be refused. 
AIK 1923 Mad 232=44 M L J 217=32 M 
L T 126=17 L W 775=(1923) M W N 415= 

72 ! C 250. 

— A question of public importance 
or private importance to both parties will 
render a case fit under s. 109 but a mere 
question about construction of agreement 
will not. AIK 1924 Mad 231=45 M L-*! 
514=18 L W 348=(1924) M W N 3=76 I C 81 L 

— Question of inadmissibility of 
unstamped acknowledgment is not a 
question of public importance and will 
not create a precedent which would govern 
numerous cases. A l.K 1924 Mad 616=46 
M L J 239=19 L W 372=34 M L T U 
(1924) M W N 319=78 I C 165. 

—“Substantial question of law” means 
question of general importance and does 
not include the question of the construc- 
tion of a document in which the parties 
alone are interested. 3 0 W N 841=98 

I C 164. 

— The intention of the Legislature 
in adding s. 66-A to the Income Tax^Act 
was to' enable an appeal to ^ His .Maleily 
in Council in cases in which thC" High 
Court could certify that tM question of 
law involved was one of- great private or... 
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()0) ’*?Mblic or general intefest'* (bondd) 

public importance, A I ,B 10?T h^h 18,1=8 
. Lah ‘-^^^9=28 B If B „44B=?IOO 1 1 97. 

.—A case involvin^y the, qviestion as to 
the necessjity of registering th® dpcujpents , 
giving an option of re-purcha&e ,is a fife : 
case for appeal tp Brlvx Cbuncii', AI B 
1927 Bond' 19=50 B 753=28 Bom L K 1437 
^ 143. j 

Community is^ assessed,; 
for. Us, income an^^ yeferonce is answered 
against" the comnaunity; and leave to, appeal 
to the Prdyy CouhcU.is 'sQpghfe, the 
question being whether constitution of 
the community arpount;s,,,to a trust or 
w^kf leave should bo granted -A I B' 1928 
,,, ’ Hag .;202=l'q9'l.C 12% 

— Determination of two Abidi years 
to be ‘previous year for the purpose , of 
assessment. Objection ”to such assessment 
and sum iir dispute ' over Bs.\' 20^(100 It' 
was hot shown that thdre, were other, 
assessees who took as theif previous ' yeai^ 
a year which . is' consistently less than 
calender year. The point in dispute was 
not. ' of great public ot' private importance 
and the case could not be * Certified ' to be 
otherwise fit for appeal ‘tO’ Privy Council. 
A,I'R 1929 Hag'3‘l6=Ind Bui (1930). Nag 
M M ^ 41-J20 I C 409 

—A declaration that , Muhammadans 
should be authorized ■ to take out a pro- 
cession .is a matter of general importance' 
and is a. fit case for appeal tO‘ His Majesty 
in Council. A I B 1930: All 121=:Ind ‘ Bui 
: (1930) Ail 239=52' A 329=122 1 C 415. 

— Matter of general imporfcance- 
Question of law involved settled, definitely 
by a judgment of the Frix’y ■ Coiincii. 
The case should not * be sentr to Privy 
Council for a fresh .decision on ' the same 
.point, A I B 1929‘All 339=(1929).A L J 
24I=rnd. Bui (1930) Ail 381=123 ! C 333. 

— It is well settled that the mere 
; fact that the appeal iiwolves questions of 
iaw does not bring th^ case under S. '109 
(e); it must involve decision of matters of 
piibiic or private importance. 1 P L T 
239=(1920) Pat 209=56 I C 615. 


( n ) Remand Order 

—-On the face of it an order s which 
lemancis a case for futher consideration 
prima facie does not purport finally to 
dispose of the rights of the parties. 

if the effect of the order is that the 
Ooiirt has finally determined the cardinal 
r- subsidiary 

anu subordinate issues remain to' be decided 
‘^^der is a final order within 
Patent, and appealable as 
■^?ich,-K) 499 (501}=A f R 1932^ R ' 189., ■■'see 


C. P- C (IfOS) SEC I«I9 (CoMd) 

(II) Reiuiad Order. (Oaniti) • 

also A I R 1925 Bang 147=3 Bur h J 
248=54 I C 519. and 33 All 39l=8 A h 4 

1112=9 I C 911 
—.An order of ' 'remand is a final 
order and capable of appeal if it has the 
effect of finally deciding s<,>me carditcd 
point in the suit. 23 A 22(1 (P 0), relied 
on, A I B 1921 Ball 203=2 Lah 100=05 P 
1 L‘B 1921=60 1 C 522. see also A I B 
: 1931 Hag 24= Ihd Bui (1931) Hag 38=130 

i ; ' 1C 102. 

— But an order of remand necessitating 
I further trial,. final determination of rl,gdits 
of' parties not being made is not a final 
order. A I B 1924 Oudh 81=10 0 L d 289 
=71 I C 339. see also l‘0 E 3S5 (340-1) 

^ =A, I B1932.B ISli^i: B 1932 R 238=140 
I C 420. and fl9l8) Pat 81=3 Pat L J 
; 339=5 Pat L W 45=45 I C l92, and 66 B R 
1888, and (1918) Jjrf’ W.H 844=48 J C 132. 

-rTh'ie where the cardinal issue 'was 
whether or not the will was governed by the 
I Succession Act (39 of 1925) and the Court 
1 of appeal held that, inasmuch as the 
testatrix was a Chinese Buddhist, her 
, will was not governed by the Succession 
I Act but by ihe personal law to which 
Chinese Buddhists in Burma are subject 
' it follows that the Court by the remand 
: order finally disposed of the alleged right 
of *the applicant to set aside the bequests 
of the property in Sch. C. upon the ground 
that such bequests were null and void by 
reason of S. 118, Succession Act. iM R 
499 (502-3)=A I R 1932 R 189. 

'i — Whether the order of remand passed 

by High Court in any particular case 
operates as a final order or not depends 
on its own facts. The order should finally 
dispose of rights between parties. Leave 
; cannot be granted in a case v.diere the 
order of remand deckles an important 
point of law but leaves another equally 
important point undecided. A I B 1936 
Sind 254=Ind Rul (1930) Sind 87=123 
I I C 2il. 

, • ' —Where it is not certain whether 

the remand order of the High Couit is 
final or not but where it goes to the 
root of' the case a certificate under s. 
109 may be granted. A 1 B 1924 All 
i 119=45 A 741=21 A L J 0S6=L E 4 A 577 
i ^ Civzlfb C87. 

; — Appellate Court will not 

insist oil' deciding suit finally if the party 
i be satisfied with remaiur order. A I 
1 B 1926 Lah 65=7 Lah 179=27 P L B 50=8 
I Lah L J mmn C 344. 

; —A remand order which < ilfects a 
j lower Court to re -hear the ^ app4i|jation 
i aside an abafee'tnenl of' a suit 'is not 

I a«nal order.. AIR 1925 All 26|=23 A 
i L’ J 12= 4T A ’345=L'B 6 A ITACivcSi '' 

r C i6L 
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(If) Maniaiid Order (Co?«id) 

. — Where a suit is., dismissed due 
to plaiutilfs’ ■ want of locus .standi and on 
appeal a prima facie case is held as mrde 
and case is remanded for further 
hearing the order is not ' final. A I E 
1925 Cal 574=78 I C 117. 

— Original Court holding evidence 
irrelevant- Appellate Court holding it rele- 
vant-Eernaud. is on a preliminary point 
A I E 1922 Mad 505 (F ,. B)=45 M .900=16 
L W 425=45 M L J 354=(1922)' M. W N 
589=51 M, L T 2C8=69 I C 821 
' -—Where a case is remanded for elt’e- 
cting partition on another basis the 
remand order is not final and no 
appeal lies to the Privy Council. A I E 
1925 Nag 549=22 N 'L R 132=88 I C 69. 

-Pre-emption suit dismissed on the 
ground that the right of pre-emption 
could not be claimed under Muhair' 
madan Law in Burma. On appeal High 
Court holding remanded the suit to be 
decided on merits. The High Court 
dismissed appeal. The application for 
leave to appeal filed not oniy on the 

points decided on last date but also on 
the points decided on first date of appeal 
to High Coiirt. It was not competent 
for the petitioner to challenge the 
correctness of the order on the first date 
and that leave to appeal on this 

ground could not be given. A I E 1928 
Bang 152=6 E 169= 110 i C m 

•—Scheme suit under s. 92 dismissed 
by trial Court on ground that .suit 

temples were private temples, High 
Court finding that temples were public, 
case remanded to trial- Court The 
• decision of the Court was not final 

acljudication. A I E 1929 Mad 308=Iud ' 
Eul (1929) Mad 684= III I C 300. 

— Eemand is improper on the ground 
that circumstances of the particular case 
were not considered. A I E 1926 Mad 
1065=(1926) M W K 5. The first Court 
held that the transaction was fraudulent 
and dismissed the suit. The High 
Court remanded tlie suit to the Court 
below on the finding that the mortgage 
did not paiticipate in the fraud. The 
deft, applied for leave to appeal to the 
Privey Councih Held that the decision 
of the High Court was not a final order 
w'iihiii S 100 C. P. C, and an appeal did 
not He to the Privy Council from the 
decision. Bui the question whether the 
fraud of the mortgagor would vitiate 
registration and disentitle the mortgagee 
to enforce his mortgage was a substantial 
question of law' and Iheruforc the case 
was fit for appeal to the Privy Council 42 
All 176=18 A L d 157=54 I 0 528=2 
U P L R (li C) 99. 

li. dl. ^i. {%) (s) 


C. P. C. (1908) SEC, 109 (Contd) 

(il) Remand Order (Contd) 

—High Court remanding a ease on 
preliminary point the remand order is not 
a final order 38 Mad 509=26 M L J 96= 
(1914) M W N 64=14 M L T 660=21 1 C 
842. see also 19 0 0 36=13 I C 756. 

— On an appeal from the order 
of the Lower Court refusing to file an 
agreement to refer to arbitration on the 
sole ground of its invalidity owing to 
the contract not bearing the seal of the 
plff’s company the High Court remanded 
the case for the other issues being tried. 
Held, the order of remand in the present 
case could not be called a final order ” 
38 All 150=14 A L J 50=32 I C 360. 

—Where the High Court on appeal 
remanded a case and directed that defts 
who had been sued in their individual 
capacity should be sued as executors as 
well and that one of the clefts should 
be sued as residuary legatee and heir, and 
on such amendment of the suit being 
made, the questions befcwceu the parties 
should be adjudicated upon. Held per 
Sanderson, C. J— That this was not a 
final order within the meaning of S 109 
of the CP. Code. 22 C W N 640=4& 

I C 681. 

—Where the High Court set aside 
the decision of the lower Court on the 
ground that the i rial of the suit was 
barred by the rule of res judicata ahd 
remanded the suit for retrial on the 
merits. Held, that it was an ordinary 
order of remand which does not decide 
any of the questions in dispute bet- 
ween the parties and no leave to appeal 
could be granted. (1918) Pat 1=4 Pat L 
W 342=45 ! C 290. 


—Where the insolvency proceedings 
out of which the case arose had been an- 
uilecl the Court was functus officio and 
could not pass any order A fresh applija- 
tion was made to the High Court seeking 
to revive the lormer application alleging 
that the order remaading the case had be- 
come final in view of the fact that the Court 
below had finally dispo.sed oi; the matter: 
Held, that the application was untenable 
as being barred by limitation for having 
been made after the normal period of 9U 
days. Held, also, that as there had been 
no appeal from the order of the lower 
court the provisions of S. 109 (a) had 
no application. A L E 1933 L 23= A 1 E 

1933 L 82=1451 C 151=! R 6 L 60 (2). 

—Decree or order under— Order of 
remand passed by High Court— Appeal 
against— Test of finality— W hether suit 
is still alive and parties’ rights undeter- 
mined— No appeal to privy CounciL A L 
R ia33 P U 44 (46)=60 I A 7tel l » 58= 
AIR 1933 P G 68=142 I C d'ib?! R 5 P 
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(I!) Eeniand Order. (Cancld) 

0 59rlO OWN 195=B7 L W 
M WN 166=64 M L J307=B7 OWN 
1933 A L J 244=35 B L B 331=57 C I 

, , ■ J m ifcy 

— “Final order” under the section—- 

♦ Decision of ihe Hi^h Court on si point 

♦ of limitsition— llemand of suit for 
decision of other points — Not appeahible 

Privy Council. A L R 1933 B 352=35 
L R 458=144 I C 916=A I R 1933 B 
260=1 R 6 B 18 

■ entitle a party to appeal ^ to 
Privy council against an order remanding 
a case, the order must be final. “A final 
orde under s. 109 (a) denotes a finality 
relation to the suit itself. An order 
of remand under which an order of a 
Revenue Court returning the plaint for 
presentation to the Civil Court is set aside 
being not final cannot be made the 
subject of application under s. 109 (a) B, 
109 ^ ,) does not require that the order 
from which permissioa is sought for 
appeal to the Privy Council should be final 
provided the case Involves questions of 
considerable public importance. A L R 

1934 All !40 

—Where the High Court by an order 
purported to send down an issue 
a finding under 0. 41, r. 25 and 
although by an interlocutory judgment 
“we allow the appeal,” and mentions 
were to abide the final decree, 
not in terms set aside the decree 
lower court: that order cannot be 
order” within the meaning of S. 
09, C. P, C. A L R 1933 B 336=35 B L 
R 415=A I R 1933 B 251=1 R 6 B 64=1 
. 45 i C 258. 

—A plea of limitation was taken as 
one of the main defences in a case. 
The trial Court accepted this plea and 
dismissed the suit. The Court of the 
Jud'cial Commissioner sitting in appeal 
reversed the decision of the lower 
court on this point and-romandM the case 
for trial on. the merits. 21 0 C 336=6 
OLJ 70=49 I C 520. 

— Where in a suit for the winding 
up of a partnership business, the first 
Court directed an account to be taken, 
and the High Court on appeal disagreed 
with that Court in respect of the res- 
pective liabilities of the parties and re- 
manded the suit for a fresh taking of 
the accounts: Held, that the decision 

of the High Court on this cardinal 

question as to the respective liabilities of 
the different parties is such a decision 

as to constitute such a final decision on 

the points in issue as to a mount to a 
decree in suit. 15 C W N 60=7 1C, 622. 
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( o ) wild can appeal. 


written 
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—Defendant neither filing 
statement, nor taking any _ 
defending the suit, or ilie appeal to fligii 
Court, cannot I’iie a stpuraie appeal to 
Privy Council other than what is 
by the rest of tlie defendants, A 
1921 Pat 134=(1921) Pat 129=2 P L 
■ " 73=69 I C 


riled 
I R 
, 1.^ 1 
500. 


C. P. 


C. (1908) SEC. HO 

Synopsis. 

(1) Applicability and scope of the see- 
{ion 

(2) Affirms the decision of the Court 
beiov/ 

(3) Cert fic" te of value, whether can be 
ques Sued 

(4) CoDv mted suits or appeals 

(5) Consent Decree 

(6) Cross-appepls 

(7) Directly or indirectly 

(8) Easements 

(9) Final order or decree 

(10) Interest or mesne profits, wdiether can 
be included in value 

(11) Leave to appeal in forma pauperis 

(12) Mortgage suits 

(13) Order in execution 

(14) Substantial questions of 1 w 

(15) Uiider-or—Over- Valuation , 

(16) Valuation 

(17) Value of appeal 

(18) Value of the subject-matter of the 
suit 

Who can appeal 


(19/ 


(I ).. Applicability ■" and scope of the section: 

— S,' Hi) is in effect a proviso to a. 
109 and must,_^ therefore, be strictly 


construed. 35 L W 
54=1 R 1932 M 616=A 


206 
I 11 
L 


(215)=139 I C 
1932 M 46=A 
R 1932 ■ A 219. 


conditluns were 
the s abject- mat ter 


—Where two 
satisfied Viz value of 
and substantial question of low e. g. 
interpretation of document supurdnama 
appeal lay to P. 0. A L R 1933 A X49 
(150)=A i R 1933 A 561=145 1 0 549=1 R 
6 A 118=1933 A L J 172. 

— Where the ^ value of the subject 
-matter of the suit in the Court of the 
First instance or of the projected 
appeal to the Privy Council was Rs. 
10,000 or upw'ards a certificate for leave 
to appeal can be granted as a matter of 
right. A L R 1933 A .502= A,. 1 .li. ,1933.. 
A 4=143 I C 312=1 E 5 A 223=54 A 459. 

— Requirements of the section-Decree 
involving a question respecting property 
exceeding Rs, 10,000— Lower Court’s 


IfttI 

m 


mm 
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C. P. C, (1908) SEC 110 iCoiM) 

(I) Appilcaliility and scope of the 

section. (Contd) 


decisioa reversed by the High Court 
—Proper ease for leave being given,. A u 
iml 0 : 406=A I B 0 mm 

,0^ w N.sas. 


—The Privy Cotincil will asji rule 
refuse to dis.turb, concurrent- findings of 
the .Courts below. A I E. 1931 P Q 68=8 
0 W N 330=Ind Eui (1931) - P G- 173=61 M 
L J 456=8JI I C 781 (P G). 


. „ -—But leave ' can be^ granted even in 
case of concurrent findings of fact where 
the decree of High' Courti is not an 
affirming .decree- .and, 'ihe_ value of 
the subieot-matter is Es, 10»000 or upwards, 
35 H W ' 206=139 I C 54=1 E 1932 M 
616= A I E 1932 M 46 - (52)=A L R 1932 

M 279. 


—A person whose claim has been 
enhaficed on appeal to the fullest extent 
on that particular claim cannot make 
that decision a basis for a further appeal 
on grounds unconnected with or rather 
dissociable from those on which he had 
succeeded, and on which the Courts were 
of one mind. 28 N h R 142=140 1 G 68 
(2)=I-R 1932, N 1,26= A I E 1932 N 

118 (120)=A L R 1932 N 2§3. 


—In a case in which the High Court 
had dismissed a suit brought by the 
appellant against the respondent for Es. 
2,000 odd as rent for the year 1919-20 
under a Kabuliyat, the High Court granted 
leave to appeal to the P G on the 
ground that since the suit the appellant 
had brought suits to reGOYQv r it for 
latter years» and that conseeuently, if 
the proposed appeal succeeded, he would 
make good a claim to an amount over Es 
10,000. The High Court was also of 
opinion that the case might be viewed 
as one of a recurring liability and that 
.the capital value of,, the rent was over 
Bs. 10.000. Held, by the F C that there 
was no right of appeal ..under the„Cod'e. 
59 I A 29=59 G 1012 (1015}=36 G W N 
221=55 C L J 72=35 h W n2r'9 OWN 
ill9=16 R D 95=31 BOB 481=62 M b J 
"336=1932 M W N 275=13 h E 271 (Eevj 
«136 I C 398= A I R 19c2 P- C' 28=1 E 
1932 F C 94=A L R 1932 P € M2 (P C.) 


— The second paragraph of section 
110 is intended to deal with property other 
than that forming part of the actual 
subject-matter in dispute and which would 
be affected by the dual decree or order. 
air 1921 b B 48=11 b B R 152=4§ 

1C 606. 


—Must involve, directly or iiidireotiy, 
some claim or qucvstiou to or respecting 
property of upwards of Es. 10,000 in 
value '' in s, iiO refer to questions arising 


C. P. C. (1908) SEC. 110 ( CoMd) 

(I) Applicability a«d scope of the Sectioe 

{Oofitd} 

between parties to the suit and not to 
questions affecting the title of one of the 
parties to the suit ' or suits that can 
hereafter be -brought and not pending. 
A I B .1922 Mad 34=15 b. W 140=30 M b 
T (E G) 42*^42 M ■ L J 78::(1922) M W W 

46=66 I C 686, 

—Where it is not dear from the 
record whether resumptions by several 
strangers were for exactly the same 
grounds as those in suit, the case does not 
involve questions of wide public importance. 
A I E 1923 Gal 451=27 C W N 204=84 

r C 581. 

—No real mischief can arise if s. 110 
is not liberally construed because such 
cases, if worthy of being tried by a 
higher tribunal, CkUi always be dealt with 
under sub-s (c) of s. 109. A 1 E 1925 
F 0 159=22 L W 255=30 C W N 98=27 
Bom b E 867=49 M b J 20=52 0 650=52 
I A 207=41 G L J 623=88 i C 445. 

— Leave to appeal to Privy Council 
cannot be granted, where valuation of 
subject-matter in trial Court is neither 
chaiieiiged inappeal nor by cross-objections 
I to reopen that question. A I E ,19^6 
I Kang 138=4 Rang 92=5 Bur L J 23=96 

i C 107, 

— Whe ther the inheritance of the cash 
allowances known comprehensively in Berar 
as “ lawa jama ” is governed by the J lam 
Rules or by the law relating to ordir ,ry 
pensions, is a ciuestion of considerable public 
importance. A £ E 1927 Nag 63=96 I C 75K 

—Concurrent findings as to question 
of fact though for ditferent reasons it is 
still a finding of fact, and leave to anpoai 
to the Privy Council will not be granted. 
AIR 1927 Mad 443=39 M. b T 15=5-3 M 
L J 375=(l927j M W N 213=193 I C 31. 

—Para 2 s. 110 relates not only to 
claims to property of Rs. lOiOOO in value 
but to questions respecting property of the 
like amount, A I B 1928 Pat 191=106 I 

C- 538* 


—Leave cannot be granted where the 
applicant’s appeal to the High Court is dis- 
missed for want of prosecution. A i B 1926 
. Rang 111=3 R 658=94 1 C 46L 
— Certificates should make plain upon 
their face that the discretion ha.s in fact 
been exercised, A 1 E 1921 F G 128=2, P 
L T 132=29 M L T 156=13 L W 365=(l92l| 
M W N 87=62 I C m.. 


—The conditions imposed by tht fir.st 
paragraph of the section are meant to 
apply to all casus where nothing is in- 
volved in tin decision except the sub 
ject- matter of the suit. Iti such cases the 
, second paragraph of the clause does not 
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C. P. C. (l9D8j SEC. U© iContd) , 1 

(I) Applicability and* scope of the 

section (Contd) 

apply atid both the conditions imposed by 
the first paragraph must be complied with. 
M 0 119 explained 39 M 843; lelied on. A 
1 E 1921 Pat 229*2 P L T 463K1921) Fat 
229*6 P L J 596*62 I C m, 
case should be of larger imp or* 
tance and the principle when finally decided 
by their Lordships of the Priv/V Coancil, 
should be of benefit not only to the people 
directly involved in the litigation, but to 
a considerable body of other people for 
grant of leave. Misapplication of law to 
the particular facts of the case is not a fit 
ground for granting leave. A I E 1928 
All 220*50 A 640*26. A L J336=I08 I C 218. 

— “ Immediately below in s. 110 do 
not mean “ subordinate to. ” Where a 
Division Bench of the High Court ajBfirms 
a decision of a single Judge, and the cape 
involves no question of law, no leave can 
be granted. A I E 1928 Lah 537=109 I C 863. 

—The question whether an assessee 
has an absolute option to decide in what 
year a debt becomes bad and therefore to 
afteot an amount of profits received in 
that year is of great public importance and 
the case is “otherwise” fit for aijpeal to 
the Privy Council. A I E 1929 Nag 265=Ind 
Eul (1929) Nag 321=119 1 C 689. 

‘*to be a fit one for 
appeal to the Privy Council” coupled with 
the words “so far as may be” in para. 8, 
66- A exclude from any right of appeal 
cases which fall within the requirements of 
s. 110 of the Code and are operative to 
confine that right to cases which are cer- 
tified to be otherwise fit for appeal to the 
Privy Council. A I E 1929 Nag 336*Ind 
Eul (1930) Nag 41=120 I C 409. 

— XJnder cl. (1), s. 110 “and” cannot 
be read as *‘or”. The value of the subject 
-matter in dispute on appeal to fcs 
Majesty in Council at the date of the 
decree from which the appeal to His 
Majesty in Council is to be made, must 
therefore be taken into consideration 
sides the value of subject-matter at insti- 
tution of the suit. A I E 1929 Nau 75 - 
Ind Kul (1930) Nag 313.124 I C M. 

—Where special leave to appeal is 
granted on ex-parte application the Bvird 
IS not precluded from going into quesViou 
of competency^ on appeal of facts bain» 
known. AIR 1931 P C 22=33 L W 74- 
59 M L J 444=(1931) M W N 286=32 BVm 
h B 1576=52 C L J 429= 35 OWN 
I A 279=10 Pat 86=12 P L T lilnd Rul (1931) 

P C 68=U0 i C 612.'^ 

■ ^ Letters Patent apnaal 

yaried the judgment pf a Division B^b 
and appeals to the Privy Coubcjl werTpr^' ' 


C. P. C. (1908) SEC. 110 (Coiitd) 

(1) Appiicablliiy anil, sc.o.p.a. of tlie^ 

sectloii (Co?wl?i) 

ferred ^from both the judgments, their 
Lordships expressed a desire that in some 
manner both cases should not be csertified, 
A I E 1931 P C 104*35 OWN 583*(i‘J3l) 
M W N 620rlnd Rii! (1931) F C U 7 *iJi 

I C 3©f, 

—There is iio right of appeal when, 
the two Courts differ only as to cosis. 10 

0 C 05 chssentiog from 8 C W N 294. 

—Where the subject— nuaitor in dis* 
pute was under Es. 10,000 but a certificate 
was asked for, on the g.oand that the 
present suit to set avside a decree, obtained 
by fraud was bronglit by a person who 
was not a party to the stiit in ’ which that 
decree was passed. Held, that the ground 
raised was not one of such public impor- 
tance as to justify the issue of a certificate 
under S. IIU. Strangers may impugn deci- 
sions obtained by fraud or collusion. 5 
Burma L T 13=14 I C 626. 

—“Jurisdiction” in cl 39 of the letters 
patent, if includes di.scipliriarj jurisdiction 
,— appeal to Privy Council. See 22 I C 324. 

—Where two appeals arose 'out of the 
same suit and the 'amount of' both the 
appeals exceeded Rs. 10,009 and the same 
question was involved in both the appeals. 
Held, that leave to appeU to the .P' C 
should be granted, in spite of the fact 
that the High Court reversed the decree 
of the Lower Court in one appeal and affir- 
med it in the other. 37 Aii i24=!.3 A L' J 

37=27 I C 118 . 

—Leave to appeal to F C— Applica- 
bility of S 12 of , Lim. Act. ^ See 42 Gal 
35=18 C Vf N 10663=24 I C 273, 

—In a case where the subject— matter 
is less than Rs 10,000 in value and the 
sole question upon which the decision of 
the case rests is one of evilenoe the 
point is n>t one of general interest and 
ijaportance to justify the grant of a certi- 
ficate that the case is a fi& one for appeal 
to the IMvy Council. 54 | q 4 ^ 3 ^ 

—The value of the subject-matter in 
a suit exceeded Es. 10,000 and the decision 
of the first Court was affirmed on appeal 
by the H:gh Court, The appellant applied 
for leave to apply to His Majesty in Coun- 
cil, taking up a position that was not 
taken up in the argument of the appeal in 
the High Court; Held, that the case was 
not a fit one for the grant of a certificate 
for leave to appeal to His Majesty in 

§g‘l Q 179^ 

( 2 )Affifins the decision of the Court 'below. 

—An appeal lips from Uie dt.*cree and 
not from the judgment which is only 
the exprssiou of the reasoning of the 
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C. P. C, (IWS) SEC- 110 {Qorid) 

(I) Affirms the declsioi of tile Cotirt below. 

{(Jo7itd) 

Court for making . that decree. It' is open 
to an appellate Court to affirm a decree on 
its own reasoning and in ^disagreement 
with the reasoning of the trial Court., k \ 

R 1933 f m (S' Bj. 

—-The question of whether the judg. 
meat of the High Court is a judg aen) of 
affirmance or not within the n eaning of 
B. 110 G P G does not depend upon 
whether the appeiiant is tlu plaintiff or 
the defendant; it depends upon _ whether , 
the judgment is one alt'irming the judgment | 
of the ioAver Court and that can be seen | 
by considering the position of the parties 
after the judgment. A L li 1933 P 278 
rA I R 1933 P 262. 

— Costs are matter of discretion and 
a variation in this matter alone does not 
all cot the ques;ion of whether the judg- 
ment of the High Court is or is not one 
affirmance, A I R 1933 p 703 (S B). 

— In order to “affirm the decision of 
:ihe Court below” the decree should be 
‘*affirmecl though the affirmation may not 
proceed on the groiUids on which its 
iudgnient Avas passed. A I E 1921 Oudh 
111=24 0 C 164=63 i C 292. 

—In a suit by a principal against his 
aiieiit for an account for the period of his 
agency, the claim in the suit was valued j 
at Es. 40,000. A decree was passed in i 
plaintiffis favour for a sum of Rs. 5,000 odd ' 
with interest. Against that decree, the 
agent preferred an appeal to the High 
Court, and the plaintiff preferred a memo- 
re ndurn of objections ciaimir.g a decree for 
a further amount and valuing his memo 
of cross-appeal at Rs. 20,000 The High 
Court allowed the agent’s appeal in part 
and reduced the amount decreed by the 
Court below by about Rs 4,000 and dis- 
missed the cross— appeal ei:cept to the 
extent of about Bs. 150. Held, that the 
decree of the High Court was not affir- 
ming decree Avithin the meaning of S. 110. 
35 £ W 206=139 I C 54=A 1 R 1932 M 
46=1 R 1932 M 616= A L R 1932 M 279. 

— Modification of a pecuniary nature 
in ^appellant’s favour on matier to be 
deleted before P. C— case on of variatio 
of decree and not of affirming decree. 
28 N L R 142= 140 I 0 68 (2}=I R 1932 
N 126= A I R 1932 N 118 (119}= A 

I R 1932 N 263. 

—8. 110 merely says ‘*affirni.s the 
xlcoisiou of the Court” and does not 
■say “affims the decision of the Court on 
ihe merits.” 54 A 390=1932 A J 254=140 
•I 0 125=1 R 1932 A 018=A I R 1932 A 
3i2=A L E 1932 A 469. 


C. P. C. ( 1908 ) SEC. no iC07ttd) 

(2) Affirms the decision of the Court 

below iCo7itd) 

—Where the question involved is one 
of fact and the Division Beach 
■ affirms the . finding' the^ Single 
»Tudge on that q'uestion,' the^ ' applicant 
is not entitled to leave as of right. IB L 
338=32 P L R 833=135 I U 605=1 R 1932 
L 141=A I R 1932 L 121 f2j=1932 P C L 
839 (Civ)=A L R 1932 L 839 (Civ). 
—Where an appeal is dismissed and a 
eross-objectiOB is allowed, the decree of 
the Axmeliate Court is not one wlr.ch 
affirms the decision of the Cotirt below 
and the person whose appeal has beiim 
dismissed has a right of appeal to the 
Privy Council. (1931) A L J 968. 

— Appellate Court not Avhoily affirming 
j Judgment of ioAAmr Court-— Variation in one 
1 particular— Value ^ above Rs. 10,000, If, 

^ entitled to a certificate as a matter of 
right See 9 I C 1040, 

•—‘•Decision” means the decree^ or 
order p ssed and not the reasons given 
for passing such decree or order. Affirming 
decree does not mean affirming judgment, 
where there are no concurrent findings of 
fact yet cl. 3 of s. 110 may apply and in 
that case some substantial questions of hiAV 
will have to te shoAvn to have been inveiv- 
ed in the appeal. Where the Appellate Court 
allows an issue which had been given up 
to be re-opened and permits further evi- 
dence be take that not by itself is not a 
sufficient substantial question of laAv es« 
pecially where the applicant was in no way 
prejudiced by the procedure adopted by 
the Appellate Court, AIR 1924 Pat 468 
=5 P L T 17=2 P L R 48 Giv=75 I C 58, 
—Where a High Court ^decree con- 
firmed the loAA-er Courts finding as to the 
defendant’s liability but slightly altered 
the amount due the decree was held not 
to be one of affirmance. Where the decree 
! of High Court does not affirm hnver 
Court’s decree, Court cannot consider the 
' extent to which the said decree has beer, 
modified. A I R 1921 All 270=19 A L J 
"3=43. All 220=64 I C 3. 
—Where , the High Court entirely 
confirms the decision of the loAver Court 
: on the .'merits of Hie, case e'xcept as to 
' co'sts its. decree merely affirms the decision 
; of the Court b.eloAV w^ithin the mcardng of 
:s, HO. AIR 1922 Cal 316=34 C LJ 
: 299.:66 1 C 4D?. 

^ —Where the decree of the High 
Court is one of affirmation except ns 
I regards a variation -'made iti the loAver 
1 Court’s decree Avith the consent of the 
1 person trying to .appeal to the Prii-y Co- 
uncil, those persons have to shOAA that a 
1 substantial question of law is involved. A 
, I R 1921 Cal 81 (2}=25 C W K 775=66 
1 ■ - 1C 621. 
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■C. P. C. (1908) .SEC. 1 10 (Contd) . ■ 

(2) Affirms ttie decisioti of the Court 

below (Contd) 

■—■Where the High Court vmed a 
decree of the lower Court at the instance 
of the Vakil for all the appellants. One 
of appellants was benehted at the expense 
ot all the appellants. It was not suggested 
tl it the Vakil in making the application 
made any reservation as to the rights or 
position of the other appellants. Held, 
that the decree was a decree of affirmance. 

25 0 W N 775=66 IC 621. 

—Modification is in favour ^ of the 
applicant. Adverse concurrent decision of 
both of the Courts as regards the portion 
of the claims which is decided against him. 
Decree of the High Court is an affirming 
decree AIR 1922 All 243=66 1 C 72!. 

— The decision of the Appellate Court 
affirms the decisions of the Court below 
if the decree is affirmed even th '»ugh on 
different grounds. AIR 1923 Oudh 49=25 
0 G 277=70 ! C 2 83. 

— Decree which affirms the decree 
of the lower Court with varitation is not 
a decree of affirmance. A I R 1923 Cal 
215=2G G WjSf 651=70 I C 933. 

— “Decision’^ means the decision of 
the suit by the Court. It is immaterial 
that Appellate Court, comes to a different 
conclusion on the question of fact, if the 
conclusion is affirmed A I R 1923 Kang. 
55=11 L B H 410=1 B L J 215=77 I C 400. 

— Where the High Court in dismissing 
an appeal proceeds, in some respects^ on 
grounds diferent from those adopted by 
the trial Court, the decision of the High 
Court affirms the decree of the first Court. 

A 1 R 1925 Oudh 219=83 I C 90. 

—To affirm the decision of the lower 
Court it is sufficient for the AppePate 
Co art to affirm the decree. A I R 1927 
Oudh 535=4 0 W N 613=102 I C 433. 

—Where High Court and lower Court 
are at one upon the matter which is to be 
In debate before the Privy Council, it is 
a case of a decree wffiich affirms the de- 
cision of the Court immediately below. 
In partition suit, lower Court granting 
certain share, increased in appeal by High 
Court— Plaintiff having no further griev- 
ance in the matter must shown substantial 
question of law to litigate upon other 
points on which both Courts asree. A I R 
1927 Gai 543=45 C L J 426=31 G W N 
572=103 1 X 65, 

—Decree varied partly— Application 
for leave only from that part affirming the 
lower Court’s decree. The decision of the 
Appellate Court is one affirming the 
decision of the lower Court within s. 110 
A 1 R 1926 Nag 245=91 f C 200. 


172, 

C, P. C. (1908) SEC. 110 . (Gomdl 

Q) AfOrois tbe decisioii of.. tile Court 

below. (Oontd) 

—If the High Court maintains the de- 
cree of the lower Court* it affirms the 
decision of the lower Court although the two 
Courts differ in their findingg on certain 
issues. 26 P LR 614=92 I C 479. 

—The julgmcnt h an affirming 
one where some trifiing account adjustme- 
nts ate made in the matter of interest 
and the like, but the judgment on all 
essential points agrees with the tindiogs 
of the Court belo\. on the merit-'. A I 
' .'R 1929 Nag 85=110. 1 C 855, 

—Suit for setting aside ■ wakf 
—Allegations tlhat deed was executed 
under undue influence that wakf was 
illusory and that there was no 
transmutation of possession and that 
certain house belonged to wakf— Court 
of first instance deciding all questions 
in plaintiff’s favour and decreeing suit 
and also granting decree for mesne 
profits against the mutwali—Oii appeal 
Sigh Court holding that house did not 
belong to wakf and that mutwaii was 
eiitltled to remain in possession until 
matter was determined by Court ar*d 
setting aside decree as to mesne profits-On 
main question Court affirming decree of 
trial' Court but. setting aside, iiiding as 
to undue iafiaeuce and on question of 
deed being illusory— Court agreeing that 
there was no transfer of possession as 
required by law’— The lower Gourt*s 
deer i cannot be said to h'lve bran 
affirmed. AIR 1928 Pat 609=9 P L T731 
rind Rul (1929) Pat 317=! 16 I C 541. 

—A decree which substantially altera 
the decree of the Court below cannot be 
said to be a, decree affirming that dec'sioa. 
Ill constru rg a decree as to whether it 
is one of rffirmance or of reversal o? 
vari Con one she ild look to the s abs iarice 
of the decree and see what is the subject 
-mat of the appeal to His Majeffv' in 
Council AIR 1929 Pat 56i=l'nd"Rul 
(l9Uj Pat 401=111 I C !93. 

—Appellate decree affirming part of 
the decree of the lower Court and at 
variance as to a part— Appeal is not 
limited to part at variance only. A I R 
1929 Pat 56l=Iiid Rul (l.)29) Pat 401=! 17 
J., C 193.. 

— Decree of High Court partly 
affirming and partly varying decree 
of lower Court— Appeal against" item of 
R.s. 18,000 refused by both lower Courts 
on which leave was asked— No question 
of law liaviiig been involved ic;ive could 
not be granted. A I R 192'3 Eom 359=31 
Bom L R 6i9=lnd Rul (1929) Bom 547 

=il9 I C 771. 
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C. E C/(IW8) SfiC lli (Co?i^ci) ■: 

(2) Affiriiis the decision of tlie eourt 
, , below. 

— Decree on award not in conformity 
with award aS: . part, iiiienforceable clue 
to lapse of time being orniitecl^ — ‘Dn 

appeal decree made in conformity with 
award — No sobstantiul jilteration In 
Bubstaiiee appeal being a decree ^oi 
aifirmance and as there was no question 
of law involved leave could not be 
gmted. A I B IvblO Lah 102=1.0 
688=30 li.' E 722=Ind E.il 0^30) 

Lah, 282= '22 i C 90. 

—No leave can be gi‘a:;tecl in case 
of concurrent findings of fact miesa plft. 
could show to the High Court thnt there 
was a substantial question of law 
iDVolved, 16 A 274, P C see also 1/7 P .L 

K 1905=59 P M 1905 and 48 P R 1904. and 

23 M L ' J 210=16, G W ,N 889=39 .1 A 
166=10 A L J 364=16 C L J 613=14 Bom 
L K 1055=34 .A 455=12 M L- T rol=' 
(1912) M W N 976=15 0 C 271=16 I C 197 
(p C). and 2 0 L J 214=30 I C 239. 

—Where a , decree of the Chief 
Court affirms the decision of the court 
below and the decision of both Courts 
is based on facts found to be established, 
no certificate for leave to appeal to His 
Majesty in eouncii caiip be granted, even 
though the decision in ci den tally involves a 
decision' on the question of the 
intepretation to be put on certain 
documents, as this ' Ga'tmot be regaded 
as a “substantiar’ point of law “directly 
involved” in the case. 129 P W E 1917 
=133 P L R 1917=41 I C 781. 

— Where decrees are concurrent but 
the reasons for the decisions are divergent, 
leave to appeal to His Majesty in Council 
• cannot be granted unless the applicant 
shows that some substantial question of 
law is involved in the .a'ppeal. 13 0 
L J 501=11 I C 159. 

' —An order dismissing an appeal as 
out. of time is ,an order a'ffirming _the 
decision ' of ' the 'lower Court 23 M L J 
,219=16.,,I C 486=12 M B T 260=(I9I2) 

MW'N962. 

. —Where- a Chief Court affirms in part 
the decree of ' a Dt. Judge it is a decree 
of affirmance within the 'meaning of 8, 
no of the C. P. .Code for, the purposes 
of appeal to the Privy CoiiociL 22 P 
B 1915=66 P L' 111915=19 P W R 1915 

=26 I C 492. 

— Ail order dismi.ssing an appeal for 
default is an order affiriiiing the decree 
of the coart behovv and the oixse cannot 
be cerlificd to be a fit one for appeal to 
the Privv Council, unless some substantial 
questioir of law is involved. 13 A L 
J 623?=29 1 C „4§f 


C. P. C. (1908) SEC. HO (Cotitd) 

(2) Affirms the decision of the Court 

below. {Qonckl) 

—A variation made on the merits in 
petitioner’s favour as also a venation as 
to costs not touching the merits of the 
case against the appellant cannot make 
the decree in appeal any the less an 
affirming : one A IB 1923 Mad ,30=16 
, -L W 262=30 .1 L T 337. 

—Partial reversal of a decree does not 
mean confirming of a ^ decree. Benefit of 
doubt goes to the petitioner. 18 M B T 
38.7= ■ '(1016) 1 m W N 122=31 i C 272. 

—Where the decree of the Chief 
Court affirmed the decision of the Court 
below and the decision, of both Courts 
was based soley on facts which were held 
to be established tlmugh there was a 
question of limitatiun in respect of ^ a 
small portion of property their lordships 
declined to grant to leave to appeal to P 
G. 64 P E 1916=35 I C 583=15 R L R 1917. 

— Court immediately^ below—Single 
judge of High Court, if suLa ’dinate to 
High Court— Order of single Judge setting 
aside decree of lower appellate court— 
Order set aside by Division Bench— 
Eifect of— If amounts to affirming decision 
of court below see 4-3 Cal 90=33 I C 745. 

—A decree of the High _ Court ^ dis- 
rnissing an appeal on account of iiisufllcicncy 
of Court- fee is one affirming the decree 
of the first Court within 8. 110 G F C. 
A refusal by the High Court to show 
any indulgence under S. 149 C P C is not 
a question of law. 1 P L R 1920=1 
Lah L J 69=2 U I,^ L R (L) 27=16 P W 
II 1920=54 I C 490. 

—Decree awaisling additional relie'l’— 

' Not an affirmiiig judgmeut — Certificate 'that 
the case is otherwise fit for appeal— Incoin 
sistc!!’} decision, r«viud;mce of. see 23 (J W, 
N 582=59 I C 710. 


(3) CertiJlcate of value, wlietfier can be 
qaestifHiecI 

—The riiUn'g pl*D^'ision as to certificates 
of value applicable, at the time ilm appeal 
was tiled, wa,!‘ N<^ 2 of Schedule to tlrdcr 
ill the IJuUticii of Ibili A pril, which 
was to ihe e3l"ect that the certificate sliouhl 
be' decmcid cmulusiu; of value and slioiild 
not be qucsiliund on app’cul by any parly, 
A' r ll 1922 P C 257=16 h W |.S=45 M 
475; 31 M L T’ iP €} 3PI3 M h J 323=49 
1 4 211=27 C W N 1=20 A L J 937=36 
i: 14 .1 450=74 I C 584. 


, (4) Connected stills or appeals 

■' —'Cause of action against oiic and 
dofendimt distinct and tliflenmt from 
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C. P. C. (1998 'SEC. no (Contd) ; 

(4) CoMeded suits of appeals. (CowcM) 

causes of action against other defendants. 
Fact that a joint suit is brought cauuot 
make value of subject-matter of appeal 
against Mm to Privy Council higher than 
wiiat is decreed against him. A I B 1923 
Mad 30=16 L W 262=30 M I T 337. 

—Two suits invoked substantially 
the same questions for dete.miination, and 
iu the High Court were he .rd togetbe? 
and decided by one judgment But one 
appeal was re-heard on review and another 
judgment was given. Held^ the suits cannot 
be said to be decided by one judgment, 
though the judgment on review did not in 
any way modify the other portion of the 
earlier judgment in any way. A I R 1923 
Mad 602=44 M L J 424=73 I C 217. 

— High Coiirii’s decree confirming that 
of lower Court, cross-appeal allowed and 
lower Court’s decree modified. This mere 
fact does not give the right of appeal to 
the appellant who otherwise would not have 
that right, AIR 1926 Mad 1024=51 M L 
J 295=24 L W 455= (1927) M W N 65=97 

I C 592. 

— On two connected suits where the 
points are identical but one only exceeds 
Bs. 10,000 in value and is certified as fit 
for appeal to the Privy Council the other 
suit should also be certified though its 
subject-matter is loss than Bs 10,000 in 
value, 2 U P L R (A) 411=43 A 223 
=18 A L J 1119=59 I C 794. 

—Ten suits were ^ filed to declare 
the ownership of ten different plots of 
land which were sold by tea different sale 
deeds each of them being for an amount 
below Rs. 100 The suits were tried to- 
gether and were valued in all at Rs. 
27.200. One of the suits was ■ valued at 
Rs. 5, SCO and others at less than Rs. 
5 ’000 each. The First Court held that 
the sales were .one transaction and the 
sale deeds being unregistered dismissed 

the suits on appeal the High Court 

reversed the decree of the First Court 
Upon an application for leave to appeal 
to P. C, held that the decree did not 
involve directly or indirectly some claim 
or question to or respecting property 

of Rs. 10,000 or upwards 13 A L J 
1075=33 I C 369. 


(5j Consent decree 


High Court order as to whether 
recording a compromise is valid 
is not a consent order and if it otWwise 
complies with the requirements of law 
forms a fit subject for appeal to His 
Majesty in Council A I R 1921 
Pat 256=1921 P IT C C 193=6 Pat L J 
171=62 I C 235. 


C. P. C. (I9II8) SEC. lii.CCowM) 

(5) Conseni! decree. {VoncM') ' 

—A consent decree lor money created 
charge on immoveblo property — Exocuthm 
was to bo by appointment^ of receiver— 
Ax)peal from order appoiriting Receiver 
was dismissed with adtlitionai direction 
to Receiver— ISiO substantial question of 
law was involved for granting leave to 
appeal to the Privy Coancii A I R 1931 
Cal 174=51 C L J 27G=Xnd Rui (1930) Uai 
767=121 I C 719. 

—An appeal does not lie to the 
Privy Council from a consent decree even 
where such decree reverses the decree of 
the first court and where the value of the 
subect-matter of ihe api>eai is above Rs. 

10,000 5 Pat L J 383=57 I C 245, 

— Whether two parties have agreed 
or not ^ to a certain decree is not a 
substantial question of law but is pure 
question of fact. A I R 1929 Bom 68=30 
Bom L R 1610=Iiid Rul (1929) Bom 228= 

114 I C 372. 

—No appeal lies against a cornseot 
decree to His Majesty in Couhcil and leave 
to appeal cannot be granted. (1920) Pat 
349=5 Pat L J 383 =1 Pat L T 599= 

57 1 C 245. 


(Ij Cross appeal 

-^Separate appeals which are filed in 
the High Court are separately numbered 
and ordinarily separate decrees are passed 
and prepared in them. In such cases it 
may not be possible to show that although 
the appeal has been dismissed the decision of 
the Court below has not been affirmed by 
the decree passed in appeal. 54 A 146=1931 
A L J 968=135 I C 234= A T R 1932 A 65 
= l R 1932 A58= A I R 1932 A 185 ( F B ). 

—Where there is an appeal a 
cross odjection tiled in that appeal there 
is only one decree. For the purpose of 
preparing a decree the cross objection is 
never treated as an independent & separate 
ap]>eal. When the appeal has been disir'ssed 
th(3 cross objection allowed the decree 
ot the Court below is varied this is so 
I where the variation is only as to the 
I costs of the Court below and even though 
I the variation may be in favour of the 
I applicant himself. 54 A 146=1931 A h J 
1 968=135 I C 234=A I R 1932 A 65=1 R 

1932 A 58=A L R 1932 A 185 (F B). 

I —The memorandum of objections 
can be treated as a separate cross appeal 
only if the appeal & the memorandum of 
objections are such as must be treated as 
forming two independent proceedings 
relating to distinct sets of facts Plaintiff 
trustee for genera! account alleging 
eight specific charges of malversation — 
These charges forming subject-matter of 
tiriai in lower Court— Some charges , div 
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C P, C, (1908) SEC., Hi (Contd) 

(i) Cross appeal, , (CowW) ' 

cidecl in , favour of & Some charges against 
trustee — Appeal by trustee & cross-obfec- 
tions by pjafiitift— 'High Court, holding 
that 110 liability for , general accounts lay 
,oo' . trustee & drsmissed the whole smt— 
In such case appeal & cros'i objections 
could not be treated as independent 
appeals because charges of malversation 
were not independent but were perticulars 
of claim for genera! account & High Court, 
decree could not be split up so as to say 
that ^ one part was^ affirming while other 
was reversing the judgment. A I E 1929 
Mad '429=(1929) M W^3S[ 304=52 M' 521=56 
M L J 476=29 L W ' 623=rnd Rui (lOBO) 
Mad 112= 111 I C 16. 

— Mortgagee succeeding in his mort- 
gage suit except on question of interest — 
Both mortgagee & mortgagor appealing to 
High Court — Mortgagagors appeal dismiss- 
ed & that , -of mortgagee accepted— Mort- 
gagor applying for leave under s. 109— 
As the variation in appellate decree took 
place in mortgagee's appeal <S: not mort- 
gagor’s mortgagor was not entitled for 
certificate unless he showed that a sub- 
iantial question of law was involved A I 
E 1930 Lab 554=31 P L R 236=Ind Rui 
1930 Lah 443 = 123 I C 523. 

—Cross appeals to High Court no 
substantial question of law no leave can 
be granted 16 A L J 861=48 I C 124 


( 7 .) Directly or indirectly. j 

—The words ‘must involve directly ! 
or indirectly some claim or question to I 
or respecting property of upwards of Rs. ‘ 
10,000 in value,” in S. 110 of the CPC; 
refer to questions arising between the I 
parties to a pending suit and not to ques- | 
tions relating to the title of only one of j 
the parties which might be made the basis i 
<d€ a prospective suit. A L R 1933 A 385 i 
(387J=A I R 1933 A 8=140 I C 418=54 ^ 

A 431. I 

, —Tk 0 ', expression “ involving directly ;■ 
or .upwords ”, refers to suits, iit | 
€x'is,tenc 0 ,atifl, not to suits in gremio futuri. { 
The words refer to questions ■ arising bet- , 
ween parties a .pending suit and not to ! 
questions' /relating 'to the title, of one, only S 
of the parties ■ which might be made the | 
basis of a prospective suit. 54 A 431 (435-6) 1 
^ =I B 1932^ A 645=140 I C 418. j 

—The mere po,’^sibiiity of similar j 
litigation in this Presidency , will not entitle j 
the applicant for .leave to .appeal to add 'I 
to the value .unless .the ' other litigation i 
will be ai^ected .by the.' docmnie"';of res/ 
judicata in which .. case . it helps. * 55' M i' 

^”^41 ^i. %&. ^i. (\i (4) 


C. P. C. (I90g} SEC. no (Contd) 

(7) Directly or indirectly (Qontd) 

106 (1171=61 M L J 692=34 L W 817=135 
I ' I C 449=A I R 1912 1 125. 

j —Where there was no more than an 
I incidental finding in the judgment of High 
Court as regards the boundary line except 
in so far as it determined the ownership 
of the plots which were directly in dis- 
I pute; Held, that because of such a mere 
I incidental finding the decree or fidal 
order cannot be said to involve indirectly 
I any question regarding the larger extent. 

AIR 1923 Mad 125r(1922) M W N 683=16 
! L W S17=3l M L T 335=43 ML.! 728 

=69 I C 385. 

— “ Directly or indirectly ” do not 
cover a claim distinct in its character and 
to which there is an irrelevant reference 
I in the plaint. They refer to suit in existe- 
I nee and not to suits in gremio futuri. A 
j I R 1926 Rang 128=5 Bur L J 45=95 
j 1C 377. 

I — A suit does not involvs claim 
I “indirectly” simply, because similar ques- 
I s may arise in other estates or in connection 
j with other like things in the same 
province If the decision of an issue in 
a particular case makes the decision of 
the same issue in other cases res judicata, 
or some such similar connection can be 
shown, then alone the value of others 
disputed matters may be taken into account: 
AIR 1929 Mad 780={1929) M W N 602=57 
M "L J 477=3 L W 946=Ind Rul (1930) Mad 
392=122 I C #48. 

— The plaintitf claimed under a deed 
of gift, the validity of which was dened 
by the defendent Certain other claimants 
who were donees under •‘he gifts were 
also parties as defendants: the value of 
the property, the subject matter of the 
deed of gift far exceeded Rs. 10,000. The' 
value of the subject-matter of the suit 
and the proposed appeal, however did not 
exceed Rs. 10,000. Held, that under the 
circumstances that the decree indirectly 
involved a question respecting property of 
the value of upwards of Rs. 10,000 and 
that the case was a fit one for appeal to 
the Privy Council. 14 I C 421. 

— Under S. 110 the question directly 
or indirectly involved must be one 
between the parties to the suit and not 
one between one party to the suit and 
other persons who are not par.l;ies thereto. 
90 F R 1913=340 F L R 1913=229 P W B 
1913=21 I cm: 

— A claim for a smaller sum could 
be said to involve indirectly a claim or 
question relating to property over ten 
thousand rupees' in value when the smaller 
decree has the eifeefc of estopping eiMier 
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C. F, C (1908) SEC* HO 

(7) Pir&cty or mdirectly {Goncld) 

by tke role of res Judicata, or otberwi^, 
the party from claiming rights under the 
larger claim. B!2 M L* J 400:s I C 503* 


1904 

m 


( 8 ) 
-III the case 


Easements, 
of 


value of which falls 
10,000 appeal does not lie 
affects property worth over 
AIK 1021 Bom 26G=25 Bom 


an easem nt, 
much below 


the 
Ks. 

although it 
Bs. 10,000, 
L B 374= 
6i I C 588, 


— 'fhe second clause of s. llQ would 
apply if the matter iu dispute is incapable 
of valuation as in the case of easements. 
A I B 1026 Bang 138=4 Bang 92:=5 Bur L 
J 23=96 I Cr07. 

— After institution of B’s ^ suit L 
brought a cross-suit to establish his right 
to an easement. L’s suit was later than 
B’^s suit. At the time when L brought his 
suit, the period of 20 years had elapsed and 
it was held that it was not open to ^him to 
add on to the period which had expired at 
the time of the institution of the opponent's 
suit, subsequent period after the institution 
of that suit. Held that although there was 
a point of law it was not a substantial 
question of law. A I B 1929 Bom 341=53 B 
552=31 Bo.m L R 632=lDd Bui (i 929) Bom 
558=119 1 0 782. 

—In case of easement to light and air, 
leave to appeal to Privy Council it is not 
the value of the whole property which is 
.to consideration but the value 
.IB 1929 Bom 241=53 
L B 632=Ind Bui (1929/ 
Bom 558=119 1 0 781. 

— Per Sadasiva Iyer, J— The word 
“ property ^Mn the second paragraph of S. 
liU means rights in property inferior to 
fall ownership where such inferior rights 
aldne are the subject-matter in dispute. The 
suit must, to satisfy its couditious, involve 
claims and rights to property which rights & 
claims are Worth Rs. 10,000 and upwards. 
Per Spencer, J— In enacting the second 
paragraph of B. 110 the legislature could 
not have intended that when some subsidiary 
■ interest, such as an easement of incon- 
siderable value attached to property 
of great valuej is in disputej the 
value of property affected rather than the 
value of the subject-matter of the suit 
should determine the right of appeal. The 
' claim must be one “to or respecting pro- 
(•pei’ty’' of Rs. 10,000 in value, not a claim 
, merely affecting property df such value. 
.33 M L J 481=6 L W 12=(19l7) -M W N 

414=40 1C 680. 


C. F, C, (1 908) SEC. Hi (C(mtd) 

(9 ) Filial order or decree. 

■ — leave to appeal to the .Privy 
Council Gin be granted ag.iins-fe an order 
suspending a Yakil from practice, which 
is a disciplinary matter and o>t a .judg- 
ment,. A I R 1922. Mad 440=43 M L J 
382=31 M L T 173=16 h W 328=f1922) M 
W N 530 (F B) =69 I C 290. 

— High Court’s judgment • granting 
probate is a final decree, and an appeal 
lies to Privy OounelL AIR 1927 Rang 
^ '56=5 B 119=5 Bur L J 176=99 I C 759, 

—A High Court order; setting aside 
an order dismissing the suit for want of 
prosecution is a final order. AIR 1921 
Pat 37=6 P 'L J '116=2^ P L T 155=60 

I C 479. 


( 10 ) Interest or mesne profits, whether 
. can be included in value. 

— Determining value of subject-matter 
mortgage suit interest pendente iite and 
future interest up to dies datus can be 
included A L R 1933 N 52 (53)=2.=^ 'N h 
K 345=15 N L J 154=141 !■ C 42=1 R 5 N' 
24=A" 1 H 19B 1^ 22.: 

—Interest accruing subsequent to suit 
cannot be deemed to form part of the 
subject-matter in dispute on appeal to 
King in Council Value of suit as stated 
in plaint alone to be deemed subject-matter 
in dispute in appeal to Privy Council 
from the decree of High Court dismissing 
the decree of lower Court. A L R 1933 
M 391 (B92-3)=56 M 883=4 I R 1933 M 
401=143 I G 139=37 L VV 491=61 M L J 
496=1933 M W N 260=1 R 5 M 280,. 

— Where interest up to the date of 
the decree and farther interest to the 
date of piyment is claimed in the plaint, 
and the amount by which the amount saicl 
to be due on the date of the suit fell 
short of Rs. 10,000 by Bs. 224, and this 
amount represented interest for about 3i 
months, and there was no possibility of a 
decree being granted within 3i months: 
Held the amount for which a decree was 
asked amounted to iEs. 10,000. AIR 1923 
Nag 239=72 I C 395* 

—For purposes of a Privy Council App- 
eal by one of two co-mortgagors, the value of 
the subject-matter is the value of entire 
cdalm of the mortgagee at the date of suit 
together with interest and not only the 
share of the co-mortgagor seeking to app- 
eal, when that co-mortgagor is not claim- 
ing a title paramount to the mortgagee. 

. A I R 1923 Cal 387=71 I C 371. 

, —For s. 110 .interest ' from .the date 
of the plaint to the decree can be included 
for ascertaining value of subject-matter. 
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(in) Ifiterest or fiiesoe profits wfietfisT oan, Be 
incliiclecl in valoe (Vcntd) 

A I.B 1923 IM !35=!922 M W N ',652=16 
L'.W 662=43 M L J -622=32 M T 1=74 

1C 59^. 

/ , Siib|^ tile smt indudes 

int-erest pendente-lite . A ' I R 1923 All 
^ ,78=45 -A L J 903=49 ! C 645*. 

—No distinctiou lies between inter- 
est and' mesne profits in respect of daims 
to include them in the subject-matter 
ef the suits. For s. 110, interest from 
the date of institution of the suit to 
the date of the decree can be included 
hi the subject-matter for leave to appeal, 
A I B 1926 Rang 46=3 Rang 405= 91 

I C 647. 

— To compute the value of the 
subject-matter in suit the amount of 
interest accruing subsequent to the decree 
of the trial Court should not be taken 
into consideration, AIR 1921 Pat 229=2 
P L T 463={1921) Pat 229=6 P L J 596=62 

I C 959. 

— Yaiue of suit — Mesne profits to be 
added are those awarded by the Court 
whether actually accrued at the date of 
suit or later AIR 1921 Pat 115=2 P L 
T 675=6 Pat L J 246=63 ! C 492. 

—Mesne profits subsequent to the date 
of the High Court decree, and awarded to 
the decree-holders cannot be taken into 
consideration in -making an estimate of 
the value under para 2. A I R 1926 Bom 
265=50 B 160=28 Bom L R 454=94 I C 755. 

—Mesne porfits claimed up to the 
date of the suit a« also the future mesne 
profits up to the date of the decree of 
the trial Court should be taken into account 
in arriving at value of suit for s. 110. 107 

t C 828. 

— For valuation of subject-matter of 
a suit, involving a claim for mesne profits, 
the mesne profits which might be a warded 
by the 'Court, whether they had actually 
accrued at the date when the suit was 
instituted or whether they were future 
mesne profits should be taken into 
consideration. A I B 1929 Pat 547=I'nd 
Eul (1929) Pat 397=1 !7 1 C 189. 

— Where a suit for property even 
tacluding;' pro* notes, on „ their face value 
amounts--to' less than Hs. 10,000. interest 
up to date of decree cannot be added to 
iiake up. deficiency. A I R 1930 P C 44=34 
C W, N. 235=68 M,L J 184=1930 MWN 
193=51 'C L. J, .168=32 ,B L R 517=53, M 
167=67 I A 56=1L 'F L T 698=31 L W 292 
=IncI R.ai (1930) P C 49=121' I C ' 513. 

— The amount of interest to ,be given 
by Court in, its, discretion' but not claimable 
as of right, .cannot be . included in the 
value unden s.:110. ' A I E 1929 Nag 
75=Ind Eul ' (1930)' Nag .313=1241 C 697. 


C. P. C. (1908) SEC. 110 (OmitdJ 

(10) liitefest of mesne Profits, whether 

can be Inciuded in value (Concld) 

— The Patni High Courts following 
in this respect the practice of the Calcutta 
High Court, will permit an applicant for 
leave to appeal to His Majesty in Council 
to add to the actual value of the property 
in suit the amount of mesne profits accrued 
up to the date of the appellate court’s 
decree. 3 Pat L J 377=5 Pat L W 327= 
(1918) Pat 246=46 1C !37. 

—A plaintiff claimed a sum which, with 
principal and interest amounted to more than 
Rs. 10,000. He obtained in the court of 
first instance a decree for less than Es. 
10,000 with interest. The defendanis, 

however, appealed to the High Court and 
the plaintift’s suit was dssmissed. The 
plaintiff applied for leave to appeal to His 
Majesty in Council. Held, that the 

plaintiff could not bring his appeal abo7e 
the statutory limit by adding to the 
amount decreed to him by the court of 
first instance interest at the rate given 
by that Court. 42 All 445=2 U P L E 142 
=18 A L J 445=55 I C 976. 


( !l ) Leave fe appeal in forma pauperis, 

— High Court cannot grant leave to 
appeal to Privy - Council in forma pauperis 
especially when the petition for leave is on 
behalf of a whole community. Ind Eul 
(1929) Mad 496= H5 I C 832. 

—Leave to appeal to Privy Council, 
in forma pauperis cannot be granted. 3 
Pat L J 179=44 I C 731. 

—Application for leave to appeal in 
froma pauperis -No power to grant See 
44 I G 731: see also 42 Mad 32=47 I C 646. 


( 12 ) Mortgage Suits, 

— Suits based on a mortgage stand on 
a different footing in respect of interest 
pendente lite and up to the date fixed for 
payment which is a definite date. By Tnis- 
fer of Property Amedmeot Act of 1929, 
0. 34, r. 11, of the C. P. C. definitely 
provides for interest Such interest may 
be taken into consideration for determining 
the value of claim before the Privy (h^uncil 
where in a mortgage suit the ' claim in 
•the trial Court exceeded Es. 10.9U0 but 
the amount decreed was only Ils. 8,974-11-0. 
Held, the interest awarded till the date 
fixed for payment can be taken into 
account in ascertaining the value of the 
claim before Privy Council of the 
subject-matter, ALE 1933 N 40 (42)^15 
'.NL'J 154=A'I- B 1933 N 22=141 I 0 
42=';28 N, L R-345 = I E 5 N 24 

—S.' ■ 110 does not speak of the 
valuation of the suit as put in the 
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(12) Mortg:a^e suits (Contd) 

plaint but of the value of the subjeet- 
irii&tter in dispute or of the value of the 
property affected by it. A L J 888= A 
L R 1932 A 1159 (1161). 

—Costs of original suit cannot be 
taken into account but interest from date 
of suit iintil the deis datus can be added 
to the amount due under the mortgage 
decree. By the Transfer of Property Act 
( Amending Supplementry Act of 1929 ), 

0. ‘M, r. 11 of the Civil Procedure Code, 
provides definitely for the payment of 
interest. 28 N L R 343. 

— Decree for redemption and for 
Bs. 7.000— Appeal by mortgagee claiming 
Bs. 2,00 j due to himself. It not being 
alleged that the apx)eal affected a question 
relating to property exceeding Bs. 10,000 
in value no leave to appeal could be 
granted under s, 110. A X B 1922 Oudh 
214=73 I C 407. 

—When the High Court in a mortgage- 
suit, affirmed the decree of the lower 
Court as to the substance, but merely 
changed the rate of interest in favour of 
applicant. Decree being one of affirmance 
leave to appeal to the Privy Council could 
not be granted, A I E 1922 All d9=44 
A 200=20 A L J 9=44 I C 916. 

— Snit for rectification of a mortgage- 
decree— High Court and lower Court decree- 
ing it— One of the defendants seeking leave 
to appeal— Claim of plaintiff against ih^i 
defendant being part and parcel of 
mortgage transaction and no paramount 
title having been set up by that 

defendant, the value of appeal to P. C. 
was not the value of the share of that 
defendant but was the entire value of 
the mortgage suit whether the plaintiff 
was entiiled to have the deeree rectified 
was a substantial question of law. A I 
B 1923 Cal 387=71 I C 371. 

— Where an appeal is preferred 

against a preliminary mortgage decree, a 
decision by the Appeal Court dismis- 
sing the appeal renders the mortgagor 
liable to larger sum and much more so • 
when the period of grace is exte- 
nded. But the order of the High Court 
ctiniiiot be regarded as an order of 
reversal for purposes of s. 110. A I B 
1927 Fat 379=103 I C 703. 

— Mortgage claim amounting to 
over Es. 10,(X)0 against several properties. 
Subsequent mortgagees of a certain plot 
worth less than Bs. 10,000 denying that 
it^ was covered by theplaintiffs’ mortgage. 
High Cotuirt on appeal bolding that 
the plot was not included in the 
plaintiffs mortgage. Plaintiff applying for 
leave to appeal lo the Privy CounciL Held, 


(12) Mortgage Suits. :,(Co?ild) . ; 

that the subjecfc-inatter iir dispute was^ 
really the whole debt for purposes ol: 
valuatiou lor Privy Council appeal. 

A I E 1927 Pat 391=103 I C 831. 

—Whether a mortgage not registen^d 
according to provisions ot s. 109 of (3om- 
Xmnies Act can be repudiated by company 
itself while it is a going 'Concern is not a 
substantial question of law, as the Uw 
on the question is perfectly clear namely 
tW such a mortgage cannot be repudiated 
br the company itself. A I E 1927 Bang 
288=6 Bur L J 160=5 K 585=104 1 C 325. 

—Although for purposes of Court 
, fees the value of suits for redemption 
is the principal money expressed 40 be 
secured by the instrument of mortgage, 
the mortgage- money is not the basis ot 
the valuation for purx>oses of jurisdic- 
tion. In such cases the value of the 
mortgaged property should be the basis, 

A IB 1927 Bang 304=5 Kang 499=105 

I C 412, 

—Whether a i>rior mortgagee in po- 
ssession can ax)ply under 0. XXI, r. 89 to 
set aside a sale in pursuance of a decree 
in favour of a subsequent mortgagee 
of a simple mortgage in a suit to which 
the prior mortgagee was not a party and 
whether cl. (b) of s. 7*2, Transfer of 
Property Act applies to such a sale are 
substantial questions of la>v. A I R 192S 
Oudh 17=2 O W N 860=91 1 C 93. 

—Whether morgaged property is 
Chatwali and inalienable is a point of 
law as depending upon construction of ^ do- 
cuments on the record AIR 1929 Pat 561= 
lDdRuI(1929) Pat 401=117 I C 193. 

— Appeal & cross appeal regarding 
interest in a mortgage dorree The appellate 
Court by a single decree modifying decree 
of the lower Court in favour of the mort- 
gagee & to the prejudice of the mortgagor 
appellants. The decree of the lower Court 
as to interest was not affirmed but modified 
& the decree of the appellate Court from 
which an appeal to His Majesty in counci i 
was sought was a decree not of affirm- 
ance but of re vers d on the question of 
interest involved in litigation. AIR 19li9 
Pat 56i=Incl Bui (1929) Pat 401=! IT 

I c m 

> — In a suit to enforce a mortgage 

1 security where the proceedings are entirely 
! in rom and the mortgagor is not sought to 
I be made personally liable the value of 
I the subject matter in dispute is the amount 
[ claimed when such amount falls short of 
the value' of the mortgaged property while 
it ia the value of the mortgaged property 
I when the amount due under the mortgage 
’ exceeds the value of the property. 13 C L 
i - J 505= 10 I C 990. 
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C f. C ri9©8 ) Section I m (CmwM) 

(12) Mortgage Snlts {ConM} 

The question of the coustruction 
of , docu men ts.. as, wfceilier ihe, Iraosactions 
.evidenced by. the documents, do or, do not 
amount to a mortgage by conditional sale, 
is a substantial question ot law. within 
the purview' of B. l 10. ' 14 J C 289. 

■—Claimant ..adverse to ^ .mortgagor, 
riljpealing to. Privy Council if '■ value of 
claim to be considered see 20 OWN 
1279=38 All 488 (P C}=14 A L J 1002=18 
Bom L R 850=24 .. C L J .S0i= 20 M L...T 

211=15 I C fJ9. 


(13 ) Order In executlofi. 

..—Further applications for. ■ execution 
were time-barred and the sum realised in 
execution as to which there waS' dispute 
between joint, decree-holders ' was ■ only 
1B00 though ihe unsatisfied balance under 
the decree executed was Ks 10,000 Held, 
leave could not be granted to appeal to 
Ihe Privy Council AIR 1922 Pat '611=8. 
Pat L T 781=( 1922 ) Pat (Sup)' 296=87 

IC'ffi. 


(14 ) Suhstaotial questions of law. 

—The principle underlying the pro- 
visions of S HO is clearly that when 
two Courts have concurred in a finding of 
fact that finding Jean not be attacked. 13 L i 
338=' 32 P L R 833=135 I C 605=;I R 1932 
L 14I=A ! R 1932 L- 121 {2)=1932' F" G L' 
839 (Civ.)' =A I E 1932 L 839 (Civ.) 

—Where the grounds of appeal raise 
questions of w. whn-' are not substantial 
in the sense that they are debatable, of 
gi?nerai interest or wdihoiit previous deci- 
sions of their . Lordships of the Privy 
■Council to guide '..Indian. Courts,' leave 
cannot be granted, A I E 1925 Oudh 545 ' 

. .=85 I C 409. 

■ —A 'point of . 'law to be substantial 
should .be such 'as to im'press the Judges 
that it is debatable ' in view^^of the au- 
thorities or t kit the authorities themselves 
may require reconsideration. . Exhibition 
of patience in hearing . and care .in. , the 
judgment or statement and ; examination 
in detail does not establish that a point 
is substantial. A I R 1933 P 793 (S B,)' 

— The question whether the .w.idow 
of a yeoman tenant 'vvno acquired the 
status of a proprietor on payment of 
the necessary instalment could treat the 
property as self- acquired having been 
■ decided in the affirmative by a unifrom 
course of decisions did not involve any 
substantial question of law and vras not it 
case for granting leave to appeal to the 
Privy Council ALE 1933 L 1272=A I E 
1933 L 1044 (2), 


mj^ 

C. P, c- {1908) SEC. I !§ (Comtd) ; 

(14) Substaetial qaestiens of law {Confd) ' 

—The, words “substantial question 
of law ” i.o the last clause of S. 110, 'C,F ..„ 
C;„ mean a substantial question- of law' 

:.. as .between the parties in the case involv- 
ed and not a question, of general im-- 
. portance. A L E 1933 0.4(9=10 C|. W . N ,879. 

— W.here "the ' judgment of the High 
Court is a confirming judgment, the main 
point for decision in an application ■■ for 
leave to appeal to ..His .Bfajesty-in-Councii' 
is whether there is a substantial . _que8- 
tion of law within the meaning of ' ' S. 110 
..of the Civil. .F.rocedure Code, The words 
** s.ubstantial question of jaw ”.do not mean 
a. question, of. general importance .but a 
substantial, question of law as between 
the ' parties in the case involved. A L R 
1933 M 838= A I 1 1933 M 221=142 I C, 
711=1 E 5 M 238. 

—Where the principles of law, oa 
a particular . point are well settled and the 
only" question is the application of these 
principles to a particular set,-,- .of facts it 
cannot, be said that a substantial ' . ques- 
tion of law arises within the meaning ' of 
s. 110 C P C Ind Rul (1931) Lab 998=32 
P L R' 599 =134 I C 790, 

—Whether question as to proceeding 
amounts to arbitration or compromise is 
a substantial question of 'law 1932 A L J ■■ 
730=138 I C 670=1 R 1932 A 481=A ' L E 
. 1932, A 1035.' 

.. — Conci'usion reached - 'pursuant ' to 
direction as to assessment of damages 
given by s. 73 .Expl of Contract Act is 
a question of' fact, not of law: 28 N 

Lt 142. 

—Question of intention of parties 
to a document not a document of title 
from phraseology employed .as well 'as 
all' surrounding ci.rcumstaiice.s and 'not 
really of construction, of words used is 
not a, substantial, question of laW ,13 L 
.251 (253)= 32 P LR 599= A I, R 19,11. 'L 7.53,. 

— Legal , ■: principles well settled — 

. Misapplication of, to particular set of 
facts .not a substantial question of 
■law 13",L25! (252)=32 P L R 599= A 
V , I R 1^31 h 753. 

, ..—Decision of limitation dependent 
on facts found is not a substantial ques- 
tion of... law, : 13 L 251 (253)=32 F L E 

. , ^ . 599= A 1 -R Ifli i.753 „ 

— Maliomedan law— Divorce under 
Hanali law— Urdu words used by hiisbaiui 
if sufficient to effect, iiispite of admitted 
fact that there was no intention to 
divorce on the part of the husband— Qiies- 
tion as to, one of law but nob a subst.an- 
tia! questi<M of law. 9 O W N 103= A I R 
1932 0 1*4=138 I C 630 {I)=A L 

R %m 0 I7L 
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C. P. C. (1908) SEC. no. iQonkl) 

(14) Substantial questions of law (Contd) 

—‘•Substantial” does not mean, ‘dm- 
portaIlt’^ A substantial question of law 
is one on which there may be a ditter 
of opinion. Where the question is .one 
of the application of the law to the lacts 
^f the case, the case does not^ comply 
with the requirements of S 110 on I* 

299=132 I C 2=A 1 R 1932 t 56 (1). 

— Substantial questions of law are 
those that affect a large number of persona 
A I R 1923 Nag 272=73 I C 221. 

— Construction of particular document 
cannot ba treated as a question of general 
importance or a substantial ques- 
tion of law. AIR 1922 

-—The question whether the permanent 
tenures known as Karamkari and 
Adimayavaua in Malabar ha^e the inc.dent 
of forfeiture on alienation attached to 
them by custom or not is a substantial 
question of law and one of general interest 
in Malabar. Leave may be granted in 
these cases under s. 109 (c). Tae question 
whether a custom has been established or 
not is a question of law though it has to 
rred from the facts proved. A I R 
Mad 443=17 L W 445=72 I C 918. 
— Whether a suit was not maintain- 
able, because a previous action commenced 
by the predecessor in interest of the 
plaintiff had abated under 0. XXII, r. 9, 
is hot a substantial question of law. 
Suit by widow.— Subsequent adoption 
reserving right of management to widow. 
Adopted boy not impleaded. Held : the 
question whether the widow could be 
allowed to proceed with the suit was not | 
substantial question of law. A I B 1924 
All 66=45 A 667=21 A L J 665=L R 4 A 
238 Civ=75 I C 109 
— Question of procedure dis- 
allowing a new plea in second appeal is 
not a substantial question of law^ and a 
certificate should not be granted in such 
case. AIR 1923 All 463=76 I C 516. 

— Refusal to grant leave under cl. 
12 of the Letters Patent to file an 
additional written statement is not a 
substantial question of law. Whether 
discretion has been rightly or wrongly 
exercised by the High Court may in 
some cases involve a question of law but 
not a substantial question of law. AIR 
1922 Bom 11=24 Bom L R 196=77 I C 941. 

— Whether the eddence produced to 
establish certain custom is sufficient is 
not a substantial question of law justifying 
grant of certificate. A substantial question 
of law is one in respect of which there 
may. be a difference of opinion AIR 
1924 Lah 473=5 Lah 260=6 Lah L J 180=78 

iC4l7. 
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c. p. €. iOonki)' ■ ■ ■ 

(14) Substantial qaesllons of law (Conkl) 

— Leave should be granted ^where llic 
interpretation of documents involves ;i 
substantial qiiestioti of law of gejierai 
interset. AIR 1924 All 559=46 A 227= Ij 
R 5 A 158 Civ=79 I C 213. 

—Whether the interpretation of^ a 
document amounts to a substantial <|uestion 
of law depends on the circumstances of 
every document. AIR 1925 Oudh 219=83 

I C 90. 

— The revival after 1871 of a claim 
barred by limitation before 1871 is not a 
substantial question of law. AIR 1924 

Pat 271 (1)=1 Pat L R 314=85 I C 8. 

—For purposes of appeal to Privy 
Council no substantial question of law need 
be involved if there is a small variation by 
the Appellate Court in the lower Court’s 
decree. AIR 1925 P C 60=51 C 969=51 
I A 319 (P 0.)= 86 I C 501. 

— Whether an application ^ made for 
substitution to a Court to which execu- 
tiou is transferred is according to law, is 
a substantial question of law. A I R 
1925 Oudh 728=88 I C 552. 

— Whether the legatee signing the Will 
as witness did not intend to attest the 
Will does not amount to a substantial 
question of law. AIR 1925 Oudh 541=2 
0 W N 394=88 I C 579. 

—For leave to apj>eal to the Privy 
Council, the High Coiir!: must be satisfied 
that a substantial question of law ^is 
involved in the ease AIR 1926 Kag 

5=89 I C 94 b 

—Whether the evidence as to the 
custom of the adoption of a daughter’s 
son in the City of Nagpur amongst the 
Maharashtra Brahmins was sufficient is not 
substantial question of law within s. 110 
AIR 1926 Nag 215=90 I C 270. 

—A question of law in respect of 
which thei*e may be a difference of 
opinion is a substantial question of law 
within s. 110 AIR 1926 Nag 215= 

90 I C 270. 

—Whether there is a time limit for a 
decree holder to certify adjustment under 
0 XXI, r. 2 is not a substantial question 
of law when a Full Bench of . Bombay 
High Court (11 B 6 F B) has specifically 
decided it and its judgment is obviously 
correct. AIR 1927 Oudh 43=3 0 W N 
987=98 I C 10S9. 

— Whether mistakes, which though 
not material, are suffinent to entitle the 
Court to re open a settled account, is a 
question of law. A I R 1927 Pat 311= 

— “Substantial question of law"? mean 
a substantial question of law as between 
the parties in the case involved AIR 
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C, P.'C. (1908) SEC. HO (CWd) j 

(14) Substantial t|uestions of law (Contd) ; 

1927 P C 110=2 Luck 93=54 I A 126=31 
G W N 495=4 OWN 515=26 L W 70= 

(1927) M W N 519=102 I C 889. 

—-The following cases must be taken 
to be overruled by this decision : 11 Cai 

W N 218 Note=10 Oudli Gas 318; 1922 Oudh 
214; 1926 Jour 154; 1926 Oudh 381; 1924 
All 659 and 56 Ind Cas 526. 

■— Ccnstruction of an indemnity bond 
is a mixed question of law and fact; and 
as regards the law it is a substantial 
question. A I R 1927 Mad 443=(1927) M 
W N 213=39 M L T 15=53 M L J 375= 

101 I C II 

—Whether certain documents executed 
by a Hindu widow were binding on the 
estate and the reversioner is not a 
substantial question of law and the case 
is not fit for appeal to His Majesty in 
Council. A 1 R 1928 All 19=103 I C 654. 

—Where a case involves a subatautial 
question of law the question should be 
of general interest. A I R 1928 All 19= 

103 I C 654. 

— Where the decision of a certain 
fact is based on inferences from other 
facts it cannot be said that a substan- 
tial question of law is involved. AIR 

1928 Nag 76=23 N L R 166=106 I C 366. 

— Substantial qaestson of law ” is 

such a question as between the parties in 
the case involved. A I R 1928 Nag 76= 
23 N L R 156=106 i C 366 

—“ Substantial question of law ” is 
one as between the parties to the 

proceeding and not merely one 

of general importance. AIR 1928 Nag 
114=106 I C 531. 

—A substantial question of la\v is 
a question of iaw^ in respect of which 
there mij bs a difference of opinio. i. 

92 i C 479=26 P L R 614. 

—The decisions of the Rangoon 
High Court as regards the rights of an 
inferior or lesser wife when living apart 
from her husband should be regarded as 
settling the law on the point and is 
not a substantial point of law. AIR 

1926 Rang 111=3 R 658=94 1 C 454. 

— If an affidavit that the decree invol- 
ves a claim respecting property exceeding 
ten thousand rupees in value, is filed 
arid there is no counteraffidavit the 
High Court may assume that petitioner’s 
atfidavit is correct, AIR 1926 Lah 
416=26: P L R 123=94 I C 554. 

—The exercise of discretion under 
g. 90 uf the Evidence Aet do_es not 
involve any substantial question of 
law. A I E 1921 'Oudh 30=8 0 L J 
1=51 ■ i c uu 


C. P. C. (1908) SEC. il0(Co«l5J) 

(14) Substantial questions of law (Contd) 

—Whether the High Court was 
right in dismissing the ^ appeal in the 
exercise of its discretion is not a 
substantial question of law. A I K 

1921 Calc 94=33 C L J 131=62 i C 295. 

—The Court can grant or refuse 
to grant time for making up deficient 
Court-fee, and whether a Court has used 
proper discretion in a particular ease is 
a substantial question of law 63 1 
C 222 (I) (Lah). 

— Where authoritative decisions of 
the Privy Council exist on a matter 
that matter does not remain a substantial 
question of law. AIR 
B=1 Luck 265 =29 0 C 215=3 () W N 

557=95 ! C 193. 

—The law point for granting leave 
for appeal to Privy Council must be a 
question of law and not merely a 
proposition of law, A I II 1926 Oudh 381=1 
Luck 265=29 0 C 250=3 O W N o57*9s I 

C 193. 

— The application of well defined 
legal principles to a particular set of facts 
is^not a substantial question of law. A I 
R 1928 All 61=50 A 208=25 A L J 970=107 

! C 33. 

—The principle that, although the 
point of law may be obviously imtenable, 
if the decision in the case turns upon it, 
that point would be a substantial point 
of law, is not tenable. A 1 R 1228 Mad 
233= 39 M L T 655=107 I C 643. 

—A substantial question of law, 
under last clause of s. 110, does not mean 
a substantial question of general importance, 
but a substantial question of law as 
between the parties in the case involved. 
AIR 1928 P C 172=55 C 944=55 I A 
235=32 OWN 817=29 P L R 429=48 G L 
J 119=28 L W 66=5 OWN 668=30 Bom. 
L R 1384=26 A L J 1215=55 M L J 651= 

(1928) M W N 917 (P C)=I09 I C 723. 

—Where the trial Court, in its 
discretion, refuses to extend the time for 
putting in Court-fees, it can hardly be 
said that /-he question is a substantial 
question of law arising between the 

parties to the ease. It is more a question 
eetween the Court and the plaintiff. A 
IE 1928 Lah 560=110 I C 179. 

—A substantial question of law 

must be a question of law in respect of 
which there may be a difference of 
opinion. AIR 1929 Lah 55=9 Lah 581 
^ =29 P L R 529=110 I C 258. 

—Interval of a minute between the 
time when pre-emptor heard of the sale 
and the time he made the demand 
-Whether it was an immediate demand 
was a substantial question of law and 
leave should be grauted. AIK 1 j-8 
Kang 1325^ E 169=110 1 C 386. 
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C.P.C. (1908) SEC. U(l{GonJ(3) 1 

(H) Substantial questions of law {Could) | 

— -Tlse law of pre-emption applies j 
to estate part of wbicb is moveable | 
property is a substantial point of law. 

':A IR 1928 Rang 182=6 Bang 169= HO 

' I cm 

— Point not directly decided by any 
Courts in India, but well estabUshed 
upon priacix>les liid down^ in sucli cases, 
it is no substantial question of law for 
decision by a higher tribunal A IR 
1928 Pat 58l=U0 I C 481. ! 

— Findings of law, immaterial to the ] 
decision of suit not involving any question 
of law— No appeal lies to the Privy 
Council AIR 1929 Nig 85=110 I C 855. 

— ^Reasonable discretion in granting 
decree for specifie performance and right 
of such discretion involve a substantial 
question of law and sitisfy the requir- 
meats of s. 110. AIR 1923 Nag 292=112 

IC410. 

— Although subject-matter of a suit 
may be above Rs. 10,000. if the decree 
jiof the lower Court is affirmed by the 
High Court and there is no variation of 
^ any kind in the substantive portion of 
' the decree except the awarding of costs 
in original suit unless the suit involves 
a substantive question of Jaw there is 
no right of appeal to iJhe Privy Council 
AIR 1929 Oudh 43=5 OWN 1076=Ind 

Rul (1929; Oudh 144=114 ! C 120. 

— Though particular law point is not 
laid down by Privy Council it is still 
material question of law though cases 
involving somewhat similar poants have 
been dealt with by the Privy Couueil 
and a party should be given leave to 
appeal to Privy Uouncil in such cases. 
AIR 1929 Rang 283=7 R 27 l=Iad Rul 
, (1929) Rang 298 (P C)=IHl C 218. 

-r-No substantial question of law 
is involved in a question as to the 
construction of a decree so as to sustain 
this grant of leave to appeal to the Privy 
Council AIR 1931 Cal 174=Ind Rul 
(1930) Cal 767=126 I C 719. 

— A substantial^ question of law does 
not mean a substantial question of, general 
importance but a substantial question of 
law as between the parties in the case 
involved A Hi 1930 Bom 509=32 Bom L 
B 1189=Ind Bnl (1931) Bom 78=128 I C 622. 

—The last clause of s. 110, requires a 
substantial question of iaw and not mere 
question of iaw. A I R 1923 Mad 30=.30 
M L T 337 (H C)r|4 M L W 2i2. 

— ^Tbe words “ substantial question 
01 law ’ do not include a question of the 
construction of a document in which the 
parlies^ alone are interested. 10 

0 C 208 

— Presentation of document for 


C.f C. (I908)'SEC „lli (Oo?jtcl); , 

(14) Substantial qnesticfis of law iConkl). 
registration is not substantia! .question 
of iw ' , 

—Where on a question of la-w there 
has been a difference of opinicn bet- 
ween the various High Courts and there 
has also been a dilference of opnuon 
among the Judges of one and the satno 
Court, the quBstion involved must be 
considered to be a substantial quesUon 
of law within the meaning of S. llO. The 
question whether a second suit for 
redemption can be brought when a pre- 
I vious one has been decreed and this 
j former decree has not been executed is 
la substantial question of law. 18 
1 . 1 w /. 

1 —Where the appellant was ordered 
by the High Court to furnish security 
for costs of the appeil 
to do so his appeal was dismissed. Held 
on an application for leave to apply tt> 
the Privy Council that as the proposed 
appeal did not involve a substantial 
question of hw permission couW not be 
granted. 36 All 323, 


= 12 


A L J 451 
=21 ! C 532. 
—Allowing 9 per cent interest is not an 
arbitrary and unwarrantable exercise of 
discretion so as tO' ,■ involve, a substantial 
question of law 66 P L R 1915=19 P*W B 
^ 1919=26 I 0 402=22 P R mt 

—Whether the person holding 
Succession Certificate to collect debt is a 
trustee is a * substantial question of 
iaw * 38 Ail 188=14 A L J 14.1=33 I C 343. 

— A question of iaw will not be 
deemed to be involved in an appeal under 
S. 110, C P. C, if it be not necessary to 
decide it for the disposal of the appeal 
and if such question is likely to arise only 
in certain contingencies. The word 


“involved” as used 
considerable degree 


in ,B. ., 100 implies ,a 
of. necessity. 19 0 

131=36 I C8fi7. 

— Question whether or not upon 
certain given facts or data _ a tenancy is to 
be regarded as one at will or one of a 
permanent nature is a mixed question of 
law and fact: 21 G W N 530=24 C L J 330= 
35 1 C 605=44 Q 11 f. 

— The question whether S. 48 of the 
G, P. Code of 1908 apxdies to a decree 
passed under the Code of 1882 is ^ not n 
substantial question of law within the 
meaning of S. 110 of the Code. 39 i C 141. 

—The construction of a document 
is not a substantial question of law 
within S. 110. 40 1 C Hf. 

— Where the only questions of law 
involved in a. case were questions which 
had been considered in several cases 
by the . Privy Council and by^ the High 
court ■ and the ■- point , for, decision was 
,ODiy as to the applicability of the law 
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C. P. C. (IMS) SEC. m. (Contd) 

(14) Substantial questions of law (Concld) 

to the particular facts of the case held, 
that case did not satisfy the conditions 
of para (3) of S. 110. 33 M L J 481=6 L 
, „ W 12=(1917) M W N 414=40 I C 680. 

, ■--^-Whether a Hindu ■ widow qua 
executrix can compromise is not a 
substantial question of law. AIR 1926 
Ca‘ 711= 43 C L J 205 
^ —"Question as to merger is a subst- 
antial question of law 5 Pat L W 309 
=1917 P H C G 337=43 I G 449. Having 
regard to the state of authorities in India 
on the question of the applicability S. 
10 of the Lim Act to a suit by a minor 
against the administrator of his estate 
for accounts ^ the question is a subs- 
tantial question of law within S. 110 of 
the C P Code 45 I C 182. 

—Question as to the effect of non- 
joinder of parties is not a substantial 
question of law. 54 1 C 450. 


( 15 ) Under or over-Valuation. 

—The defendant who adopted the 
pjaintilf’s value cannot prevent the plain- 
tiff from showing that the market-value 
is higher than the Court-fee value, but, 
where the plaintiff wants to appeal and is 
content with the Court-fee value, the 
defendant who adopted it for his own 
purpose cannot say the real valuation is 
lower than the Court- fee value. 55 M 
817=61 M li J 692=135 I C 449=34 L W 
106=A I R 1932 M 125. 

—Deliberate under-valuation of 
suit in lower Court— Plaintiff cannot, 
for purposes of leave to appeal to the 
Privy Council be allowed to repudiate 
that valuation and show the real market 
value of the subject-matter. AIR 1923 
Mad 125=43 M. L' J 728=31 M L T 335 
=16 L W 517={1922) M W N 683= 

69 ! C 385. 

— Plaintiff is not estopped for leave 
to appeal to Privy Council by his puttiog 
low valuation on plaint and High Court 
has power to go into question of real 
value w-here higher valuation would not 
mean that trial should have been in 
different Court. A I R 1927 Cal 225=44 
C L J 572=31 0 W N 268=99 I C 921. 

— Where the defendant acquiesces in 
plaintiff’s under- valuing Ms suit the case 
cannot be referred for a report under 0. 
XLV, r. 5 at the instance "' of the 
defendant. AIR 1927 Cal 418=45 G L J 
, 225=101 1 C 901 

—The costs of the , suit, ought not, 
to be added to the value of subject-mat- 
ter to bring the valuation up to the app- 
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ealable amount. AIR 1927 Pat 328=8 Pat 
L T 714=6 Pat 444=134 I C 261. 

—Plaintiff knowingly under-valuing 
his claim and not paying additional Court- 
fees will not be allowed to change that 
valuation at the time of leave to appeal 
to the Privy Council. AIR 1930 Cal 
737=34 OWN 671=Ind Rul (1931) Cal 28= 

128 I C 108, 

—The plff, brought a suit for declar* 
ation and injunction valuing at Rs. 135. 
The claim was decreed by both the Lower 
Courts but dismissed by the High Court. 
On an application for leave to appeal to 
P C. Held, that the claim being one for 
declaration and injunction the plff. by 
suing in the second class subordinate 
Judge’s Court, must not be deemed to 
have made either directly or indirectly 
any sort of representation to the deft, as 
to the real or market value of the pro- 
perty to be affected, as distinguished from 
the fiscal value which, as the law allowed 
him to do, he placed upon the reliefs 
which he was seeking. 40 Bom 477=18 
Bom L R 469=37 I C 371. 

— For the purposes of S. HO of the 
0 P Code the value of the subject-matter 
of the suit is the real market value of 
the property and consequently the fact 
that a plff. in a suit for cancellation of a 
deed of sale fixed his own valDation of 
the claim at less than Rs. 10,000 for 
purposes of jurisdiction and court-fees by 
virtue of the right conferred by the pro- 
visions of the Court-fees Act, does not 
deprive him of his right to appeal to the 
Privy CouncU and it is open to him to 
show that for the purpose of the said 
appeal the value exceeds Rs 10,000. 
(1917) M W H 422=5 L W 542=39 I C 911. 

—Where the plffs. valued their suit 
at Rs. 7,590 but at the time of the appli- 
cation for leave to appeal to His Mijesty 
in Council plff swore that the value of 
the property had increased and would be 
about Rs. 12,000. the High Court held that 
it would not be sufficient to bring the case 
within the provisions of S. 110 of the G 
P uode. (1919) Pat 241=51 I C 975. 


( 16 ) Valtiatioii. 

—To satisfy the requirements of se- 
ction 110 the subject-matter in the Court 
of 1st instance must be Rs. 10,000, and in 
addition the amount or value of the sub- 
ject-matter on appeal must also be Rs. 
10,000 or upwards or the decree must 
involve some claim or question to or 
respecting property of like amount of value. 
The amount or value of the subject-matter 
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of a suit is clearly tbe amount tlie pla- 
intiif claims togetner with, at most interest 
that had accrued up to date of decree. A 
I E 1923 Bang 71=:U L B E 335=1 Bur L 
J 62=68 1 e 690. 

—Date for determining is the date 
of decree or order sought to be appealed 
against. 1932 P G L 986 (Civ)=33 P D E 
647=138 I C 37=1 E 1932 L 407 (2)= A I R 
1932 L 526=A L R 1932 L 986 (Civ.) 

— Where a decree allotted a portion of 
certain premises for the residence of a 
Hindu widow with direction that in 
the event of sale becoming necessary the 
widow should receive certain sum per 
mensem the ^ alue of the subject-matter 
of the appeal is really the premises which 
the widow is required to vacate and the 
subject-matter of the appeal is not merely 
the difference between the premises in the 
occupation of the widow and. the amount 
per mensem which she would get when she 
vacated the premises. As the v'llue of the 
portion of the premises in the occupation 
of the widow exceeded Rs. 10,000, the case 
was held to fall within the last words of 
the first paragraph of S. 110. 56 B 526=34 
BLR 834= A I R 1932 B 643=1 R 1932 B 
589=A L R 1932 B 877. 

— A party who sues in or appeals to 
a Court which would have no jurisdiction 
if the value of the land exceeded Hs, 1,000 
cannot at a later stage claim to have the 
value of the subject-matter of the suit 
in the Court of first instance treated as 
exceeding Rs. 10,000 for the purpose of 
appeal to Privy Council. A I R 1931 Cal 
417=58 C 66=Ind Bui (1931) Gal 622=132 

1 C 910 

— Defendants accepting the value of 
property for purposes of jurisdiction 
cannot be heard to question that value 
subsequently. The value of the property is 
a question of fact. It is not proper for a 
party by an admission as to lower valuation 
to suffer an appeal to be heard by a single 
Judge and then to claim a higher valuation 
for the purpose of obtaining an appeal to 
the Privy Council. AIR 1923 Oudh 93=9 
0 L J 531=26 0 C 24=74 1 C 214 . 

— Where the applicant’s interest in 
the property is less than 10,000 but the 
property in dispute is worth over 10,000 
leave to appeal should be granted. A I B 
1923 Bom 176=25 Bom L R 77=72 I C 127. 

—Market- value of the subject- 
naatter and not valuation under Suits 
Valuation Act is to be taken for purposes 
of s. lia A I B 1924 Lah 82=6 Lah L J 
44=4 Lah 185=75 I C 520. 

—Where the matter in dispute between- 
the parties is solely of the nature of the 
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tenancy of the site buildings on site 
should not be taken into account involving 
subject-matter. The second paragraph of 
8. flO means that the suit must satisfy its 
conditions to involve rights and claims to 
property which rights and claims are worth 
Hs. 10,000 or upwards not that the rights 
affect properties whose value is Rs 10,000 
or more. AIR 1923 Lah 286=6 Lah L J 

78=75 I C 654 

—Whether a suit is a partition suit 
or a partnership suit does not make a 
difference for valuation for purpose of 
Privy Council appeal. Yalue of the appe- 
llant’s share and not the whole of the 
property determines the value of the 
subject-matter. A I B 1925 Bom 137=49 B 
149=26 Bom L B 1261=85 1 C 191. Where 
a petitioner prays for leave to appeal to 
privy Council in respect of a decision 
involving a claim of Rs. 3,900 the petition 
cannot be granted. AIR 1925 P C 159= 
22 L W 255=30 OWN 98=27 Bom L R 
867=49 M L J 20=52 C 650=52 I A 207=41 
G L J 623 (P C)=88 ! C 445. 

—A party taking advantage of the 
valuation put upon the subjectmatter by 
the other party, cannot be permitted to 
allege that the original valuation was 
incorrect. AIR 1927 Mad 862=104 I C 577. 

—The plaintiff is not absolutely pre- 
cluded from saying that his valuation in 
the plaint is wrong. The Court will treat 
his admission as a strong piece of evidence 
against him. AIR 1927 Mad 862=104 

. IC 577. 

—Suit for declaration without conse- 
quential relief. Value given in plaint for 
purposes of jurisdiction must be held to 
be the market* value of subject-matter the 
suit for leave to appeal to Privy Council. 
Where it has been stated to be Rs.10,000 
the defendant having accepted the valua- 
tion so given plaintiff cannot show that 
the value of the subject-matter is less 
than Rs. 10,000. AIR 1925 Mad 1223=49 
M L J 309=91 ! C 572. 

—In estimating the value of an Inam 
wet land for i>urposes of Privy Council 
appeal, house sites in the vicinity should 
bo excluded from consideration and only 
cultivable lands in the vicinity should be 
relied upon. AIR 1928 Mad. 448=109 

I C 167. 

— Where ^ during the pendency of a 
suit for specific performance of a contract 
of sale, new machinery is brought on the 
premises in suit, and not mentioned in the 
pleadings or in evidence, or even at argu- 
ment, its value can not be taken into 
account!. AIR 1929 Nag. 76=Ind Rul (1930) 
,,,,.,Nag,::3i3=ii4;:i^^ 
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—“Suit mainly for specific perfoniiance 
of contract of sale, and for anoillarj? relief 
of possession— Belief for specific perfor- 
mance need not be separately valued, A I 
R 1029 Fag„ ' 75=Ind Rul (1930) Hag. 318= 

; : ^ 424 I C 697. 

' ' — The . question : whether a decree 
involves indirectly a claim respecting 
property of the value of Rs. 10,000 or 
upward within s. 110 (2) must be ^deter- 
mined with reference to the actual circums- 
tance at the time and not to a mere 
possibility. Where the te titan t who had 
constructed building to the value of Bs. 
25.000 on land demised the value of which 
was only Rs. 4,000, brought a suit for the 
specific performance of an agreement for 
renewal but only got a decree entitling 
him to hold the land for his life Held, 
the question involved a claim to the land 
itself worth only Rs. 4,000 and that the 
requisites of s. 110 were not complied with. 
The possibility of the removal of the 
structures at some future time if and when 
the landlord chooses to evict him was too 
remote. A I R 1930 Bom. 509=32 Bom. 
L R 1189 =Ind Rul (1931) Bom 78=128 

I C 622. 

—For leave to appeal to His^ Majevsty 
it is not necessary to inquire into the 
question as to whether the property actually 
handed over to defendant applicant is 
worth Bs. 10,000, or not, if it is clear thit 
the whole of the property as to which the 
question arose in the appeal and in respect 
of which the decree has been passed in 
High Court is worth more than Rs. 10,000 
and certificate to appeal must in such 
cases be issued. A 1 R 1923 Bom. 59 
Taiue of the subject-matter of the suit, 
must be taken to be the amount or value 
which the plain tiff either obtained or, had 
he been successful would have obtained 
in his suic at the date when the decree 
was passed. 2 P L T 340=60 I C 52 i. 

—In determining the value of the 
subject-matter of a suit for the purpose of 
S, 110 (2), C. P. Code is value at the date of 
the decree from which the appeal is to be 
made to His Majesty-in-Council, and 
not the value at the institution of the suit, 
is to be taken into account. 44 Gal 
119=21 G W N 530=24 C L. J 350=35 I C 605. 

— Value once determined during 
trial for assessing pleader’s fees cannot be 
re-opened during application for leave to 
appeal. 20 Bom' :Ii R 418=42 Bom 609 

=461 C 4, 

—Counter claim value of more than 
Rs. 10,000— Appeal to Privy Council, 
eompetent. 22 C W N 282=46 I C 516 (P C). 

—The original valuation of a suit 
exceeded Es. 10,000, but on appeal by 
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one of the defts. to the High Court the 
contest was for a sum less than Rs. 
10,000. Held that the case ^ for the 
purpose of leave to appeal to his Majesty 
in Council did not come within S. 110 
C. F. 0. .5 4iC450.- 


(17) Value of appeal. 

-—A suit was brought to recover a 
siemindary in the possession of different 
persons under deeds of sale in execution 
of decree. Tne value of the property 
was as 'Stated in the plaint, Rs. 14,325. 
The Sadder Court upheld the sales so 
far as related to the claims of some of 
the defendants. The other defendants 
applied for leave to appeal, but it •was 
refused on the ground that the value of 
their portion was only Rs. 8215; but the 
Privy Council seemed to hold that the 
words of the old order. “The value of 
the matter in dispute in any such appeal 
to Her Majesty in Council related to 
the whole matter involved in the suit 
which was the subject of judicial enquiry 
in the Courts and allowed the appeal — 7 
Moo. 1. A, 261; 6 W R, Mis 4: but see 

19 WR 191. 

—High Court held thit there was 
legal necessity for a portion, lower 
Court had allowed the whole claim in 
favour of the plaintiff reversioner on the 
ground that the sale was without legal 
necessity. The defendant-purchaser 
applied for leave to appeal to His 
Majesty in Council. Held no question 
of law arose and value of the appeal 
is value of the property as to which legal 
necessity was proved. A I R 1922 
Pat 555=3 P L T 5i0=68 I C 661. 

—Under cl. (2) s. 110 tue value of 
the property should be deterinined 
with reference to the date of the 
decree from which the appeal to His 
Majesty in Council is to be made. A I li 
1929 Nag 7 =Ind Rul (1930) Hag 
■ 75=124 ■ I C 697. 


(18) Value of the suhiect-mattef of the suit 

'—Subject-matter of the suit should 
be of the value of Rs. 10,000. A L R 
1033 P C 299 (1) n P h T 725= A I R 
1933 P C 232=12 P 679 (P C). 

—Where the value of the suiti 
proxiorty is above Rs. 10,000; but the 
value of the applicant’s share is only 
Rs, 7,348. the section does notapply. A I 
R 1231 Rang 138=9 R 52=Ind Rul 
(1931) Rang 168=132 I C 280 Distin^ 
guishing " 1® C W N 56*. 

— But ■where the pUfs claim wa.s 
for the partition of_ the whole house and 
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the claim couM uot be decreed without 
considering the value of the entire 
house and the method in which the 

partition should take place, it is very 
difficult to say that the decree does 

not at least indirectly involve a question 
respecting the whole house which is 
admittedly of the value of Hs. 10,000. 
There is a difference between the language 
of the first paragraph and that of the 
second paragraph of S. 110 G. P. C. In 
the first the words used are the 

amount or value of the subject matter 
in dispute,” whereas in the second we 
have “respecting property of like amount 
or value. ” Such “proppty” need not 
necessarily be the subject matter in 
dispute in the suit. 1932 A L J 730=138 I 0 
670=1 R 1932 A 481*A I R 1932 A 1035 
—The words “ the decree must 
involve, directly or indirectly, some claim 
or question to or respecting ^ p^^^ of 
like amount or value in section 110 
refer to some specific prox>erty and do not 
contemplate property which a party may 
be desirous of acquiring The valution 
for purposes of jurisdiction is not 

always the real value of the subject- 
matter of the suit for purposes of section 
110. AIR 1922 Lah 131=26 P L R 1922 
=2 Lah 297=116 P L R 1921=65 I C 239. 
— In an ejectment suit it was found 
that the value of the property was over 
Rs. 10,000, held that the certificate to 
appeal to His Majesty from the decree in 
the suit must be granted AIR 1923 
Bom 23=24 Bom L R 350=6? 1 C 938, 
.S. 110 apiAies to the value of the 
annuity sought to be recovered, and not to 
the value of the property upon which 
that annuity is charged AIR 1923 P G 
102=26JBom L R ?3I=( 1923 ) M W N 
590=45 M L J 253=18 L W 146 =26 0 G 
216=28 C W N 289=33 M L T 232=10 0 L 
J 288=75 ! C 502 
—In a suit to recover enhanced 
rent of ocoupency holding, the subject- 
matter of the suit is not the holding 
£but only the plaintiff^s claims to the 
Enhanced rents. AIR 1925 Cal 414=82 

I C 744. 

Where it is not clear on the record 
whether the Judgment will govern other 
simitar deeds like the one in suit, the 
property covered by the other deeds is 
not part of subject matter. AIR 1923 
Cal 451=27 OWN 204=84 I C 581, 
—When in a partition suit the 
decree affects the interests not only of 
th^ plaintiffs who are appealing but 
of some of the defendants, the value of 
the subject*matter is the value of the 
property and not ikit of the plaintifi's 


share' therein. AIR 1921 Pat 502=2 
F L T 380=60 I C 84i 

—Real claim in suit not more than 
Rs. 10,000— Court recording finding 
relating to other property worth more 
than Rs. I0,00i} not at ^ all necessary 
for the decision of the suit. It does not 
make subject matter of suit, worth more 
than Rs, 10,000. A I R 1929 Nag 85=110 

I C 855. 

—Claim to right of way over part 
of survey number valued at Rs. 10,000 
plaintiff having right to fence the way 
from remaining land Dispute could not 
be said to relate to whole of the survey 
number and therefore plaintiffs claim was 
not of the value of Rs, 10,000 A I R 1928 
. . Mad 785=111 1 C 795, 

— “Subject-matter” and “property” 
used respectively in els. 1 and 2 cannot 
be treated as synonymous terms. 
•‘Property” in cL (2) indicates property 
notin suit or dispute,^ which may be, 
directly or indirectly, involved. AIR 
1929 Nag. 75=Iad RuL (1930) Nag 313= 

124 I C 697. 

—Value of the subject matter of 
the suit in the Court of First instance 
being the value at the date of the 
institution of the suit, certificate to 
appeal to P C should be granted 
to the applicant in as much as tlie anco^ 
unt claimed in a suit to which he was 
impleaded as defendant exceeded Rs 10000 
although on appeal the decree passed 
against him was for Rs 9182-6-3 A ' L R " 

1934 Rang 59. 
—But where ■ in execution of a decree 
in a partition suit invoivlog property of 
the value of Rs. ten lakhs, the applicant 
disputed their liability to 4/6 this of au 
■ item of Rs. 11,709' Held , that such a case 
d'd neither satisfy both the,, conditions set 
forth in, S.: 110 CL 1 of the Code nor did it 
fidfilthe conditions mentioned in the second 
c’ :j.U3Q of that section and so no leave 
could" be granted. 140 P L R 1915=60 F W 
R 1915=29 I C 759, 
■— B'^or the purposes of appeal to His 
Majesty in Council under S 110 of the Civil 
procedure Code the value of the share 
which the appellant claims and not the 
value of the entire family property is the 
test. Such value ought to be takau as at 
the date of the decree of the High Court 
under ajipeal. 44 Bom 104=22 Bom L li 
243=55 I C 972. 
— The several defts filed separate 
appeals of the High Court as regards 
the properties in their possession but High 
Court in accordance with R 105 of the 
Civil Rules of Practice. On an application 
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for leave , to appeal to tlie P C against tbe ( 
decision of the High Court in each of the '' 
appeals. Held that leave could be granted ;; 
only in those cases whose subject-matter i 
was of the , value of Es 10,000 or upwards i 
under S.. 110' of the CP Code Mad < 
228:^36, M h i 119::25 M L T 190=10 L W 

13=49 I C 434, 

—The value of the subject-matter of ' 
a suit was upwards of Rs. 10,000 and it 
raised a question of the validity of an 
arbitration award relating to property far : 
exceeding Rs 10,000 the High Court in- ' 
volved a question relating to the property 
of value exceeding Rs 10,000 and leave 
could be given to appeal to Privy Council 
although the value of the subject matter 
of the proposed appeal was less than Rs 
10,000. II A L J 654=35 A 445=21 I C 617, 

-—The mere fact that the history of 
the property in dispute was the same as 
that of the other l imi in the mahal valued 
at more than Rs 10,000 did not involve 
claim for the amount required by S. 110 
so as to give the applicant a right of app- 
eal to the Privy Council 26 ! C 6 disting- 
uishing 35 A 445. 

— The suit out of which the appeal 
arose was instituted in the court of the 
Second Class Subordinate Judge the limit 
of whose pecuniary Jurisdiction was Rs 
5,000 The suit was one for accounts and 
the plain tiff valued his claim for purposes 
of Court-Fees and Rs 101 Held that the 
plaiatitf could not be allowed to show that 
the value of the subject-matter of the suit 
was in excess of Rs 5000 which was the 
limits of the pecuniary jurisdiction of the 
Court in which the suit was instituted arid 
that therefore the case did not come within 
the first para of S. llO and leave could 
not be given 21 I 0 783=15 Bom L R 1021. 

—The value of the subjec'>matter 
of the suit in the trial Court must also 
be Rs 10,000 or upwards 39 M 843=30 
M. h J 317=18 M li T 45U=2 L W 1057= 
(1915) M ' W N 941=31 ! C 296 
V ' -“-Suit for recovery of less than Rs. 
10^000 on account of pension from assets 
. of deceased— Defence ' that no pension was 
payable;, and; that no property of deceased] 
'. ' is' in .defendant’s hands— Leave to appeal if 
can be. granted, see 3 Pat L J 317=4 Pat 
■ L W 240=44 I C 475, 

' -^Im order to, detemine the value pre- 
scribed by .S., 110 .. of: the O P Code the 
decree has to be looked at as it affects the 
interest of the parties prejudiced by it 
and where the detriment to the party 
seeking relief is estimated at less than Rs 
10,000 then the value of the matter in 
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dispute on appeal is not of the prescribed 
value and the decree itself does not in- 
volved any claim or question to or respect 
in property of the prescribed value and 
the case does not fulfill the requirements 
of the Code 4 Pat L J 4l5s(1919) Fat 

257=51 I C 723. 

—Plaintiff sued for recovery of Rs 
8,740 being the balance of monies advanced 
for the purchase of sleepers and not acco- 
unted for and also claimed Rs 7,789*^15-6 
as damages for breach of contract. FI ft' 
obtained a decree for Rs. 4,783 on acconnt 
of the advance and R. 11,908-4-0 as damages 
The High Court on appeal upheld the 
decree for Rs 4,783 but the claim for 
damages was dismissed Held, that the 
decree for Rs, 4,783 having beeeri upheld, 
that sum could dont be questioned on 
appeal. As the subject-matter in dispute 
on appeal to the Privy Council was not 
more than Rs. 7,789-15-6 the amount 
claimed on account of damages the proposed 
appeal did not satisfy the conditions laid 
down by S HO 57 I C 40=2 U P L 

E(A) 155. 

(19) Wlio can appeal. 

— Where a party transfers her interest 
in subject-matter of a suit ieive cannot 
be granted unless a substantial point of 
law has beea involved AIR 1926 Rang 
111=3 R 658=94 I C 464. 

— Where the value is less than Rs. 
10,000 and would be appellant) to His 
Majesty in Goundl has lost his case in both 
the lower Courts he cannot get a certificate 
though a substantial question of law is 
involved 10 L B R 307=62 I ClL 

— A person in contempt cannot be 
heard in prosecution of his own appeal 
until he purges hia contempt, and his 
appeal, as it is not proper to keep the 
* other party before the Court for an 
^ indefinite period can be dismissed. A 
= petition, therefore for leave to appeal to 
Privy Council against such dismissal cannot 
. be maintained A I U 1929 Mad 672 
3 =(1928). M W Sf '462=Ind Eul (1929) Mad 
5 , 708=117 I C 724. 

I —A defeiidant having no interest in 

f the prosecution of the suit and leaving It 
t entirely to his co-defendant cannot 
separately prefer an appeal to Hlfa luajesty 
in Council. A I R 1921 Put 134=1021 Pat 
; . , ■ 129=2 P L T 173=60 I C 500. 

3 C. P. C. (1903) SEC III 
t —By s. 44 of Letters Patent, the 

I Letters Patent are subject to Imperial 
5 Legislature — B 39 of Letters Patent fails 
1 as] against 8^,111 Civil Procedure Code-*. 
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—No appeal ilea to Privy Council 
from judgment of single Judge of Higb. 

Court in appeal or revision. S. Ill overrides 
cl. 39 Letters Patent (Bombay). A I E 
1931 Bom 503=33 B9M L K im 
—Leave to appeal to Privy Council in 
pauper ie 8 — No iuriadiotiou to grant See 3 
Pat L J 179=44 I 0 731 & See also 35 M 
L J 258=42 M 32=47 1 C M 
—No appeal lies from order of single 
Judge of a Higb Court disposing of 
application under s, 622 Civ Pro Code 1882. 

A W N 1905, 218=28 A 133 
— But an appeal lies to tbe Queen in 
Council from the decision of a single Judge 
of the Sudder Court, upon the admisibility 
of a special appeal The Bomby Act 111 of 
1843, enacts that such refusal is final yet not 
having received the sanction of the Crown 
Held that its finality was confined to 
sudder Court and .did not affect the 
prerogative of the Crown or deprive the 
subject of his right of appeal tO the Queen 
in Council 4 W E 94 P C=6 M I A 448 

— Oudh Chief Court is not a High 
Court within 8 111. A I R 1932 0 163 
—“Single Judge” meaning of— Eule 
applicable only to order of a Judge of a 
High Court established under a Eoyal 
Charter See 42 I C 893. 

C. P. C. (1908) SEC. 112 

(ieneral:— Under r. 9 of the Privy 
Council Eules, the High Court has the 
jurisdiction to change the form of the 
Security besides that for extending time 
for deposit of security. And the— High 
Court should be reluctaut to change 
the form of security except for good 
cause, because the form of personal bond 
provided by r. Ill of the Bombay 
High Court Appellate Side Eules is 
not in all respects as effective as the de- 
posit of cash or Government securities. A 
I E 1931 Bom 278=33 Bom L E 487=Iad 
Eul (1931) Bom 326=132 I C 438. 

—Where no appeal lies to an appellate 
Court, the Court has no jurisdiction to 
deal with the case and to make a refO' 
rence to the High Court under R. I, 0. 

43, 0. P. C. Reference cannot be made 
where the referring judge entertains no 
reasonable doubt on the point of law on 
which opinion is required. 123 P L R*1913 
=117 P W E 1913=61 P E 1913=18 I C 314. 

C P. C. (1908) SEC, n 

— There is no analogy between a refe** 
n’ence and an appeal An appeal is 
^preferred by an aggrieved partly where as 
I a reference is made not by a party but 
a Court. The decision of the subject 
•matter of appeal is by the Court enter*- 
taming the appeal where as the decision 
of the matter about which a reference is 


c. P.C. (1908) SEC.. Ill (GotwIcI).. / , 

made is not necessarily by the Court decid- 
ing the reference. 1§32 A .L J 816=140 I 0 
123=1. E 1932 A 615= A I R 1932 A 651= A 
I R 1912 .A Iit3, 

C P. C., 1908 SEC. !I4 
See under 0. 47 
C. PrX. (1908) SEC. Hi 

( 1 ) Genera! Grounds:— 

(a) Exercise of Jurisdiction not Vested 
in the lower court by law. 

(b) Failure to exercise jurisdiction 
which the Lower Court has. 

(c) Il’egal exercise of jurisdiction. 

(dj Material Irregularity in exercising 
Jurisdiction. 

( 2 ) What kind of orders the High Colift 
can psss. 

(a) General 

(bj Particular kinds of orders. 

( 3 ) Where no appeal lies. 

( 4 ) High Court powers of apart from 
the section. 

(a) General. 

(b) Under Letters Patent. 

(c) Section if e ihaustive. 

( 5 ) Change of Case. 

(a) Appeal into revision, 

(b) Revision into appeal 

(c) Miscellaneous. 

( 6 ) High Courts’ power to act suo moto. 

( 7 ) High Courts^ power to act on the 
motions made by persons not parties. 

( 8 ) Meaning of “ Subordinate Court. ” 

(a) General. 

(b) Particular Cases, 

( i) Collector's orders, 

(ii) Aden Court of Resident. 

(iii) Other Court Cases. 

(c) District Registrar's Court . 

(d) Zanzibar. 

( 9 ) Where there is remedy by suit or 
otherwise. 

(10) * Case” Meaning of. 

(11) Single Judge's decision. 

( 12 ) “ Jurisdiction " Meaning of 
(13 ) Particn la : orders and decision, 

(1) D'scretionary orders. 

(a) General Prmc'pies. 

(b) Particular orders. 

(2) Interlocutory orders. 

(a) General 

(b) Appealable orders. 

(c) Non-appealable orders. 

(d) Miscellaneous. 

(3) Orders amending decrees and 
orders. 

( 4 ) Orders as to “ Court-fees and ' 
valuation of suits ” 

( 5 ) Orders in arbitration proceedings 
and awards. 

( 6 ) Orders granting review, 
t 7 ) Orders refusing review. 
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C. P. C. (1908) SEC 115 iContd) 

(8 ) Pauper proceedings orders in. 

( 9) Sanction to prosecute. ^ ^ 

(10) Orders as to issue of commissioti 

(11) injunctions orders as to 

(12) Biscove .’7 and Inspection of 
Documents, orders as to.^ 

(18) Orders allowing or refusing with- 
drawal of suit or proceeding. 

(14) Orders as to adding parties or 
their representatives or ommitting 
them from case. 

(15) Orders in matter of suits by or 
against minors, 

(16) Stay of suit or proceeding. 

(14) Laches. 

( 15 ) Miscellaneous Cases. 


(I) General Grounds. 

(a) Exercise of Jurisdiction not vested in the 
Lower Couri by 

—Chartered High Courts and Court 
I of Judicial Commissioner, Sind— distinction 
between— powers of revision. A L R 1933 
S 37c26 S L R 4o2. 

—No revision lies unless it be shown 
• that Appellate Court without jurisdiction 
' had made ordex' of remand. AIR 1927 
" Mad 1111=39 M L T 120=109 I C 287. 

— Mistake in assuming jurisdiction 
and thereby requiring case to be referred 
to arbitration is open to revision. AIR 
1929 Lah 369=111 I C 145. 

—Error caused by appeal disposed oJS 
by inferior Court where parties are preju- 
diced can be corrected in revision. Ind Rul 
(1929) Lah 280=114 I C 440 

—Lower Court assuming jurisdiction 
on wrong view of law— Revision lies. A 
I R 1923 Mad 490=18 L W 299=44 M L J 

344=( 1923 ) M W N 199=72 I C 449, 

—An application under rr, 5 and 6 of 
O. XXXIII must be granted or refused 
first and then evidence should be taken 
upon the question of the plaintiffs title. 
Otherwise it would amount -to exercising 
jurisdiftion not vested by law within s. 
115,. A I R 1923 Ail 577=45 A 548=21 A L 

J 441=L R ,4 A 252 Civ=7J ! C 518. 

— When a lower appellate Court erron- 
eously decides in the exercise of its admi- 
tted jurisdiction as an Appellate Court, 
that the Court of first instance has or has 
not jurisdiction to entertain a suit High 
Court can revise the order. AIR 1923 
Bom 412=76 I C 1010. 

— To assume jurisdiction to do an 
act by taking an erroneous view^ of the 
' law, when there is really no jurisdiction 
raises a case for interference under s 115, 
C P C. A I R 1923 Mad 192=44 M L J 1= 
16 L W 843=( 1923 ) M W N 133=46 M 
53eF7| I C io39. 


(!) General Grounds (Contd) 

(a) Exercise of Jurisdiction not vested in the 
Lower Court by law. (Oontd) 

—Where lower Appellate Court enter- 
tains an appeal, where no appeal is compe- 
tent as for example an appeal against an 
order under 0 XXI, r. 101, High Court 
can set aside the decision of that Court 
in revision AIR 1923 Bom 214=25 Bom 
L R 147=72 1 C 256. 

—Order in the matter of execution 
of scheme of management without jurisdic- 
tion is revisable. AIR 1926 Mad 659= 

91 I C 794. 

—High Court has power in revision 
to revise the order of lower Appellate 
Court acting under assumed jurisdiction. 

AIR 1926 All 401=94 1 C I. 

— High Court has power to revise 
the order passed on wrong assumption 
of jurisdiction 1926 Bom 266=50 B 215=28 
Bom L R 443=94 I C 742. 

—Court granting a payer contained 
in a time-barred application acts with 
illegal assumption of jurisdiction AIR 
1926 Lah 329=7 Lah 161=8 Lah L J 267 
=27 P L R 321=95 I C 124. 

— On an appellate Court entertoining 
an appeal against non-appealable order 
High Court should interfere in revision. 

AIR 1926 Cal 123=97 I C 306. 

— Order, where jurisdiction is 
assumed without making enquiry for the 
same can be upset in revision. AIR. 1927 
Mad 188=24 L W 839=99 I C 383. 

— An erroneous decision, whether cn 
a point of fact or on a point of law, is 
not sufficient reason for revision. Irre — 
gular exercise of jurisdiction i.s*necessary. 
AIR 1925 Oudh 373=12 0 L J 112= 

86 I C 918. 

— High Court will interfere in 
revision if in a claim case under 0, 21 i\ 
59 an order in favour of the claimant’s 
title is passed withont going through the 
judgment-debtor’s possession. 24 I C 62. 

—Trial of a small cause suit by a 
judge not empowered to try the same is 
exercising jurisdiction not vested by law. 

12 A L J 109=22 I C 909. 

—If the lower Court _ assumes 
jmisdiction which is not vested in it, the 
High Court can in its ^ revisional 
iurisdiciion interfere and exmiiine evidence. 
41 All 602=1 U P L E (H. 0.) 120= 17 
A L J 718=51 I C 331* 

—An order made by a Court dismiss- 
ing the suit even though the conditions 
under 0 9 rr 2 and 8 are not fulfilled is 
. revisableby the High Court S3 ! C 41. 
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(I) General Grounds. (Contd) 

va) Exercise of Jurisdiction not vested 

in the lower court by \m (Oontd) 

—Revision under s. 116 0 P C lies 
only when there is a wrong or irregular 
excercise of jarisdietion. Mere materiale 
irregularity and illegality is not enough. 

(1919) 6 U B R m=:54 I C 501. 

—The High Court has jurisdic 
tion to interfere in revision where a 
Civil Court has wrongly entertained a 
suit cognisable by a Revenue court. 

56 I C 946. 

— Revision lies from an order passed 
without jurisdiction in proceedings 
under Land Acqn. Act 31 M L J 827=6 
L W 472=38 I C 373. 

— An order made by a court without 
jurisdiction and without considering the 
merits of the case, can be, revised by the 
High Court even though the parties have 
not contested their claim in the lower 
Court. 49 I C 981, 

Costs, order as to-— Suit dismissed 
— Some findings in favour of plft‘ — Revis- 
able for want of jurisdiction 20 C W NI 354 

—Taking an erroneous view of the 
law does not amount to the* exercise of a 
jurisdiction not vested in him by law, 
nor to exercise of jurisdiction illegally 
or with material irregularity. 19 I 

C 594. 

—Effect of order of lower Court 
leads to exercise of jurisdiction not 
possessed. 18 C W N 1016. 

—The High Court can interfere in 
revision when the lower court wrongly 
assumes jurisdiction. 30 i C 3^ 

—Where a trial Court entertains a 
suit when it has no territohal jurisdic- 
tion to do, High Court can in revision 
set aside that interlocutory order re- 
fusing defendant’s objection as to jurisd- 
iction. 60 1 C 481. 

— Fixing valuation in sale proclam- 
atioii date earlier than that fixed for 
hearing parties in that respect without 
hearing paidies amounts to acting without 
jurisdiction. AIR 1923 Pat 102=3 P L 
T 342=65 I C 360. 

— Entertaining an appeal from an 
interlocutory order amounts to assump- 
tion of jurisdiction not vested in the 
Court. 2 Lah h J 673=67 I C 278. 

—An order dismissing an execution 
application without notice to deCree-holder 
is without jurisdiction within the meaning 
of s. 115. A I R 1923 Pat 180=4 P L T 
• 204=68 1 € 337. 

—Issuing notice by the District Judge 
under Begulatiori^ XWII of 1806, which 
was not in force, is exercise of junsdictiou 


"■ B8 

C. P. C. SEC. 115 . 

(!) Cieiiera! Grounds, (Qmml) 

(a) Exercise of Jurisdiction not vested in tlie 
Lower Court by law (Oontd) 

not vested in him by law and revision 
will lie. AIR 1929 Pat 537=10 P L T 
787=Ind Rul (1930) Pat 278=122 i C 822, 

— Where the lower Court decided 
wrongly the question of jurisdiction and 
On such wrong decision gave itself jurisdi- 
ction, the High Court will interfere. A 
I R 1929 Cal 159=lLid Rul (1929) Cal 4G0 

'=||6jCI72. 

—Dismissing suit for want of q^ro- 
secution sent for effecting partition 
ordered by High Court is acting without 
jurisdiction and revision lies. AIR 1924 P 
C 198=5 P L T 623=35 M L T 143=5 h 11 
P C 171=20 L W 491=4 Pat 61=51 I A 321 
=22 A L J 990=26 Bom h R 1129=40 C L R 
J 439=29 C W. X 391=(1924) M W N 
707=47 M L J 441=81 I C 747. 

— No revision lies when a suit partly 
not triable by Small Cause Court but 
tried on merits without objection. A I 
R 1925 All 51=L R 5 A 685 Civ=8l i C 870. 

—Filing award by Court having no 
jurisdiction is revisable A I R 1924 Sind 
29=17 SLR 164=83 I C 539. 

— Where the _ lower Court without 
jurisdiction sets aside an ex parte decree 
and returns the plaint for presentation to 
a proper Court for trial de novo revision 
will lie. A I R T 30 All 873={1930) A L 
J 997=52 A 94'7=iB2 I C 35, 

—Where no appeal is maintainable 
but the lower Court entertains an appeal, 
the High Court can interfere iu revision 
and hold that the appeal is incompetent. 

12 Lah L J 89=132 I C 180. 

—Where the Court wrongfully 
caocells a lease granted by a guardian 
which was perfectly within his competence, 
the order is made without jurisdiction 
and must be set aside. AIR 1930 Lah 
1017=12 Lah L J 167=31 P L R 984= 132 

1C 203.: 

—Exercise of jurisdiction in absence 
of material supposed to exist being act 
of jurisdiction is revisable, A I ii 1927 
All 704=25 A L J 870=103 | C 229. 

—Lower Court through mistake of 
law assumed to have jurisdiction upsets 
decision of its lower Court as being with- 
out jurisdiction, Reversal of decision is 
open to revision AIR 1927 Mad 786=53 
M L J 131=(1927) M W N 420=39 M L 
T 25=104 ' 1 C. 415. 

— Mere defect of jurisdiction is not 
a ground for revision unless, failure of 
■justice has directly resulted from such 
defect, AIR 1921 Lah^^ ■.265=82 P L .R:.. 

, ■1922=67 ! C 278.: 
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C P. C. (1908) SEC. M5 (Conid) 

(1) General Gfoufids ( 

(a) Exercise of iiirisdiction not vested ifi 

'"■ the lower Court hy law (Co7iid) 


C, P. C. (1908) SEC. 115 (Conid) 

(!) General Grounds. (Contd) 

(a) Exercise of Jurisdiction not vested in the 
lower Court by law. (Co7itd) 


““To justify iDterfereiice by the High 
Court under s. 115, on the ground of 
want of ^ jurisdiction t he facts ousting 
jurisdiction must be patent on the face 
• of ihe record.. AIR 1922' Sind 1=15 S L 
11 165=65 I C 50. 

—If the particular circumstances nece- 
ssitate the determination of question of 
title, apart from possession the Court 
cnonot be held to have exceeded its juris- 
diction in going into the question of 
title. AIR 1929 Pat 747=lDd Rul (1929 
Pat 603=11 P L T 59=119 I C 555. 

— The District Judge could not ex- 
ercise jurisdiction not vested in him by 
law and hear an appeal from an order in 
execution passed in an unclassed suit of 
the value of less than Rs, 500 before the 
new Punjab Court’s Act came into 
force. ■ 78 P L R 1915. 

—Revision lies from an order of a 
court setting aside an ex parte— decree 
oil an application five years after the 
passing of the decree without considering 
the question of .limitation. Even if the 
application Is treated as a review, ^ the 
court should see whether the applicant 
had sufficiant cause for not applying 
sooner. 13 A L J 482=29 I C 975. 

—A right of appeal being a sub- 
stantive right cannot be deprived by a 
court without jurisdiction. A I R 1930 
All 873=(1930) A L J 997=52 A 947=132 

I C 35. 

— Revision lies when a court orders 

arrest without complying with the pro 
.visions of 0 XXI r. 22 on an execution 
being taken out one year after decree. 
A I R 1929 Rang 161=7 R 110=Ind 
Rul 1929 Rang 181=117 ! C 245. 

—A compromise was made by which 
assets in A^s hands were liable but the 
court passing a decree made A personally 
liable as well. Held that the court had 
acted without jurisdiction. AIR 1929 
Lah 254=Ind Ilu! (1929) Lab 562=116 

I C 706. 

^ ^ exercises jurisdiction not 

vested in it by law if it allows the deposit 
of the amount of the decree for rent 
obtained against a Hindu widow to be 
made by the reversioners tinder Bengal 
Tenancy Act. A I R 1922 Cal 95=26 C W 
\ ■ N 167=70 I C 127, 

, —Misconstruction of , a ' , portion of 
.documentary evidence ' is no . ground .for 
interference in revision. If the appellate 
court makes a mistake of law as to 
jurisdiction revision lies under s. 115 C 


P C, but if the jurisdiction depends on a 
finding of fact, revision is not allowed 
unless that finding is without any 
evidence. 31 I C 209. 

—Disposal of pauper application 
without following correct procedure is 
without jurisdiction and hence open to 
revision. A I R 1927 Cal 464=100 ! C 726. 

— Admittiog application after it is 
barred is without jurisdiction and hence 
open to revision. AIR 1927 Lah 342=100 

! C 936. 

— Trial Court disposing of the ques- 
tion of substitution of claimaat.s in its 
judgment and not by a separate order— 
Order by Appellate Court separately on 
xhe point is without jurisdiction and 
must Ibe vacated. A T R 1926 Oudh 158=2 
0:W N §57=91 I C 366. 

— A declaration not necessary for 
the suit and made beyond what is prayed 
for, can be expunged in- revision, AIR 
1923 Cal 321=68 I , C 626. 

— The trial of a suit by an incom- 
petent court cannot be ordered by the 
appellate court. Otherwise it acts without 
jurisdiction and illegally. AIR 1930 All 
713=(1930) A L J 1233=Ind Rul (1930) 
All 898=14 R D 612=L R 11 A 349 Rev= 

127 ! C 434. 

— Admission of appeal in nonappeal- 
able case is revisable. AIR 1926 All 
55=48 A 27=23 A L J 891=L R 6 A 575 
Civ= 89 1 C 404 

—Claim Petition allowed after pro- 
perty was sold — court acted in excess of 
Lthority. 16 C W X 1029=15 ! C 53. 

—The High Court cannot interfere 
in revision when the lower court refuses 
to set aside the sale because the deposit 
under 0 21 r. 89 C. P. 0. is not made 
in court but in the treasury during the 
vacation. 16 A L J 433=40 All 425=45 

! C 773. 


— If there is no failure of justice 
the High Court will not interfere in 
revision where at the hearing an objection 
as to jurisdiction is not raised before the 
Appellate Court. 106 P L R 1913=18 I 
0 251=116 P W R 1913 The election court 
can interfere with the decision of the 
Returning Officer as regards the validity 
of votes and thereby it does not exercise 
jurisdiction not vested in it by law. A I 
R 1925 Mad 1207=49 M L J 381=22 L W 

507=90 ! C 771. 

— A decree passed cgainst a wrong 
person is liable to set aside in revision 
for want of jurisdiction [32 Gal 29i> 
followed] AIR 1931 Cal p3=u3 p 
415=Iud Rixi (1931) Cal 801= 134 I 0 m. 
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C. P» C (B08) SEC. US. iCotdd) 

(1) Central Grounds {Contd) 

(a; Exercise of Jurisdiction not vested 

in the lower Court by law (Con^d) 


' C. P. C. (I9ig) SEC.SliS .{QoMi} 

(!) General Grounds.' (Omtdy. 

(&) Exercise of Jufisdlctlon not vested in the 
Lower Court by law- (Couid} 



— Section 115 applies to jurisdiction 
alono the regular exercise or non -exercise 
of it or the illegal assumption of it. The 
High Court wiU interfere only when it is 
satisfied that either gx^ave injustice or 
great inconvenience would other- wise 
be the result, 40 M 793; referred to. A 
IE 1931 All 72={1931) A L J 13=Ind Eul 
(1931) All 938=134 I C 454. 

— Where the Court wrongly cancelled 
• a valid lease executed by a guardian who 
was competent to make it held that the 
order being made without jurisdiction, 
revision is competent, A I E 1930 Lah 
1017=31 P L E 984=12 Lah L J 167= 

I 132 I C 203. 

—An order • of the trial Gbiirfc 
extending time for paying deficient 
Court-fee after decree is passed is one 
made without jurisdiction and must be 
set aside in revision. A I B 1931 All 
318=Ind Eul (1931) All 220=129 I C 732- 
— The High Court can interfere in 
revision when the lower court entertains 
without jurisdiction. 36 L W 
: W N 1244=139 I C 167^1 E 
632=A I R 1932 M 714 (7!6). 
—The High Court can set aside in 
revision the • order made by the lower 
court in entertaining an appeal without 
jurisdiction. 140 I 0 48=33 P L E 463= 

I R 1932 L 681 C1)=A I E 1932 L 416= 
1932 , P C L 844 (Civ)=A L E 1932 L 844 
(Civ). If a party instead of bringing a 
suit under 0 21 r. 103, brings it under s. 

9 of specific Belief Act, the court should 
not pass a claim decree without going 
into the plaintiff’s right to possession 
because it has no jurisdiction to do so. 
1932 A L J 812=139 I C 36G=I E 1932 
A 560=A I R 1932 A 703=A L R 1932 

A 1093, 

—An order allowing the landlord’s 
right of pre-emption under s, 182 and s, 
26-(f) of the Bengal Tenancy Act was 
revisable as it was made without 
jurisdiction. 36 C W N 788=139 I 0 765=A 
I E 1932 C 857=1 R 1932 C 649. 

—Error as to conclusions of law or 
fact not enough for interference in revision. 
Section applies to jurisdiction alone, the 
irregular exercise or the non- exercise of it 
or the illegal assumption of it. A I R 

1932 A 140. 

— If a court disregards an injunction 
Issued by another competent court, it 
acts without jurisdiction. 33 P L E 6ir7- 
4 I E 1932 L 515=139 I C 342=1 R 1932 

' L ' 575. 


— A District Judge has jurisdiction 
to decide under the Rural Belf— ’(Govern- 
ment Act, 1921, whether the irregularity 
ill not recording the votes oA the eleetiou 
was likely to have affected the result of 
it. 10 E 517=A L R 1932 R 399 (F B). 

— High Court can interfere ^ in 
revision when the lower court exercises 
jurisdiction not vested in it by law. 
138 I C 335=A I E 1932 L 328 (33(})=l i 

1932 L 46C 

—Pending suit— dispute is referred 
to arbitration — Scope of the inquiry must 
be the scope of the suit itself— Arbitrators 
exceeding their duties and (Dourt passing a 
deeree are acting in excess of their juris- 
diction. A I R 1933 M 1189 (1191). 

— Where a Subordinate Court decides 
the suit on a point not in issue between 
the parties, the order is without jurisdic- 
tion and can be revised. L R 3 A 219 
(Eev)=4 U P L R (B Rj^T. 

—To extend the period of limitation 
against law is to pass an order without 
jurisdiction, and therefore is revisable 
AIR 1931 Cal 319=52 C L J 23 =Iik! Eui 
(1931) Cal 250=129 I C 778. 

— If in a deeree based upon an award 
there is no excess or defect of jurisdic- 
tion or irregularity in the exercise of 
jurisdiction— High Court would not inter- 
fere ill revision A L E 1933 M 559 (51)5)= 
A I E 1933 M 607=38 L W 330=65 M L J 
376=1933 M W N 831. 

—Court exercising jurisdiction rightly 
& properly-No interference. ALE 1933 C 
343 (344)= A I E 1933 C 17=37 G W K 871 

, =149 i C 376. ■ 

— Appointment of fresh arbitrators by 
Clourt without complying with the condi- 
tions of Sch. II, Ci (5)0 P 0 is exei'clsi ng 
jurisdiction not vested in the couri bylaw. 

ALE 1934 0 31=10 0 W N 1207 

—Revision lies against an appellate 
decree if the lower Appellate Court has ent- 
ertiinedan appeal from a decree in a suit of 
Small Cause nature ALE 1933 R 234= A 
I R 1933 E 261=146 I C 333 (2). 

— An order restoring a suit, 
(dismissed for default) to file in the 
exercise of inherent jurisdiction under s. 
151, was open to revision us the question 
was whether the Court has jurisdiction to 
make the order. A I E 1930 Nag 48=26 
N L E 30=Ind' Eui (1930) Nag 115= 121 

rC 659. 

— Where the decision of, the .Court is 
the very basis and fouiidatioii of the 
jurisdictioii in its limited sense as 
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C. R C (If08)-SEC. IIS {Contd} 

(I) Geoeral Gronfids {Contd) 

(a) , Exercise of Jerlsriictioe not vested in 

the Lower Court by law {Condd) 

distinguislied from the powers it has got 
held, that the case comes within the scope,, 
of s. 115,. ^ A I R.. 1924 Pat ■ 506=75 I C 
.,856=5 P L T 107=83 I C m 
■ decision by the Judge based on 
private opinions is without |urisdiotion. 
A ^ I R 1926 ■ Mad' 166=22 L W 837=91 

! G 451. 

Heidi the order restoring case 
suit as against all the defendants when it 
is decreed ex parte against some and after 
contest against others is an order passed 
without jurisdiction. AIR 1921 Oudh 
141= 24 0 C 282=64 ! C 303. 

( 5 ) Failure to exercise jurisdiction which 
the lower Court has. 

— Where a Court refuses to add part- 
ies in lieu of one of several defendants 
who was dead at the institution of suit, it 
is a case of failure to exercise jurisdiction 
vested by law and the High Court can set 
aside the order in revision. The order in 
question amounts to a ‘‘case” “decided” 
within the meaning of s. 115 C P C. A L 

E 1934 All 252. 

— Omission to consider the question 
of costs when allowing plaintiff to with- 
draw suit if it results in injustice to 
defendant is a failure to exercise the juri- 
sdiction vested in the Court 15 A L J 10 
Rev.=3l I C 617. 

— Refusal to entertain an application 
under 0. XXI, r 89, on the ground that 
the petitioner has no locus standi, amou- 
nts to failure to exercise a jurisdiction 
vested in it by law. AIR 1921 Mad 
157=44 M 554=40 M L J 497=i:f L W 498 
=(1921) M W K 272 (F' B)=63 I C 937. 

— Failure, to treat a suit as an appli- 
cation for execution can be rectified in 
revision. AIR 1921 Nag 130 =59 I C 477. 

—Erroneous decision of a Subordinate 
Court on the point of limitation involving 
a refusal to deal with a petition made to 
it amounts to a failure to axerc^se a 
■ .turisdiciion vested in ■ it by law. AIR 
1923 Mad' 435=44 M' L J 100=17 h W 705 
=46 , M 938 =70 IC 881 
. —In a suit by a co-sharer landlord 
for Ms share of the rent or for the whole 
rent, refusal * to consider whether the 
plaintiff was entitled, to a decree for the 
whole rent amounts to refusal to exercise 
a jurisdiction vested in it and a revision 
lies. 'AIR 1923 Pat4l=4 PL T 39'=(I922) 

' ■ , ' 'Pat, 355. 

—Omission to :, consider a certain part 
of th© defence., owing ,t 0 ' an erroneous 


C. P. C. (1908) SEC. 115 (ConifI) 

(!) General Grounds. (Contd) 

(b) Failure to exercise jurlsdictior^ wbicli tlie 
Lower Court has. (Contd) 

view of law is failure to exercise jurisdic- 
tion vested by law. 10 0 C S. 

—The High Court can interfere in 
revision when the lower Court refused to 
accept the plaints and the District Judge 
on appeal confirmed the decision of the 
first court. AIR 1929 Lah 605=11 Lah 
h J 282=Iad Eul (1929) Lah 897=119 

I.CI8L 

— Sftaying execution proceedings by 
wrongly applying Civil P C, s; 10, is 
refusing to exercise jurisdiction and revi- 
sion will lie. AIR 1929 Lah 694= Ind 
Rul (1929) Lah 904=119 I C 488. 

—Holding particular evidence as 
inadmissible is different from failing to 
exercise jurisdiction vested by law. A IR 
1 929 Pat 633=11 P L T 68l=Ind Rui 
(1930) Pat 229=122 I G 581. 

— Failing to exercise the inherent 
power to restore a suit dismissed for 
default may in a proper case become a 
ground for revision. Ind Rui (1930) Pat 
233=122 I C 585. 

— Failure to allow a party to take 
advantage of a particular procedure to 
which he is entitled is failure to exercise 
jurisdiction vested by law. AIR 1929 
Nag 179= tnd Rul (1930) Nag 208=123 

I C 432. 

—Where a Court refuses to exercise 
a jurisdiction vested in it by law upon a 
misapprehension of . the law or an erroneous 
construction of Statute the High Court 
wdii interfere in revision. 34 C W N 733. 

—Refusal to hear objections to award, 
as being out of time when they are filed 
in time, is refusal to exercise jurisdiction 
vested in Court justifying revision under 
s 115. 2 L W 1115=31 I C 516. 

—A revision can lie where a decree-* 
holder is deprived of his just remedy by 
an erroneous view of the Court. A I li 
■ , 1930 Lah 512=31 P L R 105. 

—Appellate Court finding or denying 
jurisdiction for suit in Civil Courts'is a 
matter for revision, but it is not so when 
jurisdiction is based on finding of fact or 
evidence. 3 1 I C 20f . 

—Dismissal of an application for 
setting aside an ex parte decree under O 
XXXI.V, r. 6 on the erroneous ground 
that the application is not maintainable 
amounts to failure of exercise of Jurisdic 
tion vested in the Court by law. A 1 R 
1930 All 84i=(1930) A H J 1200=52 A 839 

' , =Iud Eul (1930) All 585=124 I C 12% 
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C. P. C. (IWS) SEC. m iXon(4} 


1904 
: 2i§ 


C P. C, (I90S) SEC 115 (Oo«^4 
(1) Oeneral Oroyiids {Contd) 


(I) General Grounds. {Contd) 

(5) Failure to exercise jurisdiction which 

the Lower Court has. {Contd) 

—The court disposiug of the appli- 
cation before tne day fixed for evidence 
under G. XXXIII r. 6,^ fails to exercise 
jurisdiction vested in it by law. A I B 
1930 All 758=(1930) A L J 901=Ind Bui 
(1930) All 763=62 A 927=126 I C I. 

— Befusing to consider an appli- 
cation which the court has jurisdiction to 
entertain is failure to exercise jurisdiction 
within the meaning of s. 115 C P G. A I 
B 1930 All A77=(1930) A L J 1166=Ind 
Bui (1930) All 766=126 I C 14. 

—Be vision will lie where the Judge ; 
, Wrongly thinks an appeal is untenable. A 

1 B 1930 Nag 207=13 N L J 4=Ind Rul 

(1930) Nag 124=1211 C 668. 

-—Exercise of inherent power by 
refusing to exercise such power is no 
ground for revision. 9 P L T 669=108 

1C 804. 

— Befusal to exercise jurisdiction 
under s. 10 is open to revision. A I B 
1928 Oudh 355=5 0 W N 601=3 Luck 
650=111 I C 161. 

—Where on an erroneous view of 
law a Court refuses to exercise powers 
vested in it High Court can interfere in 
revision. A I B 1923 Mad 230=16 L W 
988=44 M L J 80=(1923) M W N 51=31 
ML T 423=72 I C 839. 

— ^An order of an Appellate Court 
in dismissing the execution application on 
the ground that it was made to a Court 
not ^ having jurisdiction amounts to 
declining jurisdiction within the meaning 
of s. 115. A I B 1924 Mad 32=45 M L J 
213=18 L W 17=(1923) M W N 406=73 

I C 956. 

—A refusal to accept deposit tendered 
for the purpose of setting aside a sale 
under 0 XXL r. 89, is a refusal to 
exercise jurisdiction. A I B 1923 Pat 
490=2 Pat 715=74 I C 102. 

—Where a subordinate Court invents 
^ novel form of procedure and makes 
a non-appeabie order the High Court 
can revise the order. A 1 B 1924 Oudh 
11=10 0 LJ 209=74 I C 335. 

—Befusal to receive evidence in 
support of application for restoration 
of a suit dismissed under 0 XVlI, r. 

2 is a refusal to exercise jurisdiction 
Within s, 115. A I E 1923 Pat 530=1 Pat 

LB 281=74 f C 693. 

—All 01TOU6OUS order based on 
Uaisconstruction of the law amounts to 
refusal to exercise jurisdiction and is 
revisabio A I K 1924 Pat 506=83 1 C 599-5 
P L T 107=75 I C 856. 


(b} Failiire to exercise Jurisdiction wiiicli 

the Lower Court has {Contd) 

—Befusal ' of , the CommissiGner 
under income' Tax Act, to pass order ou , 
an application to ' state a case,, makes 
that order' liable to revision., by High 
Court. A I B 1924 Lah 662=76 1 C i39. 

— Failure to entertain a .plea .of 
illegality suo iiiotu amounts to failure to 
exercise jurisdiction vested. .A; I B... 192-1: 
Ma.d 169=(1923) M W N 586=45' , M L J 
.551=76 I C 396., 

—On an allegation of the applicant for 
probate that through mistake ^ certain 
trust properties are included in the 
schedule and that therefore they should 
be ex duded, the court must go into 
the matter otherwise he will fail to 
exercise the jurisdiction. A I B 1925 Gai 
' 357=78 I C 9il. 

—Befusal to exercise inherent powers 
vested under ss. 151 and 152 amounts to a 
refusal to exercise jurisdiction withirn s. 115. 

AIR1925.Cal420=79 I C 586. 

—A palpably erroneous decision 
amounting to improper refusal to exercise 
jurisdiction prejudicing the party can 
be revised. A i E 1924 All 263=46 A 73=21 
, A L J 861=L E 4 A 591 Civ=79 I CAOS. 

—An erroneous decision on " ' a 
question of iimitation can be revised if 
the order results in an' improper, rofusal 
to exercise jurisdiction e. g. to execute a 
decree. A I E 1924 Ail 263=21 A L J 
861=L B 4 A 591=9 0 & A L B 989=46 
; A 73=79 I C §05. 

— Failure to examine to ascertain 
real points in dispute justifies interference 
in revisimi. A I B 1924 Nag 191=79 I C 614. 
An order under 0. XXEIl, r. i can be 
revised where the lower Court has 
failed to exercise a judicial discretion. 
A I B 1925 Oudh 140*11 0 L J 351=79 

1 cdtii. 

^Where a party is directed to pay 
ad valorem fees on the amount at 
stake in his miscelianeous appeal, an 
order directing the' dis.missal of such 
appeal if the Oourfei-fee is not paid is a 
refusal to exercise jurisdiction and is 
therefore revisabie. A I B 192,5 Mad 
270=(1922) M W N 831=17 L W 623=71 

I C 173'. 

-^Lower Court failing to decide the 
pleas of jurisdiction and limitation 
raised-Revision lies. 95 I C 4 (Lah) 

— A Court cannot refuse to exercise 
his jurisdiction and act at the same 
m.omen,t\:, in the ,. exercise of it with 
material irregularity. A I E 1926 Cal 
773=63 G 67'9=30. C , W N 570=96 I C IDS.. 
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C. P. C. (I9§S);:SEC. IID (Contd) 

(I) General Grounds (Contd) 

(b) Failure to exercise jurisdiction which 

the lower Court has (Contd) 
—If the first court as well as the 


C P. C. (1908) SEC. 115 (Gontd) 

(I) General Grounds. (Contd) 

(b) Failure to. exercise jurisdiction whicli the 
Lower Court has (Co7itd) 
— Revision lies when the appellate 


District Court in appeal refuses to court fails 

exercise jurisdiction vested in ^ them by under 0 41 r, 33, 21 I O 7o7-!9il M w _ n 
law, revision would lie against their \UM> 

orders. A f R 1925 All 267=47 A 140sL — Declining to act under s, 151 

R 6 A 79 Civ=85 1 C 470. whether a ground for revision. 15 P W 
. . . .. ■ ■ ■ R 1914. 


—Failure to exercise jurisdiction c . . An 

vested bv the Calcutta Rent Act is —A court refusing to accept the do 

coniemplated by s. 115 AIR 1922 Ca‘ posit made in time to set aside the execu*. 

514=26 C W N 711=49 G 9.i8=86 I C 227. tion sale, fails to exercise jurisciicaoii. 

52 I C 344. 

-Where the lower Court refuses to _Disznissal of au appeal without 


—Where the lower Court refuses to 


proper notice to parlies and refusal to 
of the defendants in a partition suit inherent power to restore it 

fii 'jt'rliLrt ‘1° E “"•c.i » . «'«- '» 


181=86 I C 765. 


The failure of a District judge to 


T, . . 1 ii” t, decide a plea amounts to a refusal to 

—Revision under s. llo lies when jurisdiction and his decision is 

a court fads to decide a 3 

ought to decide. 28 M L J 327=29 


I C 228. 

— Finding of fact cannot be revised 
by the revsional court. 18 A L J 1104. 


1 C 662. 

— Revision lies when a court refuses 
to entertain an application on the 
erroneous ground that it does not lie. 38 


— Dismissal of an application to set M L J 322=27 M L T 99=11 L W 225= 
aside execution sale under 0 21 r. (1920) M W N 270=55 I C 267. 

90 on the ground that the applicant had —Order returning plaint under s. 23. 

no locus standi amounts to failure to the prov. Sm. 0. C. Act. whether 

exercise jurisdiction vested by law. 23 C failure to exercise jurisdiction. 57 I C 602. 

, ^ W N 619. — Postponement of the trial of a suit 

—Amendment of a petition presented j^y g. receiver appointed to recover 

to the lower court after the period of property amounted to a refusal to exercise 
limitation cannot be allowed in revision, jurisdiction 8L W 436=48 I C 139. 

Per Sadasiva Iyer, J — A Court which . , . -i.' 

dismisses a suit or application under an 1 

erroneous view of thf law that the party i ground of discripancies be ^ 

or applicant has no right of suit or appiica j ^ piaint is open to revision I 3 - 


tion and that no revision lies to the High ...... j. t ^ 4 .^ 

Court against such deoision under S. U5 jurisdiction when it omits to form 

C. ?. uode. 38 Mad 775=15 M L T 98= ?“y **1® intention of parties 


(1914) M W N 147=1 L W 59=22 I C 191. 


in splitting up the tenancies as well 
as to prevent the landlord from suing 


J! xi. 1 ! as lo prevenii Xiiio lanuiuiu n-vui oujiujj 

Where an Application for attachm- } rent on the original jama 14 G L. 


ent of a debt is made, the court is not 
hound to satisfy itself as to the existence 
of the debt and if it appoints a Receiver 
under R. 189 of the Ci vil Ruiesof Fra slice 
'.(Mriras) , it ' does not fail to exerecise 
a jurisdiction vested in it by law or act 


J 110=6 i C 501. 
-^Misapprehension of true effect of 
provision is refusal to exerci.se jurisdio 
tion 14 C L J 50. 

—The collector rejecting iin lipplica- 


with material irregularity in the exercise j tion for reference on the grouml of absence 
of its juiisdiction, wnthin S. 115 C. F. j of interest in compensation fails to 
Code. 27 I C 812 I exercise jurisdiction 36 M L J 95 

—Failure to draw up a decree- Dis* ] —An application by J^vnne dofendenfcs 


missal of ' appeal-Revision-Mistake of fact j to be niaue piaintilfs on withdrawal in* 
' Bce ■ 116 P .W R '1914=191 P L R 1914= j plff in a .partenership suit being refused 


23 I c m 

Failure to. pass such further decree 
or order as, the Ga,se may require. High 
Court if '.will iaterefere in revision, see- 

21 I C 767.' 


it was held that revision lies as the 
court failed:' : to' exercise the jurisdiction 
uikder 0. 1 r. 10 to traiispose parties 20 C 
W H 752=34 I C 186. 
—Dismissal . ■ ot : „ an appiieaton as 
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C. P, C. (1908) SEC. 115 (Contd) 

(!) 6efiera! Ciroisnds {Cofitd) 

(b) EaHure to exercise [orisdiction ; which 1 the 
Lower Court has {Qontd) 

barred amounts to failure to exercise 
iurigdiction within the meaning of s, 115 
21 M h J 1020 = 10 M L T 281r(1911) 2 
MW N 289=12 LC 

—A. Judge in omitting to deal with 
the merits of an appeal fails to exercise 
a jurisdiction vested in him by law 17 0 
L J 593=40.0 518=20 I C 420. 

—The High Court can interfere in 
revision if the lower court without 
enquiring into the question of limitation 
refuses on the ground of that it has 
no jurisdiction 9 N L R 35=!9 I C 425. 

—Denial of right to sue where it 
is available is a matter which comes 
under s. 115 (b) A I R 1929 Bom 467 
=53 B 773=31 Bom L R 1042=Ind 
Rul (1930) Bom 86=122 I C 54. 

— Mere omission to consider expropr 
iomotu the question whether limitation 
does not run against a person by 
reason of some special law does not 
amount to failure to exercise jurisdiction 
17 C W N 667=18 1 C 391. 

— Exclusion of a document as 
evidence in a case is a failure to exercise 
jurisdiction The question of admission 
of a document is not a question of 
jurisdiction but a question of law 25 

1C 204. 

—Revision lies when an appellate 
court without looking to substance 
dismisses an appeal filed from a non 
‘appeallable order and does not treat it 
as a review. A I R 1928 Lah 811=Ind 
Rul (1929) Lah 446=115 I C 862. 

—High Court will not interfere 
in revision with refusal to exercise 
inherent powers under s. 151i unless 
such refusal is perverse or illegal A I 
R 1923 Lah 506=75 I e 487. 

—Application to set aside rent 
rate— Refusal to issue summons to 
witnesses— Remedy— Interference in Revi- 
sion (191^) Pat 60. 

, — The refusal to admit secondary 

evidence when the loss of a document is 
not proved to the court does not amount 
to a refusal to exercise jurisdiction or to 
exercising jurisdiction with material irregu- 
larity. AIR 1929 I?ag 288 = Ind Rul 
(1930) Nag 65 = 121 I C 33. 

—Where the Small Cause Judge 
returned a plaint which had been first 
presented to, and returned by the Munsif 
to be presented before the former High 
Court can interfere in revision A I R 
1922 Pat 368'=2 P L T 739=64 I C 496. 
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C. P.«C. 1908 SEC. !I5 (Co^^M) 

(I) General Groinds. , (Contd) 
ib) Failure to exercise jurisclictioii wliicli the 
lower Court las. (Cowld) 

—A refusal by the District Judge 
to grant • leave to. institute a suit under 
Religious Endowments Act (XX o! 1863) 
8. 18 amounts io a failure to exercise 
jurisdiction' vested by law 11 P 594= 138 I 

0 331=13 TUT 256=1 R 1932 P 178= A 

1 R 1932 P 17f=A L R 1932 P 246 (250) 
Refusai to amend a plaint is a failure to 
exercise Jurisdiction. A L R 1933 A 397 
(399j=55 A 256.=A I R 1933 A 374=145 I G 
859=1933 A L J 268=1 R 6 A 177 In an 
application under 0 1 r 8 refusal by 
Court without proceeding to^ give ^ notice 
amounts to a refusal to exercise a jurisdi- 
ction vested in Court A L R 1933 F 253 
(254)=14 P i T 361=A I 'll 1933 P 302= 

145 1C 387. 

—Where a lower Court ^refuses to 
direct a suitable amendment it fails to 
exercise a jurisdiction vested in^ it by law 
and High Court can interfere in revision 
and allow the amendment. A L R 1933 A 
384=A I R 1933 A 102=149 I C 113. 

—Objections to an ^ award being filed 
in time — Refiisl to consider objection as 
time barred Amounts to failure to exercise 
of jurisdiction vested in Court ALE 1933 
R 98 (99)=A I R 1933 R 38=142 I C 835. 

— It is illegal to levy execution 
against the legal representatives of a 
deceased judgment-debtor without giving 
them notice under 0 21 r 22 CPC The 
Court in such a case has inherent jurisdic- 
tion under S. 151 0 P U to order restituiion 
of any moneys paid to save the warrant 
being effected, If the Court fails to 

exercise the power, the High Court, will 
interfere, in the exercise of its revisionai 
powers, whether an appeal lies against an 
order under S, 151 or not. A L E 1934 
L 45. Refusal to allow— Amendment of 
plaint- amounts to refusal ^ to ' exercise 
jurisdictioE-and so Revision is competent 
A L R , 1933 0 228. Dismissing an 
application for execution for default eVen 
though the decree holder was present 
amounted to a failure to exercise jurisdic- 
tion vested in the court by law, A L 
R 1933 :' 0 '358=A I R 1933 0, 225=10 0 W 
" N 263=143 I C m 

—A refusal to enquire into a quesunn 
of limitations by the loWer court amounts 
to a failure to exereisQ' |uri8dictio.n,,,: vested 
in the Court by law 9 N L S 35= if I €.., ' 425 

—Jurisdiction— 'Misapplication of 
time effect of statutory provision— 
Refusal to exercise jurisdiction, 14 C L J 
,50=15 0:,W N 872=19 I C 517. 
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Co Po C. (IM8) SEC. 115 (Co?2l!£i) 

(I) Geieral Grounds (Contd) 

(b) Pallure to exercise jurlsciiction which 

the Lower Court has (Qoncld) 

, , •— Eevision lies against a , general ordex' 
of remand by, , an .Appellate Court wMcb 
misunderstands its own duties and- in 
substance de.clines- Jurisdiction. 43 I C 8,85. 


(c) Illegal exercise , of Jurisdiction. , 

,— Illegal exercise of Jurisdiction is 
aground for interference in .revision. 

1 P n (Eev.) 1911=8 I C 733. 

— Eevision ,caii, lie only if tbe Court 
has acted illegally or with material iiTe 
gularity in relation to the question of 
Jurisdiction. A I E 1923' All 392=21 A L 
J 313=45 A 425=L E 4 A 402 Civ=74 I C 

778. 

— Eevision does not lie simply on an 
error of law e. g. on the question of 
limitation. A I E 1924 Lah 666=76 I C, 14. 

— Dismissal of suit on wrong preli- 
minary ground amounts to acting illegally 
in the exercise of Jurisdiction and the 
order is revisable. A I E 1925 Lah 68=76 

I C 125, 

— Wrong interpretation of law as 
applied by trial Court and not deciding 
legal point are good grounds for revision. 
A- 1 E 1927 Lah 808=28 .F L S 130=101 I C 

520. 

— The High Court' can interfere in 
revision if an application under 0. XXI, 
r. 89 has been wrongly admitted. A I E 

, 1923 Mad 659=17 L W 680=76 I C 853. 

— Where lower Court disregai'ds the 
admissions' in the pleadings and decides 
the case agai,Dst the pleadings, High Court 
can interfere in revision. A I E 1924 
Nag, 101=7 N L J - :i3=21 N L B 6=77 I C 

46. 

;, —In the absence of injustice or hal’d-' 
ship though , the .order of the lower Court 
may. be . illegal it' cannot be revised. . A I 
„ , E,,1924 Nag, 293=78 I C, 746, 

—Acting illegally does not merely 
imply the 'committing^. , of an error of 
procedure such as , acting with material 
irregularity does. .AIR 1924 Cal 633=83 
I C 438=51 0 690=28 OWN 559=39 G L J 
^ .. 434=78 I C 958. 

— A mere error of law- is not , .nece- 
ssarily an illegality and an aggrieved party 
is not entitled to apply for revision. 91 I 

' ,C 379 (Lah). 

— An order' based on a wrong in'ter- 
pretation of a rule in .the exercise of 
Jurisdiction -is revisable. A I E 1925 Mad 
1201=48 Mad 676=49 M L J' 366=22 L W 

606=92 I C 300. 
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C. P. C. (1908). SEC. 115 (Contd) 

(I) GeneraJ Grounds (Contd) 

(c) illegal exercise of Jurisdlctioi (Contd) 

—Dismissal of application as barred 
by limitation, disregarding the provisions 
of s. 6 (1) ' of the Lim Act is revisable. 
A I R 1925 Rang 381=4 Bur 'L J 146=92 I 

C 775; 

— Decision in favour of the applicant 
even though the application . was declared 
as time barred, is illegal exercise -of Jur- 
isdiction., A I R 1926 Lah *344=8 Lah L M 
, 170=27 P L E 710=94 I C 117. 

— Appellate Court entertaining appeal 
from a non-appeaiable orders — Order is 
without'"' jurisdiction and is revisable. ,A , I 
E 1925 Pat 525=4 Pat' 718=6 P L T 795= 
(1925) Pat 183=94 I C 217. 

— Court not considering the evidence 
in the case , but basing , his decision on 
personal inspection — Proceedings , are illegal 
and materially 'irregular, and are revisable. 
A I E 1926 Rang*205=4 E 221=97 I € 1025. 

— An appellate court decidi'ng on' a 
question of fact not at all raised in the 
original court exercises Jurisdiction illegally. 
A I E 1926 Rang 214=4 L 2-02=98 I G 1029. 

— Decision 'not ' on merits but on 
questions not supported^ by law shows 
illegal exercise of Jurisdiction and there- 
fore revision lies.. 44 G L J » 565=99 I C 94ii 

— Ex-parte decree set aside as matter 
of 'grace is ground for revision. A 'I E 
1925 Mad 209=20 L W 829=48 ,M L J 152 

=85 I C 499. 

— .Mere error of fact or law is no 
ground for revision. Perversity in the 
decision is necessary i. e. a conscious de- 
parture from ' some rule of procedure. 16 M 
L T 156=(19i4) M "W: N 614=26 1 C 106. 

—Improper, exercise . of Jiir,isclictiori 
by a Court, be,!ow^ is xiot a ground for .re- 
vision. 29 0 L eJ 362=51 I- C 233. 

—Ordering execution on an applica- 
.tion^put ill more than three years after 
the last application whether illegal. IT B 
R , 1905, Civil Procedure 26, Decree for 
rent— Ejectment, 15 da\B' notice’, not given 
—Grave and palpable error of law. 32 

1C 755. 

— Wrong decision on a law point 
amounts to illegality or material invgni- 
larity if it is'" followed by an action 
forbidden by law. 15 0 C 234=15 I C 523. 

— A decision on facts not admitted .by 
parties ajid based on impossible and 
forced, construction of facts is illegal 
exercise of jurisdiction A I E 1923 Nag 

108=65 ! C 881. 

— Erroneoiii decision of law not a 
ground for revision 13 N L R 116=41 

I C 883. 
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C. P. G. (1908) SEC. U5 (Cow^<f,) 

(I) General Qronnds (Co7itd) 

(c) Illegal exercise of jurisdiction. iContd) 


C. P. C. (I90S) SEC. 115 (Omtd) 
(I) Genearal Grounds (Conid) 

(c) Illegal exercise of luflsdktion. 


(Co7itd) 



—Abuse of Judieial process. 38. Bom 638. 

—Courii passing a decree on a void 
contract acts illegally in the exercise of 
its jurisdiction. 15 1 C 35. , 

— Refusal to correct accidental slip or I 
ommision in a decree on application is. i 
illegal exercise of jurisdiction. 13 A L J 449 | 
—Decree leaving certain points to i 
be decided in execution— Execution of ; 
decree only to be allowe l on such proof i 
Illegal, 12 I C 136r|0 M L T 567. I 

— ^Wrong exercise of jurisdiction is no 
ground for interference. AIR 1922 Mad | 
3=15 M L W 245=41 M L J 378=(1921) M i 
W N 507=64 I C 493 | 
—What is illegal or materially irre- | 
sular must be decided on the merits of i 
each case. A I R 1921 (U B) 27=4 U B R | 
16=63 I C 838. : 

—Deciding a ease on wrong assump- ' 
ticn as to existence of facts which are j 
necessary to be proved but are not | 
nroved amounts to acting illegally. A I R ! 

U B R 16=63 1C 838. 

under 0. XVI, IT. 10 or 
cen to revision under s. 
29 M L T 95=61 1C 967 

— Revision is not maintainable when 
the Court exercises jurisdiction improperly 
the aggrieved party can apply to the Court 
to review its order. AIR 1929 All 957= 
(1930) A L J 235=Ind Rul (1930) All 81 

=121 ! C 97, 

—The High Court has power to 
interfere in revision when the order of the 
lower court has the effect ^of nullifying 
the provisions of the Civil Procedure 
Code. 3 C L J 29=33 C 487. 

— A court executing a decree dismi 
ssed an application for certification of 
certain amount as time barred and after 
the dismissal was enquired into, the 
receipt was filed by the judgment debtor 
Held that the action of the Coart was 
ultravires, AIR 1931 Lah 105=32 P L 
R 46=32 Cr L J 46=131 i C 216. 

— An application to the High Court 
to set aside an order of the appellate 
court declining to refund the Court fee 
on remand, was allowed under s. 115 C. 
P. 0. though not falling within the 
scope of it. 42 Bom 363=20 Bom L E 
348=45 1 X 552 
— A Court dismissing a suit for 
possession by the plaintiffs appearing to 
sue in their personal capacity from the 
heading of the plaint but in representative 
Capacity from the^ body of it, was held 
to have exercised its jurisdiction iliegally. 

9 1 C 132. 


—The High Court cati revise the 
order of the lower court superseding the 
award . of an arbitrator— empowered 
under the reference to imike private 
inquries simply on the ground of 
misconduct of the arl)itrator making 
private enquiries. A I R 1922 All 69 
^ ■ =20 A L J 125=64 1 C 934. , 

—Following one' view of law is 
neither acting illegally nor virregulariy. 
AIR 1929 Bom 198=31 Bom L B 33i=ind 

Bui (1929) Bom 345=116 1C 249. 

—The contravention of an express 
provision of law is not merely an 
erroneous decision but is an illegality. 

A 1 R 1930 Oudli 9=Ind Rul (1929) Oudh 
469=118 I C 865. ■ 

—The High Court can interfere 
in revision when the lower court passed 
: a decree in a suit for the recovery 
I of the lease money and sold after 
1 attaching the right to receive lease 
money before the period for which 
1 the lease money was payable had expired 
i A I R 1929 Nag 228=Ind Rul (1929) Nag. 

1 305=119 I C 673. 

! — Wrong decision on a law point 

' by a court having jurisdiction is no 
ground for revision. AIR 1929 Pat 
633=11 P L T 6Bl=lnd Rul (1930) Pat 
229=122 I C 581. 

—Indispensable party not brought 
on record Court acts illegally in the 
exercise of its jurisdiction or at least 
I there is material irregularity in the 
exercise of jurisdiction and a revision 
! can lie. AIK 1929 All 76i=Ind Rul 
1(1930) All S05=(19a0) A L J 223-122 
j ■ I C 753. 

! — Where the lower Court acts 

I in a way amounting to a denial of justice, 
i Iligh Court can intexffere in revision, 
i A I R 1930 Rang 142=Ind Rul ■ (1930) 

I . ■ Rang 335=126 I, C 655. ' 

,! , —An order which contravenes provi- 
sions of 0. XXI, rr. 89 and 92. is an 
illegal exercise of jurisdiction and is a 
material irregularity within s. 115 (c). A 
1 R 1930 All 843= Ind Rul (1921) All 
114=128 I C SIS. , 

I —When a Judge delivering a 
perverse judgment is exercising his 
jurisdiction illegally. A I R 1930 Rang 
324=Iad Bui ' 1931 Bang ' 64=128' 

I C 848.,,,^ 

— Where the lower Court applies its 
mind to the question of law and follows 
authority, it does not ^ act iliegally or 
with material irregularity, 69 M L J 351 
=32 L W 347=Iiid Bui (1931) Mad 171 

.-IIS I C 875, 
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C. p. C.,(lf®8) SEC. 115 (Contd) 

(1) General Groiiiids (Co?a^d!) 

(c) likfal exercise of Jcirlsdictioi! (Contd) 

—Disregarding a High Court decree 
through an accident is a ground for 
revision and amounts to an illegal 
exercise of iurisdiction, A I B1931 Cal 
27^:58 Cal 111=34 0 W N 515=Ind Rui 

148=129 1 c 308. 

—A mere error of law is not nece- 
ssarily’ an illegality though a perverse 
and wilful error of law or fact maybe. 

(1921) 4 U B R 16=63 I C 838. 

— 4 revision lies where Court which 
passed the decree on award hasr committed 
an error in procedure. A I R 1921 Lah 
396=22 P L R 1922=64 I C 363. 

—If the lower Court has failed 
to take in to account some proposition 
of law or some material fact in evide- 
nce, it has acted illegally and its decision 
may be reversed. A I R 1929 Rang 145=7 
R 339=Ind Rul (1930) Rang 67=120 

I C 899. 

—Exercise of jurisdiction in 
bsence of circumstances supposed to exist 
is revisable: A I R 1927 All 704=L R 8 
A 130 Cr=8 A I Or R 287=25 A L J 994= 
28 Cr L J 965=103 I C 229. 

— Appellate Court reversing trial 
Court’s decision without assigning any 
reason whatsoever acts illegally in the 
exercise of jurisdiction. AIR ll926Cal 
530=91 I C 839. 

—Omission to issue notice under s. 24 
.(1), Civil P. 0. is an illegality or material 
irregularity. A I R 1921 All 17=23 A L J 
948=L R 6 A 355 Civ=90 I C 287. 

—The deiiiai of the right of fair 
trial by refusing to summon witnesses in 
an application to set aside sale under s. 
215 of Chota Nagpur Tenancy Act amounts 
to illegal exercise of jurisdiction, (1919) 
Pat 60=49 i C 389. 


C. P. C. (1908) SEC. i!S (Contd) 

(0 General Grounds (Contd) 

(c) Illegal exercise of Jnrisdlctlofi (Contd) 

676; 5 P li R 1908 Cr, followed. 40 C 
477, not followed. AIR 1931 Lah 105=32 
Cr L J 647=3 P L B 46={ 1931 ) Cr Gas 
169=131 I'CIU. 

—The High Court can interfere in 
revision with an order setting aside a de- 
cree in defiance of the provisions of O. IX 
r. 13, 14 I C 221; 107 I G 395, followed. 
A I R 1931 All 294=( 1931 ) A L J 377=Ind 
Rul (1931) All 577 =133 i C 129 

Overruling A I R 1922 A 341. 

—Setting aside a sale under O. 21 
r 86, even though the auction -purchaser 
came to the Court to deposit purchase 
money on the 15 day but could not do so 
owing to the obstruction caused by the 
delay in following through the Coimt’s 
procedure, was held to be illegal and irre- 
gular, 140 I G 68=13 P L T 559=1 R 1932 
P 282=A I R 1932 P 342=A L R 1933 P 94. 

— The trial of a suit as a small Cause 
suit by the successor of a Munsif even 
though the suit was ordered to be tried 
in the ordinary jurisdiction by the first 
Munsif was illegal and incompetent even 
though within his jurisdiction. 27 1 C 751. 

— Taking a pexwerse view of the point 
arising for decision in a case is ground for 
interference in revision by the Hi gn Court, 
A judge acts illegally and irregularly in 
the exercise of his jurisdiction, if the re- 
sult of his decision deprives a party of 
the fruits of prior preceedings The words 
acting illegally or with material irregu- 
larity in the exercise of junsdictiorr coyer 
cases in which a court has failed to arrive 
at an obvious conclusion which the facts 
found, necessitate or has so misapplied the 
principles of law as to result in a asperver- 
sion of justice 16 M Li T 156 =( 1914 ) M 
W N 614=26 I C 106 and see 2 L W 230 


— An order of a court suspending the 
payment of fund in court to the atta- 
ching decree-holder is illegal. 42 Mad 692 

=50 I C 925, 

— Setting aside sale without the proof 
of {substantial injury under the proviso 
of 0. 21, r. 90 C. P. G. is illegal and is a 
ground for revision (1918) Pat 284=5 Pat 
L W 15=46 I C 84. 

— The High Court has jurisdiction 
to interfere with the wrong exercise by 
the Courts below of power vested in them 
under 0. XXL rr. 89 to 92 dealing with 
eonfirmation on setting aside auction sale. 

67 I C 286 (Call. 

, —Where the exeuting Court acts ultra 
vires in eiiquiriog into the matter before 
it under s, 476' Cr'' P ' God© a revisio!i 
under s. 115^is competent. A: I R 1929 Lah 

y^C-Cl %tl. 41. ('1) (cl) 


=24 1C 189. 

—Remand order not justified by 0 
41, r. 23 and therefore ultra vires— Revi- 
sion from— Competent. 1.38 I C 62 (2)=S3 P 
L E 634=1 E 1932 L 391=A I R 1932 L 538. 

— An order allowing fees to a Legal 
Practitioner against the rule of High Court 
having force of law is an order- passed by 
the Court in the exercise of jurisdiction 
illegally, 54 A 490 (494, 5)=1932 A L J 272 

I C 817=1 R 1932 A 247=AIR1932 
A 337=A L R 1932 A 716. 

—Order for interim sale of moveable 
property under 0 39 r. 6 C P 0 made 
when the conditions pre.scribed by the rule 
were not satisfied, held to be repsidde, 
though of an interlocutory mature. 33 P L 
. R 235=134 I G U8=A I ^ IW L 5L 
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C. P. C. (1 90S) SEC. !I5 [C07icld) 

(!) General Cffounds (CowfJ) 

(c) lltega! exercise of diirisdiction ( Co?ic/cl) 
—The aeclkion of the Lower Court- 
being contrary to the deeisioii of the 
superior Court on a cjuestion of law, there 
was illegal exercise of iunsdiction 14U i 
C 325=1932 M W N 1338=1 E 1932 M 853 
— ^Allowing fees to a legal practitioner 
against the rule of High Court having 
the force of law is illegal ^exercise _ of 
jurisdiction. 54 A ^90 i 494— 5 )=1932 A L 
J 272=136 1 0 817=1 1932 A 247= A I 

B 1932 A 337=A L R 1932 A 716. 
— ^Rejection of a valid objection to 
an award by a Court is an 
material irregularity s. Uo ^ r 

C. A L B 1933 L 572 Y 573 1=34 P L B 
34=A I B 1933 L 139=141 1 C 72=1 E 5 I 63. 

—The High Court will interfere^ in 
revision if substantial injury is caused to 
the President of the Calcutta 
nt Tribunal acting on the 
report ot an expert without giving the 
parties any opportunity to cross-examine 
the expert. A L B 1933 G 37 (40)=l E 5 C 5 
— Bevision is competent in the case 
of a summary rejection ^ without giving 
opportunity to explain the 

objections under o. 21, r. .58 0 P O. 

A I E 1933 A 751 (1). 

—A finding of the lower court based 
on evidence is not a ground for revision if 
it is not perverse ALB 1933 L 530=34 
P L B 414=A I E 1933 L 229=142 I C 654 
B 5 L 233=1933 Cr. 0 349=34 Cr. L J 375 

—The High Court can; interfere in 
revision ■with the illegal and irregular exer- 
cise of jurisdiction by the lower court in 
not following the, superior Court, A I B 
1933 M 912 (2)=1932 M W N l338=A I 




ifw; 

■ 2I» 


B 

'1933 M=I40¥4 I C 325. 

—It is illegal to levy execution against 
the • legal representatives of a deceased 
judgment-debtor without giving them notice 
under O 21 r. 22 C P C. The court in such 
a case by exercise of iiihereiit powers 
under s. 151 can order restitution of any 
paid to save the warrant being effective. 
In case it does not proceed under s. 151, 
the High Court will interfere in revision, 
no matter whether an order under vS. 151 
is appealable or not. ALE 1934 Lah 45. 

(d) Material Irregularity in exercising 
jurisdiction. 

— Even if it be held that the court of 
the lowest jurisdiction is to deal with 
such an application, the passing of the 
order by the District Judge would not be 
a material irregnlarity justi tying interfere- 
nce by High Court under S. 115, A L E 

1011 Tal lai 


P.€.( 1908) SEC. imContd)^ 

(I) General Griiinds (Gowld) . 

(d) Material Irrefnlarity In, exercising 

Jiirlsdictlcifi (Cowtcl) 

— Alere error oi law is not a ground 
to justify interference !>y High Court 
unless it is shown that the court acted 
with material irreguhndty jn the exercise 
of its jurisdiction or illegally I lie junsui^ 
ction can lie exercised sixo nrotu without 
application by the parties and ^ g 

a non-petitioning party. A L R 1934 All 241, 

suinniary dismisal of objections 

to an attachment without hearing objector's 
reasons or exphiuation is open to revision 
by the High Court on the • ground of 
material irregularlity, A L . 

All isi 

—Where the ’ Court appoints .fresh 
arbitrator without complying "with the 
provisions of Sch. II para 5, it acts ^with- 
out jurisdiction or at least its action is 
tainted with material irreglarity and will 
be set aside in revision under s. 115 C. P. 
C. 41 All 578; 51 All 501; 53 All ™ refe- 
rred to ALE 1934 Oudh 31. 

—Bevision does not lie on the ground 
of technical irregularity. 198 P L E 1915. 

—giving cornpensition for improve- 
ments in ejectment suit under PunJ Ten. 

—Act. is an irregularity. I P W E 

(Rev.) 1916. 

—Failure to decide question 
raised being material irregularity is 
open to revision, 108 I C 604 (Lah), 

— Disposal of a case by a second 
Couit without deciding the question 
of iurisdiction is irregular within the 
meaning of s. 115 G P. 0. when the first 
Court decided that it had no jurisdiction. 
A I B 1928 Cal 237=55 C 836=47 C L J 
277=10 A I Cr. R 167=29 Cr. L J 483=109 

! C 21,1. 

— Befusal to admit evidence taking 
certain facts as correct is irregularity in 
exercise of jurisdiction ' and is open to 
revision. A I B -1928 ...Mad 815=51 M' 
860=55 M L J 565=(i928) M' W N 49=28 L,' 
■ W 513=110 I C 490. 

— Misappreciation of evidence can be 
ground of rt vision. At I B 1929 Mad 
204=113 I C U. 

— Entirely altering a judgment after 
once it has been de'H^ered in Court even 
though orally amounts to niikterial 
irregularity. A I B 1923 Mad 663 =(1923) 
M W N 354=18 L W 105=72 I C 688. 

—Decision of a suit on grounds 
not raised by parties and to which no 
evidence is directed amounts to 
substantial error of defect of procedure 
and revision lies. AIR 1924 Fat 341=73 

1C 41- 
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C. P. C. (1988) SEC. H5 (Co»<<2; 

(I ) General Grounds (Cow^tl) 

(d) Material Irrefularity in exercisiuf , 
Jurisdiction 

' —Transfer of , a suit at the instance 
of a party but without notice to the other : 
does; ' .not amount . to material irregu- : 
larity sufficient :to justify . interference in : 

• revision.' A I R 1923 .Oudh 240^26 0 C ;| 

62c74 1C 24'9. j 

—An order to furnish security for 
toesne profits is not without jurisdiction I 
but passing such an order amounts to 
material irregolarity within s. 115, A I R i 
1924 Oudh llrtlO 0 L J 209:^74 I C 315, i 

— A finding directly opposed to 
evidence, justifies interference in revision 
on ground of mrterial irregularity. AIR 
1924 Nag 44=19 N L R 165=75 I C 993. 

— Misapplication of law in an appeal 
from order refusing to set aside ex 
parte decree amounts to _ material 
jrregnlarity in exercise of jurisdiction 
vested in Appellate Court. A I R 1924 
Lah 603=75 I C 1020. 

—Material irregularity consists in 
mistake of fact ^ or law occasioned by 
wrong assumption or refusal _ of 
jurisdiction, or in refusal to exercise of 
jurisdiction or exercising illegally and 
irregularly. A I R 1923 Mad 254=44 M 
L J 69=44 M r23=(1922) M W N 813=16 
L W 898=72 i C 902 

—An improper order passed _ after 
investigation or failure to investigate a 
claim, under 0. XXI, r. 63 amount to 
material irregularity and revision lies. 
AIR 1923 Rang 195=1 R 276=2 Bur-L J 

134=76 I C 677 

—Parties to a suit residing in one' 
place outside jurisdiction have right 
to be examined on commission if the 
■ plaintiffs are so examined, otherwise there 
will be material irregularity. AIR 1924 
Mad 541=46 M L J 131=34 M L T 314 
. =(1924) MW N 191=78,1 C 407. 

—An appellate Court acts with 
material irregulality if it, remands a case 
for further evidence ,to be ..taken by the 
trial Court that had dismissed , the' suit 
under 0. XYIT, r. ,3 AIR 1924 Rang 
177=I^R 636=79 I C 482 

— An order purporting to be passed 
'under 0. XXIIf, r. 1, but made in 
disregard of .the procedure presented 
therein is irregular exercise of jurisdictio'n 
and deserves revision. A I ' R 1925- Oudh 
' 291=27 0 C ■.231=11, O li J 613=79 I C, 1013. 

—Reversing judgment of a lower 
Court ^ on a new question not raised 
by the parties; and without sufficient 
materials for so doing amounts to, acting 
with material irregularity. ■ A I E 1925 
Mad 357=80 1 C 724V 


ilii 

m 


C. K C. (1908) SEC. 115 {Gondd) 

(i) Genera! Grounds (Gontd) 

(d) Material Irregularity in exercising 

Jurisdiction (Cow^cl) 

—Non -joinder of Receiver in execution 
proceedings for sale amounts to material 
irregularity. AIR 1923 Mad 144=43 

M L J 2H=(1922) M W N 745=16 h W 
322=31 M L T 290=47 M 47=71 I C 293. 

—Coming to certain conclusion 
without evidence and omitting to consider 
point of law required by the law ^ to 
decide, amounts to material irregularity. 
AIR 1923 Mad 503=(1923) M W N 159=32 

M L T 293=44 M L J 409=72 1 C I3L 

—Granting an application to bring on 
record the legal representative of 

a deceased defendant even though out 

of time amounts to material irregularity 
if no cause for the belated application 
is shown. A I R 1923 Mad 503=(1923) 
M W N 159=32 M L T (H C) 293=72 

! C 137. 

— Erroneous decision on a point of 
law is not an irregularity or illegality 
— Decision on a question of onus is 
not revisable 26 P L R 783=92 I C 46i, 

—Lower Appellate Court entirely 
misreading the findings submitted to it 
on a remand acts with material 
irregularity AIR 1926 All 604=92 

I C 555. 

—Lower Appel- late Court misreading 
a ruling of the Court and refusing to 
entertain an application of a party 
which is really maintainable— Material 
irrei?ularity is committed AIR 1926 
All 305=48 A 286=24 A L J 286=92 I C 567. 
—Lower Court acting with irregulrity in 
the exeri-ise of its jurisdiction in not 
paying heed to the provisions of & 
99— Decision is liable to be set aside in 
revision, A I R 1926 Lah. 402=93 I C 938. 

—Coming to a finding on question of 
fact without taking any evidence^ 
especially in the absence of an affidavit 
or ac^reeinent on subject between parties 
amounts to material irregularity. 94 1 C 85. 

—Court proceading , on 'raisunder- 
siaudiog the pleadings— Revision lies. 

A I R 1927 Lah 44=95 I G '294 

—A fiiiding not based on the 
evidence on record amormts to material 
irrec^ularitv and is revisable. A I E 1926 
Lak 566=96 I C 247. 

—Section applies strictly to cases 
of material Irregulaniy— It is wrong to, 
utilize the section to correct errors 

of law and not merely errors of procedure. 
A1 E 1926 Ca! 1112=30 • C W ■ H 928=98 

I C 7lL 
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(i) Generrl Oromids 

(d) Material Irregularity in exercising 

Jurisdiction (Cmtd) 

--Decision without impleading 
Necessary party is material irregularity 
and revision lies. A I B 1926 P C 142*554 
a 338=53 I A 271=:25 A L J 61=25 L W 
80=3 0 W N 989=:(1927) M W N 84=38 M 
L T (P. C.) 43=29 Bom. L B 755=45 C L 
J 274=31 0 WH 413=28 P L B 113=8 
P L T 251=52 M L J 368 (P. G.}=99 

I C 749. 

—Be vision would not lie even if 
suit of small cause nature is tried on 
regular sidei A I B 1927 Nag 164=100 I 

C n, 

— Bejecting application for restoration 
without considering record or without 
taking evidence being marerial irregularity 
is revisable^ A I K 1927 Lab. 239=100 

I C 677. 

—It limitation for setting aside 
abatement is not considered, it will be 
ground for interferenGe. A I B 1926 Cal 
444=87 1 X 173, 

—Bevision lies where issues are 
ignored to the prejudice of a party. A 1 
K 1625 Mad 884=48 M L J 685= 87 I C 695. 

—Acting on not proved or inadmis- 
sible, evidence amounts to material irregul* 
arity or illegatily in the exercise of 
jurisdictioru A I B 1926 A L J 161=23 
A L J 961=L B 6 A 553 Civ.=89 I C 22. 

—Mere technical defects will not 
justify interfere nee in revision unless 
some injustice is caused. A I E 1926 
Oudh 28=12 0 L J 626=2 OWN 543=89 

! C 225. 

—Order of dismissal of suit for absence 
of plaintiff at defendant’s evidence is not 
material irregularity* A I B 1925 Oudh 
933=2 0 W N 432=89 I C 418. 

—Bale in execution of a decree after 
the judgment-debtor is adjudicated an 
insolvent & inspite of the objection of the 
Official Receiver is tainted with material 
irregularity & is liable to be set aside in 
revision 30 M L J 611 

— Revision under s. 115 C P C will 
lie if a. notice under O. 41 r* 10 is defective 
in not giving reasonable time to furnish 
Becurity 29 I C 59 

Finding of a fact without any 
. evidence on record and wrongly throwiim 
burden of proof on the othet side amount 
to meteriai irregularity , 29 i C 61 


C. P. C. 0908 ) Section Il5 {Cmtd) 

Groiiiids {Gontd) 

(d) Material IrrefiJiarity in exefcisliig 

Jiirisdlclioi! (Conti) 

—No succession certificate is necessary 
in a suit on a pro-note assigned by an 
undivided son of the payee. The proper ■. 
procedure for a suit on a promissory 
note in appeal is not .,to dismiss it for 

want of certificate but the plaintiff 
should be allowed to produce the same 
within reasonable time. 29 I C 234. 

—Disregarding the provisions of . 87 
74 of the Contract Act assessing damages 
is a material irregularity within s. 115 .0. 

P. Code. ' 27' J X 885. 

-^-Material Irregularity — Omission to 
decide material 'point — Revision see 28 

M' L J 327. 

—Material Irregularity — Lower Court 
disregarding High Court’s civil circulars. 

38 Bom 638=16 Bom L R 517 = 25 

I C 37L 

—A court rejecting an application 
without hearing the applicant acts with 
material irregularity. 24 I C 694. 

—Material irregularity and illegality- 
Decisioii of Di judge under S. 153 of the 
' B. T Act see II I 0 844. 

— Refusal by Court to go into ques- 
tion of possession. Revision by. see 24 

i X :62. 

—Setting aside an exparte decree by 
the Court of the Subordinate-Judge while 
the final orders on application to transfer 
proceedings and with notice of the same 
are pending in the District Court, amounted 
to material irregularity. 19 C L J 258=25 

I C 7f. 

—A finding of fact not based on 
the evidence on the record is revisable. 
In appeal a District Judge reducing 
the claimed amount on the ground that 
the plaintiff had exceeded his 
authority, acts with material irregularity. 

93 P L R 1917. 

— Examining witoe.ss without notice 
to party or pleader-Material irregularity. 

22 I C 407. 

“-“There is no material irregularity 
in the procedure of the lewder Court ih 
dismissing a suit of a decree-holder 
recover money from another decree-holder 
who attached and carried away the money 
lying in Court by the sale of perishable 
property attached before judgment 
by the former who faikd to execute bis 
deerte and thus confirm the p-revious 
aUhchment. 22 Eom I R !467e 


‘’M. 
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C. P. C. (1908) SEC. 115. {Qontd) 

(t) Qmtf&l Qmmds (Contd) 

(•d) laterkl' krefylarity io exercising Juris- 
diction {Gontd) 

—An,- application to ; record satisfac- 
tion of a decree should not be allowed 
'to be withdrawn Oherwise there will 
be a materiai irregularity in the proce- 
dure. ’ 35 M L J 252s51 ! C 411. 

—Omission to. decide a question of 
law and refusal to follow an act of the 
legislature will allow the High Court 
to interfere in revision. 55 i C 55. 

—The attachment of a Provident 
fund against the provisions of s. 4 (1) 
of the Provident Funds Act (IX of 1897) 
is an error of law amounting to an 
usurpation of authority in violation of 
the statute. 46 Gal 962=24 C W N 288=5i 

I C 439. 

—Omission to decide a material 
question by the Court amounts to a 
material irregularity within s 115 G. P. C„ 

52 i C 992. 

— If an exparte decree is set aside 
on unsustainable grounds, the High 
Court can interfere in revision. IP L T 

69=54 I C 945. 


C. P. C' SEC. 115 (Contd) 

(!) General Grounds iCo7itd) 

(d) Material Irregdlarity in exerclslog^ 

Jurisdiction (Qontd) 

— Omission to mclude one of the 
properities in schedule- Dismissal of petition, 
if valid— ‘Framed’ meaning of — Provision 
for dismissal, if primitive—Interferecce 
in revision. I I W 1058. 

--"Material irregular! t'es Jastifying 
interference in revision, what are— 4 xnd 
Cas 314=18 P W R !909. 

—A Court ^ failing ^ to decide an 
appUca aon acjs with material irregularity. 
It is bound to adjudicate in some form or 
other. A I E 1925 Nag 289=85 I C 179. 

— Court overlooking provisions of a 
Legislative enactment— Material irregularity 
— Eevision il Ind Cas 849. 

—Wrong intepretation of words — Ma- 
terial irregularity— Eevision— 125 P L R 191!. 

—Omission io regard the qualification 
of an obligation created by law and to 
frame a definite issue in connection there 
with— Material irrgularity— Eevision — 95 P 

W R 1911. 


— Dismissal of a suit refusing to 
give an opportunity to amend the plaint 
is a material irregularity in the exerci.se 
of jurisdiction. 1 Pat L T 188=55 I C 445. 

—A Court omitting to found its 
decision upon the basis of the evidence 
on the record, acts with material 
Irregulatity. 56 I C 892. 

— The transfer of cross suits to 
another Court on a party’s application 
without issuing notice to the opponte 
party amounts to material irregularity. 

58 I C 667. 

—If a Judge decides a case without 
considering the law and the evidence on 
the record, he acts with ^ material 
irregularity and the procedmeis illegal 
and is a ground for re/':ion if the 
petitioner has suffered thereby. 47 I 0 
,781=9 L B E 263=12 Bur L T 5. 

' ' .—The High Court , interfered in 
revision when '^the lower court' dismissed 
for default an application for restoration 
of an application for setting aside an 
exparte decree without considering merits 
of the same. 49 I C 745. 

—Materia! irregularity— Adjournment 
to enable plaintiff to piend plaint— 
Failure to do so— Application fo,r further 
time— Dismissal of suit— Eevision against. 

, 4 Pat L J 277. 


— Court overlooking relevant provi- 
sions of an Act— Material irregularity— 
Eevision— 157 P W R !9ll. 

— In a suit for declaration to pass a 
decree for possession is a Material irreg- 
ularity— 199 P LR I9H. 

— In execution sale, if the sa!e-pro“ 
cedure is entirely illegal or^ if there is 
an irregularity in the proceeding causing 
serious loss to the applicant, the 
irregularity can be remedied in revisioiu 
A 1 E 1931 Pat 63 =lnd Bui ( 1931) Pat 
169=130 i C 265. 

—Grounds for erroneous decision on 
point of law — Not material irreguiailty or 
illegality. 17 ! C 371 

See also. 15 I, C. 547 = C, 855; 23 I. 

C. 975, But Contra. !5 1. C. 523^ 

—A finding of fact by an Appellate 
Court without fully considering and 
discussing the evidence for the parties is 
: liable to be set aside even in revision 
‘ under s. 70 of the Punjab Courts Act, 

I IV of 1912 (S. 14 of Act III of 19 4.) 

1 120 P L E 1915=7 P WE 1915=27 I C 593. 

I — G '-ounds for— Killing of higher 
! Courts misunderstood and uiisappiied. 28 

1 I C 282 


—Costs?— Decision ,of Court as to, * '.—Financial Commissioner — ^_Teohnical 
without 'considering the merits— Eevision. ■ irregularly— No .■ substantial ■ failure , ^ of 

S L W 219. I jusliea- A PE (Eev.) 1914=25 I t UU 
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C. P. C. (I908)»SEC. US (CoMd) j 

(I) (jenerai Grounds (Oontd) 

(d) Material Irregularity iu exercising 

Jurisdiction (Go7itcl) 

—An erroneous construction of rules 
made by the High Court regarding costs 
is no ground for revision. A I R 1923 
Pat 90:=3 P L T 814=65 I C 
—There was a material irregularity 
in the procedure when the court gave 
time to the plaintit to produce 
documents after close of the case and 
the next day allowed him to withdrvv 
the suit with liberty to bring a fresh one. 

Bom 682=15 Bom L E 823=21 I C 2J. 

— Grounds for rensioii by fl?gh Court— 
Moral as opposed to legal justice. 37 
Mad 385= 26 I C 181. 

—Clerical error if not rectified under 
s. 152 can be made ground of revision 
A i R 1929 Lah 400. 

—Omission to consider the question 
of estoppel is a material irregularity 
justifying revision. AIR 1921 Lah 60=3L 
J 181=6010 716. 

—Wrong allocation of the onus of 
proof amounts to material irregularity, I 
iustif vine interference in revision AIR 

1921 Lah 166=3 Lah L J 417=64 I C 91. 

— A decision omitting to/ take into 
consideration a inaterial point which 
in the case is revisable 10 L B R 
332=64 I C 251. 
—A Court deciding objections to an 
award without notice to the objector of i 
hearing acts with material 
and its order is liable to 
64 1 C J94. 

Inconsistent conclusions or findings by 
the lower Court can be a ground for 
revision. (1930) M W N 1227. 

Amendment of sale certificate at 
instance of auction-purchaser 
without notice to iudgneut-debtor 
amounts to acting with mate:ial 
irregularity. AIR 1922 Mad 63=16 L W 
769=(1922) M W N 130=65 I C 732. 

to hear a party on the 
mefits without just grounds, is a ground 
for interle'ence in revision, AIR 

1922 Bom 207=24 Bo^ L R 744=47 B 11= 

69 ff C 169. 

When the defendant objects to the 
Valuation of the plaint is a material 
irregularity for the Court to refuse to 
frame an issue and decide it. A I R 1923 
Mad 134=(1922) M W N 692=69 I C 542. 

In a pre-emption suit assuming, 
value for purposes of jurisdiction, 
the market-value at the time of the suit ; 

at the time of the j 


I C. P. C. (1908) SEC. ' li5.(Cow^d) 

(t) lieneral Groiiiids (Contd) 

(d) Material Irregsilarity ii exercisinf 

Jufisdktioii (OGfM) 

■ sale is a material irregularity and revision 
lies. AIR 1924 Lah 380=69 I C 650« 

— Where instead of allowing 
additional evidence under 0. XLl, r,27, 
Civil Procedure Code an Appellate Court 
remands tne case for retrial, the ii re- 
gularity in procedure is not mateJal 
31 M L T 182 (H G)=16 L W 515=69 : 

I C 826. 

—An appointment of a guardian ad 
litem of the defendant alleged to be of 
uuLOund mind only after examining him 
by the court is a materia! irregularity. A I 
R 1922 Cr 1, 86=70 1*C 307. 

—Remand of ' the whole,, case, by an 
Appellate Court after a finding on one 
issue only amounts to material irregularity, 
A I R 1923 Mad 113=16 L W 593=30 M L 
T 314= 70 I, C,m 

—An order of ,a Sub- Judge on an 
election petition can be revised if lie has 
acted with material irregularity or illegal- 
ity. A I R 1923 Mad 360=44 ,M L • J 161=82 
M L T 114=(1923)- M W N 78=17 L W 
656=70 I C 987, 

—If in an erroneous view of law as 
to limitation Court shuts ^ out evidence 
offered, it acts with material irregalarity 
justify.'ng revision. AIR 1921 Cal 251=48 
G 119=60 I C.80C 

—Misconstruction of a material docu- 
ment and omission to , consider' the other 
evidence on the record is a sufficient gioand 
for interference in revision. L R 4 A 248 Rev. 

—Court helping arbitrators with ad- 
vice and orders when they came to it in 
difficulty is not irregularity. 28 P R 1916 
=11 P W R 19i6=3l i C 700, 

—An appellate court not deciding a 
question of limitation that has not ' been 

■ passe 1 before it, does not act with material 

ir.egJarity, 42 I C 536. , 

—The' omission to state, the, formal, 
defects which justify an order for per- 
m'ssion to withdraw a suit with liberty 
to bring a fresh suity amounts to a mater- 
ial irregularity within the meaning of S 

■ 115 of the C. P. Code 11 S. L R 90=19 

' Cr. L J 330=43 I C '.146 

—Where an enquiry is ordered for 
later profits without specific notice to the 
op^.)osite party:,, it is competent to the High 
Ccirt to .interfere under S 115 of the C. 

P. Code. .43 I e 458. 

— Irreg'ularity in the proceedings of 
the arbitrators is no Ground for revision 
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C. E C, ( I90S ) SEX. 1 15 

{1) ismml Grounds iConid) 

(dU Material Irregularity ia exercising Jurisdic- 
tion (Conid) 

of decree on an^'award but iiTegularitj 
in the proceedings of the court is 
necessary../' , , , 45 ! C ^47. 

—Disregarding point going to. the, 
very, root of the, matter. 12'! C 623. 

— See also 12 I C 53. 

—Grounds for-Lower appellate 
Courts^ judgment sketchy — If sufficient 1 3 

i C 102. 

—Material Irregularity-Distinction 
between Contract and bailment not consi- 
dered by lower court. 15 1C 431. 

—No Prejudice to applicant— No 
Interference. 15 At J 642. 

— Decision on application of Tran'^fer 
of Property Act, not in force in Punjab 
is not vitiated with material irregalai ity. 
AIR 1928 Lab 140=9 Lab 308=10 Lab L J 
51=29 P L R42=I06!C 901. 

—Failure to take cognizpnoe of im- 
portant points is good ground for revision, 
AIR 1928 Lah 299=29 P L R 633=1 L T 
40 Lah 20=106 ! C 226. 

— Not considering material evidence 
being material irregularity is open to revi- 
sion AIR 1927 Rang 302=6 Bur L J 147 

= 104 ! C 321. 

—Failure to consider material evidence 
is material irregularity and hence open to 
revision. AIR 1927 Rang 283=6 .Bur L 
J 152=104 ! C 316. 

— A Court without looking to the 
provisions of 0. XXXIII C. P. C« and 
rejecting a pauper application of a minor 
piaintiffi, acted with material irregularity 
AIR 1929 Lah 746=Ind Rul (1930) Lah 
221=121 I C 3S!. 

—Failure to take into account a 
'.material fact is a ground for interference in 
revision but a wrong decision is not. 39 

I C 424. 

—An order releasing a surety on the 
Jdeath of principal debtor was held to be 
niiaterially irregular and so .could be set 
/aside in revis.ion because the liability of a 
surety to prevent attachment before judg- 
ment enures up to execution. 41 Bom 402= 

19 Bom L R 112=39 I C 88. 

.—Failure io apply law is a ground 
for Tevisiori. , 35 I C 426 =10 Bur L T 29. 

, — An appellate court not dealing wuth 
,,a„ point of iimitation arising in a case in 
«its judgment, does not act with material 
irregularity. 3 L W 176=32 1 C 785. ! 

.—Dismissal of an application for ,ad- ! 
journment for producing evidence though j 
certain objections' to the award' were filed 1 


C. R C. (1908) SEC. !t5 (Contd) 

(I) Genera! Grounds 
(d) Material Irregularity in exercising 

Jurisdiction (Contd) 

within time and passing a decree in the 
terms of the aws rd on\he ground that no 
evidence is produced by the objector am^ 
ounts to a material irregularity, 14 A L J 

425=33 I C 30. 

-y Material irregularity -Execution sale 
— Setting aside — Order against judgment - 
debtor to p!‘y poundage without giving 
him notice — Revision— Interference. 3 L 
W 105=(1916} 1 M W N109=33 ! C 235. 

—Jurisdiction — Action in excess of- 
Order of Dt. Court susnending— Mahant 
of a public religious endowment, iu the 
absence of suit under S. 92 G. P. C — B,evi- 
si5n. 16 A L J 742. 

— Ac unnecessary amendment of 
decree is a material irregularity. f6 

1C 933. 

— The discretion of a judge in granting 
or refusing leave to institute a suit does 
not involve any question of jurisdiction. 

17 I C 400=12 MIT 359. 

— ;A judge acted with material irregu- 
larity in refusing to pass a preliminary 
decree in accordance with his decision on 
some issues in a suit for mesne profits, 37 
Bom 60=14 Bom L R 916=17 I C 637. 

— The interlocutory orders of subor- 
dinate courts can be revised by the High 
Court when mateiiai irregularities in pro- 
cedure are patent C P C s. 115 and High 
Courts Act, s, 15 give power to the High 
Court to interfere if thereby it will save 
unnecessary expense or delay or multi- 
nlicity of proceedings 29 M L J 53=30 

I C 41. 

' —A sale in contravention of the terms 
of a decree is materially ■ irregular and 
can be set aside in revi.sion. See 16 C L J 

557=16 I C 235. 
i — The low^er court acte«I with mate- 

rial irregularity in holding that a gold- 
sirith to whom gold was given for making 
ornaments and which was lo.st by theft not 
caused by want of proper care, wais 
liable for* the Same. Because the transac- 
tion being one of bailment, he was not 
liable for the loss under s. 148* and 151 
contract Act. 5 Bur L T 1C6=I5 I C 43 L 
—The failure by an Appellate Court 
I under 0 41 r. 25 G F C to frame issue not 
I raised' and tried by the original Court 
is a material irregularity. 16 C W N 424= 

■ 14 I C 627. 

—An erroneous allocation of the 
burden of proof is a material irregularity 
within .''S' '115 "C ,P Code* 4 Bur ■ L T 156 

c.m. 
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C.P. C. (1908) SEC. 115 ('Conirf; C. P. C. (1908) SEC- 115 

(I) General Grounds {Gonidy _ _ | (I) General Grounds (Co/rfd) 

(d) Material Irregularity in :exerdsing Ju- , Material irregularity in exercising 

risdiction (Cont^i) j Jurisdiction (Co«<dJ 


— A conrt, which overlooks the proyi- | 
siGn of a Legislative enactment, commits i 
a material irregulatity. 11 I C 849=4 Bor I 

L .T 18L j 

— 'Exammation of witness without | 
notice to other side — Material irregularity I 

19 C W N 90L ! 

— Transfer o£ suit on application of i 
party without notice to opposite side see i 

18 A L J 351. I 

— Where the Court below has not I 
decided trhe question of limitation which i 
was raised before it, the matter comes | 
within the purview of S 115 of the C P ! 

C, 18 I C 392. j 

■—Entertaining of an application being j 
obviously out of time without deciding | 
the question of limitation amounts to a j 
material irregularily, 19 C W N 970=22 I 
GLJ 589=29 1 C 476 | 

>— Under— Yal nation of property in j 
the proclamation of sale is not a material | 
irregularity and the court has a right to ' 
sell the property even though ^situated 
outside jurisdiction. 29 I C 745. 

—Per Stephen J:— ( Chatter jee, J. 
Contra) In a suit on a promissory note 
the court found that the second defendant 
had no authority to hind the 1st defendant 
and that therefore the question of 
ratification was left undecided as being 
not necessary held that the Court 
did not act with material irregularilv. 

n i C 675: 

—Irregular preparation of the sale 
proclamation or Omission to issue notice 
to settle ^ details to be stated in sale 
proclamation or Failure to promulgate 
order of attachment is an irregularity 
in publishing sale within 0 21 r. 90 0 
PC a sale can be set aside for fraud 
even though the auction purchaser is no 
party to the fraud. An error of a court 
on this point being a question of law is 
not open to rivision. 18 1 C 715 


—Where the Court disregards some 
provision of law, and has not applied its 
mind to that provision, then there is 
ground for revision. A i R 1924 Bang 349 
=2 B 202=82 ! C 638. 


— JJecision under serions error c 
procedure is raateriah irregularity. A I 
1927 Bang 134=6 Bur L J 16=101 1 C 20 

• Ovorruliug an objection as to th 

jiidicial misconduct on the part of a 
arbitrator without inquiry and witbon 
admitting proper evidence is ma^erh 
irregularity. 22 Q L J 237=3| I'c 33. 


I 


—An error of law is not, ,a , matemi 
irregularity and is no'' ground' for' revision. 
66 'P^E' 1915=140'P 1915=31 I', C,:;80. 

— Where there is no irregularity or 
want of jurisdiction, the order of the 
lower Court even if erroneous, cannot 
be disturbed in rivision. 110 C 238. 

—If the lower Courts have thrown 
out the plaintiff’s suit on a question 
not arising in the case ^ and having 
referred to certain provisions of law 
which had no application to it, revision 
will lie. A I R 1929 l 4 ah 294=Ind Rut 
(1929) Lah 061=117 ! C 229. 

— A Judge arriving at a decision by 
following an obsolete rulings acts with 
material irregularity. AIR 1929 Lah 824= 
11 Lah L J 491=lncl Rui (1929) Lah 640= 

ill I C 96. 

—if on the dismissal of an applica- 
tion under 0. TX r. 9, a second applicetion 
for restoration is also dismissed without 
hearing the applicant it amounts to a 
material irregularity in the procedure. 
AIR 1929 Lah 878=Ind Rul (1929) Lah 
732=117 I C-908. 

—Where by an error of law the 
Court excludes the main evidence in the 
case from consideration then there Is 
material irregularity in the exercise of 
jurisdiction. A IR 1930 Lahd77s Ind' Bui 
(1929) Lah 881=119 I C 411. 

—Granting instalment 'is matter of 
discretion Omission to give^ reasons is 
irreguiarity but no rivision lies on that 
ground. A I R 1925 All 218= L R 5 A 784 
Civ=83 I C I3J. 

—Failure to decide the claim as laid 
and deciding it on other grounds not laid; 
is irregularity and hence revision lies. A I 
R 1921 Sind 159=16 S L R 207 iF B)=83 I 

:C I6i. 

—Ignoring rule of estoppel is material 
irregularity. AIR 1921 Sind 159=16 S L 
R 2^7=83 I C 366. 


—Deriding issue not arising out 
of pleading is irregularity and ^ hence 
revision lies. AIR 1921 Sind 159 (P B) 

, .=16 S L R 207=83 I C 366. 

—Effect of a prior decision not consi- 
dered is a good ground for revision. A I 
R.1925 Raiig 37=]LBur, L J 127=84 'l C 199. 


, — iJimuaiion lor setting aside ex parte 
decree not' ■ considered— Revision lies. A I 
R 1924 Pat 36=4 P L T 545=84 I C 1028. 
—Revision does not He simply on a 
clecisjon as to limitation although the case 
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C. f, e: (1108) SEC, 1 1 5 (Coutd) 

(I) General riroiiiids (Cojii?<4) 

(cl) Materiarirfegelarlty'.iii exercisiiif Jiirlsdi- 

ction {Contd) 

is_not decided .on a. qnestion of fact. It 
will .lie only when the Court has acted 
with material, irregularity. ^ A J II 1.930 Lah 
112=Irid Rill (1930) Lah 475=123 I C 571. 

: -“Where the ' order of' the lower 

Appellate Court over- loo,ks the question 
of lirivitation hi deciding the appeal a revi- 
sion will He. A I E 1929 Bang 304=Ind Rul 
(1930) Rang 196=124 I C 260. 

~~ 'Where a Court having power to eli- 
te r t ai n an applicat ion re j e ct sit on in e r i f s — 
Court caipnot be said to have acted with 
material irregularity only because no de- 
tailed reasons are given for its view. ■ A 1 
B 1930 All 8Si=Iiid Rul (1930) All 722 

= 125 I C 578. 

— .All errc neons decision is no ground 
for revision. AIR 1930 All 702=(1930) "A 
L.'J 1043=132 I C 33. 

^ — II: tlie lower " CourCs method ■ of 
aiiving the conclusion is irregular 
ami 'CiCppoint at issue is misconcieved there 
j;s sunioient ground for High CoiirCs inter- 
fumnce in revision. A I il 19'i0 Bang 214 
=7 R 300;=ind Rul ' (1929) Rang 303=11*1 

2 C 749, 

^ —Kig.li Court wit! interfere in revision 
if Huj i'-wcr eoiirl, frames is.sues iiot arising 
i,' I be and dismisses an application 

■ I C(n.|jiu{ the issues 'arising in the plaint. 
.. i E '• 9141 Nag 347=Ii.id Rul ll9B0).lSmg 36 

, =120 I C 404. 

— Xs) revisim.) lie.son a mistake of law 
e;;„.n c.s rni'ards limitation A IB 1930 Nag 
9/:rhj(j RdI (1930 Xag46r|20l C 414. 

— i.lovisjof] lies on ilndings of facts 
ah orrpf'rlv .‘irrived at. A 1 R 1929 Cal 
7'9rA,!,f,i Bui (li;30) Cai 35=33 C W N 569 

= 129 1 C 431. 

--Vrbere a (Bourt has overlooked the 
canon of inter prelatiou that any statutory 
pru.viKion in the n.ature of a tax^ition 
ci‘..nie Should be inieiq.'roted Uler.iliy in 
Invoui' of the subject the Tiigli Court will 
interfere, in revision. .A I'R 1929 .Rang 
210=iml Riii Rang 58=120 i C 698. 

— Revision lies in a matter of proce- 
dure yheiVQ the Court has acted with 
mattodal irregoilarifcy l\y granting leave to 
amend a plaint, where such leave should 
nut Have lieen granted. A I R 1930 Mad 
322=30 L 'W 557=1 nd : Rul (1930) Mad 87 

’■ = 120 I C 887, 

— T.he Court had acted with materi;,{,l 
irregularity in disinisHing a suit by a Sheban 
o-i e,n nlu': ris non uKiiniainabie because the 
was ifi his personal capacity as 
found from the heading of lim {dmlnt 

di. <Sl. (l) Wir (Si) 


m 

C. P. C. (1908) SEC. 115 (CWcO 

(1) General Grounds (Contd) 

(cl) Material Irregularity in exercising • 

Jurisdiction (Contd) 

when In reality it was in the representative 
capacity as was disclosed from tiie body 
of it. 9 hid Cas 132. 

““An error of law not connected with 
jurisdiction is net a ground for revision 
under s. 115 CPC. 9 0 C Ii7«. 

-—There is no material irregularity 
where a court held that the rnarldng of 
the ballot papers by the polling otlceis 
secretly and without allowing the 
candidates or their agents to see how 
the marks were made was in contra- 
vention of r. 15 of the rules under Madras 
ActV of 1920 s. 303 (21 (b) for the conduct 
of elections. A I R 1929 Mad 257=Ind Rul 
(1929) Mad 897 (1927) M W N 838=119 

I C 145. 

— A mistake of law commited by the 
court not properly hearing the case is a 
ground for revision but merely because a 
mistake of law has been made while 
deciding a case is no ground for it. 31 

Mad 458. 

— lAdkire to adjudicate on a question 
before it, is a ground for revision. A I R 
1929 All 683= ind Rul (1929) All 1099= 
(1929) A L J 961 = 119 I C 859. 

— Failure by the Appellate Court to 
frame a material issue not raised and 
tried by the lower court lis a material 
iriegulariiv within s. 115 C P G, 16 C 

W N 424. 

— Wrongly placing burdeii of proof 
is a material irregularity. SI ind Cas 774. 

—The dismissal of an objection of 
the judgment-debtor under 0. XX f, r. 90, 
ivifchout allowing him to prove the «ame 
i.« a material irregularity curable under 
revision. AIR 1929 All 793 rind Rul 
(i.929) Ail- 845=51 A 102B=Ci930i A LJ 

97=1 SS I C.J89.. 

—To hold a de nvo trial from/ the 
1 ])ognnning cf a case by tlie c^jourt : to which . 
' if is transferred after passiong ■ of the 
prcdhniuary ■ decree for accounts ' is a 
malerial irregularity. AI R 1929 Lah 
; 107=Iud Rul (1929/ Lah 793=113 ! C 537. 

) —The High Court should interfere 
' in revision when the lower court has 
I invented an unwarranted rule of 
I procedure in deciding a case. A I R 
: 1929 All .593=Iiid Rul ^ (1929) Ail 951=51 
i A 910=(1929) A L J 769=119 I C lOJ. 

I —A court should see that an 

: eiofd/oii iudd figabist law would have been 
, diiurrctiily i‘e.sulted if the irregularity 
liiki lioi oecared, and than ^ it should sat 
. it aside, otherwise there will be a material 
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C. P. C, (1908) SEC» H5 (ConH) 

(S) General Grounds :(Gow«t^) 

(d) Material Irregularity In exercising 
Jurisdiction (Contd) 


C- P. C. (1908) SEC. 113 (Contd). 

(i) General Grouiicls (CowlfO. : . 

(d) Material Irregularity to. exercising , , 

Jurisdlclioi (Oontd) 



irref^ularity. k I B 1929 Mad 257=Iiid 
RulWf MacV897<1927)M W N 8:^=n9 

—A court acts witli material irregu- 
larity if it fails to record a findiiig 
that ends of Justic requires its , 

interference in supreseding the arbitration | 
even though it has inherent jurisdiction j 
Vo Ao so under s. 151 C P 0. A I R 1929 
All 743=Iud Rul (1930) All 283 =d1 A | 
1010=(19291 A L J 918=122 I C 685. | 
—Rent decree executed as money- 1 
decree lor want of proper parties, j 
Attachment and sale proclamation issued j 
simulta-neously Judgment-debtor without i 
notice under 0. XXI, r. 66, encumbrance ! 
not mentioned in the proclamation, 
glaringly low price fetched inadequaie. 
Such irregularities made this a fit case for 
High Court to interfere in revision. 
A I B 1929 Pat 588=Ind Bui (1980) Pat 
289=123 I C 61 
—Where though the plaint has a 
defective signature or no signature neither 
the District Munsif (under s. 73, Tillage 
Court’s Act) nor High Court will 
interfere unless the irregularity has 
resulted in somejspecific prejudice. AIR 

1929 Mad 790=Ind Rul (1930) Mad 495=30 

LW 499=123 1 0351. 
—Placing the burden of proof on a 
wrong party is a ground for revision. 
Entire misunderstanding law on the 
subject is also a ground for it. AIR 

1930 Lah 572=31 P L R 284=Tnd Bui 

(1931) Lah 8=128 ! C 56. 

— A mere technical irregularity is no 
ground • for revision. A court upon the 
transfer of territorial jurisdiction, dealing 
with a ca?e without a forma order even 
• though it had jurisdiction over the place 
where the cause of action of the suit 
arose, commits only a technical irregularity. 
AIR 1930 Mad 528=52 Mad 378=59 M L 
J 102=32 L W 329=Ind Rul (1931) Mad 
496=131 I C 160. 
— Misconstruction of section is not 
question of jurisdiction. AIR 1928 Mad 
983=1928 M W N 479=112 ! C 608 
—An erroneous decision on a question 
of law is not open to revision. 11 N L 
R 99=29 I C 740. 
— Error of law or fact is no ground 
for revision. AIR 1929 All 593=(1929j 
A L J 769=51 A 910=Ind Rul (1929) Ail 
951=119 I C 103. 
— Judicial proceedings— Order settling 
terms of sale proclamation— Revision — 
• High Court— Jurisdiction. 1 Pat L W ill 
* (P. B,) 2 Fat L J 130 =37 i Q 872. 


—The High Court coiilcl interfere 
with a quest ion of law or fact wrongly 
cleciiicd by the lower <iourt only when a 
question of jurisdiction was involved 
tiierein. 16 A L J 717=40 A 674=48 I C 14* 

—The High Court will not interfere 
simply on technical legal error of the 
lower court. 59 P W R 1912=120 P ■ 

1912=13 !nd Cas 720. 

— An error of law is not a ground for 
revision. 5 Pat L J 263=1 Pat L T' *701=56 

I C 983. 

— An erroneous decision of fact or law 
if it involves a question of procedure 
and iurisdiction, is revisable. 4 Pat L J 

265=50 I C 62. 

—Erroneous decision on question 
of law — Revision powers of— 8 S L R 

190=27 I C 371. 

— Erroneous decision on a Question 
of law and fact,— No revision, 7 Bur L T 
95=23 I C 975. 

—An error of law in returning a 
plaint to he presented to the proper court 
is not revisable. 16 A L J 535=46 I C 99. 

—Where substantial justice, has been 
done, the (Dhief Court will not interfere 
in revision in spite of an erroneous decision 
by the Lower Court, 49 1C 311. 

—All error in a conclusion of law is 
no ground for revision under S. 115 of 
the C, P. Code. 12 S L R 59=49 I C 160. 

— Error of law is no ground ^ for 
interference under S. 115 of the C P. 
Code or S. 107 of the Government of India 
Act. 35 M L J 604=24 M L T 48i=(l918) 

, M W N 716=8 L W 592=48 I C 31. 

— A High Court cannot interfere under 
S. 115 of the 0. P. Code wdth a .decision 
on '.a, hiw. 4,8 I C 6I4.", 

— A result arrived at after following 
a High Court ruling is revisable under 
s. 115 0 P C if it is illegjd or materially 

irregular. AIR 1929 111 593=(1929) 

L J 769=51 A 910=Ind Rul (1929), All 951 

= 119 I C .103. 

—A Court;, summarily dismissing nn 
applicatio,!! for leave .to sue , a' .Receiver 
acts with .material -.irregularity , in. .the 
exercise of its jurisdictiou, A High., Court 
is entitled in the exercise of its powers 
of superintendence under , S.,107 of , the 
Government of India Act to correct and 
supervise Subordinate Couris wiienever 
they appear to have wrongly exercised 
their inherent powers. (1918) Pat 337=4 
P L J 20=47 I t 719, 
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C. P.G. (1908) SEC. >15 (Corfd) 

(I) General Grounds {Contd) 

(d) Material Irrejularity in exercising Juris- 

dictiofi (Contd) 

—Where the misunderstanding of the 
law by the lower Court has resulted m a 
totally erroneous decision,' - there is 
■; sufficient ground for interference m revi 
.Sion. 146 W B 1918=46 I C lit 

—An error of law in receiving an 
additional evidence by an appellate court 
is not a ground for 5 P-it ij ^ 

263=56 1 V voa, 

—A wrong decision of a question of 
limitation is no ground for interference in 
revision. ^ 

—The High Court Will not interfere 
under S. 115 C. P. G. with a mere error ot 
law, 54 1 C 737 

—The dismissal of a suit in Avhich a 
Gommissiouer is appointed before a report 
is made by the Commissioner is a 
material irregularity with s. 115 0, B* 

54 I C 5)3. 

— The assessment of rent a Reve- 
nue Court having jurisdiction under S. 
105 of the B. T, Act, Will not allow the 
High Court to interfere in revision. 

T 5] 1 C 411. 

—The fact that a wrong issue was 
tried by the Pres. S.n. C. Court or 
that the burdon of proof was placed on 
the other party or that the decision w.is 
without any support of evidence is- no 
ground for rovision unless the question 
of jurisdiction is involved. 23 C W N 

759=52 I C 767. 

A mere wrong decision on a 

question of law is not a ground for revi- 
sion under S. 115 of the G H Code. 

52 1 C 64t. 

—The High Court has no power to 
consider whether a partacular— order is 
right or wrong in the exercise of its 
revisional ' powers, 30,' C L J 64=52 I C 4, 

—Interference in entertaining claim 
'hiidpr 0 21 R 58 C. P. 0. ill cases ^not 

coming under that rule. 23 P W R 1918 
coming unuL. ^53 p , r 1918=44 I C m. 

' —In case of an Erroneous decision 

of question' of law-High Court not to 

..interfere.,, 

■—The .order of a lower Court even 
though' improper, and irregular is not 

rem^ble under a 115 if it does not 
court's iurisdiotiou _ 2J I w MUj 

error of law uofc^ aftectiug the 

jurisdiotioa of the Court is “ot ‘V 
for revision under s. Hu.C. 1 C 

S 13!06=20 C L J 1D8=:24 ! C 2t>9. 


C. P. C. (1908) SEC. 115 ( Gould) 

(\) General Grounds (Gontd) 

(d) Material Irregularity inlexercising 

Jurisdiction (Gontd) 

An erroneous decision on a question 

of limitation by a court having power to 
decide that question is not one for inter- 
ference under S. 115, C. P Code. 16 M h 
T 438=1 L W 855=25 I C 647; see also ID 
M L T 24=3 L W 36=32 I G 3. 
—An erroneous decision on a 
quesUon of law k no^a^ground for ^revi- 

— The High Court has power to 
interfere, under s, 622 of the Code 
of 1877 with an order 
of sale and set aside the order. 2 m 264. 

—Erroneous decision on a question of 
law is no ground for revision it the 
Court had jurisdiction to try ^be case. 
AIR 1926 Oudh 31=90 I 0 430j See 

also AIR 1926 Oudh 80=90 I C 173. 

— Revision lies when numerous and 
various mistakes are committed. A i K 
1925 Mad 614=48 M L .1^^268=21 L^W 

Wrong procedure Is no ground 

for revision if substantial justice is done. 
AIR 1926 Cal 245=86 I G 758^836 also 
air 1925 Gal 1223=83 I G 730. 

—A Court can constrae its own 
order and the High* Court would not 
interfere if there is ^ / S 

1925 Pat 318=3 Pat L R Civ I00=b P L 1 
481=1192.5) Pat 4=86 1 C lOl. 

— Misapplication of law is 
of revision A 1J& 1927 ^ 7 ! 

—Misapplication ot law is no ground 
for revision AIR 1927 All 5'?3=109 I C 76. 

—Mistake of law is no ground fot 
revision AIR 1927 3jah 862=100 i G 3. 

—Misunderstanding the proper rule 
though justice is done, is not a neces^ry 
syround for revision, AIR 1926 

fSS h w 443= (1926) M w N 713=9t 

I C 

' — An erroneous decision on ^ a point 
of law is not a ground foi' revision. A I 

—Decision under an _ error ^ of laW 
cannot be interfeved with in ^’ormoii. 95 

i C 838 tval/* 

—Dower Court deciding wrongly that 
the suit is barred by iimitatmn or on 
the principle of res- j'^dicala— High Oouit 

will not interfere. A I R 192G T.ali 355=93 

I C 

—A revision does not lie against a 

” “r&nirfGsiJra,! 


MSAfS ALL INDIA CONSOLIDATED CIYIL DIGEST 1111-^-1134 


• if6l 

• 147 

C. P. C. (1908) SEC, 115 {Contd) 

(I) General Grounds {Qoyitd) 

(d) Materia! Irregularity iu exercising 

Jurisdiction -(Co/i^c^) 

—A wrong decision as to limitation 
or as to res -judicata ^ or an erroneous 
construction of the sections of an act or 
the documentary evidence wrongly 

excluded or misunderstood is net a 
sufficient ground for revision. A I E 1924 
Cal 493=28 C W N 292=80 I C 205. 

—Gross errors of law are not revisabie 
under s, 115. AIR 1924 Ail 691=L R 
5 A 252 Civ=78 I C 434 

— An error of law is no ground for 
revision unless a question of jurisdiction 
is involved. 18 A L J 373=58 I C 182. 

—An error of law is no ground 

for interference in revision unless a 
question of jurisdiction is involved. 4 
Pat L J 340=5! I C 873, 

— No interference iu revision on an 
erroneous decision on a question of law 
if substantiiil justice is done, (1914) 
MW N 792=25 i C 927. 

—The High Court does not interfere 
in revision on mere errors of procedure 
or^ technical defects. An order giving 
effect to an agreement prohibited bj 
law can be set aside in revision. 37 Mad 
385=26 i C !81. 

—The High Court should not 
interfere in i evision on mere Technicalities 
of procedure serving at the expense uf 
manifest justice. AIR 1926 Pat 218=5 
Pat 361=7 P L T 313=(1926) Pat 49=93 

! C 939, 

^Aii alleged wrong view of law by 
the Appellate Court regarding the correct 
provision of the Court Pees Act 
applicable to the suit, is not a ground for 
interference in revision. A 1 R 1922 
Nag 264=71 ! C 31. 

—Erroneous decision on point of law 
Will •not attract application of s 115. 
A I E 1923 All 465 (2)=7! I C 472. 

—A decision on an erroneous view 
of the Law of Limitation, arrived at by 
Court with jurisdiction, cannot be revised 
under s. 115. AIR 1924 Pat 37=2 Pat 
600=4 P L T 491=1 Pat L R 361=75 I C 430. 

— Errors in conclusion of law or 
fact not involving questions of jurisdiction 
' are not open to correction in revision 
30 PL R 230= JU I c' 539^ 
—Error ^ of law involving question 
lurisdictioii can be a ground for 


iWI 


of 


revision. A I R 1928 Bom 548=30 Bom 
V . E R 1391=I|'2 I C 734. 

_ “Pinding of fact not on due 

coudifieratiou on law is open to revision, 
A I R lOio Mad 484-109 I C 695 . 


C. P. C, (1908) SEC. U5 (Oojiid) 

(I) Geoeral Ciroiifids ("Go/df7> 

(dj Material Jrre^^iilarity' in exerdsiiif 

Jorisclictioii (Cow'c/) 

—Misapplication of law caunot be 
ground 'for revision. AIR 1927 Cal 
965=46 C L J 527= 106 I C 85h 

—Mistake of liW is no poifit for 
reyisiem. A I R 1928 Lili 1OJ=I0§ I C M 
Misconstruction of law on point of 
liniiuition is not, abnie ground for revisioiu 
AIR 1928 (Jal 202=32 U W N 9-S=l0» 

I C 56 L. 

— Error of law is no gnMind Ln- 
revision. A I R 1927 Cai 9:i8=4lj C Ij.*! 

182=31 0 W N 818=103 I C ‘Ulh 

, — A mere question oi‘ inlernrcmii ; 
of ihe words in a document is n-u >i 
.ground for revision. A I R C I 

2G9=S0 i C 31.^. 

— A wrong decision by ;i cor.' bo, 
jurisdiction is not a gr‘'^a nd for JV'. :C- 

7.3 I C 373. 

—High Court will not iiiiorfoi'c; i?i 
revision, on, mere gronocl of wrot g 
but want of jurisdiction is a gicnj g'risnu'i 
for revision. 'A 1 R 192:1 Ibicy 199=1 
R 265=76 I C 

■ — Per Coxe { ..Per Ten in;. n 
disse.ntiag' ) Tho^ lllgli Court n-d) inPu’- 
fere i.n revision in the ca^^e of an error uf 
law. A summary ejection for an 
application to deposit money to sa\'e saie 
by a ^purchaser of the Imiding in, 
executioir . of a rent decree was ii mere 
error of law. I! fnd Qih 121. 

—An error of law is no ground for 
revision 45 Cal 519=26 C L J 325=22 C W 
N 440=42 I C 711. 

—An error of law i.s no gorimd for 
interference in revision 16 A L J 441=41 

i C 761. 

— Axourt cannot cxteiui ihc time 
hxec! by. its decree for perform .inoe of uu 
act, when there is a provision for dis 3 ius.sai 
of suit on default. 40 All 579=] (> A L J 

625=47 I C 4, 

-^Interferenco with extradict ion order 
when statutory condition imt rompiied 
with, 41 Cai 400=18 C W N 869=21 I C 9fi. 

—An error of law eomnuttod by I9,j 
lower Court dues not furnish a.nv gmumi 
for interference in revisioi* umlo’" A. Ill 
0 P Code 3 0 L J 459=37 I C If. 

— Anerro- ncous decision is no ground 
tor interference in revision. (r 

—Even where the Cower Omivi has 
committed an ciTor of law tim 
Courti will nu’i interfere in re- vision. 2:1 

C h d 557=34 I CM. 
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C. P. c. (1908) SEC.-ilS '( GomVQ 

(I) General Groiifids (Cordd) 

(d) Matefial Irref alarily In, exerciswf 

Jariscliction (Oonid) 

—Error of iaw. on tlie -ground^ of 
Eiitation is. no, ground for revision. 32 

! C 982. 

, — Error of law— interferenee. 31 I C 80. 

—The, erroneous decision of the Full 
' Bench of P. es. .Sill, 0 Court on the ques* 
tioii of iiuiitiition is not open to revision, 
IT M L T,24::3 L W ,36:^32 I C 3. 

, —Error of law— interference in revi- 
sion— Kot justified 12 M, ,tj T .2lU=(i912) 
M W N 993=16 1 C 405. 

■ , —Ea vision it lies against an e.r*roneous 
view of law. 15 M L J 98. 

— A wrong decision 0,0 a question of 
Hes judicata would ordinarily not be a 
ground for interference in revision under 
S 115 G P C=I5 I C 33. 

— x\'o interference when substantial 
justice is done thougli findings are not clear 
13 A.’'L'.J 683 =29 i C i008. 

— Error of law— Ko revision 4 Bur L 
T 142=12 I C 855. but see 21 iVf C J KJifi 
= 10 M L T 269=(.191i) 2 M W ,N 253=12 

I C 250 

— Till scon struct ion ofS 87 Negotiable- 
lustriinieots Act is no gTOUi.i,d for revision. 

12 I C 138. 

— The revisional povver of the High 
|;Court is not meant to correct ,a mere error 
"of a questio,o of fact or huv but is confined 
to tlie question , of j.urlsdiction. A i R 
1930 ,Ai,i 168=(1929)' A h J 1157=Ind 
Eul (1930) All 526=124 I C 478. 

—Error of law or error of fact is no 
ground for iuter.fering in revision. A I R 
1929 Cai.831=lndvRiil (1930) ^ Cai ■498=11) 

1 C 2?4. 

—An erro'iieoiLS decision on an issue 
• is , no ground for revision when the suit 
is pending A I E 1929 Rang 27U=Ind 
. Rul (193(}} Tiang. 314=126 I C 538. 

—The. fact that the Go,url makes a 
mistake' in law is iiot sufficient, to 'warrant 
High Goiirt’s -powder in revision. AIR 
1929 Rang 187=Ind, Eul (1929) Rang 317=1 19 

iC 749. 

— The error in ln>ldiug that period was 
-inclusive of the first d:iy without any error 
in coin]>uiaiion of lirnilation is an ciT.;r 
(sf law and is not sufiifieot nroiind for 
■iv vision. A I E 1022 Pat dOS." URion an 
irregular procedure (d the. Caart below 
<l>es not cause injnsticc l£igh Go irt will 
not interfere in revision. I R 1922 Alad 
63=(I922) M W M mhUl L Tirbfm 

■ 1 C 732. 


C. P. C. (1908) SEC. 115 (Gor^yj 

(i) General Grounds (Go?itd) 

(d) MateriallrrefiilarEy in exercising Juris- 
diction {Coritd) 

—Irregularity in the orders of the 
lower court is not a necessary ground for 
revision, ' 24 '0 133. 

—Failure to comply with Rule 98 of 
the .Presidency Small Cause Court Rules is 
a ground for revision 10 M L T 163=12 

1C 9'7. 

— Error of law or of fact is no 
ground for revision 10 M L T 164=21 i\I B 
J 824=11 I C 835, 

— Misappreciation of evidence is not a 
ground for revision the Civil Procedure 
Code 1903 is applicable to Berar and Cent- 
ral Provinces. 6 N L R 49=6 !nd Gas 429 . 

— Interfereuce of a District Judge 
With judgment of Muiisiff on question of 
law is a ground for revision 9 C W N 492 . 

—In the case of dismissal of a suit as 
time barred, revision lies to the High Court 
only on the grounds mentioned in s 622 G 
P C 1882 A W N 1885 32. Erroneous 
decision by appellate Court as to jurisdi- 
ction of lower Court — Revision— 45 cP L 
R 1911=4 P R 1911=26 PW LI 1911=9 

— Ind Cas 674. 

— High Court w’ill interfere in revision 
where it is satisfied that the order of 
the Itover court was not supported by any 
consideration of justice or by any provision 
of law. AIR 1931 Cal 268=34 G W N 
578=Ind Rul (P‘30) Cal 853=127 I C 45§. 

— Lowmr Court not inquiring into 
question of limitation 1 9 I C 425. 

! —Error of law committed by lower 
Court— Const ruction of a statute— 18 C 
W N 1290=21- C L J 187=27 ! C 235. 

—Order retiiniiiig a plaint for 
an,iendment— Party -re fuses to amend- 
Order of Court without Jariscliction- 
Proper Course to reject plaint or di uiss 
suit 24 M L J 455=1913 AI WN 399=19 

f C 672. 

—High . .Court— iaterfere,nce— 'Rejec- 
tion by lower ■ Court ,011 the f , ound 
of limitation, 10 ■ M 'L T 281, =(1911) 2 
M W N 239=21' M L J 1020 =12 I G '75. 

—Judge' unaware of e-vistenoe of 
diS'Cretionary ■ power — Interference' 12 

1 c mi, 

—For the sake of subsiafitiil JiLstici?, 
an' error of law commlttefl l>y the Court 
ill allowing -uncertified',, payment to be 
, proved in execution will b-c a cause for 
interference in revi-.. siou-- ■■■ IJ i .C 2lv 
—Erroneous decision of the Lower 
Court, whether revisable 15 A! L T 
. 98=22 1 C 193. 
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C. P, C. (I98S) SEC. 115 (Contd) 

(I) General Grounds {Contd) 

(d) Material Irregularity in exercising 

Jurisdiction (Contd) 

«^Pa,ssiEig a decree witb-out deciding 
on tbe question of limitation is a grouna 
Knf. Q T»»ir*Anf)f dftciisiou on tine 


IIII4 

"Iff 


for revision but a wrong 

question is not, 22 G L J 564=33 I C 346. 

-Maintainability .of a suit against 
a carrier without a notice under s lu or 
the Carriers Act is a question ox law^ ana 

aTc'5i9S7“o Lrisi L":..??™” i 

procatos on ,»Ua®i c'io? ! 

— ’Judgment of a lower Court can^be | 
upset in revision on a point of 
tion. A I E 1925 Oudh 34=11 0 5j-3=j9 

1 C o4o. 

—Where the Court below has co- 
mmitted an error of law in the construction 
it has put upon s. 108 Civ. _ Pro. Code, 
Revision lies under s. 822 Civ. i ro 

Code 29 0 33. 

— Revision lies where the iuwer 
court's finding is obviously bicorrect. A i 
E 1922 Nag 104=19 N L B 13 U 5 N L 
J 1=67 I C 806. 

— An erroneous order or decision 
is not a ground for interference in 
revision AIR 1929 All 683=1929A L J 
961=Iud Rul (1929) All 1099=119 .1 C 859. 

—When lower court having jurisdiction 
decides point the High Court will not 
interfere with decision on a 
fact though it was wrong A I E 1931 
Mad 83=60 M H J 191=33 L W 168= 
Ind Rul (1931) Mad 353=130 I. C 177. 
Where in the exercise of its discretion 
the lower court has admitted certain 
documents though at a late stage of 
the suit the High Court cannot interfere 
in revision. A 1 R 1930 Pat 603=? ad 
Rule (1931) Pat 66=129 I C 82. 

— Where a finding is arrived at by 
lower court upon evidence on a point 
arising from pleadings— No revision lies. 
AIR 1930 Ail 831=lnd Rul (1930) All 
722=125 I C 578 (2), 

—Company— Balance sheet— -Failure 
of title— Penalty— Interference with 
lower court 37 PER 1914=23 I C 468. 

— xi mistake of fact or law committed 
by the lower court without directing 
its attention to a statutory provision 
will be a ground for revision AIK 
1929 oal 225=49 C L J 51=Iiid Rul a929) 
Cai 362=115 I C 362. 

—The High Court can use its 
re visional powers to correct the errors 
or iliegalitie.s of subordinate Court in 
liroceedings under O. SXI r. 101 A I R 
1931 Cal 385=58 Cal 55=Ind Eui (1931) 
Cai 583=132 I C 631. 


c. P.c. (1908) SEC. U5”(OonJf2; 

(1) General Grounds (Gontd) 

(d) Material Irregularity in exercising 

Jurisdiction {Contd) 

— A mixed question of law and 
fact is not a ground for revision e. 
g. a finding as to whether a government 
pleader is a salaried officer A I B 
1931 Mad 83a 60 M L J-'-S 

168slad Eul (1931) Mad ^53=54 ^ M 627 

—When a Court passes an order under 
a complete misoonoeption of facts it w a 
i proper case for revision. ^ 1 K 1931 

Rtino* 111 (2)=Ind Eul (1931) Rang 

j Rang ill I C 832. 

I —Illegal remand-Under inherent 

powers where a _ specific provision of 
the Code exists is a material iiiegulauty 
iustifying interference in revision. A 1 B 
1931 Mad 79l=(193pM W N 710= Ind 
Eul (1931) Mad 717=fa0 M L J 

Where the lower Court has wrongly 

decided a question of res judicata, the 
High Court cannot mtertere 

of law not affecting jurlsdi- 
( error of limitation ) is 
for revision. ■ 32 P Ij E 
Lah 775=133 I C 439. 
of law not a'ffectiog 


—Error 
ction e, g. 
not ground 
4lO=Ind Rul (1931) 
-Mere error 


jurisdiction is 

A I E 1931 All Gb7=lnd Rul (1931) All 
^ /)14=U3 ! C 4M. 

— Amendment of plaint so as to base 
it on time-barred cause of action is bad 
and High Court will interfere to prevent 
unnecessary „ trial A 'I . E , 

542=33 L W 648 =61 ' M . b J 6l6=,ind 

Rul (1931) Mad 497=i3T I , C 497. 

—There is ■ material ir,regalarity i.f 
a plaint is allowed to be so ameiitled by 
an addition of a barred relief that the , 
whole character of the. suit is charigecl. 
A IE 1931 Mad 542=33 LW ,6f =61 
MLJ 316=Ind R (1931) Mad 737= '1 33 

I C 497. 

—Revision held ' to be compoimit 
where order made without, the conditions 
, specified by 0. 39, r. 6, for making of 
such an order being., satisfied. 33 P h li 
235=134 I C iIB=A,T R 1932 L 51. 

—Omission to issue the notice 
before setting aside sale under O. 21, r. 
92 is a material irregularity., 27 N .L ll 
309=135 I C ,403=1 E 1932 N 3= A I E 
1,932 N 2i=A-L R 1932 N 50 (52-J> 

— There is no , material irregularity 
if the Court in order to fi.x: the valuation 
of property , under 0„ ,21, r,,'66, sets 
forth the values given by^^ two parties 
in the sale proclamation. 36 OWN 347 
(351)=139 I C 225=1 R 1932 C 567s A I R 

1931 C S7i. 
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c. P. C (IfOKj SEC. ll5«(Cow««^J 

(I) ilmenl Gfounis (Contd) 

(il) Material Irfegularity In exercising 

Jisrisdlction ‘(Cowtd) 

■—A wrong decision on a question 
of law or fact is not a ground for revision. 
An order setting aside sale under O. r* 
90 is not open to revision unless the 
question of jurisdiction is involved. 
^ A I R I9J2 A 140. 

— Application under S. 73 (c) CPC 
^ -Q — Order enter' 


154 


in case of a mortgage decree- ^ 

taining— Revisible. ' 33 P L R 975. 

—An order disallowing raterble 
distribution under s. 73 G P C was revsed 
as it was based on a wrong view of 
meaning of “assets held by Court . o 
4 A 516 (517)=1932 A L J 359=138 I C 106 
=I R 1932 A 369=A I R 1932 A 411=A 
L R 1932 A 546. 

— There is material irregularity if the 
Court applies s. 48 (2) C F C in the 
absence of a finding as to fraud of 
judgment-debtor preventing execution of 
the decree within 12 years. 54 A 5io 
(581"2)=597 (604) (E B). 

—When substantial justice ^ is done 
—No interference in revision. 1932 P C 
L 434 (Civ3=138 I C 277=33 P L E 116= 

I E 1932 h 469=A I E 1932 L 305=A L 
R 1932 L 434 (436) (Civ.) 

—When an order is eminently just— 
High Court would be loath to interfere. 

9 0 W N 191=137 I G 151=1 R 1932 N 
222= A I R 1932 0 156=A L R 1932 0 208. 

—When the Court below made an 
order within its jurisdiction, the fact that 
a wrong section of a statute is quoted is 
no ground for revision. 35 L W 57=138 
I C^121=1932 M W N 72 (2)=I R 1932 M 
514=A I R 1932 ' M 223=A L R 1932 

(305-6). 

—Subordinate Court not following 
X,aw— Whether a ground for revision. 

1932 M W N 1338. 

.—Misapplication by ^ subordinate 
Court, of error of la only is not ground 
for interference in revision. 13o I C 231=1 

■ ■ R 1932 A 55=A I R 1932 A 113. 

—There is m.ateriai irregularity ^in 
.dismissing a suit for default by taking 
up the case on a day not fixed for nearing 
1932 A L J 71=137 1 C 263=1 R 1932 ,A 
291= A I R 1932 A166=A L E 1932 A 147 

(l5l-2). 

-Co,nsolidation of suits in .cases which 
have very little in eomrnon and against 
the will of. parties is .materially irre<gul;ir. 

' 13. P L T 726=A I R I9i2 P, 769. 

— ^-ending a suit for trial to the 
wrong Court Is a— Material irregularity. 
35 l/W 64=1932 M W N 53=138 f C 130=1 


C. P. C. (1908) SEC. 115 (Contd) 

(1) Cieneral Grounds {Qontd) 

(d) Material Irregularity in exercising Juris- 
diction (Oontd) 

iiirnmnuA i e i 932 

—An order made under a wrong 

section of a statute is not a 
revision. L W 57. 

—Erroneous decision on a question 
of res-judicata is not a ground for 
33 B E B 1696=135 I C 815=1 B 1939 B 
127=A I E 1932 B 81=A L U 1932 B l55 

(IDl-oj. 

—Irregularity in procedure not a 
ground for interference in revision. 59 b 
fll-Se C W N 530=138 I C 96=1 R 1932 
C 420=A I R 1932 C 441 =A L R 1932 C 696. 

—The rules of procedure do not 
clothe the Court with jurisdiction to 
reject an application of the 

question aHer issue of notice- to the 
opposite party and in making the order 
the Court below acts with materm 
irregularity in the exercise of its 
tion! 54 A 394 (398-9)=A I R 1913 A 11. 

See also 139 I C 15b=l93i^ A R J 
418=1 R 1932 A 534= A I R 1932 A 3^9=A 
L R 1932 A 634 (638). 

—No inttrference in revision on the 
ground of an error as to the application 
of s 19 -'f Limitation Act. 137 I 0 
513 (1)=33 P L R ^'^30=1 R 1932 I 345. 

—Erroneous decision on question of 
limitation without inquiry^ into alleged 
facts bearing on that question is revrsiable. 

! R 1932 L 646. 

—Misapplication of Higli Court ruling 
is an error of law only, and not ground 
for interference in revision. 135 1 C 231 
=1 R 1932 A 55=AI R 1932 A 113. 

:Vn order restoring a suit dismis- 
sed for default can be revised if it ia 
made as a matter of grace aiid without 
sufficient cause. A L R 19.33 L o98=34 I L 
R 88=A I R 1933 L 169=141 I C 188=1 

R 5 L 68' 

—When investigating claims under 
0. 21. r. 58— Court’s failure to go into 
nature of possession by judgineiit-dei>t(jr 

is a Matcvial in-.guVanty-A L E BJSi R 

— An order dismissing an application 
under 0, I ,v 8 made nialatide, should not 
be interfered in revision even thcugh 
the order is wrong. A 
(521)=A ,I R 1933 A 154=144 i C 

—The High Court will not iiderfere 
in revision ■ ' ■ to-'. ■ correct an award on 
technical point if the 

nroper. ■■ A L-.H 1.934 A- B7=2 A Vf .R B5.7. 
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C P, C. (I90S) SEC. IIS (Cd?J^d5) ,. ^ 

(!) General Grounds ('Co?/^l) 

(d) Materiallrregularitv i« exerdng 

Jurisdiction (Co?i^<:9 

—A wrong decision on a point of 
res-jndicata is not a ground for revision 
if thereby icons standi is not denied. A 
L R 19Bb M 848zA I R 193B M 281 (IJ 
=U5 I G 380=1 R 6 M 54 (2). 

— AVhero the lower Court had 

jurisdiciion to determine whether applicant 
Was a panpor, appellate Court cannot 
scrutinize conclusions of law and fact 
unless a question of jurisdiction is 

involved. A L R 1983 S 49 (52)= A I R 
1933 8 63=26 S L M 497. 

— If the view of the court returning a 
plaint for presentation to another court is 
wrong, revision is competent. xl Li R 
1933 L 878 (880j=144 I C 828=1 R 6 L 28, 

■—A wrong order is no ground for 
revision. A L R 1933 L 1252 (1253) = 
AIR 1933 L 327=145 ! C 258. 

— If substantial justice is done, High 
Court is not bound to interfere in 
revision, ALE 1933 A 263 (264)=A 1 R 

19J3 A 924. 

— A wrong decision of a court having 
iurisdiction is no ground for revision. A 
L R 1933 L 1135 (1)=34 P L R 966 
(1)=A I R 1933 L 783=146 I C 505=1 R 

6 L 24J (2j 

— An order enlarging the time for 
payment of costs being contrary to the 
terms of a decree is erroneous in law but 
it is not open to revision if justice is 
nroperlv rendered thereby. A L R 1933 C 
405 (4(}3j=A I R 1933 C 20=36 C W N 
869=140 I C J73. 

--Where the court below has over- 
looked anew provision of law. Held, that 
it is a sufficient around for inter fereuce 
in revision. A L R 1933 A I (2}=A I B 
1933 A 49=143 I 0 324=1 R 5 A 232=1932 

A L J 1035. 

— If a court refuses to allow an amen- 
dment before issues are made, it acts with 
material irregularity in the exercise of 
jurisdiction. 37 C W N 1093. 

— kSs. 41 & 62 of the Contract Act 
misapplied to a case— High Court can in- 
terfere in revision. A L B 1933 L 519 

(520)=34 P ' L R 440=A I R 1933' L 335. 

— It is the duty of the original as 


C.''P. C. (1908) SHC. IITi (Couhl) 

(I ) General Grouiicls (Co//fd) 

(d) MaterisMrrefularity. in exercisiiif,. Jiiris- 

dictiofi {Vonid) 

— Co!ifrnniiig sale in excciiiioa of a 
decree even thougii an applicaii*')?! to set 
a'side the decree "is pcmdir.g, is a iraterial 
it regularity. A L R A 48d=A f B 

1033 A 137=145 I:C 732=1 R 6 A 154. 
—The High Court should iuteri’ero 
in revision when an order on claiiti petition 
under (Jovorfunent of India Act, s 107 1s 
so defective as not to constitute any legal 
ground for decision. A L R 1933 M 698 (61)9) 
— Erroneous decision on a 'paostion 
of fact or law is not covered by H. 115. 
A L R 1933 S 411 = A I K .1933 H 279=2? 

, , S L ll 341 (F. B.) 

A— Raiding on a ^ mere point _of kw 
is', no gro'ani for revision. A Ij ii 1933 
A 670=A I R 1933 A 510= 1933 A LJ 
1004=2 A W R III. 
—A v/rong decision on ;i 
ilmitation is no ground for revisiofi }.>ut 
kf ' the lower court: passes an, .order in 
defiance of the law of limitation, Urn High 
Court can interfere in revision. A L ,11 
1933 P.449=A I R 1933 L 327=146 I C 258. 

■ — r)i.smissd of a suit contrary to ^ the 
fiiidio.gs .arrived at amounts .,to^ exe]*cising 
of jurisdiction with materiiii ir’’egii!ariiy. 

A L, IU933 P 134 (185). 
—Enhancement of couinks.^iojicHs fees 
without a notice to the parties ispUi exer-' 
cise of jurisdiotdon wdli m it, iris! inv.g nar 
. ity in a partitio,a suit. A I R 1133 P 6^11. 
— There is a iiiiteriaj irri-gul :y if 
the court does !iot proimigy cm td . r ',!,i * 
pleadings and t.h*} evi ')n r-i'-)--. < U 

. R' 1933' N 93= A I. II 1933 X I ALII I Lt 
8k=[ 11 6 X AirirN L if in 
— Refii"'al lo allow a I 

evidence on a fiiaUor on whi«*h :irj 
' 'are at issue is a urdenai irj‘,..giu .n » , L 
\l 1933 P 194=14 P ii £ 29: b/ { R ip;;;] 


— Befusai io grard time I'o iii,; objefO,- 
dons tr» aa award ainoui ns to a mitgrial 
.irregularity, A L R 1933 A 136= A I it 1,19) 
A 313=145 J C 403=1 ll 6 A 62=l9ii 

A L J 149. 

—Revision lies if the lower appeliato 
court rejecting appeal i i fernia pauperis 
after is.sue of notice to respornient ticls 
with malerial irregularity. A L R 19. hi A 


of the appellate court to. ^ take [ 400 i402)=54 A 394= A I 


notice of events subsequent to the judg- 
nient. Otherwise there will be a materia! 
irregiilarhy in the exercise of jurisdiction. 

A L R 1933 C 468=60 G 685=37 '.'O '-.'.W K 


30= A. 1 


663=1 R' 

6 Q m. 


— 'kial Cuurl n-.>i coii 
to' which its attm.Uim is < 
jur:sdiclif>n wiih niaterlui 
'L' K 1933 A 290 i. 291, = 19. 


321=1 II 5 \ 2i8, 
•ddcriiig a maiiiir 
Irawn — ^e.vm'ciscs 
irrccgnlajot V. A 
k A L J 51 9= A 
I R I9|i A 641 


m0$ ALL' WilA'CClNSOllPATB' CIVIL DlllEST 


I til 
iTf , 

C. P. C (I9i8) SEC flCI (Conid) 

(1) Geiieral Grounds, {Co'/rfrf) 

(d) Material Irregularity,' in exercising 

Jurisdiction (Conkl) 

. —Settiog aside a sale when an auc- 
tion purchaser tenders money on due date 
but delay is caused in passing the challaris, 
is exercising jurisdiction with material 
irregularity. A h R' 1933 P 4=13 P L T 559 
—The High Court should not inter- 
fere in revision on a question of law even | 
though difficult and obscure, when the | 
petitioner is not entitled to equity and 
has other remedy open. A L R 1933 M 387 
=A I R 1933 M 609=143 I C 833=1 

R5M 333. 

— ^An erroneous decision being appe- 
alable is no. ground for revision. ALE 
1933 R 307=A ! R 1933 R 263. 
— S. 115 applies to jurisdiction alone, 
the irregular exercise or non— exercise 
of it or the illegal assumption of it. It is 
not directed against conclusions of law. A 
L R 1933 0 501=10 OWN 1008=14 L R 739. 

—Ground for iuterference-Citing 
opponent as a witness see 21 I C 781. 

—Error of law— Interference in revi- 
sion 23 I C 975. 

— Question whether land held without 
payment of rent is held rent free or with- 
out the consent of land-holder is question 
of fact. L R I A 199 Rev. 

—Whether a party’s pleader was 
authorized to state that his client would 
abide by the decision of the High Court 
in another suit, is one of fact on which no 
revision lies. A I R 1929 Mad 4ir)=Ind Rnl 
(1930) Mad 38=120 I C 742. 
Entertaining application ^after^ time 
due to incorrect'exercise of discretion is 
open do revision. A IR 1927 A,ll 386=100 

! C 727. 

—Legal mistake or mis— construction 
of is no docu* ment where two viws are 
•possible ground for revision. A I R 1928 
Lab 284=107 i C 273. 
--x4ppIication to' try preliminary issue 
of law— first question of jurisdiction- 
Refused of Court to try piecemeal— Irre- 
gularity— Provision ,of law mandatory-Iligh 
Court —Revision. (See G P C O 14 R 2) 

, A L R 1933 A 801 
— Grounds for-Misapprehension of na 
ture of claim and pleadings. See 19 I C 5. 

— technical error is not^a sufficient 
ground for inttjrfereiice on revision unless 
injnsricc has been Caused thereby or tfie 
peiitioner.s; have been prejudiced 6? I C742- 
— Where a lower Court decides a case 
on a question not arising in the case, 
revi.'.iiHi lies on that ground alone. A I R 
1930 l.ah 80=lnd Riii (1931) Lah 200=129 

■ ", 1 C 689 

iu (1) k) 
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C. P. C. ( 1908 ) SEC. 115 (Contd.) 

(I) General Grouods (Contd) 

(d) Material Irregularity in exercising 

Jurisdiction (Contd) 

—A subordinate Court acts with 
material irregularity if it does not follow 
the decision of a single Juclge^ and pre- 
ferably decisions of other High Courts. 

11 P 616=140 I C 572=A I R .1932 P 346. 

— A mere error of law is no ground 
for revision. AIR 1921 Cal 749=35 C L 
. J 327=70 I C 541. 

—Serious error in law coming to a 
finding in a matter in which the Court 
had jurisdiction is not a 
vision, AIR 1923 Cal. 280=68 I C 430. 

—An error of judgment in percise of 
jurisdiction vested in ^ Court is not a 
matter upon which revision can lie, AIR 
1922 Ail 441=66 ! C 5G9. 

— No revision lies where suit of small 
cause nature is tried on regukr side and 
decree confirmed in appeal A I R 1922 Mad 
352=47 M L J 118=14 L W 349=66 I ;€ 207. 

—Mere error of law does not give 
jurisdiction to interfere in revision, AIR 
1923 Cal 322=65 I C 696. 
—An err r of judgment or of law 
does not give jurisdiction to interfere in 
revision. 65 I C 512 (Cal). 

—High Court, iu revision, can in- 
terfere with the order of the lower Appel- 
late Court where by it erroneously decides 
that the Court of the^ first instance has 
iurisdiction to entertain a suit. AIR 1929 
Mad 396=56 M L J 394=29 M L W 584= 
(1929) M W N 286=Ind Rul (1929) Mad 
^ ^ 867=119 I C 35. 

—Erroneous decisions by the lower 
Courts on points of law or fact are not 
open to revision if no question of jur- 

isdiction is involved. Ind Rul (1929) Nag 
180=116 I C 660. 

— Where Court below acts within 
jurisdiction and there is no law point to be 
considered the fact that Court below 
acts wrongly would not invoke the re visional 
powers of the High Court. A I R 1930 All 
ri2=(1930) A L J 454=Ind Rul 1,1930) All 
161=121 I C 545. 

—A wrong decision on a qoetsion of 
law or fact passed by a Court having juris- 
diction is not open to revision unless a 
question of jurisdiction is involved A I 
R 1930 Sind 170=24 8 L R I4f)=lnd Eul 
(1930) Sind 33=121 I C 161. 

— If a Court has jurisdiction to decide 
the matter before it the High Court will 
not interfere with its order however wrong 
it may be on facts' or law. AIR 1930 Nag 
136=Ind Eul 2B= 120 I C 3J2. 

— An ©rroiieous decision that a 

petition for restbration is not barred by 
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C. E C (!W8) SEC. 115 (Contd) 

(I) General Grounds {Concld) 

(d) Material Irregularity in exercising 

Jurisdiction {Cojicld) 

limitation, wlienin fact it is -so barred, is 
not an error in tbe exercise of jurisdiction 
under s. 115 of tbe C. P. Code. 3 Pat L«J 
576=46 1C 176. 

— A just decision, though under a j 
wrong section, will not be revised. A I It i 
1924 Mad 586=19 L W 532=75 I C 888. I 
•—liaising new questions in appeal 
and I’emanding the case for trail on those 
questions is a material irregularity within 
s. 115. AIK 1929 Mad205=Iud Eul (1929) 
Mad lU09=nV I C 705. 
—Manifestly . a just and sensible 
order, will not be interfered with in 
revision though under wrong section of law 
A I E 1923 Oudh 18=9 0 L J543=72 I C 894. 

■—Order of a Court trying a suit with- 
out jurisdiction but without objection by 
any* party, is not open to reyision. A I 
R 1924 Nag 17=19 N L E 179=75 i C 769. 

* —No revision lies against a wrong 
decision on a question of res judicata. 
A I K 1921 Oudh 54=24 O 0 213=64 

1 C 209. 


2 ) What kinds of orders the High 
Court can pass. 

— The High Court has the power to 
for the record of a case iu which 
the question of jurisdiction is involved, 
even if it be in an interlocutory stage. 

A I E 1924 Bom 65=48 B 43=25 Bom iFll 
992=77 I C 241. 

—Where owing to confession caused | 
by Court’s order, parties believed the j 
matter to be pending. High Court ordered | 
re-trial on revision, A I E 1925 All 202= I 
L E 5 A 319 Civ=78 I C 1050. i 

—The High Court in revision could 
remand a case to the trial court to 
consider an application for the amend- 
ment of a plaint instead of allowing the 
plaint to be withdrawn withour any 
ground and defect. J4 I C 9i4. 

—The High Court reversing the 
order setting aside the exparte decree 
declared that the appellate court ouo’ht lo 
have dismissed the appeal for non-pay- 
ment of costs by the defendant or should 
have allowed him to deposit the same 
within a particular time. A I R 19U Q J4. 

—-Local investigation should not be 
prevented simply on ground of waste of 
time and money but when it is likely to 

affect decision on impioper basis and 
waste of time. A I E 1924 Pat 76l=(W2i) 

Bit 217=88 ! C I|i 


C P .c. (I9§8) SEC. 115. i€onti) , 

(2) Wfiat kinds oi orders the lilgli Court 

/ cm pus (Concld) 

—The High Court has power to add 
caveator as party when he is disaiio'wed 
to oppose the grant of probate in the 
lower court, in revision from the order 
bciing not appealable. 21 G L J 292=19 
OWN 1169=28 I C 578. 

— Where a case transferred, the 
High Court in revision has authority to re 
-transfer it to the original Court even 
before the plaint is filed in the Court to 
which it was transferred, AIR 1923 
All 249=21 A L J 86=L R 4 A 31 1 Civ=75 

I C 495. 

—The High Court in the exercise 
of its . powers under S. 115 can make such 
orders as the justice of the case requires. 

42 All 18=17 A L J 868=52 ! C 261. 

—Punjab Chief Court Dt- Magi.s- 
trate framing list of Touts. 266 P L R 1914. 


( 3 J Where no appeal lies. 

— Where no appeal lies under S. 102 
of the Code the judgment c?aiiiiot be 
interfered with in revision by the High 
Court on the ground that it is erroneous 
in law, 22 C L J 113=30 I C 906. 

—Case appeaiaijie io siibordioate 
Court does not prevent revision to 
High Cryart. A I E 1926 All 58=48 All 
168=24 , A L d 83=90 I C 353. 

— Application under s. 151. G P C for 
further final decree for mesne profits 
awarded by preliminary decree if treated 
as application for final decree, appeal 
lies against its dismissal and thei’cfore 
no revision lies. A I R 1925 Mad 886=48 
■ ■ M L J 512=881 C 94. 

—Where no second appeal lies first 
appellate decree is revisable A I R 1925 
Cal 1237=85 I C 760, 

—No revision where appeal to lligli 
Court lies. A I R 1025 All 267=47 All 
140=L E 0 A 79 Uiv=85 I C 410. 

— Order of refusal of appiuutipn 
under scheme to remove worshippers for 
misconduct not being appealable is op»en 
to' revision AIR 192? Mad 427=99 

I C 425, 

—Appeal being the pr^^per course 
— Revision should not [h:; oidyrtained. 

91 I C 334, 

— Where there is a right of 
appeal, the High Court would uot 
interfere in revision except on the ground 
of avoiding irreparable loss. A I K. 1924 
Fat 176=71 I C 91b 
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C. P, C. (1908) SEC. 115 (Cow^t^): 

(I) Wliefe 00 appeal lies :iCo7itd) 

’ — No rev’isioo lies against an inter- 
locutory order if the decree that might 
he passed in suit is appealable. 71 I C 911. 

, . High Gourt should not interfere 

on the reyision side where order is 
appealable. A I R 1924 Lah 400=71 

1C m. 

an appeal can lie against an 
Order but has not been preferod revision 
cannot lie. A I R 1923 Pat 223=4 P L T 

46=7J ! C 371. 

«*^The order rejecting a plaint is a 
decree^ An order passed in appeal from 
that order that no appeal lies amounts to 
dismissal of the appeal and is a decree 
and is open to a second appeal and 

revision does not lie. AIR 1929 Cal 

226=49 C L J 8i=Ind Rul ^929) Cal 368= 

115 1 C 368 

■—If appeal is allowed there is no 

revision, but revision allowed even in 
presence of other remedies. xV I R 1928 
Ail 588=51 A 338= i2 A I Cr, R 206=L R 
10 A 125 Cr=(1929) A L J 62=Iiid Ral 
(1929) Ail 277=114 I C 74i. 

—Appeal not competent— Revision 

can lie though other remedies might be 
open. A I R 1928 All 588=51 A 338=12 
A I Cr R 200=L R 10 A 125 Cr=(1929) A 
L J 62=Ind Rul 1929 All 277= 114 I C 741 

—Appeal does not mean first appeal 
only. A IR 1928 Mad 794=112 1 C 231. 

— Revision lies against non-appeal- 
able cases only. AIR 1928 Mad 794= 

112 I C 231. 

— The decree in review is a new 
decree superseding the original one and, 
therefere, no appeal can lie from the 
decree originally passed. A I R 1928 Cal 
418=107 I C 751. 


—Court in appeal is not to revise 
an order which though not appealable 
can be called into question in appeal. 
A I R 1927 Bom 599=29 Bom L R 1365= 

107 I C 50. 

—Scope of appeal and order is 
co-ex tensive:, AIR 1927^ Mad 869^103 

I C 670. 


—In exceptional cases appealabe decrees 
tessed without jurisdiction are open to 
mvisoii. A I R 1927 Cal 578=31 G' W K 
739=103 ! C 644. 


— tJuappealabk order under r. 60 or 
r. XXI is revisable AIR 1927 

Nag 286= 1C N Ij d* 155=i0J I C I2. 


C. P. C. (1998 i SEC. 115 (Confd) 

(3) Where no appeal lies (Gontd) 

—When no appeal is possible to 
High Court it has jurisdiction in a fit case 
to deal with the matter under s. 115, 
even without an application on that behalf. 

-23 G L J 235=31 I C 812. 

— Appeal wrongly dismissed as for 
default— Remedy, by way of— Not appeal 
— 18A119=AWN 1896,9, 

—Where District Judge entertains 
an appeal from the order of a Revenue 
Gourt when appeal is not competent 
before him no revision lies. L R 2 A 166 

(Rev.) 

—Where a first Appellate Court 
entertains an appeal when no appeal is 
competent remedy is by way of revision 
and not second appeal, A I E 1921 Mad 
612=41 M L J 54=14 L W 85=(1921) M W 
N 487=63 I C 730. 

— No appeal lies either iu the form 
of a first appeal or a second appeal from 
a decree or from an interlocutory order 
under s. 104 and 0. XBUI and therefore 
revision lies therefrom. AIR 1931 Ail 
294=(1931) A L J 377=133 I C 129. 

—Where no appeal lies, the High 
Court can interfere in revision even 
though there is other remedy open to the 
applicant. AIR 1922 Nag 115=18 N L R 
71=5 N L J 161 =65 I C 351. 

— The High Court can interfere in 
revision in the case of an order under 
.s. 32 Land Acquisition Act, being not 
appealable. 12 C W N 1039=35 C 1104. 

— An order of remand by the Appeb 
late Court allowing amendment of the 
plaint by basing the plaintiff’s claim 
though time-^barred on another legal 
relation was held to be materially irreguiat 
and revision lay to the High Court 
because no appeal lay from the order. A 
I R 1931 Mad 1=33 L W 210=60 M L S 
713=131 I C 311. 

—No revision lay to the High Court 
from an order of the District Judge 
dismissing an appeal from a decree of a 
Revenue Court in an ejectment suib on 
the ground that the appeal did not lie. 16 
A L J 859=41 All 28=46 C UL 

—Appeal and revision compared. 28 

P W R 1916=33 I -C 1002. 

—Exercise of the power.s of revision 
where no appeal lies. See 3 P L J 40 
=(1917) Pat 285=42 I C 835, 


—Scope of words “in which no appeal 
lies thereto’^ is not restricted to case.s 
where no appeal lies from order sought 
to be ravised-^Revislon cannot be allowed 
unless party has fully utilised its right 
of apps LAI E.1930' A11604=(1930) A L 
J mkui (1939) Ml 880=111 1 C Uh 


— Where the execution application ia 
time barred but the executing Court enter- 
tains it but the same is thrown out in 
appeal, assuming there is right of appeal 
it is not a fit case for interference in re*- 
vision, A I R 1931 Cal 425=Ind Rul (1931) 

, Cal 449=131 I C 561. 
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C. P. :c*(l908) SEC, il3 {Conld) 

(3) Where no appeal lies {GoriUl) 

—The High Court can interfere in re- i 
vision becaus^^ no second appeal lies to it; | 
in the case of a rejection of an appUcatibu t 
to set aside sale under 0 2U R* 89 on | 
the ground that the applicant was a puj’ j 
chaser after the sale. 24 M L ^ 1 

18 I C 57”' I 

— Jurisdiction— ‘Suit for arrears of j 
rent — Second appeal to Collector Re- * 
vision. 14 A L J 281=35 I C 279- | 

— Rent suits— Appeal to District j 

Court;— no jurisdiction to entertain — Re- j 
vision setting aside. |5 I C 669. i 

—The High Court will not ordinarily 
interfere in revision with an order refus- 
ing review of the order rejecting an appeal 
under 0. 41, R. 10 (2) C P 0, even 
though no appeal lies from it, 32 I C 
— Since the order of the Appellate 
District Court granting temporary in- 
junction was not appellable, the High Court 
could interfere under s. 115. Held also 
that the order is revisable under s. 5 of 
Regu II of 1827 coiitiaued in force by 
•s 9 of the High Court’s Act and saved 
from repeal bv the General Repealing 
Act. XII of 1873 40 Bom 80=17 Bom L R 
1097=33 I C 358 

—Appeal without jurisdiction Second 
appeal not competent— Appellate Judg 
ment to be sot aside in revision. 19 C L 
J 251=19 I C 916, 

— Order from which no appeal lies 
—Revision only remedy. 42 Cal 351=25 I 

C 229. 

—An order made under; S 55 (4), C 
P Code rejecting an application for for j 
feitnre of a security bond owing to the ! 
judgment-debtor’s failure to file an j 
application in insolvency and appear in j 
Court, is appealable and no petition lies | 
against it to the High Court under S. 115, , 
C P Code. (1916) 2 U B R 103=34 1 0 
247=10 Bur L T 15. 

—The High Court cannot interfere 
In revision whan there is other remedy 
open. 30 M L J 186=34 1 C 372 See 31 
M L J 440=29 M L T 252=36 I C 483= 
(1917) M W N 130=4 L W 383=17 Cr U J 
515=8 Cr L R 167. 

—Per Piggot J— As an order of a 
Court in an ejectment suit adjourning it 
to an indefinita period till certain ques- 
tions were decided by a Revenue Court, 
is appealable, revision cannot lie Per 
Walsii-J dissenting. 39 All 254=15 A L 
J 227=38 I C 828. 

—A Court is not entitled indirectly 
1 0 al low an ap oe .a! which is n o t g i ve a t > y 
the Code b.y treitiug the matter as one 
iu fevisioii. . ■ ' 43 IC'ISO. 


C, P- C. (1 908) SEC 1,10 (Cmitd) 

(3) Where CI0 appeal iOonkX}: 

— Ui'dor directing amendment 
appeal — Only revision, 10 i C . 

—Where the Appellaki Court decides 
correctly hut without jurisdiction that 
aptieal 'lies where appeal does not lie, 
High Court will not interfere in revision. 

A I S 1923 Rang 19«=Ina Rul (lOoO) 
Rang 53=120 I C 693. 

—As there is uo t*ight of second 
anneal to an auction purchaser, he^ can 
apky to the High Gourb for rensiou 
when the 

was under s, 47 0 1 0. ^ J 

84=lnd RaUli)22) xMad 72o=U7 SC 7S). 

— .Where no appeal lies, the remedy 
is by way of revision. Re visional juris- 
diction ci. ba destroyed only by an 
expres.s legislative eiiactment. A 1 ii 
1929 Oudh 389=6 O W ^ 6^1=1 z 

Ind Rul (1929) Oudh ol7 (L B)=119j_L 

When ths lower Appellate Court 

has postponed the consideration ot 
an application . for review, there is no 
appeahas the order cannot be construed 
afa final order. The only remedy 
is revision under *■ .S., ',‘^h 

All 37o=lnd Rul i.1929) All 

—An order 'aiiiending a decree is 
appealable and no revision lies. 24 i C 56. 

—Interference— Appeal allowed on 
other grounds. 2, L W p=28 I C M. 

An appeal erroneously' entertained 

bv the lower court can be S'et aside in 

revision. . . ^ ^ 

—No appeal lies against ^ an order 
j calling upon a guardian to pay into court 
1 the balance due from him on settlement 
i of accounts of the minor’s 
! therefore revision lies. ■ , 55 I w 587. 

I —Revision-petition to High Court 
! direct from a decision of a Pro,sy. Small 
b Cause Court Judge» whether has, 16. 
1 Ind Cas SoL, 


■ —Revision lies when no appeal is 
allowed i. t. either first appeal or second 
appeal AIR 1931 Ail, 294=(i93l) A L J 
Ijilrid Rid (1931) All 577=134 I :C 129. 

—An order rejecting an application 
by a defendanfc for striking oif of the 
plaint in a suit by an unsnccessfiu decree- 
holder under O', 2 hr. 63, was not re vis- 
able, as it was appealable M O h J 1 = 
140 I C 445=1 R 1932 C 710=A 1 R 1942 
C 831=A L R 1932 C lOOO’ 

— Eevisiou is n-it comiMduiil in tlio 
case of a money deui’cc uuder 0 64, r. 6, 
0 P C, imeuuse the ruuiedy liy apimal is 
open to the piirly, .94 A 42.H=.19.>2 A 1. J 
■237=!38 I C :UU=I R l9:’i,3 A 394=A 1 R 
19132 A ‘6'i6-A L R 1932 A 631. 
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■C, P. C (1998:). SEC. |i§ (Cow^fl) 

(J) Where no appeal lies (Co?rf^0 

' : — Revision .doss not, lie' from .an 

order under 0. 20, r. 12,,iiecaiise, an, appeal 
lies from 1 he final decree passed under 
ifc. SOWN B3il=l;i8 1 G 30=1 li 1932 Q 
280=A I R 1932 0 27i=A L, R 1912 0 313. 

— Revision is not . competent, where 
petitioner, if ultimately unsiicoessful ...has, 
right to challenge order in ' appeal 1932 
P C L 92 (Civ,)=A 'L R 1932 L 92 (Civ), 

— An order sanctioni.ng a, marriage .of 
a minor being not , uppealable under s. 43 
of ' is revisabie i,ii a fit' case, 56 .B 71=34 
B L R 83=137 I, C 732 (2)=I. R 1932 B 
31,9= ,A, I R 1932 B ^ m. 

.' — A decree in a regular suit wrongly 
tr,ied by a „ Small Cause Court, was set 
aside in revision even .though, it, was 
appeala.ble as a decree in a regular suit. 

I E '193,2, L ,637. 

-—Other remedy, atid especially an 
ai)peal being open, revision doe's not lie. 

54 A 183 

— No revision lay, agains't n simple 
mo.aey decree under 0. 34 r. 6 C . P ‘ C 
because an appeal lay from such a decree. 
54 A.428=1932 A L'J 237=138 i 0 361=1 
R 1932 A 394= A I R 1932 A 336=A I E 

1932 A 631. 

Fee also 9 B W N 339. and 33 B L 
R 1596=135 I C 816=1 R 193,2 B i27=A IR 
1932 B 8i=A L'R 1932 B 155 (l&O). 

— Revision against an order granting 
an application to restore to file the dismis- 
sed' application to restore the dis.missed, 
suit, is not competent being appealable. 
ALE 1933 0 ' 296=A I R 1933 0 331 
=10 0 W N 1316=143 I C 222. 

-“An order... raising attachment ■ of 
the pay. of a first., class warrant 
ofiicer in execution., being' appealable 
is 'not open . to revisiori. . A L 
MB'933 B 2o6=3§ B, L. . R 360=144, I C 

■ .897=4 I R. 1933 B ,185=1 R ^ B ,16. 

—The High Court can in a, proper 
case interfere in revision,' against an 
order passed under s 145 by the Sub- Judge 
even though tim order is appealihie. A L 
R 1933 R 202=A I R 1933 R 64=11 R 
134=144 i C 163. 

—A decree passed in terms of an 
award after the dismissal^ of objections is 
not appealable and therefore revisinn lies. 

A„l ll 1933 R 9S. 

. —High Court has jiiri-dietion to 
revise an interlocutory order only vrlmn 
irremediable injury or serious miscarriage 
of Justbjo is likely tsj necur mid from wliion 
no appeal lies. A L R 193;i R 21 = 11 R 
36= A I li 1933 R 49=143 I C 525. 
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C, ll C, (I908)-SEC. 115 (Conidy 
(3) Where no appeal lies (Conoid) ^ 

, — A?! objection .in an, application for 
review being (,»verrtiled and a remedy by 
way of appeal, beii»g open to the party 
aggrieved, revision is not competent. A L 
R 1933 M 845=A 'I .R 1933' M ,217=145 I, 0 
76G=l,t 6 M III. 

—The High Court ,, ca'u , revise , : the 
order of the^ ‘.executing Co.urt _ confirming 
the.s'ale even though, the order, is appeal- 
able. A L R 1333''' L 611 (6i2)=34 P' ,L R 
233= A 'I R 1933 L 210=141 . I ' C ' 421=1 R 

, ' 5 .,L 116. 

' ' —An order refusing 'an amendment 

r of an, interlocutory order is revisable even 
though .ariother :reniedy by way of appeal 
Is open after the decree. A U R 1933 
A 397=55 A 256= A I R 1933 A 374=145 I 
C 859=1933 A L J 268=1 R 6 A III. 


( 4 ,) liifh Court powers of, apart from 
the section 
(a ) General, 

— Under Grovernment' ' of. India Act 
ss. 106 and 130 Bombay ^ High Court has 
re visional powers beside those given 
by s. 116, Civil Procedure Code under 
exceptional cases. AIR 1928 .Bom 5=52 
B 37=29 Bom L R 1551=106 ! C 470. 

— Power of High Court and Collector 
over Mamlatdars-Bombay. see 36 Bom 123 

=12 I C 709. 

— Power of High Court- Agency 
tracts— Decree summarily dismissing an 
appeal. ■ 36 Mad 128=12 I C It 

—Interference by" High Court 
Exercise of discretion.' 39 I C HI. 

; —High Court Interfe-rence— Abuse 
of the 'Process of Law. 39 I C 480. 

—When ruling of Chief Court mis^ 

I understood and misapplied, 45 P L R 1915 
I =28 1 €.282. 

j — In revision from decision, of Small 

j Cause, Court, High Court ,, can',' questioii 
:) decision on facts, .if such: decision, iso no't 
I justified by . evidence. A, I, R, .19.23 Nag 
; . : . , . 292=1,9 N„ L H 72=73 I C lOSi’,, 

i .—High Court 'can . iuter,fere ,aud 
correct gross and palpable errors 'Of 
i subordinate' Co'urfc. :A I E 1926 Cal 530'=fl 

■ I C 839. 

I —Plaint returned by Snrili Cause 
Court as !uvo,fviiig tpiestioti of title — 
IiRefereii'ce by High Court. I Pat. L .J 
; 465=2h C W N 1080=37 I C Ilf. 

—Power of High Court to correct a 
mere error of liw. 2 i\r W N 1911. 253=21 
M L J 1013=0 1 C 250. 

—Civil cases— Question of law. 119 P 
h E 1911=11 1 C 518, 
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C. P. C. 1908 SEC. 115 (Oo7itd) C 

(4) liigli Court powers of apart from 

tlie section {Qonid} 

(a) Oeneral {Contd) 0 

—Where the complainant is avowedly 
the enemy of the accused and the offence 
is said to have been committed soxne 
two years ago the Chief Court in b 

revision set aside a conviction by both i 
the lower Courts for receiving stolen 
property. 168 PL P 1914=28 P W R 
: (Cr.) 1914=25 I 0 843=15 Cr. L J 591. ^ 

*~No preliminary order— Copy not of ( 
fixed -Parties not misled or prejudiced— c 
Interference by Chief Court. 68 P L H q 
1914=23 I C 487. \ 

—The High Court enquiry as to the ! 
jurisdiction is not confined to the lower 
Appellate Court alone, it can also 
enquire whether the Court of first 
instance has failed to exercise its 
jurisdiction or not. A I B 1925 Oudh 
163=80 i C 694. 

—The High Court has power to 
entertain an original application under 
R. 5 of 0 41 C P 0 or to revise the 
order under R 6 if the lower court 
refuses to stay execution of the rent 
decree upon taking security. 15 0 W N 

432=9 1 C 323. 

— On au npplicaiiou being made, the 
High Court in the exercise of the 
powers under S. 107 of the Govt, of 
India Act should send for the record 
of a case to correct a gross error apparent 
on the face of it (1920) Pat 56=1 Pat 
L T 467=56 I C 155. 

—High Court has power to revise 
interlocutory orders under S. 15 of the 
Charter Act if not under S. 115 C P C» 22 
M L J 60=(1912) M W N 546=10 M L 
T 451=12 I C 719. 

—By High Court— S. 15, Charter 
Act -15 O WN 863 =!I I C 207. 

(h) Under Lettei^s PatenL 

—Where the judges of a division 
Bench differ in a matter coming under 
S. 115 of the G. P. Code, the opinion of 
the Senior Judge prevails cL 36 of the 
Letters Patent and not S. 18 cl. (2) of the 
C. P, Code being applicable. 18 M L T 
591=17 Cr L J 42=32 I C 330. 

—Difference of opinion between 
tnembers of division bench— Opinion of 
Senior Judge prevails- 27 C L J 418r 

4i I C 763 

— Order under s. 115 declining to 
Interfere— Appeal. 29 M L J 12= 29 I C 846 

(tf) Section if esaliansiim 

— Decision under Madras Village 
Courts Act is open to revision A I R 
11^27 Mad 786 = 39 ML T 25 = (1927). 


C. R C. (ifCIS) SEC. 110 (Urndd) 

(4) liifli Court powers of apart Ironi 

tlie section {ijonfA) 
■(c) Section if exiiaustive {Qontd) 

M W K 420 = 53 M L J 131=104 i C 415. 

—Order of Election Court under 
Madras District Municipalities Act not 
being persona designata is open to revision 
A I E 1927 Mad 921=54 M L J 269= (1927) 

M W N 646 = 26 L W323= 105 I C 216 

—No revision lies from an order 
under s 10 A i R 1929 Lah 662 High 
Court has no revisional powers to revise 
orders ol Board of revenue passed under 
ch II or under s 205 Madras Estates 
Land Act A I R 1928 Mad 1032 = 55 M. 

L J 798 = Ind Rul (1929) Mad 225 (F B) 

= 114.1 C 161 

— An application for iv. vision to 
the High Court from the deeision of 
District Judge tinder Oudh Resit Act 
is not maintainable A 1 R 1924 Oudh 
16 = 10 0 L J 191 = 5 L R Oudn 
17=71 I C 1013/ 

— Decision of a Judge under s 33 
Bombay City Municipal Act is not open 
to r 3 vision under .s 115 A 1 1.1 1923 
Bom 421=25 Bora L R 463 = 73 I C 133. 

— The High Court cannot revise ilie ■ ,, 
order of a Collector refusing to ^refer the 
question of the apportioriraent of compen - 
sation to the district court in a land 
acquisition proceeding A I R 1923 Bom 
290=47 B 699=25 Bom L R 398=73 I € 354 

—The powers of the H»gh Court 
under s. 25. of Provincial ■ Small Cause 
Court Act are wider , than those under 
Civil Procedure Code s 115 AIR 1928 
Lah 274=Iad Rul (1929) Lah 421=115 1 C 757 

—High Court cannot revise decisions 
of the Board of revenue under Madras 
Estates Land Act AIR 1924 Mad 119= 

. 45 M L J . 735=18 L W 849=47 M 250=33 
, M,L T 92=79 I C 312 

.—Order of a District Judge acting as, 
a Rent Court under Oudh Rent Act "can 
be revised under 115 A I R 1924 Oudh 
349=27 0 C 89=11' 0 L J77=L R 5 C.idh 
, ' 78= 80 I C ill. 

'—High Court should not interfere in 
revision with the proceedings of a lower 
Court' during, the .pendency of a suit 
unless strong reasons are made goo I A I 
. E 1924 Mad 846 = 47 M 9:^ 4=47 M L J 
460=20 .L W 533=1924 M W N 863=80 
, ' ■ I C. i04. 

5 —Orders passed by the Chief Judge 
of the Sajali Cause Court, Ringoua in the 
exercise of the fmwnn's confenvd on him 
I byVs 14 of the Raug'Hm Muaicipal Act are 
; not revisable A I R 1926 Rtcg 25=3 R 560 
I'-l =4 Bur L 4 202 (F B/s fl I C 550 


R 5 C.idh 
80 I C ill. 
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C. P. C. (1908) SEC. IIS. (Conid) 

( 4 ) tfigli Coart powers of, apart from 

the section (Conki) 

(c) Sectiori If, exhaustife (Vontd) 

— GGiitroller of rents acting nnder 
Rangoon Rent Act not a Civil Cimrt— 
High. Court is not competent, to revise 
(lecnsions either under s 115 or under s 107 I 
of the Government of India Act A I R ; 
1920 Rang 33=3 R 410 (F B) = 91 1C 627 ,.j 

—The High Court will not revise an | 
error committed by a court in construing 
the election rules while disposing of an 
election petition AIR 1926 Mad 319=24 
L W 208 .= (1926) M W N - 572=92 ! C !19 I 

— The High Court cannot revise an i 
order refusing to set aside an eleclion I 
passed by the district Judge under Bombay I 
District Municiple Act AIR 1926 Bom ! 
344=50 B 357=28 Bom L R 519=94 ! C 660 | 

—High Court’s power to interfere in | 
revision with the orders of the Board i 
of Revenue under ss 171 and 172 of the j 
Madras Estates Land Act is doubted A I I 
R 1926 Mad 1047=51 M L J 500=24 L W i 
416 = 97 I C 921 ' 

— Decision of the first Judge of the 
Rangoon Small Cause Court acting under 
the powers of Rangoon Rent Act cannot 
be revised by High Court AIR 1927 
Bang . 1=4 R 304=5 Bur L J 117 (F B)= 

98 i C 902 

—The Madras High Court has no 
Jurisdiction to entertaina revision against 
file order of the Chief Judge of the Small 
Cause Court acting under the Madras 
Gily Municipal Act' A I R 1927 Mad 93 
=50 M 121=51 M L J 738 = 24 L W 
,773.=(1926)M W ,N 986 fF B)=99 ! C 148. 

— ISfo revision on any matter deci- 
ded under Agra Tenancy Act AIR 1925 
All 800=87 I C 351. 

. —Presidency Court of Small Cause- 
Revision— When to, interfere 22 ! C 241 

, . —The High Court has no power, either 
uiidei\S, 115 of the Civil Procedure Code 
or under S. ^439, Criminal Procedure 
Code, to revise an order passed by a 
Revenue Court under S, 476 Crimmai 
Procedure Code, directing the trial of a 
person for an offence. 58 I C 913. 

— In matters coming under the Agra 
Tenancy Act the power of revision has 
not been given to the Allahabad High 
Court. 16 A L J 839=41 A ,28=46 I C 338 

— Order of Full Bench under S. 88 
of the Press Small Cause Courts Act' 
1882, Interference in %’'ery rare cases.' 10^ 
M L T?. 332=1,0 i;c 55 1. 
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C. R C-(i908) SEC. l!5(Cow^^2) 

(4) high Court powers of apart from 

tlie section (Contd) 

(c) Section if exhaustive (Co?itd) 

— ^^Whether High Court, a Court of 
revision for cases under S. 205, Mad Est. 
Land. Act. 3 L W 158=32 i C 567. 

— Land Acqusition Act— Queftion 
under Ss 18 and 19 Not to be revised. 
20 M L T 388=(1916) 2 M W N 348=36 

1C 621. 

—Proceedings under Act XIX of 1841 
— Revision when lies 65 F L R 

1911=10 i C 820. 

— S. 115 Should not be used in a narrow 
and technical way. It gives plenary 
powers of interference by the High Court 
which are to be exercised in harmony 
wd til the spirit of the provisions of S. 99 
of Code. 13 N L R 203=42 I C 746. 

— The High Court has no jurisdiction, 
under S. 115 of the C. P. Code of 1908, 
to interfere with an order passed by a 
Diffrict Judge under S. 4 of the Public 
Accountants’ Default Act 1860 19 Bom 
L R 926=42 Bom 119=43 I C 465. 

— Soiithal Parganas, Regulation ( V 
of 1892 ) S. 27— Suit more than Rs. 
1,000 in value — Execution— Sale— Sub- 
Judge order by— Revision— High Courts 
Act 1 S. 15 — Superintendence. 41 Ca! 

876=18 OWN 662=22 I C 848. 

— Religious Endowments Act -Order 
under S. 10— Revisability. 38 Mad 594=25 
M L J 536=21 I C 451, 

— Scopi of Sp. R. Act— Revision 20 
M LT 388=11916) 2 M W N 348=4 L W 

535=36 ! C 621, 

— Finding of fact — Interference rare. 

34 I C 527. 

— The decision of a Dt Court under 
cl. (3) of S. 160 of the Bom. Dt. Munici- 
palities Act is not revisable. 40 Bom 
509=18 Bom L R 340=34 I C 21. 

— In the absence of proof that an 
“adliiar” in that part of the country was 
labourer, the decision of the Lower Court 
protecting his posse esion under S. 9 of 
the Sp. Bel. Act is not revisable. 19 

C W N 1205=31 I C 579. 

— The High Court has no power 
to interfere under S. 115 with an order 
under S. 36 of the Legal Practitioners 
, Act. 13 S, L R 212=56 I C 433. 

— Section 25 of the Small Cause 

Courts Act is of the widest scope than 
Procedure Code. AIR 1924 Rang 54=1 
E 372=2 Bur L J 154=26 Cr L J 

523=85 I C 362. 
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C P. C. (1908) SEC. US (Gontd) 

(4) Hijrli Court powers of, apart from 

tlie section (Cow^a) 

(c) Section if exhaustive (Co?2^4) 

—la an election dispute the High 
Court can oonSne itself only to the 

•question of iurisdiction and not to an\ 
question of fact in 
revisional powers. A I B 
lud But (1030) Mad 817=126 I C 97. 

— S. 25 of the Small Cause 
Courts Act is of the widest scope then 
s 115 C P C. A I B 1030 All 832=( 1930) 
ALjioob =IndBul (1931) All 04= US 

I C i««. 

The High Court can interfere in 

revision or appeal only when substanbal 
iniury has been done. lud Uul (1J29) Uah 

^ 14=120 1 e 174 (Lah). 

—High Court will not ordinarily 
interfere in revision with ^orders passed 
under 0. XXi r. 

297=7 R 466=Ind Rul (1930) Rang ^28= UO 

—The acts of a District Judge under 
Act XIV of 1920 are open to .correohon 
Viv the Hiffh Court under its revisional 
fesdiction! A I R 1929 All 581=1929 
A L J 911=51 A 957=Ind Rul (1930) All 
139=12! i C 26/ 

—High Court in revision canno 
correct an error of judgment. A I 
1099 All 581=1929 A h J 911=51 

957=Iad Bui (1930) All 139=121 1 C 267 

— Questions of fact cannot be 
adjudicated upon in I’eyision or secon(l 
appeal. AIR 1929 Mad 269=Iud Rul 
(1929) Mad 517=1! 6 I C U3. 

—The High Court will not revise 
the order of the Agent to th®^ G-overuoi 
dismissing an appeal or a petition undei’ 
s. 55 of the Ageriey rules because it was 
time barred and did not gi\xv satisfactory 
reasons. A I R 1929 Mad 489=Ind Rul 
(1929; Mad 960=119 i C 320. 

—High Court can revise an order 
passed in connection with an election 
petition under the Municipal Election 
Rules. A I R 1929 Nag 283=12 N L J 
82=ini Rul (1929) Nag 314=1 19 I C 632 

—The High Court has power to set 
aside a decree on an award under s. 115, 

22 Born L R 1454=45 B 832=59 1 C 811. 

— No revision lies to the High Court 
from an order of remand p^assed by 
district Judge as a Court of aopeal 
from tbe order of Assistant Collector 
Tinder Agra Tenancv Act A 1 R 1921 
Ali“ 236=19 A h J 596= 63 I C 89!, 

— High Court will not interfere in 
revision with n qiiesnon as to the con- 
SlructiQu of a document, 64 I C 56'i. 


P. C. (1 908) -SEC. IIS fCteJ; 

(4) WviU Coyrt powers ef ap.”irt froiii 

the $tctlm {Gmid) 

(c) Section if e-^diaostlve (Ofy/itd) 

— High Court will not interfere ^ in 
revision under s. 115 to qinsh^ the pending 
proceedings under s rhl of the Legal 
&iti.Mrurs Act. A 1 K 192:! Mart 1«H 
(•>5=16 L W 705=23 Or L J 705=44 M 
■ L J 437=69 I C 433, 

—The High Court has no jurisdiction 
to interfere with orders p.assocl by vSiib 
Judge or District Judge enquiring into 
the validity of an election held under 
Madras District Municiphties Act. A 1 
R 1923 Mad 169=44 M L J 39=(1922| 

M W . N 818=16 L W 827=70 I C 780. 

— In a suit by one partner against 
another, * the validity of service is deter- 
mined by provisions of O XXX. r.^ 

0. T. r. 13 and not 0. T, r. 25 High 
Court will not interfere with tlio decision 
in revision. A .T R 1922 Pat 376=(1922) 
Pat 76=3 P h T 29=1 Pat 48=62 I C 927. 

— The po\vers of the H.!gli Court 
under s. 25 of the Small Cpse Courts Act 
are wider than under s. Ho. A 1 II 1921 
All 325=19 A L' J 555=63 I C 435. 

—High Court cannot intei’fere in 
revision m cases cognizable by 'Revenue 
Coiiris. 6! I C 890 (A), 

—Powers under a. 25 of rrovinclal 
Small Cause Courts Act are wider ihaii 
those iiodcr s. 115, L E 3 -A 17. 

—A. Court is not bound to^ interfera 
unde.' s, 115 exct.q")t in sid of ju.sticc A 
i R 1925 Pat 36=3 Pat 778=6 P L T 369=84 

: I C 32ib 

—Where High C mrt would^ not 
interfere even in second appeal it will 
not do so in revision. A 1 R 1929 Mad 
259=f.ml Rul (1929) Mad 517=H6 I C U3. 

— Bevisiuuary jurisdiction over T5i- 
lukdari Bottienieut Cllieer. 13 Born L R 
' 118=9 i C 943. 

—The High (douri has }> >wer umi. r 
S. 115, C. P. Coie to revi.se the dod.-:ion 
of the Prts. Sm. C. Court if the question / 
of ju,rlsdi<)U')n is involved in it .Mere 
mistake in fact or law is no ground fur 
revision 29 M L J 353=18 M h E U14= 
(1915) M W N 728=2 L W 709=i6 I C 35 J. . 

— A right t«> Ripply for a new trial 
being not ui ttn* mtur**. of an ajqu'al 
under s 38 of the Ihes Sni. V>. Act, 
a revisi ui peiitiou to the, High Court, is 
conUHjuuit wi hout apphinv for a new 
triad 18 M L T 25L: 19 3 ) M W X 9- 17 
=2 li W 719=39 I C 4w8,:: 

— Ooneurreni findings Case of a 
doubtful nature— inierfenuice. 98 P L 

B 1914= II I C 752. 
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C. P. C. (1908) SEC. 115 (OowifI) 

(4) Hlfli CDurt powers : of apart from 
tlie section 

(c) Section if exhaustive {Canid) 

“--High Court must exercise revisional 
Bowers to prevent multiplicity of suits. 
A: I B;i928;Eang 83=5 E 742=109 I C 444. 

—Court may or may not exercise 
revisional powers. A I B 1929 Cal 78=55 
C 1084=1(3 I C 833. 

—High Court should not refuse 
to interfere in revision at the cost^ of 
party’s money and waste of public time 
AIR 1924 Nag 292=79 I C 168. 

—An order under s. 34 (d) is open 
to examination by the High Court on the 
revision side. AIR 1923 Lah 89=4 Lah 
L J 272=79 I C 178. 

— Power of revision should not be 
exercised except in aid of Justice. AIR 
1925 Pat 153=80 1 C 575. 

—Powers of Revision Order under 
S. 476 of Cr. P Code Revision 16 N L 
R 23=55 ! C 286. 

— The revisional powers are exercised 
by the Chief Court only to remedy 
patent injustice. 97 P L R 1917. 

—High Court— Power to interfere 
in revision — 2i I C 767. 

— The xerecise of revisional jurisdi- 
ction* is in the High Court’s discretion. 
AIR 1925 Bom 341=49 B 535=27 Bom 
L E 423=87 I C-910, 

— Revisional powers are discretio- 
nary. A I R 1925 All 264=L R 6 A 63 
Civ=85 I C 660. 

—High Court will interfere in revi- 
sion only when irreparable injury would 
be caused if revision is refused. A I 
R 1927 Cal 1149=53 C 767=30 CWN 
907=98 ! C 615, 
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-High 


Court — Revisional jurisdi- 
13 Bom h R 118=9 I C 943. 


—An erroneous order set aside on 
review should not be revised by the 
High /Court.. "12 IndXas. 903. 

' — The ' revisional powers of the 
High Court cannot be exercised 

IFlIra' .Yires and without authority 47 P 
■ R 1913=25 P L R 1913=17 I C 418 

—High. Court— Powers of , interfe- 
rence. 31 M L J g27=3S r C 373. 

— The High 'Court in the exercise 
of the revisional powers,, has : to see whO' 
ther justice is rende.red to the parti#^s 
' ;'9 AL; j 207=14 I C 414 

II. 41, (\) 'll t (H) 


C. P. C. (1908) SEC. IIS (CoBid) 

(4) High Court powers of apart ffoiu the 

section {Canid) 

(c) Section if exhaustive {Canid) 

— When grave injustice is done by 
inter feririK with the order of the lower 
court the High Court should^ not inter- 
vene even though the order is without 
jurisdiction. AIR 1930 Pat 279=12 P 
L T 249=Ind Rul (1930) Pat 670s 

126 I C 910. 

— Interference in revision is discre- 
tionary and when likely to work, against 
the interests of justice, such a course 
should not be taken AIR 1930 Lah 
417=Iad Rul (1930) Lah 839=127 I C 215. 

— In a suit for damages against 
railway company for consignment lost 
in transit High Court can interfere in 
revision and determine sufficiency of 
evidence to justify trial Judge in 
drawing the inference required by a 
“risk note” AIR 1930 Bom 129=31 Bom 
L R 1426=54 B lOSrlnd Rul (1930) Bom 
261=124 I C 129. 

— Power of revision should be 
exercised in cases where there would be 
multiplicity of proceedings unnecessarily 
but for High C mrt’s interference. A I 
R 1931 Mad 1=60 M L J 713=33 L W 210= 
Ind Rul (1931) Mad 663=132 I C 3H. 

—A right of appeal is a substantive 
right created by statute, while an applica- 
tion for revision is not so. Even when the 
appeal is dismissed, the Appellate Court 
exercises its jurisdiction. Where the High 
Court dismisses an application for revision 
it merely abstains from exercising ^ the 
jurisdiction and allows the subordinate 
Court’s order to stand. AIR 1931 Nag 
17=IndRul (1931) Nag 49=130 I C 145. 

order of Subordinate Judge directing 
Munsiff to try suit 8 0 C 257. 

—An order of a Revenue Court 
under s. 476 of the Cr. P Code, is open to 
revision under s. 115 A I R 1921 Fat 94= 
1921 Pat 240=6 P L J 178=2 P L T 609=22 
Cr L J 403=61 I C 643. 

— Order passed by District Judge 
under s. 177 of the Agra Tenancy Act; 
Hieh Court has power to revise the order. 
AIR 1926 All 113=48 A 104=23 A L J 

965=92 1 C 282. 

—Decisions of the Rangoon Small 
Cause Court under the Rangoon Municipal 
Act, 1922, are revisable. AIR 1925 Rang 
367=4 Bur L J 161=92 I C 780. 

—Order passed by the Rent Controller 
under Rent Act without jurisdiction is 
"e^sabla. A I R 1926 Cal 708=30 0 W N 

' 236=93 • V 56f 
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C, P.C. (1908) SEC. 115 (Corilrf) 

(4) llifli Cmt powers of, apart from " 

the section (Co?zi{<l) 

(c) Section if exhaustive (Qonid) 

— Iiiterverior in proceedings under 
S. 130 of the Ondh Rent Act has no right 
to apply for revision. 57 I C 480. 

— Rangoon Small Canse Court acting 
under s. ‘25 of Burma Act ‘VII of 1920 
-—Decision is not open to revision. AIR 
1926 Rang 205=4 R 221=97 1 C 1025. 
— A judge of the Presideiicy Small 
Cause Court is bound to follow the Higii 
Court rules 10 M L T 163=12 I C 97. 

— Religious Endowments Act S. 5 — 
Order of Dt. Judge under— Revision. 18 
A L J 897=58 I C 162. 
—Per full Bench —Sind Judicial 
Commissioner’s Court cannot' interfere 
in revision with interlocutory orders even 
in exceptional circumstances Rupchand, 
A J C Contra. AIR 1930 Sind 265=Tnd 
Rul (1930) Sind 289=‘24 S L R 277 = 

127 I C 673. 

— Where a plaint presented to the 
Subordinate Judge, First Class is re- 
turned for presentation to the proper Court 
and on appeal the District Judge affirms 
the order a revision does not lie against 
tie appellate oidu’ 31 P L Pi 178. 
—An order of a District Judge with 
regard to an election under the Sladras 
Local Boards Act XiY of 1902, i 
revisable. AIR 1923 Mad 192=16 L Y' 
848=(1923) M W N 133=44 M L J 1=46 M 
536=71 I C 1039. 
—A decree in a suit under s. 9 of 
the Specific Relief Act can be ehallem^ed 
in revision AIR 1930 All 205=L R'^pa 
A 47 Rev=Ind Rul (1931) All 191=15 R 
D 185= 129 1 C 55*9. 
-Order under S. 476 Cr, P Code can 
be revised under s. 115 C P G or s. 
15, High Courts Act. A I R 1931 Pat 411= 

U P I T 671. 
—Interference in revision is iustifiable 
Jo of proceedings. A 

(1931) Mad 

478=^4 L }\ 0,31=131 I c 14. see 7 Bur L 

rpL TT- , n . ^ C 975. 

— liie High Court cannot interfere 
on a finding of fact. 51 I G 760=48 Cal 

189. (P 0 ) 

—The High Court did not iuterfere 
in revision when a deposit of money unde; 
U .il, K, 89 was made in the lower 
court vvitiiout any application to set aside 
the sale iii execution of a deceee 

and wiien an application to the effect that 
the deposit should be considered as an 
application to set aside the sale was 
rejected by the Court. 43 Bom 735=21 Bom 
BE 835=5,1 1 C 115 
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C‘ P. C. (l 908rSEC. 115 fCmfri): 

(4) Iliili Court powers of apart from 

liie section (Conid) 

(c) Section if exliaustive (Co/dii) 

—The fact that plaintiff was died as a 
witness Is not a ground of revision for the 
Iligii Cnurt howevi r much the practice may 
have tube coiidcmiied {1913)3.1 W N 998 

=21 I C 781. 

— Inferences of law and fact not 
involving questions of jurisdiction are !io 
ground for levision A I R 1927 Ail 358=49 
A 454=25 A LJ 390=100 I C 638. 

— Revision does not necessarily lie 
on score of exercise of jurisdictiofi. A I 
R 1927 Nag 164=100, 1 C 3?, 

—Jurisdiction of the Court to make 
order of reference attacked — .High Court 
has power to revise. AIR 1927 Cal 52=, 
44 C L J 224=98 I C 803. 

, —Judgment not properly ^exp,ressed 
due. to inexperience is no ground for revi- 
sion. A I R 1926' Oudhl83=88 I C 577. 

— Revision does not lie against 
decision on a prelirainery is.sue, a,s to 
jurisdiction of Court to entertain 'a, suit. 
AIR 1923 Lah 414=5 Lab L J, 140=11 P 
• W R 19.23=71 I €'■ 487, 

! —The determination of one of the 
issues in the case does riot afVord a ground 
for revision unless the ikmision goes to 
the root of the jurisdiction of the trial 
Court to defermlne the remaining issues. 
A I R 1924 Pat 673=5 P h T 425.=('!924) 
Pat 254=3 Pat 930=80 I C 667, 

—Interference in revision in the ca.se 
cf deciHions as to jurisdiction is only in 
exceptional cases. ’A I R 1923 Lah 565= 

77^1 C 764. 

—The section is not directed against 
conclusions of law or fact in which tlie 
question of jurisdiction is not iitvoived, A 
I.R 1924 Sind 49=75 I C 1041. 

— S. 115 ap])lies to jurisdiction alone 
and is not directed against conclusions 
of law or fact in which the question of 
jurisdiction is not involved. A I M I92:> 
.Lah 506=75 I C 487. 

— Section 115 fqqdies to jiiri.sdiciisnn 
alone, the irregular exercise or non-cx- 
m-cise of it or the illegal assumption of 
it and not to conclusion of law or fact, 
where question of jurisfruaiun is not 
involved. Ind Rui. Nag 112 =115 

IC 176., 

^ — An order of tlui trial Court having 
jurisdiction is nut open to u* vision simply 
becau.se the .Hi^h Court cannoi; agree with 
it. A i 11 1929 Ondh 26=lnd Rui (1929) 
Oudii 217=5 0 W 873=4 Luck 93=115 I C |05 
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C. P. c. (1908) SEC. in (Co^iid) 


C..P/C/(l908):SEC.:iir(£W^^^^ , 

(4) . Iligli Cotttt powers . of apart from tiie, 

section (Co}dtl) 

(c) Sectioji if :exlianstiye' / 

. —Mistake regarding costs is no; 
ground 'for revision. A I .E 1928 Ltib 
800=10 Lali L J 401=109 I C 476. 

'—Absence of defendant— Discont i- 
nuance of pleader not instructed Decree 
passed amounts to exparte decree and no 
revision lies AI R 1928 Mad 284= (J927). 

M WN 89.7=107 i C 815, 
—Failure to mention importance of 
fresli evidence in review is no ground 
for revision. A I E 1927 Mad 641=50 
M 891=52 M L J 682=311 ML T 11=26 
L W 277 =(1927) M W N 806=103 I C 377. 

—Fresh plea of limitation cannot be 
raised. ' A I E 1927 Lali 555=103 I C 61 
— An order dismissing an application 
under 0. 9, r. 4 G P G was set aside In 
revision. 13 > I G 199=33 P L E 53=1 R 1932 
L 71=A I R 1932 L 17G=A L E 19)2 L 422 
(Civj=l932 P C L 422. 0. 9, r. 4 
—Application for restoration under— 
Order allowing— Appellate order reversing 
—Revision against— Maintainabili tv of 

Quaere. 28 N L E 293 “ (297) 

—The Code (0. 6, r. 17) directs that 
all such amendments shall be made as may 
foe necessary for the purpose of deteniuning 
the real questions in controversy between 
the parties. Especially - in suits of this 
character where in the Court has to de d 
with the statutory inrisdiction of a public 
body like the Religious Endowment 

Board, it is undesirable that it should 
without good reason close the door upon 
what may turn out to be valid objections I 
to the exercise of that Jurisdiction. 1932 ! 
.M W N 29U=A I E 1932 M 603 (004-5)rA 
LE 1932 M 237. 0. 21. r- 101 

—Order under— Revisable. 16 R D 169 
— The High Court can interfere in 
revision against an order under s 10 C 
p.C, on suitable grounds.' , 1932 P C L 
441 (Civ)=3B P L R 787 =139 ,I C 48=1 E 
1932 L.558=AtL'E l<)32 L 441 (Civ). 
-^-Revision against order of Bist. 
Judge under proviso to S. 88 of 'Beng. Self 
fc-Govt. Act : 1919. .see 35 C W N 641. 

—This Court iS' always, on principle,: 
to iiiterfere with the decision of an 
interlocutory nature made by an inferior 
Court, particularly a decision where 
independent <liscretion has Jjeen exercised 
bv the Court in questioii 59 C 329 (333) 
=138 I 0 1U4=A I E 1932 C 448=1 R HJ2 

. . C 415. 

See 138 I C 822=1 E 19.^.2 A 499= .1 I ,E 
1932 A 213 and 33 B L E l.)96=l3o I C 
815=1 R 1932 B 127=A I E 1932 B 81=A I 
, ' E 1932 .B 155 


(4) high Court powers of apart from 

the section (CorUd) 
(c) Section if exhaustive (Contd) 

— The High Court will not interfere 
in revision so as to allow teclinicality 
to sacrifice justice, 35 L W 57=138 I C 
121=1932 M W N 72 (2)=I R1932 M 514=A 
I,R ,1932 M 223=A L R 1932 Ji 501 (506), 

— Powmr of revision— Wide and large* 

34 B L R 206=137 I C 603 {2)=I R 1932 
B 303=A I R 1932 B 210=A L R 1932 B 
671 (679>, and discretionary 9 0 W N 191 
(195)=137 I 0 151=1 E 1932 0 222=A I R 
1932 0 156=A L R I ‘?3I 0 208. 
—Interference in revision is not 
obligatory except in cases where . not 
doing so will cause grave injustice 36 
L W 586=1932 M W N 1262=140 I G 226 
=1 R 1932 M 831. 
— Revision against Subordinate Jud- 
ge’s order as cdection Commissioner is not 
competent 1932 M. W N 856=A I R 1932 
M 560=1 R 1932 M. 582 (1)=138 I C 459= 

A L E 1932 M 1140. O. 46, r. 7 
— Submission oi ease under— Appli- 
cation for— Rejection iiriproper of— 
Revision against — Competent. 28 .N L R 
54=137 I C 88=1 R 1932 N 51= A I R 
1932 N 70=A L E 1932 N 114. Per Boys, J— 
— In considering cl. (c) all that the 
Legislature requires is that the Court 
should consider whether tlie Court 
below having jurisdiction in the matter, 
did in the exercise of its jurisdiction 
act illegally or with material irregularity. 
If a question of jurisdiction is involved^ 
the Court may act under CL (a) or (bh 
The plain meaning of the cisiuse seems 
to be that the Court having jurisdiction 
has exercised it tut in so exercising it 
has acted illegally or wdUi material 
irregularity. Where there is a wilful 
disregard or a conscious violation by a 
Judge of a rule of law or procedure, 
the High Court will have jurisdiction to 
intefere in revision. 34 B L R , 1273 
(1277, 1278)=A I E 1932 B ' '584=140 I G 
381=1 R 1932 B €04=A L E 1933 B 2L 
—Revision is incompie tent against an 
orde r of - a D i s t rict , A1 agist ra te iieari ng 
an appeal under S. 318 of the United 
Piwinces Municipalities Act, 1916. |932 

ALT 816. 

— EevisioTi against order uiidm* s. 
194 Succession Act 1925 I'} C W 

N 871 (873). 

— S. 115 does not apply to Eevermo 
Courts. 1932 A L J 863=16 R D 481=13 
. L R m (Rcv.}= A I R 1732 A 589, 

—The High Court has power to 
revise a wrong .order of the Subcourt 
in retarhijng ^ plaint for presentation 
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C F. C. (iW) SEC. 115 {,Contd) ’ 

(4) Hig!i Court* powers of apart from 

the section (Contd) 

(c) Section if exhaustive 

proper court. 28 N Ij B 54=1B7 I C 88 
E i9B2 K 51=A I E 19B2 N 79=A L R 

1932 N ill. 

Bemaud order set ^ aside in 
'revision in a case in which suit was held 
to be prematurev in view of waste of 
time, trouble and inconvenience which 
would be caused by trial of suit. 19B2 
M W N 848= A L R 1932 M 1050. 

i^Bevision does not die from an 
order of dismissal of a sait to recover 
debt— Contracted by an insolvent before 
order of adjudication but after pre- 
sentation of petition. 34 B L B 980=A 
I R 1932 B 511 (513). 

—Matters of— Not all come within 
B. 115. 69 C 311=36 OWN 530=138 I C 
I R 1932 C 420= A F B 1932 C 441 
=A 1 R 1932 C 496. 
—Discretion as to interference in 
revision not exercised in favour of a 
party consenting to illegal procedure in 
arbitration award. 1932 A L J 1057, 

—Prior litigation subversion of by 
order of lower Court and confusion 
caused thereby— -Interrfereuce in revision 
pre-eminently justified in case of. 34 B 
L B 206=137 I 0 603 (2)=I B 1932 B 306=A 
I B 1932 B 210=A L R 1932 B 471 

-*The High Court has power to 
interfere in revision with an order of the 
lower court even though affirmed on 
appeal. 54 A 573 (596)= 1932 A L J 365=16 
B D 293=13 li B 199 (B8 v)=138 I C 583 
(2)=I B 1932 A 467=A I E 1932 A 273=A 
I R 1932 A 272. 

—The exercise of re visional 
jurisdiction i& within the discretion 
of the High Court and there is no 
special rule to that effect. 54 A 516 
(5i7)=1932 A L 359=138 I 0 106= I B 
1932 A 369= A I B 1932 A 411= A L R 

1932 A 546. 
Lahore High Court 
interfere. 13 L 70 


—Practice 
n.S to, is not 
(79-80)=i932 P 


390 (Civ)=:I B 


1932 


h 379=137 I C 820= A I B 1932 L 281= A 
L R 1932 L 390 (Civ). 

—No indexible rule against inter- 
ference in such a case-* 33 P L R 975. 

—Madras Hereditary Village Office 
Act 1895— Revenue Board's orders made 
Under is not revisable under S. 116 
CPC, or under S. 107, Government 
of India Act. 55 M 942 (946)=63 M L J 
282=36 LW 122=1932 MWN 521=138 
i C ® 1932 M m^k I R 1932 M 52 9 


C P. C, (l90S),.SEC.il5 iCmtd) , 

(4) tfigh Coiift F^wcfS if apart from , 

the sectiifi (ConM) 

(c) Section if*exhanstive (Contd) 

— Revision from an ^ order under 
Mussalman Wakf Act, 1923 is maintainaMe 
if requirements of S. U6 are comply 
with. 9 0 W N 538=138 F C 725=1 B 

1932 0 32i=A I R 1932 0 210=A L 

R 1932 0 547 (555) {f B). 

—Order of Board of Revenue' under— 
Revision against. 55 M 883=63 ML i 460 
(499, 517-8) (F B). 

—Revision does not lie against an 
order or decision of the Board ^ of 
Revenue directii^ revision of proceedings 
of Revenue Officer under Chapter XI 
of Madras Estates Land Act. 55 M 883=63 
M I J 430 (F B). 

—Transfer of portion of holding by 
ryot— Recognition by land lord of and 
acceptance of by him of transferee as 
ryot in respect of transferred portion 
—Finding as to is largely one of fact 
and will not be interfered with in 
revision. 139 I C 452=1932 M W N 1287=1 

B 1932 M 709=A I R I9J2 M 716 (120). 

—The order of the lower couft 
should not be interfered with in case 
the interference is likely to cause 
irreparable loss and injustice to a party. 

36CW'N861 

— No revision lies against an order 
dismissing an application to receive docu- 
ments in evidence after time. A L R 

1933 0 424 (i)=A I B 1933 0 345 (1)=10 

OWN 637=145 I C 811 

—Agreement to refer to arbitration 
—Finding on— Finding, ' of fact-No 
interference in revision. ALB 1933 L 
309=34 ' P L R 247=142 I C 678=1 1 

§■1 265. (I). 

—Lower appellate Court remanding a 
case which was returned by the trial Court 
for want ^of jurisdiction holding that 
trial Court has jurisdiction— Revllion ii 
not competeni A L' R 1933 L 1106=34 P 

L B 771= A I R 1933 I 941' 

.—An interlocutory order is not. 
open to revision. ' A L R 1933 A 274' 
(275)=I A W E J5I. 

; -^Revisional powers .of the. High , 
Court should ,be exercised to subserve 
the ends of justice. . A. L II 1933 A 
519,(52l)=A 1 R, 1933 ,A 154=144 1 0 
904*1 R 6 A I. 

-“Bevision petition agaiikst order 
setting aside ex-parte proceeding iS' 
not maintai,oabIe. AIR I9J3 L 39f. 

— It is. purely discretionary with 
the High "Court to interfere with the 
I'ow'or Courtis decision in fevisidn or 
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C. K C. (1908) SEC. as (Contd) 


1904 

“112 


C.R €.,(I9§S) SEC. 115 (Gow^^l) .. 

(4) ilifli Court powers of apart from 

tile section (Oontd) 

(c) Section if exlianstlve (OonUl) 

not .The discretion can be ^ rightly 
exercised to . set. right a grave injustice.. 

A I E im N 247. 

. /'—Interference ^mider. S. 115 is within 
the discretion of, the High Cour.t. A. 
party cannot go behind a decree passed 
in accordance with an award on a 
techuicai ground in revision A L B 19S‘d 
0 302 (305)=A I E 1933 0 327= 10 0 

W N 669. 

— No revision lies on a finding of 
fact ALE 1933 0 598 1590}=A i E 

1933 0 518=10 0 W N 1105=145 i C 1001. 
-“"Where the order of the lower Court in 
retaining the suit dismissed under 0.^ 9, r. 

9 was passed after the expiry of the 
period fixed under Art. 163 the High 
Court in its discretion is not bound to 
interfere with the order of dismissal 
under 0. 9 r. 4 as premature and irre- 
gular. A I E 1933 P 557. 

— Revision lies when the lower 
Court has mis«interpreted a document. 
ALB 1933 L 526 (528)= A I B 1933 
Pesh 67=146 I C 363. 

— Revision lies against an order 
returning a plaint for presentation in 
another Court. I R 6 I 28. 

— Section must be read as a 
whole. A I R 1921 U B 27=4 U B E 

16=63 I C 838. 

— Danger of loosing important 
evidence by pos’:ponement of a case 
is no ground for revision but can be 
relieved against under s. 151 Civil P. 
a A I B 1925 Pat 674=7 P L T 82=( 1925) 
Pat 294=89 I C 814. 

—Following other High Court authority 
is no ground for interference. A I E 
1925 Pat 372=6 P L T 504=3 P L R H 
={1925) Pat 43=86 I C 626. 

— Eeat-Enhancement-Decision of special 
Judge-— Interference under S. 115. (1918) 

' . Pat 347=48 1 C 930. 

—A rerfsion does not lie only on 
technical grounds. 63 I C l40 (All), 

. — Section 115 does not apply where 
there has been an error ^ of law in 
deciding a matter the decision on of 
which was for the Court in the regular 
exercise of jurisdiction. Ind Eul (1921) 
Pat 493=118 I C 141. 

“-Revision does not lie against a 
mistake of law apart , from a question 
of jurisdiction. A 1 E 1929 Lah 26=fnd 
■ Eul (1929) Lah 477,= 1 16 i C 22L 

. — Though error of law or ,fact .after 

assuming jurisdiction w,oaid ,,not be a; 
for : fatwfer9ijce ', f Oder s. U5, 


(4) iligli Court powers of apart from 

the section (Contd) 

(c) Sectiondf exhaustive (Contd) 

yet if it is the very basis and foundation 
of jurisdiction it at once comes within 
the purview of s, Ilk A I E 1930 Pat 
528=11 P L T 384=Ind Eul (1930) Pat 
185=122 I C 153. 

-—Section 115 does not apply to 
conclusions of law or fact in which 
the question of jurisdiction is not 
involved. AIR 1929 Nag. 317=lnd 
Eul (1930) Nag 30=120 ! C 401, 

— Failure to consider a law point 
not raised by any party in a suit is not 
a <mound for revision. AIR 1922 Bom 
149=47 B 56=23 Bom L E 802=62 I C 952. 

— An erroneous decision of an 
appellate Court that the original Court 
had jurisdiction is not open to revision 
by the Chief Court 204 P L B 1913 

=19 rC 237. 

—Where the Appellate Court by placing 
a wrong construction on a rule holds 
that the First Court had no jurisdiction 
it is a matter coming within the purview 
of S. 115 C, P. C, 24 M L J 205=13 M L 
T 12S=(1913) M W N 101=18 I C 579. 

— An erroneous decision as to 
restitution of property sold in execution 
is not open to revision in as much as s. 
115 CPC applies to jurisdiction alone. 
AIR 1930 Lah 468=Ind Eul (1930) 

Lah 831=127 I C 159. 

—Per Sundare Aiyar J-(Sadasiva 

Aiyar J. dissenting). Revision lies when, 
an Appellate Court erroneously decides 
in the exercise of its admitted jurisdiction 
that the Court of first instance is or is 
not comneteiit to entertain a i>jit. 24 M 
L J 112=13 M L T 60=39 M 195=18 I 

C 555 (E B). 

— Revision lies to prevent a 

multiplicity of suits but simply an 
erroneous decision is no ground for 

revision. 56 M L J 273=29 L W 603=liid 
Eul (1929) Mad 431=115 i C 35h 
— Anerroneous order regarding consolida»- 
tion of suits whether open to revi 
smn. IT C W N 526=16 C L J 591=15 

rC 897. 

, —A revision lies where the finding 
i is vitiated by au obviou.s error. A "l 
I E 1922 Nag 104=5 N L J 1=67 1 C 806. 
j — No revision lies where there is no 
j prejudice and the order complained 

i against does not aifcct applicaiit’s 

I interests. 65 I C 127 (C)^ 

! — The High Court has jurisdiction 

to revise an order of the lower Court 
restoring a suit dismissed for default. 
AIR 1929 All 599=51 Ail 9d8=Iiid 
i Bal a^29) All 687=117 ! C ilU 
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C. F. C. (1908) SEC 115 {ConUl) j 

(4) Hifii Court powers of, apart from j 

the section ^Qo^tld) | 

(c) Section if exhaustive {QonUl) 

— Ordinarily orders in rateable 
distribution cases are not revisable 
unless they involve any question of juris- 
diction. 14 L W 582=(1921) M W N 
817=70 I C 20 (n 

— An order refusing a claim under 
0. XXI, r 58 to property, which has been 
ordered to be sold under a mortgage 
decree is not revisable. 26 C W 'JSl 50= 

68 I C 271. 

— No revision lies against a wrong 
ordre relating to Pleader’s fees based on 
misconstruction of the rules. A I B 1923 
Pat 90=3 P L T 314=65 I C 155 

—Ail order setting aside an ex- part 
decree even if made without jurisdiction 
is not open to revision: AIR 1922 All 
441=19 A L J 907=64 I C 527 

— An order setting aside an ex-parte 
decree cannot be set aside by the High 
Court in revision, AIR 1922 All 441=19 
A L J 907=64 I C 527. 

— Erroneous decision about adml 
ssibility or otherwise of document is no 
ground for revision, AIR 1924 Rang 
212 (2j=2 Bur L J 275=83 I C 334. 

— An erroneous order if passed by 
a court having jurisdiction is not a gro- 
und for revision, the district Judge can 
set aside the order of the lower court 
granting a succession certifitcate even 
though probate is granted. AIR 1930 
Lab 574=Iad Rul (1930) Lab 594= 

125 I C 322. 

—An order setting aside an ex parte 
decree is revisable A I R 1921 Oudh 
14=24 0 C 282=64 I C 303. 

—Construction of portion of docu- 
mentary evidence or ignoring of important 
evidence is no ground for revision. 35 

I C 209. 

—An erroneous order for rateable 
distribution is not open to revision. 

17 I C 389=((9I2) M W N 956. 

—Revision from erroneous prelimi- 
nary ^ decision is bad and should be 
permitted in special circum- stances only 

no 1 C 78. 

— An order setting aside an abate 
ment cannot be interfered within 
revision on the ground of want of sufficient 
cause to pass the order. 63 I C 230 (Ali?. 

—Misinterpretation of document is 
no ground for revision. A I R 1928 Lah 
713 =108 1 C 373. 

—A^ decision under s. 173 (3) of the 
Bengal Tenancy Act is not revisable unless 
serious prejudice has been caused. AIR 
1925 Cal 293=80 1 G 70S. 


C. F, C. (1908) SEC. iiS ((Jonid). 

(4) llifh Court powers of, apart frosn the 
section {Condd} 

(c) Section if exfiaiislive ' {(jOncM) 

—Appellate Court setting up a new 
case — Rvision lies from its decision. A I 
E 1927 Hah 71=98 I C 866. 
— Interf6rence-~Cround for— Buffi- 

ciency of service of notice — Atixture is 
question of fact. I L W 351=231 C 219. 

—No revision ' lies against ,, orcer 
remanding case in due exercise of juris- 
diction, AIR 1928 Mad 984:1 12 I C 7|0. 

—An order passed by the High Court 
under S. 115, is an ‘‘ order made o- 
passed in appeal ” within the meaning or 
S.A09 0 P C. 15 C W N 848=13 C L J 

9U=9 I C 183. 


( 5 ) Change of Case. 

( a ) Appeal into revision. 

— The High Court can convert a 
second appeal into a revision aiul inte- 
rfere. 64 1C (Cai). 

— Whe,re iiio appeal lies a of 

appeal to High Court may, in a pro- 
per case, be treated as ari_ application ■ for 
revision under s. 115. 33 C ,L J :38l= 

61 I C 510. 

—The High Court can convert a 
memorandum of appeal into a , revision 
petition in a suitable case, A I R 192 1 
Mad 612=41 M L J 51=14 L W 85=(l92i) 
M W N 487=63 I C 730. 

— Where no appeal^ lies, but Gourf s 
error is one speciSed in s, 115, High 
Court can treat memo of appeal a.s pe:i- 
tion.for revision, A I R 1929 Mad 205= 

Ind Rul (1929) Mad 10DJ=U9 i C 703. 

—In a proper case the High Court 
will allow an appeal to be converted into 
a revision. 13 Bom L R 1017=36 B 105=12 

■ I C 681. 

—In absence of appeal msmorcindmu 
of appeal may be treated as revision app- 
lication. A I R 1927 All 563=49 A ^12=23 
Ah J 606=H2 I C 236. 

—Regarding non-;ippeaiaid,e orders, 
memorandum of a[>pe.il can he re nirdod 
as application for revisio!n A 1 li 1927 
Cal 850=55 C 219=47 0 L J 69=103 I 0 Ul 

—Where no appeal lies im appeal to 
: the High Court may he cou\erlod into 
: an application for revision. A i E 1923 
Oudh 177=26 0 C IU=I0 0 L d 36=73 

! C 59L 

—An appeal can he coiivcried into 
a I’o vision petit iu!i for the sike of instice. 
A I R 1923 Cai 612=37 C L J 395=27 0 
W N 720=74 I .C 3T5; 
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C P. C. (1908) SEC. .115 (Contd) 

(5) Cliaiige of ■ Case ;(Co«^il) , , 

(a) Appeal 'Into refisloii (Go^icld) 

— Coiiv.ersion of Civil' misceliapeows 
appeal, to iwision , ^ petitiou, (1916) M 
.'. W.' N, lG9r33 I C 235 

—The Ili^h .GoBri has uiherent power 
to coDvcrt an appeal into a revision 
petition subicct to limitation and Court 
fee. ' 48 I C 719. 

—Appeal may be converted into 
revision, where the Lower ^ (lonrt had 
made an order without jurisdiction. 25 M 
L T 163=9 L W 81=49 I C 629 

— Application under s. 373, Civ Pro 
Code (1882)— Order— Appeal treated as 
application for revision 10 !nd Cas 346. 

—Appeal treated as application for 
revision. 11 M L T 199=22 M L J 409= 

15 I C 367. 

— An appeal can be converted into a 
re visional application in a proper case by 
the High Court without an application. 
23 C L J 235=31 I C 812 see also 20 C W 
N 967=24 G L J 235=35 I C 348. see also 
13 L 59 (69)=132 I G 850=A I E 1931 L 
644=A L E 1932 L 247 (Civ)=1932 P C h 
247 (Civ), and 33 P L R 634= A I E 1932 
L 638=138 I C 62 (2)= I E 1932 L 391. and 
41 Mad 554=34 M L J 309=23 M L T251= 
(1918) M W N 327=7 L W 508=45 I C 471. 
and 41 I C 125.. and 38 Mad 256=25 M L 
J 507 =21 I C 308. 

—Treatment of Letters Patent Appeal 
as revision see. 54 A 573 (579, 581) =1932 


C. I>. C. ( 1908 ) SEC. 115 (Conid) 

(5) Change of Case {Conoid) 

(b) Revision into Appeal {Conoid) 

—High Court can convert a revision 
into an appeal 9 L W 596=50 I C ^31. 
see also 13 C L J 467 and 18 C V¥ N 
1266=27 I C 294. and 33 B L E 1593=135 
I C 812=1 E 1932 B 124=A I R 1932 B 77. 

( 0 ) Miscellaneous, 

— High Court has no power in its 
revisional jurisdiction to treat an 
application under 0. IX, as an application 
for review under O. XLYll, A I H 1926 
Cal 735=43 C L J 285=94 I C 172. 


( 6 } High Courfs power to act suo motu. 

—High Court — Powers of to interfere 
in revision see, 19 C L J 292=23 

r C 876, 

— A petition to the High Court to 
interfere in revision is not necessary 
but it will interfere suo motu if the 
lower court hid acted with material 
irregularity under ssrious misapprehension 
as to the actual facts. 15 C L J 1 14=9 

I C 806. 

— Under s. 116 High Court has 
power to act suo motu, to set aside 
orders without jurisdiction passed by 
lower Courts. A' I E 1922 Pat 525=1 
Pat 232=3 P L T 445=65 i C 122. 


A L J 365=16 E D 293=13 L E 199 
{Rev.}=138 I C 583 (2)=I E 1932 .A 467= A i 

I E 1932 A 273=A L R 1932 A 272. ; 

. — Appeal against order granting ; 

review treated as petition for ' revision. A i 
L E 1933 L 598=34' P L R 88= A I E 1933 I 

L li>9=141 I G 188=1 R 5 L 68. i 

— Memo of objections cannot be bled | 
in a revision petition. A L R 1933 M 730 (731). i 
— An appeal being not possible a | 
revision lies from an order refusing to i 
substitute certain persons as legal rep- ; 
resentatives of a deceased plaintiti under : 
0. 22, r. .3 C P C. 1932 A L J 308=140 ; 
I C 529=1 E 1932 A 667 (2)=A I E'1932 j 
A 466=A L E 1932 A 643: Order rejecting i 
application for iling award in Court under 1 
s 525, Civ. Pro Code, 1882, appeal from— ; 
jMomoraadura of appeal to be treated as 
application for revision. I 0 C Sup 22- 

( /» ) Rerlsmi Into Appeal 

— Where an appeal lies, a revision 
application will not be entertained, but 
may be treated as aii appeal. 29 ! C 678. 

— x‘kp[>lication for revision may be 
regarded as memorandum of appeal. A 
I R 1927 Cai 581=31 C W N 653=102 ' 


• bv District Judge. 12 C W N 381=7 
Cr L J 252=35 C 317. 

— These powers of revision are 
exercised by High Court quite irrespective 
of any right on the part of the 
aggrieved jrarty to move the Court and 
no time limit is placed on High tJourt's 
power of revision in eHiier criminal or 
civil cases. A 1 R 19.30 Oudh 401 =lnd 
Rui (1930) Oudh 363=7 0 W N 66a=(1930) 
Cr. Cas 941=31 Cr L J 1012=126 I C 395; 

— Application by partj^ interested not 
necessary for interference in revision. 
High Court can interfere suo motu. 36 L 
W 646=1932 M W N 1244=139 I C 167=1 
B 1932 M 632=A ! R 1932 M 714 (716). 

— Where no appeal lies, the High 
Court can interfere in revision without 
any application tor the same. A L E 1933 
L 1252 (1253)=A I R 1933 L 327=146 

1C 258. 

— Xo formal application i.s necessary 
to interfere in revisinm (1914) M W IS 
142=14 M L T 314=25 M h J 504=38 M 25b 

=21 I C 308, 


1 C 513, 
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c. P. C. (1908) SEC. 115 (Cont<3) I 

( 7 ) High Court’s Power to act on the I 
motions made by persons not Parties. 

—Application by party is not 
tion precedent for exeroising^ revisional 
jurisdiction A I B 1928 Mad 528=51 M 
672=:55 M L J 274=28 L W 297=1 lO 1 C 53. 


( 8 ) Meaning of “ Subordinate Court” V 

{a) Qemral, 

—A Court holding an election enquiry ^ 
is a Court subordinate to tbe^ j. 

Court AIR 1923 Mad 254=44 M L J b9 
=46 M 123=16 L W 898=(I922) MW N 8^13 

—High Court of Kumauu is not a ] 
Court subordinate to Allahbad Bigh Court , 
for purposes of revision R^1928 | , 

—Subordinate Court — Proceedings 
under S. (3) (160) of the Bom Dt. Municipal 
Act— Revision by Judicial Commissioner s 
Court— Competency of. 44 1 t 3W. 

—A Rent Court in the exercise of 
cases in which the couwe of appeal lies 
to the High Court is a Court subordinate 
to that Court within the “eaiiiug :of s. 
116. A I R 1923 Oudh 18=9 0 L J ^ 5«=72 

—The first Judge of the Court of | 
Small Causes aetiug under the provisions | 
of the Rangoon Rent Act is a Court : 
subordinate to the High Court within the | 
meaning of s 115. A I R 19^3 Rang 94 
(F B)=Bur L J 138=11 L 13 R 387=70 

I V I iii3> 

--The authority of High Courb^ to 
decide on a relerance by a court— whether 
a test of subordinate Court 1932 A L J 816. 

^Subordinate Court means court over 
which the High Court has Judicial and 
not purely administrative power, A 

L J 816=140 I C 123= A I R 1932 A 631=1 
R 1932 A 615= A L R 1932 A 1083. 

—An essential characteristic of a I 
“ Court is the power to determine 
questions in dispute between the parties to 
a suit 1932 A L J 769= A I R 1932 A 568 
(569)=A L R 1932 A 964 [f B). 

—District Judge acting utider S. 15. 
Bombay City Municipalities Act is persona 
designata and not a Court— Revision under 
S, 115, C. P. 0- is not maintainable. A L 
R 1933 B 230 (230-l)=35 BLR 89=A I B 

1933 B 105=142 I C 378=1 R 5 B 234. 


C. P. C. (1908) SEC. ,.115 (Conid) .: 

(8) Meaning of ^‘SnbOfdliiate Coiirf’ (Conid) , 
(b) Particuiar Cases (Co/i/rf) 

.-The dismissal of an application 

under Land AoiuLilion Aob s, hy Um 
C ollector is not open to revision bciaiisc 
the High Court is not oompotont to 
revise the order J-he Collector. A ^ j. 

, 1930 Lah 242=31 P L 

1 -- An order under 0. XXIII, r- 1 

1 passed by Collector in rent case, w 

by High C»H. I ,K 19M 

-Collector in exercising discretion 
refusing to issue a certificate under s, 
10 of the Bombay Hereditary Officers Act 

TTicfh Court’s power to interfere in 

— Revision lies when the lower Court 
referred a mortgage suit to the 
‘ under sub s. 3 of s. 9 of the Bundalkh.md 
Land Alienation Act with a view to the 
^ Collector exercising powers uu^®^ • 

; 1 and 2 of the section. A IB ^125 AH 253 

=L R 6 A 14 Civ =86 I C 208. 


(b) Particular Cases, 

— Collector’s Orders— No reyision lies 
against an order of the Revenue Divisional 
Officer acting iincler Act HI of 1895. A I 
E 1922 Mad 337=14 L W 548=(i921) M W 
N 757=41 M L J 577=66 I C 566. 


—The Collector being moved by an 
application set aside the order of refusal 
of the Sub-Deputy Collector to prosecute 
under s. 471 Penal Code and was acting 
as a Revenue Cmirt;. It was hold that his 
order was rovisablo unders. llo C. 1 . U ancl 
also undor s. 107 nl' the aovernment of 
India Act. A I R 192f> Pat 2.'i=7 P L 1 
199=26 Cr L .1 1565=90 1 C 445. 

—The High Court has power to in- 
terfere ill revision with the order.-, of 
revenue courts under the Rent x\ut in 

cases where the coursoof appeal lies to i iic 
court of tlie District Judge amt High Court 

^ 14-0 c 31=9 1 C 747. 

—Collector under tlic AlanJatdar’s 
■ Act a Court:— 14 Bom' L R 

114=11 I C 676 

’ —Land Acquisition— Collector— S. 49- 

Hicdi Court’s power to set aside in imyi 
Sion. 16 C W N 327=lb C h J 

' .-Tlie orders of a District Collector 
can be revised, by the Tioard of lieveniie. 

' (1925) M W N 419=96 I C 768. 

*-The Collector is not a court subord- 
; mate to the High Court. 1932 A L J 769=A 
I I R 1932 A 5680 (570;= A L R 1932 A 964 (F B). 
j- —Land Accpuaition ^ Act, ^ 18- 

Collector acting }oider is “Court” 
meaning of B Uo, C 3 D. 

. 234 (236)=16 R D 3231=13 L R 148 (Rev 
J -137 I 0 68=1 I'l 1932 0 i97=A I R 1932 
: ‘ D 180=AI t 1931 0 449, 


ilii 

Tm^ 

c. c. 
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(8) Meaiiiif' 0f Subopcllnale Court ((Jo-ntd) 
(b) Pafticulaf Cases (Conkl) 

•^“Collector tnider S, 18 not a 

Court subordinate to Higli Court. 54 A 
282= A I II tm A 598 (599). 

•—In passing tlie^ order if tlie Colle- 
ctor does not act judieiallyf bo does^ not 
act as £i “Court” ninch less as a Court j 
^‘subordinate to the High Court.” ltlB2 „A •, 
li .J 769rA I E 19B2 A 508 (n70)=A » 1 

1932 A' 964 (f E). ; 

— Eevisioii to the High Court against 
a.. Collector’s order dismissing a .revision 
petition to , him, ■ from the Deputy 
Collector dismissing a petiton ■ under O. 
21. r.lOl in a summary suit, is ' not, com- 
petent. A L E ' 1933, M 1000. Revision 
against a proceeding of the Board of 
Revenue under chap, XI of the Afadras 
Estates Lands Act is i,ncompetent, A L 
R 1933 M 1041=56 AI 579=38 L W 353=65 
M L J 423=1933 M W M 782. 

•—Collector’s power to revise procee- 
dings of maiiilatdar. 35 Bom..487=l2 I C 356. 

•—Powers of High Court on order, of 
a Rev, Officer under the Alad. Estatas 
Land Act. , " ' 4Ii W 278=35 I C 640. 

—Aden Court Order granting Letters 
of Administration by ihe Aden Court 
Isa' final judgment, being a Court of 
final appeal and is not revisable. — Appeal 
to 'the .Privy Gouncii' lies, A 1 R 1926 Bom. 
139=50 'B 32=27 Bom L R 1460=92 IC 367. 

— Rivision lies, from trn order under 
,8. 8 Aden Court’s Act (11 of 1864) passed 
by the Resident Court that is, subordi,iiato 
to the High Court AIR 1929 Bom 190 
r3i Bom h R 225=l!Kl Rul (1929) Bom 
. 311=115 I C 407. 

— Scope of— Deolsion under the Alan- 
dalay Municipal Electoral Rules— No 
..reivision lies the'refrom. A L R 1933 B 
71 (72)=A I R 1933 R 41=141 I C 80=1! U I 

— Order of the judicial. Assistant of 
Aden— High Court has power to interfere 
in revision in a suitable case— .Aden Court 
subordinate to the High Court for .all 
purposes— Aden Act, S. 8. A L R 1933 B 
237 (238)=35 B L R 27l=A I R 1933 B 194 
= 144 I C 705=1 E 6 B 5.. 

— District Registrar s Cciirt*— Registrar 
not being Dllicer subordinate to High Court 
hiH order under s. 75 (4) is not open to re- 
vision. AIR 1928 Bfad 475=64 AI L J 595= 
51 M 245=27 L W 34G=(1928) IM W N 101 

= 109 I C ISO. 

— Consttlar Court at Zauxibaf:— The 
Bombay High Court has no power of revi- 
sion over civil cases tried by the Considar 
Court afe^ iianizibar, though it is autho- 
rized to hear appeals from the decision of 
that Court as a Oonfiular Court as a 'District 

^\'JX u. (1) W' (n) 


JOT 

i C. P. C. (1908) SEC. 115 (Contd) 
j (8) Meaning of “Subordinate Court” (CowcM) 

I (h) Particular Cases (Co?^c^d) 
i Court by the Zanzibar Order in Council 
! of 1884. A power of revision is no^ an 
I Incident of appellate powers, but on the 
I contrary can only be; exercised where there 
i is no ■ appeal '20 Bom 480. The High 
Court of Bombay has powers of revision 
lover all the Civil Courts of Zanzibar, 
i .36- Bom 105=13 Bom L ll 1017=12 I C 687. 

5 ' —Other Tribunals:— Calcutta ,, Improye- 

ment Tribunal acting under Land Acquisi- 
tion Act is a Court and its orders are 
revisable under s. 115 CPC 30, C W N 
370= A I R :1932 0 660=1 R 1932 C bl0= 

139 1 C ISO* 

—Madras Hereditary Village Offices 

Aft, 1895— Eevenue Bo-ard acting under 
—Not a Court subordinate to _Hi|n 

Court. 55 M 942 (94«-7):63 M L J 282= 
3(5 li W 122=1932 M W N 524=138 I C 
390=A I R 1932 M 529= I R 9= 

A L R 192 M 1099. 

-Calcutta Ijjiproveinent Tribunal acting 
under Land Acquisition Act is i‘ 

subordincte to the High Court. 36 C 


—Under Biinua Rural Seif-Govern- 
ment Act, 1921-I)istrict Judge dlspoeng 
of election petitions is f 
nate to High Court within B 115 ^ A 

10 B 517=A L E 1932 R 399 (F B.) 


(9) 


Where there is remedy 
otherwise, 

—High Court will not 
revision with a pure 
when 


by suit Of 


interfere in 
a pure finding of fact 
the aggrieved party has other 
remedies when the finding is not opposed 
to the evidence on record or is not based 
on meagre or little evidence or on disre- 
gard of evidence, AIR 1929 Nag 
^ Rul (1929) Nag 103=115 I C 

—When there is another remedy 
open to an appellant, the High Court will 
not entertain an application for re nsioo. 

BLR lbb=i9 I"C 430. 


66= lad 
167. 


open— No 
L J 791= 
li I € 814. 
interferes in 
applicant , has^„ 
'has "onl,y''',,an 
which iS' too^-' e'Xpensive 
I C 2.54=171 P w B 1912= 
176 P L R 1912. 
being opeu no 

inlerfereuce in 


—Other remedy being 
revisiou lies. 33 All 647=8 A 

—The High Court 
revision only when the 
no other remedy open or 
alternative remedy 
to follow. 17 

— Other remedy 
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(9> Where there is remedy by suit ^ i 

Of {Ooutd) \ 

-—Oilier reoieclies-.'beiiiu ■■ Frae- ; 

tice is not to interfere. 38 Mad^lS.-p^Sn ^ 

— The Higli Court will not intortoro 
in revision oven though the lower court p 

the exercise of jurisdichon not vested iii ^ 

it by law, passed an order on the mer.ts i 
of the case and a remedy 'jy 

was open to the party. JT I L 14»- 

— Eevision does not lie when an 
execution application is Xm a 

objection of a ^^ird party against whom a 

suit can lie under 0 21 H bp O f ^ 
also when the order of dismissal is appeal- 
able. . 

—The High Court may lulertere in 
revision to avoid multiplicity of procee- 
dings even though other remedy is open to 

the petitioner. 40 All •llfslB 

—In the case of _a wrong decision the 
High Court could not interfere under & liD 
of the C P Code, as the judgment debtor 
had his remedy in review of judgment, aa 
OWN 627=27 G L J 418=44 1 C 763. 

Even though another remedy is 

open the High Court will interfere lu 
revision when the applicant is_ clearly 
entitled to obtain posse- ssion under O U 

R 95 of 0 P C. 16 A L J 1»0=4 J A 21t) 

=42 I C 

—Whether the High Court can 
interfere in revision when there is anothei 
remedy open. 22 M L T 325=41 I C So,. 
—The High L^ourt will interfere in 

revision only when the other remedy is 
no% open to the P»''^‘y- 

—Suit under s 9, Specific Kelief Act 
being disinissed~“Aiiother remedy is open- 
Be vision does not lie— 8 A L J 791= ti 

I C 814. 

—Other remedy open— Ko Interference 
in revision 1 Pat L T 296=5 Pat L J 415= 

5T i C 421. 

—The High Court can revise a deci- 
sion of Lower appellate Court on apj^eal 
from a non ai>peaiabie order when no other 
remedy is open 2 L W” 693=18 M L T 
145=30 r C 380. 
—The High Court can interfere in a 
proper case even though other remedy 
by way of suit is open 4 Pat L J 94=4f 

1C 150.. 

—Interference by 'High Court though 
other remedy open by way of appeal, 5 h 

207=3«^ 1C 160. 
—The common- principle, governing 
the re visional powers of the. High" Court 
liiiier both S. 115 C P C and s, 15 of the 


ifil 


C P. C. (1908) SEC. 115 (fW-Z) 

(9, Where there is remedy by suit or 

iillicfwise 

Uhiirhi Ar.t is llnL it should '“b‘"!vHr 
where ollwr ailutiusile remi-i J t.v .. .. 

—An Order refusing in animiii iiie !> n.u - 
im-s can he o-n-reatiMl in an 

A 1 c‘ W N 682=1^1 C 3W- 

lU) jjjy IH-iielicc of tlie jinlu'-ial 

i GommissitmorV Court 
i sioii wlwu lim applicant has tlu, 

! appeal open to him . 

j —-No revision lies whore 

' ‘''-''""^l-Anoihor roinody being y 

?iV'f IV L J ‘iil it T^Pal 81-40 

High Court 4 1 , 1 . u 0 . ^ j 

I -Other remedy , ,'n"-u--'->ecision lu 

i’Vl 1 hh C<-^^ 

i sio'ii— "1 nicricitiiu.- n} .-ni" « ^ ^ 

— Whero otiicr ii. iiedy w open to a 
nartv and when great injuslieo w.uih! not 
i b low f a refusal to intmlen. .in ven- 

! shle the High Court 1 e 

] fj'ij. Ltieh Cou'.d. win iii'i i.iiserforn 

in revision when oiliir nnueiiy "1'^* 

!a„,l when there i onii 

—No revh K,!i Ill the i.'a-n of .an 

! i.,t..-i-h.eatorvor.lenv.,-.v.-l l.y a Court iiavjug 
I jadsdirtion when iln !''■ i.'- aiiotUer 
! htsides ,in ;i, pro'll Ironi ll»e Inul d-eim ^in 

\ ’’L'suau.wry pro rtdim.f are "‘d ."1’““ 

,t,> revision beeanso t a,y do no l a j 

; demide ihe flispuli) 'in, 1. the lllgli Ctiml 
; wil! not inl.TlW-e in romsK.n 

i K’m'nTc hf 

1 -A manifest error in Um onh-r even 
1 though a Iteuiudy h.y .suit i, '’''P”.,'; 
i ho .set right ui reii.-ioi.. 1 li l.'-h >Ua 
’ 179=22 h W 74-1=1132,.) .U U " 

The uxisieneo oC annlher remwly 

does n,-)t '^ar revi'-ion. A. 1 11 l'.!f'' A I 
610=48 All 175=2.1 A , ; J &;= < U n A .01 
Civ (!' H)=9u 1 t lab, 

— Oliitor: — If a suit is not inaintuin- 
ahlo at all it might in -some eases he 
advisahlo for the Higl' Cmirl in revision 
to iiiterfori! and thus to l-revent iurrher 
waste of time and money. A I 

M ii ,1 ...irt.ii I C 

-Si'U also 48 M h .1 l..l=l!t,2i.) Al 

W N 305=A 1 H PJ2'-, '.Lei 7l.7=S7 i C Uh 

j. — l>i'risidei\‘Ati,oo ol 1:411 td ..lieuaupi 

i •-Hid fnitid on ei'edilors in elaim ease la 
I iirofcne,! of other remedie.-. ean he urouuU 
' of revision. A 1 4! 1927 I’at, 31d=«P. r'l 
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C. P. C. (1908) SEC. 115 (Conm 

(9) Where there is remedy by suit or other 

wise {Cordd} 

—Aggrieved piirty liaviiis aii()t.lier and 
®^adequate”*'n‘nicdy. Hit’ll 

interfere. A I K K)2(‘. 

C w K 1 H} 7=98 i C 

—A more appropriate /.wid far more 
compleie reimjcly open, 
not exercise ^ J '^rr aa 

Cal 114=45 C L J 21,3=31 0 M Is 6Lj=9ji 


!90i 

'19*' 


I C 89 

HIcib Court can iiiterfei’C in revi-* 
sdoii in exceptioiifi! cirenrnstaiices e%’en 
though another remedy of suit is op:-ii, 

A IB 102 G Ml Cin-H Lah L J 42^=27 ■ 

h B h 44:-96 ! C M. 

^-Another remedy open by way 
appeal ai a !at(-r fda«e of ilie proeecdiipgs- 
He vision does not lie . 9-ii:i 0, 173' (Lah.) 

— -A!! orfier disallowing inierroga- 
lories is not open lo revision when there 
is 'H reinedy liy aipteal ..from the dccrne^®8, 

I C * -s I . 

— ('oart shcuh] not iid.orfere 
in revision where another remedy is open 
to the Jiggrinved parly and where no great 
iiiiiisiice dr iticonvcniencc results. A 1 H 
‘ 'lO-id Nag *J1K'!:.-22 N h l\ ?4)=94 I C 10. 

•"-Anot'liPr i*e.nn 3 cly by way o,l: rt-siilsir 
'Siiit open to tlie aggrived party -High 
'Court tvill not interfere 93 i C 868 (lab), i 

—Partition of the whole property. | 
One of the properties left iinnariitioned | 
by oversight-It is for the parties to^clniw j 
the attention of the Court to the omission ; 
tlierofore Revision does not He. A i H i 
1925 Pat 760:^92 I C iS4. -j 

— Bemedy by w;iy of suit available | 
Hi^di Court, will not ordinarily inierfere ; 
in Revision unless found iinecessary to : 
dnve the parties to smt A i K ; 

iQ9fi M'lfl i8=5b M H d lt.?2=22' L 448 i 

1921, Mad , c jg. 

—Another remedy 

for revisioi! is not niaintainatile. A I li. iJ'-o 

ondh ceerf 0 w :n ossrii ictiT. 

—Except upon peo '■’*'' irrovarabio 
iinnrv the Hi-h Com t v, -ill not intsrleni 
iiA'cvismu under f, 115, When there is 
another remedy open V, '5'« f i'ii.ipg-A 

I B 1923 Ihit o’i8=4 P ii 1- 4^1=12 I C 148. 

— Hold, llse projci eoiirso _ when a 
suit is dismissed f *r defaiut is \o u.ppn\ 
for a review of the order or an erJer to 
-,et addo the order of dismissal ami m.g. to 

in reolsimi. A I U IW:! ’ '""j 'I:’' 

—As the exeieise of llm iiowct 
revision is discrciiunary it must oc 
adapted to ihc drciniibianccs oi eacn parn- 
vular ease aud where uecei^sary nnuitio- 


C P. C. (1908) SEC. l\% {Oontd) 

(9) Wliere there. is' remedy by suit 

Of otherwise {Cofitd) 

lice may be made even though 
remedy aviHlable. A R 1925 , 

sI9 r C ow 

—Where justice requires interference 
even where another remedy is open revi- 

don will lie much more^so where another 
remedy is barred. AIR 1324 Aag 

—Remedy by way of revMon is to be 
resorted to only when there is no other 
renedy available to the aggrieved party. 

A I 1^ 1924 Lah 191=18 I C 6@4. 

—High Court will not interfere in 
revision wuth an order made in exercise ox 
a jurisdiction wrongly assumed wliere 
at^grieved party has a remedy by suit A i 
R"1924 Lah 471=5 Lah L J iB7=78 f C 35CJ» 

— Eevision does not lie when^ other 
remedy by suit is open A IE P)2o mg 

,31=76 LC 46. 

— Wlien no other remedy is available* 
s 115 Bliouki be construed liberally. AIR 
‘ ■ '■ 1924 Sind 49=75 !' C ICHI. 

—High Court will not inierfere in 
revision wdiere the nnsuccessfoi psrty 
has a right by suH. A I R 1924 Pat 134=4 
P L T 718=1 Pat L R 370 Civ =74 I C 474. 

—The High Court will interfere in 
revhion Wherrthere ii an exceptional 
case and it is doubtful whether another 
remedv is open or not. A I R 1923 Mad 
663=18“L W - 105=(I923) M W N ■ 354=72 

i C 688. 

—Eevisionai powers are available in 
/absence of other remedies only appiicatifs 
:■ negligence tu exercise right of appeal or 
1 other remedies does not give Mm right 
I to apply for revision 113 I C 40f 

! —The High Court should interfere 
^ only when Irreparrable loss would occur 
i but for its interference and_that,too only 
in extreme cases, A I R 1928 Mad 
I 794.= miC'llL 

—111 . preser,iCQ of^ other , ' remedies 
annilcation for ' revision is barred, 9 :P la 
, ^ ' ■ ^T 659= 108 I C 804'. 

i —Presence of eifeetive remedies if 
i they involve ■ unnecessary trouble is no 
I bar to revision provided" conditions for 
’= rf^ vision are ■ - .satished. A T L 1928 l^lacl 
, 416=55 M L T 345 =51 M 6d4=27 M L W 
j ■ 286=108 I C m. 

\ ■■■ —Proper 'remedy- against order 
i refusing to ■' n|>icad party is to appeal 
under O XL 1 r. L and not to arply 
I for revision*- A 1 R 192:7 „Ca,l 814=64 C 

716=101 I C 841. 

i .:in [U'useuco of other remedies generally 
there is juj revision but this rule is not 
aMoluie, A i E 1927 Mad J99=26^L W 

76=104 I C Ii7- 


'' 
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C, P. C. (1908) SEC. 115 (Corad) 

(9) Where there is reraeOy by suit 

or otherwise (Conid) 

— Estision in special cases will lie 
ev6Q in presence of other remedies. A I 
E 1927 Lab 911=28 P L R 136=9 Lah L 
.T 19=l«3 1 C 595 


I9B4 

"l94 


C. P. C (1908) SEC. 115 iCoiitd) 

(9) Where there is remedy by suit 
i or otherwise (Cotdd) 

I — Revision may lie in special oa&os 

; even when another remedy is open to the 
party. A I R 1929 Lah 17f)=lud Rul 

: 745s:ll8 I C 



--The High Courfc will not interfere 
with a decision, even where a question has ] 
been wrongly decided, when the petitioners , 
have a remedy by suit, M W N 1912, 956 < 
rnindCasmi 

— Be vision should not be granted ; 
ordinarily where besides appeal some other 1 
remedy has been provided. A I B 1921 Nag i 

^ 17±4 N L J 55=63 1 C 46. | 

— Bemedy by revision is discretionary i 
and revision may be granted though other i 
remedy is open. 4 N L J 55=63 I C 46. 

—In cases where no suit lies such for 
example or(ier in rateable distribution 
proceeding declaring a property avS an asset 
liable to be distributed it is the practice 
of the High Court to interfere in revision. , 
A I E 1922 Cal 19=20 C W N 109=70 

I cm, 

— High Court will not interfere in ' 
revision when another remedy is open to 
the aggrieved party and no great injustice 
or inconvenience would follow from the 
refusal to act, A I B 1934 Nag 38=69 

! C 719. 

—Even when there is another remedy 
open to a ijetitiorier High Court is not 
prevented from interfering in revision in 
cases where grave injustice may have been 
done. AIR 1922 Lah G3=4 Lah L J 71= 

67 I C 945. 

—No revision lies when the aggrieved 
party has a remedy by suit open to him 
except incases of very serious miscarriage 
of justice. 651 C 476 (Cal). 

—The exercise of re visional powers is 
discretionary, and High Court will be 
unwilling to interfere where an aggrieved 
party has other remedy open to him. A I E 
1922 Pat 315=1 Pat 68=3 P L T 406=65 I C 1 35 

— High Court will be slow lo inter- 
fere in revision except where no remedy 
Is open to applicant. A I B 1922 Sind 1 
=16 S L B 165=65 I C 59. 
—The powers under s. 115 should 
be interpreted liberally specially when the 
applicant has no other remedy. AIR 
1921 Sind 80=15 S L E 135=65 I C 37. 
—The High Court usually does not 
interfere in , revision when' there .is' a 
separate remedy open. A I B 1922 Mad 
3=41 M L J 378=(1921) M W N 507=15 L 
W 245=64 I C 493. 
"-"Where another remedy is open to a 
ty the Court will not entertain an 
licatioQ for mision. 64 i C 469, 


— Extraordinaiy powers of the High 
Court should not be invoked without ex* 
hausting the ordinary powers of the Court 
below which may give Mm all he 
'30 Cr L J 862=Ind Bui (1929) Lah 730=111 

I C lii. 

— Order under 0. XX E, r, 101, cannot 
be revised because another and better re- 
! medy by w’ay of suit is open to tlie parties, 
i xi l‘B 1930 Cal, 348=34 C W N 577=i;nd 
! Rui (1930) Cal 856=117 I C 551. 

—High Court ' will not interfmx* in 
: revision wdien a remedy by a suit is o|)en 
■uxcept ill exceptional cases. A I II 1930 
Bom 375=32 Bom Ji R CU9=54 B 479=i;iid 
Rut. (I93l),j Bom 307=115 1 C 763. 

: —As tlie parly aggrieved by order 

! inidor that rule or V. ■ 'O! has a remedy 
> under 0. XXL r. 03 High Court Hhould 
; not iuteri’ero In revision wiih the deciBion 
: under. A IR 19311 Fat Hll-Rfnd But (19311) 

1 Pat 513=115 I C 575. 

. — Power, to interfere in, where cither 
! remedy exists. 5 M L 3.' 125= Ft M L J 
; 307 =32 M 334=4 I C Slf. 

; —An order returning a plaint for 
' presentation to proi)er Court is not rovis- 
^ able as there is a remedy oiien to tha 
' piaintiif to proceed wit.h the suit in the 
proper Court. Im! 3M (1929) Sind 161=1 1 8 
; I C I9J. 

I ' —Other remedy by way of ap|,>ii- 
; cation under 0. 46, r,^7, open— Bevision is 
; not 'competent. A L R 1933 N 265 (2|=A 
il R 1933 N 221 {i)=145 I G 26i=l 
■ E i N 43 (1). 

—The High Court should not exer-* 
i dse revisionai powers when there is a , 
i clear remedy open to the party. A L i 
! ifJJ S 155 C56). 

, —An inter! 001.1 lory order of rejoriiaa 
I of plaint under 0. 7, r, 11, C 'P C being 
’ appealable, revision does not lie tln,jr6 frown 
5 Pat L d 400=1 Fat L T 268=51 I C 449. 

I —An order rejecting aplaint under 
I 0. 7, r. 11 being ai>pcalablc,' the High 
j Court should not revi.se an order directing 
i the plaintiff to pay advalorem court-foe. 
i ■. I F ii T 5=55 ! C 786. 

:■ ■ —An interlocutory order refusing.'. 

.: to raise , an issue at the instance of the 
; clefendariFs pleader is not ryvisable a« .■ 
I there. Is a itmiecly by appeal from the 
! ,decree*' ■ 52 I C III. 
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C P. C. (ifi8),SEC m (CmUiy 

(f) Wlere tliefe is reniecly by suit or ©tber«' 

wise (Could) 

—Oilier remedy being open— No inter- 
ference in revision. 107 P R 1010=51 ! C SO, 

—An order refusing the amenclmeni 
of a plaint is not revisable ii other romedy 
is open. (1914) M W N 98=14 M L T 588 

=21 I C PI 

—Revision does not lie when other 
7reinedy is open. 8<> P II 1915=145 P W 11 

1915=31 I C SO. 

—Ollier reinody by way of: suit beif/ig 
open, revision does not lie 1015 M W N 
■ 850=21 i C 4SI. 

—Refusal to allow aineinlHient is not 
revisable under S. 115, 0 P C as there is 
other remedv o'j)e!i to ihe aggrieved, 

14 M L T 588=1914 M W N 98=22 ' i C 39. 

— Otlier riiiiKM'h lielnu open— 'No revi- 
sion lies 1 h W '259=24 J il 781. also 
(1914) M W' N 598=2 3 I C 572 

— Praet/h'e of the ifiidi Court is not 
to interiVre in re\ ision when oilier reined v 
is open, 24 M L 4 75 at 74=lfi I C m, 

—Other remedy by way of suit being' 
open, the lligli Courirdees iiot interfere 
in revision except in very rare eases. 
A suit under s. 9, Spedli«j Relief. Act 
beirjg dismi.sseil revlsio!.! does not lie 
became a remedy fyy way of a regular 
suit is open to the part? aggrieved. (1914) 
i\f 'VV ,N''fl5=22 I C 279. 

-- A.I 1 o,rcl€-ir setting aside an exparte 
decree candle raised liy the High Court 
even thcmgli. appealable. 1 L A¥ 234=2,1 

1 C 422. 

— »S, 115, C F C applies to Presidency 
Snsall Cause Courts which arc siibordina-te 
to the High Court, it always applies when 
a puestiofi of Jurisdictionyipplies but the 
High Court has discretion in cases eoming 
under cl (c), S. 115* whefi the party has 
another remedy oi>eii. 26 AI L J 467 
=(1914) M 'W N _ 368=23 i C 572. 

—The High Court will not interfere 
in revision against an interlocutory order 
when there is a remedy by way of appcfi! 
against the final decree tlitif: may be passed 
in the suit But it will, interfere when 
there is an improper exercise of jurisdiction 
or improper refusal to exercise tho same 
by the lower Court. 21 I C S54. 

—Even where aiiothei* emedy is oper,i 
the High Court will interfere irt revisioii 
if tlm circumstances require il. 12 A h J 

899=24 i C 

—The High Court will not interfers 
hi revision with an orier of flic lower 
Court settiiig aside an expario dcraa'C 
when a remedy by way of ap[HMi is open 
againai the decree’ that may be passed ifvmo 
imlk\ 1 ,L. W' 233=21 I C Ul 


2% 

:c, ih c, mm) SEC iis (CM) 

■ (9) Wliere there is renietSy by suit 

or otlierwise (CotiUi) 

■■ y : —T.he practice ■ of the Higli Coiirl 
ms. aipainst entertaining an appIical!o,ii in 
revision when other .remedy' .i.s open to 
' the party aggrieved except, where special 
■' circumstances require- it. 12 A 'L J 899=24 
■ ■■ I G 807.-'.arid. 26 I C 12. 

—The- High.' Court will not interfere 
: in revision urider B. 115 o.f the C P (Jode 
. if the iietitiorier' 'has' .a rem-3c1y by siiib 
1 L .'W: 9-05=2§ I C I9, 
y —The ■High 'Court will interfere in 
revision even.- though other remedy is open 
if llie parties cannot be put in the same 
position later o'm 18 '.'M; h T 243=10 

I C 845. 

— An -error of procedure is no ground 
for revision. ' The High Court .has power 
to revise an order relating to rateable dis- 
tribiitioii even though a remedy bj? a ragit* 
lar suit is open, [trovided the rights of 
life parties are .not sitTecied (1914) M W 
K 738=25 I C 592. 

—EvcJi though nlher remedy is open, 
llio High Ctmrt can interfere irj revision 
if ihe circnnisbi?i{;es require. A 1 K 193! Cal 
:i85=r)8 C 5rf=l!id RuI cm) -Cal 583=I32 

1C 631, 

—1dm High Court is reiuctant to inter- 

■ fere' in cases under the Deccan Agile 
; euitiirist's Relief Act 'where" the District'"’ 
: Judge's revisionai .powers suffice. A I 

i' Ii 1931 Bom 2H4=.55 B 411=33 Bom. L R 
^ 47b=Ind Eul (1931) Bom 319rI3l 1C 89S. 

—A reroand order tinder s. 151,' made 
w-ithoiit iorisclietlon can be revised even 
, though a reinedy by appeal ' from the finai- 
- clecri'e is open. "A I - B ' 1931 Lab 302 (1) 
=32 F h ii KhkTnd Bui (1931) Lab 75i 

=133 I '€ 127. 

■—The High Court has discretion to 
i’j,terfere iti revision in order to ^ avoid 
unnecessary hafdshi|j and multiplicity of 
proceedings, oven though another reiucdjr 
opeins. An order dismissing an appli- 
cation under 119, r. 4, is revisable if a 
remedv l)y a suit is barred by time. 
193:2 P C h 422 CCiv)=135 3 C 199=33 F 
L E 53=T B- 19:12 b 7DA I E 1932 L 17(1 
=A I i'lW I 421 (Civj. 

—If the ^Coiirt bolow has acted 
without ^ jurisdiction or with material 
irregularity and the appUciint has been 
seriously prejudietd and interference is 
ealiod Cor in tlio interests of justicev 
tlieic is no orison why the applicant 
sliraild driven to a "more elrcuitous 
remedy by way of a separate suit 54 A 
183 ri86j=A I M tm A 632 (H »«) 

—An order of rateable distribution 
yf iaiigmeut-deblor’8 assets among rival 
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C, P. C. (1908) SEC. US. (CoHid) i I 

(f) Where there is remedy by sait or | ( 
otherwise {Contd) i 

decree-holders is not revisable when | 
other remedy is open, 171 P W R 1912 i 

=176 P L R 1912=17 lud Cas lot. , 
—Interference in revision is only in : 
exceptional cases to save the riglits of the , 
parties and unnecessary expense ' of : 

tion, when another remedy is open. A L it 
1933 R 241=A I R 193J R 2s9. j 

—In the ease of an order passed with- i 
out consideration of the evidence under O. i 
21, r, 58 of the Code— High Court ought j 
to interfere in revision though petitioner 
has got another remedy by way i 

A L R 933 P 146 (147) =14 P L T i 
70=A I R 1933 P 158=142 I C 628. 

— A remedy by way of regular suit 
being open and Judgment being sub-judice 
in regular appeal it is not proper tor 
High Court to exercise exiraordioary i 

iurisdictioii of I'evlsion. A L 11 1933 L 
ks (279)=14 L 51=S4 P L R 289= A I R 
1933 L 317 (2)=142 I C 738=1 R 5 I 256. 

— Even though other remedy is 
open, revision lies when circmiistaiicos 
justify. AIK 1933 Pesh 52=143 I C 87. 

— The High Court may interfere in 
revision even ihough other remed;y by a 
suit or appeal is open, provided circum- 
stances justify. A L B 1933 K 202= A I 
R 1933 R 86=11 R 134 =144 I C 163. 

—Sum in dispute not forming part 
of the assets liable to be rateably clis* 
tributed S. 73 (2) does not apply so^ as to 
give the aggrieved party the right of 
suit* Therefore High Court can interfere 
in revision. ALE 1933 P 195 (196)= A 
I E 1933P 277=145 I C 362=14 P I T 187. 


—The High Court can interfere in ; 
revision to avoid serious injustice to a ; 
party even ihongh other remedy is open. ! 
A L R 1933 L 1070=14 L 243=33 P L R 
975= A I R 1933 L 48=142 I C 759=1 R 

■ S i 267. 

—Under the Mamlatdars Courts 
(Bomby) Act, the defeated claimant has 
his remedy in a suit. If that right is 
denied by an -^rder of the Colieetor, the 
High Court is bound to interfere ir revi- 
sion. ALE 1933 B 332 (334)=35 BL 
R 576=145 I 0 405= A I R 1933 " B ■313=1 

R 6 B 79, 

—No revision lies, if '^other remedy 
Is open. A L R 1933 S' 181 ri82>=A 1„R 
1933 S ' 329=27 S 1 R 190, . 

—The High Court interferes ia 
revision as a matter of Practice in the ease 
of rateable distribution of, assets ' as' there 
Is no other remedy by suit,- A I R,. 1922 
Cal 19=26 . G W N , 169=79 I € 519. 


C P. C. (f?88) S1;C. IIS ( V,mUJ) 

{9J Where there is remedy by suit 

cr ulherwise (Vviidd) 

— 't'ho iligl) '-oiii't >',in _ iaUij'ff.re in 
revision only ' wbiiu tln.-re is im othur 
remedy open li> tlm iiggJiuvml party , Mid 
when Koi’iou.s iujuty will 
but Cor its iiiterfiiiemiO A. T( 

Sind 101=118 I C IM (Sind.) 

—Even Ihoiigb a remedy by a regular 
i suit under 0 XXI r. 63, i« open, the 
High Court can interfere in revision in 
! exceptional cases. A i E W 29 Jag 356= 

! I ml Rul (1930) Nag I C 735. 

I — llevisioii is noj yiOiiipficn i I'iieii 
i oilier proper rooiedy 
;a li R 1933 H 572 
i ^ I t lOJ. 

; — llovisiou d ' 1 - tiot lio^wlu'ii other 

* reined V iis opAii lo "tiiiu _ ,it.ii,r,ior.s 

i sariciion iiuJer ih 32. il. i 'o 

I the mi nor. s i>. !'ioi receivi.Mi. hf i k 

i I9I5=2<»7 P Vv li i’.uo=l2 i C 

I ' lit, 

: ..-Ret’Lsiuii net _ comiKj't'fit ti 

j surety, boir.g held tor debts oi' 

i the principal debtor, had .thei rijaeihes 

! opofi agHinKt* il‘€ bitUu A I 
; Lab 777=lnil Uiii 

i --Au Lirror i!) the «,Mi ‘fil;t,Ur)ii of 

i Vakil due to * M'lJd.v in a suit 

' sliouid be correcied by tin. eouri ^otkir- 

; -wise ievisioa will ise but oiuUtitig to 
, ■' award iH’uporiioiiate costs is fi^d, o|hui to 
■ revision a renietly f:»y way cdl appeal la 
’ - open to the party. 24 ! C 'SIS. 

— Aithcmgli' fU'dinrirjly High court 
'i 'Camioi iutcrtdhre lu revinion in a iiiatter 
i respectiu.g which ilwru is aiiotlwr rciiuuly 
'■ shall, there is iio _ hard and fasi rule 
■ i excluding the jiudsdiexctiou of the court 
’ i absolakdy in such a ease. Where mm of 

: i the decrec-iiolders has been miiployiiig 

[ ‘t tactics all through to deprive the other 
' decree-hoiders of tiieir flgh/t to rate- 

• ' able clistdfmtio:‘U the vourt would, ifiierfero 

5 i in revision, .A. L. II. 1934 i^csh, 2. 


(19 ) “ Case iiica8iii.i? of 

—Whore the ortler^ be 

revised marked ibo deiinihu j Ihc 
termination <jC a proceed iftg' in a Huft a ** 
case” sbfmhi be Ue-uL'd to Ijavij beoii 
I decided so aslo alsrmi the ui 

\ rb IIA A L li Ifii Ali 251. 

-“-Wlieilivi* a oh* t 3i)is ^ on a prolb 
minary is'-uu a dot i bd ” wiibiu 

s. 115 k P, G. :i L VV :d2-;:i5 I C 88, 

— ‘ Gara ’ iiiramng of ■•' 4 '*'ruct!edi!U 4 S 
under B. Ill lltd* thniowimmls Art; XX 
, of 1803— .Pevisiimtd pmvei r-f the lli’gb 
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m 

C P* C. (1918) SEC, 115 (Oonid) | 

(!i) Case ” iiieaiiifiit of (Conid) i 

Courts. 411 M.ul 70;lr-i:i M L J 09=44 »I A | 

2i;i=:15 A L J i;45r2 Pat 14 W C i 

li J ]4:i=19 Vmn L II 715={19i7) M W \ 

N Ii28=0, 14 W fiOl .22 U W M 50=11 Bur ’ 

h T 48=40 I C m (F C). i 
—Oriior on niioii innlor H 127 i 
of the Clioia Xiij^pur x\e.t is not ; 

revisalile Lv Iliah Court, 3 Pat L W ' 
281=3 ‘Pat h J‘ 143=43 I C 933* ; 
—All ai>plicatinij under section 10 G I 
P C for the stay of a suit is mot a “ case ^ 
” aiid an order lor si;-iy passetl on tliat : 
application is not the decisiuii of a “case ' 
” witliln S. 115 of the Code, and no ; 
revision lies frosn such an order. 18 • 
A li J 431=58 I, C 90. ^ 
-“"-A Dihtrlcii acting' under S. ■ 

10 of the Religious Kndowoienis Act,: 
is a court aiid an order made In respect ; 
of an eiectioL m ado by the .District Judge' ; 
is an order nnidc in a '‘case’® iuul is 
open tcj revisiDi! mirier ^ H, 115 C P C if 
the matter fulflis the other requirements 
in the sectioi!. 25 At L J 53ri=38 AI 594= 
14 II L T 354=21 I C 451 = 1913 M W N 
842. [Seci also 40 AC 793=31^ M li J' 69: 

P C]=4I} I C ,6511. 
—Interference 'wiiii order declaring 
'wroHgly tiiat there was mlsioirider 

of CiiuKen of aefion. 12 I G 357=7 N 

.LSISO. 

— Ail ordci’ staging sale of ^ property 
ispiofc rovisable as ik) case is decided 
within the niccining of S. 115 G P G-41 
Cal 87i.k 18 C \V X 602=22 , 1 C 848. 
—A case has been dteideel wlion a 
jiidguKUii is delivered but the deeree is i.ot 
prepared But revision does not lie when 
tiie decree when prepared is 

13 A li J 435=29 I C 176. 
—ProecMidiiigs iincler 0. IX, iv |3, 
Civil F. C. is a case aiicl revisior lies. A 
! fi 1925 Aii BIU=48 A riri=;i4 A i4 J 56= 

h R i‘) A Q'i Civ (F I c lae. 

— IProeeoding eoDseqaent on an appli 
cation for setling aside a decree ex ixirte' 
iiivnive.s llie riL'\crsai oi a rlnal order and' 
decree iii a siiil and are in themselves a 
case, A J U ItvJO Lull 3>79= 7 Ijiih 161=8 
3.iah L J l 67=27 J" fi id 32i=95 I C 24.- 
SCO aioo A i it 1920 hah 314=8 i4aii Lt 
J17^‘G27 FLR 710=941"' C III 
-*“lu a suit for partition among eo-sha- 
rei% !aijdioi**!'s rcCtisal to add teiiants as 
parties is no case for interfereuco by the 
High Court. A ! in < '3 ibd 69U=ln h W 
198=(l92:i) \r X -i03=4o ol D ,J 703=76 

I C 2§7. 

—The w{Ji\! ‘ case ’ does not In 
every cjvo' ineui the w’nule ca&e but may 
mean a ]>vrtieuiar. branch of a case for 
which an iiukq Hit! dent rtnuetly or a diffc- 


C. P. C (1908) SEC.* 115 (eo«l€l) 

(10) “Case” meaning of (Oo? 2 fcl) 

rent procedure is provided by the' Code. 

' A- 1 ll , 1923 Lah 615=71 I C 24t 

■ — An order directing tliali ^ the 

arbitration should continue^ and appointin|y 
another person as arbitrator is one' deei- 
ding, .a ; case within -s. 115 C F G. A I B 
1929 All lAArTiid' Ru! (1929) Ail 387=51 A 
50,l=(1929) A LJ 182 =115 ' I C 611, 
—Case not in volving'quesiion of .,io,ris-' 
diction fe not open to revision. A I B 1929 
Bang 21=6 R' 667=lnd - Rul (1929) Rang 
111=114 I C 543.' 

„ —Case referred to arbitration w^'lth* 
out party’s consent and without permitt- 
ing him to file objection can be set aside 
in revision for want of jurisdiction AIR 
1929' Lah 171=Ind Rul (1929) Lah 312= 

■ 114 I C 712. 

—Order resuming proceedings Is “case 
decided ” under s. 115. A I R 1928 Oudh 
355=5 0 W N 603=3 Luck ' 650 (F : B)= 1 1 1 

.1 C ,161. 

, —The word “decided ”'in S.' 622 of 
the old Code, is smilar in its purport to 
the word “decided ”iu s 115. AIR 
1922. Gal 58=70 I C 484. 

— xln Order under s, 10 of Act (XIV of 
1920.). asking defendant to ^depositmoney in 
Court is a “case-” and revision lies. A I 
R 1924 Lah 408=68 I C 658. .The rafusal 
to issue interrogatories for the' examina- 
tion of witnesses is not '“a 'ease decided” 
wiiliiii the meaning of s. 115. AIR 1923 
liLili 282=69 1 C 4!7, An order requiring 
.'the- plain tiff to pay. certain damages on 
coriditioii of getting an adjurnment, with 
an order that toe case will not be taken 
up unless the amciint is paid is not a case 
and no revision lies from it 24 O C 215'' 

■ =64 I C III. 

—All orde.of the Court determining 
ibe piiestioo of jurisdiction is not a cleci- 
'sioii'of a case. A I R 1921 Lah' 184=45 P 
L E" 1921=59 I C 680. . An order setfemg 
liAdu an ex parte decree is a case and is 
not ati inie.riocutory order during the pen- 
d'^ncy of the .suit,. ', A.l R 1931 .Ali 2,94 

' ' - =(1931), A L J , 377=1 31 IX 

'. ,— R,efiisal ■ to , issue a 'Commission is 
‘ not case clecided withln the: meaning of s. 
115. A I R 1929,: bind 92=23 SLR 403 
, =IM Rul '■(1929) Sind 97=116 I C 91. 
i . ■ ■„ —.Whether proceedings relating to the 
i setting -a-side of an award in a suit Is 
j a case within the meaning of a. 115 iS' 

' doubtful so that the order ref using to set 
, aside the award can be revised, A I B 
, 1929 Lah 688=Ind Rul ,(1929) L^h 913=11 
! , Lah L'J/275=I!9 i C 721. 

I —Decision of a preliminary issue as 
to territorial jurisdiction against the defe- 
' ndant by a formal order in thj^l behalf is 


mi , BESAr$;:m iNWA’€ONSoiiMii» am' iiGEST^^:^ , mi 


C EX. . ( 1918 ) SEC. ''Its: ■ 

(li) “Case” mea'fiisi,g: . of (i^ontd) ' 

Boti a case deddooi within the ineaaing of 
^ .s.' U5. A X di im -All r(F 

A. BX . :55B=63; 1 C IS' 
—An order superseding the reference 
to arbitration amounts to an order deciding 
a case and is open to revision as iib 
appeal lies AIR 1929 All 743=( 1929) A 
'L J 918=51 A lOlOrInd Rul (1930) All 285 
=122 i C 685. A matter disposed oil com- 
pletely amounts to a case decided by a 
court. AIR 1929 All 581=51 A 957=(1929) 
A L J 91i=Ind Rnl (1930) All 139= 

121 I C 267. 

---A decision to proceed or not to 
proceed* with a suit or an issue does not 
■ amount to a case decided within s. 115 C 
PC AIR 1929 all 957=(1930) A L d 235 

=Ind Rul (1930) All 81=121 I C 97. 

—An order refusing to allow a partner 
too ffle a written statement to resist the 
claim in a suit against the firm, being 
not appeairble, amounts to a case decided 
within s. 115. A I R 1930 All 70|= 1930) 
A L J 1213=52 A 951=Ind Rul (1931) Ail 
.'470=132.1 C 38. 

— The use of the word ‘‘cases” instead 
of suit in s, 115 indicates that the section 
contemplates legal proceedings which are 
not suits in the strict sense but which are 
governed by the provisions of the Givi! 
procedure Code. A I R 1930 Oal 744=34 
C W N 730=Ind Rul 1931 Cal 175=129 

■ ! C 357_ 

—•‘Record of the case” means record 
of the legal proceeding decided although 
it is only a legnl proceeding in the suit. 
AIR 1930 Sind 265=24 S L .R 277=Ind 
Rul (1930) Sind 28J (F B)=I2? I C 613. 

— The order of Court overruling the 
contention that according that to tlie law 
governing the parties an oral will is not 
valid, and directing further e vide a co to be 
produced with respect to the oral -will is 
not tantamount to the decision of a '‘case” 
under S', 115. A I R 1930, Laii '448::Ind 
Rul (1930) Lah 839=127 1 C 2l5. 

— “Case” is more comprehensive than 
“suit.” Whore as ail cases are not suits, 
every^ suit is at least a case. Case in : s. 
115 is a case which has been decided, A 
I R 1930 All 758=( 1G30 ) A L J 901=52 
. A 927=IndRul (1930 ) All 753=126 ICl 

— Where the original Court having 
. no iurisdiotion sends the suit 4o District 
Judge for transfer, and the District Judge 
passes an illegal order for transfer there 
is a case decided and revision lies. A .1 
R 1930 Lah 195=31 P L R 302=lnd Rul 
(1930) .Lah 606=125 I C 234. 

■ Th^ word '“case” in S 115, G P G 
®iiiciiides not only orkdnal cas.es 'but 
'' also first appeal '“cases,”' A ' L -.E '■ 1933 R 


3S4 

e. E C. {!9§8) 

(lO)- * Case”' ..iiiea'iiliif .of' (Qontd) , 

202= A I R 1933 It 04=11. R 134=141 

I G 161. 

—An iiiiorlocuiory order does not decide 
a case within the meaning^ of the section 
merely because it may decide a tiraneh of 
part of a “case.” 13 L 59 (68)=132 I G 
850= A ! R 1911 L 644. 

— Finding on an interlocutory matter 
followed by an order is not a case 
decided within s. 115 0 P C 33 B X R 
1596=135 I C 815=1 R 1932 B 127=A 
I R 1932 B 81=AL R 1932 B 155 (159-60)." 

— Wider than a suit— Mesne profits 
— Glaim under 0 2<J ‘ r. 12 for-— Maintai- 
'nabiiity of— Decision in favour of— Not 
.a case decided, f 0 W, N ' 339 . T.!ie “word’ 
case"i.ms. 115 is" more 'compreheosiv.e 
than ' term “suit” and. includes other 
proceedings. 13 .L 59 (68)= A I B ■ 1931 L 
644=112 1 C MQ. 

—All order Betti.t'ig aside an arbitra- 
tion award does , .not j'.imoiint to the 
decision ■ of a “'case” within the meaning 
of S. 115. 53 A 1006=136. IX 508=,A I R 
1932 A 452=1 R 1912 A 216. 

—.An order setting aside ao arbitr-- 
ation award is not a case decided within 
the.' -meaning of s. ^ 115 C P C and, there- 
'■fore, no revision .lies fro'Ui such an order. 

„ (1931) A h J ,842. 

' — Order siipersediog a'ward'is a 'case 
decided and is open to revision/ A I ',R 
1931 All 'l^Uhid .Rd(1931) "All 656= 

03, IX: 414 

— A.a .i,nterIoc'iito,ry order .allowing to- 
continue iitigatton in the ,■ exercis'e. of 
jurisdiction not vested in t.he Court by 
law arnoiuit.s to a cuise decided within 
s. 115 G P C [15 K h R 21, followefl; 43 
All 564; 50 Ail 276: 5 Lah 288, not 
followed; 14 Cal 768; 28 M L J 349: 3 Pat 
930; 1 Rang 231; 7 N L R 130, applieil'l 
A I R 1931 Nig I7=lnd Rul (1931) N;m 7 
49=27’ .N li R 25i=0§ I C 111 

"—An order Setting aside an ex parte 
decree is a case and is open to revision. 
AIR, 1931 Ail 294=(193i) A L J 371= 

Ind Pill! (1931) Ail 577=Oi i C 119. 

—An order passed on an application 
made . under O, !, R ii.l amounts to a 
case decided within s 115, aiid is open 
to revision if exercised improperly anti 
iiiegally. . 15 O G 304= I § I C 5f2. 

—Held, that no application for 
revision AviU lie against an interlocutory 
•‘order, which does not deiermirw the case 
but which is. ma<le with the object of 
collecting materials upon wdiicli the case 
is to be deteriiiineti tliere after. Thic 
word ‘case’ as used in s. .115 of Acd V of 
1908, must ordinarily moan the whole 
case. But where there are independiiient 
proceedings arrising out of a case, such 



m a proceedia^^ to re»iow a casti diBiaiBsed ■ 
iia default or l.o set awde a decrte ex 
parte for wiiicli tlio Le^islaiure lias provi- 
ded im ificlepescient remedy or a different 
procedure, prcit^eediiiK may ho a 
■wit Mil the iiieaiiiiif^ of the r4eetion. 12 : 

0 c ms ' 

—Sail iiiHuiiHhed for defauii*— Matter ; 
of grace and lueritn of Halt — Whether pro- i 
par grourida for re8toration-«Revisioii - j 
Whether coiupeierii after dodsiou of suit . 
restored AIR 193,1 L m. j 

—An order aliowiiig ameiHlineot of i 
plaint after cane was cltised aiTiOunts to j 
no ‘‘case decided’— A Ij E 19:I3 A 91=55 1 
A im^A I R 1933 A 189=145 I U 491= | 

- . . ^ . im A I J27. j 

—A {lecisioiii of a question under h. 
30» UPC does not nontc within the j 
meaning of ‘‘oaHe-deeidod;’ A h K 1933 ! 

A 693 (1)5:2 A W R 583 (I). | 

-An order debarring a party from pio- | 
ving a part of hU eiaim-Whetlier'amomitB to | 
a irmi decision, of a caHc, A L E i9B3 A 
397 CmjzB A ‘ifitkA .1 "R. 1933 A 374= 145 i 
f C 850= 1933 A Ji J 358=1 R (j a 171. ‘ 

— Revialrui is €oiii|Kili3nl if tliurc 1% a 
danger of aliusc of Hr* proce-s o\on > 

thotigli lio case is doi’idofl. A h It 1933 A ' 
384 cm>):49;a A li J 513=141 ! i' ‘AiHti ’ 
fi 5 A 4»I7=A I a PUi 4 284. 

—In a suit agaiiiht a lirnn an aiipearaiieo 
being wade by one iKiiincr i,») iiuttingin 
a »kit6meid, the fithtr partnij's have gH 
a right to iipfitjai al any 4a'»o and 
conduct the ciiHo, An ort'lcr refusing ’ 
permisfiion to Hiijjuar aniMUfit> to a 
decided iiucl ro i« opuu to rovisjou, A L 
R 1933 A 761= A I R A 5'23.:M5 i U 
812=2 A W H 28H=f R h A llhislfj.l A L 

J 1161. 

— Per liuptfhiiiid A3 i: (|5i‘ AMnn 
A #1 (j Climtr.i I An order lit appeal reviv- 
uig the dwwiRRtu! suit and ti,spn4ng ui thu 
appeal m not a rase dwdd^'ti hut h an 
mivrhmiimy order giving wi finalilv to , 
the smt.A !. R 1933 H 411 = A I If ite S 
279=2? H I. R 14 Ilf B|, 

*~5^h’ilur of a Full Ihuidi of Prrsidenry 
nmall (.aiisu Clourfc reftiKing to grant ii 
now trial on a question of fart— ihise 
where the liigli (jourt iiiteiferufi under S 
115 of C PU 18 <1 L J 578r 22 I C m. 


( 12 )■ “ Jurlsdktieii ” iiicafiluf uf- , . 

— Fresh objection regarding 
timi cannot be raineth A F E 1927 Hal 
388= 45 C L J 218r|0| | C III 
— i'h’esh question of iurisdiotioo can 
iuo fie raised. A I R 1927 Cal 381=45 0 L 
J 229= lil 1C 125. 
jnrisdietion in a pro|H{r 
man? «r ij;o> visicuutl jurisdicliou of tint 
lli-b Chntfl. Id A h A 47=2 V P b U (A) 
4U:h: li U 2 A 5=6» I C 8l»b 

— Uematniiug a rase under U LXR r. 
23 instead of under U. l^Xi i\ 25 doen 
not ertato a point- of juri^dietlyn tf» 
juHfify a on1>bn. 64 I C 4ifi 

-*4 baler of a Court deeidiug fiml il 
has jurisdierion to tudunafsi a siiit 

ijoi reusable 59 I C 4S§. 

‘-'is. 3 In api'iies in JurirtHeiioii aloiw 
u?id Hieli Four! will uoi iiiierfere in 
revision u?de:iH grave itiJuUis'e will olluu*- 
wi?.e he die A I U 1931 Ail 72' 

1 1931) A h A l;klJ4 I C 414. 

A pyrehast* by the deerw-hohlet 'h 
P heider for hiuiseif limy bo iiUiieked on 
lu’doiplr and eerniiit aujidetb Mil ii 

H not uii error of law or jurisdietiou 
if the Court doeH not uvaiid it. A I It 
1929 Mad b24=lnd Eul {VMP) Mad 711; 


— Urauiiog loavu l«» auu'ud iht plaint 
Is the juris.iun i*:ni of the ihniii, 

and is luvp open to revbiuu A I 11 19311 

Lah rM9=lmi Eul (PAhl) Lah (504«il$ 

I C Ilf, 

‘ Rev } , 1,100 IbR i%u a dtfUBiofu 
uiiou a preliuunarv imm nsliitlug to 
iiiri.diutiom A i H 1930 AM 2llk5K M 
'C4 ptk.H 1.1 W %li«lud Rul .Had 
mM2l I C lit 


ill } Slagle Jiilp’s ilevidGtt. 

-'-A Hiuglo Jiiilue rovewiug jiidgwimt 
A 11 Court is not Kiilmrdinate 

to the Higit Coiirb 43 Cal bdeji I C 745, 

*— I)6ci.‘!l0fi of single Jtidge of Chief 
Court acting under n, id of Oiidh Cuuirli 

It. %(l 4!. (\) \'i ^ (%i) 
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C. P. C. (1908) SEC. IIS (Coritd) 

;0) “ Jurisdiction meaning ot (Contd) 

—The conduct of parties doeg not 
estop the raising of the questicnv of 
jurisdiction, and au objection as to jurisdi- 
ction can be taken in revision even 
though objection is taken in lower Court 
at a late stage in the proceedings, A I E 
l%() All 873=:(19:i0) A L J 997=52 A 947= 

: , m i c 

—A decision on a question of limitr 
ation is not a question of jurisdi- 
ction, and on objection as to the frame 
of suit cannot be * allowed for the first 
time in revision. 2 L W (>09=30 I C 264. 

—An order of judge to make a parti- 
tion of the property excluded from the 
previous partition being set aside by the 
successor of the Judge having jurisdiction, 
iH not revisable by the High Court A I ^ 
R 19:il Cal 52=B4 C W N 7:il=lnd Bui 
(19‘dl) Cal 239=129 I C 623. 

—Bub-Divisional officer exercising 
jurisdiction under Sonthal Pargauas Act 
-Bevision 19 C L J 292=23 I C 876. 

-^see al80^39 C 473=15 I C 547. and 
15 \ C 680. 

—Jurisdiction— Error of law 17 C 
W N 501=18 I C 298. 

—In a mortgage decree the Court can 
extend time fixed for xmyment of money. 

18 M L T 495=31 I C 100. 

— A Civil Court has got the power 
to review an order dismissing for 
default an application under G. 21 R 89. 
(1912) M W N 547=22 M L J 148=12 I 
C 361=10 M L T 569, Jurisdiction, 
meaning of 13 A L J 58=27 I C 629. and 
41 Cal 323=23 I C 977. and 19 C W N 
84=26 I C 275 Jurisdiction Contra see 14 

I C 52. 

—In execution of mortgage decree 
the Court has no jurisdiction to allow any 
claim to the property under 0 E 58 
C P 0 which applies to cases of money 
devies only 18 I C 211 

—Bef using an application on the 
ground of limitation or wrongly allowing 
it when it is not within limitation is a 

f round for interference in revision 

ecause a question of limitation is 
virtually a question of jurisdiction 14 

, ICIU. 

— Objectipn as to jurisdiction of 
the first court if can be taken in revision. 

9 Bur L T 119=36 1 C 464. 

—Rent suits— Powers of District 

Judge— 15 C 327. The consent of 

partie® can not confer jurisdiction to 
revis® the order of tlie lower Court. 
9 G W H 950.^2 C , I , .J 384; 


■C.T. C. (lfiS>SE.C. 115. -{Qonki} 

(12) *'Jiifisdktl0ii’’ mea«iii| of (Cow/d) 

—A question of Limitation is not. 
a ({uestiou of jurisdictiois 3 Pat 
L J 478=46 I C 569, 

—Jurisdiction of collector under 
■B 18 of Land Actin, Act 42 Mad 332=36 
M L J 95=49 I C 659. 

—The plea of watit of jurisdictioii 
mufet he substantiated by evidence on 
'record or by an aifidavit. .if no evidence 
is on the record. 1 V F L R (H. C) 

18=52 I C 32. 

-“Junsdictioii' within S. ■ ihV. means 
local, pecuniary or personal jurisditdiun 
or one with reference to the subject 
matter of the suii 41 Cal 323=23 I C 9|1. 

—Objections to its own jurisdiction 
i can be determined by, the same Court, li 
' e W' N 84=20 J" 213=26 1 d 275. 

— Order passed in exercise ^ of 
jurisdiction under s. 476 Griiniiial 
procedure Code, by a Civil Court cannot 
be- revised A I R 1926 Sind 216=20 S L'R 
90=27 Cr L J 780=95 I 'C 316,. 

—Where Legislature states that the 
decision of a particular Court shall be 
filial such a decision, is open to . revigion. 
'A I R 1924 Mad 561=47 M 369=46 M L J 
201=19 L W 402=34 M L T 50=(1924) M W 
N 272 (F B)=78 1 C 98. 

—An Appellate order decl'arirtg 
particular Court to have jurisdiction:;' is 
not revisable,. A I B 1929 Lali 83=108 

■ I C J97. 

■ — DeciBion of Court " regarding 
.jurisdiction can be agitated iit .revision, 

A I B 1927 Siiul 23'9='t.04:i.'C 

■ —Power to decide. is'i'Urisdiction;^' A 
wrong decision on admi.ssion of application 
that it does not lie h not refusal to 
■exercise jurisdiction A I R 1927 Gal 
928=46 C L J 182=31 C W ¥ ' 818=103. 

I C 418. 

'. — Holding the Court has jurisdiction^ 
is 'not generally opea to’ revision A I R' 
1927 Pa't 261=6 ..Pat 347=101 1 C m: 

—A judge of the High Court sitting:'; 
singly has no jurisdiction to deal under 
S. 145 CPC with au order made in a, 
suit of the value of over Rs. 1000, 
although the order itself may 
concern a suit of less than Rs 1000* 
ALB 1934 C 4 (2). Revision against a 
finding on a qoe.stion of jurisdiction is 
not competent in an ordinary civil suit 
138:r C 347=1932 A L J 478=16 B D 413=1 
B 1932 A 39(i=A I R 1932 A 415. 

—The word ‘Jurisdicthud in d (3) of 
■ B. 115 Is used in much wider sciusc than 
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J'sr- ' ; 

c P.. C. 

(11) * JiirisiictlM iiieaiiinf ef.iVmwk!) 

iH geiteraliy Jitiirihiiiecl t(i it. and siscann 
tile authority or power which a Oourt hfiK, 
to do jiisfcicts to the <iaHso it' nuwt liot ta; 
rcsirick-jci to pecuniary local or other Statu- 
orv liEiits «)£ a forum Ul M li irjG;i19i4 
M' W N GMr'ii; i C ICII. see also 2 L W 

. I C I 89 . 

■-*« Circier of a Oonrt on the appli- 
cation of an orronemis view t>f a Hcction 
oi of Civil P, C. in a case ^ under 0, XXI, 
r. 58 is without jurisdiction tuu! is re- 
Visable. A T li 102G X'a^ 257591 I C 4P 
-—An orrouoous decision asto_ juris* 
tiiciiou is opoti to revision. A I K 1922 
Lah 100r4 Lah h J I76=2fl P tL R 1922 

56 S I C 282 

-'-'The Court has jurisdiction to irrant 
an application for restorati()ri^ inade by 
an heir, of tlie deceswed piaintilf without 
any Biifficieut jeause. 1 4 I C III. 


{ iJ ) Particular oftlefs and Decisions. 

(/ ) onfcr>', 

{■a )' Cieiieraf Prioclplcs :—K.egardin;!4 
plea to be after thought is no jirojuni to 
refuse applicatiou for revision providetl 
order under revisioti was wrofig. A I .l» 
1928 Mad 528=51 M 572=55 iM L .1 274=28 
li W 297=110 I C U. ^ 

—in the case of a mistake in law 
coiipkd witli miMUuderstaiiclujg the nature 
of the judicial discretion— Revision lies. 

A I B 19*22 Mad 9:42=14 R W f;42={l921) 
M W X 790=42 M L J =79 M h 1’ :-l9 172 
=45 M 194=« I C f&l. 

'—All erroneous exercise ol discrelion 
ift HO g!*o!Uui of interference iii revisiotn 

2 M W X toil, 257*22 M L d IM 

=0 I C 173. 

—Revision does not lie against an 
order which is admittedly good on merits 
. 7 8 L R 186=24 I C 831. 

—Arbitrary exercise of di send. ion by 
court below ‘uot a ground for re'i'islon. 

* {1917) U W X 241=18 i C 223, 

•" Disefetioii of Apptdwaic court. 

' 201. C 291. 

.... Order pcrMirse and 5 P \X 

n 1915=27 I C 58t, see also' 111 C 211. 

—tinier mU passed lln,‘ course 
of proceedings in the miit or orders parsed 
in separate proecodings after the suit 
liaa terminated one way m the other are 
re vi sable. A f R 1926 Lab 642=91 

I C 838* 

—A finding based u)ton no evidence 
eait be interfered in revision. A I H, 1925 
Lah 278=9 Uh L J tmm I C 381* 


ill 

C- P. c. (i$IIS) SEC. IIS (Gmdir} 

(13). Particular orders and cleclsios {Orndd] 
(I) Discretionary orders .{Coii^.d), 

—Finding arrived indopendeiitly id 
inadmissible documents is not vitiated. A 

■ ■ I E 1926 ¥i%i 29=99 I C 111 

{^xercisi'f of dism'otion Is 
not.'a ground for revisiotj, 29 C L A 862 

=5! 1 C IJI. 

.*-I>isoretiou of Lower Court--«-l!!tcr'" 
forerice..; " (1915) M W -X 22=2i I C Mk 

' (b) Particttlar Orders Though fin 

order ref u sing, amendment o f ^ the | ilai n i 
'18 an ;order' raade in the exercise of diacre- 
tioiphy the lower- court and will not ordb 
narily be interfered with iri revisimn^yei 
it . is not that in ■■ no ' case can it he revised 
either under -'s.'-llo 0. P. G or under s. 
107 (lovt. of India Act or under both 
the latter two-, sections, Aineudment ought 
to. have 'been -granted, where an applkciiioti 
for -amendment was .made before 
were sell led and the trial hogiin* 

A L E 1934 Call 114. 

— A revision lies on an order granting 
mortgagee' interest on mortgage money 
for the time during which sale proceeds of 
mortgage property arc Iving in Court. A 
I B 1929 R'lTig 127=lnd Ru! (1929) Rang 
256=118 r C' 414. 

—Restoration of suit f«u* the sake 
justice ami not as a matter of grace in a 
jutlicial exercise of discretion. A 1 R 
19B0 Mad 268x58 M L J 187=81 L W 30 
= 1080 M W X 50=Ifid Rui (1930) Mad 481 

= ill 1 C 337. 

--Sccuilty for the full amount of 
the decree under i), XX f. r. 2t) Imlng 
within the diserctioii of flic Coiirf, ni) re* 
vision will lie unless the disereiiou was 
iiiipiTporly used. A. 1. R 1929 Hind llOsInd 
Riii (19291 Sind 101 = 111 I C Ul 

— Ko reunion lies ig’duM an order granting 
adiournuHod on condition that | huiitiff 
paid certain daiiuges aiul that the cast wa* 
not to be taken up ufdess the ammiiit wiw 
paid. A I 1921 Giidh 23=24 0 € 215 

«I4 i Clih 

—'An order refuslntf to additbiml 
evidence oti'ered three days 7ifU*r tim 
argunicrd was closed under U. XIjI. r. 27 
is not revisabkn 17 I C 152 (€)* 

— Hevisjon does not He against at! 
order refu’^-tny to Issue iriterrogjitories 
for the examination of witnesses A I. ll 
1923 Lah 282«lf I C III. 

-■"An order allowiii|f legal rcprcseio 
tative« of a ileceased plain lift to set up a 
claim not opm I 0 origiiitl plamliff in 
revisahle, A I ll VMt Mad 49=42 M L J 
4 :i=:ib M L r 20 Ml»i) M W x 42=68 
f G'fOBsll M.l W 72* 
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C. P. C. (1908) SEC. Its {Contfl) 

;i2) “ Jarisdiction meaning of. (Oontd) 

—The conduct of parties does not 
estop the raising of the question of 
jnrisdiotiioii and an objection as to jurisdi- 
ction can be taken in revision even 
though objection is taken in lower Court 
at a late stage in the proceedings, AIR 
1930 All 873<19:i0) A L J 997=52 A 947= 

132 I C 35. 

— A decision on a question of limit- 
ation is not a question of jurisdi- 
ction, and on objection as to the frame 
of suit cannot be allowed for the first 
time in revision* 2 L W 609=30 I C 264. 

' — An order of judge to make a parti- 

tion of the property excluded from the 
previous partition being set aside by the 
successor of the Judge having jurisdiction, 
is not revisable by the High Court A I 
E 1931 Cal 52=34 C W N 73l=Ihd Bui 
(1931) Cal 239=129 I C 623. 

Sub- Divisional ofiScer exercising 
jurisdiction under Sonthal Pargauas Act 
-Eevisiou 19 C L J 292=23 I C 876, 

-trsee also '39 C 473=13 I C 547. and 
1$ I C 680. 

—Jurisdiction— Error of law 17 C 
W N 501=18 I C 298. 

—In a mortgage decree the Court can 
extend time fixed for payment of money. 

18 M L T 495=31 I C 200. 

— A Civil Cpurt has got the power 
to review an order dismissing for 
default an application under 0. 21 R 89. 
(1912) M W N 547=22 M L J 148=12 I 
C 351=10 M L T 569, Jurisdiction, 
meaning of 13 A L J 58=27 1 C 629. and 
41 Cal 323=23 I C 977. and 19 OWN 
84=26 I C 275. Jurisdiction Contra see 14 

1C 52. 

—In execution of mortgage decree 
the Court has no jurisdiction to allow any 
claim to the property under O R 58 
CFG which applies to cases of money 
devies only 18 I C 2li 

— Refusing ^ an application on the 
ground of limitation or ^ wrongly allowing 
it when it is not within limitation is a 
ground for interference in revision 
because a question of limitation is 
virtually a question of jurisdiction 14 

^ I C 711. 

— Objectipn as to jurisdiction of 
the first court it can be taken in revision. 

9 Bur L T 119=36 1 C 464. 

—Rent suits— Powers of District 
Judge— 15 C 327. The coufient of 
parties can not confer jurisdiction to 
revise the order of the lower Court. 
9 C W N 956152 C I, J 384. 


C. P. C. (1908) sec. 115. -{GohUI} 

( 12 ) ‘'Jufisdlctlmi'’ ineanini ©f (Co«/^0 

—A question of Limitation is not 
a (luestion of iiirisdiction 3 Pat 
L J 478=46 I C 569. 

—Jurisdiction of collector under 
B 18 of Land Ac(in. Act 42 Mad 332=36 
M L J 95=49 I 'C 

—The plea of : waui of < jurisdiction 
must be substantiated ' by,v on 
record or by an affidavit if no evidence 
is on the record. 1 II P L R (H. (.') 

I' . 1842 1 C'll. 

— Jurisdiction within B. 115 mmm 
local, pecuniary or personal jurisdiction 
or one with reference to the subject 
matter of the suit. 41 Cal 323=13 ! C 971. 

—Objections to its own jurisdiction 
can be determined by the same Court, It 

0 W N 84=20 C L J 213=26 I C 275,, 

— Order passed ' in exercise ^ of 
jurisdiction under s. 476 Criminal 
procedure Code, by a Civil Court cannot 
be resdsed A. I R 1926 Sind ,215=20 S L R 
90=27 Cr L J 780=95 I € III., 

— Where Legislature states that the 
decision of a particular Court shall be 
final such a decision is open to revision. 
A I R 1924 Mad 561=47 M 369=46 M L 
201=19 L W . 402=34 M L T 50=(1924) M W 
N 272 (f B)=78 I C 98. 

—An Appellate order "declaring 
particular. Court to have jufisdiotiop in 
not revisable, A I R 1929 I^ah 

I C SfT. 

—Decision of , Court regarding 
jurisdiction can be agitated in revision, 
AIR 1927 Sind 239*104 I C 142, 

—Power to decide is jurisdiction ^ A 
wrong decision on adraissioii of application 
that it does not lie is not refusal to 
exercise jurisdiction A T R 1927 Ca! 
928=46 C L J 182=31 G W N 818=103 

I C 418, 

—Holding the Court has jurisdiction 
is not generally open to' revision AIR 
1927 Pat 251=6 Pat 347=103 I C 459 

—A judge of the ^ High Court sitting 
singly has no jurisdiction to deal under 
S. 145 CPC with an order made in a 
suit of the value of over Rh. lOlH), 
although the order itself may 
concern a suit of less than Rs^ luOO. 
A L R 1934 C 4 (2). Reviaioii agaipst 
finding on a question of jurisdiction is 
not competent in an ordinary civil suit 
138 I G 347=1932 A L J 478=16 B D 413=1 
R 1932 A 390= A I R 1932 A 415.^ 

—The word bJurisdiction’ in ci (3) of 
B. 115 I« used in much wider sense ihm 
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C. P. C (itW) SEC* !l§ (amiM) 

'(12) ‘ Jiiri8cflcti#ri^* fiicanifiif of {(Jomldy : ' 

IS geiwrali.y jitirilHiied to it and iiieauH 
tlie authority or powor wldcJi a (hntrt has, 
to do justice to the caso. it uiusi !iot bu 
rcHtrictod to iiecuuiary local «»r othor Htatu- 
ory iixiiiis of a foriiiu til M L T ir)fi£:ll)l4 
M W N (ills: 21) I G Idl Hce alBo 2 L W 

I c 

— Order of a Court on the appli- 
cation of an erroneous view of a seotlou 
of of Civil P. C» in a case under 0, XXI, 
r, 58 is without jurisdiction and is re- 
visable. A I E 1925 Na^ 257s92 I C 40 
^ —All orroneouH decision as to Juris*- 
dioiion is open to revision. A I II 1922 
Lull 100=4 [.ah h J 175=29 P IL E 1922 

=65 I C 282 

, ' --The C<juri has jiirlsdiciion to grant 
an application feu* restoration made by 
an heir, of the doceCiSijd plaintiff without 
any siifficiicni jeause. 14 I C 21 1, 


( IJ ) Particular erders and llecishnis. 

( / ) /hi'icref/io/nr// orders, 

( a I Ciciicfal ' Pfiacipies :-“Uegarding 
plea to be after thought is no ground it,* 
refuse appUcatioii for revision provided 
order under revision was wrong. A 1 E 
1928 Mad 528=51 -M t]72=55 M L 4 274r2K 
h W 297=110 I C 6J. 

—in the wise of a mistake In law 
coupled with inisunderstandiiig the nature 
of the judicial discretion— Ec vision lies. 
A I B 1922 Mad :iH2=!4 L W 042TJ92U 
M W N 799x42 M L J «79 M L T m 172 
=45 M 194=W I C fll. 

—An itrfaijeous exercisu of iliscrolion 
is no ground of interference in revision. 
2 M W X I9il, 257*22 M h 4 i:9; 

=12 I C ill. 

— 'Ecvisioii docs not lie against an 
order which is admittedly good on merits 
. 7 S |j li 185=24 I G m. 

—Arbitrary exercise of discretion hy 
court below *not a ground 

(19I7) M W K 241=19 I C tlL 

• “TliHcretlon of Appeleale court 
20 I C 2ii 

-'Tlrdcr perverse and uniiisf. 5 p W 
It 1915=27 I C 511, see aiso II I C 2IJ. 

--Ilrilcr not pa^scr| In the cfuirse 
of proccediiigH in the suit or ortkrs pa'-sod 
in scpanite proceedings after the suit 
has tenniririted ime way or the father are 
revisaWe. A I It 1925 Imb tl42=f6 

I C 810, 

—A fiiitiing based upon mi evlrlence 
can be Interfered in revision. A i E 1925 
liah 278=0 ibah L J 593=81 I G III. 


Jli 

C, P €.-{1008) SIC. 11$ (amtd) 

(i-l) Partieular ordcfs asid dccisles 
(1> ffiscretlonary urilers (Gfintd) 

. -TTudirig' arrived ifi«ly|Hmdimt.ly id 
inadmIsBilde dociirimniH is not vitialod. A 
i E 192fi Pat 29=f» I C32f. 

- -I mproiicr exercise of discretion is 
iiol . a- grotmei for revision. 29 € L J 492 

=5i I C JJI. 

; — .lllscretiou of Jjower CJcmrfc— Intor^ 
fereoeed- ' ' (1915) M W K tM$ I C 

( fo ) Particular CIrders ‘.—Though iw 
order mfnsing amendment of the plaint 
da.'an order made in tim exercise of diserr*' 
'tioti by the lower court and will not ordi- 
narily be iiiterfercd with in rinision, yd 
it/i.s.rmt t.hat in no ' cast* can it be revised 
either -iiiider 's 115 G. F. 0 or mider s. 
107 Govt -of India Act or under both 
the latter two sections, Ameiidnieni ouglit 
to have been granted where an applicatitm 
for. anKiiidimmi, was made before teRties 
were, settled and the trial beglirn 
A I i If J4 Cal 1114* 

—A revision lies on an «»r«lcr graiitlng 
mortgagee interest on mortgage mimej 
for the time during which sale prociwils of 
mortgage property arc lying in (Jonrt A 
'[ R r929 .Hang 127=fml Hut fl929| 'Rang 

255=111 I C III, 

— dleHtoration of suit for Urn sake of 
jnstiee and not as a matter of gnicai In a 
judicial exercise of diseretion, A I II 
19Bt) Mad 208=58 ,M h 4 147=41 G W m 

=19.19 M W X 50=lnd Hid {l9Sfl| Blad 481 

«tm € JJ7. 

--Hecurity for the full afiiouiit id 
the decree under G. .XXL r, 29 being 
wHiiin the dismdion of flic Oniil, no re- 
vision Will lie finless the disci i4joii ww 
iniprtprriy used. A I R 1929 Him! ilfltliid 
Rttl 119291 Hind !Ute|f| | Q | 0 |^ 

— Xbj rcvl'^hm lies egiinxi an order graiiti nil 
ad.untrnmcnt on conditiem tlwil | lalntlft 
paid certain daniigef mii that tlw eiis« wai 
not to \m taken up unless tlit tuiriunl wan 
paifl. A I 1921 Oiidli 2St24 G C 2lfi 

m I C III'. 

--An order fefu«liig to iificliliomd 
cvidcfice oflefid lliree days after ttie 
argiimnnt Was doted iindei G. XGl, i\ 27 
Is not revisahb. 17 I C 252 t€|. 

— Itevisioii lines fmi lie against an 
order refiGlny to issue interrogiitorkii 
for the* examination of wiiiwstew Af || 
1921 l#tili 212*11 I C III. 

■--An ord^r allowditg kpl reprusfiii* 
tativfR of a dec«atcl plwtitW .to s«t up a 
cliiim not op#ii I# oriffiial |>litiilif m 
r«vteal>te A I E IW2 Mml #«I2 If R j 
41=19 M G T M W X 42=68 

I C‘TO«II l.i V II, 
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c. P. c. (1908) SKC. ns (Conii^i C. P. C. (1908) SEC. 115 (CoiUd) 


(13) Particular orders and decisions {Contd) 
(I) Discretionary orders. (Co7dd) 

•— Au order requiring the plaintiffs 
to elect between thcmselTes as to who 
should proceed with the suit, and to 
amend the plaint accordingly is revisable. 
AIR 1021 Nag 0«4 N L^- J 58=63 

1 C 419. 

application for revision of an 
order of dismissal of a suit under s. 9 
of the Specific Relief Act will lie. 

63 I C 809. 

— Death of one of the plaintiffs 

during sui^t--* Appeal dismissed. On review 
decree of lower Court dechired nullity. 
Order of Appellate Court is bad and 
open to revision. AIR 1927 Lali 435=8 
Lah 617=29 P h R 81=101 ! C 606 

—Order granting extension of time 
if benefit of order has been already 
availed of, need not be set aside for 
legal point in upsetting order would bo 
of use for further proceedings only, A 
I R 1927 Mad 598=52 M L J 597=101 

I C 646. 

—Breach of contract— Damages, 
Assessment of — Court— Discretion of 
High Court— Revision. 39 I C 121. 

—Amendment of plaint-powers of 
court— Leave to amend. 26 P R 1917=40 

! C 65. 

—The High Courif will interfere in 
revision only when a serious 
miscarriage of justice has taken place iri 
the case of an order refusing to restore 
an application to set aside the dismissal 
of an appeal. 40 ! C 336. 

—A grant of a sale certificate to an 
auction-purchaser is not within the 
discretion of the Court under 0. 21, R. 
94 which is mandatory. 1 Pat L T 446=38 

1 C 576. 


(13) Particular orders anil decisioiis (Voiiid) 

(I) Piscretloiary orders (Gmdd) 

material irregularity. 22 M L J 136=10 , 
ML T 549s(19U) 2 M 257=12 

I C 173. 

—The mere &ct that the lower Court 
erroneously refused to ellow amendment ; 
of a plaint is no ground for interference. 
22 M L J 136=(1911) 2 M: N 257 

iio M.L'T 

—Order returning* plaint fer-* 
ment within a specified time— If open' to 
revision- II I C 23 L 

—Order of dismissal caused by sud; 
•onsidering provisions of Limitation Act 

■ is ' not open to .revision, ■ question of 
iurisdictioif l..>8ing ab.sent. AIR 1927 , 
Mad 660=26 L W 15=10! 1C 514. 

—Order that , case' should ^ be tried 
under Sikh (jurdwani Act and not by 
itself is revisable. A I R 1927 Lah 394=28 
P L R 698=8 Lah 362=101 1C ill. 

— Order for sale without a prayer. 
Court not purporting to act under s. 151, 
can be revised A T .R 1924 Mad 911=20 
L AY 488=(!924) M W N 547. 

— Tlie Court can extend ^ the time 
for x^fi-yment fixed by oompromise decree 
if in its discretion it thinks that time is 
not of the essence of the contract and 
such an order is not subject to revision. 
AIR 1924' Pat 387=2 Pat 906=; 1924) Pat 
I t 122=5 P L T 401=82 I C 505, 

I —A Pleader’s unpreparedness ' '’to 
i argue afi'ords no ground to dismiss the 
; appeal as if there was no appearance; he 
is j 3 ound to proceed to decide on merits 
otherwise a revision can lie. AIR 
t 1925 Nag 236=83 I C 257. 

‘ —Setting aside sale as being illegal 
under r. 90 without substantial injury , 
: owing to irregularity is revisable A I R 
! 1924 All 698=22 A L d 413=L R 5 A 
769 Giv=83 I C I02S. 



---Order refusing to refer under 
18, Land Acqilisitioii Act, to Civil 
Court is not revisable by High Court. - 
A I R 1924 Mad 442 (P B)=47 M 357=46 
M L J 209=19 L W 446=34 M L T 
1B=(1924) M W N 224=84,1 C 616. 

—Order disallowing caveater to 
oppose gratut of x^i'obate— Revisable. 19 C 
W N 1169=21 C L J 292=28 
I G 578. 

—Pre-emption decree— Extension of 
time for making d-’^poslt— Jurisdiction of 
Court. 20 0 W H 860=14 I C 88. 

—Order of a Civil Court— Hevisoii. 
I Cr L R 232=40 Cai 477=1? L J 
24544 Cr L J 197=17 q W N 647= If 
, , . . ^ ' I C IfL 


—An order rejecting au application 
for amendment after issues are already ; 
framed is within the discretion of the 
Court and is not open to revision, 16 

I C 404. I 

—The High Court can interfere in : 
revision with an erroneous exercise of I 
discretion when an application to set aside i 
an ex-parte decree was dismissed for ! 
default of the pleader due to accident ' 
15 A L J 24=38 I C 673. j 

. -^A wrong exercise of discretion in > 
refusing to allow- an amendment of a ! 
plaint on the ground that it would change 
the whole nature of. the suit is ,not a 
ground for ‘.revision unless there ' ig a * 
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C. P. C. 1908 SEC. U5 (CWt/) 

(13) Particwlar orders a«sl decisions ((/owld); 

(I) iiscretionary ordtrs <Oa/i/r0 

—Coiiditional order of adjouroyiciifc 
carjHot l)e loterlerec! In rexlsion. A 1 
K im Bit 529=! Fat L ll Civ 270=S4 

I C lOIJ. 

—A Court cauooi consolidate Givii 
BeTisioii Petitions in oases disposed of by i 
a single jud^nient of the lower Court 
«o as to enable the partjr to file one 

Yakalaioama in the petitions and pay 
one process fee for the conimofi respondont 
A I 11 lOHO Mad 38!=5B M 261=58 M. L 
J 52i=3i L W 294=lEd Eui (1930) Mad 
542=123 I C mk 

—■DismisHing a suit ’which is decreed 
and in which a date for further 

proceedings is fixed under the directions 
of the Appellate (!ourU is a wrong 

exercise of direciion and a revision will 
lie orer It. A i R I93U Mad IhHrlnd 
Unit 1930) Mad I17=3HL 'W 9711=53 M 
395=57 ;^! li J 781=124 I C mS. 

--The High Court shonld not- 

interfere in revision with a discretionary 
order under », 43 of the ]-*rovinci il 

ipsolrency Act granting cxieusion of 
time for applying for 'discharge. A I it 
1931 Mad 1.0=32 1 4 W 446=59 IM L 3 
7I0=(i930) M W ■ N G73=Ind Kul (1931) ■ 
Mad 180=129 I'C 30A 

—The order of the Court rejecting- an 
appikation lor restoration of suit dis'- 
mlssed under 0. IX, r, 2 and' 3 i« not 
Ppen to revision, A I E 1930 Lah 440= 
Ind Bui (19S1) Lab 227=121 I C 755, 

—Sale ill execution of mortgage 
decree unnecessary attachment before "side 
—Effect— Court entertaining a claim when 
It ought not to— lievisloiL 23 P W H 
1918=58 F B 1918=113 P L E 1918=44 

I C 981. 

—Small Cause Court assuming facts 
without ©Tidence— Refusal to consider 
pleas of defendants— if ground for revision. 
146 F L E 1914=54 P W B 1914=15 I C 21. 

—Order allowing amendment of plaint 
in a wilt by co-mortgagee against mort- 
gagor and other mortgagees— Misjoinder. 

12 I C 157. 

—Adjourn moil i to amend plaint 
oiriisBkm to^do apljlication for furtte 
time— Blsmissa! of suit— legality— Revision 
againai 4 Pat L J 277=51 I C ISf. 

—A refusal to grant an actjouniiuent 
cannot be Interfered with in revisioii be- 
mm9 it is in the discretion of the court. 

8 B L E 275-47 I C 941 

— Beclluing to entertain objectidus 
of the^ defendant la aa application for 


ilil 
'■''ll I" 


i c. p, c.,(i.w)-sbc. I 'IS (cwri) 

i (13) Particttlar orders and Itecisiofis (Co/df<^) 

: (IjliiscfelHmary orders (CoW) 

I making the ■ d'ecrce in a mortgage 
! absolute, -is not 'open to reviHion. 5 Pat L 

r,-' J 142. 

^ — Extensicm of time— Power of Court. - 
— IJmiis-. of— Indiscrlminste axtmmm of 
time— Be vision. 4 Fat L J 428=52 I C 431. 

—Receiver removal of on itmufficiemt. 
ground— Revision. (1616) 1 W K lfl= 

. . life fiS. 

— Fiemier present- but urmbic to 
owing io physical disabilily— 

-of a suit for default— Revisioit 9 liid 

Can S57. 

—When' Chjef (hiuri will inleflVrr 
«.m— Order allowing claimiints the sfiarc 
of their missing brotliet. 17 P W it 
1911=^ bid Cm 744. 

Amernlment of pleacllng.s and 

issues— Discretion — Revii^lou 9 fnd Ca* 
267 =51 FIE If 1 1 

—A, wrong decision of the loWf?r 
apiieilat^ Ch:>urt^ that a party’s rmiicdy 
is by an application and not by a 
.separate suit is noirtable 4 I U I fit 

. Aag ■ MS 

■■‘•‘■.Urder refusing lo rentore a rase 
dismissed for default is roviMtble. A I 
n 1926 Xag 4tt9 = ‘J N L J i45=fS i C Jii 

—Order nettiiig aside m ex parte 
decree passed piaintif’s on accepting costs 
— Order will not be interfered with in 
revision A I E 1928 Lah 637 = 95 I C 782 

— fh’der refusing to confirm the «iilc 
if not revmbk — Order of refusal to 
confirm a iale without application under 
rr 89, 90 or 91 is rcviHablc A ? li 
1927 .Lali 71 = f8 I €' III 
. .—Order refusing extension of tiiim 
under s. 5 of the limitation Act uniler 
error of law — Eevdsion CIOS’! not Me A 1 
B 1927 Lab 43 « fl I C 8fi: 

■—An order of refusal by i Civil 
Court to lodge a couiplftint being con- 
firmed by the Appellate Court is not 
open to revision AIR 1927 ^Hidli 14 
= a.. O W H 90S K 28 Cr h J 16 = 7 A.' 

I Cr E 4? and 24il=ff I C 4S. 

Eefuslug to admit uppllcafimi fpi- 
wrong reasons Is open h% rovi^ion A I 
K 1927 Dali 134 = ff 1C lit 

— Revision Iie.« against ordei redueiiig 
intrest wilhuiit discriffloii A I li 1927 
‘Lah 798 = W I € 75 

— xin appellate order admitOng t 
complaint refused by the trial m rwirtablt 
A I E 102? All Sai s 28 Cr C J 296 « 
2S A il J S9 « 4S A »6 = I# I C Hi 
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C. P.C(lf§8) SEC. 

(II) Parlicuiaf orders and Decisions (Cmdd) 
(I) Discretionary orders (QonUl) 

—Appellate Court’s order skikinj^' 
out reilet as not tenable is decision and 
order not being necessary in the ends of 
iustice can be interefered in revision A 
I B Oudlv604=86 I. C. 701 

—Allowing amendment of plaint to 
include consequential relief is no ground 
■ for interference. A I B 1925 Bang 199=4 
Bur L J I =86 I. C. 5o9 

—He vision will lie if a court rejects 
an appeal with an application for correc- 
tion of a clerical error in the diacreptiou 
of a property. Whore security has been 
filed, A I B 1925 Oudh 402 = 12 O 1- J 
83 = .86 I C 752 

-—Order of extending time under s 
149 Civil F G is not revisable A I li 
1920 Nag 156 = 89 I C 419 

—Erroneous order of returning plaint 
where suit ought to be dismissed is 
around for revision A 1 B 1926 All 58= 
48 A 1G8 = 24 A L J 83 = 90 I C 151 

—Appellate order confirming return 
of olaint for want of jurisdiction is open 
to revision A I B 1929 Oudh 91 = 5 
0 W N 1117 = 4 Luck 347 = Ind Bui 1929 
Oudh 155 = M4 I C 507 

—Order refusing to correct aritlima lical 
error is subject to revision, A 1 K 
1930 Mad 421 = .lud Bui (1929) Mad 315= 

114 I C 615 

—Proceedings in appeal transferred 
to Subordinate Judge under s 476 B 
Criminal Procedure Code can be in 
revision declared nullity A I B 1928 
Oudh 494 = 5 OWN 882=4 Luck 155 
= 30 Gr L J 382 = Iiid Bui 1929 Oudh 

204=114 1 C 8i2. 

—Bejection of evidence as inadmissible 
is no ground of revision A IB 1927 
Bona 664 = 29 Bom L B 304=101 I C 385. 

—Dismissal of suit for Pleader’s 
default is not open to revision A I B 
1927 Lah 791=28 F L R 204=9 Lah 
L J 80=104 I C 444. 

—An order refusing to make 

reference under s, 18 Land Actiuision 
Act is not open to revision by the Htgli 
Court A 1 B 1923 Bom 290=47 U 
699=26 Bom L E 398=71 I C 154 

—Refusal to make- a reference-' 
Revision does not lie A I R 1923 Bom 
290=47 B • 699=25 Bom L R 398=71 

! C 354. 

—An order disallowing an objection 
of a third party to the attachment of a 
house in execution of a decree was not 
revised because the court found 
possession in the judgment debtor and 


•mi 

"T|6 


L P. C. tifOS) Section 115 (Omdd) 

(13) Farticoilar orders and iecislons (CuM} 

(I) Discretionary orders (Cowji^fl) 

doubted the bona fide of sale A 1 R 
1923 Oudh 2U8=10 O L J 139= 74 I, C 541^ 

— Decision of a Court under 0. XXf , 
r 89 regarding locos standi of a judgment 
debtor to apply for setting aside the sale 
cannot bo revised A i B 1923^ All 
392=21 A L J S1S«45 A\ 425=li E ,4 A 
402 (f B);74::;l q, ... 
—Where - there, de w) ' as 

to mesne profits . in the preliminary 
decree an order of the Court directing 
Commissioner to ascertain mesne profits 
before final decree cannot, be revised 
A 1 B 1923 Mad 43 = 16 L W 312=1922 
M W N 562=31 M L T 180=7 4 I 812. 

— An order permitting the addilionai 
evidence under 0 41 ^ r _ 27 being a 
discretionary order revision is not allowed 
against it. 137 I G 513 (1> 33 .B L R 33U 
=IRi932LJ45. 

—The High Court in revision uftder 
S. 115 G P Code cannot interfere with 
the discretion of a Bnbordiante Court 
as to whether ' it should or should not 
review its judgment 40 I C 46l. 

--Revision does not lie against an 
order .refusing to restore . a.. ., -suit 
divsmissed for default eveti though 
application for restoration Wiis also 
dismissed A 1 R 1922 Lah 290=;] Laii 
79=77 I C 336, 

— Wiiere on an application to set 
aside a dismissal for default, the lower 
Court disbelieves the p'aintitf’s story 
and dismisses the application, there is no 
scope for revision, A I B. .1922 Lali. 

290 (l)=3 Lah 79=77 I C 336. 

— revision lies against an order of 
an Appellate Court rejecting a suit 0 !i 
the erroneous g-ovmd of its not being 
maintainable, A .1 R 1925 Lah 174=78' 

1C 415. 

—An order for transfer of a case 
is revisable. - A I :.B 1925,'.,. Lah 189= IS 

1C 614.;:: 

—An order for transfer made without 
notice to the other party can be set 
aside in revisioru AIR 1925 Lah 189=78 

I C 614. 

—An order of'u Court improperly 
refusing to permit a plain til! to amend hi» 
plaint can be revised. A I R 192 > Mad 
188=80 J C 27S. 

•—‘Befusal of a _ Court to try thf 
of res-judicata as a preliminary issut 
cannot be revised. A I R 1925 <iudh 179= 

.. . . . 80 I. C .628. . 

I -“Revision 'lies against ^ an order 
I refusing to frame a ' iieneiSiry tswe arising 
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C. E C. {If»8) SEC, IIS (Oo^dd) 

(IJ) Paflicilar orders and llccisions (Crndd) 
(I) Biscretioiary orders {Crmid) 

from pleadings without siBsigidn^^ any 
reawju for so doing A I It Pat 51 8= 
4 F Ji T 401=1 Fat h H 80=71 1C 148. 

— Kevision will Ho ngjiinst an order 
of Appellate Court taking dift'ereiit view 
as to burden of proof witliout giving the 
party on whom it plaees the burden, oppor- 
tunity to produce evidence, A I E ■, i92S 
Pat 2h5=4 P h T 245=(1928) Fat 269=12 

■ ■■■■■ I C'"I51,, 

— All order tiisnUHsiog an execution 
Immime the judgment-decrco-holder failed 
to obey the order to take steps for 
execution at once because the judgment 
■debtor failed to furtiish security as 
ordered, was set aside in revision, A 'I H 
1926 Cal 1017= n I C'lfS. 

»•- Order granting a])plication nmde 
in net aside abatenieiit is order that suit 
has not abated aiid is not meant to give 
or take away the right to ranitiniie "suit 
and is therefore subject to revision, A 1 
B 1928 Mad 914=51 A! 701=28 L W 164 = 
(1928) M W M 434=55 Af L J 25B (F, B)= 

112 iC Hi 

— Order refusing Pleader to appear 
made at opposite party’s instatme is open 
to iTvisiou, A i'E *1928 Wad 592=110 

I C.544,. 

Onler^' extern! j fig time' for specific 
p#fforiiaance In wrongful exercise of 
di sere! ion la alone open to revision. A f 
K 1927 Bang 311=5 B 615=6 Bur L d 

216=163 I c mi. 

—Order of reBtoration of suit dis- 
missed for default not being interlocutory 
order is subject to reviaiorn 167 I C Jfl 

— Iktvieon agaiiiBtan order dismissing 
an application in mortgage dome under 
0, B8, r, 6 M prematiire— :« fiot Competoid 
A li 11 Um A 62=1933 A b J 1269=2 4 

W I 978. 

—An arbiiay discretion exercised In 
awardp g costs by the lower court is open 
io revision, A h R 1933 A 515 C516)=A f 
E l933sA Bllrl R 5 A 361=144 I C U. 

—Order on application for payment 
of pre-emption money on appeal— Eevisioii. 

28 1 C i79. 

—A Revkion Petition lies under H 
115, C P Code against an order setting 
aside an exparte decree, 16 M L T 101 = 1 
h W 537=25 I C 191. 

“—The IfiLdi Court will not interfere 
in revision with an order, thougli errone- 
‘om' rtfwing to amend a " nlalnt at ' 


ifil 

jis 

C. E ':c, iim$) sec. I is (ihntd) 

H3).' Particular ’tfdefE^aiicJ liccisitis 
: (i) Discfctlouafy orders (Cmid) 

I presenting an appeal in not open to 
irevi.sioii, though the appeal was im it 
' matter of find pi'eFentc3d in iiini*. C 

872. 241 

— Order under O 21 E 60 without 
: determining the cpiestion of possessism 
. — Eevmiori. ' 24 I C -12, 

— Order iimt apprn^allon latuld lie 
tiled being no order at iili can he re\i».t'd, 
i A I li 1928 lhu\ 215=51 M 244 = 27 b VV 
|, 32im927} U W N 884=54 51 bJ 154 
^ 066 I c m$. 

— DiKuiisSal of petition foriMnision 
does not bar fresh application. A I E 
.... ,1928 La,h ,5511=116 I C 8Jb 

— Fxtenfeioii of . 'times for jmy men i 
. after decree for sarac is against n, 63 
' (3 r Bengal ■ ’Pcriancy Act can ba set 
aside in revision (sniy. A I li 1929 Cal 
!40=||| I C 124 

Ainendmeni or alteration of Iwiies 
’ made hn',d‘«»re passing of decree being din* 
fiasiinmirv eannot be made gnmnd of 
rs»vision ' (1928) Al W N 836=111 I C Ul 

■ \o rrusion lies from an makr of 
remand t\v a lower Ajjpellate tamrt. A I 
H 1923 Bom 401=25 Ikmi b it 452=15 

I C 162. 

An oxemitifig court mitertaiiiecl i«i 
nppliea1i<m for execution even though 
timc'bm’iad but the? Appellate Court 
dismissed it. It was held, ibal then* was 
nciiher an appeal nor rov‘mlo!i freun tint 
male? (46 C b d 172, followcfl) A I II, 
HCl Cal 425=35 C W X 3l = Jftd Rtil 
(1931) Cai 449=1 JI I C 51b 

— Hevisioind imwers are confined fp 
mailers ol^ jurisdiction— Orders pasHeii 
in discretionary mat terse, e. g, referring 
to^ appoint a pemm as a iniiltawalli as 
' being not a doMrable peuson ciiiinoi be 
revised. A f il 1931 Oudli 408=8 I) W 

N m% 

. --Service by affixture— Oerlaratiim 
of service proper— Interference bv High 
' CtmHs. 26 M b J 368=15 Af b T 

2l74i iCil. 

^ —Where an issue as lo want of iiirk- 
diction was raimal by the Court’ ui a 

late sta^e of a ease the order reti ' 

the plaint iii emisetiimmcfc! 
sion on ihe issuo is li 
asidt* in reviHiom I ml 
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C. P C. (1908) SEC. 115 (CojtfiJ) C. P, C. {1908} SEC. 115 (Co?rf«i) 

(13) Partkalar orders and Decisions. {Conidy (13) Particular orders and Decisions {QoM) 
(1) Discretionary orders. tCojitd) (I) Discretionary orders (ConcU) 



— Urder ot the Uxatrict Judge to open to revision when It Is made in the 
lus sub- ordinate lo return' the warrant interests of justice. 18 A L »I 838® 2 CJ P 
of attachment is no judicial 'order and L R (Ail) 283=42 A 62S=W I C SI. 

therefore no revision IJes A L E 1933 A -Orders disallowing or allowing 

A W claims to rateable distribution are mt 

^^huToneouB order allowing rateable revisable except in very exceptional 
distribution— Interference by High Court, circumstances. I c Jll (Lahl. 

Tf •• "44 ^ -"Setting aside k appeal an order 

—it IS the duty of the Court to of the lower court without discuasiog 
direct resale of the . property oa the points arising in the case is open to 
death of the highest bidder. Ceclaration , irevision, A I R 1925 Cal 515=71 I C 111 
of next bidder as purchaser— -Revision —An application under s» 195 of the 

51 I C 805. Cr. F Code peing^ dismissed default, 
— Receiver Liability to account order restord again. The reai^oration can 

directing submission of accounts Appeal revised as its eSect will be to 

—Revision— Interfercnee. 5 P L J 97=(1920) perpetuate, a wrong order. 15, Cr, L J 
P 121=55 1C 15. * JWI IC 421, 

— Probate— application for— by a — order allowing a party to 
stranger— Opposition ' by grandfather’s produce fresh evidence on an issue after 
daughter’s son’s Sod— Order that caveator closing the case was held as not open to 
has locus' Stand— Appeal— • Revision, rc'dsion. 17 P W R 1921= 59 I C 410. 
24 C W N 316=31 C L J 81=56 I C 122. ^ — An order refusing to amend a 

—Suit by widow question— Will of can be set aside in revision. A 1 E 

husband with an application "for intenm 1^72 Lah 394. 

inainte nance— Order granting on the basis -"“An order directing that a plaint 

of what will gave cannot be revised A I should be amended as being bad^ lor 

K 1922 . Pat 38. j misjoinder is revisable. 4 M L J 58=63 
—No revision lies from fhe decision j I C Ilf. 

issue, r^arding the i — Order refusing leave to amend 

CS tteBuH A I Ml te\V-2il 
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c. P. C. (1 908 J SEC. 115 {Vontd) 

(13) Particular orders and Decisions {Contd) 

(2) Interlocutory orders (Co?^^^^) 

party A I E 1927 Mad 524=(1927) M 


IWI 

32l' 


W N 218. 

, Court will interfere in revi- 

sion ivith an interlocutory order only in 
exceptional eironmstances. A I E 1921 Lah 
213=17 P L E 1922=64 I C 387. 

— Kevision lies in the case of inter- 
locutory orders where otherwise, where 
other irremediable damage would result 
to the parties. A I E 1922 Lah 100=4 
Lah L J 176=29 P L E 1922=65 

I C 282. 

—Putting the plaintiff to election 
regarding two causes of action joined 
1 revised. A I E 1922 ' 

Mad 436vlG L W 173=(1922) M W N 463 
=43 M L J 218=69 I C 966. 

■ , when the order is not of an 

interlocutory nature the High Court should 
not interfere except in cases where the 
order is not a final order such as one 


under O. XLI, 


67 I C 269. 


—A revision lies where the lower 
Court has wrongly held ii suit a.s bad for 
misjomder of oaii.ses of action and directed 

the pkuutilt to elect which cfieso of action 
116 would proceed with in the suit A I 

Mad 4Sl:»r4*i M L J HlS=fi922v'M W 
N 453=16 L W 175=ii9 I C 9U. 

— -ilie High Court haw the power 
m ren.>iou to interfere with aa iaterlocu 
r extreme (jasos. A 

1 K 1922 Mad 221=15 L W fH,J7=(1922) M 
W N 521=4 i C 167. 

—The Chief Court on revision would 
uo^fe interfere with aa interlocutory order 
where the Court passing it had jurisdictioii 
to do 'SO. 8 P L J1 1002=3 J P fi 1902. 

10 M L 1 4ol=22 M L J 60=12 I C 719 
and 9 Bi L T 273=21 M L J 484=0 Ind Gas 

Cas , 436=12 C h «J 525. "and 1011 2 M 
W N 360=9 I C 672 
^ —An interloeutory order directim^ the 
issue of a Wirrant of attachment af^ulust 
the^ propertiCH of witnesses, is not ot^ri in 
revision under S. 115 C F Code. 42 I C 42. 

—Interlocutory orders will not he 
laterfered with in revision, unle.ss for the 
most cogent reasons and in order to prevent 
otherwise irremediable injury. 43 { c 684 

—Ah interlocutory order grantinir 
leave to sue is not revisable, 35, | C ^ 4 ^ 

— Interlocutory orders cannot or at 
;any rate should not be interfered with in 
‘revisioo' as a matter of course. 149 p w* 

^ n I 0 608=8. P L E 1917, 


c. P, C. (1908) SEC. 115 (Contrf) 

(13) Parfieiiiaf orders and Peclsiois (CfMhiy 
(2) interfacotory orders (Vouki) 

—The refusal to frame an additional 
issue being an int6rloaut(H*y order is not 
open :tp.- revision ordinarily indess substan** 
lial injury would be caused to the party; 

19 I c m§. 

—Whelre .-the interlocutory order nia? 
C3US0 a-failiire of justiee or irreparable 
nijury, the High Court can and will inter- 
fere. A I 11 1925 Cal 204=40 C L J 101=28 
, " G W H 90i=g2 I C l§0g. 
An interlocutory order aaniiot 
constitute .a case within the inoaniiiff 
of H, 44, Funjab Courts Act and Civil 
.procedure Code's. 115. A 1 11 11124 Lah 425 

=5 L 288=6 Lah L J 55B=SI I C 259. 

^ —High Court will not interfere in 
revision with interlocaiory orders except 
in special cireumstancea. A I B 1929 'Vl'il 
831=Ind Eul (19S0) Cal 496=125 i C 111. 

: --“An Interlocutory order is ordinarily 

! not open to revision. 164 'p W B |9iL 
An interlocutory order passed hy 
a court without lurisdiction and likely 
to cause irreparable injury to a riartV 
may be revisable. 15 0 W K 87=12 C L 
"J 505=38 Cal 23fL8 I C 107. 

,, — llie Chief -Court .will not interfere ■ 

with an niterlocutary order in the 
absence of specal drcumslance requiring 
such interference. 10 P L Ji 11115=27 
■- I C 640. 

^ —An interlocutory orckir should not 
be- .interfered with. 'in 'revision i.,avc irt 
exceptional ■ eircumsta nces where im- 

para.fole loss would otherwise occiii*. 20 F 
W II 1919 = 4^1 I C 470 . 

; i.1 the, estabiishcil pmclia^ 

-lu the Calcutta High Court to interfere 
wit,|} intoriocutory orders and that practice 

has been adoptofi by ihe Patna High Court, 

4 Pat L J lO.'-.sSO 1 C 470. 

order wu.Hing 

irreparable uausage is open to revision, 

^ , 60 I C Itll 

«>y<3cr8-Eavkion from- 
Whether admisaible, I C 672=9 M L T 

' on t . 273=:2l M I J 484, 

—The High Court Ins power io Inter- 
fere ...in revision With an Interlocutory onlrr 
in -order t© save time ami litigation 2 Lah 

i J 515,. 

be ailackec! m appeal i L W 2JI2«I4 I 

c fii; . 

T 4. i* order- 

interference. ^ -48 P L B 1918^6 I C 551. 

■•“Au iM^rl^tetory order can |>e 
revised only mmptmml ca»e« util 
however If -.wwk of time mZey Si 
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€. E C (1908) SEC. 115': (Cpntdi , . , j 

(1 3) Particular orders and Decisions {Qbntd) j 

(1) Interlocutory orders (Co»f(^) 

trouble involved by tbe reopening of 
tlie proceedings could not be repaired, 
then it should be interfered with in 
revision. 77 P R 1919=52 I C 859. 

^Interlocutory ^ orders passed by 
a court in a pending suit are not 
open to revision and the record of the 
case cannot be called for by the High 
Court so long as the suit is pending. 

22 Bom L R 801=57 ! C 556. 

—Interlocutory order provided it 
involves principle or question of jurisdic- 
tion is open to revision. AIR 1928 Nag 
131 =106 I C 57, 

—Interlocutory order is not subject 
to appeal. AIR 1928 All 97=50 A 276 
=25 A L J 991=108 I C 735. 

—Madras High Court can revise 
interlocutory orders or proceeding. A 
I R 1929 Mad 121=113 I C 646. 

— Interlocutory orders cannot be 
.revised unless some irreparble injury is 
caused to any party thereby. AIR 
1923 Pat 411=73 1 C 71. 

— No revision lies against interlocutory 
orders. A I R 1923 Lah 301=75 1 C 107. 

— The Court will interfere in revision 
with an interlocutory order, only in such 
cases as where the Court below has acted 


■(1 3) Particular orderS' aBd . Decisions. (Conkl) 
(2) kterlocutroy ' orders' / Conid) 

deposit decretal amount is an arbitrary 
and uniustifiid order. 18 A L J 486=58 

I C 729. 

— The High Court can interfere in 
revision with an interlocutory order if 
otherwise it will cause irremediable injury 
to a party or if it is passed without juris- 
diction. 55 1 C 739. 

— Interlocutory orders are open to 
attack ill an appeal from final orders 
under s. 105 and theiCuOre, not revisabie, 
24 0 C 215=64 I C 211. 

—In an appealable case an interlo- 
Gutory order passed by a court can be 
made a ground of objection in an appeal 
from the final decree and therefore is not 
revisabie. 41 I C 942. 

—It is not the practice of High 
Courts to allow revision of interlocutory 
orders which can be questioned in appeal 
and revision will lie in such cases only 
when great inconvenience or injustice 
would otherwise result. A I R 1930 Nag 
51=Ind Rul (1930) Nag 128=12! 1C 672. 

— An interlocutory order ^ being a 
prelioinary order caanot be interfered 
with in revision. !3 I C 809. 

—Ordinarily,, no revision lies to the 
Chief Court from an interlocutory order, 



where the final decree to be pissed by the 
Court of First Instance would be 
appealable. 76 P L R 1916=36 J C 57. 

—An interlocutory order is not 
open to revision when final order is appe- 
allable. 169 P W E I9M, 

— Interlocutory orders are not* revi- 
sabie unless they deroiine the case. 5 0 L 
. J '430=47' LC 676. 

—(b) Appealable Orders:— -Revision lies 
against an improper order of remand. A I 
R 1933 Mad 113=30 M L T 314=16 L W 
■ 593=70 I C 665. 

—An interlocutory order deciding a 
preliminery issue, in a suit is not revisabie 
being open to appeals. 56 I C 248. 

—An order returning a plaint for 
presentation to a proper court is revisabie 
when it was the duty of the Appellate 
Court to transfer the case to a court having 
jurisdiction. AIR 1929 Lah 107=1 nd 
Rul (1929) Lah 793=118 I C 537. 

— An order of an Appellate Court 
reversing an order of the lower Court 
returning a plaint for presentation to the 
proper Court is open to revision. 7 , P 
W R 1921=59 1 C 2. 

— Revision will lie from an otdet 
of the trial court returning a plaint 
for proper presentation if that order 


perversely or in a manner as to cause 
irrrenarable loss to plaintiffs. A I R 1923 
Mad‘690=45 M L J 703=18 L W 198= 9923) 
M W N=403 =76 I C 207. 

— It is not usual to interfere in revi- 
sion in the case of interlocutory order. 

AIR 1925 Nag 62=79 I C 911. 

— Interlocutory order passed without 
jurisdiction and lacking in the legal 
sanction are open to revision. Ind Rul 
(1931) Lah 886=134 I C 118. 

— An order directing a defendant to 
sign pleas and verify them according 
to law is not open to revision unless it 
is coupled with an order that he should 
also pay certain sum as costs, 64 I C 207. 

— An order^ allowing an amendment 
of a plaint without in justice to the 
defendant is not revisabie. A I R 1922, 
Mad 321=15 L W 667=(1922) M W hf: 

521=68 I G 167. 

— In the case of interlocutory orders 
an obvious error in the record of a case 
and saving unnecessary expenses- and 
undue delay are the considerations for iii- 
terfence in revision. (1918) Pat 223=4 Pat 
L W 281=44 I G 891. 

— An interlocutory order is open to 
revision if it is arbitrary and unjustiiled. 
An order requiring the defendant decree 
holder in a suit under 0. 21 R. 63 to 
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i whSlnf in'b. “,,.£2 SThfLs x iTn'rs (li- ";f‘V'‘;r,y 

x^oiarL:,,, Where a suit was hv ^ 


2 ^oiart.^ Where a suit was dismissed by 
tjhe ti*ial Court for want of jurisdiction 


^5=64 I C 821* 

and the lower Appeliat0”Coart “reraarded *¥ district ,Tud--c enter- 

the case for action under 0 YII r. 10 an appeal from an interlocutor-, 

Keicand and order is revisablo. A I E f , r* ,® s-^^rcisci a .pirisdiction not veste; 


_ - Y XX A, AV 

Beniand and order is revisablo. A I E ' 5 ,, i,,-™ li "T ••*.)■“ >'-”■'.■ 0 , 1 , u 001 vi-.su-u 

1923 Lah .'524= 73 I C 755. I w 

A t . , . : the x.fiu;h Court is rno, lifunifl 

An order^ return, nig a plaint for interfere on the revision side evi'n 

to revision, there is a defect of iurisfliction^* lo h'.H 
air 1930 Lah eilclad Rul (1930) failure of justice has din i ! n 

360=122 I C 488. from , such a defect 2 iJ. J fil 

--An order of remand cannot be r /* ’i i» n., . .* 

revised. A I R 1923 All 464=76 I C 525. - wC « ) lliuh Vmrt 

—High Courtis power to interfere Y- V with an ntierltH-utnry nrd^ir 

in, with order of restoration, 17 M L J fhe triai of certain issuc.< in t 

^5=30 M 271 ^ ^ 

—Revision does not lie against an a , ^ ^ ^ 

order of an Appellate Court returnioar a n order of a bubordinate Judge 

plaint. AIR 1925 Oudh 70=79 I C 1024. a plaintitf to put in an aprdi 

—Ordinarily no revision lies arunst conditional on the payment of a 

au appellate oi-der upholding an order‘ »« 

of the trial Court returning plaint for ^ *-i..i~64 I C 211 

want of jurisdiction. AIK 1924 Lah 349 — ?« » suit for aceouuts an order 


=71 I C 38. 


O C 215=64 1 C 211 

—In a suit for accounts an order 
.ippointing Commissioner to take acimunt 
is not revisable unless it i.s prow.d that 


—(c) Non-appea!ab!e Orders:— Inter- i J? .uplo-is it i.s proved thal 

ocutory order against which no appeal can : • diicige liad given inproper dircctimo 
he but the correctness of which ' can be * interlocutory order as to the 

f*h;1il!4irM'jrfar! yti nwi-'.rkwl it .. » ! mode or tflkinrr o/trt/Yti L* 4*. 41.... /■< .. 


, „ UK i r an w tnu 

diallenged in an appeal against the final account.s to iim Crun- 

decree in the suit cannot be revised, a't ' which unlcs.s varied . or mt 

R 1925 Nag 108=80 1 C37S I -would result in irreparably Iomh to 
-j-rnterloeutary orders which are not j * A I E 19:^2 llat 5llS=3 
appealable but which can be made a ground i I I. i 633, 

of objection in appeal against the final s Wh’^ 

decree are not revisable., $$ i c 206. j evidence, without exercising judi- 

, —If an Interlocutory order being ' t\n1sio 

not appealable can be made a ground of- ^ ^ 318=3 Bur I J |23. 

against the final ‘-The High Court can interfm- viih 

decree, it is not open to reyis-uoii. 10 A L a^n order passed under O ‘) R. 13 <',f (hi 
^ - _ J 130=24 A 592=16 I C I. I C P Code refusing to extend iim 


-—If an ir.terlooutnry order is not 
appeal.able and if it is Hkely to cause irre- 


, tiiu limy 

tor payment oi costs as a prelituiiuiry to 
the setting aside of the ex-parle decree 


auu iL ib is.uKCiy 10, cause irr.e.- i »«tLmg asiae oi me ex-parle decree 
^ T be revi.sed. ' necessary for llic aggrieved 

AIR 1924 Pat 973=5 P L T 425=(1924) ; w.ut until a former order m rmsscil 

, 2o 4=3 Pat 930 =80 i C 667. ; hi.s original peiition and tlnui 

, —Interlocutory order deciding pract- i against it. (1917) M W N 87t!™r42 I 'c 


—'-'‘v uuuAUiilg praci- 

ically,. the Suit, and making It incapable 

as a ground of^ appeal-High .Court can 


901=23 .H 1. T 7. 
order- — Eevisit,n if 


* / f . JH»Pcai— xiigii .uourt can ! ,. — -lAu-cnocurory orcicr— Ik* vision if 

interfere m revision. A 1 R 1925 Bind ■' doubtful— Order directing prodindifn 
269=92 I C'i0l9. ascertain if eoiuimuni-M ef 


—Order setting aside order directing’ ’under S. 92 C F C is lawful, 16 
return of plaint for presentation to proper | . i C I. 

* mu TT-- 1 . 'r. 18 I C 529. ; —Interlocutory order— Ifilerfciruiie^ 

i ^,C«nirt~Or.ior pa«»pd „„d,„ 


—The High.'Court can Interfere with J 
order on interlocutory applications by way I ^ 
of setting It aside ' when a:> appeal Iki ? 
Girectly froni the order and sufficient ! 
grounds exist peremptorily calling for! 

Its interference .even though the substance ’ 
ofAhe order may be one .that could be i' 


rf 41 T> ii" /■» V'i 7, iirmor 

U 41E 2o C F C uftture ol Bee I Lah 
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C. P- C. {I9as) SEC H5 iOmti) 

(13) Particular orders and Decisions (Crntd) 

(2) Interlocutory orders (Oontd) 

— Order refusing a just prayer for 
amendment of plaint based on a mortgage- 
bond executed for the balance of the 
running accounts byt he insertion o*‘ an al- 
ternative prayer for relief on the footing 
of the accounts — Order is liable to be set 
aside in revision. A I B (t9‘26) Mad 1124 
r:24 L W 4()0=(1927) M W N 256=97 1 C 936. 

— Interlocutory order deciding a 
question as to place of trial can be inter- 
fered in revision. A I B 1925 Lah 72=86 

1 C 395. 

-^No revision lies against order under 

0 Yil r ll C P Code, even if wrong. A 

1 E 1925 Cal 814=29 C # F 627=86 

t C 853. 

— Order for security for costs in such 
aiot for money is revisable. A I B 1925 Bang 
300=3 Bang 211=89 I C 620. 

—Interlocutory orders of deciding 
case on preliminary issue or admission of 
evidence are not revisable. A I E 1926 
Oudh 185=89 I C 772. 

— Order refusing to extend time to 
pay costs rightly ordered to be paid before 
restoration of suit cannot be interfered in 
revision. AIR 1926 All 142=48 A 199=24 A 

L J 120=L EGA 586 Civ=90 I C 243. 

--^Ordei: of returning appeal for 
proper presentation cannot be interfered 
in revision. AIR 1925 Pat. 488=(1925) Pat 
167=6 P L T 448=90 I C 321. 

— Appellate Court deciding erroneou- 
'sly the lower Court’s jurlsdication, to hear 
.a suit— Order is not revisable. A I B 1926 

Lah^' 47=26 P L B 746=9(1 \ C 1042. 

—Order of insufficiency of security 
furnished i‘s not revisable. A I B 1926 
Oudh 160=90 I e 1051. 

—Illiterate voter writing name of 
.candinate instead of marking a cross as 
required by rules— Lower Court holding 
the rule, not to strictly apply to illiterate 
voters— Buie was held mandatory and 
order was held revisable. A I B 1925 Mad 
1173=22 L W 14=90 1 C 1055. 

— An order for adjournment con- 
^tional on payment of a .certain sum as 
. costs thereof iK aq interlocutory order and 
no revision; lies andbr U. 115 of the C, 
P. Code 12 A L J 460=15 f C fOT. 

— All order pf remand, is. not an in- 
terlocutory* or dbr purposes of i^evihion. 

.A r B 1923 Oudh 177=26.%^ C 10;:10 B 
J '36=7^1 C" Sf I. 

— ©rder under 0. XXIII, r. 1 is not 
revisable even though, admittedly wrong 
where .Court , appliedi its, mind to^ques- 
■iion. 0 f suffiluteamy • of. cause; , , A ..I' ■■ R 19t4' 

Aila2j=7ifrc mz 
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C. P.C. ( 1908 )SEC. 115 (Oontd.) 

(13) Farlfciltr orders and iedsions (Contd) 

(2) Interlocutory Orders {Coftckl} 

— Order under s. 73, is not ordinarily 
revisable; 74 I C tID. 

— An incidental order fixing the 
remuneration of a Commissioner appointed 
to examine accounts caniiot be revised. A 
T B 1924 Oudh 348=76 I C 503. 

— An order refusing to allow amend- 
ment of a plaint can be revised. A I B 
1925 Fag 195=78 I C 510. 

— An interlocutory order made with 
the object of collecting materials upon 
which the case is to be determined there- 
after is not revisable. AIR 1925 Oudh 
189=11 O L J 692=28 0 G 78=80 I C 60. 

—Application against appellate order 
sought to be revised can be regarded as 
application against order of trial Court. 

A I B 1927 Mad 687=38 M h T 358=26 L 
W 899=102 !• C 700; 

—An order under s. 476, Criminal 
Procedure Code, directing the iri>il of a 
person under s. 193 Indian Penal Code, is 
open to revision. AIR 1922 All 438=23 
Cr L J 291=66 f C 515. 

— An order setting aside an ex parte 
decree is not like a finding of the Court 
in a pending suit that it has jurisdiction 
to trv the suit. A I R 1931 Ail 294=(1931) 
A L J 377=133 I C 129. 

—An order by a Civil Court, enfor- 
cing on application the order made by a 
liquidator under s. 47 (2) (b) cannot be 
revised. A I R 1929 Bang 113=Ind Rui 
(1929) Rang 243=118 1 G 403. 

—Revision against an order dismissing 
application in mortage decree under O. 38 
r. 5 as premature, is not competent. A L 

R 1934 All 62 

—Order of the District Judge refusing 
the application for allowance of minor 
can be set asidp. by the High Court iu 
revision under S. 115 C. P. Code; 41 

I C 240. ' 

— Interlocutory order directing certain 
issues to be tried first without taking 
evidence — Revision. See 'ZO C L J 426=26 
. . ■ ■ I C 954. 

(jS) Ohiers amending Decrees or orders, 

— ^Wbere the interests of justice 
requires the amendment which was refused 
the High Court may interfere in revisioiu 

it { C 331. 

^ — Power to set aside order refusing 
application for leave to amend — Eevisioiif. 

26" P B‘ 1917=40' I C* 651 

— An amendment of an- execution 
application should' not be granted if iti. 
would deprive the opposite party of thq. 
plea of limitation 32’ I C 41 
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C P. C. (190S) SEC. 115 

(15) Particular orders and Decisions (Crmid) 

■ i3) .Orders a mend Iflf., Decrees or mMr&- (Coaid) 

—A decree not in variance with 
J,ud^uieut cannot be amended. 25 P W 
R 1913=47 P R 1913=17 | C 4IS. 

— Amendment in revision. 15 M L 
T 9d=38 M 775=22 I C 193. 

— A m e n dmen t — Lo we r Goa r t — •! riter- 
• fercMice — High (Jourt. 10 Af 3 j T 188=12 

I C 104. 

— Refusing amendment of decree 
under s. 151, C P G, on ground of laches 
is n()t io be interfered in revision. A I 
ll 1915 AH 1=47 A 44= L R 5 A 733 Giv 

=82 I C 1030. 

—A decree cannot be amended under 
H. 152 C P G, in a mortgage suit in which ^ 
the judgment contained two contradictory ! 
directions as regards decree, and decree was ' 
passed in accordance with earlier and 
operative part of judgment. lh(i j>roper 
course for the decree-holders is to renew 
their appiicrtion under U. XXXIV, r. 6 . 
A .1 R 1930 Lah 589=Jnd Riil (1930) Lah I 
014=12 5 I C 374. j 

— Order holding portion of claim not | 
sustainable and directiiig amendment — ' 
Revision— 216 P' L E 1911=11 I C 231. ; 

— Order of Lower Ocuirt refusing to ’ 
amend decree. 7 PL R 1915=27 I C 639. | 

— A judgment in a morigago suit 
'required the mortgage property to be ; 
Bold but the sub-mortgage -amouiit due on ; 
sub-mortgage was ordered to be paid out ; 
of Huie-proceeds first; while tlie decree | 
directed sale of property both for mort* ■ 
gage money and the sub-rnortgage amount, ! 
An application fur amendment of the | 
decree, being refused, held that revision j 
was competent. 16 A L J 749=47 I C 83(1. 1 

—Interlocutory order— Order 1 

amending decree. 2 Pat L W 205=41 ; 

r C 2I)6.H 

— Amended decree superseding the i 
©rijiinai decree being appealable— Order . 

. amending the decree is not revisable. A i 5 
R 1927 Gal 114=45 C L J 213=31 OWN; 

015=98 ! C 89. 

—Order of refusal of amendment k i 
not revisable unless discretion by tlie ; 
.lovrer Court is exorcised on entirely * 
wrong lines. A i E 1 926 Gai 1112=30 I 
6 W N mm I C 751. I 

— Allowing amendment. on erroneous 1 
Bupobiiion that the Court cannot refuse is I 
ground for revision* A 1 E 1925 All j 
556=23 A L J 5i8=L ESA 423 Oiv=S 8 ! 

L C. 396. 

—A court has no jurisdiction to 
amend a decree after it has beeii confi- 
ruled' by the Appellate Court. 28 I G 586* 
— if there is no irregularity in rejecting ,an 
. ameudmeut application, revision does not 

26 L a m$. 
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C, P, C. (I908{ SEC. 115 (Cow^i> 

(1.3), Particular orders ansi Decisions 
(3) Orders amending Decreesor orders 

— Courts i n I ndia have i rihenMit power 
to amend a decree even if it does not 
come under' B. ■ 1 52 C. F. C. If this powet* 
is ■ improperiy 'exercised revision » 
competent. '■ ■■■ 23 I C. $§k 

—There is no' revision agitinsfe order of 
amendment though wrongly pasnetl in exe- 
rcise of jurisdiction. AIR" 1927 Lah 847= 

9 Lah LJ 357=103 I. C. 701. 

— Omission. .o.f mortgage items in the 
pkini and decree 'in mortgage suit— Ordtjr 
correcting mistahe 2 under s, 15 cannot ba 
revised. A I B 1923 Rang 1<M=74 I C 1016. 

— An order wrongly refusing nuion- 
dment under s. 152 and leading to 
gross injustice can be revised. A X R 1924 
Lah 621=76 i V. l9L 

— .No revision can lie again-- an 
order refusing io grant leave to amend. A 
l Rd925 Oudh 254=77 I. C. 5il 

■ — The High Court should iiitorfore 
in revision only when the order o1‘ the 
lower court refusing ^ to amend a decree 
under B 152 G. P. G, is unjust and wrorng. 
AIR 1933 0 597 (598]=A I R 1933 I) 425 
=10 OWN 988. 

— Order allowing full costs id' appeal 
interfered 'with in revision tlmiigh upp- 
• ella.ut erroneo'usly . api'dted to the Goiirfc 
below for amendment of the decriift 
under B. 152 and it rejeoted the appiiiftuJon 
■as ' '.incompetent The^ revision petitian 
was agaisfe- the order rejecting the aiaciMl- 
ment. ' 54 - -C L J 555=137 I C 474=A I R 
tm C 349=1. R .If 31 C 322. 

-—Amendment after expiry of limit- 
ation k bad: and High Court will ifitcr- 
fere in revision to avoid new trial _on 
time-barred '.cause of action, A I K 1931 
Mad 512=33 L W 648=01 M 1.4 d 3l0=fnd 
^ .. Rul(i93i) Mad 497=133. I G 497. 

— The trial court cannot ariicncl tlio 
decree- -of .tlm .Appeiiate Goiiit 18 214 

=5 M, L, J 39 

—A u . . eiToiieou s j udgem e n t Is no 
ground- -fo.r the amendraeat of the 
bei-ng:in eoiiformitj with iC 3 L. W 4f9= 

34 I C 717. 

—Order '.under 0,21 Rr, 98, 99 and 
lOX.. ca-iuiot be allowed to lie rmiUhnl Ift 

I C 181. 

■—Revision against order of ame- 
ndment of a decree being treated iia^aii 
apprieatiou for amendment iimdo 
Court to obviate objecUcm that ilecfim 
o'f i-ow-er Court having been affirmed fly 
High' Court on appeal the application for 
a-smudmeut ought to be made to High 
Court, U hm-imMUt 4 L i 27J=I3$ 
I C Sil = I E till A I41=A I i Ifl2 A 337= 
ALE 1112 A III. 
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(O) Particufar orders and Decisions {Conid) 

{4) Orders as to Court fees and 
'mlmtion of suits. 

—An order of lower court refusing 
to grant a certificate for refund of excess 
court fees is open to revision by High 
court. The Revenue Authorties are not 
bonud to -make a refund to the party 
obtaining court^a certificate not coming 
under SS. 13 to 15 court fees Act. In such 
cases the court will give a certificate that 
the applicant has paid excess court fee. 

A. L- R. 1934 M.AD. 26. 

— No revision will lie on an order 
relating to a question of Court fee if it is 
favourable to the plaintiff and is the only 
ground of revision A I R 1229 Mad 
396=56 M L J 394=29 L \V 584=(1929) M 
W N 286=lQd Rui (1929) Mad 867= 

1. C. 35. 

— An erroneous decision as to court 
fee is revisable only in exceptional cases 
when no other remedy is open or 
irreparable injury might be caused. A I 
R 1929 Pat 427=10 P L T 464=Ind Bui 
(1929) Pat 574=119 I C 78 

—A decision of a Subordinate Court 
on a question of valuation determining 
the amount of Court fee is not revisable. 

A I R 1922 Nag 128=65 I C 327. 

—A court has no jurisdiction to fix 
valuation in a suit for accounts but the 
. plaintiff should be asked to make a new 
valuation. 15 A. L. J. 794 =39 A 723 = 

42 I C. 891. 

—An erroneous order for payment of 
additional Court-fee is revisable. 36 I X 831. 

—Partition suit—Direction to deposit 
court-fee — Default— Dismissal of suit — 

Order without jurisdiction—Revision. 17 A 
L J 493=50 I C 886. 

— A decision of a District Judge as 
to the valuation of a suit is open to 
revision if it is wrong, and prejudicial to 
a party, and arbitrary. 17 C W N 160= 

15 I C 46. 

— An order as to valuation of Court 
Pee is open to revision. 19 C L J 15 = 

2M C 771. 

— Erroneous order ab<^ut Court-fee 
is levisa^e. • A' I R 1924 Nag 105=7 N L 
J 91=81 ! C 643. 

— Lower CouiPs order that the Court 
-fee paid is correct cannot be revised. - A 
I B 1931 Mad 8=32. h W 694=59 M L J 
: 953=Ind Bui (1931) Mad 254=129 I C 254. 

— Relinquishment of part of claim— 
-. Court fee. AWN 1900. 214. 

—Au order to pay deficient Court-fee 
is not to be revised by the Chief Court. 
» V . ^ ' 120 P R 1919 =53 I C 427, 


C. R C (1908)SEC. 115; ^ 

(13) Particular orders and Decisions (Contd) 

(4) Orders as to Courts fees and 

vafuatiM of suits 

—An order though wrong in law but 
within jurisdiction of Court making it, is 
not revisable, AWN 1898, 74." 

—Court fees Act. S. 12-order rejecting 
plaint— incidental decision' of the 
question of rejecting plaint-4 Pat L J 57= 

49 I C 442. 

— Order rejecting a plaint—Question 
as to valuation — Interference when 
justified, 4 Pat L J 57=49 I C 442. 

— Court fees — Incorrect valuation of 

relief claimed— Order rejecting plaint 

under 0 7 R 10 G P Code— Question of 
jurisdiction involved — Revision. 4 Pat L 
J 52. Por order to pay, advalorem Court 
fee— Material irregularity— 5 0 0 319. 

— Orders of lower Courts on question of 
Court fees can be interfered with by High 
Court in revision. AIR 1926 M'^d678=23 
L W 581=51 M L J 67=96 I C !29 

I —High Court will interfere in proper 
cases in matters of amendments and Court 
fees. A I B 1927 Mad 212=38 M L T 33 

,?98 I C 458, 

—Finding that Court-fees plaid is 
sufficient is not open to revision. AIR 
1925 Pat 703=85 i C 538, 

— Interlocutory . order in matter of 
Court fees and jurisdiction is revisable. A 
I R 1925 Cal 320=29 C W N 76= 52 C 128 
- =85 I C 87D. 

—Revision lies against a . wrong 
decision in the matter of court fee. A 
I R 1925 Mad 713=48 M L J 68^=21 L W 
G49=(1925) M W N 276=87 I C 660. 

—A decision on merits as regards 
court-fee is not revisable. 21 I C 943. 

—Order regarding Caurt-fee cannot 
be revised. AIR 1927 Mad 1162 = 102 

I C 877. 

— A remedy by way of an appeal 
j being open to a party from the dismissal 
of a suit for non-payment of additional 
court fee, an order for payment of the 
same is not revisable. 51 I C 581. 

—Order demanding- additional Court 
-fees is open to revision. A‘I R 1927 Nag 
256=10 N L J 106=103 I C 268. 

—Order ‘io pay Court-fees or grant- 
ing time' for its payment is not open 
to- revision. AIR 1927 Mad 1021=53 M L 

”, J.4'52=39^M L T 220=104 ! C 145. 

—Revision lies against order refusing 
to proceed with suit for deficiency ef 
Court-fee. A ' I B 1928 Mad 416=51 M 
664=55 M L J 345=27 L W 286=108 I C 539, 
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C. K C. I9M ,SEC. 115 

(13) Parfcicijiar Dfclers and Decfsioiis (Cofikl) 

(4) Orders as to Coarts fees and 

: valuation of suits ^ (Cow^cl) 

, ^ “Decision regarding Conrfc-fees in 
plaintiff’s favour is not subject to revision. 
A I R .1929 Mad 191-29 L W 42=56 M 
L.d' 302=Iiid Bui (1929) Mad 362=114 I C 842 

“Order of a Court fixing the fee of 
a Commissioner cannot be revised even if 
it be 'too' high. A I R 1924 Oiidh 348 =76 

I C 503. 

“An order directing appellant to pay 
lid valorem ■ Court-fee is' a case deci- 
ded. High Court can revise it. A I R 1 
923 Mad 270=17 L 'W 623=(1922) M W N 
831= 71 I C 1/3. 

-“Lower Appellate Court holding the 
valuation reasonable under s, 7 sub-section 
(4) cl. (c) of the Court Fees Act — High 
Court will not interfere with the de- 
cision. AIR 1926 Pai334=(I92G) Pat 102= 

94 1C 103 

— An inteiiocutory order directing 
payment of an additional Court-fee is not 
revisabie. A I R 1926 Mad 768=50 M L 
J 497=23 L W 752=(1926} M W N 444=94 

IC,424. 

“A decision as to court-fee is not 
open to revision. 13 P L T 590=A .1 R 193 
2 319 (321). Valuation by plaintiff 

of 3uit“Am,endmer!t of plaint by increasing 
“Order for Court-fee durin'g trial of 
suit“ Illegal and materially irregular. 35 
L' W 846. . If a Court’s decision wdth re- 
gard to the valuation made by a plaintiff' 
is arbitrary and without any evidence, 
revision is competent. 11 P 161 (164-5) 
=133 1 C 187=12 P L T 556=A I R 1932 
P 9= A L R 1932 P 215 

— Where Court fixes an arbitrary 
%'alimtion in the case of a suit for declara- 
tion and consequential relief and returns 
the plaint, tile High Court can interfere in 
revision. 12 P L T 650=1 nd Rul (1931) Pat 

399=1331 C 687. 

“iSo revision lies when a court holds 
that the plaintiff’s valuation is correct. A 
L R.1933 M 455 (456 '=56 :\I 744= A I R' 
1933 M 506=144 I C 517=38 L W 80=(>5 M 
L J 25=1933 M W K 737=1 R § M 426.' 

—Revision is competent rvhen a Court 
decides on a wrong principle tlie market 
value of property and when no other re- 
medy is open to a party, AIR 1933 M 90. 

“Revision is not proper against an 
order as to court-fee ].iassed with proper 
care and undue exercise of jurisdiction. A 
h li 1933 N 42. 

— .The; HlghCourt has powers to 
revise the'- order of the lower Courts 
remsiug'to grant aeerHflcale for refund o,f 
excess Court-fees. ADR 1934 M 26=38 L 
, ■ W 983=1934BI W N 7. 
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C. P.C.{ 1908 ) SEC. 115 (CoM): 

(13) Particular orders and Declsiors (Conftl) 
(4) Orders as to 'Court fees and valuation of 

■suits (CVwcId) 

— The order to pay additional Court-f<.:e 
is' a case decided within the meaning of 
s. 115' and 'therefore revision is competent 
there from. A .L R' 1333 A 212 (2!5)=55v 
A 274= A I R 1933 A 350=1933 A L J 311. 

(3) 07‘(hrs in A flit ration Procetdbnj 
and A vxtnh, 

■ — High Court will not interfere on; 

account of legal iechnu'aUtics if substan- 
tial justice has been done. Thus a decree 
passed in accordance with an awani on 
reference with father’s consent should 
not be interfered with by rcasfui of the 
fact that the minor’s luuiher repri^sented 
the minor as guardian wans no paity lo tin* 
reference, provided the award is junI and 
proper. ■ A L E 1934 All 87, 

— No revision will He in resj>ect of order 
setting aside an award by the arbitrators 
as it is an inteiiocutorv order. A I li 

1929 Oudh 493=Ind Rul (l93(t) Ondh 176=6 
0 WN813 =5 Luch 397=123 I C 224. 
— When the procedure or jurisdiction 
of the Judge is not attacked but only his 
findings as to misconduct of the arbitrator 
no revision lies. A I R 1929 Laii 688=In<i 
Rul (1929) Lah 913=11 Lali h J 275= 

^ ^ 119 I C 721. 

“Extending the time for filing an 
award does, not amount t.o a material 
.irregularity. 18 A L J 952=43 A 101, 

=59 I C 667. 
-*~Where the Court does not 
allow a party, the time which the law 
allows him under para. 16 to make oljjcn 
ctions, b'ufc proceeds to pass at a 

decree in accordance with the invard. tiu- 
High Court may exercise its di.seretiori 
under s. 115. A I R 1921 Rom 32=45 B 
^ 832=59 I C 811. 

. “No revision lies against an order 
superseding an award o ii ' in i scon st riict ion 
of .terms- of re,ferenee. A I K 1922 All 
64=20 A L J 117=65 1 C 779. 
~~No revision lie.s from rui order 
filing an award supersiKling an oideetiou 
as. to its ' legality on the grr.uml tint 
no' sanctio'n o'f the. Court was oidiiiu'u! 
for the sake of mirmrs. A i R 1922 
: . ' ■ Bind 1=15 B L li 165=65 f C 311, 
— A judgment of the i*nver appeb' 
late .. Court vitiated liy inanjiiredus and 
misunderstaodi ng.s when entirely Insed 
upon them is open to revision thiiiigh not 
in arbitration cases. 69 F ii R 1*922=17- 
. 1C 14#.' 

“HighCourt can interfere hi revis|o» 
with a de'cree pas.sed in ierms of th# 
award .without a notice , m required by 
imra. 10.. ,, . ' II I C '243.' 
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c. P. c, mm) SEa 115 (€oam) 

iti) Partscular orders and Decisions (Oontd) 

(S) Orders In Arbitration Proceeding 

and Awards (Gontd) 

order of reference 
alter the submission of award and setting 
aside the award on the ground of some 
supposed defect in the order, . .amounts to 
material irregularity and revision lies. 43 
A 305=1^ A £. J 33=:Ai ! C 857. 
^ —Agreement to be bound by Court’s 
decision after local inspection- Award-App- 
eai--.Eevision. SB 0 42ic9 I ,C 29L 

+ wlrch after reference 

to arbitration an application for superses' 
Sion IS made, the order superseding is 
one ^ deciding a case, and is open to 
revision. A I B 1931 Lah 318=32 P L B 
39i=:Ind Bui (1931) Lah 847=133 
J C 8i9. see also 16 C 482; and 3 M 68. 
in hs generally obiectionable 

nol fnfif ^ ^ Court should 

fi?! It finds not only an 

harnf substantial 

harm resul mg froni that illegality. 

(1931) M W 17 961=34 1 1^ 721 

Ann declaration that certain 

a^^ 'for injunction 
torestiain the^ defendant from pro- 

orrVr'^n^F^ arbitration, ■ being filed, the 
Court staying suit arid 
fs proved with arbitration 

isrevisabla A I E 1931 Lah efeind 
Pul (1931) Lah 337=130 I C 769. 

t. order of a court overruling 

objections by an award even though the 
order was wrong, was hot revised by 
^Court beeause the party 
had agreed to a different 
* n ,cyen though reference was 

23U~l9.>i A L J 1087=1 B 1932 A 54=A 

, ^ IK 1932 A 154. 

evidAnr>A thereon— No 

eviaence of miscouduct. 114 P L B 

A A ^ 1914=21 i C 950. 

Seh IT H C. P, Code, 

ference oomphed with-Inter- 

A A Ar .. . 1II C 4JI. 

Award I'ahdity of arbitration 
P K 1916=281 C 

•11 rr'^^® Court can reetifv 

illegality or material irregularity m 
procedure of the Lower Court in 
with the wward. 9 8 L R183.14 I f: Mi, 

Kefer7n?e““ o*"twtraSiJj!!Z. <=— 

dccuee tfliereon. 38 Bom eSstKom^ l 


m' 
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(13) Particular orders and Decisions (Contd) 
(5) Orders in Arbitration Proceeding 

and Awards (Conld) 
—Material irregularity— Revision— 
Award Objection — Opportunity and adduce 

37IC490.‘ 

—Order rejecting awardis not open 
to revision. U7 P B 1916=107 P W 11 lOifi. 

A . „ =34 1 C 191' 

. —Against a Decree of Court piissed 
in terms of award Bevision is competent, 
it award vitiated by material irrogularitv, 
•28 PE 1916=3! 1C 700. 
—A decree in terms of an award 
IS revisable tf without jurisdiction and. 
is not appealable. 31 j 

—Bevision is competent if the Court 
retuses to hear any objections to an award 
as being filed out of time though as 
a matter of fact they are filed in tinm 2 
L W 1115=31 I C 536. 
—if- an award made out of court 
does not refer to the matter in dispute, 
the court should remit the same and 
should not admit it. (1912) M W N 1076 
■ ' ■ • _ ^ =f7 J C 33." 

revision lies from an erroneous 
decision on question of validity of 
reference to arbitration-39 All 489=15 
A L J 427=4 1 I C 357. ^ 
^^.'^he filing of an award filed out 
or time, it no question of jurisdiction is 
involved, revision does not lie. 50 I CJ 
J. . . ^2=4 Pat I J ' 265. 

•IT hes when there is any 

illegaiity or material irregularity in the 
procedure of Die Lower court in dealing 
with the award. j 2 j ^ gij 

. —When an agreement to refer to an 
arbitration is signed bj^ adult parties and 
guardians ad-litsm of minor party but the 
application for order of reference is non 
signed by the latter, the award is still good. 

43 Cal 290=20 C W N 137=14 A L .1 OT- 
IS Bom L B 308=30 M L J 67=^H I C i ll 

—Award— Decree in ficcordance with 
-Bevision. 18 C W N 626=18 C L J 35- 

17 I C 7. 

, . awcird can be set aside in 
<^dtcome of Coercion 
and threats by Court. 18 A L J 952=43 A!i 

•p . .. ^ 101=59 I C 6&7. 

— Bejection of provivate award in 
*toto where part of award is valid and is- 
separable is at most an error of huv. 66 P 
R 1915=146 P W R1915=3i I C 80 
objecDons to award 
s. • A J B ■ 

J 670=L 

taken ^ award to be 

taken - off the; hle.as . revisable. AIR 

1924 Sind 7o=I7 S £ B 133=83 I C 353. 
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(f ]) Particular orclerS: and ■ Decision (Corikl) 

(5) Orclers' in Ar&ifratfon Proceedinif and* 

Awards (Co?/M) 

■ — An aw;ircl can be set aside in revi- 
sion if the preference to arbitration has 
been .made, contrary to the provisions of 
law. 1 E 1930, Sind 256, Ind Rol (1930) 

: Sind 134=24 ; S li R 470=124 !, C ^ 314. 

—Per Graham, J.— Where an award is 
tainted with miscosiducfc but has done 
sun&t.aiitial justice and a decree is passed 
in terms of the award the .High Court will 
ut>t interfere in revision A I R 1931 Cal 
53=Iiid Rui (1931; Cal 204=34 G W E 
689= 58 C 269=129 I C 428. 

— Where an award grants a joint 
decree against defendants as heirs of the 
deceased but the award is set aside one 
do fe rid a lit not I'leing party to reference 
the High Court will not interfere. A I E 
1931 All 242=i:nd Rui (1931) All 259= 
(1931) A L J 100=130 1C 29L 

— Revision against a Judgment in 
terms of ati award. 38 M 56=(1914) M W 
N 142=25 M L J 507=14 M‘ L T 314= 

21 ! C 308. 

^—Judgmeot in terms of award — 
Revision more objectionable' t'han 
appeal. 38 Mad ‘ 256=21 I C 308. 

— Order of appellate Court filing 
award and directing decree in accordance 
—Revision, if lies. 143 P W R 1914=27 

I C 332. 

— Award, objections to— Xot properly 
inquired into. ^ 30 P W R 1915=28 I C' 427. 

— d'he High Court can remit an award 
far recoiisiderjit-ion by the ■ same arbitra- 
tors, if it w'as not based on evidence. 22 
Q W 933=46 I C 195. 

—Order disposing of objections against 
award— Appeal— Revision. 9 I C 385=1 P 

L R PHI. 

— H is only when there is a gross 
and material irregularity that the High 
Court interferes in arbitration eases 

2 Lah L J 681. 

— In ;u*bil ration proceediitgs—Appeal 
not allowed— Revision whetiier lies. I P L 

R 1911=9 Ind Cas 385=12 l> W R 1911. 

— Order filing an award not appi- 
ealable under para. 16, Sch. II, is not 
revisable. A E E 1927 Pat 135=(i926) Pat 
lGi=7 P L T 739= 95 I C 32L 

—One of the arbitrators refirsing te 
sign award is no ground for revision of 
decree passed in accordance of award 
A I R 1927 Ail 5p3=100 I C 76. 

—Small ■■ Cause ■ Cdurt^s order 
superseding arbitration beiogdinal order is 
open to 'revision. 13 0 L' J 507 

■; „ =100' I C 429. 

It. Rfl <S1. (\) <t. (ot) 


C. I>. C. (1908) SEC IIS (CWd) 

(13) Particular orders and Decisioos (.Gonfcl) 
(5) Orders In Arbitration Proceedhif "and 

Awards (CrmUl). 

— Decision that application to set 
aside award is barred witliout refereiico 
to article or its woiNlings can be set aside. 
AIR' 1927 AEad: 436=52 M L J 357= 

103 1 C 634. 

— No revision is maintaimilde fri)m an 
order '.setting aside an award. A f .R 
1925 All 458=47 A 12I = L R 6 A 22 (dv 

=8.5 I C 502. 

— Revision lies on a%vard deenu* alsn. A [ 
E 1925 Bom 341=40 B 535=27 ihmi 
L R 42.3=87 I C 910. 

^ — Order superseding an award in !i 
per.,ding case and directitig the suit to 
proceed on the merits is not revisabUi. A 
I R 1925 All 566=47 A 0I6=Ji A U J IPd 
= L R 6 A 4-59 Civ=89 I C 173. 

— Award^Decree without allowing 
time for objections — No appeal— Rc. vision. 
22 Bom L R 1454=45 Bom 832=59 1 C 811. 

—Refusal of the court to Cixamirie 
an arbitrator on a charge of rniscnndnct 
being made against, him is an irreunlarity. 

22 C L J 237=31 I C 33. 

— Award under aequisifeiim Act 

by Collector subjects to revi.sion 22 I C 6S2. 

— Taking a mistaken view as to mis- 
conduct in an arbitrator, it is no ground 
for revision. 13 S L R 98=52 i C 864. 

Refusal to pass decree on viiliil 
partial award being interlocutory order Is 
no grouod 'of revision. A I R 1928 Cal 174 

= 106 I C 93. 

— Order setting aside order of trial 
Court ^ and rejecting application to iilo 
awnird is open to reviH-on. A, I R P^29 Lah 

367=110 I C 302. 

— Brroneon.s decision of Court re- 
quiring award to be filed is open to revi- 
sion. A I E 1928 Lah r>.9»=li0 I C 813, 

— Ef award is impcachetl on refcu'erice 
being bad pr<'»fucding.s aruopi'Uto revision, 

A I R 1928 . ill 74(i=5U A 95.5= 26i A h J 

1019=1191 C 881. 

— Revision Res from ordm* refusing 
to -Set. aside award, AIR 1929 Lah :9i9= 

II! I C lil 

— An order refusing to pass n 
decree In terms of award hut cmairuing 
the .hearing of the suit by the ( oiirt, ius' 
tend- is an- interlocutory order ami is not 
rcvis,able. A I R 1923 Bom 4M2=25 Bom h 
ll 443= 47 n 72i=73 I C 411. ' 

—A wrong decision on a qiieKtimi 
of* law or fact, of a iamrt having ju- 
risdiction to decide an objection to an 
award is .no ground for revisiiom A I 
B 1923 Lah 194=73 I C 5SS. 
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C, ,P; G,^(IW8J SEC.TfS (Qont^:) 

(13) Particular orders aud Decisions (CoMd) 

(5) Orders iii Arbitration Proceeding and 

Awards {Qmkt) 

—Where the Court considers the 
objections to an award but arrives at a 
wrong decision regarding irregularity on 
the part of the arbitrator, no revision 
lies. A. I K 1923 Oudh 235=26 0 G 107=74 

I C 401. 

—A decree is revisable if it is 
based on a decision by arbitrators on 
points not referred to them. A I K 1926 

Mad 201=49 M L J 523=91 I C 745. 

■ — Ah order underfieled last portion 
of r. 17 (4), Sck 11 directing a party 
to nominate an arbitrators passed without 
an order under earlier portion of the 
sub rule ordering an agreement to be field 
is liable to be revised. A I B 1926 Lab 505 

=94 I C 483 

— Court’s order disallowing objections 
to an award under Sch. IT, Para. 15 C 
P C is not revisable. ALB 1933 L 516=34 
PL B 651=A I R 1933 L 692=143 I C 309= 

I R 5 L 337. 

— An order rejectingan application to 
have an award taken off the file even 
though reference was illegal is revisable 
ALE 1933 S 18=A I R 1933 S 128=26 

S L R 368. 

— Revision against an order refusing 
to stay proceedings under s. 19 of the 
Arbitration Act of 1899 is maintainable 
13 L 59(68-9). 

—In an application to take an award 
off the file, the decision of the Court on 
point which affects its own jurisdiction 
is open to revision. 26 S L R 368=A I R 
1932 S 128 (131)=139 I G 596=1 R 1932 S 

133. 

— A decision as to an award, which 
is vague and not capable of being 
enforced is not revisable. 137 I C 807=38 
P L R 934=1 R 1932 L 354=A I R 1932 
L 459=A L R 1932 L 899 (920) (Civ )=1932 
PCL 899 (Civ). 

—Revision does not lie against an 
order setting aside an award and directing 
trial of suit to proceed, 34 B L R 376=138 i 
I C 215 (2)=A I R 1932 B 232=1 R 1932 I 
B 355=A L R 1932 B 799. ! 

— A decision as to the validity or 
invalidity of an award is not a case within 
S. 115 and an order setting aside an 
award disposes of a proceeding during the 
pendency of the suit. 53 A 1006=1931 A 
L J 842=136 I C 558=A I R 1932 A 452. 

— Revision lies against an order 
disallowing objections to an award where 
the order of reference itself is also challe- 
nged. 54 A 297=A I R 1932 A 665. 

— Revision is not competent, even 
where validity, of award is challenged on 
account of the invalidity of the reference. 
13 L 528=136 I G 11=33 P L R 163=1 R 


e. p; C. (I'f08) SE'C :i l5 iCom^S) .... „ 

(1 3) Fracticiflar' orders,, aed. Decisions (Qonid')' : 
(5) Orders io Arbitration Proceedinf and 

' ' . Awards {Gonel’i} 

1932 L 187=A I R 1932 L 239=1932 P C L 
101 (Civ) =A L R 1932 L (Civ.) iqt. 

— Revision against a decree in 
accordance with award is not 
competent even where award is invafid. 9 
■ O 'W N 191=137 I C 151=1 R 1932 0 222 
=A I R 1932 O 156: 

i 6 ) Orders gmnthig Reviev:« 

— Where the lower court found that 
there was an error which may not be appar- 
ent on the face of the record but was of 
I that nature the order would come under 
the heading “any other sufficient reason*’’ 
as set forth in 0 47, r 1 and consequently 
the lower court was not acting without 
iurisdiction in granting review. A L R 

19^4 All 139. 

—A remedy by way of appeal 
being open, against an order granting 
review, the High Court shoulcl not 
question the sufficiency or otherwise of 
reason with which the lower Court grants 
a review. A W N 1905, 154=2 A L J 465=27 

A 695, 

—Interlocutory order— order granting 
review— Practice, 17 P L R 1913=16 I ij 

995 

—The High Court will not interfere 
in revision where the effect of the order 
of the Lower Court under 8. 114 was to 
set right a wrong order 9 A L J 348= 

, 14 I C AiO. 

— An order granting a review may 
be revised if it is irregular and has led 
to a miscarriage of justice, 49 P W R 
^ 1911=0 I C 246. 

—Revision is the only^ remedy open 
wdiere order granting review is without 
jurisdiction. 19 G L J 225.=! 8 C W N 22 
',=20 \ C 670. 

—Entertaining an appeal against an 
order granting review on grounds other 
I than those specified in 0 47 B 7 is with 
out jurisdiction. 2 L W 386=28 I C 707. 

—Revision will lie when an order 
allowing an appeal from an order granting 
review, is passed by the Court misconceiv- 
ing the grounds on which an order granting 
review can be set aside and hiving con- 
fused the merits of the order passed oa 
the admission of the application for 
review with the reasons entitling the 
Court to review its own order. 140 I 0 
409=28 N L R 221=1 R 1932 N 150=A I R 

; 1932 'N 177:, 

— It is very doubtful if a Judge 
of the Patna High Court sitting singly can 
entertain an application in revision under 
S 115 when he is r»ot empowered by the 
Chief Justice. I Pat L J 193=35 I C IS 
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C» P. C, tIW8)SEC. : ll5 (Oowjfd) ■ 

(13) Parliciilar orders and Decisions ( Qmid) 

{7) Orders refusing lleviev> ‘ 

. “—Rejecting an application for review ' 
of an order contirinio.f auction sale, is revi- i 
sable if it amounts to arr usurpation of ^ 
authority A T R 1929 Nag 305=Iod Rul . 

: i:!929). Nag 511=116 1C 65. 

, —Even though another remedy , is 
open, refusing to entertain an application 
for review based on the ground of fraud 
is -revisable in as iiiuch as it amounts 
to a refusal to exercise jurisdiction 
vested in the court by law. A I R 1929 
Cal 513=49 C.LJ- 425=33- C W N 572= 

819 8 C 371. 

— Refusing to admit an application 
for review on the ground that an appeal 
lias been mtde subsequently is open to 
revision. 43 AIL 288=19 A L J 24=68 

I C 334. 

— Orujr refusing fo restore an applica- 
tion for review dismissed in default is , 
revisable, A I ll 1925 Cal 430=81 I C 1017. 

— Order refusing to grant x’eview^ — 
Such order whether can be revised — 2 M 
W N 1911, 252=10 M L T 283=12 IC 872. 

— Order rejecting review is not revisa- 
ble. A I E 1925 Oudh 594=12 0 L J 
443=2 0 W N 419=88 I C 582. 

— An order refusing to grant a 
review ivS not open to revision AIR 
1923 Oudh 153=9 O L J 623=74 | C 351. 

— Revision does not lie against . an 
order^rejectiug an application for review 
except where an obvioins injustice is done. 

AIR 1924 Lah, 400=78 I C 160-.- 

— Order on the ground of “accidental 
slip under O XLVII, r. '2ds not revisable.^-' 
A I E 1926 Mad. 1083=24 L W 447=97 1 

C 545, 

—An order refusing to grant a review 
is open to revision if a proper discretion 
is not exercised. 10 M L T ■' 283=( |9J11). 

. 2 M W N . 252=12 I C I IL 

(.8) Fanper Proceedings orders i 7t. 

— Although the fuiding of paupf:i:£m 
is one of fact when there 'is no evidence 
to support the linding, 4he High Court 
will interfere in revision. A L R 1933 
M 1001 (1003)=3S L W 865=65 M' L J 781 = 
air 1933 M 883. 

■ la other' words, an order rejecting 
application to sue in forma pauperis is 
revisable. A I R 1929 Lah 498=Ind Ru! ■ 
(1929) Lah 639=117 I C 95. 

see also AIR 1927 La!: 56=98 I C 
879. and A I R 1927 IMad 441=52 M L 
J 330=101 1 C 18; and A I R 1927 Nfn*’ 
340=104 I C 198; and A J Rl924^NagAl 
=19 N L R 165.“:75 1 C 993; as if h ■ 
an interlocutory order : A I Fd*1929 L' 
498; and is a “case” within s. 115. A 1 ii 


C5;p. C. (1908) SEC. ll5*CGo??^d) 

(13) Particular orders and Decisions (Conid) 
(8) Pauper proceedings onlefs ur{Co7itd) 

1923 Oudh 118=9 0 L J 610=74 I C 344; 
and A i E 1931 Rang 318; and A L E 
1933 S 49 (50-1;= A £ R 1933 8 82=26 S L 
R 491; but' see etmti'a, the view taken t>y 
the Allatibad. High Court in. A i H 
1922 ' AIL 1=20 A L J .55=44 A 248=65 i 
C 255; and A I R 1931 Ail 65ti={1931) A 
L J 727=Ind Rul (1931) All 673=133 I C 
465; . following 32 A 623; and A I R 1926 
All 446=48 A 493=24 A L J 557=94 I O 
484; and A W N 1882, 39; and A 

W N 1882, 61 
—The same High Court, howiiver 
has recently held that revision lies against 
rejection of application to sue as paiipor 
where the procedure adopte<i is uiossly 
improper and leading to denial of 
Justice. AL E 1933 A 121 (122 =55 A 
216=A I E 1933 A 295=145' I 0 437=1 R 
, 6- A 106=1933 A I J 110, 
— The High Court can interfere only 
in cases which have been decidtsd and 
in which no appeal lies to it. An order 
grarding leav'e to sue in forma pau- 
peris is not ' open to revision. 10 
I C 471=7 N I E i% 

■ — Refusal of permission to sue a» 
pauper on the ground that claim is haired 
by time is revisable. A I R 1925 i*at 3(1= 
3 Fat 275=(1925) Fat 134=6 P L T 209=83 
I C 871; see also 134 P M 1918. 
—Where the lower Court perversely 
refuse.^ to permit the plaintiil; to sue as 
a pauper .the 'Hi.g.h Court will interfere 
in revision. A. I R 1930 Rarsg 324= ind 
Eul (1931) Rang 64=128 I C 848. 
— An order admitting an a'pplit‘ation 
for leave to sun in forma |»:i.uperiH is 
not revisabie. A I E 1922 Ail 2tK8r2tl 
A L J 471=67 I C 641; see also 7 X L 
.E 49=10 I C 471: and 7 A L J 741=6 Ind 
Cas 831; and AWN 1882, 92. 
— Orders allowing ai'jplirntioii to sue 
in forma pauperi'-— Not c|ueHtioii of jtiriH- 
diction— Not rcvisahle under H 115. A 
L R 1933 U 600; hut see contra A f R 
1926 Mad 958=96 I C 175. 

^ ^—0 ran ting leave to sue as a pauper 
is^wit.hin the discretion of the cmirt and 
will ■ not be oi’dlnarily revisal'do. 

37 I C 172, 

— Quaere: Whether an onhT rlisnds- 
siog an application for huivc to sue in 
forma piwperis under U. 33 E IS is open 
to revision under 8. 115 C F (hide. 

51 I C 561. 

— iiisniisslog appliea+kut fp.r leave 

to me as a pauper cm the vrnuuii tlat 
tlicre U ufi of arfhm |s i ot rvvi.-uhho 

A Court % UiUie however dismiss m :li au 
a'pplicatiun on the ground that the vlairii 
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(13) Par CiCijiar orders aod Decision 
(8) Paoper Proceedings orders In (Contd) 

with regard to some properties cannot be 
sustained. ( 1912 ) M W N 88=16 
■ : ,I C 612. 

— An application for leare to sue in 
forma patJ peris being rejected, no revision 
lies but'^ the applicant can still file a 
suit in the ordinary manner. 

39 I C 942. 

— An order directing a pauper appell- 
ant to furnish security for costs, under 
0. XLI, r. 10, is illegal and can be set 
aside in revision. A IE 1922 Lab 87=8 
Lah 30=88 P L R 1922=67 I C 256. 

— Revision against an order rejecting 
an application for leave to sue in forma 
pauperis was refused by the Chief Court 
on the report of Tahsildar and on the 
ground that the applicant had paid a fee 
of Rs. 140 to a leading counsel enga- 
ged in the Chief Court. 89 P L R 1915 
=226 P W R 1915=28 I C 87, 

— Pauper application— Joinder of 
unsustainable claims-— Rejection — Inter- 

ference by High Court. 26 M L J 

343=32 1 C 82 

— An order dismissing a pauper 
application for leave to sue in forma 
pauperis because the applicant was in 
possession of some ornaments more 
than six months before the date of 
application, ‘ was revised by the High i 
Court holding the lower Court’s proce- i 
dure to be materially defective. 

24 1C 792. 

-—Material irregularity — Leave to 
sue ^ in from a pauperis— Application for 
— Dismissal on ground that petitioner 
is benamidar— Validity. (1919) Pat 233. 

— Pending revision petition filed 
against rejection of pauper application 
and.^ demand of Court-fees suit is 
dismissed for want of stay order. Original 
order regarding rejection is open to 
revision. AIR 1928 Hag '24=10 H L J 
177=105 I c m. 

— Court acts within jurisdiction even 
if leave to sue is granted afterwards. A I 
R 1927 Rang 134=6 Bur L J 
16=101 i C 200. 

— Whereon material before it Court 
finds that applicant under 0. XXXIII, i.s 
not a pauper and refuses leave to sue as 
such, order cannot be revised, A 1 R 
1924 Pat 667=5 P L T 606=2 Pat L R 
276=(1923) Pat 287=79 I C 56. 

-—If a Court after proper exercise of 
jurisdiction comes to a conclusion and 
reject the application to sue as pauper 
' under 0. XXXIII, no revision lies, 
although the conclusion may be 


(13) Parficiilar orders and 'B.&clslm$ {Conti) 

(8) Pauper proceedings orders hh (Condd) 

wrong. AIR 1925 Oudh 74=11 0 L J 
568=79, I ,. C , 922,, 

—An application for leave to sue in 
forma pauperis being rejected, the High 
Court can in a proper case interfere in 
revision. 

— Where there has been a conscious 
violation of the specific rules laid down 
in O. 33 resulting as it must in an injustice 
to an applicant, the High Court should 
not deny him the benefit of its revisional 
jurisdiction under S, 115. 84 B L R 1273 
(1280) =140 I G 381=1 R 1932 B 604=A I R 
1932 B 584=A L R 1933 B 23. Revision 
against order rejecting application for leavo 
to sue as pauper is maintainable where the 
Court bellow erred in iaw^ arul that 
error involved an error of jurisdiction. 
138 I G 335=A I R 1932 L 338 ,'880)= I 

R 1932 L 460 

—Order under 0 XXXtII, r. 1, Civil 
P C is revisable. But erroneous decision 
is no grouu'^ where no material irregalarity 
or illegality has been caused. A I R 1925 
Nag 343=88 I C 157. 

—Order rejecting objections to a spit 
being registered in forma pauperis which 
is based on a misconception of facts or 
law on the subject, is open to reyisioii 
under s. 70 of the Punjab Courts Act XYII 
of 1884 as amended by the Punjab Act of 
1919. 58 P L R 1913=29 P W R 1193 

=18 I C'49l. 

— An order of a Lower Appellate 
Court refusing to give leave to appeal as 
pauper is not open to revision unless it is 
shown that there was some illegaUty or 
irregularity in the exercise of its juris- 
diction. The fact that the Lower Appellate 
Court formed an erroneous opinion of the 
merits of the judgment of the first 
Court is immaterial 2 0 L J 255=30 

'I C 86. 

—Pauper suit— Application for leave 
— Return of, for presentation to proper 
Court— No jurisdiction— Interference m 
revision. See 52 1 C 688. 

— Plaint disclosing no cause of 
action — Trial court allowing piaintiif to sue 
in forma pauperis — High Court can interfere 
in revision. A L R 1933 P 206 (207)= A 
I R 1933 P 284=145 I C 307=14 PIT 338. 

{9-10) Orders as to issue of Gammlssio/u 

— The refusal to issue a commission 
for the examination of a witness does not 
constitute a question in which jurisdiction 
was involved therefore no revision lies- 
A I R 1929 Sind 92=23 SLR 403=Ind 
Rui (1929) Sind 97=116 I C 97. 
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C. 'K C. im^y SEC: n$ (Conid^^^ 

(U) Particular orders and Decisions {Cofitd\ 
(9-10) Orders as to Issue of Coinmission (6'o?/d>0 

. — Order to examine a witfiess on 
commission granted on insnfficierit <rroiinds-* 
Order is revisaMe..A I R J027 Mad 524 
=0927) M W N 218. 

“An order wrongly refusing ,to grant 
commission for examinaticn of witnesses, 
is revisable. A I R 1922 Cal 42=B5 C h 

J 7B=68 ! C 9, 

— Where a, party files, objections to 
the report of a Commissioner appointed 
to examine accounts and applies to substan- 
tiate the obiections by examining certain 
witnesses but the Lower Court disallows 
the application, the Chief Court interfered 
in revision and directed the pi if to 
examine his witnesses in support of the 
objection. 42 I C 221. 

^ “Commission-— Refusing to issue- 
Revision—interference by High Court, 
iSee 15 M LT 359=23 I C 522. 

— Issue of commission is a question 
of jurisdiction and not one of mere 
discretion — Grounds alleged for issue of 
commission should he carefully examined. 
AIR 1924 Cal 971=39 C L J 598=84 

i C 9. 

“On an application under s 622, 
Civ. Pro Code, for revisiorj of an order 
of the Subordinate Jmlge of IJnao, direc- 
ting the issue .of a commission for the 
examination of a Hindu lafly, one of the 
defendants in the suit, and refusing the 
prayer of the plaintiff tint four prolimin- 
ary^ issues of law should be forthwith 
decided upon the documentary evidence 
iipmn the record, held that he’ exercised 
his discretion in a proceeditig whicli was 
not- tainted with anv irregularity and had 
jurisdiction to decide the question before 

5 0 C 151 

— An interlocutory order fixing a 
certain place to which a witness to be 
examined on commission is to be brought 
is an order which can be revised by the 
High Court There is nothing in law to 
prevent the High Court from interfering 
with iateriocutory orders of the nature, 
if it is calculated to do irreparable injury 
to a party in a suit. AIR 1925 Cjd 
1118=85 f C 619, 

“Misconception of question or Co- 
mmission,,., of clear irregula,rlty can be 
made ground for revision, AIR W'>8 
Mad 124=53 M L J 903=39 M L T 590=27 
L W 238=(1928) M W H 50=lo7. C ,301. 

“In the case of a witness not under 
the control of the party asking for the 
commission, who resides beyond the limit 
fixed under 0. XTI r. 19 (b), a commission 
should issue as a matter of .right, unless I 


(13) Particular orders aud Decisions {Cmitd} 
(9-10) Orders as to: issue of Commlsslm (Cco/Zd) 

the Court is satisfied that a ]>arty is merely 
abusing its authority to issue process; 
and any order refu.sing issue of commission 
as' above, is- liable, to be set aside* ifi revi- 
■sion. A ‘I,B 1923 Mad 321=45 1^1 574=(1923) 
M W N 157=17 L W 251=44 M L J 292 

=11. I C S3CI. 

— PLxami nation' of witrH)sseK“Appli- 
cation for the issue of commission for- 
RefusaL of on the -grouiid of its btiiig too 
late being contrary to—Civil RuK's of 
Practice, r. 57 cannot, be the sub,t<?d -uuiiier 
of revision. ' A L R 1933 A! 5dfi=l93i 

M W N 648. 

“Revision — Refusal to issue commi- 
ssion for examinatton of plaint ilV*- vJu.t 
settlement of i.ssue-Whcthcr amounts to a 
‘•decision ” of the case under 8. 115. A L U 
1933 A 524 {525)=2 A W i 49. 

{ 11 ) Injunct kms. orders a% to. 

— There is no revi.sion against att 
order granting temporary iniunction. A I 
R 1922 Mad 172=(1922) M W’X 3(I3=UJ h 
: W 238=70 I C 713 Bee also 12 C W N 521. 

— Refusal to grant temporary injum?- 
tion is no ground for revision. A I K‘1928 
Nag 222 =167 i C 908. 

— Mandatory injunct imi oii interlocut- 
ory application. Bee 38 Rom 381 = 15 
Bonv :L R 288=24 I C 625. 

— Revision against order for interim 
injunction does not lie. 138 I C 822=1 R 
1932 A 499=A I R 1932 A 223. 

— In granting or refusing to grunt a 
temporary injunction a Court has a widt.* 
discretion under O. 39 r. 2 C 1* i\ 
The exercise of that discretion sin*- 
old be in a ^ judkdal liiaimer depc-nding 
upon the circumstamies of each case. If 
a Court grants or refuses to grurd; teiii- 
porary iiijiiuction on the gtoumi of balance 
of convenience, itm not correct to say 
that the. discretion has been exercised 
■otherwi.s-e than judicially only bccjause tin* 
Court of revision thinks that it wcmld have 
passed -a different order in the circiiim^ta- 
nces of the case. 1932 A h J 823 C8U8-9)=A 
L R 1932 A 1673. 

■ — Order of. Dint Judge rcstruinimj 
holding- of .. election does not 
an iimgality ,;,or materia! Irregnlarjiy oven 
when' it ^.results in any inconvenhcc t? to 
the public; revision, ug.-unst such in'der is 
not competent. A hll 1933 A 544=A I li 
1933 A 343=143 I Q 143=1 ll 5 A 199=1933 

A L J 759. 

i 12 } Discoveri/ ami LmpeHkm of 
■ , rmnta rmkrB a» to 

-.-Whore party Insists on fxh'bbini’ 
certain documents iuspcctcd f>y oihti msrfv 
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c. P, €.(1908) SEC. 1 15 (Contd) 

(ii) Particular orders and Decisiar, (Coritl) 

12 ) Discovery and Inspectiofl of Docmnents 

orders as to (Go 7 itd) 

on petition for discovery and the other 
party does not admit the genuineoess or 
corn pie teness and insists on proof, and 
also objects to their being exhibited with- 
out proof an order allowing the documents 
to be exhibited amounts wrong view of 
burden of proof which can be set aside in 
revision A I E;i023 Mad 607=(1923) M 
IT-? 292-18 L W 1G5=:72 I C 459. 
-—High Court Power of to investigate 
acts in revision, limits of. See 19 fi W 
N 84=20 C L J 213=25 ) C 275. 
Order granting inspection of docu- 
ment— jNo revision. See I2 1C505* 

( 13 ) Oi'ders allowing or refusing with- 
dratcal of suit or 'proceeding^ 

See also cases under 0 23, r. 1. 

—An order granting leave to* with- 
draw suit if improper it will be interfered 
with in revision. 64 I G 556 see also 17 

out an order made with jurisdiction 
permitting a plaintiff to withdraw a suit 
with permission to bring a fresh suit is not 
p by tbe High Court under 

^ ^ ^ 58 I C U4. 

nr -.u?® 'defect 

or sufficient cause within 0. 23 R l o P 

-r to 

the smt with hbwty and that, therefore 
the order could be set aside by the High 
Court lu revision under S. 115 C. P. Code. 

_ 41 1 C 91i 

^ Mullick. J.- Order of a 

Court granting leave to withdraw with 
permission to bring a fresh suit in 
controvention of the terms of 0 XXIII 
be revised under s, 115. A I B 
192b Pat 44 (P B)=1922 Pat (Sup) 17=3 F 

Print; ^ ^ 80=1 Pat 90=64 i C 117. 

_ —C-rantiug an application for nermi 
ssiou to withdraw it with liberty to^brb" 

3 fresh suit, •• for reasons and detects ” 
not specthed by writing simply one word 
allowed without anything further amounts 
to not exercising jurisdiction as reauired 
bylaw. AXKiyti;! All 185=20 l^Lj 

90=64 1X 948. 

,. “ti order refusing decree-holder’s 
Withdrawal of execu- 
lon application and proceeding to sell 

such application 
eau be set aside in revision. A I E 192d 

Pat 525=65 1 C lil.' 

s-i;t allowing withdrawal of a: 

salt with liberty to bring a fresh suit, if ' 
improperly made, is open to revision. 

A 1. Li, LJ2 5 CiU j7=n I C 75 J. 


C. P. c. ( 1901 ) S iC. 115 f-Conlti) 

(u; PartUalar.orders and Oecisians (Oo«/d) 
(11) Orders allowing or refusing withdrawal 
of suit or proceedin j (Contd) 

—An order under O. XXtri, r. 1 
allowing withdrawil of a suit is open to 
revision. AIK 1922 Cal 58=70 1 C 484. 

. “•'^0 order allowing a pliintilE to 

Withdraw a suit with liberty to iristiiute 
a fresh suit, is a c.ise decided and IT i o b. 
Court can revise it under s. 115. AIR 
1922 Nag 84=18 N L R 30=61 1 C 584. 

Allowing a suiu to be withdrawn 
on the ground of plaintiff’s inability to 
produce important evidence is illegal and 
amounts to material irregularity justifviu<^ 
revision. A I R 1921 Fat 42=6 P L J 
112=2 P L T 634=61 I C 639. 

—Where the plaintiff’s application for 
leave to withdraw h is been made in the 
first instance to the trial Court and rejected 
by that Court and the suit is dismissed but 
the Appellate Court grants such leave on 
the ground that there was a formal defect 
in the frame of the suit and that there 
was otherwise sufficient grounds in law 
for allowing the plaintiffi to withdraw ;and 
tc institute a fresh suit on the same 
subject-matter, High Court will not 
interfere in revision. A I R 1921 All 65= 
19 A L J 47=60 1 C 899, 


k ^ Jb® established practice of the 

> Fatna High Court to interfere with orders 
^ passed by Subordinate Courts permitting a 
party^ to withdraw a suit with liberty 
I p bring a fresh suit in fit cases. 3 Pat H J 
? 630=4 Pat LW 233=44 I C 406 dissenting 

41 C 682. 

—■The mere fact that the first court 
granted leave to a pllf to withdraw frbm 
Ilia suit with liberty to bring a fresh suit 
ou the same cause of action on insufficient 
grounds is no ground for interference iu 
revision under S._H5 U P Code, unless 
the lower court in granting leave acted 
without ^jurisdiction or with material 
xrregalarity in the exercise of its iuris- 

diCtion. 4^3 | 'q jj 

tn 9 4 ^ instituted in Jam 

1 ’^.‘!f.r.^^b>wed to be withdrawn in 
Mpch 191b with liberty to bring a fresh 
suit on the ground that the piff. was of 
opinion that the evidence let in by hirr 
was not sufficient. Held that the "ordS 
was wholly improper and was liable to 
“ re'^ision on the ground that 
the D_t Mnnsif acted illegally and with 
material irregulMity iu the exorci.se of his 
, jurisdiction, 6 L W I=(i9i7) M W N 710 

' ' 1 I ' C 2Si 

i —Where a Lower Appellate Court 
m_ade_ an order allowing an appellant to 

witnoraw Ins suit with liberty to bring a 
fresn smt on a petition alleging that some 
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C P. C.::(IME)::SECy>tS' '{^^^ ^ 

(O) Particolar orders aod^Decisi^-os (Cofitd) 
,(I3) Orders aifowinf or refusing wiflidrawal 
of suit or proceeding {Contd) 

persons not named in the ' petition were 
necessary, .parties but hod not been made 
parties and it could not be shown from 
the record that pla.int .was ' in reality, 
defective : Hekl that the order could not 
be sustained as it was not justified upon the 
record. 32 LC 402. 

“Where a .Court can entertain an 
application under O- XXIII r, 1 . C P G 
and comes to the conclusion that there Is 
some ground for allowing the suit to be 
withdrawn and direct the suit to be 
withdrawn by safeguarding the interests 
of the defendants as to. costs, the order 
cannot be challenged under s. 115, even 
if Court exercised its discreatiou 
wrongly in favour of the plaintitT. 40 A 012, 
followed (1930) A L J 1209=Ind Rul 
(1930) All 724=125 I C 580. 

“Where an App Hate Court sets 
aside its judgeraeot on review and permits 
withdrawal of the appeal as well as the suit 
without granting permission bring a fresh 
suit then although the effect of this order 
is to deprive fcjie defendant of the advantage 
of u.sing the judgment in his favour as 
res judicata in subsequfint case still it 
would be ground for interference under 
s. 115. A 1 R 1930 (Jill 424=:54 C W N 205 
=Ind Rul (1930; Cal 823=127 1 C 71. 

“An order allowing the plaintiffs to 
withdraw theirs nits as against certain of the 
defendants can be revised. A 1 R 1930 All 
863=Ind Rul (1931) All 123=128 I C 827. 

— The permission with liberty to 
bring a fresh suit should not ordinarily be 
granted so as to cause much harrassmeot 
of the oppo.site party, but should only 
be given when the Court is satisfied that ; 
the defect i.s not for any default of the I 
plaintiff- but discovery of certain facts I 
renders the suit in its present shape so j 
defective. Where the application stated ■ 
that there were certain formal defect.s in ! 
the case and that therefore the Court i 
should give permission and the Court 
passed an order to the following effect: 
*'Heard Pleaders: The appellants are per- | 
mitted to withdraw the suit with liberty to 
bring a fresh suit. The respondent will get I 
his costs of the appeal.” Held in revision i 
that the order thought not one made with- | 
out jurisdiction \vas one which cannot ! 
be supported as the procedure adopted was 
vitiated by material irregularity and that i 
it should consequently be set aside. A I 
S- 1931 Cal 107=Ind Rul (1931) Cal 334=34 
■ C W N 812=130 I C 142. 

-—An order granting plaintiff permi- 
ssion to withdraw suit -with liberty to sue 
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a P.C. (1908) SEC. 115 (Contd) 

(13) .Particulaf orders and Decisions (Cordd) 
(13) Orders allowing or refusing withdrawal 
of «iiit or proceeding (Cowff/). 

again, without any reason, reasons for 
euch order can be interfered with in 
revision on ground that .the Court below 
has not applied its mind to the n|>plication 
and has therefore passed an order whiclt 
could be revised under s. 115 A 1 R (1929) 
All 683=(1929) A L J fffilrimi Ilul (1929) 
i All 1099=119 I C 859. 

■ .“See also. 39 C L d 37RA I K 1924 ' 
Gal 751=84 I € 372. See aho 50 A 199=25 A 
L J-943=A I R 1928 Ail 98=Rd I (J 431. 

— Orders refusing ^ amendment (»f 
plaint or refusing pemvissioii to withdraw 
suit on the ground that it is defeclivit in 
form are not open to revision being inter- 
locutory orders. A I R 1939 Lait f>H9=3»l 
P L R‘456=Ind Rul (1930) Lah 297=122 

1C 1115. 

— All order passed under C. 2.3, B. 1 
of the C F Code giving the plairjtiili; per- 
mission to withdraw the suit witli liberty 
to bring a fresh one is open to interference 
by the High Court in revisio!i. 117 P W 
111918=46 1X181. 

— Plaintiff sued to recover son.e pro- 
perty on the allegation that Im was the 
adopted son of the last owmer. The defen- 
dant denied the adoption. Plaintiff then 
applied to withdraw the suit on the ground 
that the defendant’s allegatinns made it 
necessary for him to set forth all the 
iirounds on which he was entitled to sue. 
The appUcatioiRwas granted Held, iii revi- 
sion that the omission by the idaintiff tto 
include in his plaint all his causes of action 
which are inconsistent with ea<!h os her 
cannot be said to conslitsile a formal 
defect in the suit and is not a siiliieicrit 
ground within the mei«dng:of O. 2, R. 1 (b;. 

“Held also that the dissnissal fof a 
suit Id recover prijperty on the basis of 
an adoption will not operate as a Inr to a 
suit to recover the same properly oti the 
basis of a wilL « 12 A L J 441=25 1 C 175* 

— Order of withdrawal of suit by 
reason .of -defect in substance is one witlo 
out jurisdiction and is revisable. AIR 
-■ 1.926 Mad 863=23 L W 525=94 I C 981. 

,, — Permission to willidraw the suit- 
Plaiutiff given time after (dose of eviduncc! 
to produce docurneiits to eounteract defen- 
dant’s documents — Non-prodmdion of docu- 
ments — Suit cannot ^ be allowed to \h> 
wdthdrawui with permission to file a fr^hsli 
suit. 15 Bom L E 823=37 B 682=21 I C 13. 

— Discretion illegally exerciseii — Leave 
-to withdravr suit with liberty— Re viniott. 
See 27 M. h J 480=117 M L T , 

iM. W N 832=1 h \X 728= 2 J I C oL 
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C. P. c. (1908) SEC. ns (CoraEcO 

(13) Particiilar orders and Decisions 

(U) Orders allowing or refusing withdrawa! 

of suit or proceeding (Co?/j5ri) 

— An order allowing withdrawal of a 
suit with liberty to sue afresh, manifestly 
nnjtist and on the face of it contrary to 
provisions in 0, XXIII, r. 11( is open to 
revision under s. 115. 0 0 <S: A L E 3=72 

I C 1034. 

— An order allowing withdrawal of 
suit without complying with condition in 
O XXin, r. 1 is an order without juris- 
diction and can be set, aside in revision. 

A I E 1925 Oudh 61=78 ! C 12!. 

— Liability of suit for dismissal on a 
question of technicality— Order of with- 
drawal of the suit on appeal — Order will 
not be interfered with in revision. A I E 
1926 All 294=24 A L J 313=92 1 C 558. 

—Withdrawal of suit with liberty- 
Order of appellate Court allowing— Revi- 
sion against — Not entertained. 137 I G 
804 a;=33 P L E 391=1 R 1932 I 355 (I). 

—No revision lies against such an 
order, where and if the trial Court gives 
a considered decision that there is a formal 
defect in the plaint and that if the plain- 
tiff is not permitted to withdraw the suit 
with liberty he will be denied justice, 
however erroneous in law or fact its 
decision may bo. Semble— The trial Court 
does not record a definite finding that there 
is a formal defect, the High Court will 
go into the question in revision. 13 L 
537=136 I C 1=33 P L E 275=19.32 P C L 
686 cCiv)=I E 1932 L 177=A T E 1932 L 
36C=A L R 1932 L 686 (Civ). 

—The High Court could not revise 
the order allowing the withdrawal of a 
suit on the ground of formal defects even 
though the case was closed and only the 
judgment was left undelivered; because 
there vvas no material irregularity. 26 I C 

203=41 Cal 362. 

—Withdrawal of with liberty— suit for 
possession of three plots— plff* permitted 
to withdraw with liberty in regard to one 
of the plots— Sale certificate giving a wrong 
numbar— Withdrawal proper— No revision 
lies. ALE 1933 0 355=A I E 1933 0 
255=10 OWN 311=145 I C 222. 

— Exercise of discretion under 0. 
xxni r. 1 is not open to revision. A I E 

1927 All 750=25 A L J 838=103 1 C 372. 

—Order under 0. XXIII, r 1 passed 
exercising discretiorj— Order cannot be 
revised. A I E 1926 All 548=24 A L J 
721=96 I C 480. 
(14) Orders as to adding parties or their 
representatives or omitting thein from case. 

See also cases under 0. 1, r. 10. 
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C. P. C, (1908) SEC. its (Contd) 

(13) Pafticular orders'- and Decisions . (Co«^d) , 
414) Orders as to adding parties or tlieir 
represeatatives or oraittlof , ' 

them from .case., (Gow^d) . 

— Preliminary decree against A 
personally declaring him to be a partner 
with P and for rendition of pirtnership 
accounts. Pending suit A died and P 
prayed to substitute son and brother of A 
alleging that A entered into partnership as 
manager of the joint Hindu family. No 
allegation that the brother had given his 
consent to A for carrying on ‘ business 
with P Court substituted son and not 
brother of A: Held, that the order refusing 
to substitute brother could be revised. Held 
further, that the Court was correct in ref- 
using to substitute the brother as legal re- 
presentative. AIR 1930 Nag 10. 

— Orders as to (1) misjoinder of parties 
f2) non-joinder of parties and (3) mis- 
joinder of parties and cause of action can 
be revised. A 1 R 1922 Mad 174=(1922) 

■ M W N 316=16 L W 186=43 ■■ M h J 277= 

701 C 684. 

— Refusal to make a person defendant 
can be revised under s 115. A I R 1920 
Oudh 148=6 O W N118=Ind Rul (1929) 
Oudh 298=116 1 C 58. 

—Omission to implead one of the 
landholders in tenant’s appeal in an eject- 
ment suit and obtaining judgment without 
him is too technical a mistake and does 
not justify an interference in revision. 

I R I A 60 ,Rev. 

— Order refusing application to 
implead party as co-respondent iindex* 
Indian Divorce xVct is not open to revision. 
A I E 1928 Cal 114 =54 C 1038=107 I C 475 

— The order of the District Judge 
who decides tlie case with'^nt joirdn g 
a necessary party on an erroneous view- 
of the law is open to revision. A I R 1928 
Lab 414=10 Lah L J 161=104 1 C 391. 

— Although High Court in revision 
should not interfere with trial Court's 
order refusing to add a defendant, still 
if such person is necessary to avoid like- 
lihood of conficting findinas Hiah Court 
should Setting aside trial Court's order, 
add that person defendard. A 1 E 1920 
Mad 403= Ind Eul (1929) Mad 476=115 

I C 812., 

— If objection to an award on ground 
of non- joinder is not taken in memorandum 
of objection to the award nor is it shown 
that parties not joined were necessary 
High Court will not intei'fere in revision 
with the decision of lower Court on these 
points. A I E 1923 Mad 502=44 M L J 
359=17 L W 424=32 M L T 298=(1923) M 
W N 296=73 I C '202. 

— An interlocutory order rejecting 
the claim of a person to be legal repre- 
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(li) Particular orders apd* Decisions 

,('14.) '.Orders «as .to adding ' parties, 'or their 
representatives ©f „ciii.iiiitlKg them froni.- 

case (Contd) 

tentative ' of a, . deceased piaiiitifl:., is- 
revisablo. AIR li»24, ATad 813=47 M L 
J 370=35 M L T 82=(11'24) W N 703= 

80 I C 942. 

—Lower Court' refnsing' in tbo exer- 
cise of its jurisdiciit ri to add a party as 
plaiotifi'— Section dc'cs not apply— Possibly 
s 107 of the Government of India Act 
ID ialit apply to rases of denial of the 
right of fair trial. A I B U126 Pat 207 
=4 Fat 723=7 P L T 499=93 I C 932, 

—The right to file a revision deperi 
ds upon the fulfilment of the condition 
that no other remedy by suit by appli- 
eatiori or by appeal k available to the 
applicant. An order striking off a party 
being in substance a decree and appealable 
no revision lies against it. A I B, 1931 
All 333 i2)=fl931) A L J ISlrlnd Rul 
(1931) All 388=141 I C 548 relying on 

7 Lah 407. 

— Rejection of application to be im- 
pleaded as legal representative — Refusal 
to adjourn for production of documents — 
Revision does not lie no material irregu- 
larity— Jurisdietioo. , A L ,R 1933 743=2 : 

A W R 73<r. j 

— In a suit or an appeal the points 
to be decided ordinarily are those on which 
the parties are at variance. A revision 
application stafids on a different footing. 
It is a matter between a higher Court 
and a lower Court; in fact re visional 
powers may in certain cases be exercised 
without an appeal or application by any 
of the parties ccmcerned. In revisioin 
however the Court has the same rights 
under O. 1, r. 10 to have the proper parties 
before it as in a suit or an appeal. A L 
R 1933 8 177 (i78-9)=A I R 1933 S 200= 
144 I C 833 (2}=l R 6 S 12. 

— If the Court fails to Ldhnv tin's 
procedure of taking evidersce for diciding 
the rightful ieg:d representative the Higii 
Court will interfere. A I 11 1925 Mad 456 
=21 h W 21=86 I C 178 

— Finding that heirs of ex-parte decree 
-holder not necessary parties to proceedings 
for setting aside decree cannot be inter- 
fered with. A I R 1926 Pat 29=90 I C 329 

— Order, bringing rmt-coniesting 

defeTidaiiis on record at instance of con- 
testing defendants on apidicatioti to restore 
suit being wrorjg c‘.an l,)e revised. AIR 
1924\’al 814r39 0 L J :-)67=83 I C 958. 

—A person, in a rent /.iiii was allegir.g 
that he had purchased ILu lioidiiig and i 
was so recognised by the landlord by the 1 

ll. 41. i\) tti' (ch) 


C. P. C. (1908) SEC. IIS (Cowfd) 

(13) Particular orders and Docisions (CVwf/d) 

(14) Orders as to add’uijc parties or tlieir 
representatives or oniitthi^ tlieiii from 

cases (Contd) 

acceptaneo of rent and applic^d^ to be? 
impleaded as pany. Hedd in revision 
the Court ought lo have iinphmde'l hiun 
A I- E. 1930 Pat 323 lleferrcil to A I ll 
1930 Fat 592=11 PL T ri2H=lml Rul (1931) 
Fat 54=12H I C 790, 
— Persons a}i}»l!t‘d lo be. made defen- 
dants to a Slut liroughl for Hpeeafn*. iH-rfor- 
mance of a contract of >.ale of certain liidd on 
the ground that they were memla/,is of a joint 
Hindu family along with the dcdmoluits 
and \vere inlereslfd in the field, llio 
oipplication was dismissed, lleid liiti nidy 
inconvenience sought to be avoided wa.s a 
possibiity of multiplicity of judicial procmnl- 
iiigs wdiich wnis not snlUcienl to call for 
exlraordinarv interference A FEl93t)Kag 
51= Ind Rur(1930) Nag 1:;8=I2I 1 C 672. 

— Where an application umler (b 1. R. 
10 of the C. P. Code asking that a cert am 
person be added as a party deft- to the suit; 
and praying for {.permission to amerul the 
plaint accor<lingly is ro'eidiei no appeal 
lies against the order rejecting the appli- 
cation. Where hmvever it !ip}iears ihat tiie 
Court has exercised wnmg discrtdi<m in 
rejecting the application, the High Court- 
can interfere in revision under S, 107 of 
the Government of India Act, 47 I C 725. 

— W'here on the addition of new 
defendants the plaint was not amended 
as to setforth the cau-e of acli<m aLminst 
them and both yiariles proceeded with the 
trial just as if the plaint had iseen amended 
and the added defendants wm'o not preju- 
diced by the t>ini-;sinn. Held under ihe 
circumstances the irriigularity was not^sueli 
as justified intereforence by the High Court, 

1 L W 775=25 I C mi Ldlowing 19 ! C 50* 
■■'—High Court’s power of revision legal 
representatives b-r, night on record after six 
months hi*.- ^ I L W 23/2=24 I C 181. 

—An order allowing joinder of perwuiH 
claiming adversely ti> each other is iileyai 
and of a kind whith falls wstblti 
purview of 115 of tlie C F Code, SI 

I c m. 

—In a suit by a widow’ as the aduiin'o 
stratrive of her husiiund for ilie rm'overy 
of moneys due to him, anollmr person 
claiming as adoptee! son of Hk* Inwhand 
applied to be made a co> pi IT. tni tlii) groimd 
that the widow was gull I y of Im/lies and 
collusion. The widf>w admitted tfr* fed of 
adu]>tioii but sieiiied siiitlmriiy Irom tier 
imsOiud. The firist; Couri; ri-finsed t!*e 
applicalicm. Held, that the a-ppocan! omdit 
to have been Jointd m ca«pif. and tie 
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C.,E C. SEC; ns (Contd) 

(13 jPriicuiar orders and Pedslons {Gontd) ■ 

(14) Orders as to ad parties or tlieif ■ 
represemtatives or omitting them from 
case {Ooiild) 

High Cfmrt could interfere under B, 115 
of the C F Code or S. 107 of tiie Goveris- 
meut of India Act. 44 1 C 564. 

— Any order which has the eifeci of 
depriving a party of all rights of redress ; 
either iia the suit or in subsequent proceed' 
ing must be deemed to ^ have been made ; 
ille^raiiy in the exercise of a Court’s 
•jurisdiction and is a proper case for 
interference under b. 115 of the C. P. 
Code and B. 107 of the Govt, of India Act. 
Where an application for joinder as a 
party deCt. in a suit under 8. 92 was 
rejected on the ground that the Court had 
no power to do so the High Court set 
aside the order under S. 115, C P Code, 
and S. 107 of the Govt, of India Act 1915. 
cheme suit-addition of parties. {See 6 L W 
9=C1917} M W N 550=38 i C 133. 
— Interlocutory order — Order adding 
party in appeal— No revision. See 3 1 

;ICm: 

— A court has jurisdiction to decide 
the question of misjoinder and to order 
the plaintiH to strike out one of two sets 
of defendants as he may elect and au order 
so passed by the Court is not open to 
revision under S. 115 of the Code of Civil 
Procedure. If the plaintiff declines to elect 
the court may strike out of the parties 
improperly joined or make such other 
order as the law may allow. 14 M L T 
511=(191B) M W N 993=21 I C 604. 

— The High Court should not under 
•B. 115 of the C P Code revise the lower 
* Court’s discretion n regard to excusing 
^the delay in applying under 0 22 R 9 or 
for a review. (19i8) M W N 888=25 M L 
T 116=9 L W 166=49 I C 268. 

—High Court — jurisdiction to revise 
such Qrder— Board of Revenue powers of 
C P Code 0 22 R 3— Dispute as to who 
is the proper legil representatives — Duty 
of Court to inquire and decide. See Mad 
Estates Land Act Ss- 192 and 205. 42 Mad 
76=35 M L J 632=9 L W 26=1919 M W N 107= 

49 1C 11, 

—Material i^regularity-Failure to add 
trustees as parties to scheme suit— Revision 
— Interference in Bee 50 1 C 58. 

—Proceedings in revision— Applicabi 
lity of 0 22 R 3. See 21 1 C 407, 

{tS ) Orders in matters of 
suits hy or agam&t^ 

—No Revision lies from the order of 
the Judge in which defendant is held to 


(13.) Partkislar orders and Decisions. (Cmdil) 

(15) Oi'ders' ie niatfers ..of suits .by or against 
■ (Ua?ieki} 

be major and defendant refuses to produce 
as evidence to minority, A I R 1922 All 334. 

— Guardian and Ward — Application for 
custody of minor — Rejection of application 
by Dt. Judge for want of jurisdictiou — 
Interference by High Court in Revision. 
Bee 37 AU 515=13 A L J 742=29 I C 416. 

— The High Court can interfere in 
revision where the lower Court refuses a 
party leave to adduce evidence in a guardi- 
anship proceeding. AIR 1931 Cal 759= 

130 I C 441., 

—0 32, R. 4 (2) of ibe C P Code 
requires that when a guardian has been 
appointed by a compete, -nt authorit}', that 
! guardian is alone entitled to represent 
; the minor unless the trial Court considers 
[ that the appointment of another guardian 
will be to the welfare of the minor. 
The appointment of a guardian of a minor 
I for purposes of suits is really a question 
of procedure and au error in matter.s 
of procedure is not generally revisabie 
under B. 115 of the C F Code. 5 Fat i4 
W,: 92=46 l;;c 316. 

— Laying down procedure to be fol- 
lowed in kle of minor’s property is iinal 
although without jurisdiction. A I B 1925 
Cal 1160=85 :l C 667. 

—Capability of person for appointment 
of next friend is subservietit to suit and 
decision is open to revision. A I R 1929 
Lah 357=30 F L R 17=11 Lah L J 130= 

. iU i C 90L 

( IG ) Sia?j of suit or procmlhuj 

— Au application under s. 10 for the 
stay of a suit is not a “case ” and an 

ordtr for stay passed thereon is not 

revisable. AIR 1922 Lah 54=4 Lah L J 
4i5=67 I C 870. 

— No revision lies against an order 
staying the trial of a suit. A I R 1923 
Lah 69=33 F W R 1922=69 I C HI. 

— An order refusing to adjourn the 
case for enabling the defendant to piij 

Court — fee fixed on his counterclaim 
is not revisable. A I R 1923 All 118=20 A 
L J 1005=45 A 218=L R 4 A 40 Giv= 

69 1 C 921 

— Order refu.sing to stay the suit in 
contravention of s. 10 though inter- 
locutory, is open to revision. An order 
refusing to stay a suit when tim snuie 
question is in is^;ue between the 
parties in two diiferent suits i.s levisulde. 
AIR 1923 Mad 88=16 L W 607=79 ! C 5. 

— Where, an order having Leen miid& 
for the sale of certain holdings iu execii- 
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(il);PartIci!!aT orders, and Pedsioos (Conkl) 
(16) Stay of snit or roceedlng’ {Conid} 

tion \ot decrees, „for retit. the Court', refuses 
the iudgiiierit-debtor’s applicatioii under 
O XL I, r. 6 (2) of the Civ, Pro. Code, 
to stay execution pending the b‘^aring of 
appeals preferred by them against the 
decre.es,' the :Hi«h .Court may., on ,' the 
hidgment-^debtor’s application under 0 
fXLI, ^r, ,5,, stay^ ,. execution, '.provided ■ it 
-appears , to it that the conditions mentioned 
\ to cIs. (a), (h) and (c) to that rule have 

^ .been fulhlied. But, the High.' Court may 
also deal with the order of the lower 
Court under s. 115 of the Code, and 
direct the execution to be stayed on the 
judgment-debtor furnishing sufficient se- 
curity, in terms of 0 XLl, r. 6 (2); 15 
C W N 432=9 Ind Cas 321 
— Order of refusal to stay suit under 
s. 10 C P G is revisable, A I R 1925 Lah 

144=82 i C 234. 
—Dismissing stay of execution on sole 
ground of delay is irregularity and 
revision lies. A I R 1925 Cal 254=8^1 C 435. 

—Stay of suit— Case not coming 
within S. 10 C P C— Pievision. See 50 


I (13) Paticular orders and Decisions. (Cowa/) 
(16) Stay of suit or procceediog. (Vor.dd] 

ties .agreed that the suit stands- over till a 
competent Court decides the mitnrc of tlie 
trust Held, that the District Jiuige acted 
wrongly in refusal, to exercise his Jurisdi- 
ction he alone having 'jurisdictitui to try 
the suit and that. the cctnsent of the parties 
did not affect his jurisdiclioji. A 1 R 1931 
■Ail 332=Ind Eui(l9:R) All 297=130 i C 299 

—(I), An order staying the suit ami 
asking the parties to jiroceeri with arbitra- 
tion in a suit for doelaratifui and to 
restrain defendant frcun proceeding to 
arbitration is a final order sf? far ns the 
trial C'uirt is concerned and a is 

competent against; the order. A I R 1924 
Lah 425 distinguished A1 E 1927 Lah 
394' A I R 1928 Bom 275, referriul Uh A 
I E 1931 Lah (Hlrlnd Rnl (1931) Lah 

337=130 I'C 769. 

— Order refusing stay of pniceedings 
under s. 19. Arbitration Act, is not appeal- 
able but is open to re vision. A I k 1931 

Lah 644. 

— Stay of suit under S. 10 Interlocu- 
tory order — No revision lie.s. A L I.l 1933 
L 585=34 P L R 86-A I R 193:1 L 191=1 
R 5 L 71 = 141 I C 177 (1). 

—Order refusing. to s.ray proceedings 
under S, 10 Revision ,gainst— Not main- 
tamable. A L E 1934 A 30 (2)=2 A 

■ ' W.K 275. 

■' — .P.reliminary decree passed by Muii' 
siff— Suit valued at Rs 800 — Coimnissioner 
sulacrildng report showing value beyond 
the jurisdiction of Distict ATunsiff — Appli- 
cation.to stay of passing of final decree by 
defendant — Rejected . revision Ih’ovisioim 
of — Non-(X>mpiiance with — jurisdiiU i()n *d‘ 
High Court in revision.' A L M 1934 

I 64 (lb 

—An objection under O XXI r. 58 
being fbe<i by a party to a suit must bo 
look'd uptut being under H 47 and is 
ihercfore nor revis-iiile, A I H |‘I29 Pat 
141=8 Fat 7l7=rd P L T 95= Ind Ru! (1929) 
Fat 247=115 I C 695. 


^-.^Jurisdiction— Stay of execution 

conditional on furnishing security within 
period fixed by Appellate Court-L.N'o po- 
wer to first court to extend time-Revision 
— Irtlerference if Justifiable. See 24 C 
■ W N 205=57 I C 382. 

—Wrongful staying of suit for being 
referred to arbitration is open to revision. 
A , I' R 1928 Bom 275=52 B . 420=30 Bom 
L R 0Gl=l!i iC 641. 

—An order staying a suit under s 
10 of the C P C is not “a deci.sion of a 
ease” within the meaning of s. 115 and no 
revision lies again it. A I R 1923 Lah 615 

=73 I C 247 . 

— No revision lies against an order 
refusing to stay a suit under s. 10, A I R 
1924 Lah 567=7.5 I C lOL 
'JV ncre the only interlocutory oru’er 
pissed is to adjourn the matter to <dve 
the defendanr, time to reply even if 'f.he 
order was inexpedient, the Court cannot 
interfere. A I R 1924 Nag 417=7 N L J 
183=78 I C 969. 

■ —Order granting adjournment with- 

fixing time for payment of process- 
tee toliowed by an order of dismi.ssal for 
want of prosecution is a wrong order and 
ban be set aside in revision. A/[ R 1924 
Nag 298=79 I C 123. 

. —It was prayed in a suit under s. 92 
to remove the' defendaiit from office of 
■tnust^yPid for appointment of new trustee 
Ihe District Judge ordered that the par- 


. ■ ■ .( 14:) Ladies. - 

— Where a petitioner applying siuuiL 
taneously for copies of Unvi r rj,nrt'A 
lud'gments^faiLs to get a copy ijf Iri.d coiirCs 
judgment in time, he may be allyWiul 
extenshuj of lime to get that copy under 
s, 5 of Indian L. Act pro vi«ied !i« attiicheM 
to- the petition the copy already obtained 
and satisfies the Chuiri of his having 
simultaneously applied for the copies. 

A I R mu Pu.sh if. 

—Revision application hIiouIi} not 
foe' admitted boyoud the time allowed for 
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C P. C. (I§33) SEC ll5(Co?iif4j.. -V : 

(14) Indies (Oofitd) 

appeuls exctjpt lor st>ecial reasons. A I B 

Ondh 40d=fnd Hal (1931) Oadh i>7=7 
y W ;N 894 x 14 B » 53i=:'B B' U- A" 308 
Eev=l26 I C 719. 

— Delay in applying for revision 
unless good cause shwon is fatal A I R f 

1929 Oadh 383=1 . R 19 A ' '204 , Rev. 

—The High Court has discretion in [ 
excusing the delay in preferring revision 
alter three months A I B 1922 Mid 33 ’ 
=1G L W 7G0=(1922) M W N 130=65 I C 711. ; 

— A High Court will refuse to inter* 
lere in revision where there has been 
undue delay. AIR 1921 Oudh 141=24 0 
C 282=64 I C 301. 

— Delay — No interference unless re- 
ciuired by justice of case, 33 All C'0=12 A L 

J 9=22 I C 266. 

— Mere speedier coarse not having 
been resorted to is no ground for revision. 

13 A L J 60=27 I C 922, 

—But where a lowe” Court does not 
apply its mind to .the question of limi- 
tation. the High Court -ihis the power to 
interfere in revision. 9 D B E. 71=39 I 
C 154=11 Bur L T 73 

— Revision is a priyilege and not 
a right. Speaking generally it corresponds 
to the remedies in England known as cer- 
tiorari and mandamus. The invariable rule 
is that the party aggrieved must come to 
the High Court for relief at the earliest 
possible moment and also must come with 
no ulterior purpose. 10 P L R 1917=39 I 
G 57: See also 33 1 C 30. 

— When a suit which is exclusively 
triable by a court of small causes is tried 
without objection by the parties by a 
Munsiff having no powers of a Small Cause 
Court Judge, and appeals are preferred 
by both parties to the Subordinate judge 
who decides alter fall consideration of the 
merits in favour of the plits. the High 
Court declined to exercise hs discretionary 
powers under S 115 of the 0. P. Code. 

1 Pat L W 232=37 I C 991. 

— Where a plaint was directed to be 
returned for rc-proseotatioii to the proper 
Court, and the pltf. applied for revision 
of the trial Court’s order long after the 
dismissal of his appeal by the lower 
Appellate Court, the High Court refused 
to interfere in revision on account of plff’s 
laches. 4 O L J 551=43 1 C 470. 

— Time for filing revision is 45 days 
in C. P. & Berar. AIR 1926 Nag 65 

=89 I C 933. 

-“Delay of three years without good 
reason is fatal to revision. AIR 1925 
Oudh 608=86 I C 329. 

—Delay in filing an applicationfor 
revision is by Hself a »uflB[eier+ ground 


i (14) iacties (Couid) 

^ for deciiMng to- interfere. A I M 1926 All 
: 228=92 I C 991. 

1 —An application , for revision made? 

I more than a year after the order wlM npfc 
l^e accepted except for good reason expliin- 
ing delay. AIR 1923 Dudh 272=10 0 h. 

J 205=77 1 C 115. 

— Mistake regarding the quesbio-n of 
limitation is not necessirily ground for 
revision. A I R 1928 Cal 189=47 CD-I 
' 62=101 I C 733 

— Dismissal of suit as time-barred 
is no ground for revision. AIR 1927 
Oudh 615=4 OWN 1123=107 1 C 19 L 

— There is no revision agairrst order 
where after application to set aside sde^ 
total amount WcVS not deposited witiiin 
prescribed time and there was no absolute 
acceptance by decree-holder, A I R 1929 
. , Nag 10=106 i C 56S. 

— The revisional jurisdiction of the 
High Court is dtscret ionary and the Court 
will not interfere in revision at the 
inatance of applicants who do not show 
reasonable diligence in prosecuting their 
cases. 1 Pat L J 165=37 1 G 6Bihi8 

Cr I J 2Ji, 

—Legally a revision is ' not governed 
by any laws of limitation, where according 
to the practice of a court a petitieaer in 
revision is required to li!e copies of the 
judgments of the two lower courts, time 
taken in obtaining these copies should be 
deducted in favour of the petitioner. Where 
a District Judge in ignorance of the fact 
that Act No U of 1932 (the Public Suits 
Validating Act) had been in existence on 
thar. date accepting an appeal pending before 
f him dismissed a suit without giving _ the 
I party the beneht of an appeal, a revision 
was held to be competent. A I R 1933 

Fesli 51. 

— Application for grant of copies of 
judement and decree— No direction im to 
payment of advance— Time intervening 
between completion and despatch should 
be excluded. A L ii 1933 L 855. 

— Where there has been a long delay 
by the defendants in referring the matter 
to arbitration the Court was justified in 
refusing bo entorce the clause as the 
matter was one of discretion and no 
sufficient reason was made out so that the 
High Court couldinterfere in the matter. 

A I R 1933 L 1007 (I). 

Delay for no fauU of applicant is no 
bar to revision application. AIR 1928 
Mad 528=51 M 672=55 M L J 274=28 L W 
297=110 I C 63, 

—Revision does not lie against ah 
order allowing attachment of property m 
esec-tioa o? a decree even though the 
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property was already aitacbed before 
judgineiit by a holder not her derree-liow 
did not execute his decree sooner afid. even 
though no notice of attachment was served 
.on , him. .:A 1921 ' Bom 219=45 B 360=59 

■ I C 713. 

Small Cause Court Judge refusing 
to summon witnesses— Failure to apply 
for revision on the order does not bar his 
right to apply in revision when the case 
isover., , A I R 1926 Pat 67.5=97, I.C 335. 

' — -High Court, ■ power of — Delay in 
filing— Self-contradictory decrees of iowmi* 
Court Bee : 19 C h J 9=22 I C 801, 

—Long delay in application— Inter* 
ferenee on terms — Decision of lower Court 
contrary to settled rule. See 23 i C 939. 
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C. P. c. (1908) SEC. 11,5 (Condd) 


( 15 ) Miscellaneous Cases. 

-p-Where there is no question of 
jurisdiction involved in the case no 
revision lies against aii order of remand 
not covered by 0, 41 r. 23. A L R 1934 

Pat 46. 

— Erroneous decision on point of law 
not involving point of jurisdiction— 
Revision not competent. A L 11 1933 O 

203 (204)= A I R 1933 0 240=10 U W N 
259=142 1 C 616. 

—Proceedings of civil court under S. 
476 B Cr. P. C. A L R 1933 M 825=38 

W 940= !933 M W N 1476. 

— S. 151 & 0. 21, r. 92 -Execution 
sale — Purchase by decree-holder in auction* 
— Objectinn petition to sale by judgment- 
debtor— Decree holder and judg^nent 
debtor absent at date of hearing— Dlsmi* 
ssal of execution petition oi decree- 
holder and objection petitior.er by judg 
ment-debtor tor default— CourPs duty to 
confirm sale automatically— Court has 
inherent power to restore petition dismiss- 
ed for default. -A L E 1933 L 111=13 
L 761=34 P L R 70=A I R 19.33 L 99=142 
I C , 6SG=I R 5 L 259. 

— 0. 6. r. 17 — Amendment of plaint — 
Order allowing— Revision by defendant 
against— Not unsustainable wliere defendant 
has withdrawn costs direct to be paid to- 
him by order allowing amendment. 1932 

M W N IDS, 

—An application for revision is not 
barred by the mere fact that the petitioner 
has satisfied the decree out of Court 
The plaintijGf can succeed by the streiuRh 
of his own title and not by the weakness 
of the defendant s case, 35 P L R 1912= 
168 P W R 1912=14 Ind Cas in ' 


. — An ohjeeiion that a pliT. is not the 
agent .of- a particular lurson on w'}lo^e 
behalf he has-sued to recover money cannot 
be taken 'for the first tinm in the High 
Court in revi.siou. . 21 ,1 C Sil- 

—A phsa of estoppel cannot be enter- 
tained for the -first time in revision. A I 
R 1925. Nag 77=22 N L E 118=811 1 C 946. 

— N<y new plea of law or hods can 
be raised in revision. 3 ,A I E 1925 Fat 
461=6 F h T 295=87 I C 381. 

—If time can bo extended on joviow, 
granted exlensiun witlamt review nppe:il 
is not acting without jurisilirtnui. A I E 

1925 Pat 452=(1925} Pat 1.51=90 I C 79. 

— A question involving a cmisjiicrrj- 
tion of the 'terms of the coidract w.’ts 
not allowed to be raised in revision thunyh 
it involved consequently a qut:sti«»ri of 
jurisdiction. A I R 1924 (nil 103ri=4d P 
h J 197=84 I C m 

— In revision fresh points <’aii be 
considered. A I 11 1927 Rang 134=6 Bur 
L J 16=101 ! C 200. 

—Point as to res jud!c,ata caiinot be 
raised for the first time in revision. A I II 
1921 Alad 532=13 L W 289=62 I C 480. 

— Discretion as to-*-Froce<hire illegal- 
Party objecting to- — Discretion not exer- 
cised in favour of, because he hatl hiniHclf 
consented to such procvflure— 1931 

A L J 1087. 

— Claim barred by ihr.itation— Cral 
acknowledgment— Decree given l.>y lower 
Court — Revision —J literfereiice with order 
doing substantial Justice— Bee 228 U It 

19.11 = 11 I C 445. 

I .—In civil cases, interference on the 
j- revision side is permissible only whe-re jj. 

! final decree or an iiderloeiilory orthu* is 
I so unju.st and is likely tn put tliinys 
I into so inconvenient a |uisition that ir- 
reparable harm would be d«me to the 
applicant. Where a suit, is 'withdrawn _an»i 
the .court has expressly rc^fruined 
adjudicating upon any question or issue In 
the case, 'the rule of res judicata will not 
apply .to 'a .suit subst-quenily lironwlit Ih", 
the .same- plaintifl agaiual the same defen- 
dant upon the same cause of ac!i'..oi. M9 
P. W li 191! =11 I C 831. 

C, P.'C. (!908) SEC. III. 

' : —Unless specifically cxc'lmh'd .or 
superBeded by rules, tfie provisions of 
the Code'app,}y to orjgi.nal jurisdiction of 
Chartered lligh Courts : 27 L W 7i>ib54 
M L. J .263=109 1 C J73=A I I tf2S M 385. 

— ProvjBions of C F C apply to 
chartered .High Courts in the exercise 
their Appellate Civil jurisdieiku*, iuUuiUi.g 
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C. P. C (1908) SEC. in (Concld) 

iiiriadiction in Letters Patent Appeal?. 

[ 48 G 481 P (3 relied orn 1 A L J 500; 
IG A L J 9G4; held overruled by 48 C 
481 (R C.) ] AIR 1931 All 244=:(19B1) 
A L J i87-Iad Rul(193l) All 456=U2 I C 24. 

— High Court can entertain an 
appli-’.ation for security for costs, in an 
appeal against an orderdn insolvency. 14 A 
L J 97=20 OWN 137=18 Bom^. R 308 
=30 M L J G7=J2 I C 161. 

C. P. C. (im) SEC. 118. 

—The section is not restricted to 
admission or professional conduct : 109 
I C 206= A I R 1^28 M 472. 
C. P. C. (mi) SEC. 120 

— S. 120 does not apply to High Court 
on original side. 1922 M VV N 841=72 I 
C 982= A I R 1923. M 272 

C. P. C. (!908j SEC. 122. 

— Rules made by the Fattia H. Ct. 
are not ultra vires by reason of the same 
not hping been submitted to the rules 
committee as these sections do not apply 
' to Patna. H Ct, 2 Pat L T 112=5 P L j 
749=(192i) Pat 97=60 I C 285, 

— S. 122 does not apply to Patna H. 
Ct, and therefore r. 6 of chap. 7 of the 
rules of that H. Ct. cannot, be said to 
have been made under s. 122, hence a 
second appeal is not barred if copy of first 
Court’s judgment not filed in time. A I 
R 1921 Pat 509=(1923) Pat 19=74 

I C 330. 

— The rule of the Lahore high Court 
which requires that a memo of second app- 
eal should be accompanied with a copy of 
the first court’s Judgment is valid. A I 
R 1921 Lah 73=2 Lah 227=63 I C 33. 

— See to the same effect as to the 
rul 2 Ch. 3 of Allahabad High Court. A I 
R 1921 All 23=43 A 660=19 A L J 598=63 

I e 338. 

— The period of Limitation cannot 
be modified by a rule under this section. 

AIR 1923 lah 96=68 I C 777. 

— The powers of High Court to make 
rules extends merely to regulate the 
procedure of Civil Cases. AIR 1926 Rang 
1=3 R 546=4 Bur L J 185 (R B,)=93 

! C 124 

— It is therefore ultra vires of the 
High Court to frame a rule which is con- 
trary to the provisions of the Code itself, 
A 1 R 1925 Oudh 492=28 0 C 169=85 1 C 455. 
i —It is within the powers of the 
High’ Court to frame a rule under s. 122 
Qf Pi C, by which the provisions of s 5 
of the Limitation Act are made applicable 
’to petitions under Or. 9. R. 13. regarding 
setting aside an exparte decree. (Krishnan 
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C. P. C. (1908) SEC, 121 (Contd) 

J. dissenting^ A I R 1925 Mad 14 (F B) 
=47 M 824=47 M L J 409=20 Ij W 332=35, 
M L T 43=(1924) M W N 682=80 I C S7T. 

— Held also to the same effect 
regarding extension of ?. 5 Limiiii Act to 
applications under 0-9 IL 9 and held 
that this would not change the appHcabilitv 
of S. 1G4. AIR 1929 ' Bom 262=52 B 
453=31 Bom L R 484=Ind Rul f 19.30) Bom 

108=122 I C 76, 

See AIK P»25 Bom 521= 27 Bom 
L R 1150=90 1 C 610. 

— Power of High Court to limit or 
extend the period fixed by Limitation 
Act. See 15 A L J 835 (P. B,)=42 I C 855. 

— Rules of High Court and Supreme 
Court Bombay, see 9 Bom L R 1138=32 I) 14 

— Rules made iri contravention of the 
provisions of the Civil Pro. Code or of 
the Latters Patent are ultra vires. A I R 
1930 All 558=(1930) A j. J li26=fnd 
Rul (1931) All 30=12'$ 1 G 238. 

— Rules under s 221 apply both to 
the original as well as appellate side of 
High Court unless expressly excluded, A 
I It 1928 Bom 123=52 B 459=30 Bom L 
■ R 402=108 i C 794 

— Where the rules of the Calcutta H. 
C. were Published and these were adopted 
by the Patna H. C by a rule of the latter 
which also was published, it was held that 
all the rules of the Cal H. C. w^ere iioti 
nehessary to be published, A I R 1921 
Pat 428=2 P L T 45=61 i C 666. 

— Oudh Chief Court is High Court. 
AIR 1928 Oudh 89=4 OWN l! s4, Wbeu 
the H. C substituted a new rule instead 
of this rule by which the mortgagee’s 
right to interest was limited to six months 
The new rule was held to be ultra vires, 
as it affected the substantive right of the 
mortgagee to receive interest at mortgage 
rate for the whole period allowed for 
redemption, .12 I C 18=4 Bur L T 207. 

— An application to set aside an 
exparte decree is not within s. 5 of Liinit.n 
Act, but H. C. can make a rule ap.plung 
this st-e, to such applications. 32 I C *975. 

C. P. C. (1908) SEC. 125. 

— Rule requiring parties to file pro- 
cesses papers duly filed with tiieir apydica* 
tioTii for re-hearing is not ultra vires. A 
I R 1921 Pat 428=2 P L T 45=61 I C 666.: 

C. P. C. (1908) SEC. 126. 

— Local Gov’t sanction is not necessary 
for rules made by High Court for 
Conduct of its own business or regulation 
of pleaders, AIR 1928 Mad 72=109 I C 206. 

C. P. C.(I908) SEC. 128. 

— No notice is necessary before a 
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C- P. :C;(lf08:) SEC. I 28, 

warraat in case of a village headman. 

,. (1930) M W' N !2I5 (I) 

—Rules under the old Code, delegating 
Judicial powers to luinistedai oflicera if 
valid. See 4i I C 623. 

,, Rules' referred to iu this .see. are 
rules made under the new Code under 
advice of the committee cfinstiluted under 
s. 123,. A I R 1929' Mad 6il=:52 M 563=29 
, , :y;,R W.;823=57 M'^L I c 3l3: 

—Bond for production of live stock— 
Court-fee. see 24 M L J 637=20 ! C 

775. (R B) 

—Clause (2) f, applies to suits for 
Aegotiabie instrument and therefore art. 

0 applies to such suits. A I R 1927 Sind 

90=21 S L R 257=98 I C 78. : 
C. 'P. c. (1908) SEC. 129. 

—Letters Patent referred to is letters 
Patent ot 1865. A I R 1924 Cal 1025 
=51 C 905=28 0 W ,N 9l0=8! I C 1048. 

^ .... ~Ru!e^725 of the Bombay IL G. 

framed under this sec. for deposit of R^ 
WO as security for co.sts is mandetorv, 37 
Bom 5v2=l4 'Bom L li 1106=17 I C 739. 

, Rales made under this sec. need not 
. be consistent with the Code as this power 
of nrofiedure, A 

1 R Uf.30 Cal ti8»=lrifl Rnl (1981) Cal 

l.S3=57 C 07il=!29 j C 181. 

C. P. C. (1908) SEC. U2. 

1UT -Applicability Tho provisions of R 
i.y, are not restrieted to thu e.v;unination 
of witnesses. They apply also to parties 

to suits or proceedings before the Court* 

I S I C M8. ^ 

. C P Code covers the case 

of a lluidu lady of the dim and po.sitioii 
in KOcicty of a l!idy_ who lias not abandoned 
entirely the protection of the purda. Such 
a lady claiming the privilege <mght not 
tu be made to pay the costs ‘ of the 
commission but the costs of the commi- 
ssion will be the co.sts in the cau.se. 2‘^ C 
^ W N 147=44 1 chl, ' 
-“And such^ right of pardanashin i 
lady to be examined on commission is ^ 
absolute. A 1 1\ 1928 Cal 814=rad Rul (1029) 

cal 111=114 I C n. ■ . 
D “personal appearance” 

* , .. ^ “personal attend- 

accu , ihey cannot be so interpreted a.s 
to coynpel pardanashins to attend court :bv « 
wearing a veil or bnrki with their faces ^ 
covered so a.s not to be visible to pul>lii; I ? 
gaze. AlthooL^h .-r.nr.r I 


C. P. c. (1908) SEC. 112 (Ctmfj) 

. mission, it . cannot enforce her personal 
( atteadance in 'Court- oo that ground. A 

Li I9i4 Ail m. 
? — Pardanashia lady cannot refus/* 

to .be examined on cooiiiiission at any phice 
■' , other than place of her chfjice. 1 U 
■ ■ 1921 Cal 229=48 C 448=44 I C 228- 

^ — Appearance rnejudag thereby coni- 
pelling to come forth into vi.ew or bficoutf* 
visible to public gaze is exemjMed no! 
from attendance. . A I R 1929 Cal fi2K=3:i 
C'..W.hr 681=56. C 865=fn(l liu! (i93bj Vid 

139=}2! I C 635. 
— Examinatioi,! on CommisHiofs i%in lio 
allo wed only on grounds in Code acd nrdvr 
issued otherwise than on tlujse groaiuL i- 
without jurisdiction and revision lii s. A I 
■R 1927 .Mad 524=(J927; M W N 218 
^ — Prevdous appearance of purduiuishin 
lad.y ill criminal court to insiirute comidaint 
whether deprives ladv of statntorv 
protection. 26 C L- J 319= 45 Cal 697= 

41 1C ill'. 

C. P C. (1908) SEC. 1 35- A. 

—Exemption from arrest can In- 
granted under the section onl^’ on the 
party satisfying the Court that his 
attendance in the Ccuirl is bona fi h; in 
relation to the maifer pemling before 
that Court. Thu duration of the period 
is always a question f)f fact. Tin* exvtn|o 
tion is liable to f(u*eiture if iu going to 
.or in returning Trom tlie Court, there Is 
unnecessary or excessive deviation sullioient 
in the opinion of the Chuirt to i'urhdt 
:the priv.iiege. (5 II L C 671; 4 M II' C It 
f .145; 32 Ail 3; 11 E.nst 439; 46 A 6i;:i 
' followed.) A r :R 1931 Bom 175=33 Bout 
L R 44=i.nd Rul 1931 Bmu 291=55 V, 6d:.!“ 

= .131 .1 C 467. 

•—A /reasonalily wide conf~tni'dioji 
must be given t>i S. 135, .«-oih-sBc. |,2I of 
the Civil P 0. U is not the irdention of 
the legislature that a person fedding a 
warren t of arrest lui a Civil Counproeehs 
should 'be able to pounce upon a person 
against whom the- w'.ar,rant has been i.ssmni 
the moment the Court that the peis >n has 
been attending rises for the day. I’Ih' 
slightest deviation for the purpose of 
business or refreshment doe*^ mu rob a 
party to a litigation of the pr.t^vafj. i., 
which Bubsec. (2) gives him. ;4i i: 9/ A 
1071=1933 Cr. C 31 = 14! I C Oh.V.A I U 

I93J C II 

■ ^ — Jiidgme rd -deht^n* arresi ed i 

cuiif>n of devr fe ufid p?-v.^t*rd be fore 
not e?cempt Cr nn in e' 

second deei^t-s- 
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C P X. (IfM) SEC. 135. A (Conid) 

de'viatftf* from ntraight route. A I Tt 1^24 
All 67f>=:22 A L J 6:38=L 'R'5'- A.. 9L..Cr-26 
Or L J 240=84 I C 64 
WanMiit under s. 488, Gnmuial P C 
though mitrasted to Ciyil bailiff does 
not come within s. 185. AIR li)'29 Lah 
785=50 Or L J 788=(1929) Gr G 4l7=lnd 
Rul (192.)) Lih 670=117 I C 238. 

—Person coming to appear as accused 
cannot be arrested and he is entitled to 
refund of m )ney paid to secure his release 
from arrest AIR 1029 Oudh 426=6 0 W 
N B09=lnd Rul (1929) Oudh 527 (F B)= 

119 ! C 367. 

— No ctse pending or set_ down for 
heai’lng-Exemption cannot be invoked, A 
I ll 1950 Lth 756=51 P L R 185=Ind Rul 
(1931) Lab 5=128 I C 51. 

— Eich case of exemption from axTest 
und^r Civil Process depends on its own 
facts and circumstances what period reason- 
able is a question of fact and further 
exemption is forfeited if parry indulge in 
unn-ecessary deviation — Conditions under 
which exemption can be claimed stated. 
AIR 1951 Bym 175=55 Bom L R 44=Ind ' 
Rul (1951) Bjm 291=131 I C 467. 

— Complainant a party to a suit in a 
Munsiff's I'ourt, was arrested on his 
way from the Munsif’s Court to the Local 
Board Office situated in the same compo- 
und as the Munsif’s Court at least an hour 
after the Munsif had concluded the 
business of the day No explanation was 
furnished how the complainant occupied 
himself in the interval. It was not said 
that he was returning from the Munsif’s 
Court and there was no evidence that the 
Local Board Office was on the way from 
the Munsif’s Court to complainant’s re- 
stdence. Held that the complainant was 
not covered by S. 155 (2). He cei'tainly 
was not going to the tribunal when he was 
arrested; nor can it be that he was at 
the time attending such a tribunal for 
the purpose of a matter pending before 
it. 36 C W N 1071 (1072)=1955 Cr. C 51 
=141 I C 605=A I (931 C if 
— Exemption from arrest— Person on 
his way to the Income-tax officer in 
response to a notice under S 23, cl. 2, 
Income-tax Act — Can claim exemption- 

income' tax officer or ‘tribunal’ A L R 
1935 L 705 (704)=34 P L R 177= A IE 
1955 L 214=1 R 5 L 129=14 I C 463. 
— Arrest of judgment- debtor while 
returning fi'om Court— Wrongful confine- 
meat — Liability of decree-holder and of 
bailifl-Offieuce under S 312 I P C. 121 P 
L R 1916= 36 I C 493. 

— A deft who appears in Court to 
defend his suit is exempt from arrest 
under S 135 of the''C P Code. A surety 


C P. C. (m%) $FX. 135 A {Cor, ell) 

for the appear nice of the deft, earinot 
therefore claitn to initiate provcedii'gs 
under O. 38 H 5 of the C P Code with 
a view to obtain his discharge when tise 
deft, appears in Court to defend his suit;. 
Nor does the appearance of the (dtft) on 
that occisiou amount to a ‘‘voluntary 
surrender’" within the meaning of 0 58 
R 3 of the Code. 57 M J 455=1(1 L W 
555=55 I 0 567=43 Mid 272. 

— Warrant for arrest of witness Pro- 
priety. see 24 I C 513. 

C. P. C. (I90‘i) SEC. 136. 

— Section 156 (1) ernables a party ti» 
enforce an ord.er of injunction again-it a 
person outside the iocallimits of the juris* 
didou of the Court passing the order. A I 
R 1931 Cal 279=57 C ]280=Ind Ru! (1951) 

, 'Cal 380=139 1 C, 252, 
— Attachment before judgment of 
property in the jurisdiction of another 
' Court — Order sliould be sent to the Dis- 
trict Judge of the place and not to be 
sent to the Nazir of the Court A L R 
1955 A 585=2 A W R 174. 

— Whether High Court Judge ou 
original side can direct District Judge 
within appellate jurisdiction to execute 
warrant of arrest for contempt is doubtful 
— Proper course is to direct to issue 
injunction and arrest might be ordered 
for breach of sime bringing case within 
pale of s. 136 AIR 1928 Cal 462=55 G 
777=52 OWN 114=197 I C 65. 

— Order of High Court in appc:lkte 
jurisdiction disobeyed-Person residing out 
of ordiniry Civil Jurisdiction of High 
Court but within limits of appellate 
jurisdiciion — Warrant of arrest can be 
transferred to District Judge for execution. 
A i R 1926 M.id 574=50 ' M L J 401= 

93 S C 196. 

C. P. C. (1998) SEC. 139. 

— Power of District Judge to appo- 
int Commissioners to administer oath 
in affi lavit generally without reference ii> 
a pirthmlar area— zVffitkivit sworn to be- 
Sharishtdar of the Munsif of Hajpur can 
be the foundation of a compliiat under 
S. 476 Cr. P C by the District Judge of 
Muzaffarpur. ALE 1955 P 548 f549)=l4 
P L T 635=A 1 U 1933 P 713. 

C. P. C. (1998) SEC. 141. 

Synopsis 

Scope and Applicability of the Section 
( 1 ) General 

( 2 ) S 141 does not confer any right of 
appeal not expressly provided for 
else where 
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C. IVC(iJ08)SEC 141 {Coritd) 

( 3 , ) ,Applic:U,ons' iu)der ihe.Beni^al Tenancy 
Act' ' 

( 4 ) Applications under tlie Guardians and 
Wards Act 

( 5 ) Applicatiotis tinder' tlae Religious 
Endowments Act 

( 6 ) Applications under the Succession 
Certificate Act 

( 7 ) Applications for restoration of suit 
dismissed for default 

( 8 ) Dismissal for default of appHcatiori 
to ^ restore suit— .Fresh , ^ application 
whether maintainable 
( 9 ) Arbitration proceedings 
( 10 ) Execution proceedings 
( 11 j Proceedings under the Companies Act. 

( 12 ) Proceedings under Legal Practitioners 
, Act' 

( 13 ) Proceedings under the 'Lunacy Act 
( 14 ) Pauper applications 
( 15 ) Pr(»bate proceedings 
( lf> )' Restitution proceedings under S. 144 
( 17 ) Other misceiiaoeotis proceedings j 

Scope and Applicabilty of the Section 
( 1 ) (jeneral 

— B, 141 C. P. G. is applicable only j 
to proceedings in original suit. A i R 1924 i 
Pat 345=4 L T 735=79 I C 594. ! 
— Proceedings ” , ■ means original j 
matter in nature of suits not execution 
proceed! fjgP,' A I R 1921 Bom 463. 

— B. 141 extends ss, 10 and 11 to civil 
miscellaneous proceedi n gs. A I R 1922 
Sind 0=10 S L R 79=66 I C 796. 

- — “Suit” includes appeal A I R 1928 
Lah 488=110 I C 374. 
—The word Suit ” includes execu- 
tion. S, 141 C P C is intended to apply 
to other proceediTigs in civil courts such a*s 
probate, etc. 25 M L J 307=38 Ai 199=1913 
M W N 685=14 M L T 190=21 I C 32, 

— Section deals with T»roceduro iiione 
and not su bstantive law of arblrration A 
I R 1928 Rang 137=0 Rang 503=112 I C 451 

( 2 ) ;S. 141 liof co///ei‘ 
rl'jltt ()(' uppeal 'n;>t .t:.'r/>rc.s\s7y 
provided for else a: here 

—Order returniiig memorandum of 
appeal for proper presentation— ]S[o appeal 
lies, 32 G W N 693=.][nd Rul (1929) C 00J = 

‘ 117 I C 849. 

^ — Setting aside ex»parte decree pro- 
ceedings — Order bringing legal represen- 
tative of party on recordbis m>t- appealable, 
AIR 1925 All 431=23 A L J 4.42=L E 6 
A 301 Civ=47 A 741=83 I C 95. 

—Applicability-Order distulssing 
application for restoration of application to 
set aside ex parte decree— \,)r<ler nut 

%L il. (*1) (H) 


C. P. C. {I98S} SEC. ni (Contd) 

Scope and Applicability of the Section {Confii) 
(2) S. I4i doesjfiot confer any fight 

of appeal not expressly proviclecJ 
for elsewhere 

appealable, A I 11 1924 All 082=40 A 53fe 
22 A L J 427=L E 5 A 331 Civ=7f I C 321. 

— Application fur reslor:iii<m nf 
application under O, IX— Orrler d»siiii.<sing 
it is appealable A I E 1923 Xng 293= 
19.N.L R 119=75 I C 5E9. 

—Application for resttsration of !-H!t 
dismissed under O IX.2 r — 11u‘rc is no 
■appeal Jigaiitst; order of disini.s.^^td, 72 i C 547. 

— Order dismissing second aitpSicaO. n 
under (3 IX r. 9 snbsednent to fme aha ady 
I dismissed is not appealable si?ui* s. I41 
cannot operate to give appeal from orde»‘ 
not otherwise app<:*alabk‘. A I H 1922 (‘al 
572=36 C L J 184=69 I C lOOL 

— S, 14L does not give a |<arly to a 
proceeding which is not a suit, a right 
appeal'21 ML J013=(19n)2 ]\l W K I3=.30 
Mad 10=10 I C 879. 

— Order rejecting an a|)plication to 
set aside the order dismissing Lu’ default 
application for restoring suit dismissed for 
de.fauit is not appealable. 19 1 G H7,=:9 N I 

R 33. 

—Order dismissing an application in 
set --aside sale dismisscul for default is not 
appea!a-b!e.-' ^ 19 € W 'X 25=27 I C 492. 

—Older refusing to set aside order 
dismissing an application for setiirsg aside 
the sale in de.fauit is .not appealable. Ill 

0 C 353, 

( d ) AppUcafions mider t'he Bewpii 
■ Teuaftep Act, 

— Xo application to npplicaiion umh*r 
s. 105 Bengal 1’enancv Act. A I R ltf24 
Pat 104=3 Pat 67=if923| Ibit 273=2 Put 
h It 109=5 '.P L T .yj|=79 I C 5. 

, y— Applicability i roccediiigv iindcr h. 

lOo, Bengal Ihuruicy Act ai’i? not governed 
by. s. 141. A \ a 1924 Pat liM=|l923l 
.Pat 273=3 P 4 ! 61=79 I C 5. 

( 4) App'iimtMw Haider GmirtHam Ufpi 
HVicf/ii Act, 

—Court c:ui in promuJiiigs under the 
Guardians ami Wards Act pass an oriler 
by ^ way of iiijunctlon restrauiog tin: 
giving away of a female mimu’ In marriage' 
to' an unsuitah-k? bmliand. 2'S' X LE 232 
|336|=A^| R ip-tj X 62=141 i C Hi. 

— Biirety bcnul by gyurdian and Mirety 
under ^ .ss, 45 and 43, GiiartiiamH and Wwis 
Act— E.xecu lion cannot issue sun mmu, 

A I It 1927 Bind 262= 103 I C 493, 

{ 5 ) A'ppJicatifmi -limkr ilm /Adh/k-UM 
Emlownmutu Act, 

-—Beligiotis Efidow'mcnuy Act — Order 
under s, 10— Frovliloufi of Code by way 
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Scope afici Appikablity of the Sectim (Crntd) 

(S) Application uotler the religious Eodowment 

Act (Coueld) 

of appeal or retision do not apply. '29 . M 
L J 671=18 M L T 469=2 L. W' 10993f81 1 0 

(This m no longer law) See 40 M 
71ISs44 I A 251=40 I C 650=33. .M L J ,69 (P C)' 

— B. 141, does not enable Court to 
review its own order passed uuder s. 10 of 
the Eeligious Endowintats* Act 37 M 
L J 162=54 I C 55. 

— Proceedings to fill up a vacancy in 
Temple Committee — Power as to taking 
evidence etc. 29 M L J 671=31 I C 502 But 
see 40 Mad 793 (P C)=40 1C 650 

— Applicability under Succession Cer- 
tificate Act- Section does not applv except 
iti so far as introduced by ss. 19 (3) and 
26(3). A I B 1924 All 376=46 A 372=22 A 

L J 345=L B 5 A 238 Civ=79 I C 363. 

-yAny express provision in Suecessicn 
Certificate Act con firming rights of appeal, 
revision or review does not render provi- 
sions of Civil P 0 regarding procedure 
inapplicable to it. A I B 1927 Sind 187-101 

I C 166 

(7) Applications for re$t oration of Suit 
dismissed for default 

— Suit dismissed for default— Hestora- 
tion of— Application for-Maintainabie 
under S. 141 if. See C, F. 0-0. 9, r. 13 
and S. 141. 28 N L R 83. 

— Application under 0. IX E. 9 
applies. AIR 1926 Mad 325=50 M L 
J 75=23= L W 409=92 I C 802. 

— O. IX and 0, XLIII, r, 1 apply 
to application to set aside dismissal order 
for default. AIR 1923 Nae 293=19 N L 
R 119=75 1 C 589. 

—Application under 0. XXI, r. 90 
disposed of ex-parte— S. 141 and 0. IX 
do not apply and it can be restored 
under inherent jurisdiction. A I B 1921 
Sind 55=17 S L R 105=83 I C 749. 

(S) Dismissal for default of application to 
restore suit —Fresh app Heat ion whether 
malntamable. 

—Application for restoration of suit 
dismissed for default— Second application 
is competent. AIR 1927 bah 71=27 P 
LB 564=99 re 1055. 

—Restoration application dismissed 
for default— Subsequent application can 
be made under 0. IX read with s, 141 
or under S. 151. A I B 1925 AU 773=47 A 
878=23 A L J 817= L R 6 A 412 Civ= 

89 1 C 350. 

— Restoration application under 0. . 
IX dismissed for default— Dismissal can 
be set aside under 0 IX, r. 9 and s. 141. 


, C P. C. (lf§8) SEC.Vl4i {Contd) 

Scope and Appikabilty of the iCo?d(f) 

(Si Dismissal for default of application. . to 
restore suit— FfeSh appllcaiion wliether 

maliit.JiaWe {t (meld) 

AIR 1923 Oudh 146=9 0 L J 627=9 O 
& A L R 32=71 I C m. 
— ^Application to set asie dismi.ssal of 
I au application to set aside an. ex parte 
[ decree dismissed is competent Even if 
such an application be held incom- 
petent, the court has inherent power under 
S. 151 C. P. r. to deal with such cases 
A L R 1934 Rang 2h 
— -Where application to rtstore suit 
dismissed for default is itself dismissed 
for default, fresh application to re.^tore 
lies. 1 P L E 1919=10 P W R 1919=50 
I C 401; see also 1 Lah L J 188=1 Lah 
. . . 339=58 I C 748. 

— Where an application to set aside 
an order dismissing a suit for default is 
itself dismissed tor default, an application 
for its re-admission can be entertained 
under the provision of S. 141. 7 N L U 
32=10 I C 705. 

—Application to set aside e.xecution sale 
not being in the nature of execution 
p‘-oceediug but an original proceeding is 
governed by S, 141 and as such, if dismissed 
for default, it can be restored under 
0. 9, r. 9. 19 C W N 758=29 I C 395. 

—On the 4th July 1919 defts, applied 
to set aside an ex parte decree passed on 
ISth January 1919 but the application was 
dismissed for default on the 161 h October. 
On the 2 Hh November de'ts made a fresh 
application. Held, that the application of 
the 25th November should be treat^-d as 
one for the restoration of the application 
of the 4th July and as such was entertain- 
able, the procedure laid down in 0 9 R 13 
(2. P. C being applicable to it by the 
operation of S 141 of the Code, and (2) 
that the application was governed by 
Art 181 of the Lim. Act and wavS witliin 
time. 2 Lah L J 627=56 ! C 25. 

(9) Arhitratlon proceedings 
— S. 141 extends provisions of s IIS' 
to arbitration proceedinors. AIR 1922 
Sind 6=66 I C 796! 
i — Agreement to refer to arbitration — 

Arbitrators not named effect of- Ambiguity 
-Power of Court to appoint-Three agree- 
ments to refer arbitration relating to one 
transaction — One application for order of 
■ reference sufficient — Different causes of 
action, joinder of — Contract termsof parties 
' cannot resile from— Punjab Courts Act S. 

I 70 (1),^ (a) — Material irregularity — Express 
provisions of contract and imperative pro- 
visions of law ignored by lower court — 
Revision 35 F R 1911=85 P L R 1911=70 
P W R 1911=9 1 C 655. 
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C. P. C. (1 908} SEC. 141 {CoM) 


C. p. c. (1908) SEC. 141 iContd) 


Scope and Applicabilty of-tlie Section Scope and Applicability of the Section (C«)«iv/) 


: (10) ;Execiitio!i proceedings 

^The same procodux’e that applies 
to High. Court . decrees in appellate juris- 
liictiofi, must also be applied under s. 647, 
to the High Court’s order in revisional 
, jiirisdictibn— 16 Bom, 550 S. 141 is not 
/applicable to \ execution proceedings. A I 
it 1926 La,h 50^=75 I C 487. see also A I R 
li^22 Nag. 267=18 N B E 152=4 N L J 118' 
=&l rC 420. 'and ! C 855 and A I R 

1,921 Hih 67=64 P L R 1921=60 I C 720. 
and A I R 1926 Lah 109=89 I C 360 and 
26 1C 890. and A L R 195S A 711 (712)=2 
A W R 574, and A L R 1933 N 13«=A 
' I ,R 1933 N 176=143 I C 584=29 NCR 
176=1 R 5 N 180. and 18 B 429. 

— Execution proceedings should be 
excluded from those proceedings to which 
provisions relating to suits are extended 
by s. 141 A I R 1925 Ca! 812=29 C 
W N 886=42 C L J 26=87 I C 633. S. 
373 C P C 1882 does not apply to an 
application for execution dismissed for 
non-payment of process fees — 15 Mad 24.), 
Section does dot make provisions of 
Code applicable to execution proceedings. 
A I R 1926 Ca! 773=53 Cal 679=30 C W 
N 570=96 i C 705. S 141 is not applicable 
to execution dismissed for default A I R 
1922 Nag 267=4 N L J 118=18 N L R 152 

=64 I C 420. 

— S. 141 does not apply to execution 
proceedings and application for restitution 
not being an application in execution is 
covered by s 141. A 1. R 1930 Lah .961 

=Tad Rul(193i) lah 140=129 I C 204. 

— Execution pr jceedirigs—Sectioti, not 
applicable- Decree for possession and mesne 
profits— Separate execution, competent— 0 

2 R 2-No bar 2 h W 688= JO I C 246. 

— Successive applications for execution 
are allowed by the C F Code of 1908, and 
the mere fact tint a previous application 
was di.«imissed for default, is riot sufficient 
to bar a subsequent aopiicaHon 12 C li J 
6=7 1 C241 dist; 13 C' L J 532=11 I C 385 

—An applicition for execution dismis- 
sed for default can be restored 3 P W R 
1912=82 P L R 1912=13 I C 859 

—Execution application dismissed for 
want of prosecution— Order refusing res 
torationis not appealabe. A I R 1923 A I! 

460= 45 A 148=21 A L J 135=73 I C 453. 

—Provisions of 0 IX r 9 do not apply 
TO execution proceeding, il I li 1925 Mad 
126=47 M L J 269=20 L W 192=^924) M - 
W N 672=81 I C 841. , 

— Application by stranger for releasing j 
property from atiachme..t ‘ or executiori- 
Dismissal for default— power to restore, j 


(10) Execution proceedings iC(mtd) , 

see 4 Pat L W 102=3 Pat h J 250=43 

I C §51, 

—Execution pr(»ceediirgH— O 9 C F € 
not applicable, see (1918) Put 265=4 Pat B 
J 33fb47 I C 154 

— S 141 of the Civil Procediiro Code 
has not the ell'ect of making all the* iu’ii- 
cedure provided by the Code afiplicabbi 
to proceedings in execution. 0 9 K 13 does 
not apply to a proceeding in exovution, 
Therefoie where a claimant makvs an 
application under O 21, li 1()0 and Ihe 
application is granted undnr R Pd. irj tfie 
' absence of the decrce-hobler. the L’ouri 
has no jurisdiction to stii aside the expane 
order under O 9 R 13, 41 Cal 1=18 C W X 

343=19 ! C 683. 

— Striking off execution proceedings- 
Tf can be restored under O 9-li‘herent 
power of court see. 29 I C 592* 

—An application for re-hoaring of 
execution proceedings is maintainable under 
0 IX r 9 and is not barred under U XXI 
r 103, S. 141 of the new Code has deliberu- 
I tely changed the provision of flu* old 

I Code as in S. 647. 12 C L .1 6=7 fnd 
I eas 241. 

I —Section does not operate to ai'rply 
0 IX r 4 and cognate provisioi:i to exe- 
cution proceedings. A I R 1923 Fat 
239=1 Pat D R 134=2 Pat 372=4 P L T 
■■ 93=(1923) Pat 78=71 I C 484. 

— S. 141 ' does not extend provisioaM 
of 0 IX r 9 to execution proceedings. 
Execution application dismissed for tii- 
fauit-AppHcation canrtot be restored un-h r 
O IX A 1 E 1923 Nag 18=68 I C 643, 

— Execution petition dismissed for 
default can be restored or ex partt.* order 
in execution proceeding can he set asithi 
only under inheretii powers and () IX, r 13 
! does not appiv. A f R 19*20 All 485= I nd 
; liul (I93Uj A!! ifgzUf I C 552. 

— Dismissal of ixeentiem pidition for 
failure to take !ie<*essary steps for prosecu- 
tion— Order h not appealable. A I R 1923 
Pat IB0=4 P h T *294=68 I C 337. 

—Proceedings tinder O XXI rr. 97 
and lOd form part of execution proree- 
dings and O IX does not apply to ilivin 
unless proceedings also fall within s, 47. 
A 1 R 1929 Mad 757=57 M L J 381=39 h 
W ■424=52 Mad 899 (E B)=Imi Riii |I93I|| 
Mad 23=110 I C 5l7. 

■ — Exparte orders and tmler «if tiisnds- 
sal for default in mittm tif— llemcHly of 
9 aggrieved jarty. see 21 € W N 7o9=4| 

■ >'" ' ■ , 1 C 586. 
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c- P. C. (1908) SEC. M\^(CoMd) 

Scope and Applicability of the Section {Contd) 
(!8j Execution proceedings {Coneld) 

and has been closed 

canbem.d, r ““ application 

can ne made by a .ladgement-debtor to re- 
open a matter, whioS might have been 
discussed or argued in the coarse of the 

a judgment 

o Iv ao?r‘'^f. uaderauch circ^msCel 
for a review of theordL^T* 

uuLr s S^7 r5 , ®''«?«'ion-l.>roceediag9 
C 5I S ill P P 188^- 10 

^ p P Q IS intended to annlv 
to original prooeediricrs jn Civil 

such as probate etc. 38" Mad 199--25 M L J : 
307=U M l T 196--(1913} M W N 685--2 I 

111 ^ I C 32. 

KJ-n -t roceedings under The 

Companies Act. | 

Act— Appliethili'ti^ o”f“'^fh companies 

theC.iSfl' 15fcffirh^8f 

^/oceedings under 
J-^egal Practitioners Act. 

jurisdlcTio: -’Tt P 

include the Conrf ^ ^ • P-Code 

.....’f J-’ 5S0 .S^Tc if i 


C. P. C. (1908) SEC. H\ iContd) 

Scope and Applicablity of the Section {CoutA) 

(Id) Pauper Applications {V.onAd) 

with the estimated vaiua tharoor, tir- an'ili. 
cation ought to be rejected mi icr B. .-> ,)f 
U. 33, as being iiot framed in the ma iner 
i prescribed by R. 2. In vie.v of the 
provisions of 0. 33, R. 5, S 141 cannot bo 
held to apply 1,1 the ciss of piuoor aonli'- 
catimis though they are a kiirl of lui.saclM,- 
neous proceedings. 6 Bur h T 141=7 jj ‘c 
If (iU=20 ! C 640, 
(IS) Probate procjediiif/it. 

-~0. P. C. apjilie.s to apfilicatiorn for 
probate. 8 C 852; See also 18 TJ 237 but 
®®® p. , / A > 8 H28 T1 65 

—Probate proseedmgs mvolvino mtoi- 
est or minor— Every rnlu in o XX.KK 
IS not strictly and legally appIioabre.*2'4 O 
W N 541=59 1 C 664. 
--Pmjate , proceeding's— M’ in or Ser- 

vice of citation on — ‘Prov’'isioris of () 3*)' 
how far applicable. See 24 C N 541"=' 
T>. I t .. 59 1 C 66i, 

nf n- ‘.°ba ® procee.1iijg.s— Compronii.'.e 

of-Dismissal of_ applicaii m without 
deoiduig on geuuiiieness of will iin|.ropor 
U .-8, iv,. 3 not ap.tlicahle. Sjb 1 Pit 
■D , , L W 41=37 I C U. 

detauit— Application for restoration See 
„ , 52 ! C 939. 


pfSSS zrxfpysi pro,i7.';*\r otl""-,. 

, ^ 37 1 C 484 3’ All 380=13 A L. J 1Tl=29 

US) 1 roceedinge under Lxmaey Act (m\ ff«to t- « C 135 . 

— Under S 1ii tu ^ (16 ) heMiiuUoH proceeLlhnje 

provisions of the Code o tinder c. Hi. 

proceedings under the 1 1 1 proceedings under 

consequently, a Dfc JudJe Vs ^ Act. and 144 A I R 1922 All •2i;!=20 A p ,T V-V 
take proceedings on^°the Ss^ oA ^ 1 C Hi 

app loation under S. 62 of the ImnaoV^ aVV i • decree varied in anneal 

c L t s/f ^grMrsh?s^,7*if ■« I ■ p 

-0. 9 98 M L T ^ ^ »= 

fffwSLSf <") o"'*- ,„Lli!Z'' 

8 17 t, p„,or « ,«5 It sTidfa '‘puf 
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Cv P. c: (1908) sec; 141 

Scope and ApplicaDIity of tfie'Section (Voficld) 

{17} Other mlscellaneoijs proceediofs (Qondd) 

suit, and ,0* iX, r, 9 applit-^s tO' it. A I R 
1930 Nag 188=26: N h R l54=fiK! Eul 
(I9:i0; Nag 265=124 ! C 249 
—■Permission to mufcawalli to lease ; 
wakf property— (Order is under s. 141. A I 
1924. Cal 327=38 C L J 358=77 I C 907. j 
—Proceedinos followed in conmction i 
with District Judge authorising loatawal- j 
lis to execute lease is not suit but mercdv j 
proceeding governed oy s. 141, A 1 R 
1924 Cal 327=38 C L J 358=77 I C 907. 

—Deliberate delay inbringing legal 
representatives of deceased opponent— App- 
lication may be rejected under (3, XXxXJIL 
r. 9 (a) read with s, 141 or iirder s. 151. 

A i R 1929 Sind 136=Iod Bill (1929) 
Siud 111=115 I C HI 

—Applicability of s. 141 is doubtful 
w’here procedure clearly laid down is no j 
matter under 0. XX^tlAC r. 5. A I R 
1931) Alad 105=30 h W 551=11929) U W N j 
867=Ind Rul (1929) i¥ad 1032=120 I C 72. j 

—Power to make supplementary orders j 
for the protecti(m of creditors— Tlie Court 
has the same iu he rent powers as any Court I 
exercising civil jurisdiction. A L R ' 
1933 P 180=12 P 163= A I R 1933 P 84=141 : 
I C 836=. I R 5 P 98= iJ P L T 775 ' 
—Applicability— S, 141 is inapplicable I 
to objecti.t>n under O. XXC ■ A I R 1925 i 
Cal 510=41 C L J 286=79 I C 351. I 

C P. C. ( 1908 ) SEC 144 | 

Sipiopds. I 

(1) /Appeal I 

(2) Applicability, Scope and legislative i 

changes . I 

(3) xAppUv5ati'>n for restitution ! 

(4) Attachment before iudgment i 

(5-6) Bar to suit ! 

(7) Bona fide auction— purchaser ! 

(8) Compensation i 

(B-a) Compromise see— (12) Decree varied' 

or reversed i 

(9) OoDstruetion ■ 

(10) Court-fee 

(11) Decree awarding Costs 

(12) Decree varied or reversed 

(13) Dependent Judgment 

(14) Execution | 

(15) Evidence I 

(16) Ejectm-ent suit 

(17) Exparte decree 

(18) Inherent pov;er 


I C. P. C. (1908) SEC. 144 {Contd) 
j (24) Partition Decree 
I (25) PossesFion 

j (26) Powers and Duties of Court 

(27) Principle of refetitutioo 

(28) Pracediire 

(29) Refund of money or costs 

(30) Reveime officers 
/ (30- a) Separate suit 

j (31) Successive applications 
I (32) Miscellaneous Cases 

( I ) Appeal. 

— W here • a Con rt * ac ting u n d or s. 151, 
exercises the same jurisdictiors h s. 
144 gives it, the order p 4 s.«-ed ur.dt,-r s. 151 
IS appealable, A. I E 193,1 Cal 779 r2>53* 
C .L J 49=35 C VV N 105. 

See also 11 P 553 /557; = M(i 1 <’ 

I 48*2^ A 1 R 19:i2 P ‘llTrA L R 1932 P 6 ML 
I but see 20 I .0 203=10 P R 1914=25 
I P W R 1914=217 r \V R 19l3r. 273 PL R 1911 
j Appeal from ordf^r under s 144 Court fee 
i on memo appeal, see 21 C IV N 544= 

I 39 I C 140. 


(2) Applicaoilify,' Scope and legislative 
I Cliajiges. 

; —The pre.sent section has been re- 
I drafted and so framed as to inelm.le all 
i kuid.s of ^reversals whether iu armeal, ■ 
j review, revision. -or otherwise. Nloreover, 

I sub-section (2) has ,been newi3' adi.led m';» 

' as. .to , clear ■ away the doubts, as In 
j whether a separate suit lay IV>r the 
! purpo.ses of obtaining any restitution |See 
I .J>-6 Bar of suit infra), k pu, 0 P Codm 
I is very wide in its terms juui is fiui 
I conjined to .e.ase.s whm'e restituitou is 
I cdidmed on the rcver-al td* a tlisTcv in iij >t 
I or seeond appeal Provided, thv 
varied or reversed, the Hemion applies 
; however the reversal ■ or variafu'e iiMs 
been ctfecied. 40 51 299r3ri AI f. J .‘ff’d 
=19 'M L T 235={im6) 1 M W N 

ii W 236=33 I C 379 

—The section applies onlv tf't 
where in excHfution of ,1 tiecn.e 
by one Court a benefit is U% Cim 

defendmit and that U Ti-vvr^rd fu 

set aside su,!„)/cquonT.| v . bv t‘tn 
Court. It doew jud a 
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c. P. C. 71908) SEC. Hi {Co id) 

(2) Applicability Scope nnd legislative 

Changes {Co7ikl) 

i'iifjijid have applied to the lower Appel- 
hite Coiiit at the time of the judgment. 

*'b'; ""t his remedy A I R 1981 

Mad 8i=b0 M L J 219=33 L \V 259=Ind Eul 
(1931) Mad 371=110 I C 4it. 

(See also under-27 Principle of 
iiestuatiou infra.) 

—BLit the principle of s. 144 is 
iK)t confined exclusively to matters 
in execution The power of restituiioir is 

(19 0) M W N 614=60 M L J 79=33 L W 
39l=Ind Rnt (1931) Mad 207=129 1 C 63. 
Q should bo noted that ueitbfr 

S. W4 Civil Procedure Coda nor the in- 
Jiereiit powt-r of the Ci-urt conferred any 
new substantive rights; they merely pro- 
vided a moro convenient, procedure. A 
party ho cannot get a relief by a suit 
nufiiot get the same relief under S. 144 
bivil Procedure Code otherwise 16 C L 
J 83=ld I C 96a 
—Where an execution sale is set 
aside under 0. XXI, r. 92, and restitution 
mesne profits are to be allowed, s 144 
has no application, but such restitution 
pxn be granted In exercise of the Court's 
mherf nt powers under s 151. A I K 1931 
CM 779 2)=35 C W N 105=53 C L J 49. 

—After passing of an ex parte 
mortgage-decree— Mortgagee on purchasing 
mortgaged property was put in possession 
the decree was set aside— On retrial decree 
was passed la favour of mortgagee with 
reservation to apply for profits taten bv 
fflorfgaeeo under s. 144-Mortgagee again 
on purchasing property in execution corvid 
not challenge maiotainabilitv of apnlica- 
tion rriider s. 144. AIR ig'Rl Cal 42x52 
C L .T 605=34 0 Ay" N 746=lDd Rnl (1931) 
Cal 364=130 I C 236. 

“““ey wvas put in deposit 
T?, • f-i;* , execution of decree- 

Plaintift claimed It, and on being asked 
brought suit in Sub-Divisional Court for 
dfciaration that he was entitled to it— Suit 
was decreed in favour of another who with 
drew It rom District Court-On remand 
y Appellate Court the suit was decreed 
Plaintiff-Piaintifl: applied to 
execution proceeding for 
refund of that money— He is entitled to 

t^he refund-~“Courfc of first instance^' is 
Court which does the act which turns out 
to be wrong AIR 1931 Rang 21=fnd 
Eul (1931) Rang 97=130 I C 353 . 

1 ■ iT"®’ applies to a case in 

rw 'p reversed bv 

I R 1926 Lah 488=7 
L -.v2-8 Lah L J 338=27 Pat L E 400=93 

I C 954. 


C. P. C. (1908) SEC, 144 (CoMfi; 

J) Applicability .Scope and 

legislative changes (Canid) 

— One P held a money-dec’‘ee against 
A and in (.xecntion attached certain 
property. Before that attachment A had 
died and the plainiitf ha i been im]>!e.aded 
as jiis legal representative. The plainiilf 
objected ^ to the attachment contending 
that it did not belong to A. Her o’ojection 
was finally allowed in ap >eal, Meanwhile 
the property attiiched had been sold by 
auction in execution of that decree and 
purchased by the defendant; plaintiir then 
sued for the recoviry of possession (>f 
that property or in the alternative for the 
recovery of the value of the pn^perty; 
Held, that s, 144 C P 0, had no applica- 
tion but the plnintiif should be allowed to 
obtain possession of the disputed property 
after refunding to the defendant i he amount 
obtained by her out of the sale procteds. 

A I R 1924 All 273=C R4 A 52G Civ= 

75 I e 2Sl 

—8. 144 applies only when a decree 
has been set aside in appeal or otherwise, 
A I R 1924 All 64=73 \ C 602. 

— When a decree is neither varied 
nor reversed but execution thereof has 
taken place under a mistake and the judg- 
ment-debtor seeks restitution, s 144 will 
not apply. A 1 R 1923 Oudh 16=72 I C 879* 

— Plffs. who obtained a decree merely 
for an injunction entered into possession 
of the property in dispute with the s^id 
of the police. The decree was reversed in 
appeal.^ Defts ajpHed for restitution of 
possession and for removal ot a superstruc- 
ture trccted by the plif over the property. 
Held, that S. 144, C P. Code, did not 
^PPlji inasmuch as plffs possession was 
not under the decree, but in opposition to 
6 L W 631=39 I C 933. 

— Under the words of s. 144, or under 
the general jurisdiction of a Court the 
rights or bemfits acquired by third parties 
Strangers to the decree or order that has 
subsequenUy been varied or reversed can- 
not be interfered with by an order or- re^ 
stitution because restituiion is not always 
meant to be a curuplete remedy and 
because thes(3 sections apply only to the 
parties or their representatives and not to 
strangers. In proceedings relating to re- 
stitution only a summary inquiry is con- 
templated and hence the complicated ques- 
tions of a stranger’s rights should not be 
gone into. [Case law discussed]. AIR 
1931 Cal 499=35 C W X 483=134 I C 906= 

58 C 107a, 

—The obvious intention of S. 144 
?onQ • Procedure, Act Y of 

1908, IS to place the sucessful litigant so far 
as possible m the position in which he 
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(2) Applicability ♦Scope and legislative Chanj^es 

(Oonckl) 

would have been h id tiie decree not 

been passed at^aiust him and the urisuccess- 
fui party is also liable for the delays of 
the Court. A claim for compensation for 
loss due to non-cultivation caused by 
wrongful eiectiiient is also to be allowed. 
16,R D 503=13 L R 293 (Rt^v)=5Mi D kiS. 

—There is no right of restitution in 
case of absence of prejudice resulting 
from erroiieotis decree: 59 C 647=35 C 
W .N 1208=54 C L J 293=1 R 1932 0 283=^ 
1371 ,C 269=A 1 -R' 1932 C 303=A L 

R I9i2 C 729 

—Property not in actual possession 
of a pirty and not taken out of his pos- 
session and made over to a third party 
under decree subsequenTly reversed on 
appeal — Restitution of, to former from 
latter— Not permissible under S. 144, 11 
P 553 (555-6, =140 I C 482=A I R 1932 P 
317=A L R H32 P 619 

— Proportionate restitution— A ppeal by 
some of defendants in suit only— Portion 
of costs of suit decreed against all defen- 
dants deposited by appellan ts as a condition 
of stay — Restitution of amount of. on 
reversal of decree in appeal— Right to 
refund of entire amoutit deposited aiid 
withdrawn by decree-holders. Held that 
the appellants-clefendant.s were entitled 
to a refund of the entire amount and not 
merely to a proportionate refund. 137 I 
C 294=1 R 1932 C 3(}0=A I R |9J2 C 

313 (314-5). 

— Inquiry in— Summary inquiry only 
contemplated— StangeiLs rights acquired 
in the ineuitime — Adjudication of compli- 
cated questions as to — Inquiry wholly 
unsuited for. 58 C 1070=35 0 VV N 483 
=134 i C 906= A I R 1932 C 29 (341= 

1932 Cr C 66 


(3) Application for restitution. 

— An application under s. 144 is one 
for execution of a decree passed in appeal 
when that decree varies or reverses the 
decree of the Court of first instance. It 
is an application made for seeking the aid 
of the Court in working out the final 
decree. A I R 1931 Oudh 51=7 O W N 
1153=rnd Rul (1931) Oadh 126=130 i C 78. 

—Where a sale is set aside under 0. 
XXI, r 92, and restitution is granted . 
under s. 151, the quetions that arise in : 
such proceedings aie questions which come j 
within the purview of s. 47. AIR 1031 
Cal 779 (2)=35 C W N 105=53 C L 4 49. 

—An application for restitution under 
S. 144, 0. P. C. must be treated as an app- 
lication for execution of a decree and 


iflli 

C. P. C. (1908) SEC. 144 (Crndd) 

(3) Application for restitution (Co/d/i) 
the article applicable is Art. 182, Limit a* 
tion Act, i, e, the starting point for the 
purposes of limitation is the date i>f the 
decree of final Court of appeal A L li 
urn R 345=A I R 1933 R 180=11 S UB, 

, See also ' 8 A 545. 

—If the' Article of the lamisalion 
Act applicable to an application f<»r resti- 
tution under S ,144,' C. P. C. be Art. I HI, 
Limitation Act, the limitation begins to 
run from the date of Uie do ree of the 
final Court of appeal and not fi‘om the 
date of the decree of the tri;d A 

L E 1933. E 345=A IR 19.11 R IHiu-ll 

R 27S. 

— Applieition for— Hestitnlkm idm.. 
Act, Art. 1 82 applica‘de. 4I ! C 36 1. 

— An application umle'r 8. 14 4 of the 
C P Code for restituii.m is not in tin* 
nature of an application to execute any 
decree and therefore Art. 18i of the lAia; 
Act applies to such an applicati ui 
8 Bur L T 165=8 L B R 262=30 I C 

see also 59 C 337. 

— Where on an application for institu- 
tion a Court directed delivery of actual 
po.^session under 0 21 R 35 of tho C P 
Code and the applicant accepte.i such 
delivery as satisfying his clai.n, on a sub- 
sequent petition being Hied praying for 
execution in restitution, ilehl. "tint the 
final order of the Court on ilie |■|^eviol'^s 
appbcatiou could not be treated as fi 
nullity and ih.at the second a|,.»plica!iori,, 
was barred as the process Cor delivery is 
sued on the order passed on the tirst appli- 
cati-in had been carried out. 32 I C 4fi 
following. 2<l M L J 5ill. 

— PlaintiiTs sued to set risido a 
in execution of whirh thoy had paiii rnuni'y* 
to the decree The decree was de- 

clared to be null and void Piairitills tlieu 
applied for restitution of the amount pud 
by them under H 144 Civil Proceilurc Code 
Eleld. that S J44 applied, Therv h rso 
restneiio-n in S 144 an to the miuoier ijv 
which the decree has been varied or r».ivt r«- 
1 ed, 13 B L li luiCSJ i C 551, 

— xApplications made to obtain 
lion under 8 583 of the C I* Codr:. 
are .proceedings in exectiUon of tit*- nppi'b 
late decree, whieli the party 

has the right to treat un r.t^aias ning a 
direction to the otlmr ]tudy to 
whatever biuetit the Luter liw ilori\4'd 

through execution under tlie revto'Mid 

decree. 29 I C 386 

— But a proceeding for reslitiitiofi 
under S 144 of the Code is rudlhcr % suit 
'nor ,, a proceeding in execution, it i« a,;., 
mlseellaatous proceeding to which the 
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Application for restitution {Concld) 

to execation proceedings do in 
^ubstanro ripply. The provision-t of 0. '2, 
H, 2 of the Code, are not ax>plic:ible to 
f^uoh a proceeding. 3 Pat h J 367=47 I C 47. 


( 4 ) Attachment before judgment. 


— Attachment before judgment— Order 
without jurisdiction Realisation of debt 
payable to deft — Withdrawal by decree- 
holder in pursuance of illegal order— Duty 
to refund with interest at p. c. U 

I C 457. 


( 5-6 ) Bar to suit 

^ —Under the present Code S. 144 
exluusts the remedies which a litigant 
against wh mi a decree h is been given, has 
when his property is sold under the decree 
nn(i th^a doviree is siibseQu«;t(ly varied, to 
have restored to him the property sold in 
excess of what should have been sold. He 
ha-* no other right of action in cases where 
the sale is not void ab initio. AIR 1D31 

Mad 713. 

—Plaintiffs obtained an order fur 
restitution of the property and obtained 
possession, {Subsequently they filed a suit 
for recovery of meSue profits; Held, that 
restitution having been granted by Court 
under inherenli jurisdiction, the later suit 
was not barred by s 144 <2} A I R 1931 
Cal 5i7=Ind Rui (1931) Cal 860=58 C 4t>5 

=134 I C 572. 
right of restitution arising out 
ot the reversal of a decree of an Appellate 
court IS eijfurceable in execution and no 
separate suit lies for the purpose. 22 M L 
J 148=10 M L T 668=13 i C !79. 

—When au application for restitution 
IS refused as time-barred, a suit for same 
reiietis barred under s. 144 (2). AIR 1931 
Ual 14=34 C W N 707=Ind Rul (1931) Cal 
179=129 I C 403. 


Question cf iiabilitv of a mortorao-r^ 
in a redemption suit for kllegcd w i.teljv 
him while in possession of the mort!{,ii.ed 
rropeny must be settled only at the' time 
Dtion® tte decree for redem- 

Uh n !L .“I appli- 

oation tor restitution under a. 144 , nor Ln 

a separate suit lie for it. A I B 1925 
Oudh 654=88 I C sh’ 
-'.Vhere-the filing of a suit invoirea 
as a necessary consequence an iniury to 
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c P. c. ( 1908 ) SEC. 144 (Contd) 

( 5-4 ) Bar to suit:(Co«c;o 

instituted a suit against 
pUidtitt who was consequently deprived 
or a certain period of all riahts to eli force 
the payment of certain debts due to her 
deceased husband with the result that their 
payment in certain instances became impossi- 
ble owing to trie Law of limitation. Held 
aiat as .sac coulu not, recover compensation 
by way of costs or vnder s. 144, the suit 
was not barred, AIR 199-; All T? 

3 A 408-14 A 687=v 0AL J 616=69 1C b? 

I application for restitution mn-st 

be made to (dourt which passed the decree 
which IS reversed. A separate suit for the 
same is not maintainable. A I R iq-w All 
71=44 A 283--20 A L J 33=L B 3 a" 9 7 

=65 I C /89. 

—Applicability of-Bestitution, suit 
tor -Lx parte decree— E.yecul ion, Rale— 
lurchase by deeree-holder-Harvest of 
crops Decree set aside — Suit for vamo of 


(7) Bona fide auction purchaser. 


« 1 S 1 he obtained under 

& 144 of the C P Code as against a bona 
hdo purohuser for value at an auction .sale 
held by a Court which h,ad .iurisdictiou 
to hold the same 16 0 C 225, foil. 38 .411 
240=14 A L J 302-34 I C 303. 


( 8 ) Compensation. 


—1 he ultimate decree-holder can get 
eompensaiion for any loss caused to him 
by reason ot the execution of the ilecrc-e 
of the lower Court, but is not entitled to 
recover mesne profits for a period pri,,,. to 
the execution of such decree as the ubioct 
of s. 144 IS to place the finally rh-tori-ms 
party m a position which he Vouhi ' 
occupied il the eironoons docroo h id n.R 
been executed. A I R 1921 l.ah 23-i"4 

H J 3:5:k-68 I 80L 


( 9 ) Construction. 


meaning of the words that the 
restitution should as far as possible place 
the parties in the position which they 
would have occupied but for such decree 
IS that restitution .should clear the account 
between the parties and leave no churn on 
either side. A I B 1931 Oudh 12=7 O W 
N 107o=14 B D G60=lud Bui (1931) ()udh 
102=129 1 C 326. 


—“Or otherwise” immediately follow- 
ing “restitution” provide for oases where 
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C. P. C (IW8) •SEC : f 44 (Conid) 

( 9 ) Coiistmcti 0 a (Cord(/), ' 

it is liofc pos'-ible to make restitution' iu 
the sense of restoring the x^ery property 
lost to the petitioner. A I H, 1931 Mad 81 
=60 M L' J 219=33 L W 259=10(1 Rul 
(1931) Mad 371=11930) MW N 1245= I JO 
' ^ i C 451, 

, , — ^‘TLestitutiou®’ implies Aliat a party, 
w.h'o applies uodei .s, 144 should 'prove that 
he' was ill possession of soujethiug, tiiO' 
restitutiosi or restd'atitjn of which he 
seek 3 . . A I R 1931 Mad 81=60 M L J 219= 
(1930) . M' N. K 1245=33 L W 259=Ir!d Bui 
(1931) Mad 371=U0 I C 454. 

—The Court to which a decree has 
been transferred for execution has under 
S.' 4,2 ,of the,, C P G the same powers in 
executing such decree as the Court of 1st 
instance, which passed the decree and is, 
therefore, coinpetcnit to order restitution 
under S. 144, C P C 7 S L R 19=20 

I C 540. 

— The Court of first instance is the 
(2ourt which did the act which turned 
out to be wrong, Under s. 144 it is the 
duty of the Court to place the parties in 
the same position as though the final 
decree in the ck^olaratory suit had been the 
oidy decree that was passed in the suit. 
A I R 1931 Rang 21=1 nd Rid (1931) Rang 
97=00 1 C 353. 

— “Court of first instance”, confines the 
,appjieabil'ity to the cases wd,iere , the 
variation or revffrsal has been mad,e or 
is in consequence of an order iii„ide by ■ 
,a superi-^u* Court If the case comes within 
the purview of .the section no matter 
whether the question is simple or compli- 
cated, it will iiave to be determined on an 
application made under it and a separate 
suit would 1)6 barred. A I R 1931 Cal 42= 
52 C L J 50'>=34 OWN 746=IrK! Rul 
(1931) Cal 3r>4=U0 I C 236. 

— Section 144 applies where a decree 
i.s “varied or reversed” A decree is only 
varied or reversed by a superior Court on 
appeal or on revision or on refer!'iic<‘. Rut, 
if a dcc’ee is s-d aside eirfier by a pro- 
ceeding in the suit iiself or !,)y a decri.'e 
in an(»r.her suit altogether or if, withotit 
being set aside by such a dco-ree. it is i 
superseded these are matters wdncli are not ; 
within the words of the section, A I E : 
1931 Cal 14=34 OWN 707=Ind Rol (1931) ; 

Cal 179=1 2f 1C 403. ; 

— An application for restitution is ! 
iiot an applifjation for execution A I R 
1930 Lah 961=lnd Rul (1931) Lab 140=09 

■I C 204. : 

— S, 144 provides speedy and simple 
remsdy for party wdio has sutfered by i 
reason of an erroneous decree and not to 
a case where the Court has to deciik 
<lue.stions of confiictitig rights midtr 

^•^41 li. 41 41. (a') (ei) 
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C. P. C. (J908) SEC. 144 (Contd) 

(9 ) Constfuctiofi. 

different decrees %vhich may be very eomplL 
cated. A I R. 1929 Cai 814=33 C W N 
908=Ind Rul (1930) Cal 565=125 I C 145. 

— obtained .possession of certain 
property in execution of his decree against 
L — Decree set aside in appeal — L appHed 
for -possession of property and .K resisted 
his, claim— Proceedings wire treated as 
under' O. XXI, r. 97 and not under s. 144. 
AIR 1930 All 415=(1930) A L d 834 = IikI 
Rul (1930) All 310=122 I C 75S 

' — Decree in another suit in respect 
of same property and between same parties 
cannot be effected by any thing in s. 144 
A'l E 1929 Ail 527 =Ii'k! HuI (1929) AH 
I 871=118 I C 519. 

I — S, 14 i is not exhaustive, Court ha.s 
I inherent powder to restore any^ party whiidi 
has suffered any injury i')y virtue of an 
order. AI 'R 1929 'Lah e57=Ind Rul 
(1929) Lah 741 = 118 I C JSf. 

— Restitution miust he granted as a 
matter of course and is not discretionary. 
AIR 1928 Rang 293=Ind Rnl (1929) 
Rang 169=117 I C 57. 

— 1, 144 is not a rule of substantive 
law bur lays down merely ilie procedure. 
AIR 192:8 All 293 =50 hi 767=26 A 1,4 J 
587.= 1 12 I C 876. 

—The section is mandatory and a 
refusal to' order ,resiitu,tion uii etpiitaiile 
considerations arising from events subso' 
quent -to decree is not jmstifiable A I R 
1926 Lah 685=9-6 I C 804. 

— For the purpose of ». 144 the 
Court of first instance ” when it liuM 
lost territorial jurisdiction should be 
interpreted according to ihe groieral 
principle as laid down in s. 37 (ii) as it 
would apply even to cases wdi(‘n* the Court 
of first instance has been abolished and 
also to cases where the Court of first 
instance has ccasml to hft\e jurisdiction. 
A I H 1926 Mad 813=r,l M L d I6I=(1926) 
M W N 395=95 I C 587. 

.',^1 ipplication for reslipition m an 
application m execution. A I R 1926 Alad 
813=51 M L d 161=(I926) Al W N 395:95 

I C 587. 

—Application for rcslitutioii umlir 
s. 144 is an appUcatiim for the execiitiori 
■of a decree. A I H 1926 flmllt 1V3=13 

O' LJ 731=1 Luck 46=3 t> W X 6:o,92 

I C 2J. 

■ — Under s. 144 then^ is im riiKliiictiofi 
between a decree iu suit and a tleciw in a 
proceeding. A I R 1925 Cal R^2=2H 0 W 
N 988=84 I C 747. 

—Where the property in dispute 

was never in pessassioii of the applicant 
B. 144 lias no applieiitiou m the property 
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(9) CoBstriictlon (Cowelfl) 

cannot be said to be taken out of appli» 
cants poesession . and given to tbe- ; non- 
appiicant under ooy order or decree of 
Court A I B 1924 Cal 709x51 G 824=81 

. . ■ ! C 571. ; 

— ‘In S. 144 tbe word decree ” 
covers an order and the word * ‘ Court 
includes Courts of every grade. A IB 
1924 Nag 258=20 N L E 98=7 N L J . 

180=80 I C 49. 

—Ad application for restitution is 
not an application for execution and 
therefore cannot be governed by Art, 182 
Limitation Act. AIK 1928 Nag 94=7 ! 

"! C 42, 

—Where prejudice suifered is not due 
to the variation in decree but to the terms 
of the sale order which was not objected 
to either at the time of proclamation or 
sale 8, 144 does not apply. The terms 
of g. 144 are much more restricted than 
those of corresponding— S. 583 of the 
previous Code, A I E 1922 Mad %=( 1922) 
M W N 141=42 M L J 815=18 L W 855= 

#8 I C4I6. 

— Proceedings under s. 144 of the 
Code are not execution proceedings al- 
though they are of course in the nature 
of proceedings in execution to enfore 
either directly or indirectly the final 
decree. A party to application under s. 
144 need not have been a party to the 
decree.^ S. 144 includes matters which an 
execution Court or Appellate Court could 
not ordinarily deal with and the word 
party in the section is not used in 
the sense “ party to the suit ” but means 
“ party to the application. AIK 1922 
All 238=44 A 555=20 A L J 456=4 U P L 
R (A) 74=66 I C 545. 

—Proceedings under s. 144 of the 
Code cannot properly be described as 
proceedings in execution of a decree in 
view of the different language used in the 
present s. 144 and the s, 586 of the old 
Code, The terms of s. 144 apply to such 
proceedings and the Court is competent to 
set aside the order of dismissal for 
default and to restore the application. A 
I B 1922 All 223=20 A L J 226= L R 3 
A 209=44 A 407=66 I C 144 

' I — 

(10) Court fee, 

—Applications under s 47 and s. 144 
are kindred and similar. Application under 
s, 144 when a decree is fully executed is 
made in consequence of decree passed by 
Appellate Court S. 47 does not apply to 
the case because the decree is fully execu- 
ted and it is unequitable for applicant to 
force him to pay ad valorem Court fee 
AIR 1928 Lah 143=107 I C 491. 


C. P. €, ( IW ), SEw, a4,. (Cn»lcl), ■ 

(SO) Court fee»('£oHcAI) ^ 

—Appeal from order of restitution 
under., s. 144— Such order not contaiuect 
In the decree of the Appellate Court is ais 
order which has the force of a decree. 
The Court-fee payable the memorandum 
of 'appeal against ' such ao order must be 
calculated in accordance with Art 1 Sch 1 
Court-Fees Act. AIR 193U Lah 24 

=113 1C 270, 

— Ad valorem Court- fee is payable 
on appeal from order under s 194 A 1 R 
1980 Rang 241=8 E 271 = 1 ml Rul (UXIO) 
Rang 291=126 I C 211. 

— Not ad valorem fee bat a 
Rs. 4 is required for an appeal from 
order under s. 144. 'AIR 1927 Lah 635= 

m I C 651. 

— Section 144 relates to the executioii. 
discharge or satisfaction of the decree 
either of the First Court or of , the 
Appellate Court where First Court's decree 
has been discharged by the A{>peilate 
Court, the question arising under s. 
144 will naturally be aquesiion as to 
the discharge of decree coming under 
s. 47 ad valorem fee need not be 
I paid on appeal bat a stamp of Rs. 4 is 
enough. A i R 1925 Pat 577=4 Pat 294=7 
|, . P, L T 415= 92 I C 474 

; — An appeal from an order under h. 

' 144 must be stamped ad valorem, A I II 
I 1925 All 137=47 A 98=22 A L J 881=L R 5 
. ' ■■ . , A' 778 ,Civ=:l2 I C 321 

; — Application for compejusation s. 144 

. t>y judgment -debor i elates to execulion, 
discharge or satisfaction of decree, and 
' so the Court-fee payable on iiiemoradom 
of first arpeal against its dismissal is 8 
' annas. A I R 1922 Nag 62=18 N L R 15 

=67 ■ I C 225. 


(!1) Decree awarding costs. 

— Where one of the defendants 
deposits the costs and the decree is neversecl 
on appeal preferred by him alone, he is 
entitled to a refund of the entire r mount 
even though if such an order was made 
the decree-holders might be without their 
remedy in matter of the reaiizatioi of 
this sum from the other judgment -debtors. 
He is entitled to interest on the amount 
deposited by way of restitution but only 
from the date on which the amount was 
withdrawn by the decree-holder. 35 C 

W N 1395. 

— A party realising costs awarded to 
him under a decree must refund the 
amount on reversal of the decree quite 
appt from the fact that ))roperty in th@ 
suit was given to a charity or applied to 
any other purpose Under S. 144 C, P C. 
the court is bound to restore the parties 
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C. P. C. ( 1908) SEC. 144 {(hnid) 

(ll) Decree varied or reversed (Cirndd} 

iieous ■ decrees . creditor of the decree •» 
holder attiujhiug the decree, in a rr*|»ri3''en“ 
tative of the decree “holder and re •^11 In Hon 
.cat! be had agaioi^t lihn A I E Mad 
787=32 L W 148=58 M: 79(k5h ML *1 225 

rind Bui (1,930), iMad 1027=12? ! C 64L. 

■ — Saeiion 144 applieK where ihc deerro 
is varied .■ or reversed and noi to a case, 
where, as the result of a diffcrioit suit 
the title of ?i person derived by purchase 
under quite a <lifferent f»rt)»;ccdiug in 
cation of a decree which statids nniH'ver^cd 
is: questioned, A 1 B 102;! C'a!, 8l4=3»:i 1’ 5V 
N 908=57 € 2*26=lnd Hul {Vm} Cal fibdi 

r!25 I C 645, 

—For restitution under s. Mb 
must be reversed. A I B ltt3>0 Cal HOr-bfl 
C 550=Ind Rul (1930) Cal 87=120 I C 807. 

— 5Vhere a ■ decree-holder is auction 
pu.rchaser the sale '.cannot stan<i^ if tlw 
decree is reversed or juodilied and judg- 
ment-debtor pays amount finally decreed. 
Bestitution should 'be ordered only wlnin 
applicant discharges liis ohligatif>n undcu* 
the reversed decree. A 1 B itt29 Barisjf 157 
=7 B 107=Ind Eul (1929) Hang 188=117 

1C 2S2. 

— Decree-holder gcdliiiii possession r)f 
the property tiecre.ed cdherwijSe tlcui iqy 
executing decree but under ccdmir tlicreid', 
decree set aside <in appeal, d’hc oppor^ite 
party is entitled to he replaced in pnsheH- 
Sion. A I E 1927 Lab 37=8 Lali 41=8 I/di 
. L J 551=28 F h H 92=99 I C f§2. 

—It is only a bona tiile purchaser 
who is not a party to the suil or pros'evding 
that is' entitled" to ki-ep the |>ropt!rty 
purchased by him. In uH cdln r cavt-s ihe 
purchase Is iiable t(» be defeau-d on the 
reversal of the deerfte in execylimi of 
which the sale is eli’ected. iVr Walhna.q 
J — This saiiitary princijde cd revt if mi.iti 
should be enfouxMl uh iln? nde, ami excefo 
tioos to iliat rule should he allmual only 
so. far asauthofi!y by which we are bfinn<b 
has allowed them. A I H |92I4 Mad 7H=4H 
M 797=49 iM h d 452=22 h W 439=91 I C 10* 


,Cy R C. ( l'9l}S ) SECblll .(Corifdj , 

(1,1), Decree aw„ardlnf .costs (Co/dd) ' 

to the position which they would have 
occupied .but for; the decree which was 
subsequently reversed. 54 1 C 816. 


(12) iecree varied or reversed, 

■ —5- 1.44 G, , P, O, can apply only where 
and in so, ,. far as a decree ^ is vpied or 
reversed and the Court of first instance 
is asked, to order restitution. The variation 
„, or, reversal con,*en:platecl by, the section is, 
that, made 'either by tlie Court itself in the 
, exercise, of . its inhe'ent jurisdiction ^of 
reviemdng., its own order or by a '.superior 
Court interfering m appeal or revision or 
pel haps by another Court passing a'.declara- 
tory decree. It does not contemplate the 
variation, or reversal of , a decree' under a 
private compromise entered into by the- 
parties whether out of Court or in the 
course of an execution proceeding. A L 
R 1933 A. 839 (S40)=A I 11 1933 A 743= 
1933 A L J 724=2 A W E 57. 

— But where decreeds superseded by 
another compromise decree— restitution is 
allowable. ALE 1933 M614=IWJMW 

N 641. 

— Where a sale takes place in exeeu* 
tion of a decree and the decree is varied 
on appeal and the amount is reduced, if 
tire judgiiieuMdebtor could and would, have 
paid wdiat wnis due, and thus prevented 
sale he ca'u, get the sale set aside as against 
the decree-lioider by way of restitution. 
But where it appears, howe^'er, that the 
sale .would not have been prevented had 
the original decree been correct, no object, 
is to be served insetting aside the sale 
35 C W N’ ' 1298=54 C L J 293. 

—Where property is sold under final 
decree and the preliminary decree is varied 
*iii appeal the appellant may apply for 
restitution even though no appeal was filed 
from final decree as the final decree ir>so 
facto falls through. A I R 1931 All <155 
=Ind .Rul n931) Ail 734=(193l) A L J TfiS 
= I C 622 (!). 

—Decree of Siib-tJudge rever.sed on ^ 
appeal by High Court by Privy Oouncii— 
Effect— Execution of decree of Sub-Judge 
if maintainable— Possession taken by decree 
-holder— If restitution may be ordered* 

i§ 1C -945. 

^.,. — A decree need not necessarily be 
put in execution for s. 144 {2) to apply. 
Where ari application for restitution Is 
erroneously rejected suit for possession and ‘ 
declaration is barred A I R 1931 Cal 14-34 
C W N 707=Iiid Eul ( 1931 ) Cal 179=129 

XT 1 ... ^ C 

—Under s. 144^ a Court by virtue of 
the equitable jurisdiction sets right injus- 
tice caused by lower Courts passing erro- 


(13) Dependent Jadgriieiit 

—It Is a general rule that' upon tin.,; 
reversal of a judgment, ortit.r or dt n'ro, 
all connected or dependent jndgineni?^ or 
orders fall with it, s|Mn:ially jniipmiHilH 
subseqiierdiy entered and slttpemlimfe 
thereon: but this rule does iicd; o|« rale 
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'c. P.: c (1908 ) SEC, 144 (Go«M> : 

(U) Pependent Judgment {Condd) 

[to «hare its fate aud fall to the grouiicl 
along with it is to be detemloed from 
the nature and scope of the proceedings. 
24 0 L J 4@T=21 C W :'N- .564=:JV I C 17. 
See also 37 M L J 59U34 I C 647. 


(14) Execntion, 

— Restitution under S, 144 of the C 
F C may be made even when the posses- 
sion of the property was taken otherwise 
than by execution. 2ri C S4. 

— S. 141 of the G P Code, does not 
.make S, 144 applicable to execution 
proceedings. A decree-holder purchapd 
Jthe property put up for sale in execution 
of his decree and remained in possession 

• thereof for several years. The sale was set 
aside on the application of the judgment- 
debtor and the property restored to him 
Subsequently, the judgment-debtor trans- 
ferred the property together with the 
right to sue the decree -holder for past 

: mesne profit to A. A applied to the Court 
under S. 144 for recovery of the mesne 

• profits from the decree holder. Held that 
’the application was not one authorised by 
i the terms of S. 144 of the C P Code, as 

no restitution was sought in respect of 
any decree which had been varied or 

reversed. 19 C W N 1167=26 I C m. 

— Execution Sale set aside for fraud 
— Application for mesne protits by judg- 
ment debtor— Section not applicible. see 

22 I C 839. 

— Mortgage by decree-holder to secure 
refund of decretal amount paid out to him 
in execution of decree subsequently 
reversed on appeal --Hestilution claimed 
against him on reversal of decree- Amount 
recoverable under mortgage in-Subsequeiit 
mortgage of same property from decree- 
holder who had purchased the property 
in execution of decree on his mortgage 
has locus staudi to contest 138 I C 260=33 
F L R 673=1 R 1932 L 451=A I R 1932 L 

527. 

—Stay of execution of money decree— 
Order for, conditioned on payment into 
Court of portion of decree-amount to 
be withdrawn by decree-holder on furni- 
shing security— Amount deposited by 
judgment-debtor into Court pursuant to- 
Failure of decree-holder to furnish security 
and to withdraw— Reversal of decree in 
appeal — Restitution on-Interest on amount 
deposited into Court-Right to— Judgment- 
debtor has. 55 M 1025=63 M L J 383=36 
L W 504=139 1 C 348=1982 M W N 1044= 

AIR 1933 M 33 (2)=! R 1932 M 661. 

—An attaching creditor of sale pro- 
ceeds, payable to a vendor decree -holder 


04) E.xecutiof!, XContd) 

not being a party to the? decree in exe- 
cution of which the »ile took place iso.r 
to an application for substitutinn as a 
vendee of the decree holier, is not a 
representative of the said vendor decTtee- 
holder wiihin the meaning of S 144 of the 
G P Code. 2.) 0 L J 360=31 i C 375. 

— An order under O 21 K 00 C P 
Code refusing to set aside a sale held in 
execution of a decree was reversed on 
appeal but the auction-purchiser was not 
made a party to the prccceclifigs for 
setting aside the sale or to the appe d 
therefrom. The judgment-debtor subsetpi- 
ently applied for restitution agair st tise 
auction-purchaser Held, that S 144 of ihe 
C P Code did not in terms app^y, as no 
decree was varied or reversecl but only an 
order under 0 21 R 90 w.is revt i’seal on 
■ appeal 41 Mad 467=47 I C 628. 

— On the 4th November 1901, a decree 
was passed by trial Court awarding posse.s- 
sion of certain lands to the pit!’, whu 
obtained possession in execution of the 
decree decree was on appeal by the 

applicant who was then a inim>r, amended 
on the 17 th August 1901 by excepting fi\ m 
the decree two of the S irvey numbers. 
The Survey numbers, however remained 
in the plff’s possession. Th(3 appiiunt 
attained majority on the 1st October 1912; 
and on 4th August 1914, he applied, for 
delivery to him of tne tw .> excepted Survey 
numbers. A question having arisen whetlu-.r 
the application was within time : — 

(1) that the application wis within time, 
for it was virtu illy an nppiu^atioo for the 
execution of the appellite decree amending 
the dicree of the first court (2) that an 
order under S 144 of the C P Code being 
an order in execution of a decree of the 
appellite Court fell within the purvicnv 
of S 6 of the Lirn Act, and was sived by 
its provisions. 41 Bom 625=19 B >in L H 
638=41 i C 238. And see 3 M L J 258: and 

5 C W N 287. 


( I5 ) Evi/ence. 

—The object of S 144 C P C is to 
restore the status quo ante, which mitdit 
be done after taking evideiice if necessary. 
The statement made by a partiti m Commis- 
sioners appointed in a suit in his rep u-t 
as to prior possession is not conclusive. 

55 I C 356. 


(16) Ejectment suit 

““ Landlord and tenant— Ejectment decree 
reversed on appeiii— Restitution and com- 
pensation on Tenants' remedy — Applicatio!! 
under S 144 Oudh Rent Act. 1886, H li’B 
( 9 ) ( c ) see 16 R 0 503. 
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C. P. G ( 1903 ) SEC. 144 (Gontd) 

( 16 ) Ejectraeot siilt (Cow.cy) 

—In , a , suit . for e jeotmeiiti the, iaricl lords ■ I 
obtained a decree as|unst their tenants. The 
tenants were ejected trom their holdings 
Subsequently, the decree was reversed. Some 
of the tetiiJits applied to the Asst. Collector 
for restitution of „ poesessionc under. S 144 
(2) of the G lAGode. In view of various 
facts he ordered them to be restored to a 
portion of the original area from which they | 
had been ejected. The order was atlirmed by j 
the Commissioner, The pUfs. then sued to j 
recover the whole of their original rights, j 
Held that the suit was not raaintaiuable | 
17 A h J 174=49 I. C 721 . and see 19 M ,L ! 

T B36=34M C 2. i 


( 17 ) Exparte decree. 

— Strangers to decree or order sub- 
sequently reversed or varied-— Rights or 
benefits acquired by — Interference with, by 
an order ror restitution— Not permissible. 
68 G 1G70=A I R 1932 C 29 (32-4)=1932 Or 
G 66=35 C W N 483=134 I C 906. 

— Exparte decree — Sale in execution | 
— Decree subsequently set aside— Retrial i 
ending in pUf’s favour-AppIication to set I 
aside, see 20 Bom L R 925=43 Bom 235=48 ; 

I C 130 

— Exparte decree —Possession obtaiiied 
pursuant ' to— Restitution of, on setting . 
aside of exparte, decree and eventual 
dsmissal of suit on rehearing— Application 
fo.r, under S 144 (2 )— Maintainable if not, 
.because decree not reverse by a superior 
Court, (J'uaere 58 C 1070= A I R 1932 C 29 
(31)= 1932 Cr C 66=35 0 W N 483=134 

I C 905. j 

—The x>laintiff abtained on 27-11- 

1915 an exparte decree in the Poona Court 
which the defendant applied to have set 
aside on 25-3-1916. On the 17th April 

1916 the piaintitf recovered possession of 
the property in execution of the liccree ; 
The exparte decree was set adde on the 
1st July 1916 and tiie suit transferred to ; 
the HaVeli Court for trial. The defendant i 
applied to the Poona Court for restoration i 
of the property but tlie Court dismissed I 
the application on the ground that the I 
application should have been made to the ! 
Haveli Court as the Poona Dourt has no i 
jurisdictioij to entertain if, Held (1) tint ■ 
the defendant, who applied for restituii<.jn, 
was entitled to have the property restored ■' 
to him when the decree under whien the | 
plaintilf got possession had been s«t aside, i 
and (2) that the Poona Court which oricib i 
naily passed the decree, had jurisdieUon ! 
to entertain the application. 44 Bom 702= j 

22 Bom L E 403=57 I C 05 i 


C. P. C, (19081 SEC. 144 (CWd) 

(IS) Ifilierent .power 

-^A Court has arj inbere'.t rlyld 
irrespective of this section to nrdcr 
tntion- 14 Calc , '484; 21 Cal 989; 6 Cab* 

W N 7!2 see also 21 G B J dil'J'l I C 49 
and 54 I C 664. and 2 Lab I J 207. and 
■ 15 C L J IH7=M I C 45fi, 


(Hj Interest 

— -The reward of interest is mnter.ijly 
speaking a matter of court's discreUi ci 
except where by the law it is nude nSdi- 
gitory. it is a rule, of law tlut wbri-o a 
paTty has w ro n g 1 y tu k » * n fr » m t i i c ' ‘ a u c 
money depo.sited in court by. his opp •Mt.ui 
that court has itjherent power lo a 

refund of the amoiait wiih intcre'sT 11 
484,. 3 B. 42 foil. 13 Bum li R 259=:r> H 

255=10 I C 

— A party in whese favemr an order 
directing payment of costs is made under 
a decree subsequently reversed _ is entiC.ed 
to interest thereon. .L R 3 P (J 465;^ 3 C 
.151 distinguished. [8- All 262, 20 W R 49 
referred to 63 1 0 513, fol!ou*edj A i R 
1931 Mad 561 (1)=61 U h d 34=iud Rail 
(1931) Mad 592=33 L W 618=UI I C 832. 

—Right to interest by way of rcfsli- 
tution — Costs of suit— Deposit hi Court of 
amount of, as a condition of stay am! 
withdrawal ■ thereof by decree- holder- 
interest on amount by way of 1 ‘csl.iiutimi 
■on reversal of decree in at»pea! — »l 
-debtor is entitled to. 137 I C 2l‘4=i, R 

■■ 1932 C 390= A 1 .k 1932 C 313 Ml 5). 

— W.here no i.nterest: is awardin'! by 
the - decree the Court has ^ y.u juw»t 
to grant interest or damages in litm <d‘ iaP'r- 
est by w.av of restitution. A f R 1921 Ibu.g 
275=3 Bur L J 58=82 I C 42b 

— Al u’tgfige-decree varied un appeal — 
Interest at a sutUc.ieni rate may l.n* snle 
situtm.! for prolits, enjoyed l>y pef'^on in 
possession under ori^bsid d«rrn,a? duritrg 
the period between tii.s exerutiofi of tlie 
iirst CourPs decree and his giving n it me 
of deposition of additional aiiu'ninf In a 
suit for redemption of a Kaaom tin* 
defendants are tmt enfitled to r 

possession which the plunull had nkoc 
in pure^uanee of the decree ol* trial 1' art 
simply beeause tlm asinmni of coasp" U'-i- 
tion for iur-rovefiients wis ifc'r»':i<cd o. 
appeal, A f H 1924 Mad h7=i8 L ;*>i- 
(1923) M W N 5t)H=33 .\| U T 45 |H 

45 M L .1 323=71 I C tOlf. 

— Restitutrm on revmwal of a dccrea 
means re-t u’iiig benelR under erruip'uire 
decTee-lnierest from date of drpnMt lo 
date of refund iscotisequimtial redef wheji 
decreets reversed. Deposit of dmr4;!d 
..mount in Court— Object i o: 
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C- P. C. ( IMS ) SEC. iU (Cofitiy 
(19) Interest 

restriiiiiiiig decree-holder from withdrawal 

irm’f ’•eversed in 

Ste ‘ gi'auted from 

date ot reversal. A T R 1929 Pat 593=rnd 

Rul (1930) Pat 023=126 I C J8J. 

,„t; 1 varying decree in appeal and 

wilVft”"? Court can 

award interest though not provided by 

w 4 577=(1930^ 

T W ere /,n ''^‘8=53 M 708=31 

L W 2fa2=Iad Rul (1J30) Mai 463=123 I 

C 47. 

reversal of decree in Privy 
touneil-lnterest should be allowed on 
■rr?; tobe paid back on reversal. 

I R 1926 Lah 488=7 Lah 232=8 Rah L J 
338=27 P L R 400=93 i: C 954. 

none l: „ Court and 

none i.s on such money deriving benefit 

iQ?“ p’* 01 payable. AIR 

19_j Rang 215=4 Bur L J 68=3 R 251=89 

I C 603. 

in a suit for return of earnest 
for breach of contract 
** decree against 
defendants Nos. 1 and 2 went in appeal on 
ground that he was entitled to spectfie 
^ contract against defen- 

dant bo .4. Pending the appeal defendant 

Ld '^hich 

Nns 1 fi against defendants 

the J plaintiff succeeded in 

me appeal. On application by Defendants 
b?erAr ^®«tit*ition and claiming 

Money paid in Court 
Held, that plaintiff could not resist the 
claim though he a-quired no benefit from 
the money. AIR 1925 Bom 313=27 Bom 
L R 485=87 I C 713. 
granting restitution interest 
i allowed in the 

4 f w ^qoi^a®!®. n?* disallowed in appeal 
A X R 1921 All 241=19 A L J 771=3 [j p 

R R (A) 126=63 I C 513. 


"396 


( 19-a ) Limitation 

s restitution under 

s%?v3^ "iS 

Airt. lyi and not by Art 182 of fiio r v* • 
tation Act. The time for makL sLh “„'’ 
applietion runs from the date of the decree 
which for the first time gayfa tifht 

1^!***=*'®“ applicant and not from 
the decree of last appeal [ 56 C If 

followed ] 35 C W N 1294 
—bait for possession decreed and 
possession delivered defendants appeal to 

Defendants- application for restTtutTon 


C. P. C. ( 1908 ) SEC. 144 (Contd) 

(i9-a) liniitation (Contfi) 

and possession re-delivered. Further upplt- 
cation for ascertainment of mosne profits 
ra.stituti.in and for recovery 
r in ?HH 4 applicable is Art 181. 

puter. troin the date of the final decree 

nit tb7t“of^ ®® Court and 

rb.ht^tiv* ^ the first Appellate Court; the 
Drofiti ^ asoortairiment of mesne 
profits did not accrue until after delivery 

794-10'p‘*'?’t fq ^ ^ 

/J4-1U F L T 49c: Ind Bui (1929) Pat 156 

■ ^ .. ■ =114 I C 476. 

under s. 144 is one for 

f. passed in appeal— It 

IS governed by Limitation Act, Art, 182. 
AIR 1931 Oudh 51=7 OWN 1153=Irid 
Rul (1931) Oudh 126=130 I C 78. 

• f. Decree of trial Court was reversed 
appeal but the decree was execut- 
ed in the meantime and the first apiiellate 
decree was affirmed in second appeal- 
imitation for application for restitution 

OWN 971=:c6 c 
eirlnd Bui (1929) Cal 527=117 I C 543. 

—Per Mukerji, ^ J, — An application 
made to obffiin restitution as per order 

bvArt^fiT'*"! in Couue^il. is "goverl"] 
oy Art. 18d not by the nenerai and 
omnibus. Art 181; A I R 1928 All 293--.50 
A 7t>7=26 A L J 687=112 I C 876. 

. i4a—A“ application for restitution under 

s. 144 IS not an application for esocutioa 
but a miscellaneous application, and is 
governed by Art. 181 Limitation Act A 
I R 1926 Lah 685=96 I C Vl 
—The period of limitation is three 
years for an application for restitution! 
Time for restitution begins from the d ite 

® second appear 

which affirms the first AppS 

Court’s order reversing trial 
I decree. A I R 1926 Caf98i:92 I C 960 
i -Section 6 Limitation Act applied 

r° 1 ?“'^® under S. iqq. ^ 

I R 1926 Oudh 199=13 O L J yai-i 

Luck 40=3 OWN 65=92 I C 23 

. r“^®^ P®-® Sahay, JJ._An’ 

application for restitution is governed bv 
Art. 181 and not Art. 182 Per Roa! t 
principle there is no reason why an 
application for reststitution should nof he 
treated as an application for execution 

such an appheatiou is therefore go^r. ed 

by Art. 182. AIR 1925 Pat i-a t> i 
371=5 P L T 145=(1924) ptt sf=78 I C 2do! 

c T for mesne profits under 
execution, and when 
the decree is reversed a right to aZlv 

uah 166=5 Lah L J 889=76 I C 501? 
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c. P, c. ( I f §8 ) SEC. Hi (Cmitd) „ 

. (If-a) Llfiiitatlon. (Cowc 

: /--PlaintiffsTCcessful' io .first. Court 

— Defeadaots' ..successful .in decision on 
remand, by v A'.pp.eiiate Court— For an 
a..ppJieatio..o. for ^ restitution starting poiiit . 
is . the V '.date of .latter decision and not of 
the .o.rder .of . remand. A*t 111923 Nrg 
10:1=18 N*L R 200=76 I C 25l. 

— A judgment-debtor applied for 
.execution ' against the, .decree-holder, 
transferee . and certain other persons and' 
was. .successful.' ' ' The purchiser then 
appealed and the order was set aside the 
iudgmeni-debtor then made a second appli- 
cation for restitution against the decree- 
Iioider for loss suifered by him on account 
of the sale Held, that it was a continua- 
tion of the first application and so not 
time barred. 19 A H J '549=3 U P L R 
(A) 91=63 I C 184. 

— A.n application for restitution is 
an application for execution under the 
present Civil P. C., as it was under the 
old Code, and is governed by Art. 182 of 
the Limitation Act A I R 1923 Pat 371 = 
(19'23) Pat 1=2 ■ Pat 277=1 Pat L E 338 * 

=72 I C 912. I 

. — An application for restitution can- 
not be treated .as anything else than an ! 
application for execution of the decree of.j 
the ■ Appellate C^mi’t and hence is govern- 
ed by Art, 182, Limitation Act. 'A I R ' 
1921 Bom 67=45 B 1137=23 Bom L H 

480=62 1 C 233.. 

— S. 144' is not to be narrowly con- 
strued so as to restrict its application; it 
wis enacted with a view to shorten htiga- 
tipn and afford speedy relief and it applies 
even for re.ititution of property taken by 
force by decree-holder on the strength 
of the decree. S. 144 is not limited" to 
restitution of what may be technically 
described as mesne profits; and if an 
appropriate order for restitution is made 
there-under no question of limitation 
arises. The Court will not, in the in- 
terests of justice, be astute to force the 
parties to a separate suit merely to jillow 
the question of limitation to be raised 
in a case of this description. IG C L J 

135=1710121. 


( 2S ) , Juflsdlctlofi , 

—Duty of. Court •in respect of resti- 
tution— Does not arisj under S, 144, but 
is inherent in the general jurisdiction of 
the Court, AIR 1932 C 29 (311=1932 
CrC 66=35 U'W N' 483=58 C 1070=134 

« C 906, 

—Insolvency Court— J udicatiori of 
—Receiver distributing assets under an 
order of the Insolvency Court— Order set 


C P. C. { 1908 ) SEC.. 144 (Coni^d) .; 

(20) Jurisdictioii (Co?dd) 

aside on appeal— Fo.wer to order refuini 
under this sectiem. A L li 1933 A 4 2= A 
I R 1933 A 117=143 I C 330=1 K 5 A 
230=1932 A L J 1095. 

. { 21 ) Mesne Pra'flts, 

'—Decree-holder piirclniHcd proper! }■ 
in suit at sale— Sale cotOirnied chirim**' 
pendency of appeal by judgnjcni-debOir 
. —Possession gran1fc<i to dccree-hohii'r— 
Appeal . comproinised— lit,-cret'*hidder 
agreed io give' pos.session rcia'-'qd of 
instalmen t from judgnient-de bto r— .1 n .-t a h- 
merit paid but possession not transh:rr»‘d 
— Application by judgment-uebtor lor 
mesne profits from dare of tU;iiver\ fd‘ 
possevssion by way of rvstitntion. A I E 
1930 Cal 89=56 C 550=ind Rul {l\m} Cal 
87=120 , I C 807. 

— On a suit -for^redemptioii of four 
items of mortgaged property a decree for 
redemption of the tliree items on depo- 
sit into Court of balance of . mortgage- 
money by mortgagoi was |?asscid — .llort- 
gagor after such deposit tiled append for 
redemption of fourth item arnl appeal 
was decreed and application under s. Ml 
for raesne^ profits wa.s filed— MortgjigfU’ 
not being in posse^siori that item at 
! date of trial CourPs duerce, s. Ml did 
not apply— Under s. 47, application muh-r 
s. 144 was allowed to be converterl in- 
: to- plaint. A- I li 1031 Bfad 81=(l93:'r| M 
W N 1245=00 M. L J 219=33 L W 259= I nd 
' Hill (1931) Alad 371 = 130 I C 451. 

— Suit for ejtctuic'iit decree.d ami 
possession obtained in c xecu; ion— Decree 
finally reversed— Properly leasid in miaie 
time to third persons— Applicatiur^ nnide 
under s. 144— Possession vnn be r‘‘C«»vf; rtd 
from the third persoiis jUid it.esne prolbs 
from ejector only. A. I E Pd29 Chu fesr,- 

Iiid Rul (1930) Cal 489=125 I C 1115. 

—Suit under •(). XXI, r. 103. fer tho 
claration and possesshuidemfed appli«.‘af dm 
for mesne profits does not lie lUidcr s., Mb 
A I R 1927 Blad 898=39 M h 1’ 94=27 i. W 

188=101 I C im. 

Order for mesim profits, after di'c- 
ree, is not .. one for restiiutinn under h 
144. : An executin.g Cmiri has ample |«nvcr 
to -make an order ^ to prevent what would 
be essentially a miscarriage of lU.-^tlce and 
a separate suit is not ncccMsarv A I It 
■ 1927' Lab 3lite28 F h 11 178=101 I C 128. 

— Whe.n money— decree is reversed 
pdgment debtor is entitled to mesim pro- 
Its for the period durirjg which the 
decree— holder auct ion purchase r reaia i ijcd 
iu possession plus iaterest then on. -as * 



c p. 
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C, ( i wg ) SEC. 144 (0^/(0 
) ^c$m f‘fQilt$ {('onUl) 
c pnid to the auctioneer 

li 1‘J24 Uh 486=6 


Lah L J 142::80 I 
C Mb. 

—An order awarding mesne profit is 
not <on,st qnentiai on an <vrder of remartd 
when the question as to whether the per'^on 
in poshression under the decree of the first 

< ourt wis riuhtly in possession is yet to 
lie decHied. An upplioution for mesne pro- 
fits would be in ihat case preu'ature and 
lirnirntion will st; rt only when it is deci- 
•ded that possession is wrongful AIR 

Krg R)l=18 JS 1. R 200=76 I C 255 

— Where pending an appeal by judg- 
ment-debtors execution was stayed on 
furnishing security for mesne . profits. 
Htrld, that the decile-holders could recover | 
mesne profits in execution proceedings ; 
agaiuNf the judgment-debt »rs and a sepa* | 
rate suit is unnecessary. The t'ourt could | 
oiaho' Tvstitution in a cise of this sort on i 
dismissal of the appeal 9 Lah L J 207. 

— Decree for redemption against mort- ! 
gagee with p)ssession reversed on appeal | 
— Mortgagee’s- applicition to first Court for J 
recovery of mesne profits for period of ! 
disp issession in execution — Duty to award 
mesne profits. See 38 xVil 163=43 I A 43 ; 

(P C)=J3 I C 505, I 

—If a decree is reversed in appeal, j 
the successful party is entitled to have i 
restitution of all that he had bs-en deprived ! 
of under the decree reversed including the j 
profits accruing from property the posse- 
ssion of v\hich he had been deprived by I 
the other party. 5J I C 119. ; 

— When in execution of a rent decree, i 
the landl'-rd decree-holder purchased the • 
I^roperty and settled it with another tenant, | 
and the decree was subs« queritly set aside | 
at the instance of the tenant judgment- 1 
debtor. Held, that the tenant judgment- * 
-debtor was entitled to possession as against | 
the tenant settled by the decree-holder I 
purchaser, under S. 144 of the C. P. Code i 
as well a.s to niesr.e profits for the period ! 
he w IS out of possession against the hand' ' 
lord decree-holder 29 0 L J 499 F(4: 24 
0 W N 5j3=2'J C L J 486=51 I C 959. 

—Stay order conditional on furnishing 
security for mesne profifcs—Appea! of the 
objectors in which stay order granted acce- 
pted though ultimately the objectors failed 
—A notion purchaser whether entitled to 
mesne profits under S 36, C P C or by 
wav of restitution— Appeal from the ordtr 
allowing mesne profits whether competent. 
A L R 1933 L 371=34 PUR 938=A I R 
1933 L 485-U6 I C 301. And see li 0 C 235. 

—A judgment-debtor on reversal of 
an execution sale is not only entitled to 


C. D C f 1908 ) SEC 144 

(21 i Mesne rrofits. (Gr//c/d) 

bo restru’etl to posse.ssion of the properties 
sold in execution but also to a refund of 
the profits which have l)ee!? or might have 
been collected by the decrce-holdt r auction 
purchaser during the period he was in 
possession. He is* entitled to set off such 
rnesne-profiis against the decretal amount. 

15 C L J 187=14 I C 456. 


(22) Money taken in execution. 

— Restitution of money paid under 
decree subsequently reversed on appeal — 
Ri^hb to apply for — Money paid not by 
i'ldgmi nt-debtor but by third party dab 
udng in his own right property at f ached 
in execution of decree to get it releised 
from attachment. The question depends 
upon, whether the money piid Ui the dec* 
ree-holder wis money of the judgment- 
debtor or of the the third party. If the 
th'rd p-iriy, in order to have a clear title 
to his property, paid money to the decree 
-holder, the judgment-debtor has no right 
to recover it. 1932 A L J 724= A I R 1932 
A G09=A I R 1932 A 1027. 

— Money not paid in time due to 
holiday.s — Lower Court cancelling pre-em- 
ption decree-possession given to vendees 
—Decree restore I by High Court— Appli- 
cation for restitution — Attachment of a 
portion of pre-emption money— Effect of 
—Nevertheless pre-emptor entitled to 
possession. A L E 1933 L 835 (836)= 
AIR 1933 L 791=144 I C 605=1 R 6 L I. 

— Pre-emption money depnsited--De- 
fendani’s appeal— Stay of execution - Plaintiff 
to receive interest at 10 per cent— Defe- 
ndant withdrawing pre-emption money- 
Decree reversed oriax>peii— Plaintitf entitled 
to 6 per cent interest. AIR 1933 A 259 (270), 

— A judgment-debtor from whom the 
assignee of a money -decree has realised 
the deert tal amount in execution is entitled 
to recovt r it back from the latter on a 
re versa,! of decree in appjsal, even 

th )OLjh. the a'isiguee w is n >t bro ight on 
reor.l in th,i appeal— 23 M 20 ». f.jliowed: 
21 A 28L dissented from. 23 M h J 513 
=38 ]Mad36=(I9i2) M WN 1152=17 I C 420. 

, —And see ' 17 82 


(23) Parties 

—Section applies to nominee of 
decree-holder to whom decree amount is 
paid pending appeal on his executing 
security bond for refurid of amourit on 
reversal of deeuee in appeal. 34 B 

L R 379 (380). 

i. — Party s. 144 includes re- 

presentative of 'a' party, 33 P L R 673=A 
£ R 1932 h 527|138 I C 260=1 i 1932 I 451. 
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C Il c. ( IfOS );-SEC;-|44 

(23) P-arties' {Goneld) 

— Person agaiiis.i whom ' ..restitution 
claimed — ^Kepreseruative of—Property mor- 
.tgaged by- .decree-holder ' to secure refur?d 
of decretal amount paid out to him-— Sni> 
seque.nt . nio.rt- . gagee .fro.m .him o.f purchaS” 
ing'.Uie property in execution of de.cree 
obtained , on foot '. .of his oiorigage—Bepr- 
eseiitative. of "decree- holder from whom 
.. reatitiitioo.. olaimed is. B8. P L K f)73=A '1 
B: 1932 '.L... 527. <529>. 1,38 I' C 260=1 

. ^ / . R-.l:932 I 451, 

, ^.,, Siibstrtiited parties ii,i ,P C -appeal- 

liestitiition. as betwee'n, of costs of courts 
below paid by one of original parties to 
the other pursuant to decree of High Court 
oa appeal— Amount not paid by substituted 
party claiming restitntioi, and not received 
by substituted party a?]ainst whom restitu- 
tion claimed K) R 480 (484-5)= A i R. 

1932 _ R'.148=A L R 1932 R 356. 
S. 144, C P 0 refers to the parties 
to the erroneous decree but not to third 
who were parties neither to the 
objection proceeding nor to the proceeding 
on appeal. The question of restitution as 
against such third person does there- 
fore fall. within t,he' purview of ^ S. 144. 16 i 
. 0 C 225=21 I C 570. I 

. . ’A person who did not enter into ‘ 
possession of J-he property in virtue of a ^ 
decree, in- his favour , cannot be made 
liable to pay mesne profits l)y way of ^ 
restitution, 4j I £ 23. 

— Evenjo a case which does not i 
come iinder a 144, C P Code, the Court i 
can and will mak.e restitution for the I 
wrong done to a party by reason of 
Its erroneous order. 61 P It 1917=9^ p 

WU 1^17=41 I C 910. ^ 

V\ here an asj-ignnier 1 has taken 
place e^^en after the appellate decree, 
which IS the basis of the claim for, 
[restitution, the assigme is entitled to 
p of R 144 of tie C P Code. 

Parties in fe. 144 do not mean only persons ' 
impleaded as ]KiriIes at^ilic time 
of the decree of the trial Court Imt in- 
clude also their represantr.tives whether 
by as.signment or devolution. (1918) Pat 
243=5 Ihit L W 141=46 ! C 465. 

1 erson^ entitled to restitution 
under— Party in posses.sion deprived thereof 
under decree suhsiaiuentl’y reversed on 
appeal Death of — {8on of tir;t partv enti- 
tled to restitution on, where there' is no 
proof that the <.[ thv, deceased 

terminated with his death 137 1 C HU 
(2)=1932 A L J 239=1 R H'32 A 265= A *' f ’ 
B 193 2 A 239= A L R 1932 A 7. 

(24) Partition Decree. 

Vi here _ a ] preliminary decree for 
partition IS set aside mi ;t})p<-al, the final 
decree which may have Ijcen passed penci- 

dl. {%) HU 


C. P. C. ( 1908 ) SBC. Hi (Oonid) 

(24) Partition Decree (Conc/rf) 
ing the appeal from the preliniioary decree 
becomes inefteotive. Consequently, a party 
from whom any money has been leviea 
under ^ the final decree so rendered in* 
operative, i'a entitled to restitution of the 
amount from -the .party who levied it 011 
the basis of the final decree. 27 C h J 

451=43 1 C 775;. and see 100 P i 1876. 

■ . (25) P-esse$sion. 

— Dnder B 144 0 P Code where a 
decree-holder gets possession of the pro- 
perty decreed to him otherwise than by 
executing the decree hut under colour 
thereof and that decree is set aside on 
appeal the opposite party is clearly entitled 
to be replaced in pos.session. 42 All 568=18 
A L J . 729=57 I C 141. 
i _ —In a' suit to recover joint posses- 
I sion of the water of a well the plaintiff 
I got a decree and in execution of it was put 
I into joint possession with the defti. The 
I defendants having appealed the lower appel* 
i hite court reversed the decree and dismiss^ 

I the suit. In execution of the appellate 
I decree the plff was deprived of joint 
i possession of the water of the mail. On 
I piff’s appeal to the High Court, the appe* 

I Hate decree was reversed, arid the decree 
I of the trial court restored. He next applied 
; for restitution J,»y way of compensation for 
: the los.s of the joint enjoyment of the water 
; during the period during which he was 
; deprived of it in virtue of the appellate 
; decree. The lower courts dismissed the 
i application on the ground thai it did not 
I fall . under S. 144 o,f the G P Code. Held 
by Heaton and Bhah, JJ: {‘Reaman J. 
dissenting) that the plaintitfs application 
was clearly within the scope of R 144 of 
the C F Code. 43 Roin 433=21 Bom L 11 
157=50 ! C <15. See also 4J Bf’uii 4f2. 

(26) Powers and duties of Court 

^ —The powers of the Court to grant 
restitution is not confined to cftHCs under 
S. 144 G P C nor B 144 is ccMifiri-ed ■ to 
crises where tlie decree is varied or raver* 
sed in appeal. Where a (hmree was passed 
by the High Court in a partition suit, giv* 
ing liberty to reopen th© decree in the 
light of orders that may be pisseil by tlm 
Board of Revenue in certain commutathin 
proeat dings and where the High Ouri 
varied the daeree siibs^upientiy in, the lighi 
of the onlern of the Iburd <d‘ Heveuii©, 
Held, that the executing Court am aware! 
full restitution under B. 144 or I5| G p 0 
even ilmugh tin; ease did not mttm strictly 
within B. 144 A LR 1931 F 30=14 F L ? 75J. 

— Restitution— Grant of H, I44 not 
exhaustive of ail caseH— Inherent lowers of 
Court ^ under H, 151— Moneys reftlised by 
exeat I ion sale slmred by rival decree* 
hedders— Bale Bubsequently get as id© for 
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f. C. (ifis) SEC, 144 . , :i 

(M) Piwers and Pnties of Court (Qontd) . 

want of Haleablo intemt to jnclgment- 
(iebtor — Court ban inboront power to order 
restitution by way of compelling decree- 
holders io refund money. A L R 193B A 
B2 (64-5)=55 A 221= A 1 B- im A 218=144 
1 G 492=1 R 5 A 4B8=lf3l A L d 60. 
see also 6 L W 568=42 I C 513. 

—Under s. 144 the Court makes orders 
necessary for ends of justice or to prevent 
abuse of processes of the Court. AIR 
19B0 Fat 47B=11 P L T B61=Ind Rul (lOBO) 
Fat 555=125 I C 771 
— B, 144 does not deal with restitu- 
tion only. It covers a case of party entit- 
led to a benefit by way of restitution and 
empowers a Court to do justice to the 
parties to the suit. AIR 1929 Lab 657 
rind Rul (1929) Lab 741=118 ! C 381 
— Power of restitution is not limited 
to s. 144. On all cases where the parties 
have invoked the aid of the Court and 
the Court has recognized a certain transac- 
tion on the basis of an existing decree, 
then, if that existing decree is set aside 
on appeal, the Court may order the parties 
to be restored to the position they would 
have been in, if they had not taken action 
under the existing decree. AIR 1927 
Lah 6B5=I03 ! C 657 
— Apart from s. 144, restitution can 
be granted under s. 151. AIR 1926 I/ah 

685=96 ! C 804. 
- — The jurisdiction as to restitution is 
not limited to s. 144 it can also come under 
the inherent power of Court under Civil 
Procedure Code s, 151 AIR 1924 All 718 
=4G A 767=22 A L J 67B=L E 6 A 559 
Civ=84 I C 75 see also 75 I C 858=A I R 

1924 Lah 583. 

—The Courts have inherent power 
under s. 151 to apply the principle of s 144 
even in cases which do not come strictly 
within the terras of that section and to 
order restitution. A I B 1925 Mad 365= 

83 I C 138. 

—Court can also order restitution 
under its inherent power to do what is 
right and proper under the circumstance«t. 
Where the Court executing the decree 
delivered possession of the property in 
dispute to^ certain persons and ihe High 
Court decided that the inter pretation put 
oh the decree by the executing Court 
was wrong. Held that, that being so, the 
Court had complete jurisdiction to restore 
the properties to the persons who had 
been in possession originally. A 1 R 1921 
Pat 800=5 P L T 553=78 I C 310. 
—The power of a Court to gran t 
restitution is not confined to cases covered 
by the provisions of s. 144 but under that 
section, read with s 151 may be extended 
other cases. A I B 1924 Lah 583=75 I 

C 858. 


1914 

*^404 


C. R. C. (1908) SEC. . 

(26) Rowers and Duties of , Court (Contd) 

—Per Das J— Execution presupposes 
a decree or order capable of being carried 
into cdfect; restitution presupp'^ses an act 
of the Court, which has done an injury to 
the suitors. Execution will issue as of 
course; but in case not strictly within the 
letter of s. 144 restitution is not a matter 
of course but depends upon the discretion 
of the Court and will be ordered only 
when the justice of the case calls for it. 
The jurisdiction as to restitution bears 
only a superficial resemblance to the jur- 
isdiction as to execution. The jurisdiction 
to order restitution is inherent in the 
Court and that it flows, not from any 
power which it may have to carry into 
effect the decree or order of the Court, 
but (rom the recognition of the duty which 
it owes to the suitors to take care that no 
injury is done to them by its acts. AIR 
1925 Pat 1 (F B)=3 Pat 371=5 P L T 145= 
(1924) Pat 33 (P B)=78 I C 200 Over lut- 
ing 1923 Patna 371=72 I C 912, 

— A decree-holder purchased property 
in execution sale. Subseqnently, it was 
agreed that the sale should not be con- 
mfirraed, if by a certain fixed date the 
judgment-debtors paid Bs. 1,313 to the 
decree-holder. One of the Jadgment debtors 
paid two iiistalmenis of Bs. 317 and 230 
respectively within the time allowed and 
the rest was not paid. The sale was there- 
fore confirmed in full satisfaction of the 
judgment-debt, the Court overlooking the 
fact of retention by decree-holder of the 
two sums paid by the judgmeot-debtor. 
The judgment-debtors then made an 
application for restitution of the tiro 
sums. Held, that .the judgment-debtors 
were entitled to a refund of that amount, 
that a regular civil suit for the purpose 
would not lie, that the case was not covered 
by of s. 144 but the execution Court could 
in the exercise of its inhereiit powers 
under s. 151, make an order for restitution 
with a view to do complete justice between 
the par ties.', A I R 1922 Cal 28=26 C W N 
408=35 C L J 53=64 I C 864. 

—The provision of s. 161 ipay be 
taken as a guide to determine as to when 
an order for restitution may be made to 
restore the parties to the status quo ante 
to do complete justice. A I E 1922 Cal 
28=26 OWN 408=35 C L J 53=64 I C 864 

— The discretionery power given to a 
Court by S. 151, C. P. Code cannot enlarge 
the scope of section 144 C. P Code, and 
cannot convert an application for a relief 
which has nothing to do with restitution, 
into an application for restitution. 4 L W 
^ 4(K)=I4 I C 774. 

—Under S. 144, of the C. P, Code, 
1908, the court may in its discretion award 
such interest as it choses, and the fact, 
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( 16 ) fdwers and Dalles, of Canrts (Ooncld) 

.. that the principle only, is secured by the 
bond executed under the order of the 
court at the time of the withdrawal of the 
sum originally decreed does not affect 
the liability of the person order to make 
restitution to pay interest in accordance 
with the seciion. 2'Pat^,|j J 149=39 I C 22* 

— Power to decree interest on cost- 
iudgment-debtor liable to refund, see 20 
0 C 327=43 ! C 331 




( 27) Pflnciple of restitution. 

—•It is the party who is entitled to 
restitution who can apply to the Court 
and claim the help of the Court in the 
matter, it is for his benefit that the provi* 
siou is introduced. The restitution must 
be such as will put the parties in the 
position which they would have occupied 
but for the wrong decree. The party who 
is to be assisted by Court must be put 
into the position which he could have 
occupied but for the wrong decree. It is 
no answer to that provision to say that 
it cannot be given effect to because the 
other party happened to gain no benefit by 
the wrong decree or order which had been 
made. 35 M 1025 (1029-30}=63 M L J 
383=30 L W 504=1932 M W N 1044=139 
I 0 348=A I R 1933 M 33 (2)=l R 1932 

M m, 

—Appeal by defendant— Stay of 
execution conditional on his paying a por- 
tion of the decree amount in Court — 
Direction to the plaintiif to withdraw the 
amount on furnishing security— Failure of 
the plaintiff to withdraw amount— -Decree 
reversed in appeal— Defendant entitled 
to recover the amount deposited with 
interest from the plaintiff. ALE 1933 M 
889= 139 I C 348=55 M 1025=30 L 5C4= 
63 M L J 383=1932 M W N l0i4=A I 8 

M 33 ('2)‘ 

-A claim under S. 144 is govenmd 
by the same principles that apply f " ^ 
claim for money had and received 
pursuant to a decree or order of i} 
Court one party has been compeii^id f o 
pay money or transfer property in iovitifn 
to another party it would be uncoZJ 
onabie upon the reversal of tho decree 
or order that the party who had receivwj 
the money or property through thewrorm' 
ful act of the Court should be held entitled 
to retain such money or property as 
inst the party who;, had w,roi:igfulIy been 
ordered to pay It and who , was oialminc^ 
restitution. 10 R 480 (483)= A, I 'R 1^1- 
R 148= A L J 1932 8 is6, 

—Where a decree is parsed with a 
reservation as to tlic epestion ' of rest'itii* .j 


C. P. C. ',{1908) SEC. 144 (CoMd) 

(27) Principle of festitntloii (Contd) 
tion the party taking benefit of the ilecree 
: cannot object to the appiicati<Hi for resti- 
tution, AIR 1933 Cal 42=52 C L J 5fl5= 

. Ind Rul (1931) Cal 364=130 I C IJ§., 

—Sale in execution of a decree set 
aside under 0 XXI, r. 90 judgment-del>ior 
applyinp for restituticn and mesne profits 
decree intact and hence, s. 144 cannot apply 
such a case comes nncler s, 151 in the 
exercise of the inherent jurisdiction of the 
Court A I R. 1930 Pat 280=11 F L T 
156=9 Fat 685= Ind Eul (1930) Pat 237=02 

I c m. 

— A claimant for restitution ^ under 
a. 144 need not be a party to the suit, The 
section covers the case of a person <ieprived 
of any property or any interest in pro- 
perty to be compensated by way oC 
restitution or otherwise for anything done 
under a decree varied or reversed* A 1 
E 1929 Lab 657=Ind (1929) Eul Lah 
74l=H8 ■ rC JSl . 

—Restitution means restoration of 
parties to their former positioii before 
passing of erroneous decree tliai is rever- 
sed. A I E 1929 Nag 13B=ind Eul (1929) 
Nag 24:0=117 i C 288. 

— Where disputed property i.s in the 
liands of a Receiver such custody is for 
the benefit of the true owner- am! ros- 
titution can be ordered in favour of the 
true owner, A I R 1928 Pat 260=7 Pat 
319= I0S I C S§. 

■ ■ —Restitution, implies restoration of 
what has been lost in execution. A I R 
1927 Lab 625=8^' L ' 356=9 Lah h J 359=28 

■ Fat LE 695=104 I, C SI7, 

*— Where ...a decree is reversed in an 
appeal filed by one of the defendants 
the other defendants are also eniitied to 
apply for restitution. A .1 R 1927 Ail 182 

=fS I C Ii42.. 

-*ln execution immovciabiu property 
of judgment-debtor sold, but ou appeal 
decree set aside, only in part, and suba^ 
tantial part of the decree left skiiding 
In such case the judgment debtor was iioi 
entitled to hav 3 the sale sat aside, but was 
entitled; to restitution and could claim the 
balance 'Of the sale proceed!! A I II I92i| 

; Rang 126=5 Bur h J fiilcfS I C 817, 

■ ^ -^-'W-herc in a suit by ilic apptdlufii 
against decree-holder to set aside fiie 
thC' stranger puia-ha^er deidii^jd !,»» jidq rw 
defendant though e.vpni.^sly ifivited and 
was therefore absmiK lleid, that Iitt was 
a representative of dotreu-holder to that 
extent, that he had noti»‘e of lim «daim 
and therefore, restituijfin should bo grtnled 
e-ven as ai,^'urmt him. A I K 1921 Hind pil 
=17 B L:E 73=Hb I C VMi but Mie i| | t 

—No restitution can be obtained 
against bona fide auetiou -purchaser, 
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{IJj Principle of restitution (Co/rf,i) 

Court competent to hold tho sale. A I li 
19!!5 Lah 176=79 I C 157 
r„.. 7"^^®?® tlie appellants, purchasers iti 
Court auction, were deprived of tL r 

8ale’^^anl?’ti,”'^‘“® cancellation of the 
oMhe restitution 

vjifottki pjild 6y them which were 

the decree-holders 
he d that as under s. 144 restitution c in 
to the ^ Sranted on application of a party 
to the decree varied or reverserJ’^ iui 

' entitled to it.^ Thly 

^npt be compensated for the loss of 
their money at the expense of 00^1^7 

8““a Tu P^'^ers rn£ 

favour where 

• R ®^e“ly balanced A f 

J 308.-15 L VV 

-iS5£„S.^-;r;;S3rsiS 
p w 

oEFections-Lt set® a° it' o^appllr” 
caused by private said liunot^e M 

•u«iloii5j?ShueJ i^SraS’ot e? pm! 

&..£ \‘i,i •" a ‘tg >< “ ™ 

of the parties to suit. A I R^1925 Cal 
resHttfoVare^^n 

sulwtance execution proceedings and 

■Ttov T CourT 

J-Uey also come uuder s 47 P p n 

^and under that section suits cL hf f 
sat execution proceedings anri' ^feated 

as a suit. A 

Sr^«4l 

a'^^s' 

costs to defendants. A I R igio 
(1922) M W N 186=l(f L W / 7 

ttulHtv^if'th^d decree -holder is a 

the ide is not fSlv se7®’’‘‘®d 
property if restorabie m^iof if aside. The 
the applicant with anv Info ^.^s^ored to 
being deprived of the LofiM 
interest or with mesne « With 

not restorable, tbZriZTrl *- 

is liable to pay’ the losi 

.««. ito'r.dUKg.cs'* ■' ■•' 

possession of iht> t£ i>ofc ui 
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( 17 ) Principle of reslitufioii (Co/irW) 

ISshiSfa 

IlimNag 92=18 NLR 2U/,cSit 

Temporwv SuboHi “Pn * » 

and Vh-if Court was reversed 

Court of first ^Lume wlt'h.-iS'''' 

of s 144 -'ll ill 1 j the meauing 

under 1: GSi^^lnfApf that 
perties belonged to the Ourudwara— Oi^fr 

(7I)=A I R 1911 L 798. 

fmei nrtTf^ O". payment to the pur- 
oi.isw ot the purehaso-monev The nnr. 

af ks'tfp di:^iXwm.^ ^ 

vacate, tiU_ restitution is mide of\he sum 
ottlTeiffo^f property erroneously 

pHiigaiF#: 

g.iSS'tii'g SEir .E"fe’“S."‘ 

sta'/ft' ssvT-rrs^s?! 

meut7°S-Stldtf, 
while amendmentVei Uoffefdlf-'^^^^^ 

prooeeds ess than rf*dnr.'i/-i 

s,sr - 


(28) Pfocedofe, 


forms umlefo. xxr^fe., TZ 
ceoding,f fcfrom 

and _ the jurigmeut-del7orarf‘‘'‘tho'’f fr 
parties A 1 R i^.j , 

~n 1 i. ^ f ^ f^^d, 741=118 1 C189.: 
creo cm, ^e- ^ 

iudgiiient-ilohi.o,. i..'. ... to the 

I rilfAil f.nf 
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( 28 j Procedure (G'o/io*^/'i) . 

: *Whoro order is passed under s. 144 
that., .a pirfiy is entitled ^,to .^mesne pro tics 
— Another order determines 'amoaots and 
second order is appealed ag linst when 
appeal agiinst drsfc order is time-harred, 
first order being appealable cannot be 
attacked in appeal against second order. 

A I it 193d Lab 24:; I U j C J?0. 

— UestitutioQ proceeding not being 
one in execution, O. XLY, r. 15 does 
not apply to application for restitution, 
applicants for restitution unable to put 
before trial Court a copy of the decree 
of the Privy Councii, before the order 
trial Court had been furnished with a 
copy of that order, fher^ was no irre- 
gularlty. A1 .R 1927 Pat 208::6' Pat 262= 

102 i C 614. 

—An appeal lies from order under 
s, 151 in exercise, by analog}’, of jurisdic- 
tion under s, 144. A I R 1927 Cal 285= 
31 C W N 290=100 I C 7J5. 

— Decree reversed on appeal. Auction 
sale in executioii cauceilei. The order 
canoeUing thi sale alio we 1 by the auction 
-purchaser to become iinal. ihie remedy 
of the auctioa-purchisar was not by 
proceedings uuier s. 144. A £ R lOid 
Rang 215=3 R 251=4 Bur L J . .58=89 

I C 603 

—A bona fide auetion-parchaser , for 
value is not a party to tne suit hence an 
order refusing restitution against him is 
not a decree and is, therefore, not appeal- 
able. ' A I li 1925 Lah 176=19 i C 51. 

—An order for rateable distribution 
between rival decree-holders is not an 
order under s. 47 and is not a decree 
within the meaning of s 144. Powers 
under s. 151, Civil Procedure Code should 
be exercised when necessary for the ends 
of justice in the absence of other legal 
method of redress. A 1 Li 1922 Mad 99 = 
42 M B J 473=(1922) M W K 184=15 L 
W 421=30 M L T 178=67 i C 546. 
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C. P. C. (1908) SEC. 144 (CoMiti) 

{29i Refund of won ay or costs (Concld) 

Proper -course is application under s. 52 
and not i.inde.r. A: I R I'J.'ID Bib 39=.l!ict 
liul (1929) Bah 464=1 16 I C I9J. 

— Where the luortgage-d property is 
sold iii execution of prior mortgage-de- 
cree : and it is agtin sold in exmution of 
subsequent mortgage decree-subsequent 
sale is set aside the Court caii order re 
fund to 'auction-purchaser under s. 15 1 . 

. A X R 1926 All 214=92 C i 51f. 

— Where in appeal the pre-emption 
money is incre.ised and the decree- Holder 
fails to depodt Ih.j mdianciJ l ammnlhe 
can withdraw the deposit originally nude, 

■ : A; 1 R 1925 Bah i7/=li i C f7l. 

^ — Where a decree is set aside after 
confirmation of sale the auction-purduser 
can by application unier .s. 47 recover his 
purchise-money. A I R 1921 All 39 4=45 
Ail 369=21 A B J 2id=4 L Li A Civ 161 = 

. 14 I C aii. 

—Auction sale— Deposit of price by 
I purchaser and siibsequene discharge of in- 
I cumbrance— S do sat aside— Juig uuJtt-ieb. 
i tor oiiisi. refund dei)'.>sit paid into Court 
1 bature claiming restoration o.f posse-ssion— 

I Purchaser is not entitl^id to i..i:''.niey pud 
i for iricuuibrauca being a!i optinul piy- 
j merit giving him- the rights of the encam- 
' brance and- ■ monscquutitiy causing no 
hardship's. A 1 R 1922 P C 269=27 C W 
, N 582=44 iM 'B J 735=37 C B .1 351=21 A 
I B J 490=25 Bom ■ B E 643=1923 M W H 
I 363=4 A B.ii P C 111=18 M B W 802=49 
I I A 351=2 'Fat IU=32 B T 10=4 P L T 61= 

I 6f i C 178. 

j 

I —When an order of abatement is 
I set aside restitution of the imsts pud 
jasper Isc Court’s order of abiteuiout 
I, can be obtairietl. . A .£ E 1929 Mid Int 
; 1922 M W N '161=16 M B W 445=11 
1 - iC2ll. 


(29) Ecftifid of ai alley or costs. 

— i^erson appcaing as accused in cri- 
minal case and enmng from another 

place i.s exiuiipted Iron; arre.st— Person 
illegally arrc.sted cm get refund cf money 
paid to secure his release. A I R 1929 
Oudh 426=6 0 W N 809=lnd Rul (1929) 
, Oudh 527= H 9 i C 367. 

— Where execution proceedings ."re 
pending prior in application 
vency and no notice iiudor .s. 52 to Xlxceu- 
ting Court b} Receiver am] atraeiicd 

property is sold and dcere*--holder ob- 

tains payment and no refund is possible— 


(30) Revenue eftofs, 

. ■ ■ —Jurisdiction of Eevenue Dllicers-* 
Powers of restitution. 4 § | 415 ^ 


..(31) Successive applicalitws. 

— .Dismissal «)f jpqdi.'iiion in sai ;Hidc 
a sale does not prcv^ni- a ftLib-..e appli. 

cation. -for rustimli-m urid,.f h. 141. A 1 E 
1931 AU 6 V)=inl R i! il 9 :||),\U r.Hz 19311 
A B J 663=133 I C 612 |l). 

— Sueemssive appbraiiou for ri-BldJi- 
lion— Am res judieuia. 5 B W Mid 

78Ch=J8 I C liisi. 
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C. l\ C. (1 90S) SEC. 144 {Concm 

( 32 ) MIsceilaneouS' Cases. 

- ‘Agriculturist boiisc-*-*Eixcmpfcion 
from s.%lc— iSut coiiHnud to contractual 
debts. 17 Bom h E -962=31 I C JO-S. 

C. P. C. (1908) SEC. 145,:"- 

SynopstB, 

(1) Legislative Changes 

(2) Applicability and scope of the section 

(3) Appeal 

(4) Attaching creditor, if entitled to se- 
curity money 

(5) Contract of surety 

(6) Decree-holder whether bound to ex- 
haust his remedies against J. D. 

(7) Defences open to surety 

(8) Discharge of surety 

(9) Execution of decree against surety 

(10) Extent of surety’s liability 

(U) Filing of or failure to file insolvency 
petition by J. D. 

(12) Forfeiture of security bond 

(13) Limitation 

(14) Modes of enforcing security bond 

(15) Notice 

(16) Power of Court 

(17) Separate suit 

(18) Suit by surety to cancel bond 

(19) Suit to contest validity of security 

(20) Surety to avoid attachment before 
judgment 

(21) Surety money whether can be credit- 
ed against decree 

(22) Surety for guardian of minor 

(23) Miscellaneous Cases 


( ( ) Legislative Changes. 

■— Change Introduced by the present se- 
ction: — The cases under old Code are still 
of value bat it will be seen that the 
scope of the section is very much enlarged 
to cover cases of restitution and indeed 
all other orders made in suits and pro- 
ceedings in suits. 


(2) Applicability and Scope of the Scctioiu 

—Scope of the section is not confined 
to appeals by the surety but includes 
appeals against the surety to enforce boucK 
(1914) M W N 714=26 I C 76. 

—But S. 145 of the C. P. Code 
■&.ppUes only where the surety has render- 
ed himself personally liable for the decretal 
amount- Where during execution procee- 
dings, B handed over two Govt. Promissory 
Notes to the decree -holder’s pleader upon 
the under-standing that the latter should 
hold them as security for the fulfilment 


III 

C. C. (1 90S) SEC 145 iOoHid) 
it) Applicability and Scope 

of the Section (Co««d; 

of the decree against A. Held, that the 
case did not come under 8. 145, C« P. 
Code. B only created an equitable charge 
upon the notes in favour of the decree- 
holder by depositing them as security, and 
this liability could only be enforced in a 
regular suit. 19 C W N 961=19 I C 149. 

— 8o, 8, 145 of the 0 P Code does 
not apply to proceeding for the enforce- 
ment of surety bonds taken by the 
decree-holder outsides the Court 24 M L 
T 416=8 L W 507K1918) M W N 761=48 

C f 10. 

—The object is to provide that a 
party for whose benefit a security has 
been given may enforce the security by 
executisig the decree or order against the 
surety in the same manner as if the surety 
had been a party to the decree or order 
and was directed by the decree or order 
to perform the obligation undertaken by 
him. A I H 1924 All 105=45 A 649=21 A 
L J 604=L R 4 A 356 Giv=74 I C 927. 
— Object of s. 145 is expeditious en- 
forcement of liabilities against sureties* 
The surety can raise any defence that is 
open to him. A I R 1923 Mad 340={1923) 
M W N 253=44 M L J 171=17 L W 473= 

71 I C 194. 

—The procedure laid down in s. 145, 
Civil Procedure Code is not applicable 
to the case of a surety under the Guardians 
and Wards Act, AIR 1926 Sind 35=1S 
S LR 390=89 I C 342. 
— S. 145 does not apply to refund 
of deposit by surety, AIR 1926 Lah 
544=95 I C 119, 
— S. 145 is applicable only whei^e 
surety is for payment of decree— Liability 
of surety for production of goods can 
be enforced on execution in Court’s in- 
herent power. AIR 1926 Mad 1005=24 
L W 300=51 M L J 239=(1926) M W H 
681=17 I C 787* 
—That it is not the function of the 
i^aman to take out a warraiit. Moreover, 
before proceedifig against the persoti or 
property of the party the executing Court 
vshoiild satisfy itself that the decretal debt 
cannot be realised from the principal 
debtors. AIR 1927 Lah 846=102 I C7I0, 
*—8, 145 applies to surety even in 
compromise of suit. A I R 1928 Lah 209 

=101 I C 149. 
— S. 145 lays down procedure for 
enforcing sureties liability. AIR 1927 
Rang 316=5 R 494* , 
— S. 145 applies only where surety 
is personally liable and not where eliarge 
created. A I R 1928 Bom 42=30 Bom “L 
BI9=52 B 72^107 I C MU 
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C P. C (! 9118) SEC. 14$ (Vonfxl) 

(2) ApplicaWlity aiid Scope 

: Of tfie Sectioi (Concld) 

.. -—Per Das and Carr, JJ.— The word 
decrees . In the opera, tive part of s. 145 
refers only .to, els. (a) and ib,* and not to 
claBse (c),.. to w.hich the w.o.rd “ order 
only applies.' A I E,,1928 .Panjff 249'=6 ' H 
474=H2 J'C.427, 

—S/ 14:5 does^not bar ^ suit— la not 
exclusive remedy. A I'R 1928 Rang.' 249= 
6 R 474=112 I C 427. 

— S. 145 is not .applicable to ' adm:ini» 
stratioH proceedings, AIR 1928 '.Rang 
249=6' R 474=112 ! C 427. 

, . — 'S. 145 does not apply to; sureties of 
, an ' administration bond.' A I R,1'929 .Rang 
248=6 E 474=112 i C 427. 

—“8.145(1) applies even to person 
who is surety for himself. A 1 R 1981 
Rang 65=Ind‘Rul (19,81) Rang 132. 131 I 
C 500; See A I R 1931 Bom 444=33 Bom 
L R 820=IndRuI (1931) Bom 526=134 I C 

718. 

—In asmuch as s. 145 (1) refers to 
a condition imposed on 'any person and 
not to any other person it is applicable 
even to a person who is surety for him* 
self just as much as . to one who is a 
surety for someone else A I R 1931 Rang 
65 (l)=Ind Rul (1931 ) Rang 132=131 I C 509. 

—Where the surety bond was not for 
securing the abundance of the judgment 
.debtor but for securing the amount of 
decree 'that may be passed agairist the 
Judgment debtor, , held, that the ' bond is 
enforceable agai'ust the surety under 8. 145 
CPC and the general principles of 
Contract Act ^ A L R 1934 Mad. 249. 

—Where it was contended that as the 
judgment debtor had paid the money due 
fiom him under the decree into Court 
and there is no further dispute betweeri 
the two parties to the suit. Held that so 
long as the money deposited by the judge- 
ment-debtor was not finally dfsimrsed 
there can be a “ proceeding consequent 
upon a suit.” A L R 1933 M 82 (1)=.56 'M 
687=A I R 1933 M 678=146 I C 459=38 L 
W 315=65 M L J 132=1933 M W N 949=1 
.R 6 M 264 ( ,P B ) Proceedings uiuler- 

38 i c 139. 


(3 .) Appeal ■ 

—Order against surety for anesfe- 
Appea! see 20 C L J 129=27 i C 19. 

—Order requiring surety of receiver 
' to pay up money— Appeal under 8 47 see 
^ 5§ I C 844. 

^ —Under s. 145 a surety can appeal 
as if ^ he were a party to the decree if an 
order is made against Mm but he is not a 
party for any other purpose and is not 
• entitled to make an application under s. 47. 
AIR 1931 Rang 206=9 R 434=Ind Rul 
(1931) Rang 301=134 I Q 59f. 


mm 
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CPC (1 90S) SEC. 445 (Contd) 

(3) Appeal (Ooncld) 

— S. 145, C P C while it prescribes 
a remedy against the Bureiy also fu'ovidea 
for the surety’s remedies by way of appeal. 
An order passed lor sale of surety^H 
immovable property though fiot one uiider 
B 145' isa.M order which Courts are compe- 
tent to pass under their general powi-rs 
and is appealable., A I R 1933 1 1191. 

( 4 ) Attaclihig creditor if eptitled to secu- 
rity money. 

—A debtor who had bemn arrested and 
imprisoned in n- Civil dail was rebciseo 
upon his filing a petition iii iiisoivtcicy and 
upon a person depnsitinc casfj seen ?'ity ho' 
his production. Aftn* tin* iKoitlnTd 
insolvency was d ism issed I ho sii re t y fa i ! f d 
when called ii|>on to produce lijc debo r 
The Court ilureupon ordtied the 
security money deposited to he forfeited 
to the^ O'Overnrnent and dismiHSctl the 
attaching creditor’s np]>ruaii<ui havt» 
the money paid to him : Held Ihrd there 
was 'uo power in the Con id to dtusree a 
forfeiture in favour of the (iou-rnment 
end that the security money should he 
paid to the decree-holder. 16 C W K 664- 
=39 C 1648=16 I C 118, 


( 5 ) Contract of Surety, 

— Contract of surety mav be oral or 
in writirsg A.f R 1926 Cai 877=53 C ,515=43 
D Jj J 493=:M C W N 6(19=95 I C 483. 

■ — Coidnudion of bond— Personal 
liability nm. e.>:<;ludecl— Hypotli<r*aftul juo- 
perty can be sold in exeeuiion, A I II 

1927 Mad 416=52 M h ,1 18*2=38 M h T I4:i 

=(1927) M' W N 262=100 I C 141, 
— Sii.rcd,y l>ond not to named i'hu'soii 
not void and is (■nf«u*cf3able. A I li P328 
Bom 42=52 B 72=bd lh.'!in 1. || p.isiil 
. 1C 710. 

— Burety bond is eufoivenblc like anv 
other ecu it rant. A I R 1928 Lah fdr.iOg 

I C 371. 

— r^orctyships inusi Ik? f‘oimlru*oi 
slrietly*— Surety md liiibie far not pro 
during judgmenl-dcbtor on any other dale 
ihen ,named even if Court rloHett. A I R 

1928 Lnh t;96=Ih Lah C d 404=109 I C 541. 

. — 'I’he iiiaro mnission of the title as 
a leading and the name « f the prenidifig 
tdfieer from a security Imml iloes nof 
make it an invalid dfomment. A 1 It 1931 
All 65=1930 A L d 913=52 A 9t;4r|nd 
Kui (1931) All 328=119 I C 70. 
— Contract of surety is A 

1 R 1931 All 243=1931 A L J 74=112 
, i C liJ. 

— liodaratory soft witii prayer for 
temporary tniunelimmyiqalntifT %*xt*eut 
ing security hmid in the Court undertakmg 
to make good any logs thif other parly 
might HulTer— Pmmissiil of 
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c P C (1908) SEC, 145 ec'on/rf) 

(5) Coniract of Surety (CoMcIrf) 

dant’s (ilaim for damagi-s under the bond— 
AssesKiueiit of damages— The bond neither 
onn be sued upon by Court nor aasi»ned 
— Claiui nan be enforced under S 15| 

W6 M 858aA I E 1933 M G91=146 1 C 
1011=38 h W 385=8.3 M L J 342=19,33 M 
W N 986=1 R ft M 190. 
—Attestation by Court— Bond attested 
by Judge, betore whotu execution pro- 
ceedings not pending— Placed on the record 
of the executing Court— Bond can be eu- 
forced under S 146. A I, B 1933 L 10,39= 
AIR 1933 L 9(3. 


( 6 ) Decree-holder whether bound to 
exhaust his remedies against J. D. 

-“Surety— Execution. A decree- holder 
IS not, bound to exhaust his remedies 
against the judgment-debtor, before pro 
ceediug in execution against the surety 
of such judgment-debtor 6 Bom H C B 
241 referred to. 7 S L K 19=M 1C 540 
-Execution against judga,eut debtor 
before preceding against surety not 
necessary. A I E 1925 Bang 136-84 I r 
998. See also 6 E 474=A 1 E 1928 Bang 

Q , J , , . 249=112 I C 427. 

--Surety miderlakiug to pay whatever 
payable under a decree on failure of 
juagment-debtor to do so -Decree-holder 
can proceed against surety without exhaust- 
ing resources of legal process against jud». 
meat-debtor in case of voluntary non-pa?- i 
ment by judgment-debtor. ALE 19.33 K 
231 (232)=A I R ,1933 N 287. 

{ 7 ) Defences open to Surety. 

being party can plead fraud 
in execution. A 1 E 1925 Lab 818=7 Lab 
L J 457=26 P L E 561=92 I C 259 ' 
Consent decree passed wiihout know- ^ 
ledge and consent of the surety for iudo- ' 
ment-debtor, the surety is discharowl A ^ 
I B 1926 Cal 818=.30 C W N .540=95 I c 409 ^ 
—Decree-holder’s absence does not ! 
excuse non-production of judgment-debtor ■ 
on date hxed. A 1 R 1928 Lah 974=Ind ’ 
Rul (1929) Uah 538=116 I C 554 : 
— ^tay ot execution— Security by ' 
secretary of State-Suit on-Defe„oes open 1 ' 
to secretary of State .38 C 754=1,3 C L J i 
365=9 I 0 862=15 C W N 475 ’I 
■===========r- I 1 

( 8 ) Discharge of Surety ! i 

—Where a surety asks for time to i 
bring the judgment-debtor next time, and i 
the Court allows the time and the jmdg- , p 
ment-debtor is brought on the adjourned - 
date surety^ oblig.ition is discharged A T ‘ d 
R 1924 Rang 347=3- Bw L j V ' V 


I C P C (1908) SEC. 145 (CWd) 

, (8) Discharge of Surety (Conui) 

i not aKidvfsnr^fv ‘If*? 

'■ of a mirety for a ilobt 

I PrnwjpaVH debtiR extiag- 

C j ^ mergar of the estate of tlfe 
iy| I debtor and the creditor AIK Wnri 

340=17 L W 473=44 M L J 17t=(l9l3, M 

•o^ I debr^T PrSucf ^judjne’nt 

rd case closed but not 

n not terminated A T 

K l.)24 Mad 241=(192B) M W N 

applv^^”rtr^- i“f^8“ent-L^bS 

insolvency and tor produciin^ 

d.'s^h.':. of first* doer^ot 

: disohaige surety trom other condition— 

But no execution without order to produce 
gj. and failure to do. AIR 1925 Lab 170= 

2S ' , ,. , 78 I C 447. 

3- ; , discharging surety from 

.y j decree. AIR 1925 All ,344= 

-3 A L ,J o9=1j E 6 A 171 Civ=86 1 C 105. 

0- ' rn=f.n„, proceedings is 

>r i ^‘®jr^a'g9d It decree-holder commits breach. 

I A I R 1920 Lah 552=7 Lah L J 343=26 P 

C i at. ^ ® 6.34=91 1 C 772 

g i -Surety for performance of decree 
I “uw be passed cannot be discharged 
for miscoinluot of defendant. A I R 1927 
f a 294=23 L W 705=92 2Sl 

r ~°,urdty s liability does not end by 

setting decree set aside in first Court 
- "u'e^fotlierwise provided in bond. AIR 
. j 1927 Rang 321=5 R 490*105 I C ftOT 

■ ' uppearanoe can be 

• A arged but surety for performance of 

' ^ I R 1229 Lah 43f -n 

: Lah L J 141=30 P L R 130=Ind Rul (1929) 

! f,. Lah 88,3=119 I C 419. 

Oisciijirgfe of surety for decree* 

■' i^^<3gment-debtor 

i A T rf should discharge 

I A I U U.50 Lah ft9(]=Ind Rul (1931) I/di 

,, -Sur.i, „„ 

! R 19-9 Lah <70=11 L 7=IiMn{ul (1929) Lah 

■ iv,- J Person undertook to fulfil 

the terms ot the decree that may be insse/i 

■ m a suit which was subsequently hmS 

' [(1894) PJ25. o hf4d ^43 M 27f 

, r-i” “ » -^ily sV'ail&SS? 

proceadhl'gsiwMr^’ordtr^ 

STs“tr appellant and reS„m 
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C-.PvC. (I908).;SEC/I45 (ft^^ 

(S) Dlscfiar^t of 'Safety' (Condd) ■ ■ 

oxpressly , .reserved there is ■ no discharge ..of 
Surety by the discharge of judgment-debtor 
being giveir to the .debtor. A 
^ (166-7)=5G M 025= A I R 

1933 M 309=141 1 C 852=37 L W 170=04 M 
. R . J M W : N , 45=1 » 3 M 1 68. ■ 

. • ..r- Where a surety gives security in 

the course of execution proceedings for the 
appearaiice of a judgmeat-debtor ancl for 
|atisfaeiibn of the decree against hiiii in 
the event of his failure to produce him when 
raquired,. the bond ceases to have any 
lorre after the dismissal of the execution 
^plication and it caniiot revive with the 
restoration^ of the execution proceeding, 
is Bpecifically mentioned in the 
pond that it was to remain in force even 
m-such .circumstances. A L R 1933 L 1261 
^ ' '■ . . (Ofi2V 


C. R C. (1908) SEC. ti^XOonid) 

(9) Execiif ion of decree against 

, ^ . , surety (ComcM) 

: —Decree executed against surety is 

decree. 

A,.i li I92b Mad 674=49 M 325=50 M Ij J' 
584=24 D W 3Gi=9i | C 521. 

, . —Surety not^ party to suit— Becomes 

: A 1 1;M92B A,I1 o27=51 A 340=20 A L J 
: . ..1100=112 I C 514 


(9 ) Execution of decree against surety 

—Surety — Exparte decree set aside— 
hr'esn • decree— Confirmation on second 
appeal— Application for execution of decree 
against surety— Lim Act, A.rt. 182 (2). 21 

Bom L R 861=44 Bom 34=53 ! C 187. 

— In an application for execution of 
a decree against the sureties of the jud^^- 
raent debtor, it appeared that the sureties 
had made themselves liable to pay the 
decretal amount only incase the defts. did 
not fe’ettle the dispute and judgment was 
passed against them, and that the piff, had 
entered into a eomproniise with the 
detts. according to whicii the latter had 
made themselves liable to pay the total 
amount^ of money claimed by the plif, by 
certain jnstalments set torth in the deed 
of compromise. Held, that as the decree 
was passed on the basis of the compromise 
witlmut any mention being made of the 
sureties, it could not be executed against 
them under the terms of the .surety bond 
99 P W E 1918=45 I C 992.* 
—Surety for receiver can be i)ro- 
ceeded against in execution. 10 R B }> 
■■236=13 Bur L T 91=59 | c 844. 
— Supratdar can be proceeded arainst 
in execution-His liability not alfected !>y 
-0-XXI, r 48. A I R 1921 All 220=19 A L 
' ■ •’ yd 247=62 i-C 719. 

—Court has discretion ■ to I’efuse 
execution against surety. A I R 
Bom 340=23 Bom L 11 1263=40 B 702=64*1 
: ;■ C 6'48. 

—Where sineties have .suh.^tfintiallv 
complied and have though soniewliat ■ 
late, produced the ■judgment-deiitor, the 
extreme step of executing the decree 
must not be taken. A I R'l02r> Rang 135 
" 507=S4 i. cf 918. 


(10 ) Extent of surety’s liability. 

—Where a condition is Imposed on a 
surety under an order of Court the surety 
I can be^ compelled to fulfil that coodition in 
j execution proceedings under s. 145, Civil 
I Procedure Code without any second formal 
I order being passed against the principaL 14 

l€ 43i. 

I . , —Where the judgment-debtor is in 
I jail and hence cannot be produced the 
I sureties cannot be directed to pay the 

I agreed amou.it. A I 11 1823 Bang -2fi=l 
Lur L J 236=4 U B B 99=70 1C 870, 

: -See also A I B 1922 All 390=65 I 

C J74. 

I —Surety f..r appearance is liable ner- 

I sonally for decree debt, if b© fails* to 
I Prodijeo judgnii iit-debtor on date fixed 
j A I E 1924 Lah 480=6 Lah h J 2^=80 
I I C 700. 

I A surety under an adjustment of 

I an execution can be proceeded against in 
I execution under a 145 A I B 1925 Sind 
■ 2o=17 S L R 257=81 I C 87i. 

. — Sapurtdar failing to protimse arlwdes 

.; made over, to him— E.xocutiiig Court eim 

‘ 2b 1 L E 26=86 I O 17.3. But See 78 p I 

52S.‘ 

: —Surety becomes party only ou unuli- 

eation in execution against him. AIM 
1925 Lah 5,52=7 Lah L .1 343=26 P L U 

I C 772. 

—Surety for payment of iuierest on 
to certain amount ^oii stay of execution 
ponding appeal— Amount of soruritv 
chauged— Surety liable for interest up to 
date of changing the order. A I B1 '}■<»(! 
Bom 565=28 Bom L H 517=94 1 C 645 


4. <^1. (1.) Ildf (CH) % 


I —Surety is party only for inirposes of 
appeal jind not in suit before trial Oourt 
A I R 1926 Sind 165=20 S L R 362=96 I 
, C 744. 

—Obtaining of protection ord ir does 
not execuse non-production of jadiimcnl. 
debtor on date fi.\'e<l. AIR 1926 Mad 
y..8=(1926) M W N 612=24 L VV 4«1=97 I 

C 4 ( 3 . 
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C P. C (IW) sec* 141 (€owl^' ■■. 

(It) e\kfit of surety's liability - 

—Surety for production of goods by 
oroer of trial Court is bound by order of 
Appellate Court also. A III mi Bom 
H4528 Bom L K ir)16=61 B Bl=99 I C 820. 

—Surely for payment of decree that 
uiuy be pasBod will not be liable for com- 
promise <iecree granting time for payment. 

A I ll 1927 Cal 239=98 1 C 988. 
— Surety for deceased not liable on 
decree against wrong legal representatives. 
A I E 1927 Bom 63=50 B 802=28 Bom li 
E 1382=100 I C 185 
-^gurety liable for Eeceiver’s accounts 
unchallenged but subsequently discovered 
to be improper. A I E 1927 Kang 334=6 
Bur L J 15=100 I C 996. 

3 —Surety for party in suit is for 
successor in trust also though not on 
record. A I E 1928 Nag 294=109 I C 636. 

— Supratdir is surety— .Liability can 
be entoi'ced m execution. A IE* 1928 
Lah 181=11! I C 592. 

7“Surety’s liabilities is co«extensive 
with ludgment-debtor— Decree-holder can 
proceed directly against surety on dis- 
missal of appeal. Ind Eul (1929) Lah 609= 

117 I C 65. 

—Surety liable for not only property 
but Its profits also. A I E 1929 All 905= 
Ind Rol (1929) All 847=1! 8 I C 191. 

—Surety aggreeirig to pay instalment 
in case of default is personally liable 
even without express stipulation. AIT? 
1930 Lah 185=Iad Rul (1930) Lah 549=124 
' I C 677. 

i performance of decree 

bona fide oompromibe of suit surety held 
AIR 1931 Bom 65=32 Bom L R 
1394=55 B 97=Ind Rul (1931) Bom 119=^128 
' I C 903. 

, , for presence of iadgment- 

debtor lu ezeeutmn proceedings .fudgmeut- 
debtor absent — Surety liable to decree- 
liolder. A _I R 1930 Lah 80=Iud Rul 
(1931, Lah 209=129 I C 689 
. , Liability is co-extensive with that 

128 Becree-holder is entitled to proceed 
toaiuat surety as if he is iadgment-debtor 
A L R 1933 N 231 (232)=A I R (913 N 287. 

. —Commissioner appointed by Court 
to_ attach moveables of judgmeut-dehtnr 
-Commissioner locking ihe goo*^ h a 
shop and appointing Watchmeu-Commis 
siouer IS in the position of surety and fs 

(»-»,=. I R KB3 cM?J 

1933 A L J 6i9=I R 5 A 4(3. 


1904 

”420" 


C. P. C, (1908) SEC. NS (Contd) 

(10) Extent of Surety’s liaWiity (Condd) 

—A secuiity bond ceases to have 
effect, at any rate, for the purposes of 

s. when til© suit is one© dismissed, 
and the liability of the sureties Is not 
revivedby the appellate Court’s order 
remanding the suit for trial on the 
merits, 8 hid Cas 980. Burety for produ- 
cmg judgment-debtor when required— Lia- 
of* ^ ^ see It i C 612. 

Surety, liability of — Bound to restore 
property attached before judgment-suit 
dismissed— Effect— Appeal against sureties 
^0®' " 26 ! C 76.' 

■ certain crops ' attached as 

property of the judgment-debtor, were 
allowed to be removed on execution of a 
surety bond that ^ if the claim was not 
allowed the sureties would pay the decree- 
holder a certain sum, the mere fact that 
the execution case against the judgment- 
debtor was dismissed after the claim was 
disallowed does not affect the liability of 
the sureties under the bond. 22 C W N 

919=41 I C 464. 

^e-'^ecution of an ex-parte decree 
of a Court of Small Causes, the decree'^ 
holder attached a bullock belonging to 
the judg- ment-debtor. The latter applied 
A decree, and under S. 17 of 

Act lA of 1887 the petitioner stood surety 
on his behalf not only for the restitution 
of the cattle attached but also for the 
payment of the entire decretal amount, 
ihe bullock was released. On the dis- 
missal of _ the debtor’s application, the 
bullock, and contended 
end. 

tteld, that the surety was liable for the 
decree under B, 145 of 
the C P Code. 38 I C 90 

4 .W “ 7 ^ of a Receiver is liable to 

the extent of the amount secured bv his 
recognisance for balances retained impro- 
perly by the Receiver interest thereon 
proceedings necessitated 
by ihe default of the Receiver, sacli as 
taking amounts, {itbichnient for failure to 
account, application for his discharge and 
appointment of another and steps to 
entorce recognisance. 20 C L J 123=28 

' ' '-I " C '31 ' 

f.r vf iudgmeut—Bure- 
deft before trial- 
hnbstitutiou of legal representative—Lia- 

“ 41%om®“In->^irR ®3ceeatioii. 

41 BOm 402=19 Bom L R 112=3, I C 88. 


(II) 


Filing of or failure to file insolvency 
petition by J. 0. ^ 


.—Judgment-debtor failing to 
for inaolvency within time fixed 


apply 

makw 
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nil 
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^c. P, C. (1908) SEC 1 45 (Oontd) 

' (H)' Fillip ®f®r falltri to file iiisolveiicy 

" petition by J. D. (Condd) 

sure.fcj' Mabie. ' .A I R 1928 Lab 97l=Ind 
' Rli! :{i929) Lab 538-146 I C 554 
Where a surety undertook to pay the 
decretal amount to the decree-holder if 
•the judgment-debtor did not file an 
iasoi vepcy petition in the proper court or 
if the inaolvenoy petition was rejected atid 
the surety failed to produce the judg 
ment-debtor, on the failure of the Judg- 
meat-debtor to file an insolvency petition 
the surety is liable to be proceeded against 
in the same manner as if a decree for the 
amount decreed against the Judg-ment- 
debtor has been passed against himself. 
• No question arises as to whether he had 
failed to produce the Judgment-debtor 
rupon being called upon to do so. Held, 
on a construction of the bond that the 
surety’s liability was a general one and 
that the mere fact that the execution 
proceedings against the judgment-debtor 
had been dismissed did not bar the 
decree-holder’s application to proceed 
against the surety, 5 Pat L J 417=1 Pat 
L T 604=57 I C 501. 


{12} Forfeiture of Security bond. 

— Forfeiture of security boiid, applica 
tiou for— Surety, a party to suit within 
the meaning of 8. 47. see 54 I C 247. 
Execution— Surety- bond, forfeiture of— 
Personal attendance of party— No Service 
of summons, see |§ | C 75. 


(15) ‘Limitation. 

^ —An application for executioii against 
the judgment-debtor and the surety is not 
barred, if made within three years of the 
application against the judgment-debtor 
alone. AIR 1922 Ail 481=20 A L J 726 
=44 A 743=77 ! C 129. 
—Step4a-aid— -Sureties for production 
of attached articles— Execution against 
judgment-debtor and one of the sureties- 
Gaunot save limitation with regard to the 
other surety— Surety bond not coming 
within the terms of S. 145, proper Art. 
applicable. ALE 1933 M 817=A I R 1933 
M 722=145 I G 1001=38 L W 456=65 M L 
J 507=1933 M W N 10J5=1 R 6 M 194. 

( 14 ) Modes of eoforciiig Security bond 

Dismissal of execution in which secu- 
rity furnished is no bar to enforcement of 
the bond by separate execution, A 1 R 
^1924 Fat h T 33a=(i924) F 487=Pat 563= 
„ , . SI I C,702. 

—Surety bond not in favour of Court 
can be enforced. A 1 R 1926 Cal 877=,% 
q 515=43 0 L J 493=30 OWN 609=95 I 

C mi' 


nil 
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C. F. C. (1908) SEC. 145 (Coutd) 

( 14 ) Modes ofjenforciiig security bond, (Qonid) 

—Mortgage by surety can be enforced 
in execution irrespective of provisions of 
0 XXXIY, r. 14. A I R 1926 Bom 279=5(1 
■ B 339=28 Bom h R 603=95 i C ifl. 

— Equitable mortgage by surety can 
he enforced in execution— No separate suit 
is necessary, AIR 1926 Gai B8J«5I C 1= 
30 C W N 683=95 I C 9«l. 

—Liability of surety can be enforced 
against his- legal represent Rive. AIR 
1926 Sind 294=19 SLR 165=98 I C 134 

■ —Ooatract of additional interest by 
surety can be enforced by decree- holder. 
AIR 1927 Mad 416=52 M L J 182=:{8 M 
L T 143=(1927) MW N 202=108 I C 841. 

—Immoveable property validly mort- 
gaged as security can be reali/m I in c.ku- 
cation. AIR 1929 Rang 126=7 R 352=Iii<i 
Rul (1929) Rang 280=118 I C 531. 
i —Bee 'also AIR 1929 Lali 393=1 

j. l3f'C44L 

1 —Surety bond not complying with 
f order of Court or any provision of law— 
i Enforceability, see 7 Bur L T 5=21 ,.1 
I C ilf. 

I — Security bond executed lo court— 

i Enforceable by suit only. T P d^cfe, Ss, 53 
I & 66 see 23 OWN 769=51 I C lii. 
i — Liability of surety under bond-Suit 

j to enforce liability— Practice — ^Procedure. 

I see 36- Bom 42=13 Bom L 909=11 1 C 54f. 

I —A compromise was arrived at bet* 

I ween^ the decree-holder, the judgment* 
i debtors and "a claimant to the property 
I whereby 'a promissory note for a furlher 
! sum was given and, it was covenanted 
I that, the rest of ^ the decreelioklorV- 

i claim would be satistied by paying a 
; a,*ertain sum in annual iiistaimente and the 
i- claimant stood surety nmkiiig hiinself 
' liable if the judgment-debtor failed to pay 
two consecutive instalments and gave 
liberty for the decree- holder to proceed m 
execution against his person atnl prr>perty 
and hypothecated some of Ids own pro* 
party. On ..default by bath of Ihem tlic 
aecreedioMer applied to execute tlie <h&m 
by ■ selling the hypotliocateci pniptrty: — 
Held, upon a coustruclion of the 
promise that;. .the application was iiiid#r S 
I d45 G . .P Code . to enforce I lie, itftrstoia* 

' liability' incurred by the surefy wfrj him 
come in under S 47 and that O 31 R 14 
was not applicable, no decree having be«ri 
obtained against the idaiiuaut. 38 AH :i27x 
14 A L d 38ikJJ I C W, 

—A simple money detireo win oisiaiiual ■ 
against one S B Before decree J X stood 
surety for the payment^ of any luonoy 
that 'might bo decreed agalnsi S 1) and iii 
the, botid he liyputlmcated certain pr«e« ' 
periy. After decree, the decree hoidei: 
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C. P. C, (1?08) SEC. lU.(ConM) 
(l5)No«ce. 

—A court is not untitled to pay the 
surety s nionuy in court to (hu judement 
creaitor without uotioo to the surety and 

^ithout a finding that the conditions of 
the bond had not been complied with. JO 
' ^ I C 517. 

—Order to pay against surety with- 
out notice is wrong. AIR 1923 Rang 26 
=4 U B R 99=1 Bur L J 236e7{» I C- «7ft^ 
—Notice before attachment of snretv*^ 

-30 P li R 131=11 Ltah Xj J 40=Ind Rnl 
(1929) Lah 06SM(7 ! C 226. 
—Notice must be given to a sapurtdar 
before an order for attachment of his pro- 
perty is pa.ssed under s. 145. A I R loai 
Oudh 311=8 OWN 218=Ind Rul 09311 
Oiuih 203=Ui i C ,49. 
Civil Procedure Code, 
against a 
r without 
urety to show .cause 
hould not 
Mad 828= 
(I9J1)M W N 96J. 
•An order for attachment of the 
u property of a sapurdar without 
after he was directed by an order 
rt uo deaver tho property, i.s illor.'il 
1931 Oudh 3U.-8 O W N hS 
Rul (193l> Oudh 2il»=|JJ I c 49. 
It _i.s immaterial whether the 
is -given by the Court which passed 
ree, or by the Court to winch it 
i tor o,\:ecution. 29 Boin 29 

Notice under the provi.so along with 

A i li 1^27 Lali 131=99 I C SIS, 


— Undtii* s. 145 i ' 

execution ciiiinot be ordered < 
surety for a judj^uiieiit-debtor 
giving notice to the 
why execution of the decree s 
issue against iiim. A I li 1931 


( 16 ) Power of Court 

--The Court may, in exerciio 
discretion, refuse to make an ore 
favour of the Judgmeut-creditor in < 
deposit. AIR 1922 Bom 310=1(; 

, ' 23 Bom L H 1263=64 1 

—A Court I'.annnt call <m .su. 
In proihicu property in a diir>;rcn' 
; A I It 1921 All 61=71 I 

_ ; —Pun, jab Court" liav.. iiih.'.i,.|i 
isdicliou -to proceed against Kurelv < 
obligee not named. A I R 


( fl' ) Separate Suit 

-i'.V hypothecated hou.su-rt 

JO ,ttta(du‘d duu t<i uiisdcscrip- 
Jbjection by ^ uccupier-Another 
■hed luiil sokl---Objtjctiou taken 
tnat elieciivo stops against 
Jd house aot taken first— Sail 


BESAi’SiXlL IlNbU COteOLiBAtED civiL DIGEST 1911-1934 


C. P. C. (1908) SEC. (45 (Cp«fe4) 

(iJ)..:$epara,te.S!iit (Gcmcld). 

filed for declaration—Suit, Ihougli not ■ 
bairred'uuder s. ^47, was : not' maintainable 
as sale though irregular not nullity. A I 
k. ,1928.Air527=5l A 34:6=26 A L J 1160= 

'■ lOi C 514. 

■—Buit for damages for misappropria* 
tion against supratdar is barred, A i E 
1929' All 266=(1929) A L J 80=111 i C 7Sl. 

— In execution ol a decree ior costs 
obtained in the Privy Council against a 
surety,:, who had charged as security cer- 
tain prop.erties, under 0 45 R, 7 of the C. 
P.; Code, .an application was . made for sale 
of the aforesaid mortgaged properties. 
Held, that the claim of decree holder was 
based entirely on the security l)ond which 
created a mortgage in her favour and that 
the; claim against the surety w.as one 
arising under the mortgage within O. 34 
R."14 of the C. P. Code The properties 
coiild not therefore be sold without a 
suit under S, 67 of the T. F. Act. Held, 
also that the security bond created a per- 
sonal liability and the decree- holder could 
realise the amount of costs covered by 
the security bond from the person and other 
properties under S. 145 of the C. P. Code 
27 I. C. 165=!9 C W. N. 178, 
—Application for stay of execution 
till decision of appeal — Proprty mortgaged 
as security— Appeal dismissed-^Hypotheca* 
tion can be enforced by a regular suit only 
ALE 1933 A 190=55“ A 347= A I E 1933 
A* 269=142 I C 510=1 R 5 A 121 = 1933 A L 

J 42, 

( 18 ) _Sult by^surety to cancel bool 

, —A third party who has given secu- 
rity on behalf of a judgment debtor for 
due performance of a decree has no in- 
dependent right of application under S. 47 
C. F. C. and cannot therefore apply to the 
executing court to cancel the security bond 
on the ground that it was obtained by 
fraud. His remedy is only by way of suit. 
The effect of s. 145 is that tiie surety may 
1)0 made a party to the execution proceed- 
ings against the principal debtor and an 
order agcuiist the suruty h in cllect a 
decree upon hie separate eoiiiract against 


■'him for the paym 


43 Mad 


325=38 M L d 65=27 M L T “^>07=11 l 
W 45=(192UJ M H 111=55 I C ’ Ul 

^ { if ^ Suit to .coatesf validity of security.- 

T'Siay of execution— Future litiga- 
tion ooncern mg validity -of security, 
Whether barred by— see 15 C W N 475=13 
■ ■. C L J 305=9 ! C S5| 


C. P. C. (1908) SEC. 145 (Couid) , 

( 20), Surety to avoid attacliiiieiit 
before jiidgiiiefit. 

—Surety to remove atijMjhraei it before 
judgment is discharged by dismissal of 
suit, A I B 1927 Bang 3lfi=5 E 492=105 I 

' C S4§. 

—When a .surety pledges property by 
a bond in order to save the property of a 
deft, attached before judgment under 0.38 of 
C. P. Code, ^ the attachiuent of property 
or the liability of the surety or pn^perty 
pledged ceases as .soon as the .suit in 
dismisaod, by the first Gmirt. and tin; 
surety’s liability is nof revived hv the 
appellate court decreeing subseqnenH> the 
pltf’s claim.' 12 B 71; 5 I C 9H5; (i Bur. B. 
R. 135; 8 I c m, foil The plea of want 
of regustration of the surety bond eannut 
bo entertained on second .appeal when the 
point has not been raised in ihe two 
courts below. 11 W R 38l, foil 81 E 
: 1877, not foil. 147 P L U 1915=53 F W R 

1915=29 I C 271. 


( 21 ) Surety money wfietber can be 
credited against decree. 

— Forfeiture of st,;curily W'ili be 
applied in satisfaction cd‘ the <lcc;ree. 2.5 
C -W ‘N 30=.S9 ! C lit 

— A judgment , debtor arrested and 
imprisoned in execution of a money decree 
was released on furnishing security for a 
sum o'f Es. 500 ■the surety ’ undertaking to 
produce, the judgment-debtor in Court in 
the event of his not applying to be adjudi- 
cated an insolvent within a mouth. The 
judgment debtor ■ failed to cipjily for 
adjudication as an insolvent and the surety 
to- .produce him. Heid'--That the payinciit 
of Rs, 500 made l.>y the surety was to be 
credited ag.ainst ilie decree ant.i was nol 
to be made available to tlio decree holder 
over and above his decretal amount 25 € 
W. H 36=59 I C 771. 


( 12 .) Surety tof tiuardlau uf mlmr. 

■ —Where a. surety executed a security 
bond charging his properties for anv claim 
of the ntinorn agaiicd tlmir iianiian ad 
litem in respect of the imm.iA of mmu 
withdrawn from Hit uoiirb btdd, that id 
minoFs guardian caunoi procc li agaiusl the 
surety perscmally under s. 145 ' hu kdntf 
.not personaliy liat.de, that s. 115 did riot 
apply the appliealion being not between 
: the. parties to the that the t'lmri 

can-not order salu of the properties of the 
surety under its inherent powers; but the 
proper course would be fur peiitiotier?* |o 
file a suit for an accomii or for dedara^ 

tloa ol Iho extoot cil thu & 
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C. P. C.( 1908) SEC. 145 {CoWld.) 

(«; Surety for Guardian of minor. (C’oneW) 
strength of sucl 

® sale of the property charged. A L H 

minor guardian of a 

estate. On an awliS7by‘"the®gSfn 


I C. P. C. (1908) SEC. 144 (C’ontcl) 

(2) Appeal by or against represeatatlre. 

d. 4 t« T^-^^'Kiiment of interest between 

of wLtriT ““d fi«“S 

appeal. jg I C 511. 

i. . .«i sr:,“. S' &o 

z„£is’“.z 'r^.''k 

Court will determine whether 46^8**! 

represeutative of the oriffinal ^ 

such, entitled to presen ^eaS 


( 2i ) Miscellaneous Cases 
—Judgment-debtor not bound t( 
accept price m Snpurdnama in absence o 
condition to that effect. A I R iqln r „v 

386=Iud Rul (1930) Lah siuo I C 42 


M v«s awarded a portion of the prooertv’ 
Before a decree could be passed !n tt 
of the compromise M. transferred Wr 
interest in the property to A. A did not 

in ^’"“8 °u the rLorf 

to eremite ®?he® 7®" ^ «PP«ed 

of M Held that hf >^?P>-esentative 

y\, • "?*?. iie was not a reorftaAn* 

tative withm the meaning of a %T 

P. C. and as his name was nofc on thp* 
record, he could not execute the decree^ 

—A transferee decree-holder mav olit 

Sd?T,f 

t7dn assignment has nothing 

to do Willi the Question nf “ 

applicable to execution of decree "'a 
transferee decree-holder is not preXded 

decree by the®me« itfc St hfhld no? 

Este;‘r,”'c«rr;i 

—A transferee from an anotm^’ 
oompetent to apply for 
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C. (IfiS) SEC, 146 (€ontd), 

(3) Execittoii by or afaiiist 

. represeitativc. {Condd) 

. Legal Tepreseiitaiive caiioot execute, 
decree , without his name boi tig substi lifted 
A:, I K: 1922: Pat. §63=3 P L .T 625=(1922) 
Pat - (Sup) 256=6f I C m. 

Becree^^ legal representative 

. cannot be substituted in the execution 
: petition to " continue it. AIR 1927 Mad 
184=50 M 1=25 L W 354=(1926) M W N 
981=51. M L J 745=99 1 C 627., 
—No fresh execution petition by legal 
representatives is necessary. AIR 1930 
Sind 283=24 SLR 195=Ind Bui (1930) 
Sind„lll=m ,I C J03. 
— A decree sought to be executed 
should be executed as a whole and not 
split up into parts. A part assignee of a 
decree e. g. for principal and interest but 
without costs cannot be regarded as a 
joint decree-holder and cannot execute the 
decree in whole or in part. A L R 1934 

Bom 29. 

— Execution application by one of 
the surviving co- parceners of the deceased 
decree-holder cannot be said to be invalid 
so as to prevent the deduction of the 
time mentioned in sub-para (3) of part IT 
of the 3rd Sch of the Cede. 'A I R 1927 
'Bom 123=51 B 143=29 Bom L R 75= 

100 i C 619 

(4 ) Exparte Decree, 

— Legal representative not on record 
— Can apply for setting aside ex parte 
decree. AIR w25 Oudh 370=27 0 C 299 
=85 I C 529 See also A I R 1923 All 30= 

. 33 ! C 601. 

—Puisne mortgagee not representative 
under s. 146 — Cannot apply for setting 
aside ex parte decree. A I R 1926 Cal 
10,15=92.1 C 946. 


^ C. C. (1908) SEC. 146 

■ (5) Other Cases (Confdd) 

: decree, against the original, teriani A 1 11 
:■ 1929 Outih 353=6 0 'W N 469= I nd Rut 
(1929) Oudh 356=1 17 I C 412. 
^ —The nmlgimi of prcliiainary parti- 
I tion decree is not a person claiming under 
; the decree- holder within s 146. A 1 R 
1926 BTad 1129=24 :L W 312=97 1 C 754. 

. ' —Nominee of .derrec-ljoldcr to whom 
; decree amoui'it is .paid pending appeal iUi 
i his executing se.curify bond tor refund 
; of amount ^ in event nf reveisal of (knuae 
on appeal is ftol a person c-hiiinlng under 
decree-holder and s. 111 ? Is iiiapplic.ahh*. to 
^ bmu. 34 E L H 379 (381). 

—The principle u ndc; riy i ng l In* jot i ider 
> of new parties t(» an action is whether 
their presence before the Court is nret-s- 
, sary^ or .desiraide to decidis the tpieiriiion 
: arising ludwecn lluj partitss umier O. I r. 
■|.10 C. '.'F. G. A pe.rson a]»plying to be inside 
i a plainti.il' under 0. 22 r, 10 muHt show 
_ ; that the origlMa! jdaintilFs interest in fhti 
’ ; suit has de.volved on or has been assigned 
; to him' absoli'itely. The principle' of 
; devolution which intderlics. O 22 r. 10 m 
tl'uit which underlies B. -146 also ainl is 
extended thereby to proceedings and jippH-* 
cations not otherwise .spetuficjilly provideil 
' for. In a partition suit, before ihe pa.HBing 
of the preliminary dtufree, the Hiinplt* 

■ mortgagee subsequent to suit of the share 
of any of the parties cannot idaiiii to be 

: added as a party ■a8"-pIaintilT or defendant 
; on the plaiiitilf’s. withdrawing the suit ami 
'continue the suit thereafter eiflmr by 
'. invo,king B. 146 or O. 22. r, lb il F. i\ 
A L E 1934 Mad 5f. 
—Court. ft es Act see 21 M 269; and 
i 101 A W_N I9C2. Imt Act^seu 26 C fIS. 
— .Doctrii’O o.f restitution is applicjihh* 
to representatives td' parties to suits. 27 f! 
■L J. 486=22 (' W N 60=41 I C 590, 


(5)'0th€r Cases. 

—Pending proceedings can be con 
tinued agaimst purchaser pendente life 
AIR 192! Mad 126=13 L W 37=(192I) M 
W N 181=61 I C 979. 
—Assignee of heir cannot apply 
under 0. XXII r. 10 when heir not oli 
record, A l B 1925 Mad 1106=87 ! C 402 
—Where the heir of a pauper plaintiff 
who^ dies, is brought on record, and he 
is himself not a pauper, an application 
may be made to have him dispaupered. 
AIR 1931 Mad 324=33 L W 446=(1 931) 
MWN 199=l0d Rul (1931) Mad 588= 

, . ^ I3»IC,82i, 

— Auction-purchaser of under pro- 
prietary tenure in mortgage decree .is, legal 
representative for tbe purpose ...of.' repi ■ 


C P. C, ( 1908 ) SE-C 141 

— under nrdcr 32. r. 7,. 

C. IK €. ( 1908 ) SliC. 148 

. SfinopHh. ■ 

(1) Applicability and scope (»f the 
ip Agreement for payment 
(3) Aherationor amendinent of demve 
|4) Appeal revit'W, rcviylon 

(5) Appeal subfect pt pay!ne,ni rd’ co^ts 

(6) Arhitrariun award 

(7/ Condirioreil decree or Jiward 
(B) Court- fee, paymojit at deficit 
(9) Executing Court, wheUier can uifeid 
time 

flO) Exceutitm peiiiion . ' 

(1!) 13xp!irte dc«Tet% sidling aside of on 
cooditio.n.. 

(12) Extension of ilrim subseriiient to final 
■" decree'. 
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C. P. C. {1908) SEC. US WonaU) 

(13) or granted by Court’’ 

(14) 

(15) Power of Courli 
Uj>) 

<^liarges 

(IH) litm (ipd by decree fcomproraigo or 
m\ ' 'im can be extended 

.. IJ, Applicability and Scope of the 
section:— 1 he section gives hgislative force 

to the view taken in 16 B 263 and 

thit bo'd vib* conflict of opinion 
mL o;?r existed as to which see 

32 M 305 and 14 0 W N 882 and III 
cases diseassed therein. S. 148 does not 
a^honse the Court to grant extension of 
tame for filing the security bond, which 
IS an act required by the Prov. Sm C 
Court Act and uot by the C P Code 1 
Pat L T 323=11920)'^ Pat 203=56 C 810 

, (2) of the Insolvency Act 

contemplates an extension of time for 
application tor dis charge for good reason 
and should be granted even if the applica- 

after expiry 

bl 'n— I n® P'^iociple established 

by s. 148 Civil Procedure Code and 
there is nothing repugnant to it in the 
provisions of the Insolvency Act AFP 
1925 Lab 416=26 P L E ll6=T6 I C 1 15 

—As the provisions of s. 43 rii 
Insolvency Act are mandatory and the 
powers given by s. 5 of the Act are limited 
to that extend time of apolication fn,. 
discharge cannot be extended. AIR 
Rang 166=8 Bang 187=Iud Rul S 
Rang 266=125 1 C 346'^ 
—Time can be extended excusing 
delay under s 148, where an applicat on 
for issue ot fresh notice is not md^ °n 
time, the previous notice having been 
returned unserved. AIR 1927 Rnm 

Bom LB 1446=50 B8lilOoj“®Hf 

ri# +1 caii^ot be extended when it is 
of the essence of the contract. A L 
, K 1933 A 733=2 A W R 474. 

not tbe* effect of making O 7°*^ 
applicable to memorandum of ’ aniieals 
SO as to make it incumbent on^ the 
Court to admit them though out of 
time when the conditions of 

Court has admitted‘Ld“iegirtered a° pkint 

S.u7r “Uir 

the time and to have treated *1^' ^ ' 

a" taSrLeT f^r paySt" ^ ' 

N IS uTorffiwUiJ’ 0915) 


I9I!-!934, 


1 C. 


1904 

4ir 


P. C. (1908) SEC. 148 iContd) . 

— ( 2 ) Afreeiiienf for paymeht Oom-t 
.annol extend time liifcd by the parties 
themselves }„r performing the contract : 

j 36 I C 809 . 

' decree • , amendmenf of 

air i92rSf6=3^LahVj^3ir(P^®B> 

! o , 712' 

bee also 10 A L J 526* r'oi^c 

and 14 C W N SsIg M 'SasSl- 

, , ■ 37 C 541 

Tniirf J^evisioo High 

fixed to extend time 

bv <3oing of an act 

oy one of the parties. 51 I 

and “ 148 is not a decree 

and IS not appealab e as an order under %. 
101. A I R 1923 Lah 162=71 I C ll; 
j. revision lies against an order 

dismissing application for oxteusiou^ of 

X r f®'- under the tem.s of 

a decree. A I R 1924 Oudh 330=Tl O 

L J 119=78 I C 387, 

case the Ann»n ® strong 

wTih ‘("“■■t must not interfere 

(^‘'')=4 Pat 190 
=(1924) Pat 3.55= 85 I C 172. 

Order^i~rw' iiberty- 

Timo 11 A^rected to be paid by 

i « ?i-r^ 

I application for review 

I allowing withdrawal of suit—lfeJA to^ he 

^ 577 p% %‘W T esse. 35 L W 

o7 fG0y=1932 M W jSf 72 /'2'i-t"4g r-f"* 

I R 1932 M 514=A I R 1932 ” M 223=A L R 

T> , ,. M 502 . 

con,.|~1i"''®’”7‘°“ «"il-Dismi.s.sal liy first 

rs'S^friivrli 

extend the time” limited ;n7bt"‘''“i “‘"2°*^ 
payment either under s. 148 or 1 iV7a I R 
n.) = 153=80 i C 575 

effect &Gf°seciinTv‘^iM 

' \V NalsSt R m 2 1 TioofS-l: 
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ffil 

: ,433 -1, ■ 

, ^—(,1.) Arbitration award ■ Where in 

:& smt,. the mattoriii cli^inife was referred 
to arbitration by ajjfrceinent of t!ie parties 
and an award was duly made direotin^ 
one of the parties to pjiy certain sums to 
the other party within a spcfcified time arul 
a decree was imade thereon, the court has 
no power to extend the time fixcfi 
the award for the paymtmt even on tiio 
ground that the ease is a hard one. 

41 ' i C ' 601 

t/iven to arbitra- 
, tors, to . make,, award 1,8 G W N" lS25r 

27 I C 233. 

„,„, ' See also 12 t 0 U.k38 C 522. 

_ (2) Cofiditioual decree or order: — J 

It • conditional on | 

plaiiititf s paying^ additional Court-fee 
witmn certain time failing which, the I 
V (iiHini.sseii; lltid that as 

the deciee the Court itself caiinfri extend 

toe except on an appUcatiou fee review. 

A I E ia2.i Lah .-iV^TS I 0 i)22 seo also 
Ifa A L J 025=47 I a -1.-40 A 379 

untf! order, 

w.Uiug aside— Condition not t'ultiied in time 
— I'jxtonsion— Jurisdiction, soo ihi All 77= 
lii A C J r C 138. 

fVTi J'*“®s'^ssion conditional 

P? extend time. Fee 42 I 0 613 
and 18 A L J 826=57 I C 16=42 A 6391 

and 35 A 582. 

^ execution Cniidilional 

t“°i ®P'"P'icd with- Court has power 

A T R®1hq^’'M VA -^‘'O O<)0)= 

AIR Odd M 563=143 I U 903=38 L W 

201=66 M L J 539=1 R 5 M 355. 

Toiirt Pay»'e«* of deficit:— 

its f tn Orm nihcront power to amend 
Its own decree, so as to extend time fixed 

Conrt- ee V i r 

-rf I C 575"1^ ^ ^\720=37 C i/j 395 

-74 I C 57». See also (> |,nd Cas 424=14 C - 

■ ^82=12 C L J 62. ! 

•Ai * hy one Judge lixiruf^ time 

the" oppo-sito side , 
and ad valorem Ca>urt-fee shouM be paid ' 
else suit to stand dismissed— Order by ' 
succeasor-.n-cfflce enlarging .ime for p 'yl 
inent of ad valorem Court-fee— Order 

apputable only in re.speot of payment of 
Cmirt'^'h '*'** and consequently 

mv the time to 

1933 c ante li ?, '>"5=A I R 

lyotS O ^ll=d6 G W J4 869=140 If Hi 

P ^ R 149^/ R ill 
L 287=A I R 1932 L 235=A L R 1932 L 
168(Civ)= 19J2 P C L 168 (Civ.) 

--After ordering return of ohiiiifc for 
presenting to proper Court with additional 

h, ^ ii. {%) ((i^) 
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j c. P. c (1908) SEC.;I48 (Conitl) 

(8) Court-fees payment of deficit (Coneld) 
Court-fee, Court cannot extend time fixed 

Mb i\t ^Court-fee AIR 1928 

Mad 13.3=22 L W 582=(192.5) M W N 804s 

92 I C 800. 

—But wliCTC deficit Court-fee is 
accepted after ^t ime fiiced for payment and 
i E it may be Inf erred 

that, the Court . condones the delay, and 

grant extension ,as it is in its discretion 
, to do under s. 148 or s. 149, for it might 
: have rejected the plaint under O. Vil r. 

' 11- A ril 1925 Pat 299=6 P L 'P 4=(I924) 
Pat 3.55=4 Pat 109=3 Pat L ft 22 (Cir.) 

85 I C 172. 

1 r~,®® time for filing deficit 

I Gourt-ree 'after setting- asitle in review an 
I ^fder rejecting the plaint insufficiently 
I staniped can be extetidecl mid if the 
: original plaint is within time siiifc does 
! not become timo-barred. - A I E 1922 €al 
I .234=20 C W H 391=70 I C 41- 

I - i^d-Sfe _ passing 'ordors under 8, 

; 14 J oof the 0 P Code for payment of 
; deficit Court-fees, must be taken mi tfm 
,i record as it stands to have exercised Idn 
i discretion as provided by the scMdion and 
i an , Appellate i'onvt itannot go into the 
: que.stioM as to whet-hc-jr he exercised his 
i discretion in making the various orders of 
I payment, ^ . 24 G L J 8S=2f I C 511. 

I ■ . —Order directing payment of addi- 
I tional court-fee within fixed time— Non- 
pay, men t— Effect of— Appellate Court, if 
j can extend time. ' see 28 I C 89CI but see 
■■ ■ 19 I C 261 

I -'(9) Execiit^g Court, if can mtmi 
time: An executing Court cannot extenrl 
time fixed for payment of (ho decretal 
, amount. Goiirt cannot extend time only 
I when a period is fixed I'oi* the cloiric*' of 
I any, act allowed by the Code itself* 

I section has no application where time m 
fixed ' by a decree. S. 151- also, does not 
[ empower the executing Court to alter tha 
I decree or , in any way effect its finality 
and hence extention of time fixed by 

M A I ft 1923 n4 

210.. .19 iN< Ij E 8~7l I C 49I see also' 72 I C 
879=,A I i ifli 0 16; and 80 I 0^575=1 I 1 
■ ■ IJ2S pat 153; and 4f I C 140. 

■■—Appellate Courfc-ifixing time for 
payment of decree amount if lower ix>urt 
to which . it is sent for execution can 
extend time. -21 .M L J 1018=0 | c Of, 

—00). Bucutim petition:— Where mi 
applica* ion for 'execution filed ■ wilhfii 
time which had been returned for amend- 
ment , of certa'in formal defects was refiled 
after ' the ■ywiod of limitation had expired 
and af'tor the time allowed by the Court 
ror the purpose* with au application fx*^ 
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C K C. (ff0a).Si€ , 1 C P. C. (1108) SEC. 148 (Omtd) 

(l®)Cix«ciitl«i pcllliwii {Cqmki) ■ (II) “EixeiJ 0r ffaiite^ liy Ctiirt^’ (Condd) 

tli« ckby and Urn petition was —Timo fixed by Court, performance 

Wcepted. Held, that the Court liad in fact of mi till a certain date includes that date 
i|i ilie. exercise of its discretion enlarged see Btf Mad mikm I C 544 

iinder S. 14B, CPC, though .... - « ua Haar nM 

there no exprcfes order to that idl'ett. i /I® 

. i •* ^ aA* m 4 inn. I A apply to extension of time for doing acts 

^ ip h W ^ bm U I C m. mortgage <»r other decrees. B9 M 

■ i ^ — (II) Exfarte decree, settiag aside of on S7®=2 L W U)74s20 M L d 70S=IS M L T 
C 0 !tditi 0 i 5 --'Wtere an ex parte decree is 486=31 I C 240, See also S4 A ,888=14 I C 
aet aside on the condition of the deft, 240; and 10 A L J 520*17 1 C fll. 

paying Ms advers^y’s costs into Court _s. 143 and 0. 34 , r. 4 do not apply 

withiUva specified time, he had. jurisdiction mortgage decrees based on compromise 

^ vary the ntder- stthsequent by enlarging the preliminary decree in a mor- 

t|ie, time. ^ its discretion. Such power is tgage suit was based on a compromise 
m by the combined eiiect of whereby the decretal amount was payable 

:* • ^ ^ Oode. 2o M L 1 (jy instalments and in default of any* the 

" * ’ WlO.l?) M W N 870=42 ! C 961 decree-holder could himself sell the pro- 

abo A I E 1924 Lah 222=73 I C 648.* Perty but the court grantd extension of 
...“i, , . . ! time on such de, fault of the judarmcnt- 

(12) Extepion of tune subsequent to I debtor, held, Court cannot grant extension 

fibal decree: — After passing a final decree ' in wnupromise decree and the provision 

a Court cannot extend the period fixed by ; for sde bv the decree-holder was not 
the- decree for the doing of any act. 15 I C ; penaL " A L li !934 Oudh 108, 

941=99 P ll 1912=121 P W R 1912, 

-See also A I U 19',a6 Mad 1059=24 ’ possesBion other mort- 

T, W 44H-nc)9C,l M W N I r 7 a, i S^Sed proi>erty brought, by a puisne mort- 

-u w 44o-(ly2b) M W 71o-97 I C 795 ! ^agee against the prior mortgagees was 

13 0 C 38=5 !nd Cas 443. compromised, by the claim for possession 
cj 140 «... ii.s« I being allowed on condition of the puisne 

».. . 148 applies only to proceedings mortgagee paying a certain amount by a 

Plior to the passing cf a decree. Any Hxed' date. In default of payment on that 
order extending time after final decree I date the prior mortgagees were to be 

must be deemed to have been passed under , possession. On the date 

v';„ ft i .1 r* i. 1 1 • 1 , , , tor payment the puisne mortgagee 

s. 47 ot the Court and hence is appealable, j jj,ppliod for extension of time which was 

ii A I E 1924 Oudh 179=74 I C 573. ’ granted by the Lower Court. Held, that 
• -But S. 148 applies to proceediugs 1 exteusiou of tima could he granted 

periclr to the passing of a decree. Where i O b ?' 9' .'it 

tl^^;AppQU.ate Court passed an order, for ' ^ ^ Lode. 18 O O n8-28 I C 862. 

resjioi|tion of a suit dismissed for default — IJut wliore by a compromisedecree 

by Trial Goiirt on payruent of a sum of (deft was to pay pllf a certain sum 
money within, a fixed time and the Irial i within a certain time failing which the 
Court refused to ac^pt the sum a day mortgaged property was to be foreclosed, 
later. Held that the Court had junsdiction j^^jd whether the decree is a forclosure 
to extend Line for pjgment. AIR 192b decree or is treated as a contract the Court 
Nag 44=21 N L. E UlcST 1 C 12. can extend time. 71 I C 42l=A I E 1923 N 88 . 

— (U) “Fixed or granted by Court” i — S. 148 applies to cases in which is 

Section 148 in terms applies to an enlarge- ; extended the time fixed bv C. F. C. 

merit of a time limit fixed by the Court, | for the doing of some act and not to the 

and^ it c.ao have no application to a tipie- extending of the time fixed by a mortoge 

limit fixed by Statute. [58 M L J 477, j decree for the payment of a prior mortgage 

re^H’ed ^o] Gl M L J 644=1932 M W N ■ VVhere in a redemption decree the decree 
164* =AT' )9^2 M 11*2=34 L W 799. Thus erroneously^ described that the suit will 
the Coul4 ^^npt extend the period of ■ stand dismissed on default of payment 
one month aiSi^wed under s. 55 (4) as in m a certain day instead of the words 
that case the period is fixed by Code and : cound in 0 . 34, r. 8 , Held, tliat the 
nob by Court^ and- Si 148*, does not apply 1 Court could extend the time. When the 
^ XT M L J 477=(1926) pUintitf in a redemption suit who has 

ft? Tsj ^ ^ decree makes a bona fide 

iqII "W ^ calcuialing the interest and 

^ ^ ^ deposits less than he ought to deposit 

9 there is a good cause for extension of 

A T R., .]|^ 615= A L R‘ 1932 B 1003 time for payment of the mortgage money. 

J. ^ |3I 9 A L J 38J=14 I 0 240:?l4 All m 
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C, P. C. (1908) SEC. 148 (fio)M) 

(14) Mortgafe (Cojic/,/) 

—8. 148 of tho C. P. Coda gives a 

t»ourt power ,to„ enlarge the period of 
redemption if it thinks fit. 8 Bur L T 92= 

271 C 706. 

A mortgagor attempting to raise 
money in pursuance of an e 2 f parte preli- 
minary decree for foreclosure should be 
granted extenBi(>n if the mortgagee applies 
tor final decree immediately he is entitled 
to do sa A I E 1925 Nag 258=8 N L J 6 

=84 I C 197. 

—Suit for redemption— Prolimiuary 
uecree deposit of mortgage money — Ex- 
tension of time to the mortgagor— Whether 
proper see ALE 193:5 A 511=A 1 E 1933 
A 157=145 I G 591=1 R6 A 122. 

„ —Application to extend time decree 
•tor redemption see 2 L W 1 ( 174=39 Mad 
876=29 M L .T 908=11 I C 240 

—(15 ) Power of Court:~Court has 
power to grant extension of time fixed liy 
“ iwy act A I E 1924 All Sid 

=22 A.L J 791=L E 5 A 515 Civ=46 A 

861=82 1 C 181. 

, , — In Eie ab.senoe of negligence or 
laches time for payment of Court fee can 
be extendeil if tliere is sufficient cause for 
the delay. A 1 E 1924 Pat 665=3 Pit .-53 7- 

6 P L T 151=80 1 C 1010 

-Expiry of time fixed for appeal - 
allowed to be raised in an ajipea! 
admi^d after time— Implied extension of 
appellate court. 43 Mad 
550 (P C)=18 A L J 489=22 Bom L R 
568=38 M L J 444=56 1 C 161 

conferred by 8. 148 
or the 0. P. Code cannot be arbitrarily 
exercised lu matters to which the rules of 
limitation apply, and in which, by those 
rules, the Court can only extend the time 
alter a proper judicial consideration of the 
® 5 oI tbe fraud 

es^blishad under 8 1« of the Lim. Act. 

3 Fafc I* J 376 A i/ourt cauiiot keep 
alive a cause of action for an indefinite 
period by granting without cau.so shewn 
and withoufe consider.ition, iiidulsience 
litigants who are guiUv 
of the grosae.st laches, and who f„i| ti 
comply with the order of the Court 4 1 ^ 
Pat L J 428=52 1 C 419 ' 

-(16) Pfe-eniption:-Time fixed by a f j 
pre emptioii decree, for paying piircliLe i 
money cannot be extended either uinier s' i i 
148 or s. 151, 0 P Code. 61 1 0 24-rKco 
also A I R 1923 bah 162.-7! 1 C 36; Hoc ■ 
also AIR 1924 bah 359.-7:5 I C 891- i 
23 O C 254=57 I C 488; Contra i k b 
J 92=2 Pat L W 400=14 1 C 81 
— Jurisdiction undei: s, 148 is .! 

4a where iliue is fij^ed by (;ouid, J 


r c, l\ c. (1908) $2L tu. ' (Cofddy . ' 

I (16) Pre-eiiipti 0 !i. {ijontd) ■ 

ii j otherwise llrio by^ its^ decree in a siui. 
,f j But once an appe;i.l is preferred from the 
s I aeeree the Appellate bNuirt: has jiirifcfdictloii 
extend time Ih'iiigh not under s, 
e Y *3,af|er the provisions of r. 32 O. 

XB I ^ by. varying the decree of the Court 
3 rof first ■■■ instance In that l>6hair. Where 
s I pre-emption mm decreed con- 

,1 I drtiona! on payment into Court a 

0 I certain sum in. default of which the suit 

r I was to 'Stand dismksed and the pbuntif! 

i/' ' before the exfiiry of the period. 

Held that the Appellate Court roiibi tx- 
' tend time -.for detmsit under ih XX Xf r. 
f 3:5. A I K 1928 Oudh .'i;}=2 buck 42.5=1 
i W N 252.-101 I C 218. 

— Whore ticriod was liMnl f.ir (laying 
) ; pre-om{»tiou luoucy biiiim/ wlucb miH wa.-^ 

1 j to bo di.sun.ssed and plainlill' vvent in 
I appeal whieli failiid arid the *\p|iollale 

(. 20 urt vvas not asked to exlmd liiin; ^Islcb 
- , Ijiid llicn expired ilu; Ckutrl is not bound 
; ; to exkei Iho time as H, lipfdies nuly to 
proeeodirms before f»assing (iual deercc" X 
, : t U 192S Oudh 492=0 O W X ghlkfrid Bill 
. I (1920) Oiidli 148=114 I C SW. 

. ’ ,, emptiu! deereft-dsxpiry of lime 

. iixed iim payu'icut of pureli.-me moimv—Xo 
power, to extend lb A b J 892=48 I C iSj. 

-^Pre-emption or redemption .enst»H — 
Courts power to extend time ILxed in 
decree* nee 7 f.iid Cas 3B; see also ly | i) 
P ^ atnl 27 I C 419. 8 148 
C. 1 , Code applies only to acts preacribed 
by the code and not to nuts prescribed 
by decree which have become ftnaL A 
court therefore cannot extend tlie time 
fixed by a pre-emption decree for thu 
pavraent of jmrehase money even If 
application i.s made b«fore the r*x.|iiirv of 
.the time fixed. 28 1 C 4o8=| « L J |||. 

. —Section 148 of the Fmocdiiru 

Oode doe.s not aulhorise llio bunrt to ex-, 
tend the time fixeti hy the decree for pay* 
meat of purchase money in pr^ cmiHiiin 
j cases, 11 A B »l It ids 35 All 582=11 | C SS3, 

I-. — The. .. plaintur in a mik fnr im. 

emptum^ was given a decree coiiditi mil on 
hm paying into emrt a cerain sum iq 
gedier wd1i costs mentioned tliorein witliin 
a hxml lime On the last day, h.» bmi-Um ‘4 
for deposit the ammm! midi- psvdife be 
decree but not the nmmim f costs 

h.i'l Rft tlm Court hv (vuduroii at tho 
liouso of tho Naili t-Iu-riff Hu; Mimmrtt 'of 
.jOHis also but (hv „j.,nyy iv.*s m l ao.aij.j.j.i, 

Iho couit opluioff that thu «iut mIo.mI 

<bs!uw.se(l f.,r i«iyai.'nt not being ma lo 

Within the till! hxttl in iho (leareit ‘In 
iilipea! agiinst tip order of thi l>ivi,,i„j,,ii 

Jatigo exteuded f.Vr i.iymeht! 


DfeSAi’S ALL INblA Cok&OLIOAtED CIVIL DICEST I9il^f»4 


1904 

4j3-8 


V^4 

C h C. (IWS) SEC, m (Ooni^) 

(li) Fre-einptioii. (Comld) 

HeW, that Ihu order of Divisional Judge 
was isHra vires atid that B. 148, was not 
applicable to the case for no time was 
prescribed or allowed ^ by the Code which 
could be extended by court. SIC 812=:140 
F W E 1910=22 P L R 1911. 
—Payment of raonej* into court 
within a fixed time in pursuance of a pre- 
emption decree is not an act prescribed or 
sdlowed by the Civil Procedure , Code 
within the meaning of S, 148 A Court 
has no power to extend the time bxed by 
a pre-emption decree for payment of the 
price. 10 A L J 520=17 I C 912 

(I7>— Frliitihg Charges:— Applicability of- 
Oudh Buks of Prrctice, E 13— Extension 
of time for deposit of printing charges see 

50 I C 789. 

(18)— Time fixed by decree (cciiipromise or 
otherwise) whether can be extended 
Court cannot extend the time fixed by a 
liecrto for the luiyua.nf of money where 
the dccioe ]u’ovi(les for payment of niuiiey 
within certain time aid specifies the 
|>oiiaHy for non-payment, the enforce meni 
of the puna My cannot be delayed by any 
order in derogation of decree. A 1 ft 

1922 Oudh 131=25 O 0 74=68 I C 205. 

-Soo also AIK 1924 Oudh 330=11 
O L J 119=78 I C 387. 

— Whore plainiill’ in whose favour 
decree is passed in suit for specific per- 
formance is asked to deposit sale con- 
sideration within fixed time that time 
cannot further bo extended. A I E 1930 
^ Pat 279=Ind Kul (193(0 Pat 670=126 I C 910. 

—So also time fixed by compromise 
decree cannot be extended by Court, 9 O 
L J 53=66 I C 273, 

— But see contra. A I E 1923 Nag 
88=71 I C 421, and A I E 1929 Nag 164=25 
N L E 110=Ind Rul (1929) Nag 171=!!^! 

C62I. 

—Where under a compromise decree 
payment of the decretal amount, is to 
be made ^ within certain time the Court 
can extend the time if it thinks that time 
is not of the essence of the contratet, 
and no revision lies from such an order 
, . „ ex.tendittk- A I 'E 1924 . Pat ^ 387=2 

’ m 90«^) Pat 122=5 P L T 401=82 I 
■■■'■ ' C 505. 

,^But where in proceedings by the 
judgmenbdebtor to se| aside an execu- 
tion sale, a compromise is made that on 
payment of the decretal amount within a 
fixed time the sale shaft, /Itand cancelled, 
while failure the kle^ball stand 

coufim^d ;the Court has no power to 
fxtend 4^4 tor payment. ; A i 


C. F. C. {I9i8) SEC. 148 (Contd) 

(IS) Time fixed by decree. (Canid) 

E 1925 Fat 691=6 P L T 51!=(i026) Fat 

40=88 I C I0M. 

—Where a consent decree was passed 
that on defendant depositing^ certain 
amount vithin certain time suit would 
stand dismissed and on failure stand 
decreed and the defendant deposited 
amount after the period but the Court 
accepted it and dismissed suit. Held tbfxt 
the order of the Court not being in 
satisfaction or discharge of a decree was 
not ap]!cl]able. Held further ilrai the 
Court could not extend the period for 
making the deposit liecauso where tfjo 
decree finally settles the righis of the 
parties, the Court cannot extend time so 
as to interfere with the rights of the 
parties. A i E 1929 All 6<>()=(1929) A L J 
968=Ind Eiil (1929) All 895=118 1 C 591. 

—Compromise decree — Provision for 
payment i-y instalments— .Xo jurisdiction 
of (ioiiH 1o {'x'mn! lime. A ij 31 1933 P 
45l=A I n 1933 P 563=^45 I C 548. 

— Wiiere a.n order allowing idaintiff 
to withdraw the suit with lit'oriy to bidng 
a fresh suit the lime within which 

the plain t'i -IT should pay the costs of the 
defendant, the payment of which was 
made a condition of the said order, held 
Accordingly, that the Court had no power, 
under B. 148 to extend the time allowed 
by the order for |Ki}inent of the costs. 
35 L W 57 (59)=1932 M W N 72 (2)=i38 I 
C 121=1 E 1932 M 514=A I E 1932 M 
223= A L R 1932 M 501. 

— Where a decree passed by the High 
Court in Second Appeal directed that on 
payment by the plaiDtifts to the 8th 
defendant of a sum of Es. 50 within 
three months from Mb date a moiety of 
the suit property should be delivered to 
the plaintiffs, aiid where the plaintiffs 
without applying for review of the judg- 
ment prayed for an extension of time 
originally granted on the ground that 
they were minors and that their next 
friend in o illusion with the 8th defendant 
misconducted himself wilfully by not 
making the payment within the time fixed: 
Held, that there was no provision of law 
under which the extension prayed for 
could be granted and that neither. S. 143 
nor 151 of the C. P. Code ( of 1908 ) was 
applicable to the case. 16 M L T 430=1 
E W 882=26 I C 61. 
—Suit for partiiieii— Alienee of joint 
familyjn-operty impleaded as deft.— Decree 
declaring alienatiou good to a certain 
amount and directing possession to bo 
delivered to plff. on paying his share of 
the amount within fixed time— Power of 
Court to enlarge time see 37 M L J 695= 

' r 'M ti 45ft 
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C. P. C. (I90S).: SEC. 148 (Conddf ■ 

(18) Time fixed by decree (Coneldy- /. 

—Time for ,:paymeot fixed . . .by decre'e 
bf^ first Court— Decree confirmed on appeal | 
— Time rule from date of ax>peliat6 decree 
though it does riot expressly mention the 
time for payment. 34 C D 3 4i5=:?0 I C 6 
( 19 )— .jijiie fixed by order wlie/hercau be' 
extended Where an application is allowed 
providing that if within the time allowed 
certain terms are not complied with the 
application shall aiitomaticaily and without 
further interposition stand dismissed, no 
further order of Court is necessary to 
effect its dismissal. The test to determine 
whether power exists to extend time is 
Avhether the proceeding in which time 
was oriu'lnally granted is still pending or 
not. A'[ 11 1928 Mad 154=53 M L J 494 
=:2G L W 333=39 M L T 146=(1927) M W N 
. 809=105 i C (24. 

--‘Where an order prcndtles that the 
suit would bo dismissed if money is not 
paid within certain Unic further order by 
the Court is neiiessary before the suit is 
dead, and, on an application for such an 
order, it is open to the Ctrart, to extend 
the time for making the payment Jbit if 
the or<kr states that default of payment 
the suit will stand dismissed time cannot 
be extendeti A I B 1922 Cai 320=48 C 
■ ■ 902=6§ ( C 48(. 

—Jurisdiction of Court to extend 
time — is not applicable to orders fixing time 
on agreement of parties. ALB 1933 A 
733 (734jr2 A W i 474. 

— Appellate Court ordering remand 
— conditional on filing of certain papers 
within time— Otherwise appeal dismissed 
automatically— Papers not filed — Time can 
be extended as the order of remand does 
not amount to a decree. A L B 1933 A 
229=55 A 326=A I R 1933 A 262=55 A 326= 
AIR 1933 A 262=142 i C 331=1 E 5 A' 
106=1933 A L J 12? (EB) 

—An order alloyring au amend me iit 
of the plaint was made couditioaal on 
payment of the necessary court-fee and 
of the defendants’ costs within a speciii n:l 
period. The order provided that, if the 
costs were not paid within ilia time 
allowod, the suit would stand disistsaed 
with costs Held, that the successor of 
the Judge who made the order had 
power to extend tlio time allowed for 
payment of court-fee but not the time 
allowed for payment of tlie costs. Though 
the order exkiiding the time for luymeni 
of, the costs was hold, to bj .enoHic'Ou.^ ia ■ 
law, the High Court declined io interfere ^ 
in revision as to do so would cause irre* 
parable loss to tlrj pialiitil! am! would as 
such amount to a denial of jasl'ca to 
him. 36 C W M mhim I C 313=1 » 

- .. ifi| c m. 


C. E C. (I90S) SEC. 149 

Synopsis. 

(1) Bcope of the seetion. 

(2) Appellate Court. 

(3) “At any stnge”. 

(4) Bona fide mistake. 

(5) Deliberate omiBsion or neglect. . 

(6) Discretioa of Court. 

(7) ;Duty of Court, 

(8) Pauper .applicat-iorm and uppcals. 

(9j Payment ■ of Court- fee on memo of 
aiipeal after limitation period. 

(lOj Payment- of Court- fee cm plaint after 
■ limitation- 'period.- , 

(11 ) Payuru:it .of ; -Cmm rt- foe willii'n time 

allowed by Court. 

(12) Question of sou nmli'r f7,t 

(9) and (lO) supra. 

(13) Revision or review% 

i ■ (1) Scope of the Section* 

■ — B. 149 is one of general provbiouh 
; -not liable to anniilmcut or alteralion by 
i any -proceedings under Fart X, ami in 
i case of any coutiict between a generai 
i provision and a rule under the first scfiio 
dale, -the former must |>rcvail. A I M 
1926 'Mad 676=(!92G) M W K 311=51 M L 
, 3 90=fS I C 4Jf. 

Time ' allowed, I unckr Art. I5H, 

! Limitation. Act, fur supplying Ctnirt-fce 
; stamp on appUcatitm to set iisidc aii 
! award can be extended. AIR 1928 Biiiil 
* ' ' - - -8-7=:2;i B L E 9l=l»l I C III. 

-■ —Where . ind-ulgenee under s. 149 
in -case of -an appeal iiiBufllciantly staiispod 
is .refused ' the appellant h entitled to 
have his app'^ai heard with regard to liis 
claim -for which Ciurt-fecdus been paiti 
and in so far m it is within tinu;, 
whether or not Hiich a rcqucHt u uisidti to 
the Court by the appeiliiut. A 1 li 1931 
Lah 237=|nd llui ay.lij Lali 425=32 PL R 

129=111 I c m 

— Oc»urt-fce payable acaording In the 
law “for the time u-auig iii foroi’” intafii' 
in the case of au’apiical, o*iirt-f©a pay. 
able according -to the scik whicti 0 m iti 
force wdmu the maui'JMiidJru of appeil 
was filed. 9 U W X 855=119 I G 190= A 
i U 1932 0 313=1 I im 9 JfS (1), 


(2) Appdfatc Court 

— Q msliuii of o! diserotlon 

uadm* sj Ml. >h niM be kdtti th«> 4i*erw- 
feuni of the trut Gjurt atnl Iti-# A|i|Hl!ali 
Court muit wot niter fera wllh Ibe d it- 
eration isiilws thera ii a strong case. A 
I E 1921 Pal 23J«{I02I) Fai 3i5sfi P h 
f 4=3 F L S 4Gif) 22=r. Pal 193x11 
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c. P. C. (1908) SEC. 149 (6W4) 

(2) Appellate Court. (Conoid) 

—Suit for parUtiou aud profits— 
Amount of Court-fee determiEied bj first 
court and time fixed for hs paymeiit— 

Dismissal fur default iu payment— 

Appellate Court iucompetejat to extend 
time or reduce amount, see 28 I C 890- 

— An Appellate Court cannot ques- 
tion the propriety of an order under S, 
149 of the CPC for the payment of 
deficit Court-fees if the drder is not ob- 
jected to when it is made, or in the Court 
which made it. 56 I C 47=2 If P L R 

■ , rw) 45. 


(2) *‘At any Sfafe”. 

— S. 149 of the C P C is inapplicable 
whoa there are no proceedings actually be- 
fore the Court. When the application for 
leave to appeal in forma pauperis is 
rejected the unstamped memorandum 
attached to that petition falls to the 
ground. 18 I 0 518=5 Bur L T 294; see 

also 18 A 395. 

— Time can be gu’aated at any stage 
for paytneut of deficient Court-fee, Court 
may therefore grant time before or after 
registration of the plaint and even after 
expiry of the period of limitation. - A I R 
1926 Nag 156=89 I C 419. 

-^Once a decree is passed a Court Is 
deprived of its jurisdiction to extend the 
time for payment of Court-fee. AIR 
1981 All 378=Ind Rui (1931) All 220=129 

C 732 


( 4 ) Bona fkle ifiistake. 

-^A case of mistake in valuation is 
pre-eminent a case where discretion under 
s 149, Civil P 0 should be used. AIR 
1929 P 0 147=Ind Rul (1929) P C 261=31 
Bom L R 841=33 OWN 781=56 I A 232= 
60 C L J 39=30 L W 104=57 M L J 281= 
10 Lah 737=(1929) M W N 818=31 P L R 
7 (P 0)=U7 1C 493. see also 59 C 388 
(392)=138 1 0 64i=A 1 R 1932 C 482=1 R 
1932 C 483. and AIR 1926 Lah 509=92 I C 
319 and 44 1 C 398. 

—Where' through bona fide mistake 
full Court-fee w not paid in the Mrst 
instance but deficiency afterwards is made 
good the benefit of s 149 can be claimed 
and the Courii accordingly can extend 
time. A I R 1923 Lah 629=80 I C 25l. 

—When an appellant filed her memo- 
randum of appeal within time, sUoiped 
with a Rs, 2 Uourt-fee only owing 

to a bona fide error on the ’'"part of her 
picador, who on discovering mistake 
pjade up the doficiency after oxpky of the 


C. R, C^(I908) SEC. 149 (OmM) 

(4' Bona fide mistake. (Conoid) 

pariod allowed for the appeal. Held that 
j the case was one in which the Court might 
exercise the discretion vested by S. 149 of 
I the C P Obde. .10 P S 1.919=49 i C tS8. 

I — Where the question iuvolved is 

I debatable one and the deficiency in Court- 
j fee is due to 'n bona fide mistake, extens- 
! ion of time should be granted. AIR 1923 
j , Lah 136=7 i I C 7iL 

i --Discretion under s. 149 to allow’ 
j party to make up deficiency even after 
i the expiration of limitation for filing the 
I document can be exercised in cases of a 
' bona fide mistake or a misunderstanding 
of the law as to valuation but not where 
the party never carred to find out the 
proper Court fee which he had to pay. A 
, I R 1929 Nag 294=Ind Rul (1929) Nas 332= 

119 i C 70». 

; — Where however there is no bona 

i fide mistake but a deliberate attempt 
; either to avoid payment of sufficient court- 
I fee or to defer the day of payment as 
! long a? possible, extension of time will 
not be granted. 1 Lah 231=57 ! C liS. 

— En the absence of bona fide mistake, 
the Court may refuse time to a party to 
make up the deficiency in Court-fee in a 
memo of appeal. AIR 1931 Lah 343s 
32 P L R 25l=Iad Rul (1931) Lah 895= 

|34 I € I2L 


( 5 ) Deliberate omissioa or neglect 

— -S. 149 of the G P Code should not 
be construed in such a way as to nullify 
the express provisions of S. 4 of the 
Court- Fees Act, Where the amount of 
Court fee payable is open to _ doubt or 
cannot be ascertained by the High Court 
till the record is received or il appears 
that the appellant has made an honCsSt 
attempt to comply with the law* the Court 
may properly receive the appeal and 
all)W time for the deficiency, if any, to 
be made. Where however an appellant 
deliberately and to suit his own coiiveni- 
otKse paid insulBcient coart-fee on his 
appeal, the Court is not bound to re- 
ceive the appeal and give the appellant 
time to make good the deficiency. 42 I C 

* 675=3 Pat L J 14=5 Pat i W IS. 

, '—Where appellant’s Pleader, delibe- 

• rateiy refuses to^ pay up deficiency 
brought to his notice while filing app'.:ai 

I eKiension cannot be allowed A I R 1924 

I lifili 325=11 I C i9&* 

I — Jn abseiias of a bona fide mistake 

about the Court- fee and where the omts- 
sioE to pay the full amount ia dtllberate, 
time to make, up' dcfickificj/ .be 

. A lii 1923 Lah I £ #1?. 
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C. P. C, )S2C 149 {Conkiy 
(5) lellbefate omission or oeflocl {OoncU) 

-See also 1 Lah 234^57 I C 215 And 
also AIR 1922 Lali 440=4 U P L R 
(Lab) 77=67 I C lOG and 62 F L R 1919= 

53 1 C 256. 

—Though the attention of ^ the 
appellant was called to the deficiency 
nearly four years before the date of 
hearing of the appeal, ho did not make 
good the deficiency and applied for 
exte’^sion ‘at the hearing of the appeal 
on obiection taken by the respondent. 
laS I 0 738=33 P L R 187=1 R 1932 L 
537=1932 P C L 211 (Civ}=A L R 1932 

I 21 J (Civ). 


[C. P. C. (:I9®8> SEC. N9 (Confd) 

:(6) Dsscfetioa .of COlift (Cmfeld) 
decree- holder .-was not entitled to any re- 
lief. R 1923 Oudh 16=72 I C 879. 

■ — TimeV for payment, of deficient 
Courfc--ff.es cannot be extended when there 
could have been no iiiisapprehensic.n as to 

I the Courl-Tee payable. 7.1 I C 788. 

. ■ ■ —Where while dismissing a suit plaiio 
I tiff is ordered io mafee up the deficiency 
I in Court-- fees, the Court must, bo pre- 
sumed to have acted muler a 149, and the 
plaint becomes of the same force and 
effect as if the Court-fee^had been paid 
in the first instance if deficiency is made 
up. AIR 1926 Lab 346=8 Lali h J 60= 
27 F L R 172=92 I C 981. 

— Where the amount of Court -fee 
payable is doubtful and the party had a 
reasonable cause for not paying the re- 
quisite Court.*- fee the case is a fit one 
for extending time for inakiiJg good the 
deficiency. AIR 1930 Lah 24=1! ! C 270. 

•—When discretion *as regards granting 
time is not txeroised and the memorandum 
of a]ii>eal is rejected the order of rejection 
should be set aside. AIR 1923 All 349 
=21 A L J 333=L K 4 A 188 Civ=74 I C 757* 

, ^ — Discretion 'under s. ' 149 can be ex- 
ercised at any stage in the case and in 
respect of whole or part of any prescri'bed 
fee. A I R 1929 P C 147= Ind Bui (1929) 
P .0 261=31 B..m L R841=3:3 C W N 781 
=56 I A 232=50 Q L J 39=30 1/ W ■ 134=57 

■ M L ■ J : 281=10 Lah 737=fl929) M W N 

: ' ■ 818=31 P L E 7 (P C)=f l7 I C 491. 

. —Discretion ' under s. 149 Lo accept 
the plaint on a Court-fee and treat the suit 
as having been instituted on date of 
: application to sue as pauper should not be 
too widely used bj Court in favour of a 
plaintilf who fall's to ^establish Ids right to 
sue as pauper. A-rR 1929 Pat 637=Iiicl 
Rul (1929) Pat 521 = 11 P L T 55=1 IS I C 129. 

—Where question of amount of the 
Court- fee is heyoinl doubt or when there 
is no honest attempt tm the appellanPg |mrl 
tf> comply with the law, discretion may not 
be exercised in his favour, AIR 1929 
Pat. 731 = 1 U (1930) Fat 25=8 Fat 906=10 F 
h T 622=110 I C 313. 

—A couft before wliitdi an iiisulficfem 
tly stainp-cd appeal is filed in time has 
power under e. 149 C. P. CX to accept it 
oil the deficiency beifig uuidu good, even if 
it was made after expiry of limitation. 
A Bench Imfore which the appeal 1 $ pcmieci 
•under O 41, r II C. P. C. will not ordln* 
' arily set aside the jui%eV accepting the 
meiiioraiidum of appealf ’ iipwnliy Avhen 
the paper bfMjte had Imun p’ipar^d and 
printed (50 All 9IM) and 16 A L d 67 disi) 
^ . All 1934 All 7L 


(6) Piscfetion of Court. 

—The section gives wide discreiion to 
Court. 38 Bora 41=15 Bora LR 902= 

2 1 I C 337. 

—See also 27 M L J 677=26 I C U 

—But the discretion allowed to 
Courts by S. 149 cannot be exercised in 
favour of an appellant unless he shows 
reasonably deligence in the prosecution of 
his appeal 130 F L R 191.3=19 I C 788= 

55 P R 1913. 

— ^Tbus when there is no question of 
any mistake Court will not generally 
extend time. 24 i C 276 

—Period fixed for payment of defi- 
cient Court fee— Extension of time origi- 
nally granted — Power of Court, see 

5( I C !54. 

— Ignorance of law or poverty is not 
an adequate legal ground for extensioii and 
no extension should be granted where an 
insufficiently stamped memorandum of 
appeal is re-filed. 3 Lah L J 237=67 I C 901. 

— Plaintiff got a decree for spodfic 
performance on condition of deposit within 
a certain period, Imt made the payment 4 
days later but before the expiry of the 
period allowed, he applied for amondment 
of decree by insertion of certain directions 
m to wlmt was to happen in the event of 
Ms milking the deposit. The Court on 
2()th March allowed the amendment, but 
stated in the same order that plaintiff 
decree-holder had failed to make the 
deposit and was not entitled to any exten- 
sion of time. Two months before this 
order, the plaintiff decree-holder had 
applied for execution and was given posses 
sion of the property, the failure to make 
deposit not having been Imought to Com t/s 
notice. The judgraeid-debtorjn connection 
with proceedings which culminated in the 
order of 20th March, applied to be restored 
to possession and application was granted. 
Held, where a definite time is fixed by 
decree Court cannot extend it. but in any 
ease,, no extension hf^vlog been granted 


fill: 
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C. P. c. (1908) SEC. 149. (Co7itd) 

( 7 ) Duty of Court 

— Plaint insufficiently '.stamped-Diity 
of Court, see 27 P L E 1917=39 ! C 766 

--To avail of the terms of s. 149, the 
permission to deposit deficit-fee ximst be 
given after considering the circumstances 1 
and reasons for not filing the entire Court i 
fee in the first instance 60 I C 493 

— Unless ih^^re is satisfactory explana 
tion of the mia^ke, no exteimion be 

granted for making up deficiency on memo- 
randum of appeal. 3 Lab L J 156=67 

I C 130. 

— Court cannot refuse to fix a time 
within which the deficient Court-fee shall 
be paid. It has discretion to extend the 
time already fixed. Section 149 does not 
give the Court any discretion to refuse to 
grant the time which 0. YII, r. 11, says 
it shall grant. Where a party pays beyond 
the fixed time and has not asked the Court 
to extend the time for payment but the ; 
Court receives the fee, the inference is 
that the Court has implicitly, extended that 
time, Court can accept payment after the 
fixed time. A I R 1926 Mad 676=(1926) M 
W K 341=51 M L J 90=95 I C 439. 

— It is an abuse of the powers of the 
Court to refuse the deficit Court— fee 
where the delay is that of one day. A I 
B 1927 Oudh 507=1 Luck Cas 574=104 I C 

527. 

— Deficiency appearing on face of 
memo of appeal— Receiving of memorandum 
in case of, is without jurisdiction— Proper 
procedure in such a case is once re 
turn the memorandum to the party 


C. P. C. ,Cl908),:SEG.:i4f. (Contd) 

( 8 ) Pauper applkations ancl 'appeals; , 

— Where an applicatiofi fer permis^sion 
to sue as pauper is witlKlrawn on gmuiid 
that in another Court application to sue in 
forma pauperis with respect io a ]>revi(ms 
suit had f>een rejected, and the requisite 
Court-fees a^c paid after limitation it is 
not a fit case to exercise discretion under 
s. 149. and the suit is barred as both the 
applications are fraudulent. A I R 1923 
Rang 256=1 R 196=74* I C 835. 

— On dismissal of an application for 
leave io sue as a pauper the plaint still 
remains and may be validated by payment 
of Court-fees within time to be* fixed by 
Court which lies in the discretion of the 
Court to do. AIR 1924 Mad 118=18 L 
W 451=33 M L T 18 ^ (H 0=46 M L J 
254=(1923) M W N 720=76 I C 767. 

— S. 149 has no application to validate 
subsequent paynmot of Courfc=fees in case 
of an application for leave to sue as pauper. 
AIR 1929 Fag 268=Ind Rul (1929) Nag 
^ 287=12 N L J 696=118 1 C 687. 

i —Application for leave io sue in 

I form a pauperis-Rejection of — Subsequent 
I payment of court-fee — Elfect— Suit shaft 
be deemed to have been instituted when 
Court-fee paid— S. 149 can be invoked 
only when the pauper petition is kept 
pending. A L R 1933 :N ,283=A : ;i ' i : 1933 

'N,'2I7. 

—Extension of time to pay . Court- 
fee on, pauper application— Power of Court 
and effect see (1915) M W N 228=28 

! C 504. 

— Power of Court to extend time 


presenting it. 59 C 388 (392-3)=l38 I C 
64S=A I R 1932 C 482=1 R I »32 C 483. 

— The District Judge who had juris- 
diction to hear the appeal exercised his 
discretion and allow’efi the court-iees to 
be made up, This could only be done 
under s. 149, Civil P C. That section 
clearly lays down that upon such payment 
the document in respect of which such 
fee is payable shall have the same force 
and effect as if such fee had been paid 
in the first instance That clearly means 
that ;once the Court has allowed and 
accepted payment no further question of 
limitation arises. It was not fair to 
permit the deficiency to be made up and 
then to hold that the appeal was barred 
by limitation. AIR 1932 L 21=133 I C 122. 

—Rejection of appeal on ground of 
Court has no Unlimited power of rejection 
1932 MW ’N 104* 

— Where the plaint claim is reduced 
io appeal, the Court must not dismissed 
the entire appeal, but should hear the same 
to the extent that Court- fee has been paid 
A I R 1931 Lah 237=32 P L R 129=Ind Rul 
(1931) Lah 425=131 I C 297. 


to pay stamp, if applies to pauper appeals, 
see 31 M L J 269=40 Mad r»87=,IS 1 C 617. 


( 9 ) Payment of Court-fee on memo of ' ■ 
appeal after limifatimi. 

—An appeal must be taken to be filed 
on the dale on which the nuBmorandmu 
of appeal is pro] >3r!y st imped. 2 Imh h 
■ J 481=56' !, C 742. 

—Where the' delic.ieiiey in an insu- 
fficieiitly , stamped plaint * filed within 
limitation is m.ade good under O. YIL 
r. ,11 , nO' question of limitation arises, 
law as regards memoranda of appeal is 
however different,' AIR 1922 Pat 56 (I) 

, =3 P h T 142=70 1 C 378. 

—It would be an exceedingly bad 
precedent to hold that an ai>pcl!ant who 
cannot pay the full court fee within the 
period of limitafion prescribed for the 
filing of the appeal should be allowed to 
file the appeal on insufficient stamp and 
shoMd be given time to pay the balance 
at his leisure, 8 P L E 1919=49 I ^ g7|. 
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C. P. C (1 90S) ■ SEC. 1 4'9 iS^ontd) 

(f) Paymefit of Cciiirt-fee: on Memo of 
appeal after limitation* {tontd) 

—Where deficiency in stamp for ^ a 

memoraadum of appeal is brought to 
uotioe of appellant but is still not naade 
up till long after the appeal is time- 


C. P. C. (1908) SEC. 149 (Ooutd) 

(9) Payment of Court fee of memo of 

appeal after limitarion. {Cnwld) 

— Proper me niorancluni of appeal is not 
—Extension of time for payment of Coiiri 
-fee— Exparte order for— payment of 
court-fee pursuant to — Preseiftation <d 


. r * s p s >" “1! “I" “1,;: 


be given, 21 P W R 1921=59 1 C 689 on t 
see also A I R 1921 Lah :371=26 P L R paid 
192I=59;l C 667. 


on the date on which the ermrt-fee is 

37 C W N 179. 


. —Where the deticieocy in an insu- 
fficiently stamped appeal is made good 
after the expiry of the limitation but the 
omission to pay proper Court- fee is 
unintentional and a bona fide mistake, the 
appeal should not be dismissed merely for 
such an omission. AIR 1925 Lah 246=6 
Lah L J 506=84 I C 946. 

— Where on a memo of appeal insu- 
fficient Court— fee was paid and the 

additional fee required by law was paid 
later but the limitation had then expired 
and tiie explanation was that the insu- 
flieient Court-fee was paid under the 
old practice. Held that in view of the ex- 
phiriation necessary extension should be 
alb>wed and the appeal was within limi* 
tition. A I K im Lah l()8=Ind 11 ul (1330) 
Lah 415=123 I C 527, 

— Appeal presented out of time — 
Memorandum not bearing any stamp^ — 
Time extended for paying . Court-fee- A p- 
p *al when to be taken as presented — 
Powers under S. 5, Limitation Act— cannot 
be exercised, A L R 1933 C 419 (420)=37 
C W N i79=A IE 1933 C 796=146 1 

! C 55<? (1). 

—A Court before which an insufficintly 
stamped appeal is filed in time has powder 
under S. 149, C P C to accept it on the 
deficiency being made good, even if it was 
made after expiry of limitation A Bench, 
before which the appeal is posted under 
(). 41, r. 11 C P 0 will not ordinarily 
set aside the Judge’s order accepting the 
mem-irancluna of appeal, especially when 
the paper books had been prepared and 
printed. ALE 1934 A 72=1933 A LJ 1357. 

— Memorandum of appeal presented 
out of time without any stamp whatsoever 

(x) vu (<a) 3 


( 10 ) Payment of cotift-fee m plaliit 
■ ■ ■ - after limitation. 

—Under O VII r. 11, cL (c) read with s. 
149 empowers Court to allow plain iff furtlier 
time to make up the deficierrcy and if such 
dificiency is made good within the prescri- 
bed time .the fact of limitation expiring i!i 
meantime would not aftect the siiit. 1 ho 
decision in 15 All 65 is no longer law, A i 
R 1923 All 538=21 A L J 387=45 A 518= L H 4 
■ A 251 Civ =74 I € 35B see also U Ylf r. II. 

A sut is not barred by rnuiiaiion, 

if the plaint is filed within lime aiid ilio 
deficit Court-fee called for by the Court 
is paid up even after the time allowed by 
the- Court -when the Coui-t aceepis the 
plaint ami: registers . it. No r;x|>ress (mhxr 
extending the time for paying up the de- 
ficit Court-fee is necessarv. 1 .Ehd L T 

544=58 I C 216. 
—Where a suit was institutcul on the 
last day of limitation on an iusuffieimitly 
stamped plaint and tlie bnlanee of* <!ouii 
fee was subsequently paid after the period 
of limitation had expired, and the (.lourt 
signified acceptance l)y issiiifig sunnuoiis 
to deft, held, that the suit was not l>arred 
■by limitation 29 A, 749 Approve.!* 1 Pal 
■ L-J 429=3 Pat L W ril=37 I C 507, 
— Whore, the plaint is in iiiim and 
the deficiency is made up within the iitno 
alk>wed by. the Court, but; after the 
expiry of - the period of limitaliorg the suit 
is not barred. A I ll 1926 Nig I56« 89 I 

C 4lf. 

— Court-fee defimciit— Paid 

'time allowed by court but after Ibnilatioii 

W'^helhar -.suit barred. Bee 12 A h J 7^9= 

. ' 21 I C 408. 


i’flii 
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C- P. C. am} SEX. 149 iContd) 

(Ifl) Paytu&iit of court-fee on plaint after 

limitation. {Qoncld) 

— Under R. 149 of the Code of Civil 
Procedure the Court; has a diseration to 
allow the plaintiff to pay the deficit 
court*-fee on an insufllicieotly stamped 
plaint, even after the expiry of period of 
limitation prescribed for filing the suit. 
But when tlae Court has -exercised this 
discretion in favour of the plaifitiff and 
has allowed the deficiency in stamp to be 
made good, the payment relates back to 
the date on which the plaint was ori- 
ginally presented. In the last clause of 
that section it is clearly laid down that 


altwel (Omdd) 

mortgage, as an order made in execution 
proceedings paid a Court fee of As B only 
on the memo, of appeal therefrom an! 
paid the deficient Court fee within the 
time allowed by the Court, held the 
appeal must be treated as presented in 
time especially as the Court bad granted 
time under S. 5B2 of C. P. Code of 18B-2 
for piyment of deficient Court 'fee, anc’ 
that S. 149 of the new Code vests widen 
discretion in Court. 21 I C 8S$. 


(If) Payment of court-fee within time allowed. 

— Where Court-fee i-? paid within 
titue allowed, the memorandum of appeal 
has the same force and effect as if the 
Court-fee had l>een paid in the first in- 
stance and its validity cannot be challen- 
ged on the ground of limit ition. AIR 
1922 Lah 2*25^3 Lah 85=26 P W R 1922= 

65 ! C 741. 

— W here de ficit Court- fee is accep- 
ted after time fixed for payment and plaint 
is registered, it may be ii 
the Court condones the delay 


(13) Revision or Review, 
do 

tve —Propriety of the exercise of dis- 

^ cretiori in granting time under s. 149 
cannot be challenged in revision, A T R 
72. Nag 150=89 1C 419. 

of -.-Where deficient Court fees are 

of, accepted after the time fixed for its pay- 
»en merit though without specifically excusing 
} — the delay, review lies on proper and legal 
:14 grounds. AIR 1926 Mad 676=(i926) MW 
N 341=51 M L J 90=95 i C 439. 
72. 

— An order demanding additional 
ng Court-fees is open to revision. AIR 
a 1927 Nag 256=10 N L J 106=103 I C 1/iR 






Desai’s All lodia, Goiisoli.claied Civil. Digest 1911— 1^34.' 
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.. m 

c.:p. c.„(i9cis)s;!sa' ^ 

' 150 is mteiided: to apply not merely 

to cases 'where, there was' a: judicial transfer 
of specific business but . the ..^section, is in 
terms wide enough to authorise the Court 
to which the area had been transferred ( in- 
cluding a fortiori the business not directly 
depending on territorial jurisdiction ) ^ to 
entertain in the first instance any application 
which might have been made to the Court 
which passed the decree. 137 I G 183 = A I R 
1932 M' 260 = I R 1932 M 332 = 1931 M , W„„ H 
842 = 34 LW 271 = 61 M L J 307. 

— Sadasivaiyar. J in 31 M L J 22 sa^ 
that the transfer of business referred to ^ in 
S, 150 can be only by a notification effecting 
change of jurisdiction and not transfer of 
business by specific order. In this extreme 
view he was not supported by the iatter 
decisions which hold that S 150 applies to 
both kinds of transfer. 55 M 801 (814)= 62 M 
L J 687 =35 L W 742 = 1932 M W F 255 = 137 
I C 305 = 1 R 1932 'M 373= A I RI932,M: 

4S8(FB). 

— The section applies to suits and procee- 
dings under Mad, Estates Land Act 17 M L 
T 190 = 28 1 C 269. 

—Assignment of business under s. 13 (2) 
of the Bengal and Assam Civil Courts Acts 
from one. Judge to another is not transfer 
within the meaning of s. 150 and the latter 
Judge cannot entertain application to execute 
decree of former. AIR 1922 Cal 41 =26 G 
W N 216=70 1C 210. 

•—'Word ‘transfer’ in s. 150 includes case 
where the District Judge fixes jurisdiction 
of the Court under the Civil Courts Act 
and transfers business within a certain area 
to it. AIR 1923 Mad. 92 = ( 1922 ) M W N 
743 = 16 LW 748=43 M L J 713 = 46 M83 = 

86 I C 650. 

•— B 150 enables decree-holder to file 
execution application to the Court which has 
to execute the decree, but it must be shown 
that the business iu question was transferred 
from Court passing decree to another Court. 
AIR 1921 Pat. 152 = 2 P L T 374 = 6 PL J 
304 = (1921) Pat 186 = 62 I C 487. 

—Section 150 applies only to cases of 
transfer from a Court and not to cases of 
Court which has ceased to exist. AIR 1927 
Mad. 627 = 50 M 882 = 52 M L J 605 = 38 M 
L T 351 = 25 L W 671 = (1927) M W N 282.= 

103 I C 245. 

— S 150 applies only to cases where 
certain specified business has been actually 
transferred by order of a competent Court. 
37 M 462 held over-ruled by 42 M 481 (P B); 
A I R 1928 Mad 746 = 28 L W 885 = Tud Rul 
(1929) Mad 289= 114 !C 545. 

—When Court passing decree is abolished 
Court competent to execute the decree is 

■ (t) {H} 


C. p. c. (■ 1908 ) S.-miConki) 

that to which business Is ■ transferred. AIR 
1929 All 677 = (1929) A L J ■ 976 = Incl Bui 
(1929) All 910=118 1C 670. 

—Where a suit is pending a transfer of 
territGrial jurisdiction will not per se result 
in a transfer of the suit and a ‘transfer order 
is technically imcessary. AIR 
528 = 53 M 378 = 59 M L J 102 = 32 L W 329 

: : ■ = Ind Rul (1931) Mad 496 = II il C 160. 

— Where after attachment of property 
and order for sale by Court passing a money 
decree, the property is transferred to the 
local limits of the jurisdiction of another 
Court the new Court can entertain an appli- 
cation for execution by sale of property’ A 
I R 1929 Mad 952 = 30 L W 649 = Ind Rul 
■■■., i 1930',) Mad 746 = I25'i C 90. 

—An application to set aside an ex parte 
decree passed by a Court can be eotertainecl 
by Court to which whole business is trans- 
ferred. A I R 1922 Mad 10 = 40 M 1 = 42 M 
L J 344=15 L W 458 = ( 1922 ) M W N 349 = 
31 M L T 79 = 65 I C 727. 

— Transfer of money suit from Court of 
institution to another Court beyond that 
jurisdiction and decree obtained in latter 
Court— Abolition of latter Court subse- 
quently, and whole business of that Court 
sent by administrative order ( and not by 
judicial order under C P C ) to a third Court 
—Third Court has jurisdiction to entertain 
application for transmission of decree for 
execution to the Court of institution— 
Application for execution need not be 
presented in first instance to Court of 
institution. 137 I C 183 = A I E 1932 M 260 
= I R 1932 M 332 = 1931 M W N 842 := 34 L 
W271 = 6i ML Jm, 

— Jurisdiction as to execution of mort- 
gage decree. Notification efieeting change of 
jurisdiction over mortgaged property^ from 
Court which passed decree to jurisdiction of 
another Court- Jurisdiction of former Court 
to execute decree— Jurisdction of latter 
Court to do so-Transmission of decree from 
Court which passed decree if necessary in 
case of. See 5$ M 801 (F B). 

— Transfer of business-Notification effec- 
ting change of jurisdiction for the future — 
Interpretation of, as effecting transfer of 
past business— Not permissible. 55 U 801 
(814)=62 M L J 687=35 L W 742 = 1932 AT W 
N 255 = 137 I C 305 = I R 1932 M 373 = A I B 

1932 M 418 (F E). 

— Where an injunction order under O 
XXXIX, r, 1 C P Code is passed by a Court 
and the local jurisdiction as well m the suit 
in ease are transferred to another Court. 
An application for punishing the opposite 
party for contempt for djHobeyiiig the 
injunction can be entertained by tlie latkq’ 
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Court. A IE 1923 Mad 02 = 43 Mil J 713 = 
(1922) :.M: W 'N 743 = IS' L' W, . 748 =46 M:'83', 

= 86 1C 650. 

—A Court whicli acquires jurisdiction 
over properties covered by a mortgage decree 
owing to territorial changes cannot by reason 
thereof entertain an application for its 
execution for- an unrealised balance after 
sale by attachment of other properties 
within its jurisdiction unless the decree is 
transferred to it in manner provided in 0 21 
E 6 C P Code or the business of the Court, 
where execution was last taken is transferred 
to it under S. 150. 38 I C 152. 

—Eevenue, transfer of. from one Rev. 
Division to another— Jurisdiction— -see 2 L 
W 255=17 M L T 190=28 I C 269. 

—Transfer of territorial jurisdiction— 
Effect on execution proceedings, see 26 M 
■ L J 189=37 Mad 462=22 I C 899. 

— Passing of the new Civil Courts Act in 
Punjab— Abolition of Div- Judge. Dt. Judge 
not successor of Court abolished, see 30 P E 

1915=27 I C 625. 

— Temporary Court having no definite 
jurisdiction — Whether can execute decree of 
attachment of immoveable property not 
within jurisdiction— B 150 not applicable. 31 
M L J 22=35 1 C 296. 

—Transfer of the place from one jurisdic- 
tion to another— Decree before transfer— 
Appeal, from of, how determined See 37 Mad 

477=26 1 0 519. 


( 22 ) Fraud. 

( 23 ) General power of Court. 

( 24 ) Guardian and ward. 

( 26 ) Hearing of Appeal 

( 26 ) Inherent powers, miscellaneous. 

(27) Injuction. 

(28) Interlocutory judgment. 

( 29 ) Invention of procedure. 

(30) Issues. 

(31) Judgment. 

(32) Jurisdiction. 

( 33 ) Letters of administration. 

(34 ) Limits of inherent powers. 

( 35 ) Mistake. 

( 36 ) Nature of the provisions. 

( 37 ) Parties addition of. 

( 38 ) Partition suit. 

( 39 ) Receiver. 

( 40 ) Reconstruction of records. 

( 41) Refund. 

( 42 ) Reliefs, 

( 43 ) Remand. 

( 44) Restitution. 

(45) Restoration. 

( 46 ) Retrial 

( 47 ) Review- or revision, 

148 ) Settlement Court, 

( 49 ) Stay of execution or suit. 

( 50 ) Striking out pleadings. 

( 51 ) Suit for possession. 

( 52 ) Time fixed for deposit. 

( 53 ) Who can invoke. 

( 54) Wrong order-see (17) Erroneous Order 
( I ) Abuse of Process. 



—Probate, grant of. by one Court- 
Subsequent transfer of jurisdiction to 
another Court— Power to order Inventory- 
Jurisdiction. See 31 1C 499 


C. P. C. (1908) S. 151. 

Synopsis. 

(1 ) Abuse of process. 

( 2 ) Amendment, 

( 3 ) Appeal 

{ 4 ) Applicablity and scope of the section. 
( 6 ) Award. 

( 6 ) Compromise decree. 

( 7 ) Consolidation. 

( 8 ) Contempt of Court. 

( 9 ) Court, fee, 

( 10-11 ) Costs. 

(12 ) Decision. 

( 13 ) Dismissal of appeal or suit. 

( 14 ) Dismissal for default. 

( 15 ) Ends of Justice. 

( 16 ) Enforcement of order. 

( 17 ) Erroneous order. 

( 18 ) Execution. 

(19 ) Exparte decree or order. 

( 20 ) Expunging from record, 

( gl ) E^'tensiop of time, 


—S. 151 does not vaiidaie every act of 
Court which cannot otherwise be justified. 
The power is to be exercised in specified 
circumstances and cannot be e ercised until 
those circumstances are established Court 
purporting to prevent abuse must find what 
the abuse is. Mere non-compliance with r. 
24 of Madras High Court Rules of practice 
is hardly in every case an abuse of Process. 
A I R 1928 Mad. 522 = (1928 ) M W N 222 = 

^ 54 M L J 666 = 28 L W 152 = 109 I C 528. 

—Where the application asking for an 
enquiry under 0. XXXII, r. 16 was dismissed 
without holding any independent inquiry as 
required by law, this is an abuse of the 
process of the Court and can therefore be 
interfered with under s. 151 AIR 1928 All 
^108= 50 A 335 = 25 A L J 1082 = 108 i C 141. 

— S. 151 may be resisted for preventing 
gross abuse of the powers of the Court is 
proper cases. AIR 1927 Mad 692=52 M L J 
670 = 38 M L T 364 = (1927) M W N 259=102 

IC 396 : 

—Idle multiplicity of proceedings in 
included in abuse of process of Court. A I 
R 1926 All 212 = 48 A 356 = 24 A L J 375 = 

I C 285.' 

—Sons of the judgment-debtor applied 
for injunction staying the sale and got it 
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( t ) Abuse of Process— iX’owcWJ. 

and the same afterwards refused to the 
judgment-debtor though on other grounds, is 
an abuse of the process of the^ Court and s. 
151 can be invoked to set aside the order 
refusing injunction A I R I9’i4 Mad 100 = 45 
M L J 312 = (1923) M W N 672 = 77 ! C 12. 

— Where plaintiil: obtains a decision on an 
immaterial issue in a suit which he knows, 
is bound to fail, and brings another suit, 
requiring the Court to follow the^ dictum 
previously given, it was held that this would 
amount to abuse of the process of the Court. 
A I R 1923 Ail 495 = 45 A 466 = 21 A L J : 

393 = L R 4 A 532 Civ = 74 I C 656. 

— Court has inherent power to investigate 
whether certain property should vest in 
Court under S, 47 (2) Provincial Insolvency 
Act (1907) so far as process of Court is not 
abused, and is not absolutely barred from 
deciding claims of third parties. AIR 1921 
Nag. 159 = 61 !C 589. 

( 2 ) Amendment 

—The Courts in India have inherent 
powers to amend or vary decrees so as to 
bring them into accord with the judgments 
even if the amendments do not fall within 
S. 152 of the Code of Civil Procedure 92 P 
R 1919 = 52 ! C 574. 

—Court has inherent power to amend 
even in cases of matter not covered by S. 
152. 9 0 W N 803 (807) = 140 I C 412 = I R 
1932 0 402=A 1 R 1932 0 293. 

—The mere fact of an appeal being filed 
does not oust the jurisdiction of the first 
Court to amend the plaint and decree to 
correct a clerical error. ( 1931 ) A L J 536. 

—Suit for recovery of rent— Brought 
against the proper person who was rnisdes- 
cribedowing to his own fault is not giving 
the correct name-Summons served on the 
person- Ex parte, decree passed in the Suit- 
Objection against arrest of the person— 
Amendment of decree bringing the said 
person by giving the correct name on record 
— Amendment proper. A L R 1933 B 201 
( 202 ) = 35 B L R 365=144 I C 901 = A I R 
1933 B 200 = I R 6 B 14. 

— The Court has inherent power to amend 
decrees and orders even in cases not covered 
by S. 152. Para 12 (c) of Scb II CPC ex- 
pressly lays down that where the award 
contains a clerical mistake or an error arising 
from an accidental slip or omission the Court 
may by order modify or correct such an 
award. Para 21 of that Schedule while 
referring to paras 14 and 15 omits all mention 
of para. 12. This omission leads inevitably to 
the conclusion that the Court’s power to 
modify or correct an award on the three 
grounds mentioned in para 12 of Sch II 


C. K C (mS) S.m {Contd) 

( 2 ) Amendment— rCVfjJilj 

even after it has been embodied in a dtjcree 
of the Court has been left untouched. 9 O w 
N 803 ( 809, 811-2 ) = 140 I C 412 = I R 1932 
0 402= AIR 1932 0 293. 

, —Assuming that the Court has jurisidie- , 
tion to allow an appellant to continue an 
appeal in forma pauperis it can be exercised 
in favour of an appellant only if on a perusal 
of the judgement and decree appealed from 
and the appeal memorandum the court is of 
opinioa that decree is contrary to law or to 
some usage having the force of law or 
otherwise erroneous or unjust. 38 M L J 
146 = ( 1920-) M W N 277 = 10 L ' W 659 = 54 

1C 761. 

—The inherent power of the Court men- 
tioned in 8. 151, does not include a power to 
set aside the deliberate decision of superior 
Court. Order 20 rule 3, is a distinct prohibi- 
tion against any alteration of a signed 
judgment save as prcjvided by S 152 or on 
review. 20 I C 3 = 254 P h E 1913 = 159 P 

W R 1913. 

—Inherent power of court— Amendment 
of decree— Improper exercise^ See 23 1 C 906. 

— Where in an appeal “ the suit mm 
decreed with costs ” and the intention of the 
court was clear that only the contesting 
defendant ought to be made to pay the costs 
and not the other defendants : BeM, that it 
is open to a court sm motn to rectify .a 
decree making all defendants liable so is to 
make it conform to the intention of the 
court even though the decree might have 
been appealed from. The court, can make the 
amendment either under S. 151 or >S 152 or 
under 0 20 E 6 of the C P Code. 18 C W N 
772 = 20 C L J 18 = 23 I C 419 aiul 26 I 946 

— Inherent power— AiiiendiueTi I -No diif e 
rence between decree and judgment — N<j 
power to amend though error apparent on 
the face of record, see 3 L W 499. 

— A decree for the sale of mortgagetl 
property described the property accord i tig 
to the description given in the mortgage 
deed. Before the institution of the suit, the 
description of the property was changtui in 
the Revenue Begistersand the court omitted 
to give the correct description. Ilehi that 
the court had jurisdiction under K 151 to 
amend the decree m as to do iuHtIce between 
parties. 19 C W N 102! = 28 I C 304. 

—Amendment of decree— Inherent power 
to amend in appeal from execution procee- 
ding. ■ 14 I C 344. 

— A commissioner was appoiiited to make 
an allotment by a preliminary decree in a 
partition suit White the case was before the 
commissioner one IC. whose name was n<d in 
the decree applied for amendmeiit of the 
decree so as to include his name in it and 
1 also for the allotment of a separate share to 
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(2 ) Amendmeiit— (Oorrfdfj 

— Decree in conformity with judgment 
cannot be amended under s, 151 and any 
mistake in the judgment can only he amend” 
ed by appeal or review. A IR 1927 Gal 203r44 
0 L J 441=100 I C 309. 

' ' —In appeal from preliminary decree 
against minors X was appointed guardian in 
place of Y who was guardian in original suit 
and had since died, but in final decree by 
trial Court F’s name was by mistake shown 
as guardian. Application for amendment was 
made in execution when mistake was dis- 
covered. that .as it was not Vnecessary 

for either party to apply for appointment of 
X as guardian amendment should be allowed. 
A I E 1926 Pat 564 = (1926) Pat 3<);5 = 8 P L 
' ' ■ T 143 = 97 I C 151. 

—Only Appellate Court can amend origi- 
nal decree appealed against where appeal is 
dismissed under 0 XDI, r 11, 95 I C 649‘(AII). 

— Even where second appeal ^ has been 
dismissed under 0 XLI, r. 11, High Court 
can amend the plaint and the decree so as to 
correct the mistake in the description of the 
property. A I E 1923 Pat 218={1923) Pat 46= 

. 81 1C, 295. 

— Where a co«plaintift’ is made a defen- 
dant other plaintiff can be ordered to give 
costs up to the date on which he was made 
defendant. S, 151 should not be iovokejcl to 
give costs in cases other than in 0 XXV r. 
and 0. 41 r. 10 A I E 1924 Cal 251=50 G 853= 

79 I C 298. 

—Under ss. 42 and 157 Court can amend 
its final decree and order the re.storation of 
the land re cover d by a parly in excess of 
award by a decree, separate suit being un- 
necessary for the same. A I E 1925 Sind 126 
=19 SLR 302=78 I C 1039. 

’ —Substitution of heir wrongly applied 
for under other rule can be amended into 
one under O XXII, r 10. AIK 1924 Cal 
90=270 WN 710=75 I C 255. 

— Amendment of decree under s. 151 can 
be allowed to correct accidental omission of 
item of mortgaged property both from 
plaint and decree. AIR 1924 Bang 104 = 74 

1C 1020. 

—High Court acting as Court of Appeal 
can correct clerical errors under s 151. A I 
E 1923 All 358=45 A 53 = L E3A 697 = 74 

I C 1004. 

— Court cannot under its inherent power 
amend its own decree extending time to 
pay deficit Court fees. AIR 1923 Cal 612= 
37 C L J 395=27 C W H 720=74 1 C 575. 

—Alteration to make the decree consis- 
tent can be made' before it being signed. A I 

R 1923 Mad 392 = 17 L W 254=74 I C 4li 


C. RC. (1908)$. 151 (CWd). 

( 2 ) Amendnient— (Cow^£?) 

him. The Court made the amendment and 
ordered the case to be tried . cif<J novo. Held, 
that the Court had no power under S. 151 
of the C P Code to make such order under 
that section. It had power only to .amend 
the decree so as to bring it into conformity 
with the pleadings; and should have acted 
acoordin'gly. ' ; 37 I C 352. 

—Inherent power— Amendment of decree 
see. 92 PR 1919. 

—Amendment of decreo for pre-emption 
“^PoWer under the section see. 54 I C 34. 

~:*When by some oversight or other-wise 
a judge commits mistakes which injuriously 
affect' parties the Court should exercise, 
powers under S. 151 and 152 of the C P 
Code, 1908, to correct the mistake and 
amend the decre accordingly The Chief 
Court in reversing the Appellate decree in 
second appeal and restoring the decree of 
the first Court in a pre-emption suit omitted 
to provide for the time of payment of the 
pre-emption money, etc. This defect was 
removed from this judgment^ on an applica- 
tion made by the plff under Ss 151 and 152 
of the 0 P Code of 1908. 169 P W R 1916 = 37 

I e 378. 

— Amendment of decree necessitated by 
the decision in second appeal sbould be 
granted AIR 1929 Lah 317 = 11 Lah L J 37 
= Ind Rul (1930) Lah 16 = 120 I C 176. 

— Ko amendment should be allowed either 
under s, 152 or s 151 where laches may in 
circumstances of the case disentitle party to 
relief under s. 152. AIR 1928 Nag 149=109 
■ ; 1X727. 

— Where there is mistake as to costs 
included in the decree, it is opon to the 
aggrieved party to point out the mistake 
and claim its correction under s. 151. A I E 

1928 Lah 800=10 Lah L J 401=107 1 C 476. 

—If prior application for amendment 
has been heard and finally decided on merits, 
subsequent application claiming substantially 
the same relief as before cannot be enter- 
tained except in special circumstances but 
dismissal of prior application for amendment 
of clerical or arithmetical error in judgment 
or decrees and decision thereon, does not 
operate as res judicata to subsequent applica- 
tions. AIR 1928 Lah 244=107 I C 390 

— But it is competent for the Court under 
s. 151 to restore the case to the original file 
subsequent to discovery that the minor was 
not properly represented AIR 1930 All 644 
= ( 1930) A L J 938=Ind Eul ( 1931 ) All 54 
=52 A 924=118 I C 438. See also 36 I C 366; 

and 14 A L J 8I8. 

— A decree which is in conformity with 
judgment cannot be amended under s 151, 
A I R 1927 Lah 403=101 I C 142. 
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C. P. C. (19118) $. 151 (Conld) 

( 2 ) Aniendoient— rCViMc’IclJ 

—Court has inherent power to correct 
decree not correctly expressing what Court 
actually decided or inteiuled to decide. AIR 
1923 Lah 147 = 71! C 679. 

—•Amendment as to overstateiucnfc of 
interest in execution application can be 
allowed imdor s- 151 A 1 R 1922 Pat 4i>9 = 1 
Pat 149 = 69 ! C 290. 

—Alteration in decree can only be made 
by way of review, appeal or revision, and s. 
151 cannot be resorted to for the same A I 
R 1921 Lah 6=3 Lah L J 310 (F B}=67 I C 772. 

— Decree acted upon for six years cannot 
be allowed to be amended under s . 151. A I 
R 1923 Nag 109 = 67 I C. 310. 

— Ss. 1 51 and 152, cannot be invoked for 
the amendment of decree in execution, if 
amendment is allowed the act of the Court 
would be ultra vh^es. A I E. 1922 Mad 186= 
15 L W 301=65 I C 7!0. 

—Where in a preliminary decree which 
was in accordance with the judgment iri a 
niortgage suit there was no provisions for 
interest, amendment in final decree allowing 
the same cannot be allowed of the amend- 
ment to the other party. AIR 1921 U B 5=4 
ir B R 1=63 I C 799, 

( 3 ) Appeal 

—Law relating to appeals cannot be 
ignored by invoking B. 151 90 W N 430 (413). 

-—No appeal lies to Higli Court from 
order under S, 151. Sec A L li 1933 0 501=10 
OWN 1008=14 L R 739. 

—See to the same effect. AIR 1931 L 
344= 134 I C 292=12 I 602; and 1932 P C L 
438 (44U)(Oiv)=33 F LR 285=138 IC 202= 
I R 1932 L 426=A I II 1932 L 3U=A L R 1932 
' L 438 (CIV.) 

— Such order falls under the category of 
appealable orders under the code, (1917) M 
W N 495=6 L W 272=42 i C 421 . 

— But the memo of appeal can be treated 
as revision petition. A L R 1933 L 596 (597) 
=34 P L B 51=A I R 1933 L 73 = I B 5 L 91 
( 2)=140 I C 843. See also A L R 1932 L 384. 

— No appeal lies from application under 
S. 151 for excusing of delay on ground of 
Gounsers mistake 1932 P C L 63 (67) iCiv)= 
AIR 1932 L 63 (Civ.) 

— But an order made by a Court acting 
under s. 151 and exercising the .same jurisdic- 
tion given as s. 144, is exercising same the 
jurisdiction given as .s. 144, is appealable 
AIR leSlCa! 779 (2) = 53 C L J 49 = 35 C 
W n 105, See aim AIR 1927 Cal 285 = 31 
OWN 290 = 100 I C 735. 

— The appellate Court has inherent juris- 
diction under S 151, 0 P 0 to make such 


C. P. C. (1908)$. 151 ( CoTitd ) 

1(3) Appeal— 

I order as may be necessary for ilie ends <d: 

I justice. This power includes one for stay 
of proceedings In a- subordinate Court from 
which an. appeal , is 'pending The order 
confirming the sale has not yet become timil 
so' far asihe appellate Court is concerned, 
ami if the order of the Court below is set 
aside the proceedings relating to the dcili- 
very of possession will become iiifruciuous. 
j 1932 A L J .582 = A I U 1932 A 655 = A L R 
: 1932 A 767. 

I — Court can under S. 151 pass order of 
appo&l 1932 P C L 438 (440) (Civ). = 33 P h 
E 285 =138 I G 2U2 r 1 R 1932 .L 426=A I B 
■ 1932 L3n = A L R 1931 I 438 (Civ). 

—But such order should not be made, 
where there is some., other provision of law, 
i e. //. 0. 41, r. 26, under wdiich a remand can 
I be suitably made and which applies to the 
! circumstunces of the ca.se. A L R 1932 L 384 
I (Civ) = 1932PCL 384 (Civ). 

I 

—The High Court has jurisdiction, in the 
exercise of its inherent power under B, 151 
of the G P Code, to condone in special cases 
I the misapplication of the special provisions 
I of the Code, if the provisiorjs of the law as 
I regards limitation and Court-fees arc 
I complied 'with. The High Court has autho- 
: rity to convert am application for revisioii 
! into a memo of appeal. 48 I C 779. 

I —Where an Appellate Court adds a new 
j party, it has inherent power to reverse tin? 

! decree to the Court of first instance and 
; remand the case for retrial, 'riii.s power has 
j not been taken away by O. 41, R 23, P C- 
I 2 L W 1631 = 31 i C 261. 

I —Appellate Court should exenusij its 
! inherent power under B 151, C V C to make 
such order's as might be necessary fnr the 
, ends of justice. ^ 31 G L J 136 = 56 I C 726. 

— Inherent power— Appellaio (kuirt— 
Power of, to conHolidate appeals in Land 
1 Acquisition case see, 34 M L J 179. 

; - -Crder under s 151 is not appealable. 

But if it in substance purports to be under 
i some other proviiuon from which m appeal 
I lies, then an appeal does lie from it. A I 11 
i 1930 Lah 468 = Xnd Rut (1936) Lah 831 = 121 
I I C 159. See aha 119 i C 883 = A I R 1929 
I Fat 232. Sea aim AIR 1930 Nag 199 = 124 
; , I C 246 = 26 N L R 187. 

I —Appeal does not lie from an order 
j under s. 151 made by the successor in office 
I setting aside the order under 0* XXX 1 1, r. 

I 6 in the decree of the previous Judge. A I 
i E 1929 Lah 884 = £nd Bui (1930) liah 508 = 

1 I23ICS76. 

—III a suit dismissed uucler O. XX ¥11, r. 
3 appeal was preferred but dismissed for 
} want of subsisting decree. During the pen- 
deuej of an appeal applicaiiou for restoration 
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C. P. C (1908) s. 151 (Gontd) 
( 3 ) Appeal“-(CWk/.) 


C. P. C:.(I9§8) S.: 151 (Gontd) 
(,3 ) Appeal— (Co/ecW ; 


was allowed, but in revision preferred by 
the defendant, against order restoring the 
suit was set aside. Appeal revised and it was 
held that there was suffioieiit ground to 
restore the appeal under s. 151. A I E 1930 
All 100 = Ind Eul (1930) All 226 = 122 1 C 402. 

—xlppeal from an order under s. 151 is 
not altered since an express provision exists 
for it, A I R 1930 Lah 789=31 P L R 477=12 
Lah L J 71=Ind Eul (1930) Lah 294=122 I C 
102 See also AIR 1927 Cal 167=104 I C 33L 

— If the order of remand is passed under 
the inherent powers of the Court given by 
s. 151 it is not appealable. AIR 1929 Mad 
205=Ind Eul (1929) Mad 1009 = 119 I C 705 
See also A I E 1929 Lah 245 = 118 I U 530= 

230 P L R 604. 

—Order restoring execution application 
dismissed for default being under s. 151 
cannot be appealed against AIR 1930 Lah 
20 = n Lah 93=31 P L E 375=Ind Eul (1929) 
Lah 910=1 19 1 C 494. 

— Order of remand under s 151 is ap- 
pelable. AIR 1928 Cal 211=Ind Eul ( 1929 ) 
Cal 566 =117 1 C 678. 


and the order is .iot appealable. A I R 1926 
Pat 516=7 P L T 811=(1926) Pat' 302 = 96 I C 
440. See also AIR 1925 Pat 760=92 I C 6S4. 

— vSuit dismissed for default— One plain- 
titf happening to be present— Applicatiori 
for restoration allowed to be altered to one 
for review Defendants not objeciing — Judge 
setting aside order of dismissal under s. 151 
treating application as one under 0. XLVII, 
r. 1— Appeal to District Judge is not compe- 
tent as order passed under s. 151 is not 
appealable. A I E 1922 Cal 450=37 C L J 99 

= 73 IC 306.. 

—Appellate Court hasiinhereat power to 
grant special leave to appeal, and hear it 
where it has been refused under s. 106 (a) 
Presidency Towns Insolvency Act, if a 
question of principle is iovoived. A I E 1923 
Bom 245 = 25 Bom L R 161=72 I C 261. 
—Refusal to act under s. 151 cannot be 
appealed against. AIR 1922 Pat 479=1 Pat 
277=(1922) Pat ( Sup ) 61=65 I C 34L 
—Appeal dismissed for default can be 
readmitted under s. 151 A I R li?21 Bom 20 
=45 B 649=23 Bom L R 110=60 I C 919 


— Right to appeal is determined by what 
the Court does and not by what it ought 
to have done, hence order of remand under 
0. XLI r 23, which in reality should have 
been under s. 151 can be appealed from A I 
E 1928 Lah 341=107 I C 284. 

— Decision not appealed against is not 
generally reversed but when justice so 
demands, Appellate Court can set aside a 
decision on point not appealed against. A I 
R 1927 Oudh 455=4 0 W N 862=104 I C 824. 

—Where case is remanded by Appellate 
Court for trial on the amended plaint, after 
being tried upon all the issues by the trial 
Court the order is under s. 151 and hence 
noii-appealable. A I R 1927 Mad 859= 103 

IC670 

— When the Court remands a suit, deciding 
upon all the issues raised^ the remand order 
is one under s. 151 and not under 0, XLI, r, 
23 and hence non appealable. A I B 1927 
Mad 119U=(1927) M W N 286=102 I C 28. 

—Order of remand under s. 151 is appea- 
lable only when it amounts to a decree. 
Mere fact that order reverses decree of 
trial Court and deprives plaintiffs of 
valuable right acquired thereunder would 
not make an order of remand a “ decree ” 
unless it determines any of the points ari- 
sing for determinataion relating to matters 
in dispute. A I R 1926 Pat 457=6 Pat 160=7 
P L T 535 = ( 1926 ) Pat 333 = 97 I C 105. 

—Remand ordered when original suit has 
not been decided on preliminary point on 
ground that case was not decided properly 
is remand underiohe rent power of Court 


( 4 ) Applicability and Scope of the section. 

—Code is not exhaustive as to powers of 
Court— Courts have therefore always acted 
upon the assumption of their being possessed 
of an inherent power *• to act ex dehito 
jmtitiae and to do that real and substantial 
justice for the administration for which 
alone they exist. ” 9 0 W N 8034 807 i=l40 
I C 412 = t R 1932 0 402=A I E 1932 O 293 
=A L R 1932 0 667. 

— Court can make order for security for 
costs even in case not falling under O 25. A 
I E 1932 vS 33 (34) = 26 vS L R 21 = I R 1932 
B 183 = 140 I C 233 = A L R 1932 S 35. 

— Court has inherent power to cnrforce 
its own order. ALE 1933 N 317=28 N L 
E 332 = A I E 1933 X 62 = 141 f G 170 = I 

R 5 N 4i. 

—The exercise of inherent power under 
S. 151 of the C P C is subject to the rule 
that it must not be invoked where the Code 
contains specific provisions whicii would 
meet the necessities of the case. The section 
does not become applicable in every ease in 
which there is no other remedy. Tt is not 
usually applied at the instance of the party 
who has a specific remedy under the Code 
but has neglected to avail himself of it; nor 
can the law of limitation be ignored by 
taking recourse to the section. ALE 1933 P 
449 = A I R 1933 F 132=144 I C 147. 

—When the High Court finds that a 
petitioner had no reniedy of revision under 
S.^ 115 of the CPC and that the provisions 
of S 107 of the Grovenimeut of India Act 
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could not be invoked, the High Court could | 
exercise its inherent powers eoiitained in S. ’ 
151 of the 0 P € and make sindi ortler an ; 
may be necessary for the ends, lOf justice as , 
the petitioner liad no remedy open to Idni 
under the provisions of the Cod(? A L U PK-kl 
L 747 ( 741! ) - A 1 K 1913 L 2(i6. 

— Inherent powers cannot be esertd,Hed 
when other remedies are open. A H it 19113 
;L 1087=A I R 1933 1671. 

— Party neglecting to take advantage of 
the remedy provided by the Code cannot 
invoke inherent jurisdiction under B. 151 A 
L R 1933 A 548 ( 547 ) = A I E 1933 A 382 r 
144 I C 731 = S R 6 A 3. 

-—The action taken by the Court under S, 
151 is not one prescribed by the Code and 
if that action is permissible under S. 151, 
then it cannot be said that the Court is 
doing an act which is not allowed under the 
C P C. A L 11 1933 M 399 = A h R 1933 M 
5G3 = 143 I G 903 =38 L W 281 = 65 M G L J 
538 = i E 5 M 355. 

— Appeal , from' ' a preliminary decree--— 
Application for stay of further proceedings 
' — Cannot as a matter of course be grai'ited— 

■ Conditions of 0. 41 r. 6 as to iikeiy-hood of ^ 
irreparable injury and furnishing security 
must be complied with. A L 11 1933 L 595rA 

i R 1933 L 724. 

—There is no rule of law which can 
authorise a Court to revise its own order e. 
g. order superseding reference to arbitration 
excepts. 151. 138 IG 524 = A I U 1932 A 
585 = 1 R 1932 A 417. 

— Where rights are conferred by the 
(lode and there is no •provision for a par- 
ticular set of facts, the Courts should apply 
provisions which are nearest in point with 
necessary modifications s. 151 is inteiided to 
give such power to the Courts and to 
prevent a failure of justice. A I R 1931 Alad 
303 = 33 L W 359 = (1931) M W N 48 = 80 M 
L J 828 = Ind Rui ( 1931 ) iMad 582 =131 

,1 C 610. 

— S, 151 CP G is very; wide in it.s terms 
and may«beusedin suitable cireumsbinces 
for the prevention of clear cases of mis- 
carriage of justice. Bat great care should be 
exercised f)efore the provisions of this 
section are utilized, and the section 
should never be utilized so as in effect to 
nullify any general priticiples applit-able to 
the law of limitation. Where, therefore, the 
counsel, for the appeiiaut, before leaving for 
England, left his client’s case with his clerk 
who misappropriated the copying fees nece- 
ssary for Bench copies sent l>y the client in 
his counsel's absence and absconded, as a 
result of which the appeal was dismissed for 
be fault and the counsel, more thar^ three 
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( 4 ) Applieahliity mid Scope of the 

months after his ret'iirn did not take any 
action, when he filed an tippljeatifuj Ihr 
restoration of. the appeal Jhld, that as be 
did not exercise due care and atii’fntbm, and 
, eotmideriiig the application as an applicat ion 
; under B. 5 Limitation Act, hiilllcicul caiua* 
for the delay was not simwn, flm deday ctudd 
not be excused and applitfatioji for rchlora- 
I tion of appeal %vas lialde to be dismissed. A 
I Lit 1933 E 335 = A I H 1933 E 98= HI 
I 1C 185. 

I ' — Application under S 151 eanmd be 
treated as a review' appliealhm >Sn Ac/d in a 
ease in which the applieation niidi r S 151 
prayed for an extemiom of time bu' lilingaii 
appeal on the ground of un honest mistake 
on the part of Counsel 1932 P C li 83 { its ) 

■ .( Ci-V"}=A L R 1912 L 63 ( Civ ). 

—Relief 'cannot be given under H. 151 to 
a, party who has neglected to avail lilmself of 
the remedy provided for in the Code. 9 O W 
N 430 (433) = 138 1 C H9 = I Ji 1932 O 293 
= A I 3i 1932 O 220 = A L R 1932 0 415. 
also 1932 P C L 95 (97) ( Civ )=33 1'^ L U 148 
= 138 I G735 (2) = I' R 1932 L 271 (2) = A 1 
R 193'2 L 238 = A I R 1932 L 95 ( Civ ). 

— B, 151 nodoiib't- does not directly eon ft; r 
any parfcici'dar |K,nveivon. the Court* It is a 
general section saving the existing hilmrent 
jurisdiction of every (douri but nut lamfer' 
ring anj eew power. 13 P L T 578= AIR 
1932 F 321 (322) = 139 1 C 903 = 1 R I9:t2 i> 
284 = A L R 1932 F 734, 

— Seboif cannot be allowml under B. 151 
as the provisions as to .sebofi' <‘ 0 !d.ained in O. 
2l r, 18 are exhaustive* 138 1 C 285 = p L 

II 671 = I B lu32 L 487 = A I H 19 J2 I. 537.' 

—Relief to which applbrjini is really 
I entitled ought not he dindml to hiuj by 
i reason merely of wrong section fiaving 
i quoted by him. 3l» L W 57 (dU) r P9:i2 A! W 
i N 72 (2) = 138 i C 121 = 1 E 1K32 A! 5M r A 
i i R 1932 M 223 = A I R 19X1 M 502. 

1 —Power to ammul proceedings in suit 
for ends of justice is not confined to power 
under S. 152 but can be exercised under Ss, 

■ inland 153, 1931 4 L i 754.. 

, — B. 151 is not applicable to p-iyment of 

I deficient amount in pre-emption decree Mi 

■ FI. 1190. 

■' —An application for exeeuHon diHmisMml 
, for default cannot be restorml tdfher under 
- O 9 or under H, .151 of the G Code (19181 
: Fat 285 = 5 Pat L W 298 = 4 P L J 3.30 = 47 

I CHI. 

: —Where a lower Court diHiiJ.Hsed for 

i default an application to set aside a sale 
; under O. 21 r 89 and on a subsequent appli- 
I cation by tliy judgmenCdebinr, re heard the 
I application for .setting aside the sale and 
I eventualiy canoelled the sale //cM that tin 
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section— (6'ow^<0 

Court w<as competent to treat the latter 
application as one for review and re-hear the 
original application preferred under 0 21 r 
89 Civil Procedure Code, (/waere:— Whether 
the Court has jurisdiction to restore the 
application under S. 151 or 0 9 rr. 9 „4 

Civil Procedure Code, 22 M L J 148 s: 10 M 

i* T 5G9 = (1912) M W N 547 = 12 I C 351. 

— S. 151 of the Civil Procedure Code 
does not apply to a Commissioner under 
the Workman’s Compensation Act and 
cannot exercise power under the aame. A 1 
R 1933 Lab 657 = Ind Rul (1930) Lah 653 = 

125 I C 637, 

—Where in execution of decree posses- 
sion of wrong property was given to the 
auction-purchaser application objecting to 
delivery of such wrong property is under 
151 and not under 0. XXI r. 100. A I R 1929 
Pat 391 = Ind Rul (1930) Pat 320=123 I C 400. 

—Where other remedies exist by which 
justice can be done, s. 151 has no application. 
But it does apply when there are provisions 
of law leading to injustice. It can also be 
resorted to override certain provisions of 
law under exceptional circumstances AIR 
1928 Nag 106 = 106 I C 575. 

—Court cannot set aside its own orders 
whenever it likes. Section 15 1 does not apply 
to every case where there is no other provis- 
ion. A I R 1926 Pat 27 = 4 Pat 704 = 7 P L T 
291 = 91 I C 483. 

— S 151 applies when and where there is 
doubt and difficulty in applying other provi- 
sions of Code and particular case but cannot 
vest Court with power to order to do a thing 
which is prohibited by Statute. A I B 1925 
Pat 435 = 4 Pat 180=1925 Pat 147 = 91 1 C 2 13. 

To invoke inherent power to receive 
document not produced in time. Court should 
have prima facie reason to believe that ! 
reception will enable person tendering it to 
win case which he will otherwise lose and 
the loss should appear* as excessive penalty 
for non-production in time. AIR 1923 Uudh 
59 = 25 0 0 286 = 70 1X 278. 
Where there is express provision of 
law applicable to case s. 151 cannot apply. A 
I R 1924 Lah 70 = 40 P L R 1922=69 1 C 718. 

S. 151 cannot be so used as to over-ride 
the provisions of the law of limitation. A I 
R 1922 Pat 479 =1 Pat 277=1922 Pat (Sup) 61 

=65 I C 341. 

S. 151 applies where case is not covered 
by s. 144. AIR 1922 Cal. 28 = 26 G W N 40 
= 35 C L J 53 = 64 I C 864. 
Order certifying adjustment of decree 
can be set aside if there is no application for 
review unless order is prejudicial to one 
party. 1 P L T 663 = (1920) Pat 358 = 5 P L 
?J B79 = 6| r c 234. 


C. P. C. (i9#8) S. ..151 .( G07ikl) 

( 4 ) Applicability .a.ii4l.:.Scope of :lli.e ' , ^ 

. .. sectioii— fCnncW) 

— Where aggrieved parties have ^ other 
remedies provided in the CodeS. 151 will not 
ordinarily apply. AIR 1921 Pat 491 = 2 P 
, L T 251 =60 I C 368. 

—Inherent power— To award compensa- 
tion— Execution sale set aside-Mesne profits. 

22 I C 839. 

— Inherent power of court to construct 
case when record lost. ! L W 932. 

—Inherent power-Reconstruction of lost 
records — Power of Court. 26 ! C 244. 

— Inherent power— No summary jo ris- 
diction to fine a person for contempt. 23 C 

W n 389. 

— Inherent power to correct its own pro- 
ceedings. I9CWJ. 419. 


—Award— Validity— Clerical errors— 

Jurisdiction of court to rectify. 23 I C 950. 

—Claim against military officer— Refere- 
nce to arbitration— Award and decree 
thereon. see 38 Boin 638. 

—Clerical errors, power of court to 
rectify— Award— Decree thereon-No iikg. 
aiitv— Award based on no evidence— Eevi„ 
siorf-see IH P L R:i914. 

( 6 ) Compromise Decree, 

—Where a compromise decree is passed 
with the consent of a Pleader who was not 
duly authorised to enter into a compro- 
mise, the Court can set aside the decree 
under s. 151 SOWN 1267. 

— Court cannot set aside a consent 
decree by virtue of its powers under B. 151. 

26 SL R 395. 

— To set aside consent decree — Suit for 
dissolution of partnership and account— 
Consent preliminary decree passed— plea 
of illegality of decree— Inherent powervS 
of court— Companies Act, S, 4 See A L R 
1933 S 28 ( 30 ) = A I R 1933 S 29 = 141 I C 
290=26 SLR3f>5=IR§S4l. 

—No formal decree drawn* dip in terms 
of the compromise— Application under Bs 
151 and 152 can be filed to draw up decree 
in terms of the compromise, AIR 1933 

P 135. 

—Order recording compromise of suit 
—Appeal barred— Proper remedy for the 
party aggrieved is a review or an appli- 
cation under S. 151 to set aside compro- 
mise or a separate suit. A L R 1933 B 209 
( 211 ) = 57 B 200=35 B L R 127=A I R 1933 
i B 205 = 144 I 0 448 = I R 5 B 306 
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(7 ) Cofisolidatlofi — f Co?ieid ) 

queatioas iu eontrc^veray between tlie partiea 
in the money suit and in the ^mortgai^e 
suit could be covered by the decision In the 
parinership suit, ilekl that 'the order for 
coasoiidaticn ought not to have been made, 
that the Court acted with materiai Irregula* 
rity.inthe exeianse of its jurisdiction and 
that irremediable mischief might be done if 
the High Court to refused inttirfere 15 
I'C 8h7 = 10 C L J 5hl = II C W H 516. 

•-“Thara is no provision in the C P Code 
for the eoasoliclation of suits but a Court 
has inhere at jurisdictioa under H. 151 to 
consolidate' two or more suitH pending 
before it. The ■ High Court, liowevtu*, has 
no jurisdicMoa to entertain an origiasil appP 
ication for: 'the consolidation .of suite pon- 
ding before a. district Court ^ and the case is 
still stronger when the suits are perKling 
in diiferent Courts. 17 Bom. h E 655 r B 
■bOisliiC W F ib 

— It was not intended^ by O. 45 R 4 to 
limit the powers of the High Court 4o^ con- 
solidate case to .the' .purposes meritioned 
in that rule alone. The power of consldara- 
tion is an inherent power of the High 
Court, which can be exercised in 
dating appeals to the Privy Council for 
the purpose of security for costs, and to save 
expenses. ;•*> Fat', L *J 446 r filllS) Fat 2511 

s '4S I C IS I « 

—Consolidation order for whan made, see 

mi cm. 


' — ^Compromise decree as a 
fraud upon the Court can be reversed 
under s. 151. A I B 19id7 Pat 354^:6 Pat 108 

=105 I 'C 271. 

-—■Remedy to set aside decree passed 
in pursuance of compromise by lady w'hose 
signature was obtained by mistake or fraiid 
of agent, is by way of review petition and 
.not under 'S. 151 A X.R 1.022 M 446=43 M L 
J 290 = (1929) M W N 495 = 31 M h T 132 
= 16 L W 440 = 70 I C 425. 

—If a decree embodies a compromise 
inaccurately or does not embody the true 
terms of the compromise^ the only remedy 
is by an independent suit to 'Set aside the 
decree on the ground of mistake or fraud or 
some other ground ejusdem generis therewith. 

4 Pat L J 205 = 50 I C 497. 

—A Court has no power to vary or set 
aside under S. 151 C P Code a consent de- 
cree made by it when there is no varia- 
nce between the decree and solemmah, 

36 I C 219. 


( 7 ) Consolidation. 

—Effect of order declaring appeals analo- 
gous ris not that of consolidation but 
merely that they shall be .heard together 
and order :iE'one does .not unless so stated 
govern the, other.: A I R 1925 Pat 765 
=. 7 P L T 431 = 4 Pat 448 = 1925 Fat, 345 = 

93 I C 129. 

—When individual suits are not main- 
tainable Court can under s 151 allow conso- 
lidation of all the suits AIR 1924 Nag 

196 = 75 1 C 917. 

— Under s. 151 two cross appeals from 
the same decree can be consolidated. AIR 
1923 All 490 ( P B ) = 21 A L J 465 = L R 
4 A 265 = 45 A 506= 74 I C 411. 

— Appeals once consolidated for whate- 
ver reason, from in fact one appeal and 
parties in suit must be regarded as parties 
in one suit AIR 1923 Pat 215 = { 1923 ) 
Pat 17 = 70 1 C 782. 

—Courts are empowered under s. 151 to 
consolidate suits even without the consent 
of the parties, AIR 1932 Fat 566 = 3 P H T 
584 = 1 Pat 609 r 67 I C !Oi0. 

— A Court consolidated a mortgage suit, 
a money suit and a partnership suit on 
the ground that the substantial parties 
where the same and some of points raised 
were common to them and so it would be 
convenient to try them together in that the 
evidence on the common points would be the 
satne in all the suits. It appeared however 
that the substantia! questions in- controversy 
were not identical and it was likely that the 

^ il. (t) (^l) 


( 8 ) Contempt of Court. 

— District Judge filing date for sale of 
property ' alleged to belong to jutlgmeiit- 
debtor, claimant of property filing suit in 
subordinate Judge’s Court and obtaining ml 
interim injunction restraining tkcree-liokler 
from selling— District Judge refusing to stay 
sale— Though not bound by order of kijttfie* 
tion District Judge should have under 
in herent power directed stay f)f sale decree- 
holder havi'og been restrained from procee- 
ding. with sale— Once injunction is granted 
High Court is ' bound to see that order of 
Court is carried out* AIR 1922 Pat 382 = 
,(1922) Fat ('Sup.)'. 225 = 3 P h T 645 = 1 Pat 

662 = 70 1 C3II. 

("f ) Cesf-s. 

—Courts can under inherent power 
enforce ifi such maimer as is thought proper 
payment of costs, in favour of Coram iRiioner 
In connection with execution of Commission 
recoverable from parlies and proceeding 
taken if not proceeding between parties 
within 8. 47 and the order is not appeakbln* 
A IRlf24 4» 192 = UK Iff, 
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( 9 ) Costs— {Co?zcZ(l) 

—Where pre-emption money only is paid 
and not the costs as directed to be paid within 
certain time mistake is inexcusable. AIR 
1924 Lab 359 = 73 1C 891. 

, —Order to pauper to pay costs of amend 
merit in cash and order dismissing a suit in 
failure .of the same is bad. A I R 1922 Born 
.385 = 24 Bom L R 924 = 47 B 104=69 I C 207. 

— The High Court has ample inherent 
power to" make an order with regard to the 
costs of proceedings taken before it where 
it is satisfied upon the facts of the case that 
, the proceedings have been an abuse of the 
process of the Court. 21 C W N 826 = 26 C L 
J 44 = 40 IC 999. 

— Security for costs —Direction to furnish 
r— Inherent power. 22 C W N 1018. 

(10-11) Court-fee. 

r— Appeal disposed of —Deficiency in Court 
.*fee— Recovery of, A L R 1933 M 174 = A I 
; R 1933 M 32!. 

—Remand of suit— Refund of court-fee 
on memorandum uf appeal— Competency of 
iiCourt to order refund when remanding a 
4ase under this section. A L R 1933 L 593 = 
34 P L R 270 = A I R 1933 L 135 = 141 I C 
400 = IR5 1II8. 

— In the exercise of its inherent powers 
the High Court has power to make an order 
directing the Taxing Officer to issue the 
“ necessary certificates to enable an appellant 
to apply to the Revenue authorities to obtain 
a refund of an excdss Court fee paid on a 
memorandum of appeal. 3 Pat L J 452 = 
(1918) Pat 273 = 46 1 C 271. 

— Creditor's petition in insolvency— jNTo 
adjudication— District Court if has power to 
stay, execution in a Civil Court 32 1 C 897. 

— S. 151 does not authorize a court to 
override the express provisions of any law. 

9IC 246. 

i 12 ) Decision. 

_ —Decision disregarding Civil Circulars of 

Bom. H. Court, see J8 Bom 638. 

( 13 ) Dismissal of appeal or Suit 

— Court has inherent jurisdiction to 
entertain application to set aside order of 
dismissal of suit under 0. II r. 21. 1.38 I C 
248 = IR 1932 B 356 = AIR 1932 B 271rA L 

R 1932 B 596. 

—Where a Court dismissed an appeal of 
the hearing of which the appellant has no 
notice whatever, the court, though in igno- 
rance of the true facts, must be held to nave 
acted with material irregularity and in such 
§ way as |o induce justice. 
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( 13 ) Dismissal of appeal or Suit— fCowcZ^Zj 

The High Court can interfere under 8s. _ 115 
and 151 and set aaide the order of disniissal 
and direct the lower Court to restore the 
appeal and rehear it. 9 L W 513 = 52 I C 540. 

(14) Dismissal for default 

— Preliminary decree for sale of mort- 
gaged property passed— Applicatioii for final 
decree— Dismissal for default — Application 
for setting aside dismissal and for final 
decree under S. 151— Court should grant the 
application to pass final decree— Court lias 
no jurisdiction to dismiss ^ an application for,, 
final decree when once a preliminary, decree 
is passed. ALB 1933 0 353' ( 354 ) = A TR 
1933 0 229=10 0 W N 293. 

— The Court cannot under s. 151 sot aside 
the order of dismissal for default or an 
order passed in applications under 

0, XXI, rr. 97 and 100, on sufficient cause 
being shown, since there is no justification 
in taking resort to s. 151 when other reme- 
dies already exist. A I R 1929 Mad 757=52 
M 899=57 M L J 387=30 L W 424 = Ind Rul 
( 1930 ) Mad 23=120 I C 567. 

— Application was dismissed for default 
under O XXI, r 90 but the applicant imme- 
diately after, appeared in the Court aiid 
applid for restoration Held, order of dis- 
missal for default was a mistakeii order and 
can be set aside under s. 151. A I R 1928 All 
301=26 A L J 382= 108 I C 576. 

—Where plaintiff is absent as having be^in 
adjudged insolvent and the Official Assignee 
is not served, dismissal of suit for default 
is bad and can be set aside in appeal. A I R 
1927 Cal 76=31 C W N 22=53 C 844=98 ! C 781. 

— Inherent power cannot be exercised 
in favour of party remaifjing absent when 
he ought to be present and unable to give 
satisfactory reason therefore; so as to 
interfere with rights of third parties- coming 
in due to his fault. A I R 1 926 Bom 377 = 28 
■BLR 626=59 B 457=96 'I C 41 !. 

—Appeal dismissed ^for default can in 
proper case be re-admitled by Court under 
its inherent power and minor’s absence at 
hearing cannot be treated as default if next 
friend is of unsound mind and his appeal 
will be re-admitted 45 B 648 = 23 Bom L R 

110=60 1C 919. 

—If an application under 0 IX, r. 9 is 
made when the period for it has expired, s. 
161 cannot be invoked to set aside a dismi- 
ssal for default, AIR 1931 Cal 319 = 52 
C L J 23 = Ind Bid ( 1931 > Oal 250 = 129 
I C 778 See also 23 N L R 183 = 107 I C 193= 
AIR 1928 Naf 91, 

— Order under s 151 restoring execution 
application dismi.ssed for default in that due 
notice to the judgment-debtor i.'^ not maintai- 
nable. A 1 R 1920 Oudh 69 = 87 I C 438, 
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(14 ) Dismissal for default— (CowoW) ( 15 ) Eads of Justice— (aowfcl). , 

—Dismissal for default— Application for — S. 151 can he invoked to intervene ami 
restoration also dismissed for default— Power stapersede the arbitration on grooncls oilier 
of restoration. See 58 i C 748* than those mentioned in Sell 1 1, it. o, 8 ami 

' ^ 15, if ■this is urgently necessary for ends ot 

—Where under a decree two persons are or to prevent abuse of pF04;eHH of 

entitled to recover two unequal sums from Failing such exercise, cVnirl acts 

each other execution can ordy be taken out, material irregularity in the exercise of 

under 0 21 E 9 of the -G P Code by the Its mrisdiction and High Court ctii interfere* 
person entitled to the larger sum, and for so revision. A I K 1929 Ail7l:t r { pcip ) 
much only as remains after deducting the j ijiHrol A 1010 = Ind Rut { 1950 ) All 

smaller sum of execution is taken out without r 122 I C 685. 

making this deduction,' the Court has power, wi 

under S. 15 of the Code, to compel a refund i nf, -<• 

ot the sum taken m excess, , ,56 It. Appellate Court can order frosb locahnqniry 

—A person applied to set aside an ex itself or send case to trial Court to have it 
paHe decree and employed a pleader to appear made and decide appeal after con.sidrriiig 
for him on the date fixed for hearing. The result,, such inquiry is necessary at appellate 
pleader was not present in time on the 12th stage. A 1 E 19215 Cal 897 = 94 I C S9L 

of June and the application was dismissed 

for default of appearance. On the 24th of —Courts are given inherent power under 
July, A proved to the satisfaction of the s. 151 to go beyond the law of procedure 
Court that his pleader’s absence w.as due to in the interest of justice, A I E 1926 All 
an accident over which the pleader had no 212 = 24 A L J 375=48 A 3515=93 i C 285* 
control. But the applicjxtion for restoration i tn i n 

of the application was refused. On revision . cam under s. lol remedy the 

agaiust this order, hold, that the court exer- ‘^Tshoimsly of 

cised its discretion wrongly and with mate- of C(»_uit deputed to cxocutc its 

rial irregularity and the High Court was 

competent to set aside the ex parte decree. 15 l.fl2-2- h W 387 - ( 1J2.J ) M ^ ^ 7^ 

A L J. 24=38 1 C 671. . = 91 I C 300. 

— The very object of s. 151 is to pr event 
( 15 ) Ends of Justice miscarriage of justice and any order nmiio 

under sTM for preventing miscarriago of 
—Order based on wrong view that wrong justice appearing on face of proceed if igs is 
procedure has been followed cannot be chan- most proper. A I E 1924 All 818 r 22 A fj .1 
ged on the ground of importing justice. 791 = L B 5 A 545 Civ = 40 A 8u4 = 82 I C 184. 
A I R iW Nag 251=12 N ^ j5l at once be resorted to 

{ IJdu ) IS.ag 89=27 N 3 j K, 102=121 1.C .57* .foj* the proper administration of jusliro, the 

Courty may act ex dehlfojmtlcQ whe- t A 

rever necessary and do what is required for Oudh 41 = 11 O L J *.«? = 8§ I C S3J, 

ends of justice the C F C not being exhau- —In a suit to enforce coniract, tmhv 
stive. A I E 1930 Lah 20 = 11 Lah* 93 = SI under s. 151 allowing a porlion <J amount 
P LE 375 = Ind Eul ( 1929 ) Lah 910= claimed before right to the claim is mstablL 

119 ! C 494. shed . is bad. A IE 1924 Fat 09=09*23) 
— The extraordinary discretionary pow- Fat 290 =2 P L E 159 =5 Fat b '9 5f0 = 
ers should' not' be exercised in ■ refusing to . 77 I C 718. 

record a compromise when person alleged to —Tnspite of absence at sufiicient (%um 
have been subjected to undue influence did for plaintiif’s ‘absence Court slmulil use 
not repudiate in his life-time and question inherent power to restore suit if eliilm is 
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(15) Ends of- Justice— (Co«c2ci!J ] 

—S. 151. should be invoked to prevent 
abuse of the process of the Court and to 
meet the ends of justice. AIR 1922 S 

B L E 79 r 66 I C 796. 

—Even an order not appealed against 
in the revisional petition can be set aside 
under s. 151 by the High Court in order to 
give proper relief to the parties. 2 P L T 

739=64 1 0 496. 

•—Inherent power to do justice— Appli- 
cability of, to probate and •administration 
proceedings see 37 All 380. 

( 16 ) Enforcement of Order. 

—A change in consent order can be made 
by Court in matter of detail for the enforce- 
ment of the same. AIR 1923 All 460 = 

82 I C 513. 

( 17 ) Erroneous Order. 

—An order confirming a court sale in 
favour of a transferee from the bidder, who 
him self alleged not to be the actual purcha- 
ser, is erroneous, as the transferee is not the 
auction purchaser. A court making such 
an order has inherent power to revoke it 
at any time. 30 1 C 230 = 2 0 L J 216. 

—Whether the court granted time to the 
plaintiff to decide what course to take in 
the matter of appointing a guardian for a 
certain minor and on the date fixed for 
this purpose neither the plain^tiff nor his 
pleader appeared in court, where upon 
the court dismissed the suit for want of pro- 
secution and the plaintiff’s application, 
the filed on same day asking that the case 
might be re-admitted was rejected as not 
showing sufficient cause therefor.— Z/eW, 
that the court had acted improperly in 
dismissing ' the whole suit as the ony matter 
before it was the appointment of a guardian. 

33 A 560 = 10 I C 313 = 8 A L J 61 2 (F B). 

( 18 ) Execution, 

— Execution court dismissing application 
for execution exfarte as adjusted out of 
court — Certificate of satisfaction sent to 
court passing decree— Decree-holder app- 
lying to have ex parte order set aside— Exe- 
cuting court has power to review’ its pre- 
vious order— 0 9 is no bar as S. 141 does not 
apply to execution proceedings. A L E 
1933 A 651 = A I E 1933 A 783 = 1933 A L J 
1049 = 2 A W R 594 = 145 I C 995 = I R 6 A 

228 (FB). 

—Confirmation of sale— Setting aside sale 
by consent of parties— Judgment- debtor’s 
objection that the setting aside of the sale 
was without jurisdiction— Not tenable— Rule 
that consent does not give jimsdictiou, not 


19^ 
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C. P. C. (1908) S. !5I (Conid) 

( IS ) Executloi— (Coyitd) 

applicable to the case — Judgment-debtor 

estopped. A L R 1933 M 851 = 38 L W 337 = 
A I E 1933 M 753. 

— I'iie Court has inherent power^ to carry 
out its orders. Hence where si sale is held in 
contravention of its orders it has inherent 
power to set aside the sale. AIR 1931 Lah 
344 (l) = Iud Eul(i93l) Lah 916= 12 Lab 
602 = 134 I C 291. 

— Where the Collector had ordered the 
sale of an entire property when the decree 
was for a small amount and the order of 
the executing Court was only for sale of a 
portion of it, held that the Court had no 
jurisdiction 6o set aside the sale as it did not 
appear from the record that it w^as possible 
to sell a portion of the property, or there 
was collusion. A I E 1931 Bom 385 ,= Ind 
Eul ( 1931 ) Bom 503 =33 Bom L E fill = 

134 I €' 695. 

—The order dismissing execution appli- 
cation is appealable, and swhere no appeal 
has been preferred from that order, the 
application cannot be restored under S. 151. 
The provisions of the law relating to appeal 
cannot be ignored by appealing io S, 151. 
9 0 W N 430 v433) = I R 1932 O 293 = 138 I 
G 149 = A I E 1932 0 220 = A L R 1932 0 445. 

— Where the same property has been sold 
twice in execution of decrees of different 
decree-holders and aii application for rale- 
able distribution is put in long before the 
confirmation of the first sale, but the 
Court in ignorance of those facts confirms 
the second sale it has inherent powiir 
to avoid abuse of process of Court and to set 
aside its order of confirmation of the second 
sale on being appraised of the true facts. 1 1 
P 250 = A L R 1932 P 192 (196-7) = 12 P L 
T 639 = 134 i C 6!6. 

—Court has no inherent jurisdiction as 
to setting aside of executionsale 1932 AB 
J 392 = A I R 1932 A 403 = A L R 1932 A 703. 

—Court can pass, under s. 151 lut not 
under 0. 21 r. 47, prohibitory, orders against 
judgment debtor from receiving, and against 
tenant from paying rent under lease of 
property sold by judgment-debtor after 
sale and prior to confirmation of such sale. 
1932 POL 442 (Civ) = 33 P L R 435 = 136 
I C.4 = I E 1932 L 180 = A I E 1932 L 295 = 
ALE 1932 L 442 (Civ). 

—Court cannot set aside execution sale 
in case of non-compliance with 0 21 r. 89. 
136 I C 755 (2) = 33 P L E 146 = I R 1932 L 
271 (2) = A I R 1932 L 238 = 1932 P C L 967 
( Civ ) = A LE 1932 L9S>( Civ. ) 

— Confirmation of sale can be stayed 
under s 151. A I E 1930 Lah 793 = Ind Rul 
> (1930) Lah 731 r 126 I C 443. 
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( . 18 ^ ) Executioii'“-((7owi5d) , 

— S. 151 caiioot .be invoked for setting 
aside sale of moveable pro.perty in contraven- 
tion to specific provision for the ^ same 
thoiigli injustice may have been caused as a 
result of absence of notice to the judgment- 
debtor. AIR 1930 All, 513 = Ind Rul ( 1930 ) 
Ail. 480 = 124 I C 48. 

— Where only laud under the luiKati was 
attached and havell itself was sold in execu- 
tioa though not mentioned in the attachment 
order, the defect in the attachment was mere 
an irregularity and not illegality and Court 
cannot set aside sale suo mota under s. 151. 
AIR (1930) Lah 789 = 31 F L E 477 = 12 
LahLJ7l = Ind Rul (1930) Lah 294=122 

ICI02. 

— Inherent powers should be invoked for 
execution of order of Court procedure where 
for is not clearly provided in the Act 
under which it is passed, A I R 1929 All 211 
= L R 10 A. 179 Rev = Ind Bui (1929) All 
314 = 184 1C 890 

—Attachment and sale of library and 
office furniture of judgment-debtor who is a 
Pleader cannot be refused by Court the 
decree-holder being entitled to execute decree 
in manner he likes aiui as that right cannot 
be interfered with by Court except in excep- 
tional cases, A I R 1927 Lah 153 =28 P L R 

82 = 99 I C 291. 

—S. 151 can be invoked to refuse to 
confirm auction-sale only when it is shown 
that the Court is misled by misstatement or 
non di.sclosiire of relevant f;icts. A 1 R .1925 
Nag 17 = 88 I C 692, 

-—The Court should not except in very 
substantial circumstances set aside a sale 
motu without proof of any substantial injury 
under s, 151 A i R 1925 8incl 253 = 18 S L ,R 
, 130 = 86 1C 1045. 

— In considering validity of execution 
sale, Appellate Court need not confine itself 
only to O XXI i\ 90 but it mav act even 
under s. 151 A 1.' R 1924 Mad 778 = 47 M h J 
549 = (11124) M W N 842 = 84 ! C 915, 

— Notwithstanding the procedure in i) 
XXI r, 89 Court can under s- 151 set aside 
the sale before it is confirmed, where parties 
concerned have come to the necessarv 
arrangement. A I R 1925 Cudh 128=80 I C 444, 

—Where , tlm sale was held and confirmed' 
inspit© of the iojunctiou granted staying the 
same, the sale is an abuse of process of the 
Court and under s. 151 can foe set aside. A T 
B 1924 Mad 100 = (1923) M W N 072 = 45 M 
L J312 = 77l C 12 

—Sale of ship in conformity with r. 36 of 
the Admiralty Rules, should not be set aside 
under s, 151 on the ground that the proce- 
dure was against the practice in such cases 
and worked great hardship. A I B 1923 Bora 
51 = 24 Bora L R 1107 = 16 I C 431, 


C. P. C. ( 1908 ) s ; 151 (Coriy; 

•(•I8J Exeentioo' {Condd) 

—To restore execution application , under 
s. 151 strong grounds are necessary as would 
be required for application for review. A I 
R 1922 Oudh '201= 

—Where CJourl was misled in giving leave 
to bid by supression of material facte Lya 
decree-holder it can '.under its inhesent 
powers refuse : confirmation of sale, 0 XXI 
r, 92, CPC is no bar to the Court interfering 
to cancel the sale even though no party has 
applied therefor. AIR 1923 Mad 035 = 44 M 
L J' 080= 17 L W 75'Jr32 M L T 285 = 

. { 1923pM W N 323 = 46 M 583 = 12 I C 545. 

—Where permission to bid at execution 
sale is granted upon inaccurate statement 
that certain^ conditions are fulfilled, the 
perraissioti is conditional and Court has 
power under r, 86 or under s 151 to njfuse 
to confirm sale apart from r, 72 and from 
provisions contained in r. 92 :of O XXI, 
until conditions are in fact fulfilled, AIR 
1922 Pat 5lhz: l Pat 235 = 1 P L E 179 = 

69IC 822, 

— Attachment like an order can also be 
revived by the Court under s. 151 if it is 
necessary in the interest of justice. A IK 
1922 Nag 267 = 4 N L J 1 18 = 18 N L B 152 = 

64fC420 

— Mesne profits for period for which 
decree-holder was out of possession due to 
pendency o'" execution owing to filing of 
appeal which is subsequently dismissed can 
be awarded by Court under its inherent 
power. 63 I C 43. 

— There is inherent power in Court to 
release pro|>erty from illegal attachment 
apart from 0 XXI r. 59, the Code not btd.ng 
exhaustive in that respect. A 1 R 1921 Pat 
409 = 2 F L T 240 = (1921) Pat 205 = 61 ! C 
922. Sea also 0 XXI, r. 59. 

—Court has inherent po^ver to transmit 
certified cojues of necessary docmueiits to 
Court in Native state to enable it to execute 
decree though the decree itself cannot 
be transferred. 13 Bur L T 145=61 I C 704. 

—Execution' Sale-Setting aside of — Ab-- 
2 >arie decree, in execution of which property 
sold set aside on appeal— Inherent power 20 

Bom I i 925. 

—Application for amendment of previous 
execution application treated as a fresh 
application to execute, see 53 I C 1 1 L 

—Execution .sale— f’raud and collusion 
befcween.-decree-holder and auction purchaser 
—Betting, aside ^ sale— Right of judgment- 
debtor to compensation forth© period during 
which auction- purchaser was in possession— 
Court's inherent power to order compensa- 
tion. 211 cm 

. —Inherent Power-^Execution Sale— Pur- 
chaser— Bight to possession — No power to 
restrain auction purchaser from taking posse**", 
ssion of properties purchased. f L W 81. 
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( 19 ) Exparte order or decree. 

—Application for final decree in a mort- 
gage suit— A person in whose absence a final 
decree is passed can only ask the Court to 
exercise its inherent power. A t R 1933 L 331. 

—Counsel absent on account of another 
engagement— Not sufficient cause to set aside 
exparte decree Court’s inherent power to 
set aside aside a decree— Counsel to return 
brief, if unable to attend. A L R B 33 
= A 1 R 1932 B 634 = 141 I C 402 = 1 R 5 B 
81 = 34 B L R 1425. 

— Directing property (inclusive of minor’s 
interests) to be delivered to Official Receiver 
— Petition on behalf of minors to revise— 
Review not permissible under 0. 47, r. 21 
but might be reconsidered under this section. 
A L R 1933 M 228 = A I R 1933 M 345 =143 
I C 613 = 37 L W 720 = 1933 M W N 75 = 

1R5M3I4. 

—Setting aside of an exparte decree in 
the case where deft, was present in Court but 
his Counsel unaole to be present owing to 
his being engaged in anotte Court in the 
same building must be under inherent power 
of Court and not under 0. 9, r. 13 34 B L 
R 1425 = A I R 1932 B 634 = A L R 1933 B 33. 

—Under peculiar circumstances Court 
can under s, 151 set aside ex parte decree at 
the instance of person not party to orginal 
suit and make him a defendant and allow 
him to defend the suit though it may have 
no inherent power to set aside ex parte decree 
against party to suit unable to comply with 
O IX r. 13 and Law of Limitation. AIR 
1928 Rang 273 = 6 B 494 = I r3 I C 811. 

—Suit dismissed for default can be res- 
tored by Court under its inherent jurisdic- 
tion. AIR 1926 Nag 409 = 9 N L B 145 = 95 

IC 260 . 

But the applicant is bound to show 
sufficient cause for his non-appearance at the 
proper time otherwise it is only in excep- 
tional circumstances that s. 151 can be 
resorted to. A I R 1927 Sind 223=103 I C 129. 

CancelLation of ex parte decree for 
non-service of summons is provided for by 
0 IX r, 13 and hence cannot be allowed 
under s 151 A I R 1927 Lah 372=101 I C 617. 

There is no remedy under s, 151 if an 
applicant whose application to set aside ex 
parte decree of Small Cause Court has been 
dismissed does not avail of right to go in 
revision under s 25, Provincial Small Cause 
Courts Act. A I R 1927 Nag 96 = 98 I C 658. 

There is no inherent power in Court 
to set aside ex parte decree passed by itself 
it can do so only under 0. IX, r. 13 A I R 
1923 Lah 147 = 73 I C 660 See also O 9 r, 13. 
S 151 cannot be invoked for setting 
an ex parte decree. AIR 1922 Pat 479 
1 Pat 277 = ( 1922 ) Pat 61 = 65 I C 34i; 


( 19 ) fixparte order or decree— (CowcW) ' 

-'Where a corporation or a company was 
not properly represented, a decree or order 
passed against it can be set aside under s 
151 and a separate suit is not neceseary for 
the same. A stranger, however, cannot claim 
protection under s. 151 AIR 1922 Mad 193 
= 42 M L J 563 = 15 L W 586 = ( 1922 ) M 
W N 268 = 31 M L T 36 ( H C ) = 68 ! C 910. 

— Ex parte decree cannot be set aside 
under s. 151 but under 0 IX r. 13 A I R 
1922 All 441 = 19 A L J 907 = 64 I C 527. 

— There is no inherent power to set 
aside ex parte decree as it is provided for 
in the Code. A I R 1921 Sind 38 = 15 SLR 

61 = 63 iC 131. 

-^Exparte order under 0. XXI, r 9o can 
be set aside under inherent power of Court. 
A I R 1921 Pat 293=2 PL T 270 = 62 rC III. 

—It cannot be laid down as a hard and 
fast rule of law that in no circumstances 
can power of Court under s 151 of the Code 
be execrcised in respect of ex parte decree 
except under provisions of O IX, r. 13. It 
cannot be contended that such power should 
never be exercised because it was not ex- 
ercised in previous cases of same kind. Ex ' 
parte decree under 0 XXXIY, r. 6 passed 
by oversight against person who was not 
mortgagor can be set aside by Court under 
inherent power. AIR 1921 Pat 491 = 2 P L 
T 251 = 60 I C 368. 

—Prize Court has jurisdiction to set 
aside an ex parte judgment of condemnation 
and re-hearing is discretionary. A I R 1916 

RC 85. 

—The court has an inherent power to set 
aside an ex parte order on an application 
there for. S. 151 of the C P Code is in- 
tended to enlarge the discretion of courts 
and to discourage the technicalities. 27 

IC 812. 

— An appellate Court has inherent power 
not only to reverse a decree passed on 
evidence given by the plaintiff only, the 
defendant being ex parte but also to direct 
a re-trial of the Case. 56 I C 255. 

—Ex parte order setting aside ex parte 
decree not to be set aside under S. 151. 29 

! C 671. 

—Ex parte decree— Setting aside— No 
inherent power— Power confined to 0, 9, R. 

13. 37 M L 3 599 = 41 Mad 94. 

—Inherent powers when to be exercised 
—inherent powers and their exercise. Lim 
Act. Art 166 see. 27 M L J 695. 

—Inherent power-Expuugingfrom record 
— Judgment of inferior court — Power of 
High Court. Govt of India Act S. 107. see 

35 M IJ 368. 

—Inherent jurisdiction, extent of— Not 
confined to matters dealt with in C P Code 

I9C WN84,' 
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( 20 ) ' Expuiififig fr§ni record. 

— Adverse remarks on the character and 
credibility of witness cannot be expunged 
from the Judgment of a lower Court unless 
the same is subject to appeal or revisioin A I 
K 1922 All 107 r 44 A 401 .r 20 A L J 261 r 
L E 3 A 66 Cr. r 4 0 F L R (A) 165 = 25 Cr. 

LJ 549 = 66 1C 1005. 

( 21 ) Extension of time. 

—See under ( 52 ) Time fixed for deposit 
infra. 

{ 22 ) Fraud. 

— Section 151 can be resorted to, to 
prevent any miscarriage of justice by reason 
of any fraud by the parties. A I E 1929 Mad 
813 = 39 M L T 34 = 26 L W 481=103 i C 825. 

— But the section cannot be invoked for 
amendment of consent decree on ground of 
fraud the procourse being to file separate 
suit. AIR 1929 Gal 470=33 (J W N = 883 Ind 
Rul (1929) Cal 321=115 1 C 171. 

— Court has no inherent power to set 
aside decree passed in terms of award nor 
can. the decree be challenged in appeal on 
ground of fraud. Remedy is by way of 
separate suit A I R 1929 Nag 111 r led Rul 
(1929) Nag 253= 118 I C 61. 

—Execution of ex parie decree 'can be 
stayed under s. . 151 on the ground that it 
was obtained by ' fraud but it can so' be done 
under. 0. XXI, r. 29. A I R 1923 Lah 514 = 

75 ! c m. 

—Review is no remedy for setting aside | 
compromise decree on the ground of -fraud 
and undue infkerice nor can S. 151 be j 
resorted to i!t such cases. AIR 1924 All 398 ■ 
= 46 A 245 = 22 A L J 118 = L R 5 A 46 Civ I 

= n ic 1022. I 

( 23 ) Cieiierai Power of Court. 

— Court has inherent power to set right 
wrorjg committed by Court. 54 A 154 (161, 
167) = A ! E 1931 A 727 (F B). j 

—Court has inherent power as to enfor- 
cement of the order which the Court has 
power to issue. 28 N L R 332 (337). 

—Court is bound to see that plaintiff is 
recouped in case of payment by him under 
Court’s order and that no wrong is done to 
him by a party to the cause. 139 I C 247 = 55 
C li J 1 = I R 1932 G 689 = A I E 1932 C 414. 

—Court has inherent jurisdiction to take 
c 'gnizance of question cutting as the root of 
the subject matter of controversy. 138 I C 
808 = 9 0 W N 523=1 R 1932 0*332 = A 1 E 1 

1932 0 244 (246). 

—General Power of Court— Application 
to amend decree, pending appeal --Appeal 


C. P. C. (1908) S. 151 (Co;ifr0 
( 23 ) General Power of Court— 

disposed of, Power of Court to deal wiih 
application after delivery of judgmc nt. 38 

. , 1 C 377. 

■( 24 ) Guardian and Ward. 

—Decree- set aside for wmnt of guardian 
can be again revived by the appointment of 
proper guardian AIR 1924 Ail 225 = 45 A 

6(16 = 76 I C 765. 

(25 ) llearlni; 0 f appeal. 

■— ,S. 151.'CF C has no -application -to a 
case where an appeliat-e court is asked to set 
aside the proceedings in an appeal on the 
ground that on the date of hearing of the 
appeal the respondent was not living. The 
correct procedure is to apply within the 
period of limitation for a review of the judg- 
ment passed in appeal. 14 1C 284. 

{ 26 ) Inherent powers, miscellaneous. 

—Where an order is passed under B. 151 
CP C determining the manner in w^hich 
the suit should proceed, the consideration 
of the question of want of previous notice 
becomes immaterial. A L E 1934 All 142. 

—Appellate Court has inherent powers to 
take cognisance of pleas not raised iri courts 
below. A h E 1933 O 247 = 8 Luck 87. 

—Widow— Application for interim main- 
tenance — Pending suit for maintenance— 
Maintainability. A L R B33 S 351. 

— Insolvency Court — Power to make 
supplementary orders for the )?rotecUon of 
Creditors — has the same inherent powers as 
any court exercising civil jurisdiction. A R 
B 1933 F 180 = 12 P 163 = A I R 1933 F 84 
= 141 I. C 836 = 13 P L T 775 = I E 5 P 98. 

—High Court in the exercise of its 
inherent jurisdiction direct that the order 
of .suspension passed upon an advocate be 
kept in abeyance in a case where that 
advocate prayed for such abeyance till he 
had an opportunity to place his case before 
the Privy Council in order to obtain special 
leave to appeal., A L, R 1933 A 367 ( 368 ) = 
1933 A L J 221 =' 145 I C 367 =1 E S 

A290{ FB. ) 

- — Where-iii-:a-i>rior case, the Judge had 
expressly stated Iiis opinion as to the nature 
of certain account books and the same had to 
be considered in a later ease, held, that the 
interests of justice required that the transfer 
of the later case be allowed. Ind Rul (1931) 

: Lah ,-844 = 32 F L R 388 = 133 ! C 871.' 

.—Where husband and wife were co-defts 
non-compliance with the order for appearance 
of the wife would not entitle the Onirt to 
j pass an order for arrest of hushaml under 
* Its inherent power 1932 A L J 221 = 136 I CJ 
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(26) Inliereot powers, tnisceilaneous— 

307 r A I B 1932 A 524 = I B 1932 A 191 r 
A t R 1932 A 507 

—Court can under S. 151 adcnit a docu- 
ment, which had been rejected Under 0,13, 
r. 3, on its being presented after registration, 
1932 POL 862 (Civ) = AIR 1932 I 862 (Civ) 

—Apart from S. 185 of the Companies 
Act, the Court possesses ample powers ex- 
debito justltiae to pass interim orders for 
protection and preservation of the subject- 
matter in dispute, pending the result of 
the litigation. AIR 1932 L 758 (Civ) 

—High Court has inherent jurisdiction 
to stay operation of the order suspending a 
legal practitioner pending appeal to Privy 
Council. 1932 A L J 861. 

—Court has, under S. 151, though not 
under 0. 41, r. 5, power to stay proceedings 
for passing of final decree in mortgage smt, 
pending appeal from preliminary decree. 54 
A 344 r 1932 A L J 43=136 I C 75 = I B 1932 
A 123 = A I B 1932 A 238 = AIR 1932 A 29 

—Court can condone, under S. 151, formal 
defect in vaklatnama. A 1 R 1932 P 3. 

—Discretion of an executing Court is not 
limited to rules 11, 21, 26, and 37,0 XXI. s, 
161 can be invoked whenever just necessary. 
Process of the Court can be delayed but not 
so as to ignore just rights of the decree- 
holder. A 1 B 1927 Cal 581 = 31 C W X 653 

= 102 I C 513. 
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C. P. c. (1908) S. 151 (Contdj 
( 26 ) lofiereut powers, ffilseceliaiie0iis~(Co?/i^«lj 

—Revocation of arbitrator’s appointment 
before making award can be ^made under 
s. 151 in proper cases but this should ^ be 
done with greatest caution. A I B 1927 Lali 

187= 1001 C 46. 

— Questions cutting at root of subject- 
matter under dispute can betaken cognizance 
of by every Court under its inherent power. 

AIR'1927 Mad 143 = 98 IC2S0. 

—Court is not empowered either by s 148 
or *s. 151 to meddle with its final decrees. 
A I B ■ 1926 Mad 1U69 = 24 L W 443 = 1926 
M W N 713 = 97 I C 795. 

— Court has no inherent power to treat 
as nullity its previous order not cancelled 
by review 'or appeal. A I R 1927 t. al57 = 

* ■ , • ^ 97iC697. 

„ —Court can under a. 151 order the can- 
cellation of order made by it under Para 3 
of Sch IT. A I B 1925 Pat -20 = 6 P L T 488 

= 86 1 C 540. 

—Court can under s. 151 allow judgment- 
debtor to set off as against the attaching 
decree bolder executing the decree for mesne 
profits against him a decree which he holds 
for a larger sum against original decTee” 
holder for mesne profits A I B 1925 Oal 102 
=28 C W N 988=84 1 C 747. see 0 21 B 18, 

~*-It is the duty of the Court to invoke s, 
151 whenever justice so demands, even in 
absence of any precedent A I II 1924 Bom 
90,= 25 Bom L B 713 = 82 I C 852. 



—High Court can under s. 151 pass such 
orders and give such directions as it finds 
necessary in the circumstances of a parti- 
cular case, pending appeal to the Privy 
Council. A 1 B 1931 Cal 79 = 34 C W X 631 
= Ind. Bui. (1931) Cal 273= 129 1 C 833. 

— Be-opeuing of a decision of fact arrived 
at upon evidence or in absence of it. cannot 
be allowed except under provisions for 
review of judgment. A I B 1929 Mad 404 = 
Ind Bui ( 1930 ) Mad 376 = 122 I C 519. 

—Under certain circumstances suit may 
be decreed even if cause of action arises 
subsequent to its institution A I B 1929 Lab 
409 = 30 P L B 306 = 11 Lah L J 251 = Bui 
Ind. (1929) Lah 493= 116 1 0 317. 

— Court would not necessarily be acting 
illegally or irregularly or in contravention 
of the Code in passing interlocutory judg- 
ment not provided for in the Code. Such an 
order can be passed as a step towards framing 
of final decree, and, if it is an adjudication 
and not merely an opinion is binding upon 
the Judge’s successor. A I B 1929 Mad 121 = 

113 I C 646. 

—Discretion conferred upon by s 151 
should not be exercised unless a strong case 
is made out for the same A I B 1927 Cal 420 

? 190 1C 518. 


— Abortive proceedings can be set aside 
and necessary orders can be pas.sed under s. 
151 by the High Court. A I B1924 AH 818 = 
22 A L J 791 = L B A 545 Civ = 46 A 864 = 

82 I C 184. 

—Though Court has inherent power to 
re-call order not perfected thereis no power 
to re-call one which has been perfected. A 
successor cannot therefore re- cal I the per- 
fected order of his predecessor. A I II 1922 
Pat 204 = 69 I C 742. 

—Where a plaint was returned for presen- 
tation to a proper Court and was so present- 
ed without a fresh mhalainama. Court can 
under s. 151 allows the plaintiff time to 
produce vakxdaiiiama^ if it is necessary. Buch 
a power be sparingly and wdth great caution 
used and in the last resort A I B 1922 Xag 
125 = 5 X L J 266 = 67 I C 296. 

—Memorandum of appeal can be changed 
into revision petition by the High Court. 
A I B 1921 Mad 612 = 41 M L J 54 = 14 L 
W 85 = (1921) X W X 487 = 63 I C 730. 

—Where a court dismissed a case for 
default^ in ignorance of the death of the 
part3' himself before the hearing is eminently 
a case which falls within S 151 C P C to be 
rectified. Kven otherwise courts have inhe- 
rent jurisdiction to restore the ease to file, 
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C:/P. C4 1 9§8 ) S/ 151 :fCowld; 

(26) Inhereit powers, 'ipisceilaneoiss— 


■ ITC W N 829 = 18 G,:L:J9 = 15' Bom L E 
■640 = 25 M L J 148.r 11 A L J 625.= B5' All 
. mi = 16 0 . C 194. = 19 .1 G .526 = 14 M L T 
m = ( 1913 ) M W.H .566 =40 I A450 P C. 

. —The C P Code is not 'exhanslive and 


'the Court possesses inherent' powers to act 
ex dehlfo piMiime in order to do that real 
and substantial justice for the administration 
of which’alone it existR.: A, „. person asking 
the Court to exercise its discretionary juris- 
diction must make out a strong case and 
must show that there is no other remedy 
open to him by which he can protect himself 
from the consequences of the injury com- 
plained of. 2 Lah L J 283 = 55 I C 403. 

—Inherent jurisdiction of High Court to 
interfere with lower court’s order See 26 

M L J 467. 


— Court overlooking an important plea — 
Custom-— Alienation by sonless male pro- 
prietor— Acquiescence— Attestation of deed 
of sale by principal plaintiff. 26 P L R 1911 

= 9IndCas545. 


—Court not to override express provi- 
sions of any law. 9 Ind Cas 246. 

—Inherent power, doctrine of— claim 
application, if can be proceeded with after 
execution sale. IS ! C 53. 

— Inherent power— Doctrine of, not to be 
invoked so as to nullify statutory prohibition. 

. ■ 21 C L J 614. 


—It is the duty of a judge to try the 
causes set down for trial before h’m and the 
failure of the Court to decide a case after 
submission cannot be permitted to defeat 
the substantial right of a litigant. The 
Court has inherent power to vacate its own 
order so as to enable it to discharge the 
duty of determining the controversy between 
the parties when the prior order proceeds on 
a' mistaken basis. 31 C L J 48 = 56 i C 4. 

— Inherent power to'" . entertain— Suit 
partly heard— Dismissal for default— Appeal 
against order. . 17 A L J 849. 

—The High Court has an inherent 
jurisdiction to make orders io prevent a 
miscarriage of justice and this right is 
expressly recognised by vS 151 CPC. 39 All 
147 = 14 A L J. 1230 = 17 Cr. L J 537 = 36 

■.. I C.585. 


C. P. C. ( 1908 ) S? 151 (CWd) 

(26) Inherent powers, iniscellaneoiiS'^-fCowcW) 

—Inherent power-Coiiri’s power to reeall 
money improperly paid. See 211 C III. 

—Inherent power-Recalli'og wrong order 
Bee- : ■■ ;■ 20ClJ2i3. 

( 27 ) Injunction. 

, — When the inherent jurisdiciion of the 
Court is invoked under S 151 of C P C., 
and it is called upon to act ex dehlio 
im and io grant an injunction, it is necesRury 
for the plaintiff to establish a strong prmu 
facie case that there is no other remedy 
open to him to protect himself and that if 
the injunction asked for is not granted, 
irreparable injury or incoisvenience would 
result. A L B‘ 1933 L 596 ( mi ) = 34 P L E 
51 = 140 I C 843= A I E 193r L 73 = I i 

5 191(2:). 

—Where the plaintiff applied for a 
temporary injunction during the pendency 
of his suit, to restrain defendant an auction- 
purchaser, from taking possession of the 
property, the jdaintiff having only a charge 
thereon after the life of a widow, and the 
injunction was granted by the Subordinate 
Judge, reversing the order of the trial 
Court. Held, ( 1 ) that the order was not 
one which fell under 0. 39 C P C and the 
trial Court must be deemed to have passed 
it under its inherent powers under S. 151. 
f 2 ) that no appeal lay against the order, 
( 3 ) that the appellate Court had no juriedic- 
tion to resort to inherent powers io grant 
the injunction, ( 4 1 that, whether a second 
appeal lay to the High Court or not, the 
High Court had power to treat the appeal 
to it as a petition in. revision and set aside 
the order. A L ft 1934 L 55. 

—The High Court ha'^i inherent power 
to order an injunction against a person 
living ivithiu the jurisdiction of another 
Indian High Court. A I R 1931 C'al 279 = 57 
C.i280=Ind Bui (1931) Cal 380 = 09 I C 25L 

— Injunction order which cannot he passed 
under O 39, r. 1 Or 2 can be passed under B. 
151 m h W 168 r m I C 346 ( 2 )=I R 1932 
M29B(2} = AIB 1932M l80 = AL!tl932 

M 311. 


—Power of Br. Indian courts to aid 
execution in Travancore Court of decree of 
Br, Court, See 33 M I J 130 

— Inherent power — Prevention of al/use 
of process— Judicial Proceeding— Notice to 
persons affected necessary t'.ough no provi- 
sion in C P Code, ' 29 I C 580. 

—Inherent power io prevent abuse of 
process— Suit to harrass deft. See 27 
^ M I J 645. 

>1. ii. -n&Cl) 


—Inherent Power-Injuncilon— Not to be 
granted against person, not a party to the 
proceedings. 3 Pat L J 456, 

—Inherent power to grant tempomry 
injunction in Probate and Administration 
proceedings. 19 C W N 205. 

—Temporary injunction against execution 
of a decree passed by a competent Court 
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C. P. C. ( 1908 )'S.15I (CmildJ ' 

( 27 ) Iniuoctlon— (Co?icW) 

cannot be given eillier iinder 0 XXXIX or 
a 151 and if siich injiinciion grantedv remedy 
lies not by way of appeal but by way of 
revision AIR 1927 Mad 687 =: 38 M L T 
358 r 26 L W 899 r 102 I C 100. 

— S. 151 cannot be resorted to for giving 
injunction resti^aining execution of decree 
as other provisions for the same remedy is 
open AIR 1927 Mad 592 = 52 M L J 670 = 
38MLT 364 =: ( 1927 ) M W N 259 = 102 

ICI96. 

— A strong prima fade case must be made 
out for the innovation of s. 151, it must be 
shown that if the injunction asked for is not 
granted, great injustice would result A I R 

1927 Lah 833 = 9 Lah L J 536 = !00 1C 544. 

— If necessary for some reason Court has 
inherent power to issue temporary mandatory 
injunction but it should not act under 0 
XXXIX r. 2 A I R 1927 Mad 210 = 24 L W 

854 = 99 1 0 566. 

— Injunctin against govt officers not sub- 
ordinate cannot be granted by Court as they 
have no such inherent power. A I R 1926 
Lah 284 = 27 P L E 11 = 96 I C 540. 

—Only a Chartered High Court in which 
suit was filed has inherent powers to issue 
injunction in certain cases restraining execu- 
ting Court from executing decree A I R. 
1925 Lah 618 = 7 Lah L J 457 = 26 P L R 
561 = 92 1 0 259. 

— If a person not within the jurisdiction 
of a Court submits to its jurisdiction, an 
injunction can be issued even against such 
person to meet the error of justice. A I R 
1926 Pat 171 = 6 P L T 540 = 85 I 0 852. 

— Stay order respecting suit pending in 
another Court should not Ise issued in a suit 
merely of a declaratory nature. A I E 1925 
Lah 242 = 78 1 0 802. 

— Notwithstanding Q XXXIX, Court can 
grant injunction under s. 161. A 1 R 1925 
Lah 242 = 78 1 0 802, 

(28 ) Interlocutory Judgment 

, —A Judge has power to re-coiisider an 
interlocutory judgment delivered by his 
pre-decessor on any issue before the final 
dispo.s;jl oftbe case, if interlocutory judg- 
ment is based on an erroneous assumption 
or hypothesis. 5 S L R 184 = 13 I 0 264. 

( 29 ) Invention of Procedure. 

—Rules nearest in point with necessary 
modification should be applied where rights 
are conferred by sections but no provisjoli is 
piadf for particular set of facts. A I E 1931 
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C. P. C. (1998) S. 151 ( 

( 29 ) Invention of Proc.cdiire- ((V-z/c/*/) 

Mad 803 = ( 1931 ) M W N 48 = 33 J. W 359 
= 60X1 L , J 628 = Ind Riil ( 1931 ) Mud 5li2 

= l3IIC6i«l. 

— New ftrm of proredun,; ('aniiot be 
introduced by resorting to s 151. A .1 R 
1922 Cal 1=86 I C 192. 

—New form of procedure not pu’ovidftd 
for by Indian law cannot be inircduced by 
Court under its inheient powers A 1 li 1922 
Cal 1 = 86 1 C 192... 

( 30 ) Issues. 

—Court can frame, such issue and give .a 
decision thereon even after the ease has been 
closed as cut at the root of the subject 
matter of the suit, A I E 1922 Pat 514 = 2 
Pat 52 = 4 P L T 239 = 68 I C J8I. 

( 31 ) Judgment 

-S. 152 of the a P Code of 1998 is wide 
enough to enable a judge to avoid rednetlo 
ad ahmrdutm So where the time allowed 
in the judgment and decree to ilie vendee 
for removing bis materials of the building 
erected by him on the pre-empted site had 
expired long before the date of the decision 
and had consequently become impracticable 
for him to do so. The Chief Court on an 
application made by the vendee under Bs 151 
and 152 of the C 'P Code, 19(*8, a men dec! 
both the judgment and the decree so as to 
give fresh period •within which the vendee 
could remove his materials. Held ahu^ that 
wdiere a vendee by his act or omission 
deprives the pre-emptor both of the use, of 
the pre-emption-money and the pre“emi>tor 
is entitled to get reasonable interest fcr the 
time he is so deprived. In this case 6 per 
cent per annum was allowed 170 .P W R 1916 

= 37 1C 382, 

( 32 ) Jurisdiction. 

— S. 151 cannot be invoked to or what has 
been cxpre.ssly prohitbitcd by tlie Code. 
Hence the Court cannot reverse ii.s owm 
decree except by review or under s. 152. A I 
R 1925 Pat 36 = 3 Pat 778 = 6 P L T 309 = 

84 1 C 329. 

—Where certain questions liave loen 
taken away from the jurisdiction of the 
Court, s, 151 can not he invoked to bring 
them a.gain within the jurisdiction. AIR 
. 1926 Nag 17 = SS I C 693. 

—Court can under s. 152 Civil Procedure 
Code, if under the peculiar circumstances of 
case it feels inclined to do so refuse applica- 
tion for amendment of decree. 'Where on 
the judgment debtor, satisfying mortgage- 
decree in full, the case is struck o.ff and 
three years afterwards, the defendant applies 
for amendnient of the decree, the Court can. 
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C. P. C. (1908) S. 151 (CoHtd) 

(32) Jiifisclictioii-*--(Co/K*(?tl) 

if so„ ioclioed, dismiss the application, and 
failure by Court, to exercise this, jurisdiction 
do. the ground of. its, non-existence, amounts 
on material irregularity in exercip ' of ■ its 
jiirisdiciion rendering rovisicni of its order 
competent. A I R". 1925 All 55t> r 25 A L J 
■ 518 r Jj R 6 A 423 Civ = 88 I C ' 394 

— Bub—Judgo returned a plaint for pre- 
sentation to the Munsif who refused to 
entertain it as being out of his jurisdiction 
High Court can under s. 151 direct a suit to 
be tried where ap])lication was barred and 
references under 0. XiiVi, r. 1 conhl not lie, 
to meet the ends of justice. A I 11 1925 
Oudh 461 = 12 O ii J 189 = 2 O W N 81 = 28 
■O C 523 r 85 I C 702. 

— The Court can dismiss the suit if it 
thinks that the suit though instituted by a 
next friend is not in the interest of the 
minor. A I R 1024 Oudh 413 = ll O L J 2{‘0 

= 83 I C 778. 

—Order as to costs cannot be altered by 
the successor* in-office except in review or 
under s. 152. A I ll 1925 Pat 47 3 Pat 654 

- 82 IC8I3. 

— Right of plainiii!; to institute suit in 
Court in which law permits him to sue 
should not be interfered with by High Ccuirt 
ill exercise of its extra-ordinary jurisdiedion 
unless suit is brought in l)ad faith for i 
purpose of working injustice to which defen- j 
darifc would not be subjected if suit were | 
brought in another competent Court. Mere i 
fact that it would be more cunvenient to I 
applicant to have case tried elsewlmre is no ! 
sufficient reason to force pbiintiffs sumniarily | 
out of Court in which they are eniiileci | 
legally to sue by application f>f inherent i 
powers not utilised except for preventing j 
for remedying grave abuse. A 1 R 1924 Lah I 
■ 306 = 49 I C 772. | 

■( 33 ) Letters of Administration. ; 

— Issues found for plaiiitifl’-— Buit disini- ' 
ssed for want of Letters of A dinifiistration • 
with liberty to apjdy to set aside clLmissMl , 
on obtaining letiers-Plaintitf oldnining letter ' 
and applying to set aside dismissal— i\rerit.s [ 
being in' plaintiff’s favour he should not be ' 
]u*ejudiced by error of procedure i>y Court — 
Dismissal order really means to siis|)end suit j 
and discharging it from file at the same time. 
AIR 1922 Bom 210' = 24 i.k»m L R 738 r 76 

I C 910. 

( 34 ) Lliiiils of ifilierent powers. 
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( 34 ) Limits of inherent powers— (CowkI) ■' 

and 'not to replace, the remedies provided 
for in the rest of the Code. 73 P L R' 1916= 
105 P W R 1916 .= 35 I C 433. 

—Where there is a prescribed remedy a 
Court should not go .beyond this remedy by 
applying its inherent powers uiider .S. 151 C 
PC. ' ■; A Lit 1934 Mad 202., 

—The Ct-iirt has inherent jurisdiction 
and power to act ex deddUj jusUtlae even in 
cases not covered by the provisions in the 
Code. The contention that in view of the 
provisions of B. 94, C F C temporary injun- 
ction could be issued to prevent the ends of 
justice being defeated, only, if It /uvss- 
erihed ” i. e.., only w,hen the case comes 
within O '39, rr 1^ and 2 is o-verruied. A L R 
1933 li 596 1597) = 34 P L R 51 = A I li 19:i3 
h 73 = 1 R 5 L 91 (2) = 140 I C 843. 

■ —A statute providing express provisions 
—Exercise of inherent powers not proper. 
ALE 1933 530 (531) = 34 P h li 414 = A I 
R 1933 L 229 = 142 I C 654 = 1 E 5 L 233 = 34 

CtX J 375. 

—Laws relating to limitation cannot be 
ignored by appealing to S. 151. 9 0 W N 430 
(433) = 138 I C 149 = 1 R 1932 O 293 = A I li 
■ ^ 1032' O 220 r A L R 1932 0 445. 

—Where jurisdiction of the Court i.s 
limited by certain other express provisions 
in the Code, s 151 cannot be invoked to 
I override these provisions, A I II 1930 j, ah 
' 26 = lad Rul (1930) Lah 531 = 11 Lah 342 r 
3iPLS 668=l24IC439. 

—In prescnce of specifn* provisioits gt.)ver- 
niug a particular case s. 151 cannot be 
invoked. 'A I R 1930 Lah 7S9 = 31 P h R 477 
= 12 Lah L J 71 = lud Rul (1930) Lah 294 r 
122 I C 102. BV;(i also 45 C L d' 557 = 104 I, i! 
188 r A I R 1927 Cal 657. See also 55 0 219= 
47 C L J 69 = 103 I C 864 = A I R 1929 Cal 
850. See also 28 F L II 551=103 I C 425 = A I 
R 1927 Lah 622. See also 102 I C 543 = A I 

R 1927 nag 262. 

—In a declaralory suit by auction-pur- 
chaser conscfjuential relief for mes* e profits 
could have been claimed or a separate suit 
would be competent for the same. !!en<*c 
whereafter remedies arc open re.sort in s. 
151 cannot be justified. A f R 193)0 T^ah 72= 
Ind Rul (1930) Lah 137 = 120 I C 68L 

—Relief under s. 151, can and should b(» 
given in^ absence of a,ny^ provision in the 
Code giving the same ami if any ]>rovision to 
the contrary disallowing it, for the ]>ropm* 
administration justice. A I R 1928 Cal 179 
= 47 CL J 87=167 I C 729. 


' .' —In absence . of. specific ' provision provi- 
ding, for a remedy and also when there i.s no 
—Where a spetdfic renie.dy has^ been i provision which prohibits a remedy being 
]>rovkled by the C P Code the litigant should j allowed. B. 151 may and should bn invoked 
not for that purpose invoke the. inherent * in proper c^tses for administering justii'.o A 
power conferred upon the Court by B I5L j £ E 1927 Gal 531 = 54 C 4ti5 = 3! C’ W K hli\ 
The object of iliat .section is to suijplofuent, } = 103 I C 69 . 
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C. P.a( IWS)S. 151 {C07itd) 

( 34 ) Limits of inherent pmtrs—(Contd) 

—Tbe mail! object of s. 151 is to prevent 
in justice being due from ordinary rules of 
procedure but it should be resorted to only 
when other remedies are open. AIR 1927 
Nag 212 = 23 N L E 79 = 103 ! C 220. 

— S. 151 cannot be resorted to where 
other remedy was open but was not taken 
advantage of within the period of limitation. 

A I E 1927 Nag 197 = 101 1 C 320. 

—The rule that Court cannot ^invoke 
inherent power where there is provision in 
Code application of which would meet 
justice of case t and the particular circum- 
stances of the case must be guided to 
determine whether justice requires Court to 
invoke its inherent jurisdiction. AIR 1927 
Cal 158 = 98 1 C 70. 

-“•Code must be deemed to be exhaustive 
in that respect where it provides for certain 
procedure and inherent power cannot be 
invoked in opposition to those provisions. 
A 1 R 1926 Mad 258 = 23 h W 85 = (1925) M 
W N 886 = 92 I 0 615. 

—Court cannot invoke inherent power in 
favour of party not availing himself of right 
of appeal granted to him. AIR 1926 Bom 
139 = 27 Bom L R 1511 = 92 I C 354. 

—Court must state reasons whenever it 
exercises discretion vested in it by s, 151. A 
I R 1926 Oudh 59 = 87 I C 438. 

—Where a remedy existed by law but was 
lost owing to expiry of the period of limita- 
tion, s. 151 cannot be resorted to in such 
cases A I R 1925 Lah 321 = 26 P L R 841 = 
TBahLJ 13 = 86 10 256. 

—Dismissal for default cannot under s. 51 
be set aside when remedy under other 
provisions lay but the party failed to resort 
to the same within time. A I R 1924 Rang 
274 = 3 Bur L J 47 = 82 IC418. 

—Court cannot ignore the provisions of 
the law of limitation by resort to s, 151. S. 
151 applies when relief claimed is not barred 
under any law or where no other remedy is 
provided for it. AIR 1924 All 668= 46 A 
631 = 22 A L J 583 = L R 5 A 347 Civ =: 79 

I C 997. 

— An order duly made cannot be re-called 
under s 151. AR 1924 Pat 696 = 5PLT 
631 = 79 1 0 90. 
—Inherent power is not limited to ss. 151 
and 152 if vested in the Court by it own 
constitution. AIR 1925 Cal 420 = 79 I C 586 

— S. 151 cannot so be invoked as to 
perpetrate injustice on third parties. AIR 

1924 Nag 98 = 20 N L R 11 = 78 I C 601. 

— S. 151 cannot be invoked where there 
«are provisions in the Code meeting the 
requirements of the case AIR 1924 Na^ 

325 = 78 I C 72. 


C. P. C..(I908)S. 151 (Go?t^(l) . 

( 34 ) Limits of iuhefeiit powers— 

— The interpretation of a provision appli- 
cable to a particular case should be based on 
the language used by the Legislature, AIR 
1924 Mad 114 = 45 M L J 813 = 18 L W 870 

: = 33MLT 207 = 47 M171=76IC 836. 

— Private citizen cannot be summoimd to 
give evidence before another private citizen 
under s. 151. A I R 1922 Bom 444 = 24 Bom 
L R 853 = 47 B 250 = 75 ! C 221. 

—In a suit for ejectment defendant 
cannot be ordered to give^ security from 
mesne profits since there is no provision 
made in the Code for the same. If however 
an order is made the order is bad and there- 
fore subject to revision. A I R 1924 Oudh 11 
= 100LJ 209 =74 iCm 

•—Where there is no right of appeal given 
by Code, Court has no inhernt power to 
allow appeal against order of remand. 
Inherent power cannot be invoked to confer 
jurisdiction not other- wise possessed A I 
R 1923 Oudh 177 = 26 O C 10 = 10 0 L J 36 

= 731'C59I. 

—Where remedy by way of review is 
open to plaintiff Court should not exercise 
inherent power to set aside its own decree 
as where suit dismissed for want of proof 
but it is subsequently found that there was 
some documentary evidence on record. A I 
R 1923 All 603 = 21 A L J 447 = L R 4 A 
365 Civ = 73 I C 494. 

—Only persons who were parties to 
original suit and not made fmrties to appeal 
can be impleaded by Appellate Court under 
s. 151 but not strangers to suit. The power 
is circumscribed by 0 X.LI r. 20 and can be 
invoked only in exceptional circumstances 
' A I R :1923 Lah 490 = 73 ! C 1 36. 

—There is no inherent power to disregard 
limitation placed expressly by Code on 
power of Court A I R 1923 Mad 331= 17 L 
,W 159=71 IC204. 

— S. 151 cannot be invoked to contravene 
a distinct provision of law. A I R 1921 Oudh 
46 = 24 0 0 21,5 = 64 I C 217.' 

( 35 ) Mistake. 

—An insolvency petition which stood 
adjourned for hearing to 22nd Jan. 1926 was 
advanced to 22nd Dec. 1925 and disposed of 
by the court without notice to the iusolverit 
and the insolvent applied for discharge 
within six months from 22nd Jan 1926; but 
the Court dismissed the first application for 
discharge as out of time and annulled the 
adjudication. The Court subsequently passed 
an order rectifying the mistake. Held that 
the mistake being apparent on the face of 
record the Court acted legally under s. 151. 

A 'L R 1934 Mad 5. 
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C. P. C. (1908) S. !5I (Cowk?) . | 

( JS ) Mistake —r Co'Hk'i) 

•—Decree based upon ag’reeixieat between 
.the parties— Court . has _ iuhereiit power 'to 
correct mistake in such deci’ce. A ..L H 1.9dd ! 
..A S47 (1), = 193.3 A L' J 509=A I R 1933 A 60.1 | 

.. —Where it was. .cooteuded for the appe- | 
Hants that in the . absence of an application I 
by the judgment debtor under O. 21 C P C | 
to set aside the sale for irregularity, the j 
Court has no power to do so under s 151 | 
that wiicre the orders of Court have ; 
not been carried out and it has been misled i 
the Court can correct its own error and set I 
aside the sale A L E 1933 M G06 (607) = A T i 
E 1933 M 399 = 143 T C 454 = 37 L W 484 = i 
64 M 3-. J 586=1933 M W N 634=1 R 5 M 302. ' 

—An insolvency petition, which stood 
adjourned for hearing to 22ud January 1926 
was advanced to 22nd December 1925 and 
disposed of by the Court without notice to 
the insolvent and the insolvent applied for 
discharge within six mouths from 22ud 
January 1926; but the Court dismissed the 
first application for discharge as out of time 
and annulled the adjudication. The^ Court 
subsequeutly passed an order rectifying the 
mistake. Held that the Court was not wrong 
in exercising its inherent power to set right 
a mistake made by it in passing the annul- 
ment ord( 3 r as it was an error apparent on 
the face of the record. A L E 1934 M 5 = 
1933 M W M (309. 

—Error as to full costs of appeal wliether 
can be rectified see 54 < .• L J 555 = 137 I C 
474 = A I E 1932 C 349 = i R 1932 C 322. 

— Where the name of the Yakil is imuiver 
tently omitted in the rakalatnamah Court 
has inherent power to condone the defect. 
12 F h T 558 = Ind Eiil (1931) Pat :VM = 133 

i C I7C 

— Where there is a clerical or arithmetical 
mistake or an error arising from an acci- 
dental slip or omission in judgments, decrec.s 
or orders, the Court may eorreet the mistake 
or the error independently of the fact that 
the same mistake or error could have been 
corrected by the Court of appeal, it will be 
reading fS 152 out of the Code and not 
ill terpre ling it where wc to hold that it 
would not apply to a case where the mistake 
or error could be corrected on appeal but 
was not so corrected and where no appeal 
was preferred 9 O W K 633 ( 636-7 ) = I E 
1932 t) 362 = 139 I C 367 = A t E 1932 0 294 
= A L R !9i2 0 658. See also 9 i) W N 803 = 

A I R (932 0 293. 

. — S. 152 applies both to judgments and 
decrees and a slip in judgment in iucluditig 
property not beionging to iudgiueui debtor 
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C P. C. (i908)S. !5I ( Conkl ) 

( 35 ) Mistake (Co?itd) 

can be corrected and for that reason the 
map also can be revised to avoid abuse of the 
process of Court under s. 151 A I E 1929 AH 
147 = 50 A 859 = Ind Eul { 1929 ) All 291 = 

'1(41 CS67. 

^ —S. 151. can. be invoked for correction of 
arithmetical or clerical error in the judgment. 

' A i; E 1927 All 585 = !02 1C 124. 

—Court can correct error committed by 
it not owing to negligence of parly but 
owing to its not being aware of certain facts, 
and passes an order inadvertently. A I E 
1026 Mad 980 = 50 M 67 = 51 M* L J 219 = 
(1926) M W N 890 = 20 h W 878 := 97 I C 1008. 

— Accidental mistake in name of party 
can be allowed to be corrected under a. 151 
8 Lah L J 398 = 27 Pat h E 648 = 96 I C 1 1 . 

— Though there may be no express provi- 
sion for .such mistakes Court has inherent 
power to correct its own proceedings where 
misled A I E 1926 Mad 119 = 22 L W 629 = 

I 91 I C 727. 

! — Where appellant applied for passes of 

the decree and notice.s were issued to the 
; defendants for the same arid the case was 
adjourned fnmi time to time. Defendant.^ 
never appeared but applicant happened to 
be absent in one of these dates. The suit on 
; that date was dismissed for default Appeal- 
j late (.loiirt held that the order was wrong 
! and the Court was right in setting it aside. 

' Tile Court has power to correct tlie mistake 
committed inadvertently even apart from s* 
151. A IK 1925 All 622 = 47 A 546 = 23 A L 
J 405 = 87 I C 225. 

— Wlmre a wrong ilecree was filed in the 
memo of appeal s. 151 can be isivoked for ihe 
correction of mistake A I It 1925 Eang 188 
= 3BurIiJ 325 = 85IC 196. 

— S. 151 cannot be invoked to correct 
mistake in ext*culion .sale after three years 
so as to affect a homi Jide purchaser for 
value. A 1 E 1925 All 236 = 47 A 304 = 22 A 
h J U19 = h R 6 A 153 Civ = 84 I C m, 

—Court can correct an obvious mistake in 
its judgment at a .subseijuent stage A i E 
‘ 1925 Cal 178 = 40 C- L J 24 = 82 I C 382. 

— Acoidental error in erroneous judgment 
should not be corrected if third parties have 
actpiired right in iho interval, A I R 1924 
i Oudh 408= il U L J 227 = 78 I. 0 96 = 10 
' I C 813: 
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( 35 ) M!stake-(Cowcyj 

— S. 151 cati always be resorted to to 
correct mistakes obvious in the face of the 
record. A I R 1923 Mad 392 = 17 L W 254 = 

74iC4l6. 

—Court; has inhereut power to set right a 
wrong done by mistake in ordering execution 
in belief that plaintiff had fulfilled terms of 
decree. A I R 1923 Oudh 16 r 72 I C 879. 

—Court is bound to correct clerical error 
in the judgment where by mistake the words 
‘ fails aiidus:;;dismissed ’ were used while it 
appeared that the intention was to decree 
and the words ‘ is decreed ” should be subs- 
tituted at any time the mistake is broght to 
notice. The provisions of Ss. 151 and 152 
are much wider than the corresponding sec- 
tions of the old Code. A I R 1921 Oudh 144 

= 71 IC 563. 

—Court has inherent power to correct 
its OAvn mistake Apart from s 151, any Court 
might rightly consider itself to possess 
inherent power to rectify mistake made 
through inadvertence. A I E 1922 Mad 485= 
31 M L T 215=70 I C 867. 

—It is illegal to appoint guardian ad litem 
without notice to natural guardian, and Court 
has inherent power to correct errors or 
mistakes committed by itself. A I R 1022 
Mad 485 = 31 M L J 215 = 70 I C 867. 

— Rectilication of mistakes in judicial 
orders arising from the ignorance of the 
Court can be made under s 151 A I R 1924 
Nag 58 = 69 1 C 112. 

( 36 ) Nature of the provisions. 

—Nature of the provisions— Analogous to 
Vexatious Actions Act, (52 and 60, Viet. 
0. 51) see 27ML J 405. 

— S. 151 of the C P Code is not intended 
to empower courts to deal with their own 
decrees and orders and was not intended to 
give authority "to 2 superior courts by way 
of conferring supplemental jurisdiction to 
that conferred by S, 116. 42 Bom 363=20 Bom 
L R 348 = 45 I C 552. 

—Inherent power— To recall prior order 
appointing guardian -Court’s powers to make 
orders to satisfy ends of justice. 26 I C 275. 

—On any point specifically dealt with by | 
the G P Code, it would be patent misappli- 
cation of S. 151. if a Court were in the 
exercise of its inherent power to assume 
liirisdiclion where the legislature has for- 
bidden expressly. Where the effect of the 
order of the court would be that one of the 


: : , 

C. P.e. (1908) S. 151 (CWiIrO'. 

( 36 ) Nature of the previsions— (Concid) 

parties would be needlessly driven to a suit 
for possession to which no defence is possible 
on behalf of the other party in whose favour 
the order has been passed, the Court would 
not exercise its inherent power. 20 C L J 433 

. r25IC 267 = i9C WN 835. 

— S 161 of the CPC does not authorise 
the court to exercise its inherent powers so 
as to break the clear provisions of the Lim. 

I Act- 2 Lah L J 249 = 1 Lah 363 r 58 I C 789. 

—Institution of second suit against same 
party for the same relief and same cause of 
action if an abuse of process of court— 
Principles of Vexatious Actions Act” — See 

27 M L J 405. 

—If on the face of it, an order made 
under s. 90 of the T P Act is not in accor- 
dance with the previous judgment, then the 
Court will be justified under the inherent 
powers given to it by 8 151 of the C P 
Code in making the decree in accordance 
with the judgment 2 Pat L W 205=41 1 C 206. 

( 37 ) Parties, addition of 

—In proper cases 'Court has inherent 
power to add parties to appeals whatever its 
powers under 0 Xhl, r. 20. A I R 1928 Pat 

343 = 7 Pat 510 = 9 P L T 2€7 = 109 I C 609, 

— If justice demands parties can be added 
or transposed from one category to another 
by High Conri;. A 1 R 1927 Cal 37 ='44 C L 
J 243 = 98 I € 822, 

^ — Substikition of parties by way of: acid • 
j iiion of the legal representatives of one of 
the deceased plaintiff as respondent can under 
s. 151 be allowed even if the application is 
time-barred. AIR 1921 Cai 722 = 34 C L J 

405 = 67 I C It. 

—On an appeal preferred by some of the 
defendants without impleading their co« 
defts as respondents the appellate court set 
aside the decree of the lower Court as 
against the appellants and made a new decree 
against a co-deft who was not a respondent 
.to the appeal. Thereupon the latter applied 
for the restoration and hearing of the appeal 
ill.' his' presence. , IleJd, that although no 
provision of the C P Code dealt with such a 
' case yet .the appellate court should restore 
the appeal and re-hear it in the presence of 
the co-deft after adding him as a party. 47 

IC9I7. 

—Inherent power— Rejection of plaint— 
Omission to rectify defect in plaint as pre- 
sented* See 55 I C 441 


194,4'' 
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C. 'P. C. ( 1908 ) .S 151 I 

, ( J8 ) Partitlop Siift. 

— R 151 applies where a partition decree 
cllrecta partition in an impossible marine, i 
A I : n 1932 N 31 = 27 L R Ml r 135 1C I 
4|| = A LR I932'N5J. 

—.in a partition sii the Court has inherent ' 
power to fix a time within which objections 
to , the. Commissioner report are to be filed, 
and if this order is not complied witli the i 
Court is justified , in refusing to hear, , the j 
ohjeetions.. .■ ,17 A:.L:J 498‘r 50,1 C 152, 'I' 


C. F. C. (1908 ) S. I5S rCowMj 

(40) Reconstruction of records—fCowrW) 

or part of it. A I R 1923 Rang 113 r 4 IJ 
B E r 7? f C 258. 

—Records destroyed can be re-constriicled 
by Court under its inherent power. Appel 
late Court ha.s inherent power to re construri 
records of Court from which appeal lies 
it A f R 1923 Mad G47 ( F B ) r 4(1 M 679 r 
44 M ■ L J. 073 ■=:, 18 L W 2! = 32 M.. L T' 382 r 
■■ ( lOiB.j M W'N471r73iC iOSO. 

( 41 ) Refuml 


( 39 ) Receiver. 

—Where in a suit for value of clothes 
sold, the court passed an interin exparte 
order for teh appointment of receiver and 
Ahe production of all the defendant’s account 
books into court even before the receiver 
was appointed which was intended to prevent 
the defendant from realizing his dues 
pending the plff’s suit and ihe latter order 
was passed under. S. 151 C P C threatening 
prosecution for iis disobedience, held that 
the order was illegal. A I R 1934 Mad 202. 

—Receiver can be appointed in the in- 
terval between ihe .subniission of an award 
and the final acceptance or rejection of it 
and where an arbitrator is proceeding with a 
reference he should he appointed only in 
exceptional circumstances AIR 1925 Sind 
162 = 18 -B ,l„j R 303 = 78 I C 84. 

— There is no provision made in the 
Civil Procedure Code for the discharge or 
removal of a Receiver, nor is there any 
provision for appeals against orders of 
discharge or removal of Receivers The 
power to discharge and remove or to give 
directions to a Receiver must be taken to be 
inherent in the Court which appointed the 
Receiver and ihe Appellate Court has got 
all ihe powers of ilio original Court. 17 I C 
583 = ( 1912 ) M W N 1208. 

( 40 ) Receuslructlefi of records 

^ —A decree can be drawn in accordatice 1 
w’ith the deposition of a ereefibie wiiness as 
‘O the decision confaiiicd in the jiidcrment 


I —The court has the power under B. 151 
i to grant a certificate for refund of Court 
I fees in eases not covered by Bs. 13 to 15 fd 
the Court— fees Act the discretion of the 
court is not barred by the fact that the 
excess fee wnas paid by the mistake of tlur 
party and not in consequence of any direc-^ 
tion by the Court 55 Mad 641 followed. 

AIR 1934 Mad 26. 

— The Court has the power under S. 151 
of the C P C to grant a certificate for refund 
of Court— fees in ca.ses not convered by Bs. 
13 to 15 of the Court— fees Act. The discre- 
tion of the Court is not barred by the fact 
j that the excess fee was paid by the mistake 
; of the party and notin consequence of anv 
I direction by the Court A L R 1934 M 2t; z: 

38 I W 983. 

—High Court ha.s inherent power to 
, refund excess Court-fee when obviouslv 
injustice would be done if it were not 
repaid 55 M 641 r 62 M B J 541 = 35 h W 
618 ,= 1932 M W N 420 ~ 139 I C 131 (2) - A 
I B, 1932 11 438 rlR im M 625=AIR 

1932 M 811. 

— An -auction sale was set. aside and ihe 
auclion-purchaser was allowed to take oui 
the purchase money which he had ciesposited 
in Court. Meld, that the auction-purchasfo' 
was bound to refund the. purchase monev 
which he had taken out from the Court. It 
is not in accordance with justice, equity and 
good, conscience that in a summary nuscclb 

:aneous- , proceeding for refund of -money 
token out ■by. an auelio-n-purehasei\ t!ie Comf 
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should enter into an adjiKlication between 
the auction- pur cimer and a person who is 
strictly no party at all to the proceedings 
hut is alleged to be the real auction-pur- 
chaser. 5 Pat L W 132 r 46 I 0 275 = (1918) 

Pat 281. 

—Inherent power to order refund of 
money wrongly pakl out. 43 Cal269. 

— Inherent powers— Befund of money— 
Deposit in court as security for satisfaction 
of decree See 22 M L J 190 =12 I C 692. 


—Certificate for renewal or refund of 
value of stamps used on memo of appeal 
returned as not properly stamped can be 
granted by High Court under its inherent 
power. A I B 1923 Pat 600 = 4 P L T 504 = 

72 I C 405. 

— Executing Court is competent to order 
refund of deposit withdrawn by a person 
i having no right or title. A I B 1922 Pat 166 
1 =r 1 P 336 r ( 1922 ) Pat 53 = 3 P h T 754 = 65 
! , . !’C 307. 

(, 42 ) “Eellefs 



—Inherent power— Befund of purchase 
^^o^ey«^power of executing court to order. 
See 19 1 C 439. 

—Court-fees paid in excess by inadver- 
tence can be directed to be refunded under 
s. 151. A I B 1930 All 471=(1930) A L J 805 

= Ind Bui (1930) All 220 = 122 ! C 188. j 

— Where order under G. XXXII. r. 6 
directing next friend to refund money drawn 
from the Bank without the permission of 
the Court was passed on the authority of s. 
151, no, appeal lies from the order it having 
been passed under s. 451. A I B 1930 Lah 490 
= 31 P D B 171=Ind Bui (1931) Lah 410 r 131 

1 C 282. 


— Where in regular suit by unsiu'ceBBfu! 
i applicant to set aside sale under 0. XXI, r. 
90 it is prayed mter alia that if sale is found 
valid plaintiff alone should be declared en- 
I titled to surplus sale- proceeds the prayer 
must be considered even if suit is held to be 
not competent. AIR 1929 Lah 618 = ind 
Rul (1929) Lah 895 = 119 1C 431. 

—Remedy of a judgment-debtor against 
order under s. 47 dismisssing for default 
objection by him if order is not covered l>y 
OJX, isbywav of application under s. 151 
or 0. XLYII.‘ A I B 1929 Ail 123 = 26 A L 
;v '' J 1395=l!2 I C 38^ 

—Where change of date and ha.sty proce- 
dure has caused prejudice to the applicant 
and application was refused by the District 



Judge on the ground that civil matter could 
not be taken up during vacation, that 
s. 151 can be resorted to by the High Court 
in such a case. A I B 1927 Oudh 276 = 1 Luck 
Cas 187= 105 ! C146. 

— Where plaintiff is not clearly entitled 
to relief, advancement of income should not 
be ordered for A IB 1925 Mad 443 = 48 M 
L J 395 = 21 L W 308 r (1925) M W N 109 = 

86 I C9II9. 


—Decree of District Judge by mistake 
made those defendants also liable against 
whom no relief was claimed. On appeal to 
High Court, decretal amount was increased 
but there was no reference to question, as to 
who were bound by the decree. Defendants 
whose names were wrongly included in the 
decree then applied to High Court for 
amendment of decree, that High Court 
could either under s. 151 or s. 152 interfere 
and that Court-fee paid on revie w application 
should be refunded to prevent abuse of 
process of Court and for ends of justice 
although s. 15 Court Fees Act was inappli- 
cable. further that only High Court 
could in the case grant relief as decree of 
District Judge must be held to have merged 
in its decree as it could in plaintiff’s appeal 
have altered decree and omitted applicant’s 
names. A I B 1929 Bang 158 = 7 B «8 = Ind 
Bui (1929) Rang 217= fJ7 i C 585. 

—Where property is sold in execution of 
prior mortgage decree and is resold in 
execution of subsequent mortgage decree in 
proceeding to which judgment* debtor, decree 
holder and previous and subsequent purcha- 
ser are all parties. Court can direct decree- 
holder to refund price paid by auction- 
purchfiser. A I E 1926 All 274 = 92 I C 57|. 


( 43) Eemand 


—Where the judgment appears to be 
erroneous and defective in material parti- 
culars and is also unintelligible, the Court 
has inherent jurisdiction under S. 151, to 
remand the case to the lower Court:. A 1 j R 
1933 S 171 (172) = A I R 1933 S 327 = 27 

S I E 194. 

—Although the withdrawal of an appeal 
is mentioned in 0 41 r. 22 ("4), the Code 
nowhere lays dow-n the procedure of the 
Court upon such withdra’wal, and any conse- 
quent dismissal must be under ►S 151 CP C. 
ALB 1933 M 432 = 56 M 530 = A I R 1933 
M 442 = 143 I 0 412 = 27 LW 557 = 64 ML 
J a95 = 1933 M W N 623 = I E 5 M 294 Bee 

.also A 1 H 1933 L 135 = A L E 1933 L 593 = 
34 P L n 270= |if i C m 
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—There may be remaod orders passed 
under the inherent powers of the Court and 
not under 0, 41. r. 28 or 25. A I H .IW3 P 
See f»0 M L J 475 = ( 1981 ) M W 'N 710 = 
Tnd Eul (1981) Mad 717 = U3 I C 205. 

—In a case in which both parties had I 
closed their respective', cases ^ b6foie__, the, 
executing Courts and did not in that (.hurt 
or in the grounds of appeal preferred from 
its order make a request for the appointment 
of Local Commissioner, the appellate Court 
nevertheless remanded the case tinder S 151 
for the appointment of a local commissioner 
on the ground that it always found it difficult 
to arrive at a correct conclusion on the mere 
oral statement of witnesses. Meld^ that the 
remand was not justified and the only 
proper course for the Judge was to decide 
the case on the evidence on the record. A L 

E 1932 L 530 ( Civ ) 1932 P C L 530 (Civ). 

—An order of remand was made by the 
Appellate Court and the provision of law 
was not stated in the order. It appeared that 
0- XLI r. 23 was not applicable Eekk that 
the order of remand can only be taken to be 
in the exercise of ihherent powers of Court 
uader s.151 A I E 1931 Lah 302 ( 1 ) r 32 P 
L E 109 rind Eul ( 1931 ) Lah 751 = 133 

I C 127. 

—Where the defendant did not give 
evidence because of the lower Court’s wrong 
placing of the onus although it was rightly 
placed in appeal and relief was prayed for 
on that ground Edd, that^ the proper proce- 
dure was to remand the case under s. 151. A 
I E 1931 Lah 299 ( 1 ) Ind Eui (1931) Lah 
943 = 134 I C 495. 

— The inherent power of remand posse- 
ssed by the Appellate Court is subject to the 
limitation that the power cannot be invoked 
in a case for which the Code contains an 
express provision f.. (j. 0. XLI, it. 23, 27. 
(1928) M W N 164, approved 37 M L J 536; 
44 C 929 F B followed, 16 L W 515 dissented 
from. SGML J475 = (1931) M W K 710 = 
Ind Eul (1931) Mad 717 = 133 I C 205. 

— Where there is another provision of the 
law under which remand can be made, e, (j.i) 
41 r. 25 of C F C a remand cannot foe made 
under S. 151. 139 I C 126 = 33 F L E 487 = I. 

E 1932 L 565 = A I S 1932 I 443. 

— E^fuud of court-fee paid on memo of 
appeal— Court ordering remand competent 
to order 136 I C 559 = 33 P L E 54 = I E 
1932 L 239 = A I E 1932 I 219. 

— Under its inherent power an appellate 
Court may remand a case if it thinks that it 
is necessary for the ends of Justice to do so 
even where the case does not come within 
0. 41 Er 23 and 25 C P C. 5 Fat L J 146 = 

58 I C UL 

'4. ('0 'I'tiSf (^i) 


C. P. C. ( 1908 )S. 151 iContd) 

( 43 ) Eeiuand— f 

— Remand under s. 151 can be allowed in 
■ cases not covered by 0. XXtiI and XXV of 
0 XLI.' But it shall not so be allowed where 
it is specifically disallowed by other provi- 
sions in the Code. Hence order of remaod 
is not irregular or invalid where it does 
nothing which is prohibited by the Court. A 
' IBT930Lah224=BlP"L'E 50 = 11 Lah L 
J 507 = Ind Eul (1930) Lah 329 = 122 i C 473 
See also 32 G W N TOl = 106 T C 512 = A I E 
I - 1928 Cal 814. 

■ —To meet ends of justice High Comi can 
refuse to be bound by the finding in a 
remand order of a lower Court though not 
appealed againai A I E 1929 All 421 = (1929) 
A L J 418 = 51 A 780 = Ind Eul (1930) AO 99 


Ind Eul (1930) AO 99 
= 121 IC2II. 


—An order under S. 151, C F C must 
show on the face of it that it is necessary 
for the ends of justice or to prevent abuse 
of the process of the Court. An appellate 
Court has Inherent power to remand a case, 
but it is a power which can only be exer- 
cised for the ends of justice. The mere fact 
that there has not been a proper trial of the 
case, apart from other circumstances in the 
case, is not sufficient to vest the AppeOate 
Court with jurisdiction to remand the case 
in the exercise of its inherent power. The 
rule is that if the trial has not been proper 
owing to some neglect on the part of the 
Court the Appllate Court has power to 
remand the case, but where the neglect or 
default is on the part of a party to the 
litigation, the Appellate Court has no such 
power. 56 I 0 834 = 2 U P L R ( Pat ) I6L 

— Inherent power to re-open transactioti 
on the ground of fraud— Question relating 
to execution— Payment out of court, uncer- 
tified— Plea of fraud not raised by judgment 
-debtor cannot be allowed to be raised by his 
assignee. Bee, 48 1 C III, 

— Where in appeal from mortgage-decree, 
decree of the first Court Is reversed and 
the Court is directed to take proper plea- 
dings with regard to sum due to the mort- 
gagees The remand order is under s. 151, 
it being neither an order under 0. XLI, r. 
23 nor a decree, and no appeal lay. A I E 
1929 Nag 63 = 26 N L E 44 = Ind Eul. (1929) 
Nag,2 2 = = 111 I C 286. 

—Court can remand case under its irihe- 
reat power even where 0 XLI, r 23 does 
not apply, AXE 1930 Mad. 72 = Ind EuL 
( 1929 ) Mad 962 = Ilf I C 441, 

—Where parties have no evidence to 
■ offer on questions at issue md ask Court to 
j deal with the case on admissions made by 
i them, it is highly irregular for Appellate 
Court to allow apiiellant to raise new ques- 
tions and to remand case for fresh (tvidenro 
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C. P. C. (i90S)S. !5l(Cow«d), 

( 41 ) Eeniand— (CWd) 

on those points and order of remand is open 
to re vision. ATE 1929 Mad 205 = Ind. Eul. 

{ 1929 ) Mad. 1009 = 119 1X 105. 

— Plaintiif in redemption suit based his 
claim on purchase of equity of redemption 
from X Objection by defendant in argument 
that purchase would not be binding on heirs 
of X was upheld Appllate Court allowed 
plaint to be amended adding heirs of X as 
parties and remanded case under its inherent 
powers Held, that exercise of inherent 
powers of remand is not without jurisdiction. 
AIR 1930 Mad. 72 = Ind Rul (1929) M 962 

= 119 I C 466. 

—Where a suit against Railway Company 
for compensation for non-delivery of con- 
signment is dismissed on preliminary point, 
on the finding that there was no “ wilful 
neglect ” on the part of the Company and 
leaves undecided the issue as to question of 
damages and on appeal the lower Appellate 
Court holds that “ wilful neglect ’’ was 
proved and remands case. The remand is 
under 0. XLI r, 23 and not under s 1 61 A I 
E 1928 Lah. 774 r 10 Lah 30 = 80 P L E 

541=112 i C 736. 

—Apart from provisions of 0 XLI, rr 27 
and 28 Court has inherent power to remand 
case for taking evidence rejected by trial 
Court ^ and for final disposal and the order is 
' not open to revision A I It 1928 Mad 991 = 
( 1928)M WN164 = 112 I C ! 

— Where a case has been remanded by 
the Appellate Court but no mention is made 
of the law under which order of remand 
was passed, it does not necessarily follow 
that it is one under s. 151. A I E l928 Lah 
116 = 9 Lah U J 543 = 29 PL E 300= 106 

I C 842. 

—Where the case is remanded by the 
lower Appellate Court for trial upon issues 
framed by it, the remand order is one under 
s 151 and not under 0 XXI, r. 23 A I E 1927 
Pat 296=6 Pat 380=103 I C 722. 

—Eeraand given under s 151 is not with- 
out jurisdiction and hence no appeal lies 
from such an order. A I E 1927 Mad. 335 = 
52 M L J 90=25 L W 198 = 38 M L T (H C.) 

15= 100 I C 131 

—Only course for Appellate Court thin- 
king addition of other parties as defendants 
and inclusion of other properties in suit 
necessary is to remand suit under its inherent 
power for fresh trial from beginning. A I E 

1926 Cal 1076 = 43 C L J 601 = 9ri C 181 

—Power under s 151 is to be used in 
exceptional cases, and where a remand can 
he granted under another provision of law 
by which case is covered, is not competent 
0 gnnt it under g. I5l. 4 I R 1926 Lah 537 

~95 fX 169. 


C. P. CXi9M)S. i5i {Co;i/^0 
{ 43 ) Eeiiiand— 

_ ^ — If remand is not possible under 0. XLI 
r 23^ it can be given by the Court under s. 
I 151 if it is necessary for the proper admini- 
j stration of justice. AIR 1925 Cal 1157 = 81 

! C 575. 

I — S. 151, CPC recognises the inherent 

; power of Courts to make such orders as are 
I necessary for the interests of Justice and 
I the inherent power extends to orders for 
i remand outside the scope of 0. XLI C P C, 
Where in a suit by a Mahomedan widow 
against her husband’s heirs for a portion of 
her dower debt, the lower Appellate Court 
remanded; the suit with a direction that a 
pit. should bring into hotohot all the pro- 
perties of her husband of which she was 
ihpossesion and that an account should be 
t4ken as in an administration suit, it was 
held that the order wa.s proper, 19 C W N 
502 followed. 1920 Pat 222 = 58 I C 144 r 2 
. UP IE( Pat) 48. 

—If justice so demands remand can be 
ordered under s 151. AIR 1922 Cal. 279 = 

80 IX 172. 

—The correctness of a remand order can 
be investigated even though no appeal has 
been preferred against it A I E 1925 Pat 
336 = 78 1 C 466. 

—Order of remand under s. 151 should be 
made and not one under O XL r. 25 in a 
second appeal involving general difficult 
points, v I B 1923 Cal 521 = 37 0 L J 122 

, =74 1C 392.,, 

—Remand of case after amending plaint 
IS not under 0. XLI, r 23 and s 151 would 
apply. A I E 1924 Lah 245 = 73 I C 915. 

—Remand under s. 151 can only be order- 
ed when 0. XLI, r 23 has no application A I 
E 1924 Lah 245 = 13 I C 9IS. 

—Where trial Court has fully tried and 
decided all issuses it is not proper for Appel- 
late Court, coming to different decision on 
one issue, to remand the case. A I E 1923 
Mad 113 = 30 M L T 314 = 16 L W 593 = 70 
. . IC 665. 

—Where case is is not disposed of on 
preliminary point. Appellate Court has no 
jurisdiction to remand it under 0. XLI, r 23 
but if necessary for ends of justice it can 
remand under its inherent power A I P 
1922 Gal 456 = 35 C L J 345 =70 I C 547 

—Where adjournment is wrongly refused. 
Appellate Court has power to set aside 
decree and order re-trial. 23 Bom L R 769 r 

6IIC 478T 

( 44 ) Restitution. 

—Where an execution .sale is set aside 
under O. XXI, r. 92, and restitution or 
mesne profit are to be allowed, k. 144 has 
no npp]icat|on, f)nt such restitution can 
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( 44 ) testititidfl— 

be granted in the exerciBe of the , Go art’s 
inherent powers under s. 151 A I B ' 19SI 
Cai 779 .( 2 ) =: m OWN 105.=: 53 C I J 49. 

—The duty or jurisdiction of a Court in 
respect of restitution does not ^ arise 
merely utider s. 14.4 but is inherent in the 
general jurisdiction of the Court 35 0 W 
N 483=58 C 1070 = Ind Bui ( 1931 ) Cal 900 
= 134 I C 900 relying on 21 C W N. 582 = P C 

— Bestitution in respect of things obtai- 
ned by one party to the prejudice of the 
other under an order made by the Court 
and which the Court ultimately vacates— 
Order for — Court has inherent jurisdiction 
to pass 34 B L R 743 ( 745 } = A I R 1932 
B428 = A I R 1932 B 812, 

— Execution against legal represen- 
tatives-— Issue of writ of attachment 
without notice— Illegal— Payment out of 
court to save seizure— Proceedings decla- 
red illegal— Inherent jurisdiction of court 
to order restitution of money ^ paid— Eejec-' 
tion of restitution application — Appeal — 
Revision by High Court. A L R 1934 L 45. 

— Decree against dead man— Nullity — 
Execution levied— Restitution, right to 
order— Court has inherent power to award 
restitution. A L R 11933 M 988 = 38 L W 
874 = A I R 1933 M 888 ( I ) Restitution 
power of Court to award in cases outside 
B. 144— Inherent powers to award restitu- 
tion. AIR 1934 P 30, 

—An application to set aside the sale 
was dismissed and the purchase money was 
paid over to the dercree-holder and the 
judgment-debtor. Subsequently on appeal 
the sale was set aside, //eld, that the appe- 
llate court has inherent jurisdiction and 
ought to have at the time of setting aside 
the sale made an order against the decree- 
holder and judgment-debtor to make resti- 
tution to the auction purchaser. 24 I C 384. 

—Restitution of money paid under 
wwong order of Court. Bee 29 I C 580. 
See also. 21 C L J 624. and 30 I C 49, 

—Inherent power to order restitution- 
Power of Court— Section if enlarges 
scope of S. 144, see. 34 I C 774 

— If restitution is not possible under 
s. 144, s, 151 can be resorted to in the 
interest of justice. AIR 1925 Mad 365 = 

Site 138. 

—If restitution is not possible under 
8. 144, it may so be given under s. 151 to 
meet the ends of justice, AIR 1924 Lah 

583 = 75 I C 858. 

—Execution application dismissed for 
default can be restored under s. 151 if 
necessary on the interest of justice without 
notice to other side, AIR 1924 Lah 350 = 

69 I C 506, 
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C. P. C. (1908) S, 151 

( 44 ) Restitution— (CWd) 

■ —Restitution wherever necessary in the 
interest of justice can be allowed under s. 
151 if it is not possible under s. J.44.' A I R 
1922 Mad 99 = 42 'M L J 473 = 30 M L T 178 
(1922) M W N 184 =15 L W 421 = 67 I C 546 

—Stranger purchaser cannot claim refund 
of money in cases where the proceeds of the 
execution sale have been rateably distri- 
buted among several decree holders and the 
execution sale is set aside. A I R 1922 Mad 
228 = 42 M L J 308= 15 L W 303=(i922) M: W 
N 255=67 IC361 

—Where judgment-debtors were entitled 
to the refund of the amount claimed and 
s, 144 does not permit restoration, s. 151 can 
always be restored to, in the interest of the 
justice. ■ A I E 1922 Cal 28 = 26 ,G W N 408 = 
;;S5CL J 53 =64 I C 864, 

—Restitution under s. 151 can be granted 
to the judgment-debtor on the auction-sale 
being set aside. A I R 1922 Nag 82 = 18 M L 
R 24 = 64 ! C 732. 

— Principle of s 144 can be applied to 
cases which it would not ordinarily apply 
and Court can under its inherent power 
order restitution as may be necessary. 

63 I C 43 (Lah.) 

—If restitution is not possible under s. 
i44, it may so be given under s. 151 for the 
purpose of doing justice A I E 1931 Cai 42 
= 52 G L J 505 = Ind Rul (1931) Cal 364 = 34 
C WN 746-= 130 1 C 236. 

—Restitution granted in pursuance of 
sale in execution of decree having been set 
aside under O, XXI, r. 90, decree remai- 
ning intact, is one under s. 151 and not 
under s 144. A I B 1930 Pat 280=1 1 P L T 
156= Ind Rul (1930) Fat 237 = 9 Pat 685 = 

122 1C 589. 

— High Court can under s. 151 in p>roper 
cases order the respondents to furnish secu- 
rity for restitution althougti- the res- 
pondents may have obtained possession 
thereof without giving any security. A I 
R 1928 Fat- 187 = 9 P L T 87 =109 I C 323,' 

— Equitable relief of restitution can be 
claizned only when complete restoration to 
the stains quo ante is possible. But the 
party from whom -restitution is claimed 
must be a party to the contract or trans- 
action' under-: wnich the subject matter of 
' sitution has- passed to him. AIR Mad 945 

= 10810 639. 

' ■ — S. 151 gives power to order restitution 
apart from s. 144. Order under s. 151 
ordering restitution so far as may he, ” 
such as would necessarily have to be passed 
where the case governed by s. 144 can be 
passed if complete restitution of position 
of , parties cannot be effected. A f E 1926 
Lah 685 = 96 I G 804;, 
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( 44 ) Resfifution— (Cow^e?) 

—Not only is restitution possible under 
s. 144 but also under s. 151. A I B 1924 All 
718 = 46 A 767 r 22 A L J 673 r L B 5 A 659 

Civ = 84 10 75. 

— Inherent power to restore execution 
application struck off. for non-appearance of 
parties see. 8 S I R 327. 

— Inherent power— Bestitution— Sale set 
aside— Application for return of purchase 
money— -Befusal to act under S. 151 see. 25 

P W R 1914. 

—The Court has, indepedently of statute 
an inherent power to order restitution. 
Where a property attached and sold in, 
execution of a decree is subsequently held, 
in a suit for declaration as not liable to 
attachment, the Court has inherent power 
to order restitution to successful claimant. 

5 Bur LT 233 = 18 1 0 144. 

( 43 ) Restoration. 

— Bestoration of an application to restore 
suit — Application time-barred S. 151 cannot 
be invoked to deprive the defendant of the 
plea of limitation. ALB 1933 M 225 (2) =.A 
I B 1933 M 258 = 143 I C 240 = 1933 M W N 
216 = 37 L W 48 = 65 ML J 193 1 = I B 

5 M 289(1). 

— Order consigning execution application 
to the record room— Restoration on decree- 
holders insistance— Judgment-debtor can 
obiect to restoration, ALB 1933 L 455 = A 

‘I B 1933 L 441 = 144 I C 509 = I R 5 L 488. 

— Exercise of Court’s power under s. 151 
Directing personal attandance of parties to 
admit or deny documents without first asking 
pleaders— Dismissal of suit for default of 
appearance— Order irregular-Power of Court 
to revoke order and restore suit. A L R 

1934 A 48. 

A Court is not competent to bring its 
inherent powers into play in order to restore 
an order made under 0. 9, r. 8 in a case 
where no sufiScient cause for non-appearance 
has been established. ALB 1933 L 530 (531 ) 
= 34 P L B 414 = A I B 1933 L 229 = 142 1 C 

654 = I R 5 L 233 = 34 Cr L J 375. 

—Plaintiff’s agent negligent— Inherent 
powers not to be exercised. A L B 1933 L 
530 = 34 P L B 414 = A J R 1933 L 229 = 142 
I C 654 = I R 5 L 233 = 34 Cr. 1 J 375. 
Silent on points of procedure— Inherent 
powers must be exercised-rExecution appli- 
cation dismissed for non-appearance of decree 
-holder for reasons beyond his control— Can 
be restored. A L R 1933 N 138 (139) = A I B 
1933 N 176 = 143 I C 584=29NLB 170 = 

IR5Ni80 

Court can entertain application for 
restoration of appeal which has been dis- 
missed for non-payment of initial deposit. 


C. P. C. (i908) S. 151 ( Qontd ) 

{ 44 ) Restoration— (CowcZd) 

59 C 1334 = 36 C W N 564 = 55 C L J 314 = 
138 I C 393=1 R 1932 0 441=A I R 1932 C 770 

— An appeal dismissed in default of 
I paying the paper book charges can be res- 
I tored under the inherent powers of the Court 
to meet the ends of justice. A. I. B. 1931 
Sind 153 relying on A I R 1921 B 20 not 
following A I R 1926 Pat 27. 

—An application under 0. XXI, r 90 
which has been dismissed for default can be 
restored under the inherent power of the 
Court if good cause in made out. AIR 1931 
All 594 = (1931) A L ■ J 622 See also A I R 

1931 Sind rSI. 

—Application under S 151 C P C for 
restoration of objection to execution procee- 
dings by judgment debtor, which was dis- 
missed for default. Fresh application by 
judgment-debtor purporting to be under S 
47 and 0 21 r 66 raising same and other 
objections —Maintainability of —Treatment 
of, as a second application under S 151 and 
reconsideration of previous order of rejection 
Power of Court 36 C W N 367. 

— Application for restroration of a suit 
dismissed for default is maintainable under 
■8151;; ■ 28HIR83. 

— S 151 can be- invoked if restoration is 
not possible under 0 IX r 13. Where an ^ 
■parie decree is set aside both under 0 IX r 
13 and s 151 the order is irregular, and the 
Court acts o%*er and above its jurisdiction. 
Hence the order is subject to revision AIR 
1931) Cal 488=Ind Bui (1931) Cal 14 = 52 C L 
J 524 = 34 CWN 419= 128 I C 94 See also 
A I B 1930 Bang 65 = 126 I C 542. See also 
121 1 G 659 = 26 N L B 30 = A I R 1930 Kag 
40. See also 103 I C 620 = 9 P L T 136 = 
A I R 1927 Pat 369. 

— Application for setting aside ex, parte 
decree if dismissed for default can be res- 
tored under s. 151 upon sufficient cause 
being shown, AIR 1929 All 906 = Ind Bui 
(1930) All 79 = 120 I C 559. 

— Application by judgment debtor for 
restoration of application for setting aside 
sale can be^ nertained by Court and if order 
of restoration is passed on being satisfied 
that there was good ground for default in 
appearance, High Court will not interfere in 
revision on the merits. A I B 1929 All 721 
= (1929) A L J 1079 = 51 A 901 = lud Rul 
(1929) All 1091 = I if I C 85. 

— If necessary for ends of justice Court 
has inherent power to restore suit wrongly 
dismissed for default, party being repre- 
sented by junior Pleader. AIR 1929 All 
811 =(1929) A L J1183 = Iod Bui (1929) 

^ All 975 ='119 1C 15. 

—Application for restoration of suit can 
be restored under s. 161 AIR 1929 All 624 
= (1929) A L J 1082 = Ind Bui (1929) All 909 

= 118 1C 649. 
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( 45 ) Restoration— (CV«^d) I ( 45 ) Restoration— (Cow^d) 


— 'If iiecessar.v for ends of justice ^Coyirt 
can under s. 151 restore execution application 
dismissed for default and such order is non- 
appealable. Ind Rul (1929) Lah 544 r If? I C 

372 (lati ). 

— Plaintiff applied under O IX r 9, for 
restoratioii of suit pauperk dismi- 

ssed for default, but did not appear when 
application was taken up for hearing which 
was hence dismissed. He then applied under s. 
151 for restoration of the applicatiap. Court 
holding s. 161 inapplicable dismissed 
the application. Held, that the Court is 
wrong in its view. Held further, that the 
order was not an error apparent on the 
face of the record. AIR 1929 Cal 17=32 C 
W N 8U=Ind Rul (1929) Cal 357=115 ! C 357. 

—Court has no inherent jurisdiction to 
restore dismissed suit under s. 151. A 1 R 

1929 Cal 158 = 48 C L J 596 = Ind Rul (1929) 

Cal 272 = 114 ! C 672. 

— Inherent power cannot be invoked 
where there is other remedy under Code 
and party wilfully neglects to avil himself 
of it. Where an application for execution is 
dismissed for default Application ofs. 351 
inrestoring application on the ground that 
agent of decree-holder had been prevented 
unavoidably by sickness from presence on the 
day before Court as a fresh application was 
not in time is right. AIR 1928 Cudh 478 = 
5 0W N 895 rind Rul (1929) Oudh 128 = 

114 I C 128 

—Restoring a suit under O IX, r, ^ 13 
when no sufficient cause existed, is acting 
without jurisdiction, and s. 15 1 cannot be 
Invoked when specific provision applicable 
to the ease in hand exist. AIR 1980 Cal 387 
= 34 OWN 222 = Ind Rol (1930) Cal 795= 

126 !C 771 

— Application for execution dismissed for 
default can be restored under s. 151 AIR 

1930 Nag 134 = Ind Rul (1930) Nag 37 = 120 

' I C 405. 

— Where there is power to disuiLss even 
without express provision therefor there 
must also be power to restore and both 
must be presumed to exist by virtue of s. 
If I if not expressly conferred. Execution 
application dismissed for default can thus 
be restored. AIR 1930 Lab 20 = 11 Lah 93 
= 31 P L R 375 = Ind Rul (1929) Lah 910=11 

9 I C 494, 

— Order by the successor in-ofiice admit- 
ting a suit rejected under 0. VII r. 13, is 
neither one which could be viewed as a re- 
view nor can such an order be passed under 
s, 151 and hence should be reversed. (1929) 

M W N 140. 

— Suit dismissed for default under 0. IX 
r. 2 can be restored under s. 151 if fre.sh 
suit would be time-barred an evidence shows 


that the defaulter could not attend the 
Court on account of justifying circmii 
stances. A I R 1930 Lah 440 = Ind Rul (1931) 
Lali 227 = I2f I C 755. 

— O. IX not being applicable a claim case 
under OXXT r. 100, can be restored under’s. 
151. AIR 1928 Cal 179 = 57C LJ 8T = JCI7 

' lX72f. 

— .Ea; pihrte decree was passed against 
tenant but set aside on the ground of his 
minority and non-represeritatioii in the suit 
Landlord’s application for restoration of 
suit on the tenant’s attaining majority can 
be allowed under s. 151. AIR 1928 Nag 106 

=!06 I C 575. 

— ^Juit or appeal dismissed for default can 
be restored only if sufficient cause is shown 
— ^In the absence of such cause inherent 
powers cannot be invoked. AIR 1927 Lah 
622 = 28 F L R 554 =103 I C 425. 

— S. 141, C P C does not make 0 IX 
applicable to proceedings under 0 IX When 
an application under 0 IX r 9 for restoration 
of the suit is dismissed for default under r 4 
of that Order, no applicatiGu lies under O. 
IX r 9, for setting aside that order of dis- 
missal but the second application may be 
treated as an application to restore the suit 
itself and not to restore the first application 
and if it is not out of time there is no bar 
to its being dealt with as application under 
0 IX r. 9, Civil P 0 If it is time -barred s. 
151 may be invoked in proper cases for 
restoring the suit A I B 1927 Cal 534 = 54 C 
/ ■405:=31'C WN 576 = 103 I C 69. 

— Suits dismissed for default can t>e 
restored under s 151 Ind Rul (1930) Fat 233 

=J22 1C5S5. 

—Case dismissed in default through the 
mistake of the Court can be restored under s. 
151. A I R 1928 Lah 534 = 108 I C 603. 

— Court has inherent power ti) restort*. 
execution application dismissed for defaub 
and should do so if satisfied that it should 
exercise it ex dehito JusUce. AIR 1926 Lah 

534 = f 5 I C 924. 

—Court can apart from its duty provided 
by O IX rr. 9 and 13 afford relief to fsarty at 
: fault, where the cause shown is not sufficient 
but just and proper and may for the purpose 
: taken into consideration the nature of claim 
' and loss likely to result to tlm absenting 
party if the eas parte order of dismissal or 
> suit or the eic decree is not set aside, 
i Merits or demerits of claim in suit or extent 
I of risk involved cannot by ■ them-selves be 
taken into consideration or afford good 
ground for setting aside ex *parte order of 
dismissal of a suit or an ea; pmrU decree under 
8. 15L AIR 1929 Sind 249 = 20 S L R266 = 

fS 1 C SI3. 
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( 45 ) ^Q$tm&t\m-~(€ontd) 

— Execution application dismissed for 
default cannot be restored on the ground 
that]fresh]ap plication would be time-barred. 
Mere f ict that daw of limitation steps in and 
prevents Court from claiming relief under 
procedure laid down^by law; is not sufficient 
justification for -granting relief under s. 151. 
A IB 1926 Mad 980 = 50 M67 = 51MLJ 
219 = (1926) M W N 890 = 26 L W 878 = 97 

1C 1008. 

—Restoration of execution petition dis- 
missed for default cannot be granted under 
s 15L AIR t927 Mad 355 = 52 M L J 123= 
25 L W 192 99 I C 954. 

— ^^If satisfied that the case is fit one for 
its exercise Court has inherent power to 
restore case dismissed for default. A I R 

1927 Rang 58 = 5 Bur L J 139 = 69 I C 151. 

—Court can restore under s. 151 applica- 
tion of decree-holder for ascertaining mesne 
profits dismissed for failure to pay Court 
fee. AIR 1926 Pat 218 = ( 1926 ) Pat 49 = 
7 P L T 13=5 Pat 361 (P B)=93 I C 939. 

—S. 151 can be resorted to in cases of 
restoration application dismissed for 
default. AIR 1925 All 773 = 22 A L J 817 

= L R 6 A 412 Civ = 47 A 878 = 89 1 C 350. 

— S. 151 can be invoked in case of res- 
toration application which itself was dis- 
missed for default AIR 1923 Bom 386 

= 80IC 182 

—To exercise inherent power, laches 
of advocate or careless mistake of clerk is 
not good ground, to restore appeal dismissed 
for default. A I R 1926 Rang 50 = 3 R 488 

= 92 I C 208. 

—The responsibility of party ceases 
after having paid money to a duly consti- 
tuted agent and an officer of Court under 
Legal Practitioners Act and rules of the 
High Courts whose duty it is to deposit 
it in Court, until he is informed of the 
default made by the Pleader or his clerk and 
suit rejected for non-payment, of deficit 
Court-fee through dishonesty of Pleader’s 
clerk who misappropriated the money should 
be restored to file. AIR 1925 Pat 435 = 4 
Pat 180 = ( 1925 ) Pat 147 = 911 C 213. 

—Where an application was for res- 
toration of execution case wrongly dismi- 
ssed for default and headed under 0. 
XL VII, r. 1 and also under 8. 151 the appli- 
cation was really one under s. 151 A I B 
1925 Gal 184=78 I C 816. 

—Suit rejected under 0. VII, r, 11 ( c ) 
cannot be restored under s. 151 There is 
no inherent power in Court to alter or add 
to order which has once been perfected, 
except under s. 152 or on review. A I R 
1923 Pat 354 = 4 P L T 261 = 2 Pat 504 = 72 

IC 629. 
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— Restoration of execution application 
disrhised for default can be allowed under 
s 151 upon which the attachment revives. 

^ ' AI R 1923 Nag 18 = 68 1 C 613. 

—If restoration of an application dis- 
missed for default is applied for imme- 
diately after the dismissal Court must 
restore the same under s. 151 AIR 1922 
Nag 267 = 18 N L R 152 = 4 N L J 118 ='64 I 

' C 420, 

—Court has jurisdiction to restore suit 
dismissed for default under its inherent 
power although it could not be restored 
under 0. IX r. 9. 63 I C 440 ( Cal). 

^ —Mere fact that alternative remedy may 
be open to decree-holder cannot prevent 
Court from exercising its inherent juris- 
diction in setting aside dismissal of execu- 
tion application for default if necessary 
under circumstances. AIR 1921 Lah 67 = 2 
L 66 = 64 P L R 1921 = 60 I C 720. 

( 46 ) Re-tfial 

—Where adequate procedure is not pro- 
vided for, re- trial can be ordered by App- 
ellate Court in exceptional cireumstances 
nuders. 161. 64 ! C 599 (Cal. ) 

—Appellate Court apart from provision 
of 0 XLI rr. 33 and 23 consider re- trial 
under s. 151 whenever it so finds necessary 
in the interest of justice. A I R 1922 Bom 
267 = 46 B 184)= 23 Bom L R 769=63 I C 478. 

—The Commissioner has no power to 
“ review ” under s. 151 or 0. XLVII, r. I 
He may on proper grounds re-open the 
inquiry into any of the objections taken 
bjr the party. Nothing is final till he sub- 
mits his report, If he re-opens the inquiry 
on grounds which are not proper the party 
aggrieved can object only by means of exce- 
ptions to his report. AIR 1924 Bom 231 
= 47 Bom 593= 25 Bom L R 280= 82 1 C 593. 

—Decision passed in appeal in ignorance 
of. party’s death is not a nullity and the 
appeal could be ordered to be re heard 
paying due consideration to the party’s 
death. A I R 1923 Cal 676 ='37 C L J 494 = 

-74 1C 545. 

—Where lower Court entirely misun- 
derstood the defence, and hence no proper 
trial, Court must under s. 151 order re-trial. 
A I 'R1921 Ail 335 = 19 A L J 653 = 

61 iC 50f. 

—Application for re-constitution of 
suit and summons to legal represent.ative 
to set aside ex parte decree passed against 
the defendant who was found to be lunatic 
at the date of the suit and who subsequen- 
tly died, and the execution of which was 
objected to on .the ground: that the deorcc 
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( 46 ) ie-trial— rCWflj 

is . anility, is maintaioable .A I'E 1931 Cal 
168=34 OWN 989.= lad Ral ( 1931.) Cal 
' 398 = lit team. 

— Re-lieariog uader ,s. 151. cannot be 
asked of case wbere r. 3, Ch. 7 Allahabad 
High Court Rules has not been complied 
with being a mere irregularity not _ affecting 
case on merits AIR 1929 All 403 = Ind. 
Rul ( 1929 ) All 503 = ( 1929 ) A L J 733 = 

il6 I C21. 

— Where trial was badly conducted, 
ail concerned being responsible for the 
same, trial de novo should '.be ordered. A 
I E 1927 Lah 480 =*9 Lah L J 268 = 28 F L 
R 679= *02 1C 854. 

( 47 ) Review or Revision. 

— No recourse to inherent powers to 
grant review under S, 151, CPC would be 
permissible as 0. 47. r. 1, specifically pro- 
vided for the case in which review is 
allowed by law. AIR 1933 L 598 = 34 PL 
K 88 = A I R 1933 L 169 = 141 I C 188 = 

I R 5 L 68. 

— Courts have no inherent power to re- 
view apart from Statute. A I R 1931 Pat 
409 = Ind Rui (1931) Pat 486= 12 P L T 652 

= *34 I C 630. 

— Revision does not lie against discre- 
tion exercised under S 151. A L R 1932 P 84. 

—Where there is an inherent incompe- 
tency in a court, no consent can • confer 
upon the Court that jurisdiction which it 
does not possess It is a patent misappli- 
cation by a court of B. 151 of the Code of Ci- 
vil Procedure, if the Court in the exercise of 
its inherent power, assumes jurisdiction by 
way of review where it was expressly for- 
bidden by the legislature to entertain sjich 
an application. 45 Cal 519 =26 C L J 325 - 
42 I C 711 = 22 C W N 446. 

—Court’s jurisdiction to -review its own 
order see. 37 M I J *62, 

—Power of Court, to review see. 32 

I C 527. 

— On an ex parte application made to the 
District Judge asking him under the pi’ovi- 
sion of 5 of the Lim. Act to extend the 
time for filing an appeal and to give the 
appellant time for the purpose of paying the 
Court fees, the Judge made an order that 
time would be extended. But subsequently 
and before the memo of appe'd had in fact 
been admitted, he reconsidered his order and 
revoked it. Held, that the Judge had ample 
authority under the law to revoke or alter 
his previous order at any titue before the 
fvppeal was admitted ■’ 45 I C 725. 
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C. P. C. (1908) S. 151 ( (Jonki ). 

( 47 ) Review or Revision— f 

—If justice so requires, interlocutory 
orders can be reviewed under s. 151 though 
the application for the purpose does not 
come in the language ofO. XLVII A I 
R 1930 'Bom 294=32 Bom L R 665 = Ind 
Rul (1930) Bom 354 = *25 I C 690. 

—Review^ under s. 151 cannot be resorted 
to, when it has been specifically prohibited 
by other statutory provisions A I R 1927 
Cal 920 = 36 C. W- 822 = 104 1 C 136. . 

—Court has iio power uncler s. 151 to 
review its order dismissing plaintiff’s suit 
under 0. XI, r. 21 the order bcung appeable, 
A f.E 1927 Cal 158 = 98 I C 70. 

—Review can be made even under s, 151 
apart from 0. XLTII, r. 1. A I R 1921 Pat 
673 = 5- P L T.' 425 = (1924) F H C C 254 = 
3 Pat 930 = 80 I C 667. 

—Order rejecting petition under O. VIl, 
r. 11 can be reviewed. AIR 1923 Fat 354 = 
2 Pat 504 = 4 P L T 261 = 72 I C 629. 

— Where powers under other prousion of 
the Code do exist, s. 151 should not resisted 
to to exercise the same, A I E 1924 Cal 1064 
= 28 G N 928 = 84 I C 278. 

—Court has no jurisdiction to set aside 
in review its order passed without conside- 
ring certain provision of law as it would 
amount to setting aside order passed on a 
misconception of law, which is not compe- 
tent. AIR 1929 Gal 162 = 48 C L J 594 = 
fnd Rul (1929) Cai 348 = *15 I C 268. 

— Decree perfectly good when passed 
cannot be reviewed by Court under it^ 
inherent power under s. 151. A I R 1926 
All 50 = 48 A 162 = L R 6 A 569 = Civ 23 A 
L J 1029 = 89 I C 946. 

—Court can under s. 151 admit review 
applied for instead of setting aside an err 
parffi decree. A I R 1925 Rang 192 = 2 R 659 

= 85 IC 284. 

—It was pleaded, alia that the plain- 
: tiff’s suit for a declaration that a sale made 
by the sonless male proprietor would not 
affect their reversionary rights ought to be 
dismissed on the ground that the sale was 
made with the consent of the plaintUFs, whfs 
as lambardar, took an active part in nego- 
tiating the sale and assisted in the registra- 
tion of the sale deed, the fact was admitted 
by the particular plaintiff. In the Chief 
Court the plea was urged by the dafendant 
but the court overlooked it and a decree was 
passed against the defendant. Dn mi applica- 
tion for review of the decree- ifdd, that 
there was good ground for review to l>e 
granted and that the plea should beru 

accepted and ihe‘suit (lismissed. 26 P L K 
1911 =9 I € 545 = 42 P W R 1911 
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( 47 ) Review or Revislon~f Concld) 


C. P. C. ( 1908 ) S. lil {Conld) 

(47'— a) Scope ©f tlie Section— fCowtcl) 



—Court has inherent power under S, 161 
of the C P Code to revive the suit though 
the original order was improper and the 
proper course would have been to stay the 
suit 5 0LJ 259 = 47 IC U7. 

( 47'-a ) Scope of the Section. 

—The provisions of S. 151 of the C P 
Code can only be utilised to make such orders 
as may be necessary for the ends of justice 
or to prevent: abuse of the process of the 
Court. " 5 0 L J 153 = 46 I C 68. 

— S. 151, C P O is not intended to over- 
ride the distinct provisions of S. 3 of the 
Lim Act. 57 1 C 15. 

—The inherent power must not be exer- 
cised where the Code contains specific 
provisions that would meet requirements of 
case and such provisions should be followed 
AIK 1929 Lah 694)= IndKul ( 1929 ) Lah 
904 = 1I9-!C 488. 
— Where there is another remedy, -the 
inherent power cannot be invoked. AIR 
928 Lah 772 s it 2 1C 295. 

—Court has no inherent power to pass 
order in respect of suit not pending before 
it Court trying subsequent suit cannot pass 
order in respect of previous suit A I R 1929 
Mad 631 = 91 I C 519. 
—Where final decree omitted to give 
relief of mesne profits as amended by the 
preliminary decree and appeal was not filed 
therefrom, review application for the same 
being rejected. S 151 cannot be resisted to, 
for the purpose of g^’anting the suit relief, 

4 I R 1925 Mad 886 = 48 M L J 512 = 88 

\ie94. 

— S. 151 empowers the Court to pass such 
order as it deems necessary for the proper 
administration of justice is to prevent abuse 
of the process of the Court. AIR 1025 Oudh 
418 = 12 0 L J 216 = 20 W N 218=87 IC 987. 

—Where a sale is set aside on the ground 
of a violation of certain order and not on 
the ground of material irregularity order is 
not one under 0 XLI, r 9 but under s 151 
A I R 1924 Mad 778 = 47 M L J 549 = (1924) 
M W X 842 = 84 I C 975. 

—The inherent power of the Court 
under S. 161 CP Code, cannot be invoked 
in the face of a direct statutory bar. 6 0 L J 

55 = 50 I C 180 

— S. 151 can be invoked for proper 
administration of justice only if remedy 
asked for is not expressly prohibited by 
other statutory provision, AIR 1925 Mad 
42 = 4eM 494 = 20 L W 175 = 84 I C 134. 

—If the Court is satisfied that a party 
never in fact consented to the decree but > 
that the Court was induced to pass it on the I 
frandulerit misrepresentation made fo it i 


that the party had consented; such a con» 
sent decree can be set aside under s. 151 A 
I R 1923 Pat 483 = ( 1923 ) Pat 197 = 2 Pat 

731 = 77 IC 14. 

— Consent decree can be set aside by 
a Court to s, 151 on the ground that the 
consent was causd by fraud. AIR 1923 Pat 
423 = ( 1923 ) Pat 192=2 Pat 731 = 77 I C 14. 

— Inherent power — Setting aside decree 
for fraud— Court’s powers to correct its 
own proceedings See. 2 7 I C 628. 

— Setting aside execution sale— Appli- 
cation for compensation by judgment deb- 
tors and auction purchaser for period 
during which they were cut of possession — 
Power of court. See 19 I C 651. 

—Limits to the exercise of inherent 
power See 37 M L J 599. 

—No right to grant review if expressly 
prohibited by 0. 47, !9 C W N 758. 

—Express statutory directions not to 
be overridden. 35 I C 616. 

— Pending suit essential for exercise ‘Of 
inherent powers. 52 I C 982. 

— No variance between decree and judg- 
ment-jurisdiction to amend, 34 ! C 787. 

— S. 151 CPC gives no new powers to 
those court relating as it does merely to 
dowers that are inherent in all courts 55 

I 0 55 = 27 P WR 1920=ll6p L R 1920. 

—Applicability to court of first instance 
cand appellate Courts— Wide and salutory 
powers 38 All 398. 

— S 151 merely recognises the inherent 
po wer of the Court to make such orders as 
may be necessary for the ends of justice. 

This inherent power is in no sense 
restricted to civil cases it is equally appli- 
cable to criminal cases. The power is not 
capriciously or arbitrarily exercised; it is 
exercised ex-deUto justice to do that real 
and substantial justice for which alone Court 
exists. But the Court in the exercise of 
such inherent power must be careful to see 
that its decision is based on soiind general 
principles and is not in conflict with them 
or with the intentions of the Legislature 
as indicated in the statutory provisions 44 
Cal 816 = 21 C W N 269 = 25 C L J 193 = 18 
Or. L J 497 = 39 I C 465 = 9 Cr L R,280. 

—Plaint can be rejected even under s. 161 
in case not mentioned by O VII r. 11, A I 
R 1924 Oudh 413 = 11 0 L J 260 = 83 I C 778. 

—Damages or interest under s. 151 
cannot be awarded when not decreed. AIR 

1924 Rang 275 = 3 Bur L J 58 = 82 I C 427. 

—Where undue advantage to one party 
is likely to be the result of decree-holder’s 
action, (^ourtean under. 151 prevent abuse 
if its process even apart from cofjsidepv 
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lions of law and equity. AIR 1924 OudJi 
230 = 10 0 Jb J 443 = 19 I C 585. 

■—Exercise of powers conferred^ upon 
by s. 151 is merely discretionary, A I R 1923 
Lah 506 = 75 I C 487 

— Court has no inherent jurisdiction 
to set aside order of predecessor-iii-officc- 
or touch his judgment except that he can 
correct clerical or arithmetical mistakes or 
error by slip or omission or if there are 
grounds he can review it A I R 1924 Fat 
136 = 12 Fat h E Civ. 155 = 74 ! C 1 10. 

—Power under s. 151 is to be used only 
when there is no other remedy. Courts 
are not enabled to evade lor ignore provi- 
sions of law as to procedure. AIR 1923 
All 603 (1) = 21 A L J 447 = L E 4 A 365 

=73 I C 494. 

—Order to prepare inventory and keep 
accounts is one under O XXXIX. r. 1 and 
not under s. 151 AIR 1923 Lah 48 = 72 

I C 569. 

—It i^ the first duly and the chief if 
not the only object of existence of Court 
to prevent injustice and abuse of its own 
powers, to do which they have inherent 
power. AIR 1923 Nag 182 = 19 N L R 36 
= 6N L JiOO , r7l !C 436. 

—To relieve party from result of his 
own mistakes or to enable him to' evade law 
of limitation, inherent power cannot be 
invoked. A I R 1922 Mad 417 = 43 M L J 184 
::16 L W 178=(1922) M W N514= 1 M L T ( H 
Cj 135 = 70 I C 743 

— Application under s, 151 can be regar- 
ded as ■ one for review. AIR 1922 Mad 
446 = 31 MLT1B2 (H C) = 6 L W 448 = 43 
M L J 290 = (:922) M W N 495 = 70 I C 425. 

^ — In presence 'of express provisions gove- 
rning the ' case, s. 151 cannot be resorted 
to.' 40 F LR 1922 = 69 16 718. 

—Interpretation of the words should not 
be too literal and arMficai. End is the admi- 
nistration of justice and that should always 
be kept In view. And that is exactly what 
s. 151 does. AIR 1924 Nag 58 = 69 I C 1 12. 

— S 151 cannot be so used as to o%’erride 
the provisions of the law of limitation. 

AIR 1922 Lah 266 = 66 I C 270 

—Where an m parte decree is set aside 
without having Jurfsdiction to do so, all 
subsequent proceedings based on the above 
dismissal are illegal and must fall to the 
ground. Hence though no appeal is prefe- 
rred from the dismissal of suit made after 
setting aside of ex *fmrie decree revision 
applied for against the previous order was 
allowed. AIR 1921 Oudh 141 r 24 C C 

282 = 61 1C 301 

^ ii, (t) (^) 


— As no Code can be exhaustive of 
proeeedure for " exercising every power 
which a Court of justice Is competent to 
exercise s. 151 has been enacted and should 
be availed of only where power which has 
been exereised has not been provided for 
in the Code. . A I R mU Sind 38 = 15 S L R 

61 = 63 I C III, 

—An order of restitution under B. 151 in 
exercise of the inherent powers of the 
Court is not a decree nor does it amount to 
adjudicating the rights of the parties to a 
suit. The auction purchaser cannot be said 
to be a representative of any of the parties 
so as to bring the order within S, 47 C P C 
Such an order is not appealable nor does a 
second appeal lie from it. The court acting 
under S. 151 can order an auction purchase 
money withdrawn' by him after the sale in 
his favour was set aside if the sale is confir- 
med on appeal and thus restore the purchase 
money to the person entitled. It is clearl y 
within the powers of a court to correct a 
result which amounts to something akin to 
abuse of the process of the court and put 
the parties ill the position in which they 
would have been if the Court had not 
erroneously passed an order which had to be 
corrected in appeal. The Code of Civil 
Procedure is not exhaustive and when a 
court passes an order whicli it has jiirisdio 
tion to make there is inherent power to the 
court to have that order carried iiito effect. 
So an order to refund can bo executed as a 
money decree. ,'2 Pat.- L J 361 = 1 Pat. L W 
= 551 = 19 I C 761. 

j 

I —Inherent power— When invoked Bee. 

I 36 All 354. 

I ^ —When it is l}r< night to the 'notice of the 
; High' Court that its decree is being executed 
j in a manner inardfcstly at variance with the 
I purport and intention ■ of that' decree then 
! the High Court, under its Inherent powers 
I 'Of supervision which are expressly saved by 
; S 151 of the CJ. P. Code may take such action 
i for the ends of justice as may be necessary 
to enforce the proper execution -of the 
! decree. Where the decree which was being 
I executed was a decree of the Calcutta High 
; Court 'in a suit which arose within the 
j preaeni jurisdictiouof the Patna High Court 
I mid, that it was the latter Court whici 


power 

decree, 


to 


supervise the 
H Pat. L. 


which had 
execution of the 
J 435 r 48 I C 107. 


( 48 ) SeHlefiient Court, 


’ — Bettleruerit Court— Mistake— Obvious 
I errors on record— Powers of correeiion.Bee. 
‘ n i C |7f. 
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{ 49 ) Stay of execution or Suit 
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---See A I E 1931 Bom : 
(1931) Bom 448 = 33 Bom 


384, Incl Kul 
L E 702 = I3i 
! C 864. 

—The High Court can by virtue of its 
iuherent iurisdiction stay execution under 
an award, when an application to set aside 
the award has been refused and an appeal is 
pending from it A I E 1931 Bom 384 = Ind 
Eul tl931) Bom 448 = 33 Bom L B 702 = !33 

IC 864. 

—Where two suits have different ^subject 
matters and do not atti act the provisions of 
s, 10, the Court cannot by exercising its 
powers under s. 151 stay one of them till the 
disposal of the other in another Court, 
A I E 1931 Oudh 313 = 8 O W N 644 Ind 
Eul (1931) Oudh 257 = I3U C 257. 

— Stay order conditional on furnishing 
security for mesne profits— Appeal of the 
objectors in which stay order ^ granted, accep- 
ted though ultimately the objectors failed— 
Auction* purchaser whether entitled to mesne 
profits under S. 36, C. P. 0 or by way ^ of 
restitution — Appeal from the order allowing 
mesne profits competent. A L E 1933 L 371= 
34 P L E 938=A I E 1933 L 485=146 I C 301. 

—Money decree— Stay of execution— 
High Court, practice^Hardship-Stay allowed. 

AL8 f933 L6I 

—Pending insolvency proceedings stay of 
execution proceedings should be ordered 
where the property attached is not subject 
to delay or it is not of such a nature that 
the delay would seriously depreciate its value^ 
A I E 1924 Sind 69 = 76 1 C 380 

— Execution of decree can be stayed 
under s. 151 prior to granting of certificate. 

A I E 1926 Sind 216 = 82 ! C 739. 

—Where evidence is procurable outside 
the jurisdiction of the Court and where 
plaintiff instituted a suit merely to harrass 
and vex the defendant, and avoided the 
natural person stay of suit con be orderd 
for its institution in proper Ccurt and if no 
iniuslice is done io the plaintiff under s. 
151 A 1 E 1934 Bom. 90 = 26BomLE713 = 

82 1C 852. 

—Pending appeal to the Privy Council 
High Court can both under s. 151 and 0 
XLV; r, 13, order stay of proceeding where 
it having set aside an ex parte decree, orders 
rehearing of the suit. A I E 1931 Cal 79 = 
34 C W N 631 = Ind Eul ( 1931 ) Cal 273 = 

129 I C 833 

— Order refusing stay of suit or its 
execution is an interlocutory order and 
cannot therefore, be revised under s. 151 
Src^ an order can however, be interfered 
lulh in appeal both under s 157 Civil Proce- 
clufo Code and s 107 ©pvernment of India 


-If 

parties 

stayed, 

powers 


1968 ) S.,l5i (6W) 

( ,49 ) 'Stay, of execution SisjW Conid) 

Act, if the circumstances justify. A 1 R 
1930 Lah 526 = 31 P L E ■ 174 = Ind Eul 
' (1931 ) Lah 1 = 128 I C 49. 

— If justice so required order under s. 
151 staying the trial of the suit can be 
passed. 7 O W N 386 = 14 E D 171 = Ind Rul 
( 1930 )Oudbl46 = l23 1C50. 

— Entertainment of application by obstru- 
ctor of possession under execution of decree 
for stay of proceedings on ground that be 
was prosecuting a suit or appeal with respect 
to property in dispute, amounts to refusal 
of jurisdiction conferred on Court under (>. 
XXI, rr 97 and 98 cannot be justified under 
s, 151 A I E 1929 Lah 694=Ind Rul i 

Lah 904 = 119 I € 488. 
necessary to do justice; between 
a suit which under s 10 cannot be 
can be so stayed under inherent 
of Court which are limited or 
otherwise affected by express provisions of 
the Code. AIR 1929 Oudh 341 = 4 Luck 
573 = 7 0 W N 157 = Ind Rul ( 1929 ) Oudh 
183= IS4! C 775. 

—Besides under s. 10 suit can also be 
stayed under the inherent powers of High 
Court and under the powers of general 
supervision and superintendence vested in 
it suit in particular Court can be stayed 
pending decision of another suit in 
different Courts AIR 1929 Lah 12 = 10 L 
J 470 = 113 1 C 783. 

—Proceedings under Guardians and 
Wards Act can be stayed and transfer of 
custody of minor to guardian appointed 
by lower Court can he disallowed pending 
decision of appeal to it by the High Court 
under its inherent power. AIR 1928 Lah 
■ , 912=.H6 i C 912. 

— Execution of an ex parte decree pass- 
ed by Calcutta was sought at Surat Court 
The judgment-debtor’s suit in the Burat 
Court for declaring the ex parte decree to 
be null and void on ground of fraud Is 
competent and the decreediolder caimot 
apply under s 151 for the stay of such 
suit in Surat Court, He could apply only 
under s, 23 { 3 ). If order under s. 151 
staying the suit is passed it is without 
jurisdiction and can be set aside in 
revision. AIR 1927 Bom 79 = 51 B26 = 
28 Bom LR 1442= 160 1C 154. 

— Criminal case of which subject ma- 
tter is same as “Hi Civil suit should be 
stayed pending trial of the latter A T R 1927 
Lah 17 = 27 Cr L J 1114 = 97 I C 426. 

— ^High Court can order stay of suit to 
avoid multiplicity wlere proceedings are 
started against one defendant in other 
Court under Lunarey Act and plaintiff's 
prayer for stay until pioccedings are 
over is refused by Court, A I B 192G All 
212 = 24 A L J 375 = 48A 356 = 93 I C 285. 
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( 49 ) Stay of execution m swll—r Concld) 

' . —Where order staying, execution would 
merely impede execution of final decree 
without good and sufficient cause High 
Court should rmt exercise its inherent 
power to pass such order 89 I C 588 ( lah ).- 

— Superior Court can under _ s. 151 stay 
proceedings lutder s 476 Criminal Proco* 
dure Code, ]> mding in lower Court. AIR 
1025 Lah 32S = 7 Lah L J 73 = 26 Cr L J 

llG6r88 1C 526 

— Power under s 151 is not to bo capri- 
ciously or arbitrarily exercised. It is to be 
exercised to facilitate proper admini- 
stration of justice Court can under s. 151 
order stay of cross suit or postpone the 
hearing pending the decision of a selected 
action AIR 1924 Cal 757 = 28 OWN 295 
= 86 I C 1023. Stay of execution should be 
ordered where to do so, is not detrimental 
to the interest of the decree-holder AIR 
1925 Mad 42 ='48- .M 494 = 20 h W 175 = 

84ICI34. 

— Inherent power of ..High Court to stay 
execution ,of decree' appealed from See 

(1919) Pat 145. 

—Stay of procieeclings in suit pending 
reference to- arbitration. See 35 1 C 536. 

—Stay of Sale in execution 'of decree of 
lower .Court, se.e 34 M I J 470. 

— Per, Vurta-m .S. ISC of the Code of 
Civil Procedure does not lay down any new 
principle, but mendy declare.^ fhal: the 
Court has inliercnni power- to nriko such 
orders as may be necessary for the ends 
of justice or to prevent aluise fd the 
process of the Court:, d'his iulicrent f>owcr 
is not capriciously exercised: it is exerei.sed 
(U) debit 0 jiiiif tec to do that real and substari- 
tial justice for the adniiifiisiraf ion of whiidi 
alone the Court exists 16 C L J 508 = 40 C’al 

955= 18 1, C2W. 
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( 50 ) Striking out pleadings— 

— Court can strike off the defence and 
proceed eic parte when the costs which are 
made of condition precedent to the granting 
of an adjournment are paid as directed A I 
R 1925 All 280 = 47 A '538 = 23, A 1. J 212 = 
Mi R 6 A '21.2 Civ = 86 L C 861. 

^ -—Where -a ' suit was declared to die 'not' 
within the jurisdiction of Civil Courts but' 
within iho jurisdiction of Revenue Court 
s. 151 cannot be resorted to, to bring the 
same within the jurisdiction of Civil Court 
■ A ■ I E 1925 Oudh 604 = 85 I ' C 703. 

( 51 ) Suit for possession. 

— Suit for possession— Decree conditional 
on payment, of sum— Extent of time- Order 
without jurisdiction See. 42 Ail 639. 

( 52 ) Time fixed for deposit. 

—Where an appeal is filed against a decree 
or order directing deposit uf money by a 
certain date, an applkation for exension of 
such time should be made the expiry of the 
time but a Court may extend such time on an 
application made even after such date under 
S. 151, C. P. Code, if it is nece.ssary to do so 
for the ends of justice. 9 Bur. L *T 83 = 32 

,1 C. 509. 

—Time' fixed for d-epositing nioney-*<^ 
Kx'tension of time— No power to extend tinm 
for deposit 'undor 0.-21, R 19, See 19 M. L 
, ^ T 192=33 I C 996. 

—Time fixed -by . decree -. for 'performance 
within speci'fied . time— Fro'vision for clis- 
.missal on default Default— No powc-r to 
extend time. See. ■ 16 A L J 625. 

— Time fixed by decree 'for payment Power 
of executing Court, to extend time, !5 

Nit 19. 


^ I — The court has inheieni power to vacate 

( 5ii } Sinking out pleadlfigs. i order recording satjsf action tddained by the 

, I gross fraud o-f the judgraent-deldnr on* the 
—Security to be furnished by defendant - court. 27- M. L J. 172 = 15 I C 213. 

as a condition of his cutting and carrying; 

away standing crops on suit land— Order for, . a suit ;. for s,p.ee!fic perforimime of 

subject to condition that in default defen- a contract of sale, the Court of first Jnstan-'C 
dant’s defence will be struck off— Nomconi- ! pHf one^ month’s time foi iim 

pliance by defendant with, but crops cut ; payment of . the . price and llils decree v/uh 
and carried a waj'by him not wifhstandirig — | confirmed on appeal More than one uumih 
Striking off defence in case of— Jurisdiction ! the da.te,of the uppcdlate decree, Iho 

as to — Court has. under B. 151. 136 I (3 42 =’ pHf offered to pay the money and moved 
I R 1932 M 250 = A I R 1932 M 263. ! ^Appellate Court to ex tit ltd the time 
^ ^ ^ ^ , : originally fixed by the Court of first In- 

— Order of Court in atriknig out evide- stance for payment of the price. T!m 
nee on persistent failure of defendant to . application was granted ife/d an revision 
attend Court when ordered to do m and that the Appcdlate Court had no iuF}sdi..liuii 
even on attempts by Court to persuade him ; to extend the time and that the order so 
to appeal, is not olijectionable as Court j extending time must be set a.side ,11 M 2H; 
has inherent power to do so A I R 1928 j f D W 882: 16 Boon D R 778 foil Rt M L 'f 
Oudh 202 = 5 0 W N 291 = III I C 473 I 137 = B L W 29 = 12 I C 491; 31 I C 457. 
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{ 52 ) Time fixed for deposit— 

—Application under 0 IX, r. Q, not made 
wihtbiii 30 days— Court caniiot extend the 
I>eriod. A I B 1928 Nag 913 = 23 N L E 183 

= 107 I C 191. 

—Where in a decree for specific per- 
formance no date for performance was fixed, 
Court can in its discretion fix or extend the 
time- A I E 1927 Hang 311 = 5 E 615 = 6 
Bur LE 216 = 105 I C 467. 

—Order extending time upon application 
for review cannot be disturbed as Court has 
Jurisdiction to grant extension and the order 
is upon application for extension and nor 
for review. A I E 1925 Pal 452 = (1925) Pat 

151 =90 1C 79. 

—Inherent power cannot be invoked to 
extend definite period of limitation pres- 
cribed within which action could be taken 
A I E 1926 L ah 135 = 89 I C 427 

—Where payment of costs was made a 
condition precedent for the acceptance of 
appeal and such payment was not made 
within time allowed for the same time 
cannot be extended either under s 151 or s. 

148. A I E 1925 Pat 1 53 = 80 I C 575. 

—Ordinary period of limitation cannot 
be extended under s. 15.1 nor does an appeal 
lie from an order refusing to set aside an ew 
pd,rte decree AIR 1922 Pat 479 1 Fat 2, 7 = 
(1922) Pat 61 65 I C 341. 

—Ordinary limitation for review cannot 
be .extended unless sufficient cause is shown 

lRIA7aRev. 

—The High court in second appeal passed 
a final decree that an item of property be 
delivered to plaintitf on his depositing Rs 
450 Whitbin a certain time and that in 
default the suit do stand dismissed. Theplff 
having defaulted payment, the plaintiff 
granted extension of time. The plaintiff 
did not pay even within the further time 
alIo^yed, but appealed against both the order 
requiring the deposit and the order dis- 
missing the suit. The appellate court, while 
holding that the omission to make the 
deposit was deliberate allowed further exten- 
sion to piff held the court improperly acted 
under s. 151. A L R 1924 Mad 124. 

—As to power of Court regarding review 
of decree itself and extension of time for 
payment of costs see 35 L W 57. 

( 53 ) Who can invoke. 

— 151 should not oe resorted to where 
remedies were provided for by other provi- 
sions but not availed of in time. A I R 
1924 All 446 = 46 A 144 = 78 I C 4l6. 

—The Court has ample powers in the 
exercise of its inherent jurisdictioh under 
s» 151 even to make an order for refund 


■■ 504 ". ■ 

c. p, 'e, (ii9ci8)S:'j5'i;f c;o^ 

{ 53 ) Who cai invokeC— 

Also the fact that the auction-purchaser 
applying for withdrawal of the attachment 
was not a party to the suit in which the order 
for attachment of the surplus sale proceeds 
was made does not disentitle him to apply. 
The application being one under s. 151 Civil 
Procedure Code invoking the inherent powers 
of the Court to make an order necessary for 
the ends of justice the question as to the 
loam standi of the application can hardly 
arise. A I E 1925 Cal 1145 = 86 I C 882 
— ^Where decree is passed on basis of 
compromise verified and admitted by party 
having no such authority on behalf of 
another such party may invoke the inherent 
power of Court to get judgment and decree 
amended under ss. 151 152, and 153 so as to 
remove his name from the decree after 
limitation for appeal or review has expired 
and judgment and decree have become final 
AIR 1929 Oudh 385 = 4 Luck 562 = 6 O W 
N 604 = Ind Eul (1929) Oudh 449=11$ 1 C 753. 

( 54 ) Wrong Order. 

—See under (17 ) Erroneous order supra. 
C. P. C. (1908) S£C 152 

Spmpsis. 

(1) Scope of the section. 

(2) When amendment will be allowed. 

( I ) Decree not in conformity with 
judgment. 

( 2 ) Clerical or arithmatical mistakes. 
( 3 ) Accidental slip or omission. 

( 3 ) Inherent powers of Court to amend. 

( 4 ) When amendment will be refused, 

( 5 ) Appeal, revision, or review, 

( 6 ) Amendment and limitation. 

( 7 ) “At any time’*. 

( 8 ) Compromise Decree, 

( 9 ) Court by which amendment can be made. 

( 10 ) Effect of amendment 

(11) “May*'. 

(12 ) Notice. 

13 ) Power of executing Court to go behind 
decree. 

( 14 ) Practice and Procedure. 

( 15 ) Miscellaneous Cases. 

( I ) Scope of the section. 

—Power given by S. 152 is wider than 
that conferred by 0. 47, r.2, on the successor 
of a Court passing an order. 13 P L T 576. 
AIR 1932 P 321 (322) = 139 I C 903 = I 
E 1932 P 284 =A L 1 1932 Pill; 

— For example, the language of the sec- 
tion is wide enough to cover correction 
of .mistakes. 139 I G 491 = 1932 A L J 734 
= I R 1932 A 567 = A I R 1932 A 587 (588) 

% 1931 4 979. 
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C. P. C (IMS) S. 152 (Contd) 

( I ) Scope of tile mctlm—iComld) 

— And a Conrl; cannot set aside its 
own decree , except' under s, 152 or on 
review A I K 1925 Pat M - S Pat 778 
r 6 P L T 309 = 84 i C 320 

— Bui it cannot arnciid certificate of 
sale;- ' 18 I C 725. 

— S. 152 of the C F Code is confined to 
the correction clerical errors by the. 

C'o?^rt and has no concern with the 

mistakes of parties. An Insolvency Court 
has the same jurisdiction that the ordinary 
courts of law possess under the Civil Proce- 
dure Code to correct any mistake either of 
a clerk or of the i^arties themselves upon 
a question of fact, when a mistake is esta- 
blished. 51 I C 55 r I U p I R (H C) 69. 

— It is wrong for Court to pass order 
describing person as appellant who was never 
an appellant before it. AIR 1923 All 119 
= 20 A L J 980=L R 4. A 53 Civ r 7 1 'l C 424. 

—Reversal of finding, if allowed, sec 24 

! C 831 

( 2 ) When amendment will be allowed 
( 1 ) Decree not in (Jonjirmiiy 'wiih judgment, 

—The test for determination of the appU* 
cation for oniendment under s. 152 of the 
Code of C P should be whether the decree 
is or is not inaccordaiice with the intenton 
of the Judge who decided the case. A I R 
1931 Oudh 422 r BOW N 1121 r Ind Rui 
t 1931 ) Oudh 417 ri 34 1C 1909 

— Per Buhrawardy, J —Though the word 
may used in H ^ 152, C P C apparenty 
looks as if it is within the discretion of the ^ 
Court to allow such amendment, there is I 
another provision of the Code which is 1 
mandatory and which must be obeyed, that 1 
is, O 20, r, C>, which says that the decree 
shall agree ^with the judgmeirl Per Gra- [ 
ham, J.— It is no doubt the general rule that . 
a decree should be i!i Conformity with the i 
judgment. 0. 20, r. S C P C, provides that ' 
the decree shall agree with the judgment ’’ 
At the same time B. 152 of the Code, which ■ 
deals with the amendment of decrees and 
orders, is in its language discretionary, and 
it cannot be laid down as a hard and fast 
rule that amendment must lie allowed as 
a matter of course in every case regardless 
of its particular facts. 36 G W N 97 = A 
I R 1932 C 563 ( 564 to ’568 ) r 139 I C 
528 = I R 1932 € 637 

—It is the duty of a Court to pn-paie 
its deciee in accordance with its judgment, 
and if there is any variance between the 
two It must correct the decree so as to 
make it in conformity with the ‘judgment. 
The cluly^ primarily rests with the Court, 
and not wd 111 any interested party to apply 


:m 

C P. C.(I908) S l52 (Co«ld) 

(2) When amendment will be allowed— 

(i) Decree not in Conformity will! 

iudgment— f Concld) 

to that Court for amendment of the decree. 
54 A 490 ( 495 } = 1932 A L J 272 = 136 I 0 
817 = I E 1932 ' A 237 = A I R 1932 A 337 
'■ ,= :A L R 1932 A7i:6. 

— The' remedy where ' a decree does not 
accord with the judgment is ameiidmerit of 
decree and not a suit to set it aside. 43 C 
217 = 19 C W N 1228= 3I 1C 13. 

— Where a decree wrongly drafted gives 
the decree holder Of ily a charge on the pro- 
perty while the judgment gives a mortgage 
decree, the proper way is to apply to 
Court passing it to amend the decree as to 
accord with judgment. Appellate Court also 
cam amend decree on appeal. ( 1915 ) M W 
' N 914 = 31 1C 478. 

— Amount payable by theplaintif entered 
in a pre-emption decree was higher than 
that really payable by him The plaintiff 
paid the amount really due from him within 
time fixed being honafide ignorant of the 
error. On objection being raised by the 
defendant the decree had not beed complied 
with the plaintiff applied under s 152 for 
amendment of the decree. The lower Courii 
( after expiration of the period fixed for 
; payment and without giving notice to the 
defendant ) amended the decree Held, lower 
Court’s order was correct. A I R 1925 <)udii 
418 = ■ 12 O h J ' 246 = 2 O W N 218 = 87 

I'C .987. 

— Ordiiiarily where there is a discrepancy 
between the decree and the judgment ati'd 
the decree- holder accepts payment of the 
amount due under the decree, he h not 
by that circumstance alone,, debarred from 
taking proper steps to have the decree brou- 
ght in accordance with the judgment A I 
R 1929 Mad m (1929 ) M W N 729 = Ind 
^ Eul ( 1930 ) Mad 490 = 123 I C 355. 

—Judgment intending -decree to be in 
representative ■ capacity— Personal decree 
drawui up— Amendment must be allowed. A I 

R 1924 Lah62I =76 I C 198/ 

( 2 } VUriml or aTitkinetlcal mistaken. 

—Lower Court fixing pleader’s fee' deli- 
j l)erately— High Court fixing a higher scale 
in second appeal— No clerical eyror. AIR 

1933 Lli. 

I — Amendment of — Omission to specify 

particulars of properties at the foot of 
. plaint— preliminary decree and final decree 
5 in terms'- of— Amendment to include sped-- 
fication— Can be allowed, ALE 1933 A 
: 384 = A I R 1933 A 102 = 140 I C 113. 

, —Where wrong dei»cnption of the 
^ mortgaged property is given through erroi' 
or inadvertence in the mortgage-deed, anci 
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C. P. C ,(i90a) S \n{ConU}) 

( I ) W hen jafnenditieiit will be allowed 
( 2 ) Clerical or arithmetical mistake— 


C. P. C. (1908) S 152 Oanfd) 

--{Contd) ( 2 ) When amendment will be allowed— f (Jonld) 
{Cofitd) ( 2 ) Clerical or arithmetical mistakes— 


it is copied in the plaint and decree is based 
on tiie mortgage “deed it is open to the pla- | 
intiffi to apply under s. 152 to have the descri 
ption corrected, 10 C 538; A I B 1926 Mad 
516; 12 M L J 96, distinguished 16 M 424; 22 
I C 774; 62 I G 652; A I B 1924 Bang 104 
referred to A I B 1931 Mad 260 = lud Bui 
( 1931 ) Mad 470 = 1211 CO. 

— Mortgage— Preliminary decree in — 
Misdes?cri ption of property in mortgage 
deed copied in plaint in suit and in— Beet - 
ification of preliminiry decree— Suit for— 
Maintainability— Proper remedy of mort- 
gagee incase of. See 62 M L J 350. 

— A court has ample powers under S. 152 
of the C. P Code lo add an order as to costs 
in the judgment after it has been pronounced. 

57 1C 739. 

— An application to ccrrect a decree in 
the matter of costs be made under S. 15 i C. 

PC541C82I 

— Objection to decree passed by lower 
Appllate Court not taken in grounds of se- 
cond appeal-r- Period for review having ex-- 
pired— No clerical or arithmetical mistake 
— Point cannot be aised by way of petition 
under s. 152 A I B 1922 Mad 192=15 L W 393 

—Where clerical errors bav e crept into 
a decree the Court has got power to amend 
i?ttch clerical errors, It is not a preliminary 
requisite to the amendment of such decree 
that the pleadings in which the ^ame errors 
had formerly appeared should be first 
amended. 16 M foil, 15 M L T 102 = ( 1914 ) 
M W N 107 = 22 1 C 774 

—8, 152 applies to mistakes which have an 
origin not anterior to the filing of a suit ; 
while S. 153 applies prima fadie to amend- 
ments to be made while the suit is pending. 
Where it is necessary to go into evidence and 
try the matter out, a fresh suit would be 
the appropriate remedy. S B L B 13 = 14 

:,,rc 401. 

—An error arising out of a discrepancy 
betwen a decree and judgment is practically 
a clerical error and, therefore, falls within 
the scope of S 152 of the C P Code, A Court 
can amend the decree of its own motion and 
it is the duty of Court to make such amend 
ment whenever it becomes aware of variance 
in the decree oh other clerical error. Appli- 
cations under 8. 152 are not governed by 
limitation. Act. Where a decree containing a 
clerical error is incorporated in the decree of 
an Appellate Court, it is the latter decree 
which must be corrected. 7 S L B 63 = 21 

IC 540. 

— Omission in decree not due to clerical 
or arithmetical mistake— Section 152 does 
not apply. A I B 1923 Nag 109 = 67:1 C 310. 


— Court has power to amend clerical 
errors which had crept into a decree by 
following similar errors in piaiTit without 
causing the pleadings to be amended. It is 
also competent to amend error arising from 
some accidental slip or omission. A I H 1923 
Lab 147 = 73 I C 679. 

—Section 152 is the widest possible law 
justifying the amendment of misclesoription 
of lands in the ydaint. A I B 1923 All 349 = 
21 A L J 328 = L B 4 A 184 Civ = 72 I C 483. 

— Clerical error occurring in plaint in 
the description of certain property— Error 
repeated in subsequent record by mistake 
—High Court can rectify that error. 14 L 

,, W 445 =A2 1 C 652. 

—Office overlooking Court’s order direo 
ting calculation of redemption amouot- 
Misiake was covered by s. 152. A I B 1924 
All 127=74 I C 842. 

— Court can correct mistake in final form 
in order due to original mistake in party’s 
application A I B 1924 All 520 = 22 A L J 
215 = L B 5 A 102 Civ=78 I C 166 

— If the error has been committed deli- 
berately s. 152 cannot be invoked for the 
purpose of correcting it. A IR 1924 Oiidh 

408 = 78 I C 96 = 11 0 L J 227 = 80 I C 833. 

—A clerical error can be corrected even 
after dismissal of the appeal in the interest 
of justice A I B 1923 Pal 218 =(1923) Pat 
46=81 I C 295 But see 11 Pat 409 r 19:>2 Fat 
238 = 138 1 C mi. 

— Dover decree making all dcfendaiits 
liable jointly and severally for whole dower 
debt can be amended. AIR 1924 All 690 = 
L R 6 A 467 Civ = 82 I C 627. 

— Where application by judgment-debtor 
under s. 152 on the ground that certain sum 
incurred as expense in summoning witnesses, 
was wrongly included in the decree was 
refused to be considered on its merits for 
the reason that the decree as prepared had 
been signed by the judgment debtor’s pleader, 
Court was held to have failed to exercise 
jurisdiction vested in it by law. A I R 1925 
Oudh 373 r 12 0 L J 141 = 87 i C 333. 

—Award made on the basis of certain 
figures contained in documents relied on by 
both parties* Decree passed without objec- 
tion — Mistake in figures subsequently 

discovered— Application for correction of 
mistake by party affiected was held incompe- 
tent AIR 1927 Mad 720 = 53 M L J 38 = 
( 1927 ) M W N 242 = 103 I C 829. 

—Nothing prevents the Court from doing 
justice in an appropriate case where mistakes 
arise by reason of copying an erroneous 
document into the plaint Where wi'ong 
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c. P. C. (IMS) S. >52 (Conkl) 

(. 2 ) Wien ainefidmefit will be allowed-i 
( 2 ) Clerical or aritlimetical iiiistakes“( Co///<?) 


!§(M 
' 5l0 

C. P. C. (1908) S 152 iContd) 

( 2 ) Wien aniendiiient will be aliewecl-“(€oyi^t/) 
( 2 ) Clerical or aritlimetical mhtak^s-iCoLchi ) 


description of iiie rxinrtgaged property is 
given Ibroogli mistake or inadvertence in 
the mortgage deed, and it is copied to plaint 
and decree based on the mortgage, it is open 
to the plaintill* to apply under R 152 to have 
the descri]>iion corrected, A I 11 1931 Mad 
2G0 = Ind Rul (1931) Mad 470 = 131 1 C 6 

— Bection 152 deals with .imendmenis of 
clerical erro?sin orders or decrees of the 
Court itself which are drawn up and which 
do not properly represerd what ihe Court 
decides. A 1 11,1927 All 585= 102 1 C 124 

— A plaintiff, who obtains a decree for 
specific share is not entitled the more rnerely 
because there is an arithmetical error in the 
decree. If there is such an error and the 
plaintiff’s interest is prejudiced thereby the 
proper course is to get the mistake rectified 
by an application under S. 155 Where how- 
ever, the operative, part of a decree awards 
a particular share to the plaintiff but the 
detail attached to the decree contains a 
mistake in calculation, the error in the detail 
may be disregarded as surplusage, 9 1 C 433. 

— A Court should correct its own mistake 
and not drive the parties to a subsequent 
suit. Where in execution of a decree the 
Court officer delivers possession with the 
knowledge ot the judgment debtor of lands 
not covered by the decree the court is bound 
to correct the mistake on an application 
made by the judgment- debtor within the 
period of limitation. 49 i C 948. 

— A judge owing to a clerical error re- 
corded an order dismissing the suit instead 
of decree ing it. The decree was passed in 
accordance therewith. Held, that the judge 
had jurisdiction to correvt the error under 
S. 152 CPC. 29 ! C 144. 

— When certain clerical and arithmetical 
errors committed by ihe court below have 
been repeated by the the High Court in 
drafting the order Held, that the mistakes 
ought to be corrected. 1 L W 298=24 I C 283., 

— Where in a mortgage-deed, wrong 
survey number for the field mortgaged was 
given, and the error was also made in the 
suit on that mortgage and repeated in the 
pUfnt in the pleadings, in the first decree 
and in the decree absolute, and where the 
mistake was discovered only when the 
decree was being execufed by the Co, He- 
ctor. Held, that a suit would lie for the 
rectification of the decree by substituting 
the correct survey number in the place of 
the wrong number. But the relief prayed 
for being an equitable remedy coming 
under s. 31 Specific Belief Act,. 1877, the 
amendment should, if at all, be made so 
far as it can be clontj without prejudice to 
rights which third parties may have acquired 


in gooil faith or for value. Scope of ss. 152 
153 Civ pro. Code 1908 pointed out. 

SNliil.- 

— Where the mistake in ihe plaint was 
due to a clerical mistake held that the pre- 
liminary and final decrees ought to he amen- 
ded, No amendment of the plaint is nece- 
ssary as it clearly pra} s for a sale of the 
property entered in the mortgage deed which 
was in suit and which was made part of 
the plaint. 140 1 C 113 (1 ) = I R 1932 A 608. 

— Defendant against whom no relief clai- 
med in plaint— Decree also not granting 
any relief against him— Amendment of, by 
grant of relief against him— Jurisdictioii 
as to see U P 882=63 Ml J 694 (702) (P C.) 

— When a judgment aw'arcis costs to a 
party, it implies ccsts deemed to be such 
according to rules. If a decree includes costs 
not legally taxable it cannot be said to be 
in accordance with the judgment. 54 A 
490 (495) = 1932 A L J 272 = 13G I C 817 = 
1 B 1932 A 247 = A I R 1932 A 337 = A I 

R 1932 A 716. 

( 3 ) Accidental Slip or 

—Mortgage decree omitting one item of 
property by oversight — No dispute as to 
what was included in mortgage deed — Error 
could be corrected under s 152. A I E 1924 
Rang, 104 = 74 I C 1020. 

— Pinal decree omitting clause regarding 
interest in the preliminary decree for sale— 
Omission can be rectified at any time by 
Court. AIR 1926 Oudh 22,3 = 9f ! C 29. 

— Court can add a necessary direction in 
its judgment accidentally omitted after the 
judgment is signed, AIR 1927 Pat 25 = 
(1925) Pat 323 = 8 F L T 81 = 97 I C 386. 

— Accidental omission in decree— Appeal 
is not necessary for amendment— Omission 
to appeal does not bar application for 
amendment where first application is refused 
second applica/ion is competent. AIR 
1927 Rang 57 = 4 Rang 347 = 98 i C 799, 

— Where in decree passed in favour of 
mortgagee omitted to mention that the amo- 
unt was recoverable by sale of mortgaged 
propery words “by sale of house mortgaged” 
can be added on application made for 
amendment. AIR 1928 Lah 636 = 108 

I C 621. 

— Where omission was not a deliberate 
one but was merely inadvertent, the judg- 
ment and the decree based on it could be 
amended even though the right of appeal 
open to petitioner was not availed of. A I R 
1930 Lah 210 = Ind Bui ( 1930 ) Lah 607 = 

f|5 I C 335, 
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C. P. C, (I908>S. 152 {Oo7itd) 

( 2 )JVheii amendment wHl be allowed— ; Corvid) 

( 3 ) “Accidental Slip or Omission”--(Co7?c^(7j 

B 152 applies both to judgments and 
decrees and a slip in the judgment which 
lies in including wrong property in Judg- 
ment, can be corrected and for that reason 
theniap also can be re?vis.ed in order to avoid 
the abuse of the process of the Court under 
s. 151. A I R 1929 All 147=50 A 859=Ind Bui 
(1929) AH 291=114 IC 867. 

—Provisions of s,. 152 empower Court 
not only to correct clerical or arithmelical 
mistakes but also errors arising therein 
from any accidental slip or omission, which 
may , be done at any time and even without 
application by any of the parti^' A 1 B 
1929 All 337 = 51 A 672 = (1929). A L J 505 
= Ind Rul (1929) All 991=119 I C 287. 

—Where in a suit for possession the pro- 
perty was described as a 2-anna share; court 
-^fee was paid thereon and all the. evidence 
and argument were directed, bn the 2-anna 
share, but owing to an acbidenW:^s^^^^ 
the* relief portion in the plaint the' pro- 
petty was described as 2-pie share and a de- 
cree .also was made for the 2-pie share 
ifeW, that the clerical error was merely a 
slip and the court has under S. 152 of 0 P 
(iode power to amend the error through out 
the record and the High Court directed in 
revision the amendment refused by the. 
lower court. 12 A D J 186=23 I C .344 

( 3 ) Inherent powers of Court to amend 
decrees and orders. 


—The Courts iii India have inherent 
powefs t'3 amend or vary decrees so as to 
bring them into accord with the judgment 
even if the amendments dp not fall within 
S. 152—37 Cal 649 referred to. 92 P B 1919= 
52 I C 574; see also 23 I C 9 6; and 24 C 759; 

and 37 € 649 = 7 Ind Cas 876. 
U nder s. 152, read with s. 107 the Appel- 
late Court is entitled, while appeal is pending 
to correct any clerical or arithmetical mistake 
ill the decree of the trial Court. A I B 1928 
All 468=26 A L J 1323 = J M I C 245. 

And the Court has inherent power to 
correct error in judgment that certain party 
being 'proforma defendant was not liable for 
costs. A I B 1926 Lah 664=97 | e 66. 

Where property is soM at a Court 
and made over to the auction-purchaser, the 
Court which ] as ordered the sale, cannot 
set it aside under its inherent I’owers on (he 
ground that the sale was ordered by a mis- 
take for a sum larger than what Was due 
inder the deciee. AIR 1925 Bom 389 = 27 
Born L II 657 = 89 I 10. 


C,¥,C.(m^)S. m (Contd) - 
( 3 ) Inberefit powers of Court to 'amend 
decrees and m4er$—-{Comkl) 

—Award— Decree on foot of — Accidental 
mistake in both— Amendment of award and 
decree in case of — Power of— Court has inhe- 
rent power Bee 9 0 W N 80i 

—Mortgaged property — Misdescription of, 
in mortgage deed— Error repeated in | laint 
in suit on mortgage, preliminary and final 
decrees therein, in sale certificate issued to 
purchaser at sale held in execution of decree, 
and in dakhalnama, and discovered unly 
when auction -purchaser applied to Revenue 
Court for mutation in respect of purchased 
property— Correction of error in all the said 
documents, can be allowed. 1932 A L J 784= 
A I B 1932 A 587=1 B 1932 A 567 = 139 1 0 
491 rALi 1932 A97f. 

—Order for return of appeal for presen- 
tation to proper Court— Full costs of appeal 
awarded by — Reined)^ of appellant in case of 
—Review of judgment is proper — Applica- 
tion under S. 152 not proper remedy— 4>3*/ar<? 
whether error could not be rectified under 8. 
151: 54 C L J 555 = 137 I C 474=1 B 1932 C 
322 = A I R 1932 C 349. 

—Judgments, decrees or orders— Clerical 
or arithmetical mistake or error arising from 
accidental slip or omission in Court has 
inherent power to correct where error is 
capable of being corrected on appeal no bar 
to exercise of such power. 9 0 W N 633 f637). 

( 4 ) When amendment will fee refnsed. 

— An amendment, of decree should not 
be allowed to prejudice the rights of thiid 
parties. (1928) A W N 547, referred to. A I 
B 1931 Mad 399 = 32 h W 919 = (1930) M W 
N 1152=Tnd Bui (1931) Mad 338=54 M 184 = 
60 M L J 72! = 129 I C 818; 

Court setting aside eitparie decree — 
becomes fmetus officio after passing the 
order— Court cannot subsequently interfere 
with the order at the instance of the assignee 
ALB 1933 0 6b3 r A I E 1933 O 365 = 19 0 
W N 794=! 45 I C 302. 

—When a preliminary decree for sale was 
made in the form prescribed by Appendix B 
Form No 4 of the Code of Civil Procedure 
which was in force at the time the decree 
was passed, retaining Cl. (3) of Form No 4 
and the Judge signed the decree which was 
prepared in that form, the presumption is 
that when he signed the decree he satisfied 
himself that it had been prepared in j{cc**r- 
dancewiyi the ,iudf.>inenl. A L R 0 410 
' =A I R 19.43 0 4Cr=i40 IC OWN. m 
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( 4 ) Wliefi ameidfiieiit will be refused— (CWd)' { 4 ) When amendment will I 

— Where ■ third parties have' acqaired —Decree drawo pp 
rights, even accidental error slioaid not be judgment being on the fac 
amended. A I B 1924 Oudh 408=78 I C 90= mity with it— buecessor 
11 0 h J 227=80 I C 815- amend decree so as to bni 
with supposed intention 

— Court cannot amend decree when it is 
in conformity with the judgment, even if , 

there is aii error apparent on the face of the Ihe exercise ot the ; 

judgment. A i' E 1924 Mad 225 = 18 L W decree ought not to be c 
87l> = 38 M L T 221 = 76 ! C 786. application to amend is 

rights of third parties aci 
— Exercise of the power to amend under have intervened without t 
s. 152 is discretionary and necessarily so r 

when no period of limitation is provided 

for application for its exercise. An upplica 731 = lb D W 023 = 32 M I 
tion for amendment should therefore, be 

rejected as too late, if the rights of third . _ Whore the decree is 
parties acting in good faith have intervened, judgment, it cannot he 
AIR 1923 Mad 57 = 16 L W 623 = 43 M L remedy ot the party aggrn 
J 559 = { 1922 ) M W N 731 = 32 M h T 98 = appeal or review. 3 


— Amendment of decree prejudicing 
rights of third parties should not be allowed. 
AIR 1931 Mad 399 =54 M 184=32 LW 
919 = Ind Eul ( 1931 ) Mad 338 = { 1930 ) M 
WN 1152 = 129 IC8I8. 


— Where a decree for foreclosure was 
wrongly passed instead of for sale, it cannot 
be amended at the instance of the assignee 
of the tiecree, if neither the decree-holder 
nor the judgment-debtor had applied for 
amendment before the assignment. 22 I C 

936=7 L B H 81, 
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C. P. C. (1908) S. 152 (Contd) 

( 4 ) Wfien amendment will be refused~-(Cowc?^?) 

—Where mistake in the decree is due to 
omission of the Court to amend the plaint 
by substituting the legal representatives of 
the deceased on record, the decree and all 
subsequent orders were discharged, and the 
plaint was ordered to be amended and the 
suit tried de novo. 16 C L J 571=16 ! C 58. 

— A decree in conformity with judgment 
cannot be amended by adding the words 
“with interest ” without at the same time j 
amending the judgment to that effect. 1 1 i 

IC 896 i 

— Where a decree of lower Court is 
affirmed in appeal the decree can be amended 
only if there is variance between the judg- 
ment of the appellate Court and its decree. 

16 A L J 451=46 I C 376 

( 5 ) Appeal, revision and review. 

( 1) Afpeah 

— Where a decree is amended appeal lies 
from amended decree alone even if it attacks 
on original decree. A I B 1931 Cal 576 = 35 
OWN 25l = Incl Kul (1931) Cal 699 = 133 

I C 571. 

—No appeal lies against order amending 
decree nor can order directing amendment 
be challenged in appeal against amended 
decree. Ind Bui (1929) Lah 14= 120 I C 174 
(Lah) See also— A I B 1927 Lah 68 = 08 I C 
863; A I B 1926 Lah. 664 = 97 I C 66; A I R 
1923 Lah 147 = 31 J C 679. 1 IT P L B ( H C ) 

70 = 54 ! C 387. 

—Application challenging whole system 
of calculation adopted by Court. No allega- 
tion that there was any arithmetical or clerical 
mistake — Court purporting to act under s, 
152— Order is really under 0 XLVIl and 
not under s 152 and so is appealable. 3 Lah 
L J 341 = 4 U P L B (Lah) 54 = 66 I C 992. 

See also A I B 1921 Lah 250. 

(2 ) Rivision, 

—Order amending a decree is not appeable 
but subject to revision, A W N 1885 256. 
See also 1 M L J 45; 24 P R (1911) = 10 I C 
850 = 56 P W R 1911 = 186 P L B 1911, but 
see A W N 1891 35, 16 M 424 7 A 411 = A W N 
1885, 88 C Mahmood, J Contra). 


C. P. C. (1968) S. 152 {Contil) 

( 5 ) Appeal, revision and review— (CVmtd) 

( 2 ) Ulm\m—(€oncld) 

— Mortgage suit — Wrong deseription of 
mortgaged properly in tdaint— Prelindriary 
and final decrees -“Amendment refused^ by 
Trial Court- Discretion improperly exercised 
— High CJourt can interfere. A i E 1933 0,228. 

— S. 152 applies both to judgmeutB and 
decrees. An order refusing to make correction 
is revisable. A I E 1929 Lah 406. 

—Where Court wrongly declines to amend 
decree, it is failure to exercise jurisdiction 
vesied in the Court, and the High Court can 
interfere in revision under s. 44 Futijab 
Courts Act. A I R 1929 I.ah 664 = 3(^ P L B 
363 = Ind Rul (1929) Luh 414=1 15 I C 542. See 

also 37 All 323 = 13 A L J 449 = 29 1 C 50 

— The Chief Court will not interfere in 
revision with an order of the lower court 
refusing to amend a decree on the ground of 
the application being naade long after the 
passing of decree. 7 P L B 1915 = 32 F W R 
1915 =27 1C 639. 

— Where District Munsif when shorthand 
transcription reached him entirely changed 
the effect of what he dictated in open Court 
the revision was held incompetent. AIR 
1923 Mad (363 = 18 L W 105 = (1923) M W N 

354 = 72 ! C 688. 

i S ) Emnew,. r , . 

— Order amending decree without giving 
opportunity to party agaiiist whom aniend- 
merifc was to operate to show cause against it 
is open to review. AIR 1920 All 384 = 48 
A 281 = 24 A L J 26G = 94 I C 877. 

—Where in a petition for amendment of 
the decree, the judgment is also attacked the 
petition is in effect a petition for review as 
well as a petition for the amendment of the 
decree.5 PatL J 253=lPatL T 219=58 I C 510. 

( 6 ) Ameiidraefit and limltatioa. 

—The order allowing an aniendmeni of a 
decree under S 152 C P 0 is an “order*’ and 
not a “decree”. Thei*efore an application to 
set aside the same is not governed by Art. 
164 but by Art. 181, Bch. I,Liinllafion Act. A 
L B 1933 R 328=A 1 R 1933 R 264=145 I C 823. 


—Where lower Court rejects an applica- ( 7 ) “At any time ” 

tion for amendment of decree, the Chief 

Court can interferee in revision AIR 1931 — There is no lirnitation for an aprdicatioo 

Qqdb 422 = 8 0 W N 1121 = Ind Rul ( 1931 ) to amend the decree. 10 M 51. Ree also 12 P 

QpiJh 417 = >34 1 C 1009, ' B 1807 = 31 C 75?. 
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c. p. c.imn) s. m {(Jtmfd) 

( 7 ) “At any fmm''- -(( dmid.) 

--Misiake in luwtu’ (Jojirt/’s dec.rce dis- 
co nj red only after dc.c.ision in appeal — Appli* 
catiofi for aiuendnjeiit liled Appellate 
Coiiri should fioL he disniissed merely 
l>e«.!r‘uiHe niisiake was iH>i hroiiglit io notice 
when appeal was iieard. A I E lOiO Afad H30 
=(1929) MW N 729 rind Ilnl (1930) Mad 

499 =123 I C 35S, 

—Although there is no liraifcaiion for a 
case under s. 152 no anus iidmeut should be 
allowed whore laches may disentitle a purty 
; to relief. A. I il 192^ Nag 149 = 199 I C 727. 

—Correction involving payment of larger 
amount should not be allowed long after 
satisfaction was. recorded AIR 192() Mad 616 
=(1926) M W N 180=59 M L J 655=94 i C 4S3. 

—Court is not bound to grant application 
for amendment in every case Court can 
dismiss application filed 3 years after full 
satisfaction of mortgage decree. Per Dankk 
J — Court cannot entertain application under 
s. 152 where mono? decree is finally satisfied 
and discharged. A*'! R 1925 All 656= 23 A L 
J 518=L R 6 A 423 Civ = 88 I C 396. 

—Error may be amended though 20 years 
old. A I R 1924 Oudh 408 = 78 I C 96 = i i 0 
LJ 227 = 80 I C 833. 

—Decree against the legal representative 
of the deceased defendant mak'aig him 
personally liable is not competent to a Court 
io direct when the attention of the Court is 
drawn to the error, although at a rather late 
stage, the mistake can be remedied A I E 
1923 Bom 414=80 I C 180. 

—No lapse of time would disentitle the 
Court to make correction under s. 152. A I 
192 Cal 895 = 28 G W N 873 = 80 I C 55. 

— Errors in judgments and decrees can be 
corrected at any moment. AIR U21 Oudh 
190=8 0 L J 416=66 I C 693 

—An order under S. 152 can be made In 
■ the suit itself. 16 C L J 517 = 15 ! C TI9. 

' —Obvious slip or mistake— Application, 
for amendment, when lies ^ .13 I C 113. 

— Decree— Error in— Amendment of, in 
execution— No prejudice. 16 A L J 262 = 44 

■ . ■ J C098 

—Court can amend a record even after 
an appeal is brought. AIR 1924 Pat 528 = 
2 Pai L R Civ. 6 = 5 P L T 588 = 78 I C 794. 
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C. P. C. (1908) s. 152 (Coficld) 
j , ( 8 ) Compromise decree— Amendmewt ill case of. 

—Order of Court recording Compromise, 
but failing to give eifect to compromise, 
owing to negligence, can be corrected fey 
Court under s. ' 152 13 P D T 576 :: AI R 
1932 F 321 ( 322-3 ) = I E 1932 P 284=139 
I C 903 = ADR 1932 P '734, ■ see also 21 

' IC"II5'. 

— Where a provision for a personal decree 
was improperly added in a compromise 
decree; Held, that the Court had power 
under s. 152, 0 P C to amend the decree by 
scoring out the clause providing for a per- 
'Bonal decree. A I E 1931 Oudh 422 = 8 0 W 
N 1121 = Ind Bui (1931) Oudh 417 = 134 

1C 1009. 

—Consent decree cannot be amended 
without consent, A I R 1931 Cal 51 = Ind 
Eul (1931) Cal 427 = 57 C 1143 = 130 ! C 907. 

— Compromise decree— Judgment-debtor 
applying for amendment under s i52-Decree 
•holder cannot plead that compromise was 
obtained by fraud. A I R 1929 Lah 400. 

—Application to amend consent decree on 
the ground of fraud is outside s 1 .j 2, A I R 
1929 Cal 470 = 33 C W N 883=Ind Rul (1930) 
Cal 461 = 124 I C 525. 

—Where suit is compromised in appeal 
but the judgment omitted certain terms of 
compromise, Court would pass an order 
correcting the omissioo under s. 152 AIR 
1928 Dah 352 = 9 Lah. 176 = 30 P L E 135 = 
Ind Rul ( 1929 ) Lah 849 = 119 I C 257. 

—According to the compromise arrived at 
by the isarties to a suit, the plamtiff was to 
be granted a decree realizable from the assets 
of a deceased person in the hands of A But 
the Court in passing the decree made A 
personally liable if the decree could not be 
realized from the assess Held, obiter that 
the error was due to accidental slip and 
the (lourt itself could have corrected it 
under s. 152, AIR 1929 Lah 254 = Ind Rul 
( 1929 } Lah 562 = I !6 I C 706. 


—Under compromise terminating suit 
for partnership accounts, 8 was held entitled 
to a three annas share in the partnership 
and it was further agreed that another sharer 
should transact business of the firm, balance 
accounts and render them when asked. In 
the decree that foil wed it was ordered and 
declared' in terms of compromise that B was 
entitled to three annas share in the property 
belonging to the firm S sought to execute 
the decree praying that he should be put in 
joint possession of his share and if the 
decree be considered as not embodying 
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-C. P. C.(I908) S. m(Qo7itd) 

(8) Compromise decree— -Amendment incase 

of— fC'owckO 

terms of contract it should be amended 
under s 152 No appeal against the decree 
[ was filed, nor any application for review 
made wiihin time. Held^ that the decree was 
tn accordiance with the terms of the compro- 
mise But even supposing that the decree 
was faulty as not being according to the 
terms of the compromise, it could not now 
be amended, as time for such amendment 
as to make it capable of execution had 
passed by. A I R 1929 Nag. 34 = Ind Rul 
( 1929 ) Nag. 97 =115 1C 161. 

^Consent decree— No power to vary, 
when there is no difference between compro- 
mise petition and decree. 36 I C 239. 

( 9 ) Court by which amendment can be made- 

—Lower Court can cure mistake in spite 
of appeal by parties. AIR 1924 All 127 = 

74 I c m, 

—But after confirmation of lower Court’s 
decree in appeal^ jurisdiction of that Court 
to amend decree ceases. A I R 1929 Mud 
830 = (1929) M W N 729 = Ind Rul (193U) 
Mad 499=123 1 C 355; see also 4 U B R I = 63 
I C 799; and AIR 1921 All 130 = 19 A L J 
375=62 I C 910; and 22 M 293; and 6 C L J 542; 
and to A 51; and 32 P R 1896; and 59 P R 
1900; and 182 P L R 1905 = 74 P R 1905; and 
55 i C 305; and 31 M L J 438 = 35 I C 891; 
and 28 I C 586; and 45 1 C 246; and 42 I C 970; 
and lOM L J 2l6;and II A 267, F B; and 11 
C L J 159 = 5 Ind Cas 261 ; and 6 C P L R 142; 
and 5 1 C 723. So also where Lower Court’s 
decree is superseded by that of Appellate 
Court. A I R 1921 UB5 = 4tJBR 1=66 

1C 799. 

—Where an appeal is dismissed for 
default, the dismissal does not amount to a 
confirmation of the decree appealed from 
and. that decree continues to be the final 
decree in the case, so that an application 
for amendment of the decree in such a case 
must be made to the Court which passed the 

decree appealed from and not to the Court 
which dismissed the appeal. 43 | C 360, 


C. P. C. (1908) S. 152 (Co^iifcl) 

( 9 ) Court by which ameudmesif can be , 

■ : MUit—-((Jontd) 

—The dismissal of an appeal on the 
ground that no appeal lay cannot be re- 
garded as confirming the decree of the lower 
court or as a decree which supersedes the 
decree of that Court, and the lower Court 
has the power to amend its decree. 16 

I C 933. 

—Privy Council substantially altering 
decree of lower Appellate Court and resto- 
ring that‘Of lower Court — Clerical error can 
only be corrected by His Majesty in Gouneil. 
A I R 1930 Nag 138=Ind Rul (1930) Mad 63= 

, 12© I C 735. ' 

—Court in s. 152' does not mean presiding 
Judge but the Court whoever may be the 
■ presiding officer. 2 Pat L T 296 =,.63 I C 84©. 

— The Code itself makes a distinction 
between cases where an appeal is d’mnlsmd 
summarily under 0. 41, r. 11 (1), and cases 
where the appellate Court, after hearing 
the parties, affirms, varies or reverses the 
decree appealed from (contrast the language 
off) 41, r. 11, with that of 0. 4L r. 32). 
Where an appeal is dismissed under 0. 41, r 
1 1, it leaves the decree of the lower Court 
untouched aitd the decree remairis the decree 
of the lower Court. IIP 409 = 13 F L T 4H4 
= 138 T C 903 = A T R 1932 P 238 = I E 1932 
P 193 = A I R 1932 P 667. 

—High Court decree affirmed on a]>pea! 
to PC-Amendmeiit of-IIigh Court-Power 
of — Court-fee on memo of appeal to High 
Court paid by opposite party inchidcf! twice 
in High Court decree and mistake discovered 
in procedings in High Court for execution 
of decree— Amendment of decree by correc- 
tion of error— Power of— High Court has, 

36 C W N 665 

—Where it was objected in a revision 
petition filed against an order of the Court 
below amending its decree that the decree of 
the Court below having been affirmed on 
appeal by the High Court the amendment 
sought must be of the decree of the High 
Court and not of that of the Court below the 
revision petition was treated as an applica- 
tion made to the High Court for the amend- 
ment of its own decree to obviate the 
objection urged. 54 A 490 ( 494 ) = 1932 A L 
J 272 = 136 I C 817 = I E 1932 A 237 = A I 
R 1932 A 337 c A L R If J2' A 716. 
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C. ¥ C. (1908) S. m fOoM) 

( 9 ) Court 'by wiilch ameiicliiieiit can be ' 

— A suit was decreed In part. An appeal 
by plaintiff against tliat portion of the decree 
which dismissed the suit in part was djsoiissed 
/Md that an application by the plaintiff to 
amend the decree to bring it in conformity 
with the judgment should ho made to the 
trial Court iriasmindt as it rcIateM to a matter 
which was outside the scope of the ap})eal 

. 57 rciio. 

— It is open to the succcssior in office of 
a judge to rectify an accidental error the 
judgment of bis predecessor, jf the Judge 
declines to do the High Court might interest 
in revision* 18 A L J 501 r 55,1 C 06S =: 2 
U R(A!I) 195 

— A Court has jurisdiction to correct any 
clerical error or accidental slip occurring in 
its own order liot withstanding the pendency 
of an appeal there form in a superior court* 
The proper Court to correct clerical errors 
in a decree or order is the Court in which 
the errors were made and not the Court 
wherein at the time of the prayer for 
amendment an appeal from the decree or 
order is pending. 7 L W 8 = 44 ! C 248* 

— An error in its final decree copied from 
High Court’s preliminary decree cannot be 
amended by District Court. 3 1 I C 320. 

—Erroneous order— Single Jiige of High 
Court— No power to set aside order ^ ' of 
predecessor except on application for review, 
see. 44 Cal 2<S = 38 I C 584. 


— Decree, Aniendinent of — Bmall Cause 
decree — Application to be made t Small 
(vausc Court and not H igh Court whether 
latter refuses to interfeie in revision, see 
1 Lah 342 = 58 I C 530. 

(11 )' ‘‘May'’ 

—Correction of error is discretionary- 
party has no right to claim it. A J R 1*925 
AIli87 =47 A 44 = L 11 5 A 75.3' Civ =82 

. 1C iOlo. 

—A Court i^? not bound, on an application 
under S 152 CPC to correct its decree. 
It has a discretion to make amendment or 
not ADR 1933 0 597 (598) = A I E 1933 
O 425 = to 0 W N 988. 

—There is no right in any party to have 
a clerical or arithmetical mistake corrected; 
the matter is left to the discretion of the 
Court and the discretion has to be exercised 
In view of the peculiar facts of each case 
ADR 10B3 0 410 = A I R 1933 0 466 = 146 
I C 310 = 10 0^ W N 884. 


522 

C. P. C. (i908)S. m iCondd) 

■( 14 ) Practice and procedure. 

—.Decree — Amendment of — Appeal .pen- 
ding— Copy of amended decree to be attached,' 
to memo of appeal, see 43 I C 772. 

■■ —It is-'.operv to an appellant, in an appeal 
against the final decree in, a partition* suit, 
to question the correctness of the prelimi- 
nary order or decree for partition, when no 
'appeal' was ■ preferred 'against ' such order 
within the time allowed by law. 10 

Bom L i 514. 

( 15 ) Miscelfaiteoiis cases. 

—Scope of Court’s power to add to or 
alter judgment— Extension of time fixed in 
the decree. 19 I C 347. 

—Plaintiff dying duri ng pende ncy of 
appeal from interlocutory order— Legal 

representative brought on record— Appeal 
disposed of— Legal representative carrying 
on suit— Decree drawn up against orgina! 
plaintiff. No joinder of the legal representa- 
tive was necessary in the suit before decree 
was passed, as the Court could have brought 
it in conformity' "with the appellate decree 
whiclt conlained the names of the legal 
representatives of the plaintiff, A I R 1930 
Bind 96 = Ind Bui ( 1930 ) Bind 20 = 120 

I Cil5. 

—A decree ordered and declared that S 
was entitled to three annas share in the 
property belonging to the firm. S sought to 
execute the decree praying that he should 
be put in joint possession of his share and if 
the decree were considered as not embodying 
terms of contract it should bo amended 
under S- 152 No appeal again.st the decree 
was fieled, nor any application for review 
madn within time. Held, that the decree 
was only declaratory and could not there- 
fore, be executed. AIR 1929 Nag 34 = 115 

1C 141. 

—The Board has jurisdiction to recoin- 
Cend the alteration of a former Order is; 
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C f. C."(i9{l8) S. 152— (Co«/c/) 

( 15 ) Mkellaneous cases— ■ 

moiincil on the ground that by luadvertonce 
it does no i give effect to the intention of 
the Board as expressed in their Judgment. 
8ii(;h a Jurisdiction was exercised in order 
not to7,defeat ^tlie manifest rights of the 
defendant which were intended to be effec” 
tuated by the former decision of the Board. 
A-T R 1031 P C 104>35 C.W.NibSB = (1931) 
M W N 620 r Ind Rul (1931; P € 117 (P C)c: 

UMC309. 


C. P. C. (1908) S- 153 

—See Under OP C06 r. 17. 

— S. 153 has no application where an 
order is passed dismissing an application 
under 0, IX r 13 for default as the dismissal 
order is not an error of defect in the 
proceedings, though it may be an erroneous 
order as made on the merits. A I R 1022 
Pat 121 = ( 1922 ) Pat 5. 

—A clerical error in the plaint about 
description of property can be.’.corrected by 
the High Court even after decree is passed 
in whatever subsequent record it is repeated 
by mistake. 14 L W 445 = 62 I C 652. 

—Party should not be punished for 
inapt procedure when its right is clear, and 
there can be no misunderstanding, surprise 
or prejudice to the other side. Where 
parties, and the Court, have understood real 
meaning of application it ought to be 
amended in suitable from. A I R 1921 All 
321=19 A L J 549=63 I C 148. 

—Rules of Courts are only provisions 
intended to secure the proper administration 
of justice and they should therefore be 
subordinate to that purpose so that full 
powers of amendment must be enjoyedfand 
should be always exercised liberally but 
none-the-less one distinct cause of action 
cannot be substituted for another, nor can 
the subject-matter of the suit be changed by 
amendment. AIR 1922 P C 249 = 24 Bom 
L R 682 = 30 M L T 28 = 48 I A 214 = 48 C 
832 = 4 U B R 30=( 1921 ) M W N 396 (P 0) 

= 63 I C 914. 
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C. P. C{i9CIS)S. I5J (Vonid) 

— Notice by C'oiiri should be given io 
judgment debtor of the auction' purchaser’s 
appli<;a.tion to amend a sale ccrtiflcale, which 
i.s a solemn:- document and could not easily 
be impugned, and it is acting with material 
irregularity if such notice is not given. A 1 
R 1922 Mad 63 = ( 1922 ) M W N 130 = 16 L 
W 760 = 65 1 C 731. 

—Where a mistake as to description of 
village in which muitgage property is situate 
is found in appeal the Appellate Court should 
allow amendment of plaint to ' rectify the 
■ mistake. A I R 1922 All 81 = 20 A L J 159 
= LR3 A115 = 66iC2§8. 

■ —An amendment asked for, before any 
prejudice could have arisen and which would 
raise no new question of limitation should 
: be allowed A I R 1922 Mad 417 = 43 M. L J 
184 = 16 L W 178 .= ( 1922 ) M W N 514 = 3! 
M, L T ( H C ) 135 = 70 ! C 743. But see 21 
I G 609 = 1913 M W N 1003 = 14 M L T 513. 

— Where the respondent was dead before 
presentation of appeal and the appellant 
applied to substitute the names of his legal 
representatives. Hdd, thud, the application 
could not be pustained I'he jn-uper course 
was for appellant to file another appeal 
against the legal represeniaiites and to have 
the delay excused. A I E 1924 Mad 56 = 18 

L W 54 = ( 1923 ) M W N 408 = 45 M L J 

231 = 75 1C 739. 

— Where the respondent was .found to 
have died before the presentation of appeal 
and an application was made to substitiiie 
the names of his legal representatives FfekL 
that an appeal against a person who has 
ceased to exist cannot be presentd aiid that 
another appeal should be hied aiid that 
appellant should have the delay excused. 
AIR 1924 Mad 56 = 45 M L J 231 = 18 L W* 
54 = { 1923 ) M W N 408 = 75 I C 739. 

— Original Court can allow amendment of 
pleading during pendency of the suit, but 
not after a decree is passed and has become' 
final AIR 1924 Bom 166 = 25 Bom L R 
888 = 77 1 C 171. 
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. —Any defect or error in any proceeding 
in suit can be auioiided An application not 
signed by ibe parties, tliougb it ought to 
have been shoulil be allowed to be signed 
by way of amendment. A I B 1924 Al! 804 r 
li E 5 A 505 Civ =: 82 I C 65. 

--It is an abuse of the process of Court 
to overvalue a suit to get round a previous 
decision and the plaint should be returned 
for presentation to proper Court. AIR 1925 
All 142 = L li 6 A 709 Civ = 83, 1 C I. 

—Pending the decision of appeal from it 
the decree of the trial Court remains in 
force and can be amended by the Court 
passing it. I’he jurisdiction of the Trial Court 
to interfere with the decree ceases only 
%vhen decree is passed in appeal. AIR 1926 
All 304 r 48 A 224r24 A L J 149=92 I C 264 ' 

—The filing of an appeal is inc luded in 
the term “ any proceeding ” A I R 1930 All 
IBi = Ind Rul ( 1930 ) All 440 = 123 I C 824. 

—A owed money to B and B to C. A paid 
certain sum to 0 on behalf of B with Ms 
authorty and C gave credit for the amount 
to B and gave A a letter of indemnity against 
losses. The letter was discharged by B; 
arbitration was held to settle account 
between B and C after giving B credit for 
sum paid by A. B subsequently sued A for 
his debt and and on arbitration A had to pay 
the amount paid to C the arbitrator having 
failed to give A credit for it A then sued 
C, Held that the suit is entirely misconceived 
and subsequeni amendment of plaint should 
not be allowed. A I R 1920 P C 121. 

—Where an appeal is presented against a 
person who was dead at the date of presenta- 
tion the cause title may be amended or the 
appeal memo may be returned for amend- 
ments and re- presentation. Aithogh appeal 
may bo incompetent the Court dealing with 
it is acting in a proceeding in a suit and has 
full power to direct amendment of the memo 
of appeal A I R 1025 Mad 1210 = 49 M L J 
590= 49 M 18= 23 L W 418. Overruling 1924 

Mad 56 


—Amendment— Judgment and decree — 
Mo difference, betwen— Mo power amend 
though error apparent on the face of jiidg- ; 
meat— Remedy by review or appeal. See 3 
L.W'499=34 I C 787. 

—Amendment of pleadings-Power of 
court-Fractice see. '27 M L J 25=24 I C I9S. 

— The courts are allowed by the CPC 
ample power to ameruf, and the High Court 
is slow to interfere with their exercise of 
discretion, but no Court has power to allow 
a new cause of action to be introduced into 
a plaint after the cause of action has become 
barred by limitation. Where the amendment 
amounts to a mere correction of the des' 
cription of the property, the amendment is 
within the power of the court to make and 
when so made limitation must be reckoned 
as from the date of presentation of the 
plaint, 33 A 616 = 8 A L J 636 = !0 I C 476. 

—After the decree of the Original Court 
has merged in the decree of the Appellate 
Court the only Court which is competent to 
entertain an application for amendment of 
the decree is the Court of appeal. 16 C L J 
,, '432^17 eWN 133=1210 669. 

—If one of the plaintiffs is wrongfully 
deseribed in the plaint as a minor and h is 
noli himself signed and verified the plaint, 
he is not on the account to be considered not 
a party. Want of signature and verification 
does not entail the rejection of the plaint as 
such verification and signature can be 
siijiplied at any stage of the proceedings. 
The plaintiff who has not signed or verified 
cannot be considered to be a new party when 
he signs or verifies the plaint, so as to attract 
the application of ^S. 22 of the Limitation 
Act. 17 1 C 580=25 M L J 174=( 1 9 1 2) M W N 1 207. 

—Amendment of execution petition — 
Attachment ceasing on dismissal of execu- 
tion application. Subsequent application 
only for sale defective— Defect, if can bs 
cured, see 23 I C 883* 
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C. P. € (1908) S. 15 J (Qontd) 

—Amendment of proceedings in suit for 
ends of justice -Power of, not confined to 
power under S. 152 but exercisable under. 
Ss. 151 and 153, See (932 A L J 784. 

—Amendment of executiDn application 
on appeal Bee 38 Mad 677 = 15 M L T 232 = 

23 I C 515. 

— EelchlojX' the merits, that the learned 
MuusifE did not exercise his authority which 
he was bound to exercise in view of S. 153 
OP C Ss. 152 and 153 are very salutary 
provisions of law and are meant to invest the 
Courts with authority to see that the object 
for which the Court exists is carried out 
and that the merest technicality may not be 
allowed to stand in the way of substantial 
justice ALB 1933 A 121 (122; = 55 A 216 = 
A I E 1933 A 295 = 145 I C 437 = I B 6 A 
106r|933 AL J no 


C. P. C. ( 1908 ) S. 154 

— B. 154 means that nothing should pre- 
judicially ajffect any present right of appeal 
It can have no bearing on the powers of an 
appellate court in dealing with appeals 
before it. 9(0815. 

—The new CPC does not deprive a 
litigant of the right of appeal which he had 
under the old Code, even if the right could 
not be exercised immediately on the 
introduction of the new Code. The right of 
appeal to a superior tribunal which belongs 
to a suitor as of right is a very diJ^erent 
thing from matters relating to procedure. 9 
M L T 259 r 21 M L J 631=9 I 0 937 = (191 I j 

1 M W N 143 

—“Present right of appeal” can mean 
only a right existing on 1st January 1909 to 
appeal against a particular order passed 
under the -former Code and subsisting on 
that date. In an application to set aside an 
execution sale tqr frapd upder t}ie old Code 


“528 

C. C. (1908^ S. 154 iConki) 

both the Original an Appellate orders where 
made under the new Code: field that tho 
right of second Appeal did not exist in the 
case 14 I C 53. 

—The w^ords “ any present right of 
appeal ” in S. 154 of Act V of 1908, mean a 
right of appeal in esse and not in passe i e, a 
right of appeal which had actually come irdo 
existence and was capalde of being exercised 
by the aggrieved party at Ihe commenccinent 
of the new statute Where in a suit ijistituted 
before the coming into force of the new C F 
Code an order of remand Js passed after the 
new Code has come into force, the riglit of 
appeal against the order is regulated by the 
new and not by the old Code. 15 I 0 725 = i 
P li 1913 = 84 P W B 1912 r 156 P W R 1912. 

— Express saving or pending rights of 
appeal do not imply rei>eal of other vested 
rights. It is unsafe to apply the maxim 
'"expressio uniius est exclnsu in such 

cases AIR 1921 Mad 126x13 L W 37={1921) 
M W N !8l = 61 I C 971 


C P. C.{ 1908 )S 155, 156 & 157 

— S. 157 is an enabling and not a repealing 
section The rules made by the local (Govern” 
mcnt under jS. 269 of the old Code are in 
force" until superseded 'by rules niade by 
the High; Court by*S. 128 ( 2 ) ( b ).of the 
now Code even .though' the former are 
inconsistent with* tho orders in the.Bclieciule. 
The words in “ so far as they are inconsis- 
tent with this Code ” doiiiot include incon- 
sistency with the orders in Sch. 1 of the 
Code. 24 M L J 637 = 20 I C 775 = 37^1ad 

17 (P B). 

—The term “ rules made ” mean rules 
made by the proper authority having juris- 
diction. Rules under old Code which were 
then nlira rives tiro, not valid because timy 
could be made under the new Code 29 M Ij 
J im = 31 I m, 
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THB FIRST SCHFDULB | 
0 RBI:R 1 I 

la ,Hult \ 

\ 

Htffiupsk. ■ I 

( 1 ) and scojib ut: \ \h^ 

5-ult^. I 

( 2 ) AppeuL ;■ ; 

( )i ) l^»«n;uiud;tr. 

( 4 ) I 

( 5 ) l‘'*uvjR'n stating. 

((]) PV>rfeiiur«. { 

(7) II ifitiii Widows, Huits 

( 8 ) Idol. : j 

( tl ) Joint IniorHMl, | 

(10) Joint family. i 

(It) Kufnaviui. 

(12) fifeSHae* , ■ I 

(Id) Mor%agea. ^ | 

(14) Otiicial AsKi«,oiae. j 

(lo) Partition. i 

(IG) ■' Parinersliift,": ' 'i 

(17) ' Keoaivar.' : ■ , ; , j 

(18) Bent. ! 

(10) Third pcsrHon. * | 

'(20); Beversionars.' ■ ■ ! 

(*il) Trurttaes. 

('iB) Other canes. 

— ( 1 ) General Principles and Scope of the 
rule: — 'PIuh ride has been ^ re-drafted and 
broii^dit directly into line witli O. li>. i\ 1 of 
the English llules, as altered in 180G. li . 
upidias to High Court and l^rov. 8m. Cause ' 
Court, Under the General (Jlaoses Act 1807 
H, B (;*»0) “person” imOmles any' irompany or i 
assm-Jation or body of imlividuais whetUer : 
inccu'poraied or not. 'Phe rule should not 
be read as though all members of a <Nuiunii- | 
nily must be joined as plOs: 24 C 385. • 

— Thi) plaiutill‘’s causes of action may 
now be separate and distinct so long a.s tliey ■ 
out of tJiP. same ar.l or iramactUm or the 
same series of iramaetlori alleged and there is ^ 
a coii.mou (luestioii of law or fact to be deei- I 
(led. see 7B I C 71 = A I R 1921 Pat 4! I. ! 

— Ail the persons interested in a suit are 
uecessary parties thereto, but if the parties 
are oniiUed to lie impleaded they will have 
no defence whatever. It is not absolutely 
necessary to join them by amending the plaint ; 
and thus delay the disposal of the suit. 42 I C ' 

92. , 

— Where addition of another plaintilf is 
necessary for the maintefianee of a suit, )>oih 
could remain as plaintiff hut on undersianding 
that second plaintiff had no case if first plain- 
tiff succeeded. A I B 1021 Nag. 0=4 N L J 

o8r41 iC G9. 


C. P. C. 0 . i f. I ( Contd ) 

( S ) GeneralPriiiciples and Scope of t!ie 

Pule— (CowAlJ 

—Where sacofid phiiniiff was joined 
merely as a safeguard, the suit is a eood une. 

-4 N L J 58 =61 1 C 419. 

— A.s to distirictiou between proper and 
ncct^Hsary parties see 17 I C 921. Person remo- 
iejy or imlircctly iutrircskut is not u necessary 
; 17 I C 91 1 sfio also 59 I C 29’i 

--Persons with derivative interest are noi 
enlitied to be uKiuudaicd in a ctecreeiu favour 
of fjcrson havingthe real title, inerely because 
iulded as tai-pltrs. :t<) C W N 5(1 = i!2 i. W Bu4 
r 2G F h E 524=2:t A i, J G4:l r 52 I A 21 1 = 
1025 M W. N.5B4 r f>t» AI Ij J 1 18 = R8 i C lim 
r A. 'I B 1025 P (1 H;8 = 6 I, 181 

— «8ui t for specific pm foirnauce--Persorj 
in possession clftiinirig under anterior agrec' 
merit for sala is a necessary and proper part y, 

■ ■ 44 I C Ml. 

— Heirs in possesHiou are the only iiece- 
ssary parties in a suit for rent for the pcrioit 
that they were in possession and not the other 
heirs of the te riant : GB 1 (* 040 = 48 C 518. 

—A suit is not bad for misjoinder wherein 
right to relief claimed arises out of the same 
transaction though allege*! fco exist in first or 
i second set of i»lff's in the alternative : 1012 
]Vr W N BIG = IG L W 18G = 4B M L J 277 = 

> 70 r. (3G84 = A 1 K 1922 M 174. 

I — -A sued B and made C a party defendant, 

i The trial Court found that the rigid to sue 
vested- only in 0 who was l.hor(d‘uro, n a<ie a, 
plaintiff. The obj<*‘’l'i<m was iliat the suit 
not being Institutcil by .1 through /fumi jido 
mistake, 6' could not be unule plain 11 ff uiuler 
snb-r. (1), of r. 10. He.tif that C ctudd be 
joined as <'<i*|>laintiff under r. 1, u i, as a 
person in whom the right to the relief wiudd 
lie in the alte.rnative, and judgment may br 
given either for A or (I wiioeveris fiuiud 
entitled to relmf under O I r. 4, A 1, ft 1927 
Oudh 484: r I I jiick ( las 54G = 105 I C 471. 

— Foil a person who has no interest in the 
subject-matter of a suit aiub tlierefore, no 
cause of action to institute the suit, cannot 
bring a suit and afterwards, in oivlci* to giv*t 
himself a cause of action add the name of 
some iierson in whom a right of action e.s'isfs. 

It IiKl. Cas'221. 

— Where one of two co-prouiisee.s sues 
making the other co- defendant, the suit 
should not be dismissed, merely because the 
xdaintiff did not prove that the co-deffmdant 
refused to join as co-plaintiff. A I E 19BI 
Lah 445 = B2 F h B m = Ind llnl ( 19BI ) 
Lah m = 111 I C 871 following 26 C 409. 

— Where it is not possible i*> make a per- 
son cO”piff, the only aliernaiivc is to make 
him a co-deft : 80 f C 285 r A f R j925 0 7f, 
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C. P. c. (I I f. S ( Contd ). ! 

( I ) General Pfliidples and Scape of tlie | 

rule--(Co/^r/.0 ’ 

—It may also be that ihodt^h un<it-!i‘ 

the common law a person earmot be l>()ih a ; 
plaintiff and a defendant in the same suit j 
equity Courts allow such a contiiqp-uu\y only : 
if full iusticG ip. done to all the ■partiep, A I H ’ 
192b8ind4r«lJ!C2l4 1 

—Finally, may be noted poine of ihe rules ' 
of Practice,* namely that ihnpe persons only 
whose names appear on the rucm'd as parties 
are parties to ihe suitu ?>?* 0 W N 097 ::: L R 

19a0 C 637 = 125 1 C 861 = A ! E !930 C 263. 

— If some of the defendants iii a suit 
support wholly or partly the plaintiff’s cast% 
they must address the Court and call their 
evidence before the defendants, really opposed 
to the plaintiff’s case, commence their <*.ase. 

— The word “ plaintiff ” means every 
person asking relief anaiust another person 
10 Bora. L E 327 = 32 B 599. 

— As to tlte limits of tlie rule against 
dismissal for non>ioinder : 10 N li E 72 = 24 

I C 83L 

’ — Lastly, general provisions of the Code 
will prevail over the rules under Schedule I. 
61 M L J 90 = 1926 M AV K 341 = 95 I C 439=: 

A i R 1926 M 673. 

— ( 2 ) Appeal see under Cl, r 3, 

— Joint appeal by pltf. and deft. no. 2 from 
a suit dismissed against deft. no. 1 is allowed 
and Girl applie.s to appeals also : 75 I C 
950 - A I R 1923 i 6.18. 

-“Appeal in partition suits is not main- 
tainable irtiless all the interested pt3rsons arc 
made parties thereto even if some of them do 
noi; choose to contest the ap|)eal : 91 I C 567 
= A1 R 1926 C 741. 

— In a suit (Ui behalf of estate by some of 
the executors, ail the remaining executors 
must be joined. But if in.spifec of ihe objtsc- 
lions taken to that effect by tlie (lefts, pUfs 
failed to join remaining executors both in 
suit and in appeal such addition cannot lie 
permitted in second appeal io the High 
Court : 1923 M W N 89 = 17 L W 241 = 44 M 
L J 249 = 72 I C 03 = A I R 1923 M 337. 

—Misjoinder— Order rejecting plaint — 
Legality— Appeal Ses 5 Bur 1 T 234 r 18 ! C 

181. 

( 3 ) Eenamidar 

—The fact tint henamldar Is a party to 
suit does not make the real owner parly to 
the suit A I E 1930 Cal 263 r 33 U W N 997=: 

!2S!C86i. 

( 4 ) Bjectment 

— A suit for ejectment of trespasser may 
be brought by one or more co-owner.s. 1926 
M VV N 398 = 95 T C 856 =: 24 L AV 181 r A I R 


:19fiS' 

C E C. 0. ! r. I ( Contd } 

( 4 ) Bjectiiiesit— 

1926 M 8#9; for there is na misjojnder where 
two different sets of persorss joiri logetlier 
to eject a treK|iass(u* : A i E 1919 A 790. 

---So, where a singhj propritdor maintains 
a suit in eject, merd; against a ! respin^ser, such 
a deeiHa*, thougli In favour of ene, is for tlu' 
good of all tfie pifqirietors : f i2l :: A I R 

1916 I. 545. 

*■ 'I'hai. Is io .say, }krovid<ui iluue i.s no 
denial of other co owner’s rigid, he nt*ed not 
be made a party to a suit by o{ie e.o-owiier fur 
ejectment of trespasser : 75 I C- 112 A i R 

1925 At 63. 

— Ej(K*.tnient suit f>y some eo sharers 
implea(ting (dhei’S as defts. — Co shu,rcrs defts. 
io i»e arrayed as idffs. and <h;<-ree io be 
passed. * see 43 Cal 660 (PC). 

-Hull to ejttei. defi.s. from alnunHot land 

in which one of the defts. is on field se.rvice 
and claim against whom was subsmpuudJy 
with'drawn is not bad for non- joinder : 66 

IC6. 

( 7 ) liliiilti Widows, stills against. 

- In 15 Mad 422, it wan held that accor- 
ding to the Hindu Law in Ma«lras, a rever 
sioner is etdltled io sue to establish the 
invalidity of a sahi by the widow of tlie last 
male holder, notwithstanding tliat he h*fl a 
daughter who was alive at (be date of the 
suit, but was not joined as a party. Suit for 
:u'rears of maintenance by two widows— basi.s 
of claim of each roundtsl an fhe same dta-ree 
-uniclt relief ariHiug out of the .^ame iransac 
lion— common question of fact or law in- 
vo!ved---separaie huRh not necesMary. A L E 

1933 P 128 

— 1hie Code does not give saneiiois to tluv 
joinder as ]dff‘s of rival (daiupuds. e;teh of 
whom dmiie.s the rigid to Ihe ndief of the 
other . ' 57 i C 784. 

— Opposing claimants in a suit {'annot 
join as (‘o-plffs. 38 Bom. 272=: 16 Bom. L It 

164 = 23 I C III. 

— A siI^gie suit Imought by a party his 
son ami wife for their maintemance is nt>i 
bad for misioindt*!* of pari ies and caiistss of 
action. ‘ 17 CW N 341 = 18 1C 764, 

{ 9 ) Interest 

— All creditors must be joincti in a suit, 
tinder b. 53, T F Act 2 F fi i’’ 217 =6 i\ii B J 
48=1921 F H C C 47.= 63 I C 78.S r A I E 1921 

Pat 53. 

— All living joint promisees must join in 
suit, to enforce a debt due io them undtu* s. 
45, Contract Act and a .suit biamght by any 
number less than the full mimber of joint 
promisees is misconceivod. and vvi'ongly rfui- 


iioijai’s Aii India Oonaolidated GiviMJigoiit.-: 11)11— rJ54 


]i»iO 


19011 

c. P. C. (IWS) :0.r I, r. l i Conld). 

'( f.) Joifit 

stiiiitcd, frooi the hegianin^^ A I ll 19:^8 
Bom 191 = 30 Bons B \l 1 17 r: 109 ! C 99. 

— Persons Iriviiig joint right inusi join in 
an action to assert that right and one. or two 
of them csuifioi bring a suit for the assertion 
of that right on beiialfof all without joining 
theni defciutanis A I R 1927 Ma<l 984 = 39 
ML J 442 = fOH C NO. 

— Whert; two brokers agreed on Iransaetioii 
in resffcci cd sale of Home property to receive 
one aiuia per emit, brokerage on (‘onsidera- 
tion amount and oin^ broker nbould ge.t 13 
amias share and the other three annas Hharo 
out of the lu’okorage so gained and the former 
sued the owner for his 13 annas share with- 
out joining the co-broker as a piivly Held, 
that the suit was not properly constituted 
having reganh in particular, to s. 49, Contract 
Act. I’lie broker should sue for the whole 
amount with the co broker as cO'])huntitf or 
as co-defemlant. A I K 1928 Bind 19 r|05 I C 
, ■ . . 54L 

— Joint promisees cannot split np claiin 
and sue singly for resjieciivfi share, 9’hc suit 
must be for entire dei)t and all must- join in 
it. A i li 1927 Miwl 84r5f M li J <M8 = 98 I C 

549, 

-™Huit against the iihoHrliin{.iUir for esia- 
blishing occupancy right by several plainiiifs 
each having separate cause of aetion tn Avhich 
others arc not eni.rusted cannot be main- ' 
tained. A 1 K 1929 Mad' 11-40= { 192(> )M W 
N 723 = 98'! C 46 J. 

— Suit for pndits of jeroity iand'--AU eo- 
sli.irers are nccc.ssary parties—i^llfcct <if non- 
joinder. se(j .15 I C 868 ( F B ). 

--Knit against iambjo'dai' for accounts — 
Une item of property— One, e«f sharer alone 
if can maintaif! suit- oa.'e 56 I C 761. 

- G'O sharers can join in suit under s. 1G4 

of the Agra 'reuancy Act against the lamhar- 
flar as their several rights arise out of the 
.same aofs r/:, the, failure to divide 
protits a?nong co c]i?irei\s on Ihc date on which 
ibcvarcdivi.sibir. A 1 !t 1929 .Ml hii-=(1929} 
A h J it)98 - f, It 10 A 3GI llc.v :: fd A 994= 
Ind Hul ( 1930 } All 250- 13 It |) r78 122 

I C 602. 

- 'Landlord is a neccssar\ p.n t v in a suit 
hciwi'cc lesser:; f-ei po-i:;r,;'>di()n. A f .H- 192(> 

Mudh I c I. 

— Hot it is nei'*\s?iar\ Ihat all should 
join as plainlilfs, Any one is enhtied. b> 
maintain a suit so far as lie is damndied 1.5 
C h J 225) r N f C 478. 

—Person interested in worship caji alone 
institute a suit for declaration that tlic pro- 
pertios are. r/e/od/er proiModics. A 1 R 192G Gal 
417=420 Ld 30 = 87 I C 159. 


C. P. C. { 1908 ) Or. L r. I (Contd) 

{ 9 ) Joint lnterest—(Co?fcy/ 

— In a declaratory easement suit by domi 
nant owner, servient owners other than those 
who have obstructed the exorcise of right or 
challenged it, need not be made parties; since 
no cause of action exists against them. A I E 
■ 1926 Cal 92 = 85 I C 739. 

( JO ) Joint family 

«-The karta of a joint Hindu family can 
eifeetively represent all other members of 
tlie family tljough not so described in the 
records of the case, A I E 1929 Pat 741 r 8 
Pa.t 788 = 11 P L T 237=lnd Eui ( 1930 ) Pat 

106 = l2nC 330. 

■^Other co*|^arceners arc not necessary 
parties in a suit by manager of undivided 
family on a promissory note : 23 Bom L R 
1135 = 64 10 966 = A 1 R 1922 B 281 = 46 B 

m. 

All the adult members of joint Hindu 
huiiily having been made as defendants in a 
suit the presumption is that they are mana- 
gers of themselves as well as that of minor 
members, though not so stated in the plaint 
A 1 E 1924 Ail 908 = 46 A 709 = 22 A h J 
702 = LE 5 A 480 Civ. = 79 I C 1001. 

— In a creditor's suit for manager's debt 
after his death, all the members of the joint 
Hindu family must bo made parties thereto. 

—If only some members are joined, other 
members cannot bo proceeded against in exe- 
cution, A I E 1925 Nag 288 = 8 N L J 73=89 

I C 888. 

—Member of joint Hindu family in whose 
favour a bond stands can sue alone on the 
bond. The other members if found necessary 
pariie.s can be made defendants in the case. 

AIK 1927 Lah 129 = 99 I C 565. 

— Suit by concubine and her son against 
the members of the family, for maintenance 
— Not bad for misjoinder. 26 M L J 343. 

( J2 ) lessee : lessor out of Possession. 

' - When;, a tenancy is not represented in 

its entueiy in a suit for arrears of rent decree 
against such of the tenants as are before the 
Court cannot be paHssd. 25 P W N 525 *: 62 ! C 

464. 

—Tenancy -in- G< nuinon-Une joi nt ie nani 
:u.iiiig lessee of the lands for his share oF land 
and rent by partition— whether other uwnf r*i 
necessary parties, see 19 Bom L 1 912. 

'-Whether a suit for posHessiori by land- 
lord alone against his tenants depends upon 
Uic status of tenants A 1 E 1924 Cal 977 = 

^ 79 1 C 1038. 

-—Where the pUfs. landlords in respect of 
a. portion of the house arc tenants in resimet. 
of the rest, they could sue in tlndr doubb4 
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C. P. C. ( 1908 ) Of. I, r. I (Cowed) ; C. P. C. rifOS ; Of. I, r. ! (Qoiitd) 

(12) Lessee (lessor out of Possession— (CowcZd) i ( 16 ) Partnership— (C'o/idd) 


capacity fordainagos for a nnisaiicc caused by 
a third person to "the house. 40 Bom 401 = 17 
Bom L R 1040 = 32 I C 192. 
— Huili for declaration of status as touauts 
—Under raiyats holding under plif if proper 
or neecHsary parties. see 39 I C 409, 

( 15 ) Partition 

—in a partition suit persons not having 
present interest are not liie necessary parties 
though all the shareholdorB inusibc x‘eprcseii- 
t-ed before the Court. A I K 1923 Cal 221 = 49 
Cal 1013 = 36 C L J 217 r 70 I C 687 Ses also 
23 0 C 62 = 7 O L J 158 r 56 ! C 304. 
— Pai'Ution suit—AlI interested persons 
enlitled to come in ;is pills. Wlieii aliould be 
joined as deft sec 56 I C 304. Partition suit 
“•-Interested par ii^‘s to he ioino<j r-ither as 
plifs or defts. 56 I C 304. 

— lu a suit for parti I lot I by a transferee, 
sharer vemlors are prr>per iliuugli not 
iK‘‘.'essarv paj't!f?-H. A I It 1923 Pat P>2r:{1924) 
P fl C C 272r68 I C 804. 
— 1 li I i 01 » su i t — M or tgagee of pl C f ’s. 
share— Proper parly. sec 44 Cal 28. 


in as much as the executor is sued in his 
representative capacity and if any <|ue,siion 
of his personal liability, apart from Ins 
representative liability, arises, then it is one 
arising with reference to the estate in respect 
of which he is sued as executor. The other 
I partners arc not liable to be joined as parties 
I in absence of coliusion with executor or mis- 
I conduct in not sliowing account of proHts 
i received by executor. A f K 1927 Bom 470 = 
i . ■ 29 Bom h R 937=51 'B 8tX)=:104 I C 764 . 

— Suit for dissolution of partnership- 
Person not in ]>arlncrship as member of firm 
but in suiKU'ior partnersliip with whole firm 
as otlicr partner need not be joined A I It 
1927 P C 70 = 5.3 M L J 245 = 4 O W N 401 = 
31 C W N 857 = 25 A L .1 697=(i927) M W N, 
500 r 2f) li W 265 r 39 M h T 232 (P C) r 101 

■■ I c 17.; 

— 'Vi\ suit for dissolution and ae,<*.oiiniH all 
1 In^ir.s of deceased partimr must Im lujub* 
parlies. A I R 1927 Mad 491 =52 M h d IMH 
= 25 h W 3HH = 38 M li T 214 = (I927)M W N 
574 = 100 I C 616. 

( 18 ) Rent 


(16) Parinerslup. | 

Reoeivci 'appoitdcd in a suit for dissolu- ; 
lion of parlnCrslup need not, bo joined in, a! 
suit against partiiership. M »S h R 171=60 1 C I 

■> 273. 1 

— In a suit ftn- damages hy the real ownm* | 
against the credit<n* of an insolvent at whoso > 
instance the Receiver took possession of the, j 
property as belonging to th.e insoirprO., and j 
an objeetion was restored lo the real owner, i 
.ReL*ei''er is not a necessary {rartv, 43 A 152= : 
3 U P ,L U (All) 42 = 19 A .U j' 277 ~ 60 I C ] 


-• 'rhe oilmr CO -sharers are not ncccissary 
parlies in suit, for assessmeni nmi. A I H 
1929 Cal 90=32 C W N 1238 = Imi R»I f ltf29 ) 
Cal 374=115 I C 518 
-- Person ailcging fo be iransferco ff om 
CO sliarcr landlord but noli so recogni/.mi by 
phuni iffs-proprietor.s <'annot be joined 
againsi, plaintiff’s wish. A I ll 192*i PathPf r 
7 P bT 602 rf7 !C6f2. 

I n ,a suit on rc.jd note |.o Jn>j/rd>fr plain 
I iff, junior me,nibcrs are md. tin* m'^ e .sarr 
paitie.,;. A I JU922 Ihnn 354 = 24 Boju U 
H26 r 46 B 1022 = K| | C 508. 


821. 

—All liiembers of firiu me proper parties 
to suit on the pro-iiole—Effect of retirement 
of one, 15 i C 380. 

-In a suit for dissiduiion of partner, ship 
al! the represen la lives ot the deceased pariucr 
mud ho nnn.le parties : 33 I C 564. 

— 1 ) o nu !M 1 i } ra rl i le r i s no 1 a n ecessar.v party 
ill a suit hv ihe, linu on ai’.ontvaei ; 1915 51 W 
TS' 864 = 31 lC9f3. 

» - In respect of cause of uef ion whieji has 
a<'enieil lo all jointly, all partners of a firm or 
pi'omisoes must bo made'pariies to the suit 
A 1 11 192.5 Sind (HI .-r 17 S h R 324 .= 79 I C 
9H. ahio A 1 H 1923 iRad 85 = 16 b W 527 
=.68 I C'9j!7, ami A ! R 1922 Sind i;r=15 H L 
11 152 = 65 1 0 76. 

—An administration suit in ros|)ect of 
the properly of the docea.sed can be joined to 
a <4aim for acwunls of Mm partnor.ship of 
t]ic deceased with the executor, and .strangers, ! 


wV rnnl, dc<'n‘e, againsf some of Hn*. ho| 
i der.H of a holding can Isi »dd,ained wilhouf 
j impleading every holder and so an or 
: rent deiu’oe c.an be set aside rh again.st Home 
I dcfemiaiits and remain a perfectly gnswl 
; de<*.rc,<', against Mu'. td-hers. A 1 R 1928 Cal .‘197 
1 = 32 C \V N 597 = Iml Rnl ( 1929 ) Cal 446 .= 
; 'II6ICI58 

! -yA II c,f> sharer landlords must be mad<* 

: ]>arlies i.o suit :.i<.(d\ing nc'.overy of enhanf'.e<| 

: renks. It makes no differc.mai ever! if jhc, 
claim be, for rent for CiAcess land takof!. A 1 
R 1925 Bom 542=27 Botn h R 1167=90 I C 558 
-Rent suit in.ditubsl hy all the landiorfl; 
hut suhscMpiontiy comprfimlsed by one of 
them is maintainable a.s its nature, is not 
thereby changed. A I R 1926 Cal I8B = S9 I C 

177. 

— A purdiased certain property from ll 
who however wrongfully remained in posses- 
.sion and riuseivc.d rVmts and mesm; pF‘ofii,s. ,{ 
then sold Mm i»ropmdy !o C who .sued />' bu 


Siesti’H Ail ificlm Goiisoltcliiled divil; Digest. 1911— 10S4 
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c. P, C.( I9§8)0r. I, r. i (Co?*lrl> 

(18 ) Coudd) , , 

fjossession and mosiitj profits joining? A as pro 
forma plaintiff. No relief was elaiined in 
favour of A in the plaint and it was prayed 
that tlie decree should be passed in favour of 
C’ alone. An amendment of plaint for relief 
in favour of A was applied for after Ids claim 
had become barred i)y time. Held^ that the 
amendment could Ijc allowed as it was not a 
fj[ainst the provisions of either O I, r 1, or O 
11, r. ;> althouj^h the ap})lication was made 
the claim was time'barrc<l. A. 1 U 1920 Horn 
51 r: 30 Bom L U 1588 = Tfid Bui (1020) Bom 
214 = 114 1 C 2^2, 

— Oo-sharer landlords— If can jointly sue 
for rent— Ilcnis relating to various periods 

see 10 I C 891. 

“ Suit for rent —All co-sharers to be imp- 
bja<hM! pi ffs. —Objecting co sharer impleaded 
as deft. — Suit not l>ad for non-joinder. 21 C W 

N 121, i 

— A suit is maintainable i)y one of several , 
joird. lamllnnis for recovery of the l»alanco of j 
rent due. from a kmantand iti the alternative ' 
for recovery of suni which may have been : 
eoliccled ]>y his co-sharers in excess of their i 
legitimate share. 37 I C $71. : 

—(20) Reversioners Tn a suit by adopted ! 
son against the widow of adoptive father, ! 
for possession of property, remote rover- ! 
sioner need not i)e a party. A I H 1026 Nag ! 

354 = 94 I C9li: 

— Bight of rcmot<j reversioner to 1x5 joined i 
as pi ff— Suit hy presumptive rcuau-sioncr for ! 
<!cclaraUon se.e 38 Mad 405 (P C). ! 

— Sint to set asid(i alienation or ;Mlopti(in ; 
by Hifulii widow '" .Bemote rovfwsiom'rs, right, j 
of, i<» join presumptive revorsiomo- as pUVs. ; 

see. ■ 28 M l J 535. I 

- Suit for <}r.elarai ion Ibat jdiVs were, rever- | 
sionors -Joimho'. of parlies -c,n harassment | 
of opposite partv and otjscnriiig issues, see ! 

48 iC 540 (PC), i 

- Plaintiif sued in ptirs<mal <^apaeity as 

rovorsioners ora<‘ertain piU’son to recover; 
poss(‘ssion of i,h(‘ propc.rt icis .1, /I (.N)n the ! 
death of the widow, fnmi defcndartls who ' 
held possession nmler :i. transfer from the 
wi<|!jw and in the, same suit sougid re.eov<o‘ 
the. properly /> in the capacity of . 

which belong to a dc, ity ami was in the p<vssi.t- i 
ssiofi of defendant No, 2, claiming it as Irans- I 
force from the, withov. field, tied the ]daini 
should !h'. treated a« eotnprisiiig two suits, 
one at Ihe-inslance. of the pbiitititV as (^he.hait 
of the deity in respeed f»f property /) and the 
other in his personal (apariiy in, respect (d 
the properties .1, B, (J and the two suits 
should be tried separately. A I 11 1028 Gai 

100=55 0 164=32 C W N 885=lt9 \ C 755, 

“d 20 Ffusfees :--All IniKiees should be 
CO plaintiffs in — oidy those who arc un-wil- 


j C. P. C.( !908 )0r. !, r. I {Qontd) 

! (21) ltmUt%--(Qomld) 

i ling to be joined as plamtiffs (U* have preclu- 
ded the ucselves from being plaintiffs should 
be made defendants. A I R 1932 C 27 (29) see 
also 27 C L J $95, 

—In a suit to declare charitable trust void 
and seeking injunction restraining the trustee 
from dealing with the trust property, Advo- 
cate Cleneral is a proper though not a nece- 
i ssary party. A I E 1025 Bind 105 = lO B L 11 
: : ' 220 = 78 I C 249. 

' —In an action by one co-trustee for reco- 
very of rent due to the trust other co-irustees 
' are necessary parties 2 Bur L J 266 = 83 I <3 
; ' ; ■ 320 = A 1 R 1924 R 29!. 

—Suit by some trustees impleading others 
as defts.— When not bad for non-joinder, see 
' ■ 28ML 3 571. 

— ( 22 ) Minor : — Ancasement suit must be 
dismissed in wdiich one of the defendants 
being a minoff is not represented for no eft'e- 
ctive decree can be pased thereon. $4 I C 90. 

—( 23 > Other cases Damages for hurt— 
Each of several persons receiving hurts from 
a body of porsons — Suit joint by them for 
damages against the persons causing hurts— 
Strictly in accordance with 0. 1, ,r. 1. 138 I (3 
77=1032 A L J 407=1 E 1032 A 358 

= A !R 1932 A 491. 

-■ -Afanager of a holding and recorded as 
socli in paiwarl papers is a Hullioicnt. party an<l 
all the co-sharers need not be made parties. 

3 U PLR{B R)92. 

— To a suit by an unsuccessful objector 
to establish his right uuder r. G3, O NX I, the 
decrce-bolder is not necessary par^y vvher<^ 
the auctlon-piircbaser lias <d.>i ai ned poHse.ssi(»r> 
of property sold. A I B 1028 Nag 65 = 

195 ! C 799. 

-- .Where a Muluummulan suing to m'I nsid<', 
an alienation by his molJicr compromised 
with some of tlie alieiiee.s whereby sm b alic. 
nees retain the alienated properties the suit 
call continue against the remaiidug alienees 
and the alienees with whom compromise is 
made arc not necessary parties. A I B 102? 

Alad 82={f02r)) Al W K 1010 = 98 1 C 799. 

~~ In an adminislratioji suit the <hd*iors 
to the e.staie of the deceased arc net nece- 
ssary parlies. A 1 B 1026 AludUOrJI h W 

425=98 I C S38. 

'—Transferee to wbcin plaintiff had cou 
veyed portion of his properties at the iimr. 
when be luul neilber ibc tiilc nor cause of 
action to sue is not a necessary party in a suit 
for setting aside alienation of properly nor 
is his pendfint^ litn. A I B 1022 l*ai 243 = 1 Pat 

475= §7 I C 491. 

— AVhere in a suit by two sets of pHfs, 
claiming that cither of them is entitled to the 
properly ami that by agroemcmt they have 
f arranged to divide the property in the event 
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C. P C. ( 1908 ) Or, I T. \ iGondd) 

(■ 23 ) - I 

of success of either party, held^ that the pro* ; 
visions of 0 1, R I contemplate claims by ; 
different plife, in the alternative, provided j 
there is common question of law or of fact j 
which would ainsc if such plffs brought se- 
parate suits, and that the suit should not i 
have been dismissed on the ground that the j 
plaint contained contradictory allegations and | 
inconsistent claims. 10 P R 1916=:32 I C S26 = ' 
69 P L R 1917r204 P W R 1915. i 

—In a suit for removal of obstruction to | 
the exercise of casement right, non-obstruc- j 
ting servient owners need not be made parties. 

AIR 1926 Cal 462=88 I C 970. | 

. ■ ■ - I 

C. P. C. 1908 Or 1, r. 2 j 

— This rule has been newly added so as to | 
enable tlio Court to deal with cases in which ! 
the joinder of plaintiffs may embarrass the i 
trial of the suit : sec also 0. 2, r. 6. C P C and | 
also 0. 16 1 *. 1 of the English Rules of the I 
Hupreme Court. The Court may allow the i 
plffs to elect which plff will proceed with the | 
suit, striking out so much of the plaint as 
relates to the plffs struck out see* also 11 C 
W N 680 = 34 C 662 and AIR 1928 C 199 = 55 

C 164 

•—The rule does not refer to election of 
joinder of causes Such order of election must 
be reversed 16 L W 175 = 1922 M W N 453 = 
13 M L J 218 = 69 I C 06G = A I R 1922 M 453. 

—In a suit for possession on tlic groimcl 
that the deft, wrongfully encroached upon 
the dis]»utcd land, one of the plffs. was a 
purchaser froin the co-sharer of the other 
plffs Held, that the suit was not open to the 
objection, of misjoinder of parties or of causes 
of action. 16 I C 623. 

— Opposing claimants cannot join as co- 
plffs. in a suit. 38 Rom, 272 = 16 Bom L R 

164 = 23 IC221. 

—The plaintiffs alleged that they jointly 
took a loan from the defendants, and mort- 
gjiged properties. They sued for redemption. 
The lower Court rotuiaicd the plaint and 
<lircctcd the plaintiffs i.o file so]>aratc suits 
within a month as in its opinion there was a 
H»is-joindcr of causes of action. Held, that 
the decision of the Court was premature 
before it had hoard ihc plaintiff’s case on ilio 
poitdi that* the ptoi>er course was to return iiio 
plaint for amendmoTii but that as the order 
amounted to rejection of the plaint, it was 
appealable. Order 1, rule 2, and Order 11, rule 
6 of the Code of Civil Procedure refer merely 
to procedure and have no application where 
there is a misjoinder of either plaintiffs or 
causes of action. 18 I C 181 = 5 Bur. L T 234. 

-"•Where a suit is dismissed for misjoinder 
of parties and causes of action, there is no 
second appeal. A suit oiiglit not to be dismi- 


C. P. C. ( 1908 ) Or. i,f.2(C(mld} 

ssed for mis-joinder of parties or causc.s of 
actioii but the court may direct ilie to 
make an election under O. I. R. 2 or direct 
separate trial of the scvei'al causes of action 
under 0, 2, R, 6. 19 C h J 316 = 25 I C 418. 
Suit under S. 92— Alienee if iKajessary party, 
sec 27 M L 3 266. 

C P. C. 1908 Or. I, r. 3 

Si/no'psls, 

( 1 ) Appeal. 

( 2 ) General principles and scope. 

( 3 ) Agent. 

( 4 ) Alienees, 

( 5 ) Bcnamidar. 

( 6 ) Cantoiiineni Commit liuo 
( 7 ) Club Secretary. 

( 8 ) Companies. 

( 9 ) Costs, 

(10) Court of Wards. 

(U) Decree bohler. 

(12) Easement. 

(13 ) Ejcctmeiii. 

(14) Forfeiture. 

(15) Oovcrnmenl. 

(16) Guardian. 

( 17 ) Joint Family. 

(18) Joint interest or liabilitv. 

( 19 ) Joi\it Wrong doers, 

( 20 ) Karnavan. 

(21) Lessee. 

( 22 ) Minor. 

(23) Misjoinder. 

(24-25) Morlgcige Huits. 

( 26> ) Pariition. 

(27) Partners. ^ 

(28 ) Regi si ration, 

( 29 ) Kent. 

(30) HccreiJU‘y of Hlatc or Goverirnioni 
( 31 ) Tres|>ass(sr. 

(32) Tr!isie(i. 

(33) Other Cases. 

( 1 ) Appeal. 

— Appeal against ordfjr by iOlicial Rerrivfu' 
against creditor OHicial lIcfiMcm' ma\‘ or 
may not be mnde respond<’nl.. A i U P^21 Mad 
B3tj = 4<> M L J 212 = 19 L W VX\ r 3 1 M L T 
337 = ( 1924 ) M W N 212 = 78 I C 857. 

—Non-joinder of respimfierst’s legal repre- 
sentative, when thti appeal is as to apporiion 
ment as btitween the plaintiffs of lh<M‘os|.s, 
vitiates appeal A 1 11 1925 Lab 2rl7P W 
R 1923 = 79 1 C 170., 

— A person who is a necessary party io a 
suit must alsfj })c a ne<*essarv party to I be 
appeal. A I R 1922 Pai 4=3 P L T 456 = 

66 I C 780:,: 

^Pro forma d(deon!ani need nol- be. inatle 
respoudeni. A I K 1921 Cal. 998-39 C I. 3 612- 
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C. IK C. (H08) Or. I, r. li:tU,nl4 >; 

( I ) Appeal--“iCo/N7/^j 

— OiuisHion to iiripleaO (lofoiukut as res- 
l>oir<l(jnL wlio is not ini«n*sic<i in rosalt of 
iippoal <ioos not A 1 11 1920 < 'id. 512 

r 91 I C 620. 

— in appoal by objcolor, na^oivor (d‘ jnsol- 
vnfil'.s pj’ojKO'ty is neotissary party. A 1 H I92G 
Lak 090 = 94 i C 660. 

-- In arltninisiraiion suit jjorsoii allcjjfini*' 
to bn adopted son must bo joifio<l oven in | 
slatp* of appeal. A \ it 1927 ]Jan<,o 192 = 5 11 ; 

159 = 103 I C 22. I 

— Plff. ptirohascMl o.eriain property at an j 
auetion sale. Ikfts. purehased ilie same pro- | 
perty ift lots at ilm same au<d.ion, Plffs. sued 
the .seve!*al sets <»r defts for the recovery of 
possession of the poi'lions purcdiastsl by each j 
set. He di<i not allege any joint jietioii or | 
community of interest as between the diffe- ! 
rent sets of defts.^ — lidd, tliat the suit was 
ba<l for iiiultifariousnoss. The error made by 
ilie piff. in filing a single suit when he ought 
to have lirought more than one suit was a 
defect of a formal nature having nothing to 
tlo with the merits and the plff. was allowed 
to witluliuw from the suit with liberty to in- 
stitute such fresh suit or suits subject to the 
payment of all costs and expenses incurred 
by d.efts. 15 A L J 899=40 All 7=42 I C 856. 

{ 2 ) General Principles & Scope ! 

— Ihit owing to the express insertion of j 
the words “ in respect of or arising out of ! 
the same act or transaetioMs or serie.s of acts ' 
or transactions.” in the present rule iturner- I 
ous elerision of thisp<dnl under the old (lode j 
arc no longer of practical interest. , 

— d'hc, rule applies to joinder of causes as ' 
well as to Joinder of parties tSG i (2 497=1 It ; 

1922 n Ikk.A I R 1932 B I (2). : 

—And the language of the rule is much 
more favourable to plaintiffs in this country 
than the corresponding English rale. 18(5 I 0 
497=1 R 1982 n ,198= A I R 1932 B I (3). : 

Permission nature of-— Distinction be- 
tween ihe nature of t). I. R. 3 and (>. 2, It. 2. 
see 40 Bom 351. 

—A plaintiff may not only join different 
causes of action against the same defendants 
when such defendants are jointly interested, 
but he may also join different causes of action 
against ditlcreiit defendantH if covered by the 
purview of 0. L r. 8, A £ 31 1926 Rind 66 = 
10 R L R 395=90 I C 970. 

-—Under order 1. rule 8, Civil Procedure 
Code the test is riot whether tlie decree 
awarded to the plaintiff against the defendant 
is joint but whether it is alleged in the plaint 
that tliere is against the said defendants any 
right to red,ief in respect of the same act or 
transaction. 18 B h K- 188=51 1 C 32. 


C. P. C. (1908) Or. I, f. 3 ( Contd ) 
j ( 2 ) Generaj Principfes & Scope-fCWcb/) 

—Persons should be joined as defendants if 
same <.*ause of action e.xists against them ami 
if same rpicstion of law and fact would arise 
separate suit k hied. A 1 R 1980 AIL 180= 
(1980) A L J OOrlnd. Rul. (1980) AH. 872=123 

1C 324. 

-■■--l\u^sonsbaving noiiaiise of a<*tion againsi 
ea<*h oth(*r shouhinoi b<‘ ordered to he joined 
in the suits and suits ha\ ing different causes 
<d‘ action .sluHild not lie c'on.Holidated. A I U 
1980 r.ah 81=81 P I, R 976 = fmi Rul. (1981) 
Eah 849=127 I C 351. 

— fnvolvingof common (juesiion of law 
ami fact is not sullicient — All persons must 
he iriterestiHrihi same cau.^^e of action, A I H 
1926 Rind 66 = 19 8 I, K :595 = 90 I C 970. 

— Impleading person claiming pai-aimnint 
title in mmdgage miit is an irregularity hui 
dt>es not vitiate trial as jurisdiction noteffec- 
ted. A £ R 1925'. Cai 978=211 C W N 784 = 88 
. . 1C m. 

( 4 ) Alienees. 

A revei^^^^^ tho death of the 

widow brought a suit for possossion impieadirrg 
tire person in possesHioii of the pro|>erty and 
other reversioners in possession and also the 
transferees from the widow. Held, the suit is 
not |)fid for multifariousne.ss ami the plaintiff 
is entitled to join all to recover his share of 
the estate. 86 All 406 = 12 A L J 509 = 24 I C 
95. Suit to remove triiBteo under R. 92— 
Alienee from trustee joinder of, good. 42 Cal 

, ■ 1135. 

—A suit for possession on the ground of 
inheritance can proceeii against a numbeu* of 
different alienees. Tho question is purely oiic 
of convenience. 11 F L R 1911 = 88 B 228=‘^9 
0 189 foil. 64 P W R 1918 = 59 P R 1918 = 44 

I C 549. 

—In suit for possession by mortgagor 
transferees from mortgagee also ‘mav be made 
parties. A I E 1922 Bom 850 = 24 Bom L R 
762 = 4G B 993 = 68 f C 487. 

—In suit against trustee his aiienees 
should be joined. A I B 1925 All G88 = 28 A 
L J 601 = L R 6 A S52 Civ=47 A 770 = 89 I C 

40. 

—Debtor s transferee of liability can be 
impleaded irj suit against debtoi A f R 1926 
Mad 185 = 90 i C 721, 

—In suit to set aside mother's alienation.s 
various alienees can he joined. A I R 1928 
Mad 820 = 1 10 I C 612., 

—Reversioner can impleiMl all widows' 
alienees. A I R 1926 Nag 816 = 9 N L J 17 = 

98 1C 819. 

—Misjoinder— Buii for posscHsiou — Biffe- 
reiit alienations to different persons— All 
; alienees made defts— Ko Misioinder. Ree, 167 
P DTI 1911 = 10 I C 4t 
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( 4 ) Alienees— (Cowclfl) 
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C C. P. (ifiS) Or. i t 3 (€Vw/^l) 

( 13 ) r:jectoeiil— 



—III a suit for x)osseBsioii all persoiiB 
ciaiojiiiig by derivaiivo titles from a trespasser j 
as a coiurao 11 source may be Joined as (le fen- 
<ianis. ATRl^iU Bom 3B0=:B‘A Bom L H 
m - Ind Kill ( 1931 ) Bom WI- 134 ! C 689. 

— 'The rule not only refers to parties to > 
luttions but also to causes of action. Tlie mere ! 
hn:i that there are several defendants in suit | 
is not decisive. A person can sue for partition ; 
and join as defendants several alienees or 
laortgaj^ees from different memberB of the 
family. A i R 1931 Bom 330 = 33 Bom ii K 
m = tnd Hul (1931) Bom 497 = 134 I C 689. 

( 9 ) Cttgls, 

— Plaintiffs who have wrongly impleaded 
them cannot pray in aid the provisions of O. 

I, r, :i, or (K 1. r. 10. 10 K 342 = 140 I C :il7 = 

I K 193)2 T{ 231 = A I U 1932 B 132 see also ; 

: I C WN65. I 

( 10 ) Court of Wards. | 

— In execution against ward manager of ! 
Court of Wards is necessary party. A I B 
1925 Pat 100 = 3 P L B 242 Civ = G P LT 1G4 

= 80 1C 716. 

— J^uccession to Mahantsbip— Court of 
Wards in possession to be added. Sp. Bel. 

Act, S 42. 37 All 185. 

(II) Decree-holder. 

— Decroe-hoUler not necessary party to a 
claimant’s suit under O XXI r G3, A I B 
1923 Mad 58 = IG L W 330=(1922) M W N G74 
= 32 MLT 124 = 70 1C 168 

— Suit for possession of house sold in 
execution by third person against purchaser 
decree-holder is not necessary party. A I B 
1930 Lab- 45 = Tnd. Bui. (1929) Lab. 458 = 116 

IC186. 

( 12 ) Easeitient 

— Owner.s of servient tenements not resi- 
sting plaintiff’s right of easement are not 
necessary parties. A I B 192G Cal 1201 = 96 

I C 665; 

— Unobsfcructing servient owners are not 
necessary parties in easement suit. A I B 
1923 Pat 65 = 4 P L T 81 = { 1922 ) Pat 305 = 
2 Pat 110 = 69 I C 947. 

— All persons entitled to easement are not 
necessary parties unless their right is inter- 
. fered with— Question of parties is to be de- 
termined from pleadings. A I R1924 Cal 1050 
= 40 C L J 74 = 84 I C 467. 

( 13 ) Ejectment. 

—Persons in possession and not per.sons 
in receipt of rent and profits should be rnade 


parties to eiectmaut suit. A 1 E Pi24 i*ai 172 

= 72 I C IG38. 

■■—The proprietor of a village sued to eject 
three -brothers from Hhnmilat land. (bm 
brother being on llebl ,servit:e, the pluintilV 
reduced hiH:cl;iim to two-thirds (d* itsc lamt. 
'rile suit is not badj’or non joinder. 60 I C 

6 (lali). 

( 14 ) rorfeKura. 

— An action for possesrhon !>:is>cd upoii 
forfeiture of a term should, for pari leal 
reasons, be lirought against alt persons in 
tMissession (imduding constructive jaisKession) 
at the date t>f the suit; not that the suit is 
necessarily do fei'live otherwise but liecaiiHe 
the decree will be didicult io enforce uoder 
the Code. 47 Cal W 

( 17 ) Joint Eaiiiily. 

— There is no mis joinder of 4*ausi‘s of 
action if a Hindu wiruhiw sues. in one suit the 
co parceners of her ileceuseil ImsbamI to 
recover her atrJdhan properly improperly m* 
illegally detained by them and also tu enforce 
her right of maintenance out of tbii esiaie of 
the joint family of which during his life time 
her liusbam! was a member, 14 IJ 49d dissent- 
(3d from 38 Bom. 120 = 15 Bom. L B G84 = 

2G I C 533. 

— Suit against father for specilie perfor- 
mance of eon trac^t by father - ii’ather died— 
Son claiming independent title was nece.ssary 
and proper party. A I H 1929 Cal* GG7 = 33 C 
W N 687=Ind. Bui (1930) Cal 353=121 1 C 657. 

— Jtunt Hindu family— Agreement in sell 
share by a member— Suit for Spccilic per- 
formance and pari iiionagai list all members. 

' 49Ma4l^J6S (E. B.) 

( 18 ) Joint interest or liability 

' — Inability joint or several for om? caust* 

of action and involving same ipuistion of law 
or fact are conditions of joining ijarties. A i 
E 1925 Oudh 75 = 4 IJ P’B B (O) 47 = 77 I C 

1028. 

—In claim for easemen/ all owners of 
servient tenements mast bo made parties but 
co-sbarer.s, may not be impleaded. AIK 1924 
Ca! 3ti9r69 I C 183, 

—All joint decree -holders must be made 
respondents. A I K 1922 Pat. GUG = I Pat 
699=4 P L T 170=1 Pat L B 103 =(1923) Pat 

207 = 69 I C 624. 

—Co-heir of mortgagee claiming indepen- 
dent title may be joind as defendant. A 1 B 
1931 Nag 20 = 2G N L B 359 = Ind Bui (193!) 

Nag 41 = 130 i C 105. 

—Ftuit for damages for wrongful attach- 
ment against one of three judgmeid-i'redsiors 
— Joirplec f>f the others after (i.xpiry of |irui- 
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( 18 ) Joint iiiteresl or llaWlily— f tVm’WJ 

tatioa periofl—Causas of action if separaie. 
see 12 I C m, ^ 

— Dofamaiioii suit, againni Htjvera! pei’HoiiH I 
miking defamatory Htafcotnoriis— Maiotairiabi- 
iityof’see 4n€l2. j 

( 20 ) Karaavan, 

— In maintenaiice suit on ‘teer’ deed | 
havmvau of tavardu is necessary party. A 1 
E 1925 Mad 761=21 L W 492=87 'l C 198. 


( 21 ) lessee. 

— In a suit for posseBsion the tenants are 
not necessary parties. A I E 1924 Cal 977=79 

1 C 1038. 

— And in a suit for fishery against tenants 
claiming adverse possession by lessees of 
rjemindari zemindar is necessary party. A I E 
1922 Fat 9=3 P L T f>B=(1922) Pat (Sui) 195= 

641C340. 

— Where a tenant pleads payment of rent 
to third person such person is invariably 
impleaded as co defendant. A I B 1929 Oiidh 

459=1U I C 794. , 
^ — Beceiver can implead ail lessees in one ; 
suit to set aside leases by trustee as improper. ^ 
A T E 1926 Mad 911=49 M 836 = 51 M: L J I 
194 = 94 L W 186 = (1926) M W K 642 (F 13)= f 

97 i C 20. I 

— Declaratory suit- Wrong entry in Ee- | 
cord-of-Eights-Ofie suit against all tenants in I 
the village, if maintaiiiable. see 22 C L J 57. I 

. I 

■ ■ , : ■ c 22 ) ' Minor. ' i 

I 

—Minor executants also must be made.i 
parties to esi force registration. A 1 E 1923 j 
Mad 81=16 b W 287=68 I C 9’)l. i 


{ 23 ) Misjoinder. 

— Wherr3 paddy land and crops growing on • 
the land in a certain period were transferred, ' 
and a Judgment creditor attached the paddy, j 
a suit by the mortgagee joining the attaching ! 
creditor as defendant is bad for misjointler, A ' 
I R 1931 Rang 108=Imi Enl f 1931) Rang 258= ■ 

■ ■ ' ' IJ3 IC4H2. i 

— Joinder of parties and causes of aetkm i 
—distinct causes of action against l.st and 3rcl | 
defendants respectively— question at issue I 
common to both parties— no misjoinder. A L i 
, , , , i 1933 M 303. : 

—Joinder of persons claiming adversely 1 
to mortgagor, in a mortgage suit is bad. 20 
C WN I279 {PC). ' 
—Where the transferee of a mortgage has j 
brought a suit for sale against the mortgagor | 
and has joined therewith a claim against his ^ 
transferor ( the original mortgagee ) for [ 
damages in case it should appear that 

it. (l) 1.3 1 


any 


C. E C. (1908) Of. I f. l{Co7itd ) 

(23 ) Misjoinder— 

portion of the mortgage-debt had been dis- 
charged by the mortgagor before the date of 
the transfer and so not be recoverable in the 
present suit from . iha... mortgagor, held, the 
suit is not bad for misjoinder oi defendattis. 
18 M L J 238=31 M 252. approved In If M L J 

399. 

—Suit for declaration that aliciiaiis)n in 
favour of several alienees is not !.duding on 
the- reversion6.r.s— Hot -bad lor iiiLsjoindt.-r. 5 4 
, - ICSIl. 

' . — 'But under' the new Code the iusertimt 
of the words “on account of any misjoitidnr 
of parties or causes of action” in S, 9*9 makes 
it puite clear that if a decree is passt^fl in a 
suit as above the appellate Court slumld md 
interfere with such decree if the objection to 
the decree is that of rnuitifariouKness, oiiIesK 
the misjoinder has afectecl the merits of tluj 
case. A claim to direct a trustee to render- 
accounts of trust property for a certain 
period was joined with a claim against the 
trustee and others, who dealt with the trust 
property, to render accounts for another 
period, Eeld^ that the suit was not bad for 
misjoinder of parties and causes of action as 
the claims referred to the same matier. i) I 
. . ■ C 565 = 9 M LT 233 = (1911) 2 M W N 363. ' 

■ . ( 24-25 ) Mortgage' Suits 

^ —And a single suit for redempthni against 
different mortgagees holding diHiiiud. mori* 
gages is bad for multifariousncss. 37 i C 976. 

, . —Non joinder of aprior mort.gagee, whose 
rights are aclmitted by all the parties to the 
suit, whether the suit is liable to Im dismissw d 
on the ground of see. ■ 29 M 84=16 M L J 5§, 

— Persons disclaiming mortgagee’s right to 
mortgage money can he impleaded in suit 
against mortgagor for declaration by plaintiff 
for being entitled to mortgage moiiev. A T 
E 1921 Cai 653 = 33 C L J .369 = 63 'l C 244. 
— Tlie cause of , action against a co-nifir- 
tgagee for sums paid is identical with iltat 
against the mortgager for any baI;»nco unpaid. 
The co-mortgagf e is an esaerltiai party so far 
as the unpaid balance is concerned, if sepa- 
rate suits are brought, the main rpmstirm in 
each would he what payments were made. As 
the transaction is single, the joinder nf fbc 
co-mortgagee and niorigngor is rovued bv 
the section. 7 H h K 13P r 12 I C 357. 

—Suit for profits by mm sharer against, 
co-sharer who has mortpged Ids ^lKlre-' 
Wliefher co-sharer and his mortgagee may 
be joined as defendants. IOC 142. 

— Buit for redemption— Pint- owners of 
mortgaged property wlio did not oxecutc 
mortgage-deed and who did not rci‘ei%*e immk 
gage-money not made parties in suit— Suit 

12 C 746, 
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C P. C. ( 1908 ) Or. !, r. 3 (Conkl) 

( 24-25 ) Moftfage Suits— f CoMd) 


C. R C. (ffOS) Or. I, f. 3 ( I 
( 27 ) Paftfiers— f CmidJ 


—In a suit for resumption of a muafi, the 
mortgagees from the grantee are not necessary 
parties and are bound by the decision arrived 
at in such suits if the proceedings are fairly 
conducted between the grantor and the 
grantee. But where they are not so conducted 
and where the mortgagor impleads the mort- 
gagees, the latter have a right to have their 
pleas heard and determined. 2 0 L J 161 = 28 

iC 440. 

— Vendee, when vendor repudiates mort- 
gage as bogus should for aquity and justice 
be allowed to implead mortgagee in suit for 
specific performance against his vendor to 
avoid multiplicity of suits A I B 1926 Mad 
597=:{1926) M W N 459 = 92 I C 715 
— By a compromise effected between A 
and B, A was to remain in possession of of 
certain property. A gifted the property to 
C and he mortgaged it to D. After the death 
of A, B sued 0 for possession. Pending ihe 
suit, C sold the property to D who applied to 
bo made a party to the suit. Reid, ns no 
relief was sought against him and the case 
against him was not the same as against the 
others, he could not be made a party to the 
suit. 10 A L J 387=17 !C 641. 

(26) Partition. 


— Where debts are disputed creditors may 
be made parties to suit for partition again.st 
father A I E 1922 Mad 332 ; 45 M 194 = 42 M 
L J 97=30 MLT(H C) 172 = 14 L W 642 ; 

(1921)MWN 799 = 69 1 C 961. 
— In partition suit by sons, grandsons are 
not nccessaiy parties A 1 B 1922 Pat 96 = 1 
Pat 361 = 3 P L T 238 = 67 I C 156 
— Partition can be affected only of that 
partition of the property of which all co- 
sharers are made x>arties into suit for parti- 
tion. A I E 1925 Gal 754 = 85 I C 662. 

— A mortgagee is not a necessary party to 
a partition suit provided the question of the 
mortgagox’’s interest is not in controversy. 
It has been laid down that if mortgagee 
comes in and applies to be added as a party 
the Court should give him leave to attend 
the proceedings as a quaai party. A I E 1931 
Cal 594=35 C W N 296 = Ind Ed (1931) Cal 
803 = 134 1 C 307. 


(27) Partners. 

—Partnership— -Suit for dissolution of— 
Sub-partners not necessary parties. 20 M I T 
134. Partnership— Suit for dissolution— Sub- 
partners whether necessary partie . 34 I C 543, 
^—Person alleged by defendant to be part- 
ner can be impleaded in account suit. A I E 
19?4 Pat 65 = ^1923) Pat 276 = 2 P L E Civ 

|33 = 7HC950. 


—In a suit for accounts every partner 
must bo made a party. A I. E 193CI Mad 714 = 
5B M h J 613=31 Ti W 757 = fnd Eiii ( 1931 ) 
Mad. 373 = IIO I C 456. 

— Voiidor and' purchaser— Specific perfor- 
mance— Vendor’s suit for— Firm— Managing 
partner— Contract for sale of land by, on be- 
half of firm— Specific performance of— Suit 
for, l)y another partner who, on dissoliitimi, 
took over the assets of the^ firm — Claim in, 
for specific performance agairmt purduiHer if 
the price was Bs 9,(KX) as entered^ in the 
partnership accounts, and, if the price was 
only Bs 5000 as alleged by the purchaser, for 
specific performance against purchaser on that 
basis and as against the managing partner 
who had entered into the contract for the 
recovery of the balances of Es. 4CM'niiiider the 
contract of indemnity against mistakes in 
accounts contained in the deed of dissolution. 
Meld, that the case plainly fell within the 
words of 0 1 r 3, and that the suit was not 
bad for multifariousness. There is a series 
of transactions contained in the agreement of 
sale and deed of dissolution and there is a 
common question of fact, vk^ what war© the 
terms of the agreement of sale* 136 I C 497 = 
I R 19S2 B 193 =,A It 1912 B I 

—Where in a suit for rant the tenants 
pleaded payment io a person who was a co- 
sharer with the landlord, sucli payee la not a 
necessary party when decree m io i»e given 
only for the plfFs share of the rent 28 M L J 

197 = 28 1C 141 

— The owner of an eight annas share of an 
estate brought a suit against the tenants 
making his co-sharors pro forma deftn, with a 
prayer to recover his share of the rent from 
the tenant flefts. or in the aliernaiive from 
the proforma defts. in case the latter had 
realised the share of the rent due to the plff 
Ilelilf that the prayer for the relief against 
the proforma defts, could be joined with the 
prayer for the recovery of the rant against 
the principal defts inasmuch as O. 1, E. 3 of 
the C. F. Code provides for the joinder of 
such claims, and it is a well established prac- 
tice to join such claims. 48 I C 726. 

—Suit for assessment of fair and equitable 
rent*— Third person if a necessary party. $§ 

I C fiB. 

^ — Heirs of deceased toimrit not In posse- 
ssion are jiot necessary parties to suit for 
rent against heirs in possession accrued 
during their possession. AIR 1921 Cal SI = 
48 C 518=63 I C 946. 

—The landlord can sue all the heirs of 
the deceased^ tenant for the entire rent 
without making the other tenani a party 
thereto. A I E 1923 Cal. 615=27 OWN 521 = 

77 1 C M4 
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C. P. C. (IfiSj Or. I r. i (Uonid.) , 

( 2840 ) Secretary of State or Oovefiuiieat. 

—Suit for title to revetiuo registry- Colle- 
ctor a iiecensary party-Declarator.y decree, 
Suit for-MisceihuieouH. 19 M I J 331. 

— Secretiiry of State i.s iiof. necessary party 
in suit 111 ) set aside sale under s. 60 Punjab 
Excise Act on ground that it is iiot binding 
on plaintiff H shares. 9li ! C 927 (Lah). 

■ —lira suit by a tenant against his land- 
lord, who is a (jhatwal, for declaration of | 
occupancy-rights in a (jhai frail land and for | 
recovery of its possession, the Sooy. of State j 
is not a necessary party, though he may bo a | 
proper party and, Ihcrefore, the suit cannot ^ 
be aismissed for the non-joinder of the Secy. ■ 
of State. Semhle : A ghaiwal is not a more i 
servant of Govt, but has an interest in the i 
ghatwali land held by him. 35 ! C 788. ' 

Grant of fishery rights to Gramattars^ i 
Exclusive claim by r/jiras/dars-Parties-G ovt. i 
whether should be joined. 38 f C 100 . I 


C. P. C. (1908) Or. i f. 3(ConcW) 

( 32 ) Other Cases— (Co«cZd) 

Mad 12B7 .c 49- M h J 420=(1925) M W N 629= 

90!C74S. 

—New defendant can be joined on defen- 
dants allegations and amendmeiit cannot be 
objected. A I E 1928 Bom 91c 30 Bom L E 

162 c 109 1C 191. 

—In suit for declaration of title person 
denying title is not pro forma defendant. 

A I E 1928 Cal 425 = 55 G 590 c 1 13 I C 247. 

— Suit for corrc'ction of entry and for 
possession all persons recorded a'i in posse- 
ssion are necessary parties. A I E 1925 Pat 

218 = 82 i C 204. 

— Names appearing in village record is 
sufficient to implead though no interest 
claimed in suit property. A I R 1927 All 
' 315 = 100 I C 579. 

— Will only apply when Court has Juris- 
liciion over party tried to be impleaded. A 
IE 1922 Cal 500 =49 C 895 = 27 GWN82 = 

70 1C 229. 


( 31 ) Frespasser. 

—Addition of parties— Sclicmc suit— 
Trespasser or alienee from trustee— Joinder 
of improper. S. 92, 28 C I J 4. 

{ 32 ) Other Cases. 

— When only by one contract a master and 
a number of servants agree that they will 
work together and that the whole x^x’cfits 
would be divided among them in certain 
proportions, a suit for account by one .servant 
will be bad if all others also are not ini plea- 
ded. A 1 R 1930 Mad 714=58 M L J 613=31 L 
W 757=Iiid. Rui (1931) Mad 373 = 130 I C 453. 

—Question whether legal representatives 
are necessary parties or not in suit for admi- 
nistration against executor di? son I'or^ de fiends 
upon whether the suit wnis for whole of assets 
and to what extent executor is in xiossession. 
AIR 1922 Mad 457 = 46 M 190 r 16 L W 369 
= (1922) M WN 532 = 43 M L J 486 = 31 M h 
T 221=70 I C 689. 

—Suit between mortgagor and mortgagee, 
who got himself recorded as occupancy hol- 
ders tor the holding— Landlord not necessary 
party- AIR 1023 All 11 = 79 I C 958, 

—Several persons resisting passessuni of 
several |>art3 of same plot of different grounds 
can l>e joined in one suit. AIR 1924 Nag 55= 
19NLE 178 = 77 IC76L 

—Joinder by permission of Court should 
not be allowed to prejudice the party. A 1 R 
1924 Oudh 337 = 27 0 C 35 = SI I C S50. 

^ — Joining of several defendants in posse- 
ssion of plots declared l)y Survey Officer not 
iocliided in plaintiffs village is "not bad as 
common question is Involved AIR 1925 


— Secured creditor can sue on his security 
any other creditor in absence of Receiver. A 
I R 1930 Lab 855 = 12 Lah L J 113 = Ind Rul 
(1931) Lah 28 = 128 I C 360. 

— ^In mortgage suit managing members arc 
necessary and sufficient parties 96 f C 664 

(AH). 

— Where the defetidaiit ina rase has raised 
no objection as to the non-juinder <»f a <;?» 
plaint if the Court should not dnsmiss ihe 
plaintiff’s claim on that ground wdil{i»»!l 
framing an exf>ress issue and allowing ilje 
plaintiff to meet it. 211 C 182. 

—Mortgages distinct executed by diffe- 
rent persons — Suit for joint decree in re<pr< t 
of joint amount of— Not quite oorroid. IlKyi 
A L J 795 = A I R 1932 A 676 = A L R 1932 A 

1069. 

C. R C. (1908) Of. I r. 4 

— This rule embodiesin a more coiivenieni 
form the profusions of sections 26 and 28 of 
the old Code relating to judgment: its effect 
is merely to invest the Courts in India wdth 
the power to distribute relief and li;d.>iHty 
among the parties a power which w’as origi- 
nally vested in the English Courts of Chan- 
cery exclusively, Though new In fmmn this 
effects no alteration in procedure nlread) 
established in India under the old 

— O. 1, R. 1 quite as much as (I. 1, R. 3 
apx>lies to questions of joinder of parties us 
also of causes of action. To detenninc whe- 
ther a suit has been constituted iri coiifor- 
irity with 0. 1, E. 3, two factors have to be 
considered ( 1 ) could the right to reliid' 
against the defis. bo said to be in respect of 
or arising out of the same act or transaction 
and C 2 )' would any common question of law 
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a P. C. (1908) Or. 1, r. 4 ( ConcU) 

or fact arise if separate suits were brought. 
It is not aecesstiry that all the questions of 
law or fact which arise should be common i 
to ail t!ie parties. For this purpose there is ^ 
no difference in principle between a claim ' 
founded on breach of contract and one fouii- ‘ 
cled on tort. Where the plff. asserted that 
he was the owner of certain goods, that one 
of the defts had obtained possession of the 
same and of the documents of title relating 
thereto by means of fraud and had traiisferrecl 
the same on different occasions to the other 
defendants and prayed in the alteruativo for 
the recovery of the goods and of the docu- 
ments of title or of the ^alue thereof. Held 
that the suit was not bad for misjoinder of 
parties and of causes of action and that if 
convenience required it the several issues 
might be tried separately. 21 C W N 724 
41 I C 944 = 45 Oiil 111 = 27 C L J 158, 

C. P. C.(!908) Or. I r. 5 

— As to whether a corporate body can bo 
made co-plff. without its j'.onsentsee 10 1 C 515 

C. P. C. {!908) 0r. I r. 6 

—dn a suit on Hundi drawer is a necessary 
party. 25 ! C 881. 

— In CISC of parallel contracts with diffe- 
rent carriers for same goods for same jourtie\ , 
all carriers are necessary parties in a suit for 
compensatio!! for shortage of delivery : 108 

1 C 591 = A IR 1928 C 490. 

—Bui vSee <lictuiu of Davar J'that in a suit 
by a creditor to establish his mortgage agair’st 
the share of his mortgagor iu a joint Hindu 
family, the other members of the family arc, 
not necessary parties. 15 Bom L E 914 = 21 

! C 689. 

C. P. C. (1908) Or. I r. 7 

—All persons in possession being proper 
parties to a suit for possession, a sub-tenant 
not joined cannot resist possession : 23 Bom 
L R 1251 = 64 I C 692 = A I R 1922 B 273 = 

45 B 526. 

—The practice of presenting a pleading 
suhsequeut to the written statement and 
trying preleminary issues and not giving leave 
to amend is reprehensible. 17 M L T 48 = 26 

1C 927. 

C.P. C.(l908)0r. I r.8 

Synopsh. 

( 1 ) Legislative Changes, 

(2-3 ) General Principles and scope. 

( 4 ) Conditions to bo complied with under 
the rule. 

a ) numerous persons. 


C.P. C. (l908)Or...,L.r.„8Y Vmikl ). , 

( b ) “ having the Hiime interest— in- 
■■'Stances. ■■..■.■■•.,■. 

■ ( c ) dubs and other assodatiouH, 

( d ) suit by a member of a coiiimiiidty 
in his own right. 

( e ) representative peisons. 

. ■ ( f ) permission when to be <d>tained. 

( g ) i^eriiiisaion whether shoiiid be,,; 
express. 

■ ' ( h ) notice and public ftdveriismcni'; 

( i ) fresh permiBsioii for appeal. 

( 5 ) Malabar Law, 

( 6 ) Bub-rule ( 2 ) 

{ 7. ) ■: Court adding parties after decree. 

( 8 ) Abatement . 

(!) Legislative Cliafifes. 

— The rule applies to High Court md 
Prov. Sm. C. Court and corresponds to i), 16 
I r 9 of R. S. 0. 

i — Sub-rule (1) corresponds to B. 30 of ilie 
' C P Code. 1882. The only change is the subs- 
; titution of the word for ihe, word 

j “ Tiartlcs ” contained in the old sedioti. Ilie 
j alteration seems to have betuj madtj on acoo- 
j untof acontentioi! raised in 9 C 604 ( 606 V 
j Subrule (2) corresponds to para. 4 of H, 32 of 
i the old Code, with the addition of the words 
; “ or for who,^f, immfff.y 

I — “ We have, on the suggestion of the Aib 
I vocate < hnieraWd’ Madras, addeti the words 
: “or for the benefit of ** afitu* the wordft “ on 
; behalf of .” — Beef he Uepart of the Hr.h-H Com- 

I 

\ (2 J) Oeneral Priueiples and sicopc ef tlic rule 

; ' — Tluj rule is based on i lie genera! priio 

' ciple that all persons intereste<i in tim suit, 

; however fuunerou.M they may be, ought to h(; 

nuidc parties HO as to enable the Court to do 
j complete justice by deoidiiig upon and .sett- 
j ling the rights of all persons interested, but 
j in cases where there is a large class of indi- 
j vidiials having the same interest the Conrl, 
for the sake of conveniencG allow them to 
be represented by one of the class for him- 
self and others. 28 B 209 = 5 Bom. L R 937. 

—The provision has been enacted for the 
benefit of the defendants to the lu'tent that 
it prevents multiplicity of suits 107 f C 789 r 
A I » 1929 Mad 41. 

—The Court cannot proceed to act 
mofo under Or. I r. 8 without being moved to 
that effect by the plantiff, 33 P L 1 221 . 

■^Thus where ^ notice issued under 0. 1, 
r. 8 does not mention whether permission to 
tile representative suit is granted nor is it 
served on all the persons concerned, the pro- 
ceedings are vitiated. All 1913 L 1214; but 
permission under 0, 1 r. 8 to sue in a repre- 
sentative character neml not be ^.nvprossly 
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c. p. c. (nm) Or* I r. s { C Jonid 

( 24 } General Priiciples and Sciipe nfllie 

Hule^fCowcyj 

recorded aiid ho oiuission |)aK8 formal order 
griiiifciiig perraisHion doesnot vitiate thej^lecree. 

All tm I I2U. 

— Thu rule should not he applkul where 
its application will defeat some other provi- 
siou of the Ia,w. Wltero in the caHO of a templo 
there are no proper IriiHiees, and any prayer 
to get the propertiiis restored would bo futile 
for that reasiHL williout a lu’ayer to have a 
|)roper trustee appointed, a suit under Oi\ 1^ 
r. 8 would, under the einaimstanecs, be evad- 
ing H. 92 of the Code and so not maititaina- 
Me* HO I C 894 = A 1 1 1928 Mad. 614. 

{ 4 ) Conditions to he complied with 
under this rule. 

— Tliese are : ( I ) that there must be 
numerous persons having the sa^ne Interest 
in one suit; ( 2 ) that necessary permission is 
obtained; and (3) that 7totlce of institution is 
given to all persons interested. 

— Once the Court is satisfied that the im- 
perative provigious have not been conifilied 
with, it cannot go into the merits. AIR 

1929 All 80G, 

— .If the requisite conditions arc not com- 
plied with, the decre.e binds tin*. <iefend'ints 
personaUv and not the aniimunity generally. 
7 P 197 r’l) P li T 1 IH = 108 I C 330 r A 1 E 

1928 Pat. 205. 

— Bui if some out of the numerous per- 
sons whose interest is common iij the suit 
siibse<|uently side with the opposite party, 
the representative ehura<derof the suit is not 
|osfc.-48 C h J 27ll=A I 1 1918 Cal 741 ( Huit 
to recover rent on behalf of a village deity). 

— a ) “ Samerons persons, ” — H. I, R. 8 
does not lay down any iiard and fast rule as 
to how’ many persons should represent public 
or the rest of the class of persons of the 
same interest. All !933 Pat 253. 

— The point' has been raised in several 
eases as to what constitutes “numerous^’ — 
In 9 M 463 (466) it was held that the rule 
does not allow one <jr more persons to sue <m 
behalf of the genei'al public. In 29 C 397, the 
Madras ease was referred ttq and it was fur- 
ther held that a suit cowk! not be brought on 
behalf of the Hindu eommunity generally, 
m it was iiot capable of ascertaimiaeaik aiid 
that inasmuch as the seciioii rcMiuired notice 
to be served upon all such parties the 
words nunierioiis parties meant parties 
capable of being aacertaiiied. This decision 
was disapproved, and the point fully con- 
sidered in 33 C 905 = ill C W N 867, an*d in 24 
C W H 206 s 54 f C 742, where it was held 
that the section hIiouM not in its application 
be limited to cases where the parties, though 


C. P. C.(1908)0r. ! r,8{6WJ). 

( 4 ) Conditions to be complied witli isnder Ills 

rule — 

numerous, can be definitely ascertained A 
suit, may be instituted under this section on 
behalf of a defined class of the general public, 
though that class may be composed of a more 
or less indefinite number of ' persona This 
was a suit by the plaintiffs who were mem- 
bers of the Satehasi commuiiity <hi behalf of 
themselves and other members of the commu- 
nity for a declaratioTi of their right to take 
part in the management of the worsliip of a 
goddess and for joint pcKssessiosi with the 
defendants of the land on which the worsliip 
was carried on. Bee to same effect A LR 
1933 L 1213. Suits have been allowed by one 
or more persons on behalf of a sect- -23 M 28, 
30; 21 € 180; 31 C a39; 14 M 57; 22 A 269; or 
a caste 21 M 10; or worshippers at a mosque 
8 C 32; or fellow villagers*— 21 C 181 notes; 29 
C 100; 8 M 496 or a cia.ss of villagers — 19 B 

319; HE 221, 

—The Mahomedaii community (7 A 182) 
or the Hindu community (33 C005) is not 
the general public, but only a particular por* 
tiou, though it is a large one, of the general 
population of this country which consists of 
numerous races and oreed.s. 'The question 
whether the community has got confidentjo 
in the plaiutilf as regards the proper conduct 
, of a suit is not a matter with which the defen- 
dants are concerned. 107 I C 789rA I R 1929 

Mad 44. 

— Certain members of the Dlujbi cominuv 
iiity of Narainda, with the leave of the Court 
under Or. 1, r. 8, 0 P Code, sued on behalf of 
the community for a dotiaration of its title 
1.0 an ahhra alleged to have been estaldished 
by the ancestors of the coimmniity and for 
recovery of poBsession thereof. It was foui,id 
■ as a fact that the Dhobi community of 
Narainda had been owning the aklmt and its 
properties from time immemorial through 
panchayats. Held, that the Dhobi commu- 
nity of Narainda bad the right to hold and 
manage the property and maintain suit.s with 
respect thereto through panchayats and that 
the present suit which was properly coiiHUtn- 
ted under Or. 1 , r, 8, € P Code, should succeed. 

24 C W N 206=14 I C 742, 

—It has also been held Ahat a person may 
render himself liable to a community, like 
the Tysia community of Alogarala, by agreeing 
to pay a certain sum of money to it, and a 
' suit to recover it may be brought by the 
’ community under this rule. 44 M L J"240 = 

; 72lG95rAlRI92IMa«l4l4, 

— Where numerous meuibers of a caste 
, seek to enforce rights as against strangers or 
as against certaiti other members of the caste, 
Or, C F Code, applies to the cuisc. It is 
, not necessary for the persons asking for 
^ leave under Qt» I, r. 8 to obtain formaiiy 
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C. !>. C Or. !, r. 8 ( Contd ). 

( 4 ) Coodstiofss to be complied with under this 

rule— (Co^ekl) 

beforehand the authority of those whom they 
seek to represent. Nor need they summon 
a caste meeting before bringing the suit. BO 
M L T 47=64 I C 618=A I R 1921 Mad 682, 

—If however a meeting is called the posi- 
tion presumably would be different, for it 
has been held, that where the plaintiffs 
instituted a suit as representing a section of 
the caste, for taking of accounts and recovery 
of monies belonging to that section, after 
being authorized at a meeting not properly 
convened, and the suit was supported by a 
large number of members and opposed by 
numerous other members, that a representa- 
tive suit was in the circumstances not main- 
tainable. 40 B 158 = IS Bom L K 1 = 33 I C 

264. 

—But where the plaintiffs have been vali- 
dly appointed in a meeting to represent the 
community, the fact that some members of 
the community subsequently side with the 
defendant will not affect the representative 
character of the suit under this rule. 48 C 
L J 276=A IR I928 Ca!741. 

—Premises belonging to a community 
were let out to the defendant. The presi* 
dent of the community who was authorized 
by a resolution of the community to file suits, 
sued to eject the defendants on the ground 
that the demised premises were required for 
letting to members of the community. Held, 
that the resolution -passed by the community 
did not entitle the plaintiff to sue in his own 
name since there having been numerous 
members of the community with the same 
interest in the suit, notice of the institution 
of the suit, to all such persons as well as 
permission of the Court for filing the suit 
was necessary under Or. I r 8, 46 B 132 = 64 
I C 555 = 23 Bom L R 972 = A I R 1922 Bom 

109. 

— ( b ) Having the same htteresf'^ — /w- 

Where a number of persons in the 
same interest have occasion to assert and 
defend tlieir rights, they should resort to the 
provisions of this rule. 7 M 87. See 32 M 131. 

—This section applies only to cases in 
which many persons are jointly interested in 
obtaining relief, and not to a case in which an 
individual right has been violated 7 A 178. 
See also 8 B 432-, 32 M 131; and 20 C 810. See 
also 23 M 28 (approved in 11 M ti T 275 = 
(1912) 1 M W N 105=15 1 C 399). 

—A villager may bring a suit on behalf of 
himself and his fellow villagers for a declara- 
tion of a right of way and for an injunction 
against the defendant for obstructing the wav 
26 C W N 587=69 I C 910. 

^ —But the rule is- not intened to enable 
individuals to sue on behalf of the general 
public in respect of an encroachment on a 


C P. C. (1908) Or. I, r.B( Contd). 

( 4 ) Conditions to be complleci witli imiler tils 

mk—{CoHid) 

public high way. 10 P 568=133 I C 46B=A I M' 

1931 Pat 418 

—The disciples of a mnih have sufficient 
interest mihm the meaning of this rule to 
maintain a rciproseniative suit to declare 
alienations made by the Mahant invalid; 41 M 

124 = 42 I C 166. 
— It is open to the worshippers of a tem- 
ple under this rule, to bring a representative 
suit for a declaration that a permanent lease 
of temple property granted to the defendants 
in possession is invalid; 43 M 410 = 38 M L «J 
226 = (1920) M W N 393 (40 M 212 {F B) and,. 
41 M IM followed) ; or for recovering temple 
property from a trespasser ; 44 M L J 116 r 
71 I 0 463 = A I R 1911 Mad III. 
—Under this rule the Court has the power 
to allow a plaintiff to sue some persons m re- 
presenting themselves and others having the 
same interest in the subject-matter of the 
suit, and the consent of the defendants on 
the record is not necessary (1912) M W N 152. 

~-(c) Clubs and other asmciaimis.-^ A m\i 
in resx>ect of a matter in which a club or other 
association is interested cannot be instituied 
by the secretary alone even if he is authori - 
zed by a resolution of the members of the 
club or association to do so. In such a case 
the suit must be brought either l>y the Hocre- 
tary on his own behalf and on behalf of the 
other members, or by ail the inomberH of the 
association under this riik^ ; 6 A 284 ; 14 M 
362 ; 49 C L J 357 = A I R 1929 Cal 445. 
—Unless the Secretary of aclub has cxi>n;;* 
ssly accepted personal liability on a contract 
entered into by him on behalf of ihe club, he 
cannot be sued personally on tlie contracd, 
nor can the members be sued collectively 
through the Secretary ; 2U A 497. Similarly, 
a suit to eject tenants from projierty behiii- 
ging to the caste cannot lie maintained by 
the President of the Managing Committee of 
the caste, even if he is authorized to do so 
by a resolution passed by the members of 
the Committee. In such a case, the suit must 
be brought by him on behalf of ail the mem- 
bers of the caste ; 46 B 132 = 64 I C 555 r 23 
Bom L R 972 ; 24 C W N 206 = 54 I C 741 
—One member of an unincorporated asso- 
ciation cannot sue in damages on behalf of 
the other members where all such members 
are alleged, to have suffered damage by reason 
of the publication of the same libel, nor can 
he maintain such a suit on behalf of the in* 
corporated association after subsequently 
getting it registered. 8 E 250 = A I R 1930 

Bang 177. 

—With the permission of the Court an 
officer of an unregistered or unincorporated 
body or society can bring a suit on behalf of 
the members. jg I £ 5 ||^ 
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C. P. C. ( 1908 ) Or. I, r. 8 (Omitd) 

{ i ) C.onditicws to lie cotiiplied witli wnder tliis 

rule— f Contd) 


(d) Suit hf! a m,einhe.r of a romm iniif f/ In 
(mm rhjht^ 

— This is ail ena!>ruig rule aud it. dues not 
debar any meiuber of a eouiuiiiteu f;r*om 
bringing a suit ori his own right, though the 
act complained of is itijurious to the whole 
community- Where MahomedaiiH belonging 
to a particular sect are roBtraiiied from using 
a mosque for prayer, any memlxir of the sect 
who is entitled to use the mosque may bring a 
suit to enforce the right. In such a case, it 
is not necessary that the suit should be 
brought by him on behalf of himself and all 
the members of the sect ? 2 F 391 r 74 I C 
40S r A I E 1923 Pat 475, 

—In the same way, any member of a 
community ma.y bring a suit to set aside 
unauthorized alienation of endowed property 
or^ formal administration of property belo- 
nging to the community ; 7 A 178 ; 32 A 284 ; 
33 A 666 ; 35 A 197 ; 5 A 497 ; 20 C 810 : 28 
Bom L R 309 = A I E 1926 Bora 179 = 94 I C 

47. 

—A beneficiary of a trust in respect of a 
Mahomedan wahf interested in the main- 
tenance of a mosque or other cliaritabie insti- 
tution, may, without having recourse to the 
provisions of Or. I, 8 C P Code, and without 
suing in a representative capacity on behalf 
of the other beneficiaries, sue for recovery of 
possession of property wrongfullv alienated 
by t!m trustee ami for the incidental declara- 
tion that the subject of the trust eamiot be 
alienate<! : 2 P 391 = 74 i C 403 r A I R 1923 
Pat 475 ; 66 I C 90 = A I E 1922 Oiidh I r 9 

0 L J 11 1 ; 28 Bom L E 309 = 94 I C 47 r A 

1 E 1926 Bom 179 ; 55 I A 96 r 55 € 519 = 

108 I C 36irA I R 1928 P C 16. 

—If the individual rights of the piaintilfs 
are infringed tliey can maintaiii an action 
without joining others whose rights are 
equally infringed by the wrongfiii act ; 29 I 
C248=:29M L J 91 r 17 M h 1 453. Sm 

also 35 A 197 =: 11 A li J 233 r: IS I C 797. 

— Where the plainiiff brouglit a suit on a 
promissory note executed by five pcrs^mHwlio, 
he allegeil, were managers ‘appointed by the 
community and invested wiili powers of 
borrowing and dealing with the common pro- 
perty, it is open to the Court to alicnv the 
defenctaiits to be sued as representatives of ' 
the community, The (piestioii if tlie mana^ 
gers were compctofit to contract the debt so 
as to bind the common proierty fining an 
issue in the case, no substantivj^ rights of 
those who have not been impleaded are 
atfected by-this order.— 136 t 0 315 = 411 

lfJ2 Mad. I62* 

—Where injury is tlircatcned to a well 
constructed for the use of the |>fer^ple 


C, P.C.( 1908 ) Of. I, F. niConld) 

( 4 ) Conditions to be complied willi ttider tills ' 

' rule— (CVodd) 

i mMhalUu any resident of ilm molmiki can 
i bring a suit in his own right to restrain the 
; threatened, injury. In such a ease lira leave 
i of the Court under Or. I, r. 8, C P Code, is 
: not necessary to prove special damage; §1 I C 
: ' ■ ' 888. 

j. —The Beeretary of State sued to recover 
i possession of certain lands from (dglii per 
sons described as “allj-esidenis ami mohants 
I of *‘0'Una akhara” which was an unregistered 
I association . o.f a. large niimber of Badluis, 
alleging that the property, had not been 
granted to the institution by gamvi but that 
the-Clovernment had proprietory right there- 
in. At- the date, of the suit the defendanl.s 
ware the managerS'Of the Irmtitutimi and wer«! 
through their agents in. pos8€‘Msio.n.. IhM on 
the above fact that it was not necessary for 
the plaintiff to obtain leave under this riila. 
—34 C W.' N 849 (P ■..€} r 52 C L J 54 r 32 
Bom. h E. 1516 r l27 I € 542 r A 1 E 1030 
■V: ■PG2S2 = 59Ml Jfl4,' 

— (<5) EapreseMiatim bvU — In a suit where 
one person is allowed to represent others as 
defendants in a representative capacity the* 
general rule is that any decree* passed in that 
suit can bind those others only with respond 
to the property of those others which he <*au 

10 law represent and no personal decree (‘an 
be passed against thorn, although the parly 
on record ro may be made persunaliV 
liable. This is the principle to be appii<‘d to 
suits brought under this rule; 36 I^l 414 r 12 

I € 1006 =: 22 M L *1 109 = 10 M L T 515. 

—Persons conducting a suit on behalf of 
themselvew and others with the. leave of the 
Court under this rule have authority io onler 
into a compromise so as to biwHIiose whom 
they represent. 24 M L ,I 192 r 18 | C 369, 

provisions of Explanation ?| to B. 

11 of the Code apply to a suit under this 
rule hut they are not controlled by It Hu 
if a (.iOiirt allows a., suit to proceed in a repre-* 

sfiittai-ive capacity for tlie benefit of launerouK 
partiCK all of them would be bound hy (he 
decree ev^en though the procedure precrilKui 
by rule was not duly followed. A suit 
hied with leave liy two or more lucmberH of 
a commumt.y who claim a risht in comnioa 
with others js regjitdjcala by reason of a pre- 
vious decision in a prior suit by other nieni- 
bers of the community instituted under S. 

' un Cofie of 1877 for (lie sanre relief, 
although no leave under that section was 
taken, provided the decision was given on 
bomjlrk contest -51 AfiaS (PB)rl07 I 0 fi2,5 
= 5-1 M L J 8 = A I R (928 Mad 77. 

whfjt (o }tn cihtahwd"-^ 

1 here is no doubt that the proper course i.s (,. 
oblain permission under Or. 1. r 8 liefore (he 
suit IS instituted. But there is nothing in 
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C. P. C. f I9§8) Or, I, r, 8 ( Gontd ) 

i 4 ) Conditions to 9e complied with under this 

rule-~[Cowi5d) 

tlie rule to show that if it is not so done it 
cannot be granted afterwards. It used to be 
held previously by the Calcutta High Court 
that permission must be obtained before the 
institution of the suitt otherwise it would be 
dismissed and that such leave cannot be 
granted at the hearing.— 9 C 604 r 13 C L B 
142 and 11 C 213. 

—But subsequently it has been held by 
the same Court that the mere fact that the 
leave of the Court was not obtained before i 
the institution of the suit should not result i 
in the dismissal of the suit, and that permi- 
ssion under Or. I, r. 8 can be granted subse- 
quent to the filing of the suit; the objection is 
not one ajBfecting the jurisdiction of the 
Court.— 44 C 258 = 21 C W N 1144=39 I C 773 
(21 B 784. 25 M 399, 23 M 28, 22 A mfolU. : 

8 C 32, 11 C 33 to%G 604 dissented from-, 
21 0 180 distinguished). The Bombay and 
other High Courts have held that such per- 
mission may be granted at the hearing and 
may relate back to the institution of the suit* 
26 B 577; 21 B 784 (F B) (followed in 22 A 
269) ; 47 B 809 = 25 Bom. L B 689; 10 M 185; 

A I R 1928 Nag. 39. 

—Objection as to the absence of permission 
must be taken before the trial commences, 
and if no objection is taken then and trial is 
allowed to proceed, no objection can be raised 
in the appeal, the defect being cured by S 99. I 
AIR 1931 Oudh 375 = 8 0 W N 722. ! 

—Where the Secretary of a Brahmo Samaj 
sued to recover possession of certain lands it 
was held that the permission of the Court 
would be ordinarily necessary as Or, XXIX, 
r. 1 has no application except in the case of 
a Society which is a corporation registered 
under the Companies Actor legally competent 
to sue in the name of an oflScer. But where 
the Secretary had in fact been authorized by 
the members to sue, held that the omission 
to take the permission should be regarded as 
a mere irregularity cured by S. 99.-49 C L 
J 357 = A I R 1929 Cal 545. 

— ( p ) Permission whether should be ex~ 
press.— Or. I, r. 8 does not require an “ex- 
press’’ permission to be recorded by the Court* 
but if such permission can be well gathered 
from the proceedings of the court in which 
the suit was instituted an appellate Court 
may in|er from such proceedings that per- 
mission was really granted, 21 C 180* 29 C 
100; 35 C 1021; 39 C L J 612=84 T C 79-A I B 
1924 Cal. 998; 101 I G 738 = A IE 1927 Cal 
608. See also 51 M 128 (F B). But see 5 A 602.* 

( h ) ITotice and public advertisement 

In a representative suit service of proper 
notic3 to persons concerned is essential A I 




C. P. C. (1908) Of. I, r. S( (jonid ) 

{ 4 ) Coodlticns U he cosipllei witti uncler this 

rule— 

—Under O 1, 11.8 the Courtniighi to give 
notice at the plaintili”g expense of the imilr 
tution of the suit to all such persons purpor- 
ted to be represented by plaintiff either by 
personal service or by public adveriisment m 
the Court may in each case direct. A L » 1933 

Pat 251. 

So that^the persons interested may have 
an opportunity of knowing who hav<} been 
allowed to represent them; 17 C 906; lOI I A 
738 = A I E 1927 Cal 608; 46 B 152, 

—The Court in granting permission to sue 
to two plaintiffs on behalf of all the residents 
of a locality directed the plaintiffs to adver- 
tise and give notice to all the residents of 
the locality as regards the suit. But the 
^tice and advertisement were not Issued. 

(1) that the omission to issue notice was 
not fatal to the suit and would not result in its 
dismissal (2) that the publication of notice 
was peremptory and must be complied with 
under Or. 1 r 8 and that the case should |>e 
remanded to the trial Court for issuing notice 
Vr A 231 (FB) = 20 

A L J 73 = 65 I C 259 = A I B 1922 Ail 16; 

A I B 1927 Fat 221 = 8 P L T 261. 

—It is the dut}’’ of the Court to canse 
service of notices or advertisementH to be 
pubiished as required by thi.s section, if a 
' plaintiff omits to move the Court f<m that 
purpose, his suit should not be dismissed on 
I account of the failure of the Court to perform 

li ^ ^ ^ 104 Note 44 A 231 ( I*’ B ) 
=A I B 1922 All 16 = 20 A L J 73=65 I C 25f. 

—Where a trading committee instituted a 
mit by Its Manager, whom the cmr.mittee 
had authorized to sue on its behalf, againni 
t^wo members of the committee who had witli- 
held certain monies, and on objection being 
taken that the committee could not sue in 
its own name the suit was amended and the 
manager was allowed to sue in a represents- 

onbahall of the eommittee, /lehl that tlio 
amendment ms valid and that the nature f 
the suit was not changed by the aiiiendmonf 
provided ttat ...to Jndo, 

118 1 0 286 = A r K 1929 Mad 683. 

not given it was held 
that a decree could only be passed a«airist 
those defendants who were on the record 7 

P 197 _ 1081 0 .130 = A 1 R 1928 Paf 205. 

f ^ PfiT'rttinHion for atiopnl - Tr 

Stion “of“n granted for roprl- 

sentation of the suit in the Court of fir-t 

^'■®®*^„P®rmissioii is necessarv 
foi the purposes of an appeal if an appeal is 
preferred from the trial ‘court's de< re!i K,' 

fai as this rinostioi! is cnticorned. the prwot. 
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C. P. C.(I908) §r. I, r, 8( Conld'% 

( 4 ) CofidIti«i«s Id be cdoiplieil witii iwcler iiils 

rule— (C’o///<l) ' 

diugs ill ai>|>eai may very^well l>e rogarcied an 
proceedings in. coiitiimation of the suit and 
the result of the appeal woulii be taken as 
the result of the suit itself, 101 I C 7BB = A 
I B 1927 Cal 608. See. also 51 I C 457 r 44 P E 

1919. 

(S) MaItJar law. 

-—Where the Menior anawlmmm of a 
Marumakkatayain iarimd, sued to set aside 
a lease by a karnamu and obtained a decree, 
and the defendant filed an appeal ^during the 
pendency of which the phuntiff died, and so 
the karnamm and another anmdmmn applied 
ii> be inipkiaded as legal representaitives* it 
was liM that Or. XXI f. r. 3 did not apply t 
but that the applicants as also any junior 
iimwdnira?i could be made parties under <b*. 

I r. a-(102H)M W N847. 

( i ) SulJ-*ftlle. ( 2 ) 


C. P. C. (1908) Or. f, f. 8( Conid ) 

(8) Ahafement”“(Co?/ky 

I C 289 = A I R .193i Mad. -590 = 60 M 'h I 
. 659. Bee also 54 M 527 = 34 L W 214 = 130 
' I 0 IfU = A I B 1931 Mad. 452=61 M' L J 135. 

, — Where ceriain plaintiffs sued under iliis 
rule and obtained a decree and (he defendants 
preferred an appeal from that decree and 
made the said plaintiffs as widl as other' 
persons on whose Jiehalf the suit w'us insfifo-' 
ted respondenlB in the appeal, and sosue of 
the latter died and their heirs were not Bub- 
stitutod; held that no subKtituiion w^as muav 
■ ssary. ML SSI,, 

' —Where a Huit is laid with •an order under 
, Or. I, r. 8 hy which soiue defeniianis were io 
I represent others, any death amongst the lal 
' who were so represented affcc.f tin* 

1 congtituiioii of the miit. 55 C b J 8 = A I E 
! ■ 19J2Ca!. IIS: 

j —A representative suit dmm not abate on 
; the death of one of the others wim wcn- 
; represented f»y the plaintiffs on the record. 

91 I €558 = Al E 1924 lall. III. 


—Where at first pernussion was granted 
to the plaintiffs to maintain the suit in a ; 
representative capacity hid subsequently some ! 
other members of the community objected ' 
to the plaintiffV candying on the suit the ; 
proper procedure for the €ourt is to allow j 
those I'HU'sons to be brought on the record as ; 
parties lUMior €1. {2'^ of .Buie 8 and . not to j 
dismiss till* suit. 135 1 € 80t» = 33 Bom L 11 j 
1575 = A I E I9J2 Bom 65. i 

( 7 ) Court adding parties after decree. j 

— In a suit by three persons under B, 14 ] 
of the Beiigious Endowinouts Act, a decTce | 
for damages was passed in favemr of tiie plan- ! 
Hits, The plantilTs neglected to execute the | 
decree whercfuixm the Court added the j 
trustees of the temple as plainiiti’s to enable 
them to execute the decree, iMd, that as the j 
suit was brought !)y; the plaintiffs in a repre- { 
seiitativc capacity, It was competent to the i 
Court under Or. I, r. 8 C P Code to add , 
parties even after the passing of the decree ; ‘ 
12 I C 284 = A I B 1923 Mad 472 = 17 L W 
422 = 44 M h J 282=(1923) M W K 239 (24 .M 
b J 192 and 33 M 483 = 20 M h J 546 ; 28 M 
f&Ihimi), The principle of tins rule can 
be given effmd to in a proper case iii an appeal, 
t32IC657=A f ElfM laflilO. 

( 8 ) Abatement. 


1903 ) fir. I r.f 

■ Object aad scope— This rule corresponds 
to S. 3! of the C P Code, IH82, The words ‘v>r 
non-'Johider ofpartUirf ” Inu’o I icon ad<lt‘d, nmi 
the second pars,, of H 31 of Ihe old (kule ha*; 
been omitted. It hdhovs Ihtglisli < P'. XVI r. 
11 and the principle laid down in 21 5! 
where it was held that the wr»rd ‘nnisjoimicr”’ 
in this seeiiim comprehends cases of non- 
joinder as well as “ mi.sjoindcr I'hiH ndi* 
must be held to amount io a direction to the 
Court not to disnuHs a suit on ilic gianuid of 
misjoinder or non-joinder of pariicK. Addi 
tionof the word mn-jmndm* makes it clear 
that non-joinder is not fatal. — Bee 19 C Ia J 
316; 19 € b J 455; 41 C 581 at p. 5B5, 
— The latter part of this rule providcH 
that ‘‘ ihe Court mutf ht erenj md dm! u'iih flu 
7naUer m Mntrcf7'erBp m far an rhjitin 

iml bitei'enfn of thepm'thn arimlhi hefore U 
this pari of the rule clearly applies to fuses 
where the rights and interests of the imriics 
actually before the court can be dcfermincd. 
But it has no H]>plieatioii^ in cases where, 
under the substantive law, it is not ffosHible 
to determine the rights of the parties before 
the Court. The rule as to nonjoiiuier pre- 
suppOHes tliat there arajcertain particBpropfu ly 
Irefore the Court and certain oilier necessary 
parties not before the Court— 9 li 588=11 h 
I C 3B4=A I R 1928 huh 375. 


— Where a suit is institukfd by the plain- —It refers to cuhch where tlie /is may be 
tiff on belitilf of himself and other mtmiberH determined with reference, io Iho fiartles 
onus community with the licceKsary peniii- tefore il; the priudpte of non-joimler con- 
.ssiou under this rule, the suit does not abate iained in it Is different from the principle 
on the* plaintiffs deuth; any party on wdiose underlying Or* XXfb r. 4. I2H1CH“:28 A I,* 
behalf the? suit was instituted can then apply J 857; A I E I93§ All 112. 

to be added as pirty and the Court cannot | MIsioMer— Minjoinder may be of parr ie^ 
dismisM the suit far default. 54 M' 770 = 132 * or of causes of actlom .loindcr of pluintifte 

^;0. il- ( 'I ) 
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C. f, C. ( 190S)Of. I, r. 9 (Co7ild) 

Object and scope— {VoM) 

33 dealt with by Or. 1 r. joinder of defeu- ; 
dauts by Or I r. 3 and joinder of causes of i 
action by Or, II rr. B to 6. This role deals * 
with misjoinder of parties. Misjoinder of ; 
parties can do the defendants no real harm, i 
and the defect can easily be remedied by the i 
Court by making a proper order for striking * 
out, adding or transposing a party; and the | 
remedying of the defect at any time cannot ; 
prejudicially aifcct in any particxilar the | 
course of the defence or attack ( see B4 B 13 i 
at p. 20 ) See also B. 99 which says ' that no ; 
decree shall be reversed or substantially varied : 
nor any case shall be remanded on account 
of misjoinder of parties of action, etc. 

Non-joinder— Non- joinder^ is the omission 
to implead a party or to^ join a cause of 
action in a suit. The provisions relating to 
joinder of causes of action are to be fouiid in 
Or. II. So far as omission to implead a party 
is concerned it may be of two kinds omissior3 
to implead a proper property, or ennission to 
implead a nece(^sar}j party. Non-joinder of 
parties is a more serious thing than mis- 
joinder of parties ( see B4 B IB. ) 

Distinction between necessary and proper 
parties—There is a distinction between nece- 
ssary and proper parties to a suit. Two con- 
ditions must be fulfilled in order that a 
defendant may be considered a necessary 
party, namely, first, there must he a right to 
some relief against him in respect of the 
matter involved in the suit, and secondly, 
his presence is necessary in order to effee 
tually and completely adjudicate upon and 
settle all the questions involved in the suit; 

( 1922 ) P 326. 

^ — There is a distinction between the non 
joinder of proper, but not necessary, parties 
and non-joinder of parties whose presence is 
essential. In a suit for partition in a joint 
Hindu family, the grandsons are not nece- 
ssary, parties and are represented by their 
own father. At the same time they may be 
proper parties and on an appeal the appeal) ate 
Court can direct the lower Court to bring 
them on record and give them separate 
allotments if they so desire: 1 P 361; 3 P L T 

238. 

—Necessary parties are parties “ who 
ought to have been joined, ” in the sense 
that they are parties in whose alvsence no 
decree at all can be passed; 33 A 272 r 43 B 
575; 51 I C 223; 21 Born. I R 369. 

—Proper parties are those whose presence 
is necessary to enable the Court to adjudicate 
upon the matter in dispute more effectually 
and completely: noted 23 B llatp 17; 

51 M L J 148; A I R 1926 Mad. 927. 

-rllow* a question of non-joindeber is to be 
treated—In determining the question of non- 
joinder the Court inust confine itself to the 
plaim before jt— ' ' :}4 Bom. I R 1318. 


,C. P. C. ( 1908 ) fir. b r. 9 (iUmid) 

Distiwctloii between ticcessary & proper 

parlies— 

—Where the defendani iii case has raised 
no objection as to lie* non- joinder of a Oih 
piaintiif the Court slmiild not dismiss the Hiiil 
on that gjmu lid without framing an exi'iross 
issue and allowing the plaintifi* to meet it. —* 

21 1 C 182, 

— Where it appeared that mj issue on llie 
point was framed a»n] the i>lajntitf had no 
opportunity to adduce evidence 4m the plea 
of non-joinder, held, that the suit was not 
liable to be dismissed on the grouml of non- 
^ joinder of parties; 217 P L R I9|D. 

— Opportunity must be given of amending 
the plaint by joining the party omitted if it 
. is found that he is a iieceKsary party — 1211 I 
; C508 = A I R I9JD tor 295- 

, — Where a suit was brought liy the plain- 

! till alone on the allegation that he bud madt* 
a contract with the defendant and iheiaiier 
, produced an agreement showing that another 
person was a contracting party alojig with the 
, plaintitf, and the appellate Court accepting 
j the correctness of the agreement dismissed 
; the suit on the ground of non-j(djuhu% held 
i that the proper course was md. to dismiss the 
! suit ].)Ut to issue notice to the party who ought 
j to have been iiuideaded and eitber implead 
, him as a party jihiintifi' or join him as a pro 
forma defendant and then dispose of the suit 
'■ on the merits.- 122 I (J 597 = 28 A i J 247. 

^ — Where after notice to all the parlies and 
; without :my protest from them ctudain per- 
sons are brought on the record as legal repi’e- 
sentativos in the ]>la(ie of ditf'cased pmsf)m 
! the co-defendants cannot after wards reopen 
the question of representation or insist on 
abtaiement on the ground lhat(3ne other legal 
representative has l^eeii loft mit,— 36 C W N 1 1 38; 

“So far as regards the flights and Jnekrest '■ 
j of the parties actually before the Court.’ — 

: Order I, r. 9 does not apply wdiere the righls 
and interests of the parties actually bcBue 
the Court cannot he determined. The cliange 
made in the new Code does not alfeci the rule 
regarding the indivisibility of a mortgage nor 
the rule under the Mitaksliara that no co-par- 
cenor has a definite share til! partition is 
made; 10 N L B 72 =-24 I C 831; 13 I C 197 = 

f A L J 8i 

— Order I, r. 9 deals only witli cases where 
the Court can deal with the matter in corn- 
troversy in the suit with regard to the rights 
and interests of the parties actualiv before it; 

52 I C 18. 

—The rule docs iiot apply when a clause 
of action arises against a number (jf persons 
jointly, because in that case, when on(i of such 
persons is eliminated, no can.^e 4>f acdlon sub- 
sists^against the red, of them. If it does not 
subsist against all, it cannot subsist against 
35 4 441 =: 1 1 A I J 6|f|. 


35 4 441 
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G. P. C. 1(908) Or. 1 r. 9 ( Vontd ) 

So far as. regards Hie rifiits and iiieterest of Hie 
parties actually before tlie Court — ) 

— The eeufi ejuiuot, f,>y its (leoroe, affeet 
the ef tliesu whe are not parties to 

suit if therefore no docrreo eau i)e passed 
without atieetinp ’the riglits of absent par- 
ties, the suit eamiot proeeed iu their aliseiiee 
and should lie dLsuiissed. If h(nvever, the 
rights of the parties actually before it can 
be detenaiued iu the suit leaving the rights 
and interests of others unaffected, there is 
no rBas<,)a why, even though other parties 
might properly have been -added, the Court 
should not debjrmine the matters in con- 
troversy between the parties actually present; 

(1022) F B26; 25 C W N 249, 

^ — In ati action for sale upon a mortgage of 
joint Hindu family property, when some only 
of the inemb(3rs of the joint family are made 
defendants, their rights and interests iii the 
joint family property are neither defined nor 
separable from the rights and interests of 
those who are not before the Court The 
(3ourt therefore, cannot proceed to deal, 
under this role, with the matter in controversy 
HO far as regards the rights and interests of 
the parties actually before it; 9 A L J 86. 

—■Order 1, r. 0 is subordinate to Or. 
XXXIV. r. 1. A mortgage Is i f id i visible and 
if all persons entitled to a share in the mort- 
gage-money are not on the record, the whole 
suit must .be d,i.s,miHsed.; BiM G 542 = ,1 F ,L J 
4fi«. 8es also 31 I C 814. 

— IHic Calcutta iligii Coui'i hm held that 
Gr. 1, V 9 applies to a mortgage .suit just as 
well as to any other suit a.— 54 U h J llBr 
134 I C im: 13se Alhilrabad High Court 
has also held ihai the provisions of Or. 
XXX IV are subject to the provisions td Ur. 

I, r. 0-10 A L J 134. 

—In a suit fisr j.rofiis of ::er(dt land held 
by the defendants iii excess of their shares, 
all the CO shareis were not made parties, Held 

that the suit must be dismissed for non- 
joinder of necessary parties in whose absence 
the excess could not be determined; I P h J 

573 (FB). 

—Necessary 'Hfty in appeal— fl nder Or. 
1, r. 9, C F (>ode, a person who is a ‘neces- 
sary party to the suit is a necessary party to 
the appeal; 3 P L T 450 s 66 1 C 780. 

—Jttader of necessary parties.— Persons 
who are jointly entitled to the same relief In 
resjiHJct of a transaction must join as plaintiff 
ill one suit, and ordinarily all of them should 
be co-plaintiffs and only such of them should 
be made defendants as are unwilling to be 
joined as plaintiffs or have done :soma acts 
precluding them from being plaintiffs. — 35 
C W N 478; 5 C H J 627; 106 I C 140. 

— The following n<»tcH are intended to give 


I C. P. C. f!908) Or. I.r. 9(CWd) 

I Necessary Party in appeal— fCo/eHO 

! an idea as to who are or are not necessary 
I parties in different classes of suits : — 

i, ■ , 

j (a) Snifs relating to Joint property. 

' ^ — 'I’he grandsons of a deceased member of 

I a joint Hindu family are proper, though not 
1 necessary, parties and a suit by a stranger m 
j not defected by mere non joinder of the 
grandsons where the sons have been already 
made defendants. 124 I G 377 r A I R 1930 Sind 
147 (IF 361 = A IE 1922 Fat. diy relied on). 
j — It is hot the form in which the mana- 
j ger sues which determines his capacity to sue 
! on behalf of a joint Hindu family, but the 
j fact that nobody except hin^ has the right to 
I interfere in the business of the. joint Hindu 
family or to give a discharge or a receipt for 
a debt due to or from that family which con- 
fers the capacity on the manager. It is there- 
fore a question of fact and not a question of 
; form. 12 L 428 =133 I C 116 = 32 P L E 199 
= A IR 1931 lah.559. 

! ( b ) Suits for damages for Tort 

—Where all the plaintiff’s received hurts 
from a body of persons and each of them 
could have brought a suit for damages against 
all those persons, they can in law bidng a 
suit for damages against all those persons 
: jointly. 138 I G 77 = 30 A L J 497 = A 1 R 

1932 All. 401. 

—(c ) Suits on contract— By reason of S. 

' 45 of the Gontract Act, all living joint pro- 
misees must join in ilie suit td enforce a 
debt due to them.F4D I C 99 r-BO Bom L E 
l l7rA I R 1928 Bom. 191. 

— Where two ])arties contract with a third 
party, a suit by one of them making the other 
a co-defendant ought not to be dismissed 
. merely because the pbdntiff has not proved 
that the co-defend;int had refused to join as a 
co-plaintiff; the objection cannot be sustained 
when tlic others have taken pdeas contrary 
to those of the plaintiff. 133 1 C 871 r 32 P 
LH 385 = A I R 1931 Lab. 445. 

—Where there are two parallel contracts 
I for the carriage of the same goods and for 
the same journey, a shit for the ixmovery of 
I compensation for sliortage of delivery cannot 
be proceeded with unless all the carriers are 
: made parties 47 C 6 = 108 T 0 591 = A I R 1928 
I Cal 496. 

: — Defendant No. i, who had contracted 

I to sell his junta to the plaintiff, failed to do 
so and joined his son, 2nd defendant, in sel- 
ling a part of the land to another, Pending 
the suit for specific performance .the 1st de- 
fendant died and the 2nd defendant conten- 
ded that he claimed under a different title 
and that he had been improperly joined iu 
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C.P. C. (i9€8)Or lr,9iConkl) 
Joinder of necessary parties— f 
( c ) Suits- on contract— (Co«i{i2) 


( e ) Suits in respect of property dedica- 
ted to an idol or religious endowment 


--Where the very existence of the proper- 
ty of an idol is disputed, some-body should 
be appointed or allowed to i^epresent the 
interest of the idol as against the interest of 
those persons who were in possession adver- 
sely to the temple, and it would not be in 
consonance with ordinary uotioiis of justice 
or equity that a person who comes forward 
not on his own behalf but on behalf of a. 
rliari table or religious foundation, should be 
uqn-suited on the ground that he had no 
po^\er or legal position to represent the idol 
Where the plaintiffs, as persons interested in 
the affairs <if a temple, brought a suit to have 
reriaiii prt>pertiics which were in tlic posse- 
ssion of the defendants restored for the bene- 
fit of the idol, and the defendants contended 
that the plaintiifs had no right to sue, held 
(hat the plaintiffs should not bo non-suited 
but the aforesaid course should be pursued. 

34 Born I R 415. 


— In a suit for setting aside an alienation 
of properties belonging to a religious endow- 
ment, a person to whom tlie plaintiff had 
conveyed a portion of the properties at a time 
when lie had neither title nor cause of action 
to sue, need not be joined as* co-plaintiif in 
the action. Nor is a transferee pendent Ute, a 
necessary party to the suit; I P 475 = 3 P L T 

352, 


—III a suit to recover property belonging 
CO an endowment ail the trustees of the 
endowment should be made parties either as 
plaintiff, or as defendants. II G 338; 8 C 42* 
14 M 489; and 5 0 L J 527. But strangers to 
the trust are not proper or necessary parties 
to a suit under S. 02 of the Code. AIR 1932 

Rang, 132. 


C. P. c. ( m$ ) Of. I, r. f (Conii^ 
Joinder of Necessary parties— (CWd) 


the suit. Held that the 2nd defendant^ was 
a necessary and proper party to the suit. 33 
CWN 687r AIR 1929 Cal. 657. 


— (d)Suitsby executors, trustees, etc.— 
Where several executors have been appoin- 
ted under a will and have entered on their 
duties as such, it is uot open to some of 
them to sue on behalf of the estate without 
impleading the others. If a defendant is sued 
by one only of two persons who have a cause 
of action against him, he has a right to the 
action dismissed unless the other is joined 
( 6 C 815 referred to ) Til Q 63 = 17 D W 
241 = 44 M L J 249 = A I R 1923 Mad. 337. 


— In a suit to recover trust property, all 
the trustees must join as plaintiffs. 4*^ M L 
J 133 = 70 I C G45rA I R 1922 Mad. 3l7r(l922) 

M W N 106 


(f) Suits by one of several co-owners. 


—One of several heirs (sisters) of a decea- 
sed Mahomedan, can sue his wiacjw for her 
own share of her brother’s property, without 
impleading the other sharorH; 11 A Ij J 919r 

20 I C 65S. 


(f) Suits for rents, dainafes, apporlionnient 
of rent, and enlancemefit of rcnl under 
the Benpl Tenancy Act 


-—It has now been held that a suit for rent 
is maintainable against some of the heirs or 
successors in interest of a deceased tenant 
without bringing idl these heirs or sueeosKors 
in interest on the record. 53 C 101 {P B). 


— For a suit for recovery of rent by the 
I sole landlord or by the entire body of land- 
lords, see S. 148; and for a suit by a co- sharer 
landlord see S. 148- A. of the B. T. Act, 


; — Where after (he death of the fU’iginal 
: tenant a suit was brought against stone of 
: his mom who were in poB^ession of the hoi- 
j ding and against whom a previous decree was 
I obtained for arrears t»f rent accruing doe 
I during the period of the laiterV oecupalion 
' held, that the suit was not dcfei'tive by reason 
; of the non joinder of the other heirs 4 H G 
I f)l8-:63 I C 949. 


i —All the revelaiii r;aso.H under tliis head 
I will be found t-ollertcd in and Mnkcr* 

j ji’s Bengal Timancy Act, pp lih'I'hWI in ih(! 

, notc.s under H. IH8. 


(h) Suits for “cjcctuieut. 


— Prm.ajaf.fi, persons claiming aduo’sely 
to the plaint i(V \4 ?*ighis are n<*i nuccjssary 
parties iti asuii for ejectment brought by him 
against Ids tenant. Whore an order was made 
for joining the Secretary of Hiate as defer. - 
dant ill sueh eireumstances, held, in revisions 
that the order was bad. A I E 1932 Mad 6 S 8 . 


—In a suit for recovery of khas possessitm 
I declaration of plan tiff’s title, all triwpas- 


sers should !)e made parties. 40 <J d i 3 ;i 


—Where in such a suit two of the defen- 
dants were minors and their natural guardian 
did not appear and no steps ware taken to 
have them properly represented, held that the 
suit was not maintainable. 3^ C W M 742 = 
A It 1929 Cal 169. 


—An action for posgession based upon 
forfeiture of a term should, for practical 
reasons, be^ brought against all persons hi 
possession (including constructive possession) 
at the date of the suit, not hccausc the suit 
IS necessaiily defective otherwise but because 
the decree will bo ditlicult t(» cuforvo utulcr 
the Code; 47 (; 9 ^ 7 , 
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f C. f. C. (1908) Or. I r. 9,( (Joukl), , ^ 

f 'S&miet iit mcusMy ' 

I ( If ) Siits for ejectiiieiit— (CWr/)' 

I — Kiiii ii iias beiiii lodd iliai ii would be 

I ujireasoiuible to for<H! a Imidlorcl io loake In 

a Hoii b>r o.bad!iieiif a< 4 annf. his lessee all the 
uiulerdessees o! uvea persons who may be in 
aeiual possession under such luidev lessees 
parlies to the suit, the naitire of whie.h may 
(diaii'^e from a simple suit for ejcjctmenton 
' iorfeilure or deleiauinaiion of the lease.— 15 

I CWNIUl. 

I — ; i ) Sails for partitioo.—A suii which is 

J in the nature a partition suit cannot be 

i priiperiy dealt witli uidess all who are admi- 

ttedly sliandioldors in the joint property are 
before the (hmrt. 12 W 1.1 250 (followed in IT 
C 900) See also 2 C 149 ; 51 B 271 (291) 
— Whore the suit is not for partition 
between all the alleged co-parcener inter 
but for decision btitwoen the two brancdies 
of the family, iuM^ that it is iu.>t obligatory 
for the- plaint! jfs to implead ail the niembers 
of the two branches but otdy tiie heads of the 
two branehe.s. IJ L 483. 

( i ) Suits concerning Partnership business: 

--'Ihj M. suit for winding up a pai tnership, 
all partners haviiig distifict interests must 
be parHes; ami wlu-re, siieli a suit brought 
agaittsi all llm partners, is not iiuiifd'airialde 
againsi some, the suit must, he dismissed, 

' 33'M42J. 

— -'rhe m.m joitider of a di»r!j\ani partner 
as eu plaintiff i!J an action o!i a contract en- 
tered into with the Hi'm or (un*, of its mem- 
berh ih md fatal b> the suit: (1915) M W N 844. 

-“(k) Suits by creditors to avoid conveyance 
under S- 53 of the Transfer of Property Act— A 
soil lo set asid*’- a co!i\*{‘y;uu*c alleged to be 
fraudnicni' within the meaning of S. 55 of Ike 
1' P Art, mnsi b«i brought bv or «*n behalf of 
all the. cnalihH's. ■ rd t 999 = 1 1 C W'N 889r 
4 C L J 410 (attirmed <m appeal in 15 I A 104 =: 

45C.52t). 

—(I) Suits by contingent reversioner during 
the lifediinc of presumptive reversioner.— The 
right in sue to setaside an adoption or aliena- 
lion by a Hindu widow is, as a general rule, 
limited to the imarest reversioner, and if he 
without sudirimii (jause refuses to institute 
pro<;ee<liiig.s, oi* if he has ]>rccludcd himself 
by Ids own acd. and eoiiduci from so doiiig or 
Ims colluded with the widow, or concurred in 
the alleged wu*oogful act, the more remote 
reversioner will be eiititled to sue by making 
the nearer reversioner a party to the suit.— 
8 I A 22 = 6 C 764 (P C) (followed In 19 B 
614, and iti 18 M 53). See also 9 A 441; 15 M. 
'422; 15 A I32;'29 M 390 (B^'B) 16 M L J 307; 
3 C L J 224; 38 M 406 (P C) r 19 C W N 841 

— Where the nearest, reversioneu* precludes 
himself or herself form maintaining a de- 


C, P. C. (1908) Or. I, r. 9 ( Contd ) 

Joinder of necessary parties— (CW<^0 

( 1 ) Suits by continfent revefsioner durlnf the 
■ life-tinie of presumptive revefsioner— f Uonfd ) 

claratory action hy omitting to sue within the 
statutory period and thus practically conciirH 
; iit an alleged improper alienation, the remote 
i reversioner is entitled to maintain the .suit 
j 32 0 62 = 9 OWN 25 See also 28 M 57; 27 A 
, 406; 37 A 45 ( F €5 ) = 19 C W N 197 r 21 C 
! ■■ h d 26,r 28 M L J 453 = 27 I C S92. 

— (iii ti) Possessory suits by persons in con- 
structive possession —A person in constructive 
I possession of land through his tenant, who 
I is dispossessed, is entitled to bring a suit 
I under H. 9 of Act I of 1877, where tlie tenant 
I ill collusion with the dispoHsesHOr, refuses to 
bring the suit.— 28 M 238; 13 G W N 303; 13 
OWN 30.5; 13 G W N 835 r 10 C B J 30: 15 
C W N 715 rl5 C VV N 294 r 12 C L J 485. 
I' But see ^ C W N $1^. 

! — (o) Suits against a firm or corporation— 

I Sec notes under Or. XXIX, r L A firm is 
I not a person under the Indian law and ail 
that is prescribod in the C P Code is a form 
of suit whi<^h remains really one against the 
partners of the firm. Where a suit was iusti- 
luted against a person wlio was not a partner 
of a. firm, no decree could ki passed against 
the firm, 111 I C 706rA ! R 1929 Lali, 149. 

j — notes ?/ fitter Or. A\V/.V, r. /, 

! —(p) Mortgage suits.— nmter Or. 

.VA"A"/1', r. I . post, 

- - (q) Suits for accounts.— Where ihe agmd. 
has to account to moi’c jirincipals than one. 
they must all sue together, and he i.s not 
liable to render separate accounts in separate 
suits to each of the principals to whom jointly 
I he is accountable. 62 I C 766. 

; —The plaintiffs brought a suit agaifust the 
I defcfidant No. 1 who was their cashier and 
i defendant No. 3 who was the HadarNaib. Ft 
' was alleged that money was duo by defendaTii 
j No, 1 on account being taken against him and 
; that the Sadar Naib was responsible for any 
; loss whi(di the plaintiffs might have .sustained 
! through the action or omission of their cashier 
I which loss had been occasioned by his negli- 
gence, his duty being amongst others to 
supervise the work and to sign the accounts 
of the treasurer, that the suit was bad 
for misjoinder of parties and causes cf action; 

71 1C 324. 

( f ) Suits it! which Government is a 
I necessary party. 

l ■ ^ ■: ■ ■■ 

—Where it has been held that in a 
suit to set aside a sale held under the provi- 
sions of the Piihlie DemaiidK Recovery Act, 
the Secretary of State is a necessary party. 
This case has been distinguished in, i! C L*J 
385 “ 14 C ‘W IV 606. 
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C. P. C. ( !908 )Of. I,f. 9(Con«fO i 

J 0 iii(!erof necessary p&fiks~-{Vo7M) | 

( r ) Suits in which Government is a necessary 

party^(CWr/j 

—111 a suit by a tenant against liis landlord, 
who is a (jhatmaU lor declaration of occupancy 
rights in a ijhatwaUi laud and foiv recovery of 
its possession, the ffecretary of Btatc is not 
a necessary party, though he ina^ be a proper 
party, and, therefore, the suit cannot be 
dismissed for the non-ioinder of the Secretary 
of State ; ^^51 C 788. 

“No suit shall be defeated ” 

— Though misjoinder, or non* joinder does 
not merit the dismifcsal of the suit, still, if a 
plaintiff after the Court decides that a cer- 
tain person is a necessary party, refuses to 
make him a party, the suit should be dismi- 
ssed ; 3 P R 1915 = 215 P LR 1914 = HOP 
W 1^ 1914 = 25 I C 480. 
— Where two parties contract with a third 
party, a suit by one of them making the other 
a co-defendant ought not to be dismissed 
merely liecause the plantiff has not proved 
that the co defendant has refused to join as a 
plaintiff. In such a case, if the plaintiff 
succeeds, the decree should be in favour of 
himself, and the defendant who should have 
been joined as co- plaintiff ; 7G I G 577 ( 2G C 
409 = 35 0 331 = 10 Bom. L R 66 relied on ). 
—Where in a suit for a declaration of a 
right of way as a village road and for removal 
of obstruction thereon, an objection was taken 
that one of the persons in the servient ieuo- 
ment had not been made a party the suit, 
which was overruled by the Courts below on 
the ground that it was taken at a late stage 
and the Courts below decreed the suit, held 
that the nonjoinder of person in <iuesiion as 
a party to the suit was a fatal defect and on 
ihat ground the suit was dismissed ; 25 C W 
N 249. In 14 C W N 15 also it had been pre- 
viously held that no suit for declaration pf 
au easemeni and for other consequential 
relief can proceed unless all persons interest- 
ed ill the land over which such easement is 
claimed are ])arties to the suit But the general 
proposition laid down in 25 G W N 249 is not 
applicable to all cases. Bee in this connection, 
19 0 W N 1211 on Letters Patent appeal 19 
C W N 1210 ; 40 C L J 74; 04 I C 90; 09 I C 
183; 85 I C 739 ; 88 I C 664. 

C. P. C. (1908) Or, I r. 10 

—See now the Indian Limitation Act, 
1908 ( IX of 1908 ), 8. 22 

Sf/nopsis, 

( I ) Appeal 

( 2 ) General principles, scope and object 
( 3 ) Addition of parties. 


C. P. C.(l908) 0r. If. miJJoHid) 

( a ) After liuiiiation period. 

( b ) At any stage of suit 
( c ) By coiiHcnt. 

( d ) Effect of. 

( 0 j Formal Froi'.ednrc of apfdicaiion. 

( f ) doiut family 
( g ) Mortgage 
( h ) Necessary parties. 

( i ) Partition. 

( j ) Partnership. 

(V) Power of Court. 

( I ) Pre-emption suits. 

( m) Proper Parties, 
f n ) Bent suit. 

( o ) Secretary of Statc3. 

( p ) Suit by a benamidar. 

( q ) Trust. 

( r ) Other cases. 

( 4 ) Amendment of plaint. 

( 5 ) Bonafide mistake. 

( G ) Defendant made plaintiff. 

( 7 ) Plaintiff made defendant. 

( 8 ) Questions involved in the stiil. 

( 9 ) Revision 

(U)) Striking out parties. 

(11) Substitution as plaintiff or dcfmtdHnl 

(12) Other cases. 

( I ) Appeal. 

— An order under r. 10 adding a paiiy ns 
not appealable. A i. R liKlO Mad. 987=1930 M 
W N 971=32 L W 7GG=G0 M L J 237 = 129 f C 
44; fur an order under O. !. r. Itl is not a 
decree AIR 1922 M'ad 332 = 14 L W G42r 
(1921 ) .M. W N 799 = 42 M L d 97 = 30 M L 'It. 
172=45 M 194=69 1 C 961; sec also 36 M IJ . 
619; as also such order is merely in discridiofi 
of the Court and cannot be appealable 36 

I C 919. 

—An order under D, 1, r 10 (2) dischiu - 
ging a defendant from a suit is also not 
appealable. AIR i92G Nag. 75 = 89 | C 331; 
nor is art order striking out defcMidants joined 
for the sake of convenience. AIR 192.‘V 
Mad 690=45 M h J 703=1 8‘L W I98=(i923) M • 
' " ' WN 403=76 iC im, 

—But where in a partition suit the naiEiie 
of one of the defendanis is struck (mt at tlie 
instance of the plaintiff thereby prejudicing 
the defeudani’vS claim to share in* the lairtiiion 
the order is appealable. A 1 R 1925 Pat. I2i= 
3 Pat B59=G P L T 581=85 I C 90. 
— And *iu order under this rule striking 
out name of a deft, on the ground that the 
plaint does not disclose any aiust: of action 
against such deft, is a decree and appealable 
' 49 I. C 835=42 M Ilf. 

—Where, inspitc of plff\s protest, certain 
persons were added as parties, and on appeal 
from that order, the order was uplield, and 
where such parties put irt Kiaiemenis, lot lo 
evidence and ultimately a decree was passed 
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C. p. C. (1908) Or. I, f, 10 ( Could) 

(:| ) Appeal"‘-(6Wdj 

against the plfl. Jh'.ld on a,p|HniI from th(‘ 
decree jlial the lanild not be struck 

off' and their ideaclings artd evidence could 
not. be igncirofi In dtamling the appeal 1 O L 
J501 =2<i I C 547. 

—Idle apptdiant was the first defendant in 
a suit brought by the p! ft and the suit had 
been decreed against hinn ddie lower appe- 
llate court, finding that ilie appellant was not 
a necessary party to the suit and was wrongly 
joiiicd as a defendant, struck off the appe- 
llant s name from the rec<u‘d and dismissed 
his appeal without <tosts, Ilfi.hl on second 
appeal ihai. the proper order whicli sliould 
have been made by the lower appellate court 
was tO; 8€‘.t aside the order of the priniary 
court and to dismiss the suit against the 
appellant with costs. 4g | c 963. 

{ 2 ) Gefleral principles, scope, and object 

— Euie obtaining under r. 10 (2) for addi- 
iion of parties cannot be invoked if such 
addihon would alter the nature of the suit. 
A I R 1025 Oal 20 = 28 C W H 805=82 I C 369. 

of piffs under 0. 1 r. 
provisions under 0 I r. 1,A I 
R 1927 Mad 831 = 53 M L J 200 = (1927) M 
WN903=105IC 114. 

—An order under It 10. O, 1, C P C ou»ht 
m»t to he made when the plaint discloses^no 
(muse or action against the parties sought to 
be added newly. 40 C 323 at 330=17 C L J 183 
■“16 I C 908. 0 1, R. 10 of the (3ode does not 
empower a Court to acid any iHU'son as plff. 
who could not have originally joined as such. 
U t Jti b ot ihu Code does not conflict with 
this view. 57 j ^ 734 

—As to applicability and scope of the rule 
see the Privy Council decision in 20 C W N 833 
■ ■ ■ p. a 

S.27 of the Civ. Pro. Code, does not apply 
to an appeal filed in the name of a wrong 
person. 4 C W N 58. The rule does not apply 
to a suit against dead person. 47 l c 894. 

Ripply fc a suit by receiver. 
135 I C 8b:) r A I R 1932 R 11 (12) = I R 1912 

R 79. 

^ Official Liquidator see. 

« L J 402 “ 59 I C 588. Tlie rule applies to 
Revenue Courts ; 2 A 264; see also 3 U P L R 

(B R). 106 (2 ). 

—Where a Karuavan applied for with- 
drawal of appeal and subsequently the junior 
members applied to be made appellants the 
granting of latter aiiplication was held proper 
where Karnavan’s withdrawal of appeal is 
with a view to cause loss to the iarwad— 
Appeal must be treafed as pending till junior 
members’ application is disposed of. 135 I C 
8=A I B 1032 M 3,lr| R 1931 M 40. 


C- P. C. ( 1908 ) Or. I, r. 10 (Could) 

( 3 ) Addition of parties. 

( 

— Ghange of limitation due to amendment 
of tlie Jirmtation Act is a gocnl ground for 
addition after the period of limitation. A I 
i ' . ^R,1925Mad 347=78 1 C 168. 

i - -A suit for the ejectment of a sub- 
1 tenants sub-tenant is not maintainable wdth- 
j out the sub-tenant being made a party to the 
suit «and in such a case if the sub-teuant is 
: Joined after the expiry of tlie period prescri- 
, for ejectment, the entire suit 

I still faiisy . : 301 C 795. 

—Execution sale— Betting aside— Auction- 
, imrchaser iropleaded after expiry of perio<l 
of limitatiQU-— Bar of limitation. () 21 R DO. 

I 50 ICS. 

—Suit by some trusteesof a temple against 
. tenants— Addition— of other trustees' after 
I limitation— Objection— Suit if barred, 50 I C 
I 353. 

I / l> J M any staye of iiuk. 

i —The power to add a party under O. 1 r 
i 10 can be exercised at any stage even at such 
! a late stage as the time of the decree. AIR 
1020 Bom 337 = 31 Bom L R 470 = Ind Rnl 
(10;3O) Bom 98=122 1 C 66. 
—The power under s. 27 C P C 1882 ought 
to ho exercised before the first hearing 6 C 

! . , " 

—Addition of parties in appeal— ]>arties— 
Non-.iomder of see 10 I C 776. Person cannot 
claim to be made a party in appeal if not so 
. made in the lower Courts. 1G3 P W 3i I9ir3i 

I A ■■■ '..y ■ ' * C 27. 

! —A person neither a plaintiff nor a defen 
j dant in a lower courts cannot be allowed io 
; come in as party at the final stages of the case 
; in second appeal. 31 1 C 27 = 163 P W R 1915. 

—Though unusual plaintiffs may be added 
I to a suit after decree especially in representa- 
tive suits so that persons interested might 
j enforce in execution the direction in the 
scheme AIR 1023 Mad 472 = 44 M L J 282 = 

; 17 L W 422 = 32 M L T 212=(1923) M W N 
; 239 = 72 { C 284. 

I —A Court can order joinder of a new 
party even after a preliminary decree is 
passed. AIR 1026 Sind 26 = 89 I C 609. 

—Under 0. 1, r. 10 any party may be joined 
to the suit at any stage means be should be 
pined before the passing of decree which also 
includes preliminary decree and an existini/ 
13 N L R 60=89 I C 849l 
—Fresh parties cannot be added after 
compromise of the suit by original parties and 
during proceedings under O. XXIII, r 3 A 
I R 1926 Mad 341=50 M L J 60=92 I C 31 L 
—In a representative suit court is compe- 
tent to iifld ;^ff;I^^“|iolderH as parties ever^ 
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C. P. C, ( S9(I8 ) Or. I, rule 10 (Oontd) 

( 3 ) Addillesi of partieS““{Co;<<d) 

( b ) At any stage of $mt--{Contd) 

after the passing of the decree. A I R 1933 Al 

!0J9. 

—Court has jurisdiction, after the passing 
of the preUrninary decree in a mortgage suit 
and before the final decree has been passed, 
to implead as defendants to the suit persons 
who were not originally impleaded as defeii- 
dants and were not parties to the preliminary 
decree. AIR 1927 All 4Gr)r49 A 664=25 A L 
J 369=:»0I I C 868. 

—A Court can add parties after the suit 
has been remanded to it by the Court of 
Appeal but the Court of Appeal cannot do so 
after passing the order. A I R 1926 Ijlaiig. 9= 
^ 3 R 474=92 1 C 125. 

—As to wlietlier court can add parties 
after Hull has reached the stage of decree 
see. 42 C 72 P C. 


C. P. C. (I9§«) Of. U r. I§( Ceniii ). 

( 3 ) Addition of parties—(Co;i^/) 

( d ) fiffeef Gt-((Joni(I) 

11 29 r 27 h W 1 r (1928) M W N 20 = 101 i C 

217. 

— Where a defendant is cliseliarged and 
again reinstated as defertdani, the suit inust 
be deemed to be iiwtituted on the date of 
re-inKtatemeni AIK 1926 P i' 88 r ( i92fi) M 
W H 592 = 31 C W N 174 = 96 I C S87. 

—Even where the Court of itH<)wn inotion 
adds a necessary party, the suit will he 
deemed to be instituted when the parly is 
added. A 1 R 1925 Sind 181=17 H h 11 324=79 
i C 9i4- As to effect on hmitatit>n of adildion 
of pro forma party see. 16 M 1 J 441. 

— A plaintiff on the record ciimnd he 
given a good cause of actiem by ttemiddition 
subsequently of <a pers(»n a.s plaintiff who Ijas 
a good <*ause of action. A \ K 1927 Ihmi 424= 
2intem L 11418 rim 1C 215. 


( c ) ily Coiment. 


(fi) Formal of a pidirai ton. 


—A person cannot be added or substituted 
as plaintiff without the consent of the exist- 
ing plaintiff, and before he can be so added 
or substituted it must be shown that the 
action was commenced in the name of ori- 
ginal plaintiff by mistake and tliat the sub- 
stitution or addition is necessary for the 
determination of real matter in dispute. A I. 

R 1927 Cal. 340=45 C L J 146=101 I C 527. 

—And ordinarily, the plaintiff has the 
choice of his opponent, and a party cannot i 
be added as defendant at his will AIR 
1925 Nag. 373=87 I C 988. 

—But a new party can be impleaded as 
defendant even against the consent of the 
plaintiff, even though such^ addition may 
enable him to counter claim against the 
plaintiff. AIR 1929 Mad 443=(1929) M W N 
67=29 L W 753=Ind. Rul. (1929) Mad. 844=118 

I C 780. 

—If a person who applies to be added as 
a party is only a permissible party, he cannot 
be so added against the wishes of the person 
to fight whom he is sought to be brought on 
record. AIR 1926 Mad 836=50 M 34=(1926) 
M W N 575=51 M L J 148=24 L W 738=95 I C 

2!4, 

( d ) Effect of, 

—When a party is added on his own 
motion addition takes effect for purposes of 
limitation from the date of application. A I 
R 1927 Mad 468 = 60 M 372 = 52 M L J 199 = 
25 L W 477 = 38 ML T (H C) 126 = 100 I C 

680. 

—Otherwise from fhe date of the institu- 
tion of suit AI R 1927 PC 252 = 26 A L J 
371 = 30 Bom L E 220 = .32 OWN 281 = 47 
C T 4 d 136 = 54 M T 4 d 88 = 4 0 W N 1231 = 0 


— In adding a party the Court will not jw 
a rule, iic.t ex(‘ept on ilic applicalioti 
, parties: 25 All W N 35; .sc‘e tfj Um Hurae effect 
20 ! C 262; ami 36 I C 77; and 19 I F \ 63 = 18 

C W n 464. 

— But sutli appiloatiorj is fioi always iHM'c- 
ssary. Addition of parties in n final 
without aijy formal appliraiion under < I 1, t\ 
10 (2) for Joining them does md amount to art 
order under O. 1 , r. Hhirid no can he 

granted against such parties. A I R 1927 All 
465 = 49 A 664 = 25 A h J .165 = lOi I C 868. 

— A, court has no jurisiliciimi to paHs a 
decree against a person against whom the 
I plaintiff does imt seek any relief and wdio is 
joined as a defendant on his owri application. 
The position of a person who is made a fiefen- 
daiit on his own application and that of a 
person who is so made witfujiit any sucli 
application are very different in that the 
former has to ^ mate out a prima fack caHe 
before the plaintiff can be aske<l to nun*! it. 

56 I C S45. 

— The second deft, in a suit, upplu'd for 
leave to add a third party as deft, 3’he pliL 
objected. Hdd that the power io adil a third 
party is discretionary, but is withdy excreistid 
even though the addition may add'new issues; 
if how^ever serious ewbarnssment or iiuum- 
venience be caused io the plff. ilw. addition is 
not effected. IMd^ aino that although In this 
case new issues arose between the added deft, 
and the original defts, .serious inwmvcnicnce 
would not be caused to theplff. if his position 
was safeguarded by the follmvin^j provi- 
sions:— (t) that the issues hciweon Uio 
and the original defts. should be tried liri-t (2) 
tljat no delay should ttikc place in t!s<‘ dteer- 
rrnn.atiorM)f those issues (.3) th.at If ?b<‘ f4rf, 
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C. P.C.(iM8) §f* I, r. !i{ Gowfd) ■ ' 

,(,3 ) A,#itieii «f parties— fCVwfd) 

(.e.) Foffiial Procedure iif appllcalioa— {C-oucId) 

Hiietietidecl in obtaining a decree ai^auist the 
defin. Hiicii a <lecree wan riot to he 
stayed |KUiding the tleieriiihiatiori of the 
wrtiieH between the deftn.* 40 Cal 48=50 I C 51. 

— Though when that w possible, any apidi- 
eution untlor r. 10 of O 1 should he made to 
the Judge who heard the suit, In his absence 
anotiier Judge can entertain it, A I R 19H1 
Cal 580; 58 (J 8U1 ; 35 0 W N !;22=I34 I C 1279. 

Where a scimme contains a clau.se reser- 
ving liberty to apply for inodihcation, the 
]>roper persons who can apply under the 
liberty are the parties to the suit. If the 
previous parties are dead or colluding with 
the defendants, the Court can bring the appli- 
cants on iNicord under O 1 r. 10. Sanction of 
the Advocate-'Gerieral is not uBcessary for 
such application. 37 A 29G; riot followed. 5 
Eaiig 2G3; 48 I A 12; 40 M 110, followed A £ 
It 1931 l^om 388=33 Bom L R 54G= fnd Eui 
(1931) Bom 407=133 ! C 823. 

—In a suit which is merely for compelling 
the registration of a certain document, no 
third parties can be added as parties to the 
suit on their own motion AIR 1929 Bom 
353=31 Bom L R d72= 53 B 598= Ind Rul 
(1929) Bom 526=119 I C 654. 

(f) Joint family^ 

—Mortgage of joint family property— Non- 
ioiiider of all persons interested— Suit not 
maiiitaiiiable. ' ^ ■ 12 A L J 794 = 24 IX 252. ■ 

— Promissory note — Suit upon by manager 
of joint Hiiulu Family — other members not 
parties. Set-^ . 14 0 C 127 = 10 1 C. 200. 

—Suit brought by some members as mana- 
gers - Maiitainabillty,/ See 15 I C'876.. Suit 
by manager on contract — Rules for Joinder of 
^See 4 S L R 2 = 7 Ind Cas 584. 

— Suit on a mortgage by members of a 
Hindu family— joinder. See 12 A L J 794 = 

. 24 IC 252. 

^ ) Mortgage, 

— In a redemption suit by some of the 
hidrs of the mortgagor, Court can make other 
lieirs as clefeiidauts. 45 Bom. 1009 = 23 Bom 
L R 406 = 61 1 C 590. 

— In a suit by mortgagee upon a mortgage 
by an aciminiatratrix without sanction of The 
Court, it is the duty of the Court to join the 
beneficiaries if they apply to be so joined and 
oven though the mortgagee be unwilling to 
have them joined. AIR 1927 Bom 49 = 51 
B iO = 28 Bom L R 1300 = 98 I C 915. 

— And in a suit for foreclosure by a puisne 
mortgagee, the prior mortgagee should be 
made a party under s. 85 of the Transfer of 
Property Act. 22Eoni.T 701. 

^■’<'{111. il. (l) 1,^3 


C. P. C. (1908) Or. I r. 10 {Contd) 

( 3 ) Addition Of parlies— 

(g ) Mortgage -(CowcM) 

—But an attaching creditor of the mort 
gagors interest in the mortgage property 
appiying to be made a party to mortgagee’s 
suit, should not be added as party if his sole 
aim in being so added is to challenge the 
validity of the mortgage. A I B 11120 Nag. 67 

= 89 I C 446. 

—Bo also, the lessee of the mortgaged 
property need not be added after the preli- 
minary decree; A I II 1927 Nag, 299 = 103 I C 
306: for it is not competent to il Court, in a 
mortgage suit, to make a person wlio was not 
party to the preliminary decree, a party to 
the final decree where such person should 
have been made a deft before the previous 
preliminary decree, 0. I, R 10 G P Code 
refers to a stage of the proceeding.^ not con- 
ciiided by a decree, 13 N L R 69 = 39 I C 849. 

—In a guit on mortgage by wife of the 
deceased mortgagee the alleged adoptee of 
the mortgagee intervening and asking to be 
joined as party is not a necessary party : 113 
a;. I CXlOrA IE 1928 M 978, 

--^As to lim added defts in a 

suit for sale of mortgaged property against 
mortgagor’s son in which widow and daughter 
were added as party see. 17 Bom L R 685. 

( h ) Necessary parties, 

—A party necessary to appeal should be so 
made before deciding it otherwise the decree 
thereon cannot stand. 31 I C 814. 

—A previous finding that a party was not 
necessary to a suit is no bar to a subsequent 
finding that ho is a necessary party in a case 
where the character of the suit is altered 
from one on a rent note into a suit for rede - 
mption AIR 1931 Bom 408 = 33 Bom .L R 

608 = Ind Kill (1931) Bom 477 = 134 I C 365. 

— Persons whose case confiicis with the 
case of plaintiffs on record cannot bo added 
as co-plaintiffs at the instance of the plain- 
tiffs, AIR 1922 Cal 459 = 36 C L J 92 = 76 

I C 915. 

— In an ejectment suit by landlord against 
tenant the person claiming adverse title 
against landlord is not a necessary party. 36 
L W 378 = 139 I 0 679 = I R 1932 *M 775 = A I 

R 1932 M 688. 

— Suit for damages for wrongful attach- 
ment — Three separate decrees and applica- 
tions for attachment — Separate '*' causes of 
action— Other decree-holders not necessary 
parties. 4 Bur L T 145 = 12 I C 866. 

— In a suit against a company liquidator 
or trustees in bankruptcy added as parties to 
the suit otherwise than under O. XXII, r. 
130, must be considered to have beep so added 
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C. I*. C. (I^ns) Or. I f. (0 ( CmUl ) 

( J ) Additioii of parties— (CowifZ) 

( h ) Necessary pSLtim—(Oo7irM) 

under 0 1 r. 10 A f E 1930 Cal 113 = 50 G L 
.1 ‘208 = 57 C 170 = lud Eul (1930) Cal 282 = 

mictm. 

—On the death of the obligee of a money- 
bond, one heir cannot sue for his share. 7 All 
313; 9 All, G8; but a surviving partner can sue 
for a trade debt without making the represen- 
tatives of a deceased partner parties. 9 All, 
486; followed in 14 A 524; 20A 365; 32 A 638; 
and 10 P E 1906; and 17 B 6; but the Calcutta 
High Court has taken a contrary view : 18 C 
86 : See also 7 E 558; and 4 I 142. 

—In a suit for dissolution of partnership, 
sub-partners are neither necessary nor proper 
parties : 20 M L T 134 = 34 1 C 543. See also 
cases under— '(j) Partnership suits infra. 

{ i ) Partition, 

—In a suit for partition all the sharers 
must be brought before the Court : 17 C 906; 
and 6 M 284. See to the same effect s I C 244r 
It C L J 580; and 10 0 C 33; and 1925 C 754r85 
1 C 662 and 51 I C 223 = 43 B 575 = 2i BLR 
369; and 56 I C 304 = 23 0 C 62 =: 7 0 L J 158; 
1926 C 741 r 911 C 567; 1927 Lab 189 = 1001 
C 17; and there is nothing in the Code limi- 
ting or affecting the inherent power of the 
Court to make such orders as might be nece- 
ssary for the ends of justice, at any stage of 
the proceedings, to add the name of any 
person, whose presence might be necessary. 

13 Bom L E 517. See also 7 ! C 382. 

—Thus worshippers of a temple claiming 
a sum of joint family money in trust for 
temple were added after preliminary decree, 
though they were not necessary parties : GO 
M L J 229 = 33 L W 734 = 13i I C 643 = A 1 
R 1931 M 357; similarly persons in possession 
in collusion with some of the co-sharers were 
properly added ; 10 0 C 33; as also a co- 
sharer whose interest is transferred : 1923 
Pat 162 = 68 I C 804 = 1924 Pat fi C C 272. 

— but persons not claiming any interest in 
the suit property cannot be added 1923 Cal 

221 = 49 C 1043 = 36 G L J 217 = 70 I C 687. 

—So also the alinees of joint family pro- 
perty may be made, but are necessary parties, 
in a suit for partition of Hindu joint family 
properties : 1930 M W N 679 r ,32 L W 438 - 
'59 M L J 524 = 129 1 C 235 = AIR 1930 M 

913. 

—As also the grandfathers in suit for 
partition by sons against their fathers. 1922 
Pat 96 = 1 Pat 361 = 3 Pat L T 238 = 67 I C 

156. 

—In a suit for partition between branches 
of family and not between co-parceners inter 
heads of branches onljy are necessary par- 


C. P. C. ( 1908 ) (If. I, f. iO (V.onffO 
( 3 ) Addltioii ttf parties— 

( i ) Partitlafi*-< Co?irW) 

ties and not other nnoiiberM of Hit* brum ln-h ; 

13 L 4H3 = 33 F L E 842 = A 1 K 1932 I 641. 

—In a suit for partition, the inorlgugee 
of the plaintiff need not be mud*' a parly 5 
Calc 882; but me to the? sainc! olfVet : A 1 It 
1921 L83 = 3 !. L J 37? = 67 I C 425 ami 44 
C 28; but see the. ruling of the Bombay High 
Court in. 16 II fiil , 

—Where a sale had been held in ex mail ion 
oi a mortgage decree and coidinncd pending a 
partition suit the purchaser or the mortgagee : 
should be allowed to come in as a party espe- 
daily when the Court thinks si neccfpary to 
i give the mortgagee ail possible facilities for 
! representing the case before the commisHioiicr 
1 so that his rights may not be injured, A 1 11 
1 1931 Cal 594 = 35 C W N 296 = fml Rul i 193!) , 
Cal 803= micmi 

■ (/) FaHmrBhijh 

— In a suit on ]iro-nole all partners should 
be joined as parties : II M, h T 246 = IS 1C 
380, as also in a suit for disHidution of part* 
nership and accounts ; 19 T (' 963 = IS C W N"' " 
464. Hee to the same*, effect 31 1 C 564; mul A: 

I K 1922 Bind 13, = 65 f, C 26 = IS SIfid I R 152; 
and A I E 1924 Pat 65 = 11*23 Pat I! (! 276 
= 76 I C 950 = 2 Pat I R 132: and A I E 1930 
Mad 714 = 58 Mad L T 613 -rd Mad B . 
757 = 130 I C 453; and I C I J 266; find if a. 
partner is dead his legal reptiSentativo should 
be joined ; A I E 1927 Mad 491 = 52 M h J 
318 = 25 M L W 3,88 = 38 M L J 21 4 = OKI f (b 
616= 1927 M W N 574. or the receive!* 7 I C 
75 = 12 C I J 368 hut flulefnirinerH are ni'itlier 
!ioces.sary nor proper parties : 20 M L P 13,4 
= 34 I C 543. see also A I II 1927 P C 7tl = 4 
W N 491 = 101 I C 17 = 31 C W N 857 = 25 A ' 
L J 687 = 1927 M W N fM = 53, M L J 245 = 
26 M LW265 = 39 Mil 212; as also the:' 
business agent : 25 1. C 140 = 7 Bur I J I02- ' 


of f,pini^}n as to 
are noeessary partioi 


— There was conflict 

whether all )>artnors 

includingthe legal representatives of d(‘eeasHd 
partners in a suit to recovm* debt due. to the 
partnership see In G m and 1H7:M2 L BE 
651 and 17 B6, and 20 A 365 and 9 A 486 
also 7 M L J 432 = 6 1 C 438 and 17 B 41 J, 

— But the conflict has fiow been net at 
rest by Or 30 of. the Code which provides 
that the suit for such debt iruiy be brouglit 
againsta single partner provided it is institu- 
ted in the name of the firm : 4ft 1 G lf)8 = 1 
P L W 650 = 1917 Pat fl C C 219. see elm A 1 
E 1921^ Cal 722 = 34 0 L J 405 = 67 I C 10, A 
“sleeping” partner is no*' a necessary party : 

31 T G 913= 1915 MWN8H 
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C. P. C. ( if§s:)Clr. I, r. I§ (Qonld) : 

( 1 ) AcJditifiii (it parties— 

( /i* ) Power ti/Conrl to add parlies, 

—Ho parly can be added witlioui leave or 
cuguizaie'e of I he G>urt : S39 AWN 1892; 
u:ere faed- Ihai the reiiee of the purson iti 
((uebtioii appears iri the decree does not 
;ououut lt> an order of joinder : lUl I C 8h8= 

25 A L J :hh)=A I E 1927 A 465 = 49 A 664. 

— Addition of parlies is a matter of ]>ro- 
cedure and cammi be iduime<l as of rii(ht : 11 
Bom h Ji 27.1 = 1 G H27 = 34 B 13. and the 

Court lias wide discretion with regard to 
joinder of parties : 156 P R |56 F B but see 5 
h W 207 = 39 I C 160. 

—It can, thus allow a party to be added on 
the condition that be can only intervene at a 
particidar stage in the suit and cannot ques- 
tion an order or orders passed before he 
applied to the Court AIR 1931 Cal 580= 58 
G 801 = 35 C W N 122 = 04 I C 1279. 

— And where necessary Court may add a 
person interested in the equity of redemption 
as a party even after the preliminary decree, 
and re-open the proceedings so far as the 
added ])arty is concerned. A I R 1924 Mad 
B 18 = 46 M‘ h J 368 = 34 M L T 114 = ( 1924 ) 
M W N 364 = 84 1 C 122, 

— But the power under O I r. 10, can ordi- 
narily be exercined only in proceedings not 
concluded by a decree unless the person to 
be added is a subsequent transferee. AIR 
Vm Oudh 33 = 26 0 G 317 = 10 O L J 232 = 

72 I C 1031. 

— But the Court shouid exercise the dis- 
cretion judiciously, the criterion for which is 
to enable itself elfectually and completely to 
adjudicate uf>on and settle all the questions 
invedved in the suit A 1 E 1923 xMad. 521 = 
44 M LJ 322 = 17 L W 329 = 72 1 C 156. 

Hence, before a person is added as party 

on his own nndion tlic Court ought to see 
whether there is anything which cannot be 
determined owing to his absence or whether 
he wall be preiudiced by his not being joined 
as a pariv. AIR 1929 Mad 291 = Ind Rul 
(1929) Mad 521 = 116 ! C 137. see also 10 N I 

R72. 

-Wln,;re the addition involved de novo 
trial the prayer was refused : 1931 P C 229 = 
35 C W N 977 = 61 M L J 294 = 1931 All L J 
797 = 51 Gal L J 274 = 34 M h W 444 = 134 

I C 654 PC. 

- -Only persons iiuinediately affected by 
the demands of the pltf. in a suit may be 
added as parties 1 18 P M 1890; that is to say, 
the Court cannot add as party person who ivS 
neither necessary nor proper party : 119 I C 
21 = A I R 1929 C 477=56 C 447; !!^ C L J 416; 
50 W I 386; or persons only indirectly in- 
toresied in fho suit 6 I C 36j or persons 
wh(,i have no interest in the suit : 5 L W 207 


C. P. C. (1908 ) Of, I, f. !0(Co»^c0 
I ( 3 ) Addition of parties— f Contd) 

! ( k ) Power of Court to add parties— f Vontd) 

j = 30 l.C 160;.- nor.. can a Court add a plaintiff 
! to the suit after passing of the decree. A I 
I R 1923' Mad 472 = 44. M h J 282 = 17 L W 
422:= 32' M h 11 21^2 = ( 1923 ) M W N 239 = 
b. ■ ■ 72 1C 284. 

—Moreover, Court’s power to add a party 
is subject to the provisions of s. 22 of the 
' Limitation Act. A I B 1930 Lah 747 = U Lah 
1 688 = Ind. Eui. (1930) Lah 68r» = 126 I C 78« 

i — So also, adding a new co-plaintiif with 

out paying additional Court-fees cannot be 
I allowed if the original plaintiff is proved to 
be ineompetent. 8Bur L'T 283=8 LB 11302 

= 31 !C 332. 

j —As to the power of the Court to add 
i transferee of deft’s interest pending suit as 
I party see. 27 I C 704. And as to plif’s right 
I of election in case of adding and striking off 
j of parties see. 211 C 604, 

—Suit against dead person alone is in- 
competent. But a suit against a number of 
defendants of whom one was dead at institu- 
tion. Court should entertain application for 
j joinder of his representatives under O. 1 r 10 
! although it is wrongly framed as one for 
J substitution; A L R 1934 All. 252. 

j —In a suit for declaration, that the plain- 
1 tiff should have been entered as a raiyat 
instead of a tenure-holder in the Record of 
Rights, the Court suo motu liefore the filing 
of the written statement and without any 
objection from the defendant added, in the 
interests of justice and to prevent a multipli- 
city of suits persons who were recorded in 
the Record of Rights as raiyats of the land 
j under the plaintiff as tenure-holder, though 
: the plaintiff alleged that they were tenants at 
' will paying rent in kind, lle.ld, that as the 
I status of the tenants depended on the plain- 
' tiff’s status the tenants who were added were 
I vitally interested in the Recrord of Rights. 

Held also, that the order, though irregular, 

: should not be set aside as it did not prejudice 
I the plaintiff. 16 L J 381 = 17 1 C 917. 

— The Court should not dismiss a suit for 
non-joinder of necessary or proper party, but 
should add such party even though the Court 
is not applied for it. AIR 1921 Oudh 148 = 
8 Oudh L J 310 = 63 1 C 548; see to the same 
effect 27 All. 75 = I All L J 476; and 6 I C 977 
= 13 Oudh Cas 109; and A I R 1930 Bang 295= 

129 I C 508. 

-—Where a suit was instituted by a person 
having no interest in the j)roperty, and the 
right person wa« subsequently added as plff. 
it was held that the power was not urirea- 
sonably or illegally exercised by the Court 
under O.Lr. 10. 13 I C 350. 

— Insolvency proceeding — Appeal by per- 
son not aggrieved— Court can add person 
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C P, C. (1908) Or !. r. 10 { Contd). 

( 1 ) Addition of parties— f Contd) 

( k ) Power of Court to add pBftms--iGontd) 

real! j' aggrieved. 17 Bom. L. E 989 = 40Boffl 

461. 

—As to addition of parties in a scbeme 
suit under a 92 of the (bule see 31 M L J 
279 r40M !!0;aiKU8 ft! I J 20n and (I9!6) 

« M W N 402. 

—In a suit under S. 02. C ‘P Code, for re- 
moval of a hereditary trustee, the son of the 
deft is entitled to be added as a party deft, 
and it is open to a Court under 0. 1, E. 10 lo 
add a. party as deft, in the suit as in any other 
suit. BO Bom. IGB, diss. 86 M BG4; 21 M L J 
952 foil. (1917) M W N 550 = 6 L W 9 = 38 I C 

U3. 

— Where in a reference under s. 18, Land 
Acquisition Act the question referred to the 
Judge is Oic question of the market- value of 
the property acquired, addition of parties to 
the proceeding will in no manner violate the 
prificiple and enlai*gethe scope of his enquiry. 
A I R 1927 Cal 352 r 31 C W N 384 = 101 I C 

539. 

— J oint promisors— Suit by promisee aga- 
inst one— Power of Court to join the other 
promisor. 107 P R 1914 = 27 1 C 94. 

—Suit to obtain putiah— Rival transferees 
from original ryot— Duty of Rev. Court to 
try question of plffs title— Addition of rival 
transferee as party. 39 M L J 474. 

— The appellate Court also possesses the 
same powers regarding addition of parties 
described above : 8 M 300; see to the same 
effect : !2 1 C 69; and AIR 1921 Mad 172 r 
44 M G05 = 41 M L J 120 = 13 M L W 562 = 
1921 M W N 316 = 63 rc 374 F B; and A I II 
1929 M 343 = 50 M L J 315 r 29 M L W 546 r 
1929 M W N 374 r 117 I C 796; and 21 I 0 
928 = 18 C W N 259 r 26 M L J 86 P C; and 12 
Cal W N 946 =: 31 M 236 = 3.5 I A 176 = 8 C L 
J 230 = 10 B L R 781 = 18 M L J 387 = 4 M I 
T lOI PC; though it should use this power 
with judicious discretion : 6 I C 912 = 12 Cal 

L J 9!. 

—In case of necessary parties, therefore, 
the appellate Court should itself add such 
parties and remand the case ; 31 I C 814; see 
also 46 I C 398r3 Pat L J 409rl9l8 Pat H C 
C 27 Gt 5 Pat L W 216; and 31 I G 263 r 2 Mad 
t W 1034; or direct the lower Court to add 
such parties : 14 B 299; see also (8 A 332; and 
2 I B B 277; and 33 B>m L R 608rA 1 R 1931 
E 408; though it should not specify the parti- 
cular order to be passed^ by the lower Court : 
A ! R 1932 P C N6; parties cannot be added 
by High Court after the remand 92 I C 125 
=A I R 1926 R 9r3 R 474. 

—Where the suit is carried to the appellate 
Court trial Court loses the power to it add 
parties : 12 i C 69; see also 11 B L R App 37 
=20. W R !23; but the appellate Court will not 


C' P. C. (1908) Of. I. r. 

( 3 ) Additieu of parties— (CW jeI) 

( k ) Power of Court to add parties— (Cow M) 

use its power In favour of a party who had 
resisted objectlori a» to non-ioinder in the 
Lower Court : A I R 1931 P C 229 r 35 C W 
N 977=61 M L J 294=1931 A h J 797 r 54 C L 
J 274 = 34 M Ji W 444 = 134 I C 654 f C.; sec 
also A I R 1923 M 337=17 M L W 241 = 44 M 
L J 249=1923 B1 W H 89=12 1 C 63. 

— In view of the wkle powers git'oii f>.v s. 
107 and 0.1, r. 10 High Court esii add parties 
in second appeal see also 5 M L J 279 = 19 M 
151; and 47 I C 917 (cal); and 20 C W N 541; 
■and 41 I C 65; and 5 Fat L T 509=82 I 0 f»0tfc 
AIR 1924 Pat 773=1924 P II C C 249^ 

—Decisions of the Allahbad lllgli (, -mirt in 
16 A 5 and 12 A L J 1277=26 I C 25 = 37 A SI 
holding the contrary view do not, thorcforc, 
represent the law. The Court can under n, 
107 and 0. 1, r. 10, add really aggrieved p(3r- 
vsons as a party to the appeal in an appeal by 
person not aggrieved by order in insolvency. 
17 Bom h E 989=40 B 461=31 I C 507. 

—As to the question wdiether a person who 
is not a party to the original suit can be ad<ied 
as party in second appeal the Calcutta II igh 
Court has held tliat he can be so added : 8 C 
W N 404; and A I R 1932 C 448=59 C 32f : but 
the Bombay, Allahhad and l^ahoro High 
Courts hold* the contrary ; 3! Bom LB 672*' 
A I K 1929 B 353=53 B 598; and TA I H l36rA 
I R 1923 I. 490; and 163 P W R !9i5rJ| I C IF 
and A C R 1925 All 768=23 A U J 757=6 L E 
A civ. 386 = 88 f C 493 = 47 A 8W; and tim 
Lahore High Court has held that a Court of 
appeal has no power to add as appellant in an 
appeal preferred by a party', another party to 
the original suit, who had not appcah*d. I !8 
P R 1890. following I# B lit 

—But the High Court lias inhe.reni power 
under s. 151 to add parties, :or to tramipose a 
party from one catogory to another. A I E 
1927 Cal 37=44 C h J 243=98 1 C 821 

—And iii revision the High C(niri can add 
a party refused to he so joined by the trial 
Court, if such addition be necessary to avoid 
likelihood of eonflir.ting findings A I B 11^29 
I Mad 403=lnd Rut (1929) 'Mad, 476=115 1 C 812- 

i (!) Pre-'empfJnH mdL 

— The^only necessary party in a prC’Cnip- 
iion suit is the owner for tlic time lad rig (if 
the projmrfey, I, c., the vendee, A person wlio 
is hohliug the property as a mortgagee from 
the vendee is bound by any dtuTee for pre- 
emption passed against the vendee. 91 B L 
R 1,912=13 I C 647=55 P W i 1912 

— The vendor is not a necesKary party : 31 
A 14; and 16 A 549, and 6 A 57; and Ilf A W M 
1903; and lO 0 C 49; and 80 P R 1898; and 134 
P R 1889; nor the mortgagee from the vendee ; 
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C f. C, (!fOS) Or. I, r. Ill ( Conl^i } 

( i ) Addition of parties-C Co///#/) 

(d. ) Pfe-eiiiptioii sait~'(Co?i«AI) 

10 il C O l. J i;H 0.=17 i C 163 ; and 91 F 
I /II UH2ry IC647. 

— "WIicHJ a siraisgei in joiiiiol ?w noddl/ 
nicrw Htrikiiig off of hucIi i*o-plff will tioh mro 
th<5 defect, the wliolti Hiiil will fail : 87 I C 55 
=25 A I# J 1 08= A I ll 1925 A :i55 = 47 A 45«; 

and 79 1 / 220rA I 1913 A 1117. 


, G. P €. ( 1908 ) Of. 1, r. 10 ( Coutd J. 
j ( 3 ) Addition of parties— f Contd) 

( m ) Proper parties— f C/wcH) 

I - —The expression “in’oper party’’ luearis 
; the party interested in the rosuU of and 
i having a right to seek the assistance of the 
: Court in coining to a decision on the point in 
. issue. ■ A' I Jl 1925 Cal 1257 = 89 I C 57 . 
— in a suit by an adminislraior for an 
account of mesne profits against the heir of 
the deceased intestate, wffio had acted as an 
execuim' d/j.s’ow /or/, the other heirs of tlie 
deceased though not necessaiy parties are 
proper parties and (‘.an he impleaded by con 
j soul of parties even after case has c/nne by 
; remand fronv Appellate Court. A f K 1929 
i Lah 753 = ZO .P L' E 503 rlncl Ru! (lOBO) Lah 
! , 323 = 132 1 C 461 ., 


no obitiction to a decree passed in 
held, tiiai the stranger should he 
-plaintiff, and that the fdateiiient; 
anger liad no objection to a decree 
d in the plaintJffV favour should 

V the plaint, but in his pleadings 
Cal 70 = 52 C L d :>57 r ind Rul ! —Creditor of a landlord recovering money 
931) Cal 300=58 0 551=129 I C 850. ! twice from the tenant under an authoritT 

S i AIR 1022 B,,™ 454 = 21 Ita. 

applied to bo impleaded as parties: j , , , ^ 

.hev should 1 k‘ inipleadcd as l)eing | —A party should not he added a rent 
icswiCiin the meaning ofC. T, r. j f^tiit if such addition has the (jffeci of the 
fact of there being no issue bet- rent suit in title suit regarding property in 
ii) the suit as origimdlv respect of wdiich rent is claimed. A I R 1927 
die question raised liy the appli- ^ ^40 = 101 I C 527« 

mmiterial A lit 1931 Alad .‘157= , ““Tn a suit for arrears of house rent, the 
29r! nd Hul ( 1931) Mad 547 = 33 L i purchaser of the house who has already 
SV 731ri,1i I C 643 ' obtained a dclaratioii of his title as against 
, . 1 , ! the plaintiff is a necessary party and should 

r(n/xu!u,^%rrq 5 vre 5 iun;i.j verf nh {)n:i j he impleaded if he so applies.' A I R 1929 
he suit, miwt ho mode a party in 0 udhl 48 = 5 O W N 118= Ind. KmL (1929) 
eedings effecting property, but is ; Oucllr 298 = 1 16 I C 58. 

within the meaning of C 1 r. If) A „ , , in, - , 

lad 144 = fl922) M W N 745 = 43 ‘ ■ — for rent b;\' a landlord agaiiisi 

= 1 5 h W 322^=331 AI C T 290 = 4*7 ' ^ tenant— A person alleging to be iransferce 
M 47 = 7! I C 293. consent of the landlord churning to 

. . r , . 1 be real tenant of the bolding can claim lobe 

Uio wi. uwni p.Kli Urn ad.kd as a party. 2 \ I K lUSd Fat 32:5=11 1’ 

V \m 1 .. Ill ((uosiioii, thu roYcr- .p 43 - incl. ' llnl (11)30) Fat 471 = 125 10 

> ’’.g'l'r 119. In rcntsnit.s-6Vfi fi Ind. Cas. .570=12 

A 1 11 1923 Mad 521 = 17 W 329 , ^ r i j 257. 

= 44 M...L «l 322 = 72 I C 156, i. ■ t ■ ' ■ '-i. 4 > ■ ■ r ' ■ ' i* • i 

i — In a suit for recovery of arrears 01 rent 

: IS claiming adverse, to piff; should instituted against one of the heirs of the 
id i:s the absence of special cir- original tenant whose name was rccordecl in 
:15 L W 371 = 139 I C 579=A T. R I the landlord’s sherkta, the remaining heirs 
1932 M 588 = I R 1932 M 775, : of the tenant were on their application added 
ot possible in a suit to make an j parties to the suit. Ileldy ijmi although 
id contesting claimant a plantiff | the added clef ts. were not stnctly nc.cessar} 
*ree fiossible in favour of contes- , parties to the adjudication of the questions 
ant against his co-dofendant. A .1 . arising between thcplff. and the original deft, 

ll 184 r 19 A L J 833 = 63 1 C 773. yet they were 

, - i te the suit. 12 G L J 257 folk 44 f G 465. 

mi under s, 77 of the Registration ' ^ 

m claiming to have purchased the —Tp a rent-suit, the tenant sot uji the title 
a prior sale fr<)in the executant is ( of a third person. The suit was decreed hy 
lor parly, the title question not* Uic fw-st Court, but on appeal the lower A ppe- 
fclv within the scope of s, 77. A I B Hate Court hold that person .should bo bronsht 
1(125 Cal 12.57 = 89 1 C 57. i in as defendant, and remanded the case for 
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C. P. C. ( 1908 ) Of. !, r. !0 (Gonid) 
i 3 ) Addition of parties— 

( n ) Rent suit— ^ Oondd) ' 

retrial on the question of title between bim : 
and the phiiiitiffs : field, that although that ; 
person may not be an ab»solutoly necessary | 
party to the suit he was a projier party and j 
the lower Appellate Court was entitled to ; 
hold that his presence was necessary to enahle | 
the court effectually and completely to adjudi- j 
cate upon and settle all the questions involved i 
in the suit within the meaniug-of 0 1 r. 10 of ; 
the Civil Procedure Code. It was competent 
to the Appellate Court to remand the case in 
the exercise of its inherent powers under 8. 
151 of the Code. 7 lud Gas 75: 12 C L J B78, 
followed. 15CL JG = II IC 183. 

— An intervonor claiming to bo transferee 
of the interest of tenant can be added as 
party to a rent suit if he is found to be tenant 
in possession : 10 P L T 442. 

— The defendant took a shop on rent from 
the owner, and with the latter’s consent, 
agreed to pay rent to the ])laiiitiff, the lessee 
thereof. The plaintiff sued for rent due. 
Defeudani alleged that he had paid rent to 
one P at the request of the owner. Tlie Court 
declined to make P a party. Held, that the 
Court should have made P a party and have 
decided once for all whether he oi' pkintiif 
were entitled to the rent. 168 P 3^ R 1613 r: 

100 PW 111913 = 19 1X 473. 

—Ueiit paid to third party— Third party 
should be brought on the record. 106 1* W It 
1913=168 P U Tt 1933= 19 I C 473. ; 

{ o ) Sccrelarff of i^fafe or (hrf, 

—Where the Court granted a Hucccssiuii I 
Certificate regarding (iP Notes and the vSecre- 
tary of 8iate subsequently intervened and 
applied to set aside the order, held^ that he 
<^ould be impleaded as a party but that he 
should be perroittoci only to object to the 
jurisdiction of the Court to grant certificate. 
AIR 1931 Gal 580=35 C W N 122 = 58 C 801. 

( p j Suit bp a Bemmidar, 

— In a suit by a benmnidar in his own 
name, the Court can make the real owner a 
party, if it thinks that his presence is nece- 
ssary for the proper determination of the 
suit. A 1 R 1929 M:ad268 = 55 M L J 856 = 29 
L W 56 = lud Kill (1929) Mad 420 = IIS I C 

340, 

— If in a suit between a benmmkir and 
real purchasers regarding title to property 
purchased a third person claims that ho is 
the real purchaser adversely to the pleas of 
both plaintiff and defendant, he must Me his 
own suit and he cannot claim to be joined as 
party to the suit AIR 1927 Mad 834 = 53 M 
h J 269=(1927) M W N 903=105 I C 114. 


C. P c. (1908) Or. I, r. lif ihnid ) 

( 3 ) Adilitiofi of parlies- / CnHold) 

f q j I'rinP. 

— Worhilippers of a iiuispb* appl^iijg to be 
made parties to the suit for liartilnet of 
joint family properly allegiisg thal a large 
fund in ilie hands of ilit! faniil,y was really a 
fond held in inist for the benefil of the. deity 
, should be added as parlies A I Id P93I Mad 
1 357 = 69 M li J 229 = 33 li W 7:il = Inti Hul 
; (l931|Maff517 = yi I C Hil. 

— So also bciieliciary joined a.-^ ^'o-piainisil 
^ on appeal whe?i ]daintiir trustee surrenders 
. decrec-AVi. 12 C W N 946, P C = 4 11 L T 
: im = 8 C L J 230 = 31 M 236 = m Bmu L R 
; 781 r 18 .11 L J 387 = 35 ! A 171. 

I —In a suit urtdeiyK.^97 by eo-irrmtecH other 
' CO- trustees can be joined as e^o-defendanfs. 
\k i E 1927 Rang 180 =5 ll 263 r |||3 f C 261. 


( r ) Uiher CtD^rs, 

- Capacity in whicij, as also parly at whose; 
instance party in to he added are iiialeriiil 
cunsidoraiioiiH isi addition of parties, A I E 
1925 Mad 836=50 M 34=(i926) M W N 575=51 
M h J 148r24 L W 738=95 I C 214. Injunction 
against trespass by one coomuier witliout the 
othcjrs. See 3 h W 542=35 I C 147. 

i 4 ) Aineadnieiit of plaiat 

— For general nde as Uf amendiiieiit of 
plaint in case of misdeseript ion of parlie . 

see. A ii K 1933 B 295=35 B I 8 5W. 

—A sole proprietor of a firm llhal a suit 
in ike name, of the firnt, "idiesuil was fdsje.eied 
to as not maintainalde and tlmrs the plaintiff 
applied for amendntenl. Held, that the 
ameudmcfit shouid be allowed, but that tlie 
plaintiff should pay costs up to date of 
amendment. Boui L E U7, Relied on. A 
I R 1931 Cal 776=35 C W N 431. 

— Where the amendment if allowed, would 
ficcessitate the trial of the suit da mtro and 
further evidence^ would I.»e iiecessary flm 
trial Court is justified inr(?fusing ameiidmcrd.. 
Bucli prayer when rigidly refused hy the 
trial (kurt cannot be entertained by the High 
Court on appeal. A 1 1 If If Lali 260. 

suit which is hiHtiiuted in the mime 
of a sole piamtifi* dead at the fine (d* the 
institution of Ihc suit canfoi be amemled 
in any way. A f E 1927 Calc. 88fteli4 I C 

— But if the name of a dead pernoii appears 
on the petition of appeal instead of his legal 
representative through a bomi Jhle error, peti- 
tion of appeal can be amended under U. I. r, 
10, read with ss. 107 ami 153. A 1 li 1930 All 
131=lnd Riil (1930) All 443=121 1 C 821. 

— Appeal against dead man— A pplication 
to add his legal representative can be allowed 
under 0. I. r, 10 and s. 153. A I R 1924 Mad 
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C, l\ C. ( im ) ilf. I, r. I§ ii\miii) . . ; 

( 4 ) Aifienilfiieit iif pWmi-(V>imHil) 

fjfirlH L W 54i-:4r} ,\l f. J ‘iHI r M W ' 

40Hr75 ! C 7J1 

— Afi uMjfii'atiofi io triK^ rctpiat- 

Hfiatatives on jvjmrd, wlian amo han been 
remanded far judgiiieni aee.nrding io law an 
Appuilaie CJonri ilwelf brini 4 ‘irif( on record 
certaiti otlier wrori" perKons as legal reprce 
sefitstiv<*H on an nfjplieaiiori made ho m fide by ' 
ihe party nlrmld be granted. A 1 il ibliH l^ai 

197 r hid llul (1929) Pat 19! .*= HS I C 121 

{ S ) Banafide Mistake. 

— A plaintiff can only he added nrnter 
this rale where there has been a hom JMe, 
mistake Where eertaifi persons having only 
an expectation, and not an iiiterest, brought 
an action for administration, the persons 
directly interested not being parties and 
apparently objecting, it was lield this section 
did not apply. 4 C B 413. Alistako may either 
b(i of fact or of law. A i R 1921 Sind hUrlG S 
L 1171=66 ! C 873. 

—Before an applitMiiion to be added as 
party under O 1, r. lU to a suit under O. 1. 
r 8 can be allowed the applicant must prove 
that suit originally instituted was in the 
name of wrong yjerson through a Imia Info 
mistake. A i R 1924 Alml 883=47 :M h J .Wb 
(1924) M W N 522=82 I C 492. 

-—A suit can Im; continued by substitntion 
of right plaintiff if hona Jhhi mistake was 
committed in the institution of it. A f R 1923 
Mad 1811=1922 M X 817 .= Id AV K2d = 69 

iCil3. 

-”*ll is a homi mia one where different 
hourts take different views on a point of law 
in which the plain ' iff ’s case depends. A I R 
1923 Mad IH0r(l922) l\f W X 817=10 h W 820= 

69 I C 413. 

— .Mistake made -without exercise of due 
care and caution mav be a bona tide mistake. 
A I R 19B2 X 20=27’ X h R 3:15=1:15 1 C 409=1 
R 1932 X 9=A L E 1932 N 40. As to what is a 
bona fide mistake and iimiiah{m when a bar 
nee, 29 I C 680. | 

—Where plaintiff sued for possession of ' 
certain ]iroperty which was found to have 
been exchanged ])y him wiili defis. 2 and .3, 
but wljich pi ff alleged was made contingent 
an defi. I giving ni? possession of plot 1. 
JInlih on the iinding that iJjero was a valid 
unconditional exchange, there was no homi 
jlde, mistake on his pari omd the suit wais dis- 
missed. 17 a W N 492=15 I C 39, 

— Wlicre ihrougli a hona Jhie belief the 
plaintiff is dcscadbed as a minor and is repre- 
sented by his next friend ]>rovided the suit 
is instituted by the right ]>crsoii, though 
tlirougli another purporiitig to act as his next 
friend, the suii is maiutairjahle. A I R 1927 
(kil 477=100 I C 469; see also 40 M 743. 


C 9. C (1908) Or ! r. lOf (JoHld ) 

( 6 ) defendant made plaintiff. 

" Oh'anspositio of }»artles from one 
goi\v to another and tHmrevm is permitted 
by O. 1 r b) and ij» a suit for p,artitionB such 
procedure can be resorted evcrj after a deerm* 
for partition. A f R 1927 Xag .12 = 97 1 C 1023. 

— IVansposition of parties in a partition 
suit can be made even after the witbclrawa! 
of a. part of a claim and the suit tbus can In* 

tinned. 12 \V 503 = 60 I C 14i 

— Kven thongfi (I 1 r. Uj is not exlmus 
live, transposition of rospondtmtas petitioner 
may be anowe<l on general principles even i.s 
revision. ■ . A I E 1934 All 241. 

—Proforma defts sliouhl !>e transposed as 
plffs whore it is nocos.sary for a comphdc 
adjudication upon the questions involved in 
the suit and to avoid multiplicity of procete 
S dings. 59 0 80 (91) r 58 I A 228 = 19:il M W 
' X 8B5 = 1931 A L J m = 3:3 B h E 127:3 = :35 
C W N 870 = -54 C L J 137 = :34 L W 1 = 01 
M L J 032 = 1.32 I C 6 = A I E 1931 P C 162 
j' ^ fpc;. 

— A transposition wddeh woiihl have the 
effect of defeating a valuable right acquired 
by a party under the Statute since institution 
of suit should not be allowed. A i R 1928 
Fat 24 = 9 P L 1 2:3B = 104 I C 526. 

—An Appcdlate Court lias powers of trans- 
I position of parties similar to thos« exercised 
i>v original Court under t). I, r. 10. A I 3t 
19:t0 All 785={1930 ) A L J 92(;, 

— If in a suit for ejectment a third party 
is added as defendant on the all(‘gaiion that 
he supported the plaintiff’s case and had no 
objection to decree being passed in plaintiff’.s 
favour the Court should order iransimsition 
of such party as co-plaintiff with necessary 
amendment of pleading. A I R 1931 Gal 70 = 
58C501=Ind Rill (19,31) (Jal :ino = 129 ! C 

860. 

— Oh'ansposing of a subsequent, juortgagee 
sued as one of ilie defendants to a foreclosure 
suit, as a plaintiff is permissible on such 
mortgagee paying of the prior mortgagee 
under s. 74, Transfer of Property Act and 
indeed is the logical consequence of the provi» 
sion ciuitained in b. 74. Tran.sfer of Properly 
Act A I E 1928 Nag 14,5=24 N.L E 119 = II X 
LJ 89=109 1 C 251. 

— If after preliminary decree for faking ' 
accounts* the plaintiff, withdraws his elftim. 
for rendition of accounts, but defendant 
: wishes to proceed with the case, the Court* 
j should transpose parties and allow’ the defen- * 
I dant to ])rosecute the suit further. A I E 192(» 
i All 582 = 24 A L J 594 = 96 I C 67. 

I ^ — Transferring a defendant as a plaintiff 
' without his consent and vice versa is improper. 

I ALE 1933 C 860. 

1 —Transposing a defendant to the category 
^ of plaintiff is entirely within the discretion 
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C P- c. ( iwyor. I, r. i0(6Wd) 

('(0 ■■ 

of the trial Court, and if not objoyted to 
darsiiL^ the trial, it eanriot be interfered witli 
illTweal A 1 E 192G 393 z: 95 I C UL 

--Merely becauHe transposition of Bonie 
eo-defendants as plaintiffs would raise the | 
vfduation of the suit beyond the pecuniary 
iiirisdiction of the Court is no reason for 
refusing the transfer. Plaint can be returned 
for nrosentution after such transfer. A I E i 

* 192G Pat ‘2B r 90 I C S2. ; 

—If refusal of an application for trans- ' 
position of a party to the suit wouhl ioad^ to 
a separate suit by such party, the application , 

should lie allowed. A T E 1925 Cal 421 = 40 C ; 

h J 535 r 85 ! C 1 68. ; 

— Court can make a defendant in a ]>arti- 
tion suit aplainiiff and thus continue it. 23 ; 

BomLE39l;45 E 983 = 61 1 0 398. ^ 

—Order 1 rule 10 of the Code of Civil Pro- ; 
cedure authorises the Court to make an order j 
for transfer of a party from the category of , 
the defendant to that of plaintiff at any stage 
of the liroceedings. The power of the Court 
depends on the question whether the (.*ase is 
suljiidice. The Courts have always been reluc- ; 
tant to place a narrow construction upon this ' 
provision of the law and to restrict the exer- ! 
cise of this discretionary power, 24 C W N 
llOrSOC L J417 = 541C 636. i 

—The Court has jurisdiction in an admi- j 
nistration suit ( if it be found that the original i 
plff. has no right of suit ) to make one of the I 
deft entitled to share, as party plff. It is not | 
necessary to find hona fide mistake for the 
Court to act under O 1 B 10 of the C P Code. , 
9 L W 79 = (1918) M W N 929=25 M L T 140= i 

49 I C 139. i 

—Under the terms of 0 1 E 10 (1) tlie j 
circumstances under which a person can be i 
added as a plaintiff in a suit are stricily limi- 
ted A defendant cannot ask to be made a 
plaintiff merely on the ground that he would 
have brought a suit if he had thought of 
doing so. 15 N L R 21 = 49 I C 34 see also 28 

M L J 147. 

—Where in a partition suit the plaintiff 
withdraws his claim for moveables, after a 
preliminary decree by consent had been 
passed as regards the immoveable properties, 
and the Court subsequently allowed the 
transposition of some of the defendants, as 
plaintiffs and allowed the suit to proceed 
regarding the moveables. Field, that the pro- 
cedure adopted was correct and fell within 
the provisions of DIE lU of the Code. 12 I 

W 563* 

— Trausposition of a party does not in any 
way affect -limitation. A I E 1927 Mad 204 = 
24 L W 82G = 52 M L J 33 = 99 1 C 687. 

—A change of parties as plaintiffs under 
this section does not give rise to such a ques- 


C.P.,:C.,(l908)(lr. I,r. Ilf, 

( 6. ) Pefendaot iiiade pliyiitlU— f 


tion of limibitiori aHsc>. nmb r ;12, 14 
(7ilc, 400 SC‘C {ilsrj, 17 Boiii 413. 

— Ad<lit4onof party-- /b'ojbri/.n deft, m.idc 
Plff— Ao Lfuntalion Idiu Ai'i S. :!2 1 1 C L J 

fell. 

— Ejectment suit- by mhih* vn .•Jiarer-,, 
implesuling other*-’ as iiel'tr,'-l)ci‘rcc in bivntir 
of all slijuei's-- Appellate Ciont du!) t?i*, to 
array cu-sharers deJ’t'S as piffs. and iuuimain 
denren of tliC iiist Cmu’l, Llm. Ai t U 4j 

Cal idih !' r I. 

(7 ) Idaiutiff made clefeiidaiit. 

— Court i»as power under r OMo Iran^fer 
a plaintilV to the, category of (bdVndunis, A I 
II 1925 Cal 32S r82 I C 649. 

—A partner in boHiness refusing to join uh 
]> hii?itill’, shiudil i>e inadi‘ defendani ifi tli(‘ 

• suit, and suit .sfiould not !k* disniisseil on that 
ground, A I H 1925 Lab 594 r 7 Lab E J 28tf 
= 29 P h li r»99 = 92 I C 569, 

— Tn a suit under s. 55 Madras EstatcH 
Land Act, it sboiihl not be dismissed merely 
for norc‘joincler of rival cbuinunt but hIkhiIII 
instead be added as a parly defeiulaiit. 44 M 
43;39M L J 474 = 60 I C 316. 

—A general question of interest lo the 
whole commuinty cainic»t be effeeliially and 
completely adjudicated and Heltled in a Hult 
by adopting tbe expedktJti of joining a iiujiii*- 
ber of community as a co plain! iff. A 1 R 
1930 Sind 73 = Ind Rid (1930) Hind 21 r ||§ 

I C 517, 

( 8 ) Ouestioa involved ifi Ifie siiif. 

, —Expression ••all tlm ciuestions involved 
I in tbe suit’’ refers only io qucstimis between 
i tbe parties to the litigation. A I It J92li Mad 
: 830 = 50 M 34 = (1920) M W K 575 = 51 M L 
! J 1 48 = 24 LW73H=95 i C 214. 

i — It does not mean all claims which may 
! possibly be put forward by any body to the 
I property. O 1 Er. 9 and Ul Hlimdil !je con- 
I Htriied together. 5 L W 207 = 39 I C 160. 

{ — 0.1 I. 10 (2) is (miy intended to applv 

i where either nne or other ol the parties 
makes an application to the Court or the 
Court itrei f is (d opini(>n that some (rllK-r 
persons ought to be brought into tin* procee- 
dings in order to enable tbe Court, effectively 
and completely to adjudieale upon and settle 
all questions hirolmi the eelf lliat is to sav, 
the questions which were involved in the sn?i, 
as originally framed between tim parties to 
tlie suit. 59 C 329 ( 332-3 ) = 138 I C 10 1 = A 
r R 1932 0 448 = 1 1 1932 C 415, 

( 9 ) icvisl 0 ii. 

— Wlietber persons shoiiiil or should icvt 
be.implersdrd as (‘O-defeedanf-^ in u ptmib.g 
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Hiiil., is a quesiioji nf pure dLscroiiou. Ati ii!i« 
proper exercise of diHcreiloii wouki lioi 
atiioufit to or material irregiilariiy. 

so an to be Hit'bjeei to rindsion utuler s. 115. 

Ill iC HI. 

—Erroneous exorcise of diHcretion iiruler 
r. k) is fio ^roiuid for inter ferenee iimlor h. 
115 (f*) imkiHs Hiich exercise of tiistjreiion 
residls In mis-joiiicler of parties and niis- 
■joimlei' of {'‘anstiK of action. A. I E. 14)2(1 M'ad 

135 = ^0 10 721. 
—lie vision does not He an order 

rofiisinic to acid a party .an idaintiff, A. I R 
14120 Fat 207; 4 Fat 72B=7 F f4 T 490 = 93 I C 

■ 932. 

—But tlie Ouclli J C Court has held that 
revision lies against an order refusing to make 
a person as defendant AIR 1929 Oudh 148= 

0 C W N U8=Ind Rul (1929) Oudh 298 = lU 

1 C S8 see also 13 0. C. 109 and 11 C L J 420 

=6 I C 546. 

— High Court will interfere in revision 
and set aside the order in order to relieve a 
party from embarrassment : 5 L W 207=39 ! C 

160. 

— Addition of— Parties— Improper refusal 
—No appeal from order— Revision. 47 I C 125. 
see also 44 I C 465. 

—The order of Court, acting under 0 1 R 
10 (2) striking out the name of a defendant is 
noto^enio revision as it . does not; decide 
any tiling between the parties. ■ ' 14 I C 263. 

—The remedy of a party aggrived by his 
name having been struck olf is to file an 
appeal and not an application for revision, 
because tlie order amounts to a decree, the 
effect of the order being the refusal to grant 
the relief to the plaintiff’ which he had prayed 
for. 42 M 219; 3 Pat 859; 43 M 812; 50 M L J 
387; 45 M 194; 45 M h J 703 distinguished. 
A I R 1931 Ail 333 (2)={1931) A L J 181 = lud 
Eui (1931) All 388 = Ul I C 548. 
—In an administration suit, an order 
adding party to watch ^ the proceedings is 
wrong and has no meanirig. A. I R 1929 Cal 
477 = 50 C 447 = Ind. RuL ( 1929 ) Cal 709 = 

'I.I9I,C2I. 

— Ail order allowing an alleged purchaser 
of the holding to be added as defendant' to 
iandiord'H rent suit against recorded tenant 
is an order without Jurisdiction, AIR 1928 
Fat 281=9 F 'L T ' 437=107 I C 539. 

' —Nature of proceedings under— If open 
to revision— Addition of party— Grounds for, 
to be specific. 16 I C 592. 

—Power of Court— Partnership suit — 
Withdrawal by plff.— Appln, by some of the 
defts, to be made plffs. and to continue the 
suit— Refusal-Order improper and liable lo 
he set aside in revision- 20 C W N 752. 


9^41 "^4. 41. ii. {%) w 


1 C. I>. C. ( 1908 ) Or. I, r. 16 (GmiUtl 

I (10) Striking oat parties. 

— Fariy against whom no relief is claimed 
siiould be struck off, it is improper to retain 
him. A I •:B 1.931 Afad 284 = 33 h W 081 = Ind. 
Rul. ( 1931 ) A! ad .747 ■.= U M L J 503 = 54 AI 
'793 = 133 1 C50L 

— Fei*; Wallacs *L The retention of a party 
against whom no relief is claimed is improper 
and he may be struck off from the suit. A I 
B1931 Mad 284 = 33 h W 081= 'Ind. Rul. 
(1931) Alad 747 = 01 At L J 503 = 54 AI 793 = 

, . , 131 1 C 507. 

—A stranger who has no personal inieregt 
in any of the reliefs claimed by tlie plain tiffs 
in a suit cannot be joined as oo-plaintiff under 
0. 1, r. 10 A I R 1930 Bind 73=Ind, Buif lSSO) 
Bind 21=120 'iC II. 


. — For '■ WaUa€$ J*— Party against whom no 
cause of action is mentioned no relief claimed 
may be strOok off from the spit. A I R 1931 
Mad’tai; 33 I'W 081. 

—Parties improperly impleaded— Proper 
order is not to dismiss the suit as against 
them but to strike out their names. AIR 
1930 Mad 817=59 AI L J 932=32 L W 830 = 54 
M 8i=Ind Rul (1930) Afad 1045 = 117 I C 805. 

—Where an Appellate Court has joined a 
party as defendant, the lower Court cannot 
strike off the same under 0. 1, r, 10 (2), on case 
being remanded AIR 1930 All 303=Ind Rul 
(1930) All 785=126 I C 225, 

—A defendant adjudged bankrupt in Eng; 
land is not proper party to a suit relating to 
property in which he had interest, before 
bankruptcy and he can rightly be removed 
from record. AIR 1930 Cal 388:= 34 C W N 
53 =Iik 1 Rul (1930) Cal 027=125 I C 851. 

—Where one of the several defendants 
against whom a suit is brought happens to 
be dead at the time of the suit, the suit 
should not be dismissed as against other 
defendants but Court should strike off the 
name of the deceased defendant urider 0. J, 
r. 10 and proceed against the rest. AIR 1928 
Lah 359=9 Lah 520=29 P L B 02G=i 10 I C 28!. 

—A defendant given up but not struck 
off by amending plaint must be deemed to be 
party to the suit. A I R 1927 Alad 253=98 I C 

726. 

—An order discharging a defendant who 
is not a proper party and against whom no 
, relief is claimed without more, amounts to 
i striking out his name from the record. AIR 
1926 Lah 202=27 P L R 194=93 I C 92 1. 

: —If a suit is against several defendants, 

one of whom is found to have died before 
institution of the suit, Court should strike 
out the name of the deceased defendant and 
proceed against the other defendants. A 1 R 

1926 Lah 153=89 I C 66 b 
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( 10 ) Strikiiif out paftles-“(Cowe?f^), ■ 

—If a plaintiff who is a major is wrongly 
deseribed as a minor, the Court can strike off 
Die name of such plaint! ff. A 1 K i 924 Oudh 
; 428rn O L J ir>4r83 ! C 833. 

' ‘-^A.s to principle and scope of the rule 

sahie person cannot be both plff. and deft — 
V ‘ 11 M liT 409=14 !C 544. 

• —PtHd^ate proceedirigs-Discharge of cavea- 
tor— Provisions of D: '1,R. lO (2) applicable. 
■; IC 705. 

f ilH "Substitution as plaintiff or defendant. 

— A suit can be continued by vSui>stitution 
OF. right provided the suit was instituted by 
a person as plaintifL Words of cl. 1 

O. 1, vl 10 .are comprehensive enough to 
include cases where the original phdntiff had 
no cause of action. 192i A I E Bind 59 = Id 8 
L E 71 r 66 ! C 823 See aUo’-U I C 413=1922 
M W* N 812 = ir> L W 82G = A I R 1923 Mad. 

' , : • ISO. 

substitute mu^t enforce a single right 
pieced in suit and not to bolster up a suit 
by pleading his own individual right. AIR 
191^ Sind 7^= Tnd Rial (1930) Sind 21 r 120 
... It SIT, 

— If after a matter has been referred to 
arbitration under s* 19.- Arbitration Act, it 
is found that the name of the plaintiff is 
wrong, and application is made to the Court 
to- correct the mistake, the correction of the 
name does not make it a new suit so as to 
deprive the arbitrators of their jurisdiction 
upon original reference. AIR 1920 Cal 722= 
43CL J 297 = 94 IC 182. 

—Where a suit brought in the name of a 
firm . carrying on business outside British 
India, is found not maintainable on prelimi- 
nary issue and plaintiff thereupon applies for 
amendment of the plaint by striking out his 
name and inserting those. of the parties, the 
application must be deemed to bo an applica- 
tion for substitution of plaintiffs. AIR 1928 
Bom 191; 30 Bom L R 117 = 109 1 C 99. 

— Insolvency of the Jiidgment-debtior du- 
riiig the pendency of the appeal preferred by 
him against and order refusing to set aside a 
sale does not entitle the mortgagee of the 
property who.too.k no steps to vindicate what 
rights he had in claim proceeding to be substi- 
tuted in his place if the Official Assignee 
elects not to proceed with the appeal AIR 
. 1928 Cal 215 = 32 C W N 304 = 109 I C 282. 
. —Where a suit is instituted on behalf of 
a minor by his next friend, and the minor is 
found to have died before institution the 
Court cannot allow the amendment of the 
plaint by substitution of legal representa- 
tives, especially when it is not shown that 
tbe mistake was bona fiiU. AIR 1923 Lah 

■ ' , 052r79IC28i 


C. P. C. (1908) Or I, ,r., Ifl ( Could, ), 

, ( II ) .Substitiiilioii as plaiiiliff Of _ 
i (dmeld) 

I — i\laj<u* wr»»H<;iy <ic.s<‘ril*cd us minor— Hriii 
i by next friond--- D, I, 11 0* wide oiioiigh to 

1 cover the case. 40 .lad 743. 

!' —Where ihe re'spoiideiii , wbosc name is 
j entered in Die uppeal as pn-seiiied ^ is ffiiiml 
I to hiiye diet! before the prcsenliition legal 
j representative of ilie deccsascd cannot be .‘^iib- 
: stitniod, proj'HO* proeednre is to bh another 
. appeal A I' 'll 1924 Mad m r 45 M h d 231 rt 
I 18 Ij W r>4 r (1923) W X |tts r 75 I C 719. 

! — D, I It io of the C r Ihnle ei\es very 

wide pow'crs to a Court in tie* rnatier of shIj- 
stituting or adding a idff. I’lu' powan* is 
however, only to be exereisi'd if the Court is 
' satisfied that ihe suit was instituted through 
a bona Jkh mistake. Whert‘ the tM*namidar 
brings a suit on a mortgage, tlie Court is <‘o* 

I mpetent to substitute the real mortgagees 
1 as plaintiffs impleading tiie lionitu.idar as 
deft. m I C 118. 

I -^Addition of parties Knit agaiitsi dead 
j person— Substitution of naun^ of living per* 
son, improper. , 42IC S3f, ' 

I ■ —An apxdicaiion made to imidciad m 
parties to a suit the legal representatives of a 
, deceased deft, wrongly sought to be impleaded 
as such, in their individual capacity and not 
; as such legal reproseriktives is witlnn D. |, 

I R. 10 of the C. P. Code, The fact that Huch 
application was once made -undifr D. 22, li 4 
I and rejected, does not bar uruippUcaii^m made 
I under. D, I, R. 10. J2 I C 120, 

I —Adding of parties— death of defomlaiit 
I —heir-at-law not added— Eul)Hmjueiit petition 
; to add stranger on the ground of his pos.sfe 
I Bsiiig the assets of the deceased— juaiotaiiiabi- 
■ iity— treating petition for Hubstdution as 
part of plaint— impropriety of. A L R I93:i 
I 0 153=56 C L J 22g=A I E 1933 C 314. 

: —Hole surviving member of committee— 

j Suit for removal of— Death <luring tJie p«m 
‘ deucy of— Cause of action if personal Sub- 
j stitution of heir or members new comnii- 
i II C L J 183. 

^ —A mere money suit against a deft, who ' 
IS subsequently adjudicated insolveni, iloes 
not affect the devolution of any inierest on 
Receiver within the meaning of 
0. 22, R. 10. The Oflhiial Receiver cannot, 
therefore be substituted in plac.e of the insol- 
vent nor is he a necessary or proper party to 
the Slut under O. 1, R. IP, ,5ot being bound 
by a decree passed in such a suit. H. 16 of 
thePro. Tnsolv. Act does not bar the con* 
tinupce of a suit instituted before the 
passing of tlie order of adjudication. 8 H L R 

325=29 I C 30. 
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C., II C.( 1^)08) Df. I L ltl( Concld): 

( 11 )' llliier Causes. 

—A siiii for rout otdy soitnyof the 

lioirs of ilu^ dueoasod tenaol is liiainkauable. 
A I U 1925 r-al 1055 (F n)r29 C W N 100r42 
C L J232r53C 197=^0 1C 21!. 

— *li‘ ifiij eaiiHo of jMdioo in the subsequent 
suit is differofst froin tliat in the first suit, 
tho snl»si;q?ioiii suit in not barred. A I Ji 1921 
ftal 277=31 C iiJ 435=66 I C 923. 

— In ibe absence of ‘'riiakurji Maharaj 
w hose i 1 1 ie res is a, rose? i 1 1 the wak f tlie appeal 
r.auuot be dealt with and so thodeeroi‘.H below 
must be set asitk'^ and the fase remitted to 
chief C’ouri for directions as to now trial 
with referojujo to the effect of the wakf with 
the appropriate parties added. A L 1^ 1931 P C 

233. 

— Costs of persons unnecessarily impleaded 
at the instance of defendant, should be dire- 
cted to be paidbv sucit defendant. A T II 1930 
Mad 9l.1={l93ti)M W K 379=32 L W 438=59 
.M h J 524=Ind ]Uil=(i931) Mad 235 = I29 I C 

235. 

' C.P. C. (1908) Or. ! r. If ! 

— The rule apiilies to High Court and to 
ITovincial Bjiiail Cause Court. The word 
“person” in C. 1 r 11 means a person who is 
par t%' to the suit and not a stranger to it. A 
I li 11123 Cal 143 = 43 C L J 530=106 I C 854. 

— Suit cannot he conducted by a third 
parly on behalf of absent party without 
s|.Kicial authori/.ation under u 1 R 11 A I R 
1928 Cai 113 (b) = 43 C L J 530 = 106 ! C 854. 

— Bult by irusiee impleading co-trustee as 
a party defendaiti can be centinned by co- 
trustee affer plaintiff’s deaih. A 1 11 1921 
Mad 124 = 13 h W 148 = 40 M L J 208=(192l) ' 
31 W N 1H8 r 62 1 C 360. As in suit Jur pre- 
emption secs 


pre- 
3 P K 188!. 


. C. P. C/(I90S) Of. I r. II ' ' 

■—The rule apijlies to High Court and 
IVovincial Small Cause Court. 

C, P, C. (I908) 0r. I r. !.1 

1 I ) nbjeetiun as to nen-Joindcr 
( 2 ) (Oqcction as fn nds-joitnlcr 
( r> ) Mbiivcr 

( 1 ) Obicctieii as sioti-Joindcf 

— Ubj<jciioim as in nunqoinde.r arc to be 
taken as ilu; carliesi possible opportunity 
under O. 1, r. 13 and fall under two heads. 

( I. ) If plaintiff refuses to join party abso- 
lutely necessary b> the suit, the Court should ' 
dismiss the suit but if instead it is proceeded 
with 


I C. P. C. ( 1908 ) Or. I, r. 13 ( Gontd 
I ( I ) Objection as noii-Joiiider— (Coucifsl) 

^ appejiL (2) But if is rn»fc absolutely necessary 
i to join a party but mcriely proper, the-absent 
i may be added or the suit may be proceeded 
; witlioiit him A I.E 1922 '.,Mad 3i‘^ =’*15' i W 
' 283=(1922) M W K 103=42 MX if 133=31 M h 

■ ‘ T236=7i I Cy645. 

- A plea of m>n-joifider by a deft at a 
taler stage of litigation is barred imder'O. 1, 
r, 13 if not raised in the wriiterj statement. 
2 O W N 144=12 i 1 h ;F 33 = 87’t € 17 = A 4 E 

1925 0«dh 369. 

"-t"Objeclion as to nonjoinder catinbt be 
taken for the first time in appeal if such 
objection c<mld have beeti iakeii in the first 
Court. 13 I C 123. See m to luvision 46 I C 648 
See also 41 I C 527. 

— Similarly, objections not taken in first 
appeal as to uon-joinderpf parties, cannot be 
raised in second appeal A I E 1921 Mad 243= 
44 AI 344=40 h W 28il=14 L W 39=(1921) M W 

■ ' ■■■ 14 22tl=6l 1 C 386. 

— In a suit relating to easement « objection 
as to non-joinder, not taken in the Court 
below cannot be raised in appeal '26 ! C 78J. 

—So also where ilae? want* of parties haS' 
not caused a wrong decision to be given, the 
objection of iioii-jpinder ’of 'parties cannot be 
made 'a gi*ouitd of special appeal. , 22 W R 288. 

—Nor can it be raised after settlement of 
issues-: 25IC-I22. 

—In a suit against father of joint. Hjpdii 
family executing agreement to sell Son ' can- 
not for the first tiiuo raise in second appeals 
an objection that he was iiota necessary. j jar tV 
thereto. A T li 1930 Mad 383=58 M 45 J '688 =‘ 
31 L W 917= !25 ! C 549. 

{ 2 ) Objection as to mls-joinder. 

— Uhjections as to the. misjoinder of 
parties and causes of action ngt taken in the 
written statement .should n(»t be allowed be 
taken for the first iiinc in appeal. 15 4.4 744. 

— Nor in second appeal if .not pressed in 
the Court l>olow.‘ That is, it, will not 
allowed to bo ra-ised in second appeal o^'en 
though it Avas raised in the pleadings but' the 
obicciion Avas not pressed in either of the 
Court below. 21 L T 3H2 =f 1917 ) M W N*. 

333 = 5 li 330=38 ! C I«.- 

— Ubjeciion a.s i<i mis-joinder of causes of 
action and parties and as to want of juris- 
diction (oAving to under valuation) when not 
raised before the Court of First instance are . 
no ground for reversing a decree^ on appeal 
when they do not alfect iho decision of , the . 
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C,.f.:C. ( lf0B )0r, I, r. U (Goncld) 

.(, J ) W.aivef 

—One of the defts. in a suit who along ; 
witii the plff.s. signed a petition for reference | 
to arbitrators who passed their award on | 
which judgment was also passed, is not enti- ; 
tied to object to the award on the ground 
that Oither defts. were not parties to the | 
reTerence, when no such objection was taken . 
at the time of the filing of the award. It must ; 
be .deemed to have been waived. Though a 
Court may remit an award, on the ground 
that it has left undecided some of the matters 
referred, > yet w^hen the Court refuses to remit ; 
the award, no appeal lies from the refusal 
and the judgment passed in accordance with i 
the award. 23 I C 862. 


_ ORDER II. 

Frame of suit. \ 

r Order II rule I j 

( I ) Scope of file rule. ; 

—0. 2, r, I, should not be confined in its j 
incidence to the manner in which the plea- 
dings ought to be drafted. It should be the 
effort no less of the Court to attain a final 
decision upon the subjects in dispute and 
prevent further litigation concerning them. 
54 B L R l25riai) I 0 678=1 R 1052 B 530 = 
A I R 1932 B 175 ( 176 ) = A t R (932 B 283 
•^Suppressed fact essential for the final 
decision of the case, cannot be made a ground 
for^.second suit^ it is barred, under 0. II, r. 

1. ' Similarly if a plaintiff being entitled to 
Ufiake a claim does not make it, he is barred 
from making the same claim again under 0. 
IL r, 2. Again what could have been a ground 
of .attack in the. former suit, cannot be eo 
made again in the subsequent suit. The suit 
is barred-under s. U where both the plaintiff 
and defen iaTit have been parties to the for- 
mer suit, a fresh suit relating to execution is 
barred under s. 47. AIR 1051 Bom 114 r 32 
Boiq tR 1473::Ind. Rul (1031) Bom 200rl29 
I C m . Sec also 10 ,L W 170; 52 I ,C 735 = 
(1919) M W N 677. 

( 2 ) Subjects in dispute 

‘.—General The expression “subjects in 
dispute” includes the right of one party 
against the other : 49 M L J' '701=23 L W 15= 
1926, S26=9i I C 660rA 1 1 1926 M 234; 

that is to say, the jural relation between the 
parties for the determination of which the 
suit is brought. 26 -Mad., im, 

— iftider the fulp. hhererpre a suit for 
declaration of a. right to residqwce and main- 
tenance should bo so framed as , 16 enable 
tlmdcfcmlanl tjjc ascoylainment of actual 


C. P. C. f If §8 )ik. I, r. I (CoitUi) 

( 2 ) Subiects ill dispute- -f Cow/ J) 

extent of right. A I R 1926 Hind 18 = fl i C 

III. 

— But ii should be noted that tlniiigh a 
suit should include whole of the dalni, it is : 
not necessary to join all the caiiROs action. 

59 I C 51. : 

—“Mesne Profits Kjeciqumt and moHJic \ 
profits being separate reliefs, a suit fur 
mesne profits without prayer for posse.Hsiun 
is maintainable. A I R 1951 Pat 25:i = 12 P L •' 
T 540=19 Fat 529=lnd IioUl95l) Fa! 414= ; 
133 I C 766; nor does a suit for possession bar 
a subsequent suit for mesne profii.^ tmT\m\ 
due at the date of the suit for possc^ssioa. 58 : 
Mad 829=28 M b J 127=17 M L T I25r(l9l5) ' 
M W N 150=27 I C 679 (f* E.) 

— Mortgage I'— -Mortgagor can isot if} a inorfr 
gage suit claim account if the agenc.y from ,, 
the mortgagee where mortgagi?e is acting m ■ 
managing agent of mortgagor's biisincKH. But 
a credit for the lump sum received cqui he 
claimed by mortgagor. A I R 1950 Cal 85= 
Ind Rul (1050) Cal 456=124 I C 520. 

—A suit for an account upon a mortgage 
can not be maintained by a mortgagor unless 
he asks, also for redemption. 20 B 169. If 
a puisne mortgagee fails to ask for and oblaifi 
a decree for sale of any portion of the proper- 
ty liable to sale under the mortgage, he fo.n 
not bring a fresh suit for sale to recover tlicx 
balance left over after sale of the proptndy 
mentioned in tl^e decree. 8 A L J 599=10 I C 

■.116.' 

—The plIL brought a suit to nnleein a 
mortgage claiming title as karnavaii a 
tar ward and on failure of that suit brought 
his present suit to redeem as suctwssfu’ to tlie 
tarward. Held, (I) that the pill, ought to 
have alleged his proaeni title in the previous 
I suit and ’ made it a ground of attack so as to 
afford room for final decision upon I he sub- 
ject in dispute and (2) that the sec^Ofid suit 
I was barred. 31 Mad 585 and (1916) M W X 
i 286 ML 10 L W 170=52 I C 735 = (1919) M W 
j ■ X 677. 

; — Possession :-“Tn the suit for declaration 

I of title possession of the properties nee<! tiot 
be asked for where the properties _ an^ in 
' possession of Receiver under b 145. Cr. P C. 
i Lands lying fallow at the time of attachment 
I makes no differncc. AIR 1925 Mad 427 = 2d 
I L W 754 = 80 I C 929. 

I — A Buit^for declaration of title to souic 

; lands was dismissed on the groinul iimi. pi IT 
W'iis entitled to possession ami ought io bavo 
; sued for it also, fleldihiiiii wjis no bar in 
I a subsequent suit for posscssiori of {be lands 
; on the same title, as the causes of action are 
i dilfcrcnt in the two eases. It is onl\ when 
; the cause of action is the same, that t K 2, Ur. 

■| 1, 2 and 5 bar the suit. I'o dcienuimj wliether 
1 the cause of action is the .same one must look 
to the facts relied on iji ilie plaint in iln* first 
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, ,C. P. C. (IWI8) §r. 2 , r. I ( (’omiti ). ■ 

( 2 ) Siibjccts ill dispute -iConri^ii 

suit as cUHisi it ul iri >4 iiiu caimcsof and if , 

nri iliose finds if was oi^nii to Plffs. to ask for 
ilic ndiefs prayed for i?i flic* second siiif, then ■ 
only wfHild I he sidf In* barred. 12 C’aL 291. Mt 
i\ 98; 29 M 179; 2d M 7dd; 14 Alb .912, foil d , 
M li d 91; 22 M 2d9: not foil. r»8 Mad 217=25 , 

M h d 125-:(nHa) M W X 554r20 1 C 418. ; 

— If! a Slid wimre ihi* pdaintiiTs are un;ddt‘- 
in say wliieh nf dnldor's property is in d<‘fen- 
dani's posss'Shi^n, it was bn hi that a claim can 
bn dnernnd on ibe oroundihat tim dnbi.or may 
in exeent ion [u ot'ci'dinps be able, to point on t 
debtor’s proper! V if' tbeir possession if any. 

A i n 1925 Lab 171 r 83 ! C 8l0. 

■Otiier Cases. -A forarreai's of main* 
renance p^jyabln a.s per the provisionsof a Will 
from the irieoiuo fd' a propind y.brin be framed 
as snnfn wd-boui framin^^ it on tlm char;L(e of , 
the properi V left l»y tin; Will. A 1 11 192>I 
Oal rnOrdHt: W X 2M7=rnd. Rnb (1051) ’ 
Cal GO I = 132 1C 684. , 

— Snii by iransferec for declaration that j 
he has become entitled to the property— | 
Transfer to him in considorntion of his I 
cansint:* other property to be transferred to i 
transferor— Xon performance of his part of ] 
contract by transferee— Court should under | 
n 2, r. L insist upon his prayincf for posse- • 
ssion and averring his ’willingness to perform 
his part of the contract. 54, B L R Tin (127-8) 

= 15 ! r C G78 = 1 R 1932 B 550rA 1 R 1952 B 
, , 175 = A L IM932 B 283. 

—Where a niinilier of persons made 
defamatory a! icg.at ions against the plff. a suit 
against all of them to^ recover clamage.s for 
defamation will not Utf, unles.s it is proved 
tint the defis. made tfiose allegations acting 
together, as each pmbiicaiion of the libel or 
slander is a distinct tort and a separate suit 
'Would He against every ’[lerson uttering and 
publishing the slander. 41 i C 12. 

— Separate suits for pariitionof lands in | 
iHffereni villages-MuItiplicity see. 23 I C 442. | 

C. F. C. (I908)0f 2 r, 2 b ' ■ • .| 

■ ■ Sfinopsis, ■ ■ 'i 

{ i ) t-lemn'.il principles, scope and object. 

( 2 j Amcmlmcnt of plaint. 

( 5 ) Burdtm of proof. 

( 4 ) (auiso of action. 

( 5 ) ICxccution proceedings. ^ _ i 

( t> ) Explanation — see under cause of aclitm 

y- ( 7 ) laiave of Court. i 

i H ) Minors. ; 

( 9 ) Omission to sue for one of several ' 

reliefs j 

^ ( lb ) Omission to sue in respect of any por- | 

tion of the claim. i 

(11) Secoiul suit whether barred. 


C. lb C. ( 1908 )0f. 2 r. 2 (Go??i?d) 

. (■ I ) General Cases.. 

( 2 )■ Contract — suits on. 

( 5 ) i3eclaratory suits. 

(. 4 j Discretion or Competency of 
. Court^as to bar of sui ts, 

( ;> )/ ■Dism^ssalof flrsts^lit—.^itseffc■■ 
.et on- the .subsequent suit* 

■(G ) First .suit .for interest only, se- 
cond one for principal. 

' ( ■ 7- ) ' .First .suit for pos.sess'ion, .second ' 
oiiQ for mesne -pro fits. 

('8 ) First. suit for profits, second one 
for possession. 

( 9 ) Instalment bo!»ds, suibs Oft 
( 10 ) Mortgage suits. 

(11 ) Partition suits. 

,( 12 ) Possession suits. 

‘ ( 15 ) Pre-emption suits. 

{ 14 ) Rcnt-siuts. 
f 15 ) Suits for accounts. 

( U: ) Suits for damages. 

( 17 ) Suits for dower. 

( 18 ) Suits to impeach aiienalion. 

( 19 ) Suits for maintenance. 

( 20 ) Suits for share, 

( 21 ) Suit for specific ]ierformance — 
.second suit lor other redief, 

( 12 ) Splitting of claim. 

(13) Aliscellaneous Gases. 

( 1 ) (ieneral principles, scope and object. 

—Ss. 42 arid 43, C P (lode of .1882 arc 
aimed against a multiplicity of suits in respect; 
of the same cause of action. An objection 
founded on those sections must he treated as 
a preliminary point and when no notice of 
the point is'given by the defendant either in 
the defence dr at the trial or in the grounds 
of appeal first delivered she should not be 
allowed to raise it subsequently except on 
terms which would indemnify the plaintiff 
for defendants omission to raise it at the 
proper time. A suit^ by^ a Burmese husband 
for divorce of hi.s wdfe is no bar to a subse- 
quent suit for partition based cm the divorce. 
The causes of action for the partition and 
the divorce being different Ss. 42 and 45 C 
P C did not bar the suit. 58 Cal 629 = 15 C 
W X 766 = e L- B E .18 = 8 A ' L J 759 = 15 
Bom L E 464 = 14 C L J 15 = ( 1911 ) 2 M 
W N 597 = 4 Bur L. T 155 = 10 M L 1' 479 = 

II 1 C 497 (P C), 

— In applying U. II r 2 tlie-test is unity of 
cause of action and not more than one cause 
of action. A I E 1927 Rang. 257 = 6 Bur D J 
85 = 104 I C 370; for the rule is directed 
against two evils, the splitting of daiiu and 
the splitting of remedies. A I E 102G Ball 
550 = 8 Lah L J 581 = 22 P L R 650 = 97 I C 

396 . 

— But the rule does not require that every 
suit shall include cvci;y claim or every cause 
of action arising out of the same transaction. 
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C.:l\ C. ( If08 HOr. I, f. 2 

(I) GerieMl>rlficiples, scope and object— (CWfi) 

A I R 1929 Pat 241 = IiKiEul (19^0^: Pat 47 

= 120 I C 419. 

— Provisions of O II r 2 Civil P C only 
rtj(}uire that a suit shall include whole of the 
claim with respect to one and the same cause 
of action a!id not that every suit shall include 
every catise of action which* the xdaiutiif may 
have a<,niinst the defendant at the time A f 
R nm Lull 238 = 9 Lah:451 = 29 P L E 548 =: ^ 

108 10 413. I 

—0 11 r 2 is directed to securing exhaus' 
lion of reliefs in respect of a cause of action 
and not to the inclusion in one and the same 
action of different causes of action arising 
out) of same transaction A I E 1926 Cal 1922 
= 30 CW N 873 = 97 ! C 73. 

— For a suit t-o be barred under O 11 r 2 
a previous sui t agai nst the i sam e def endan I 
arising out of the. same cause of action is 
necessary and for determining whether the 
cause of action was the same in the previous 
suit also the Court must arrive at the actual 
t;ause*of action amPwill not accept the cause 
of action which a plff may choose to specify 
in his plaint : 81 I C 562 = A I E 1925 0 53. 

— U 2 r.’2 of ihc C P Code refers to a case 
where there has been a suit in which there 
has beeii an omission to sue in respect of a 
portion of the claim and a decree has been 
made in that suit. In that case a second suit 
in respect of the portion so omitted is barred. 

45 Cal 305 = 22 C W N 611 = 47 1 C 129. 

— Under 0 II r 2 every suit must include 
tlie whole of the claim arising from one and 
the same cause of action and it is n()t nece- 
ssary that every suit shall include cviny claim 
<»r every cause of action which ihe plaintiff 
might have againsir the defendant. A 1 E 1923 
Cal 371=37 C U J 545=27 C W N 673 = 70 1 C 

187. 

- — jl 1*. 2 covers only cases wliere 
plaintiff can claim several reliels as to one 
cause of action and does not cover cases 
wlierc several causes of action can be joined 
in one suit. A I E 1928 Mad 840 = 1928 M W 
A” 336 = 28 L W 82 = 56 M L J 52 = 110 I C 

554. 

—0 If r 2 only ai>piics where the creditor 
brings a sc<‘ond suit; and cannot api>ly to a 
debtor’s for a declaration that the previous 
suit by the creditor has extinguished his 
claim. A 1 E 1925 Mad 1120 = 49 M L J 474 = 
22 L W 17 = 48 M 703 = 9 H C 403. 

—0 2 r 2 while operating as a bar deprives 
the claimaJii of liis I’emedy by suit founded 
on the same cause of action but it does not 
vest any right in the defendant. A L R 1933 

All 488. 

— Boctions 16 and 17 do not over-ride the 
principles of the i>rovisons of s, 11 aud 0* li 


C. P C. (1908) Or. 2, r. I { (W^/ ). 

( i )'Ciefierai principles scope aii4 

UlljCCl -iCuHlfi) 

r.2. AIR 1923 Mml 5H4=fltl23) .\l W N 
294 = 44 M L .1 652 = 17 U W 740 = ?| I C m. 

— -O II r. 2 of the C P U.mle. dor*** fi«»t bar 
a plainiilf from including fit ll!^ ciaiin cerbain 
additional proii I, H omii led in a previous Miif 
under a luiKapprchi'Usinn. A I H 1923 All 22, o 

= 4 U P h n (A) 16 = 65 I C 585 . 

— The rule would not appl.v tu tin* *‘;tse at 
two stsperate prop(u1ieH btdd Uf.der ^-perak 
titles as the kecfung of piji. out <d* posse- 
ssion of thcHC wouid^ give rise k di.HtInct 
camses of action within the meaniri!.! of the 
rule, in AIL 167 ; 19 All 37tL 7 A U J 627 ref 
to. 41 All 583 = 17 A h J 658 = 50 I C 905 = I 

hFLi78(IUC|. 

—it is the duty of a <lepmdani wdio seeks 
to avail himmdf of the bar iTt!att‘d i>y U 2 r. 
2 not only to put it forward, fmt establish 
it tt> tl?c saiisfaciitm of the Ctuud. 132 P W 
E I9IH = 4§ I C 119. 

—Order II r. 2 minirm pkiniiir ifi a kiuI 
to include the whole of hisdaim heis entitled 
to make in respmd af parlimiiar cause of 
action constituting the basis, but does md 
compel him to inclu.de all claims urisiipg out 
of different causes of siefcioii. 87 P li 1915 = 
181 PWRI9l5 = ii IC4W. 

— U 11 r. 2 prohifdtH only fhet H|ilitliiigof 
claims arising out of the samt," (aiiKe of action. 
2 h W 890 = 29 M h J 474 = 18 M L T 377 = 
(1915) M W S 765 = Ji i C Sf. 

—Tim objection of O 2 r. 2 P Uoile is 
imt to compel a plff. !»» club to^iether all In^ 
causes of action in one suit but tnerely to 
make him include in one suit, the whole of 
the claim arising out of a single eau.se of 
action. JO I C 107. 

— Tliere Is rm provision preveiding the 
ejectment of a tenant from one of more plots 
in a large holding when he is habit* io he 
, ejected from the plot or plots l,)ni not frtun 
1 the rest of the holding. Ordir IL r. 2 will 
j apply and protect a defendaiii from a furth<;r 
i suit regarding other portions of tim holding. 

I l4iIUJ2. 

j —The rule applies in ttase of alternative 
reliefs claimable oit same cause of ae.iioii. 
1932 P C L 847 (Civ.) = 138 I 0 270=1 H 11612 
L^ 445=A I E 1932 h 523 = A L R IfJI L 847 
(Civ). Where cause (tf action dtdiniielv iden- 
Real the rule applies. A I. R ffli L J74. 

! — 0. II, r 2 docs not apply where parties 

I to suit are different. A I E* 1929 Mad 96 = 
(1928) M’ W N 654 = fnd Eul (1929) Mad 5fHI 
= 116 I C 116; Roe to the same effect 47 I C 
895; aud !7 I C 434; or if the causes of action 
are different : liid Eul (1929) All 295 = « 14 1 C 

871. 

— 0 II, r. 2 does not apply io picas in 
defence. A 1 B 1926 Lah 494 = ‘7 Lali 297 = 27 
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C. f. C. HWH) Or. 2, r. I 
{ I ) fiesieral priiicipkfi; scnpe aiul 

«k|ect- 


( / U)HeUI) 


P li U 4»;:f r <16 I C 6, III S«M‘ lo tin* sniiir 
rflVrl 5? I C J4H a?i«l 511 1 C 

--A I'** dfini \ ullnfind 

bv tii<i provisifiii.s of O It 'i of ilio P P 
if :il I hi* iiiJH* In*, brouiilit liis. foriittM’ suit !u* 
hol iti u iofi lu Know all his ri'dsis. 
:!l i*i: :f(l7 r 49 I V fi.l r i 11 l> I. E PI. 

« M II. r 9, H-fiTs lo suits us distijo^uis 
la d fj'Oiii pjaassMlin^fs In iih; awJird and hjU’H 
ihu Hur(Uid sliii in rnsptad of ;i rfuiui^ nudllnd 
ur indudionaHy rolinquishod In Hio lirst suil. 
Wlitua* ihnrtt is no lirni Huii, ihn niio ilof^s riot, 
apply. A i It Vm Sind 94*2 rr 86 I C m. 

—Tin* rnlr dnas not apjily to Povofmo 
Cniiri : 14 A LJ 27:1 = 38 A 302. 

— Pfocnedliu* for partiHon in Kovniuu* 
lV)urt is lioi a sidi for purposnb^ <T <1. 2, r. 2. 

4 H WN‘M7r air 1927 0 498. 

— Whero thft plaintiffs applied^ iho 
Revouuci authori ties) for partition of a Khata, 
a partition was duly ma<te and was formally 
accepted hy plaintiffs, to whom one-sixth 
was allotted. The plaintiffs, f)ronj:,dit the 
present suit claiming one-twedfth share in 
addition, on tlio ground that previous muta- 
tion proceedings were wrong. lleJil that s 4.2, 
Civ. Pro. Code, 1882 cannot i.>e used io bar a 
suit in Civil Court, because of sranethingihat 
has happened in a Ilevenue ( Vmri in the parti- 
tion case. 8 P R Pdid r 8 P W R PJlu r 5 Irul 
Vm. 2r>2 = 165 P L E I9I§. 

— Uni the ruht is applicable to proceedings 
in Revenue Oouris for recovery of arrears of 
vent and not only io casesf of deliberate 
relinciuishmenis but '.also of accidental or 
involuntary omission. A 3 R 1922 Gal 1()1=:B5 
C L J 304=67 I C 375. 

( 2 ) Anieiuliiient of plaint. 

—0. 2, R. 2 does not apply to amemlment 
of jdaints, but merely bars a second .suit for 
relief whicii should have been included in the 
enrlier suit, d P L ll 1919 = 84 P R 1919 = 52 

, 1C 464. 

■—Where a suit claim.s two reliefs but the 
plairitiff is ]>eriui1tcd io amend the plaint and 
fjy that amendment to claim only one relief a 
permission to omit the otheu* claim is implied 
and siii)sequent suit on the other claim is not 
barred. A I R 1927 Rang 237 = G 33ur L J 85 = 

104 I C 370. 

( 3 ) Burden of proof. 

— I’lie onus lie.s on deft io show that tlie 
suit is barred under O, 2, r. 2 A T R1927 Lah 

840 = 102 I C 31, 


C. l\ C. {1908) Of. 2 r. 2 (Confil) 

( 4 ) Cause of Action. 

! — Sef*. also under H. 20, 21 . and i h 2, r. :> 

— If the <‘aus(‘ of action in llie .suh.sequcnt 
.suit, is different from that in the tirst suit, tie* 
suhs(‘qjumt suit is not barred. A I it 1921 ra.i 
277 =.24 C h J 4G5 r 66 I C 9li 

— O’lit* eyilse of ari ion !’{d'e!‘U*il in iii (he 
rule i.M the caustJ of act inn whieb givn.s oern 
sif»n io, and forms the foundation of iln* 
siiii, and if ihai eaust^ enabh;s a man to seek 
for larger and wider rehhd* Ilian itjai te» whieh 
ht^ limits hi.s claim, lu* cannot afierwarits seek 
in recover 1 ho balama* bv indi'pinnleni pro 
ce.edhigs. A 1 it 1922 P (’23=42 Mad fj J 248 
=20 A hd 17 = 20 C W K 297=15 L W :i77r44 
A 121 = { 1922 ) M W N .s9 .= 24 Bom h R :1U 
=3 Pal. h J 279 r :10 M I. T ( P < ’) 224=1 P W 
R 1922 =49 I A 9 r :35 C L d I2G = 65 I C 79. 

— A plaiutifCs ‘cause of imiion’ camsi.Ms 
of facts which it is necessary for him to prove 
‘if traversed’ in order to support his right [{> 
the judgment of the Court. A I R 192G Oudh 
■ 3G5 = 13 O h J 448 = 93 I C 269., 

— I’he cause of action for a suit mean.s 
the fact or facts which the plaintiff alleges 
to entitle him to a decree and where two Kuits 
are based on distinct and separate (dement s 
the prior one does not bar the later, A I .R 
1931 Oudh 57 = 7 O W N 115G = lnd, .Rnk 
(1931) Oudh 127 = 130 i C 79. 

— A camse of action means every fact, 
which it would be neceSvSary to prove, if 
traversed, in order to enable a plaintiff to 
sustain his action. It refers entirely to the 
grounds set forth in the plaint as ilm cause 
of action, or, in other word.s io the m^dhi 
upon which the plaintiff asks the I’ouri to 
arrive at a conclusion in bis favour. A I R 
1924 Bom 141 = 25 Bom L R. 1172 = 81 I C 776. 

— “Clause of action” meams every fact 
which it would be necessary for the plaintiff 
io prove in order to support his right to the 
judgment of the Court, and refers entirely to 
the grounds set forth in tlio plaint a.s the 
cause* of action, or in other words, to the 
media upon which tlie plaintiff asks the Court 
io arrive at a conclusion in his favour. AIR, 
1921 Pat 143 = (1921) Pat. Civ. 425 = 60 I C 

496, 

— A person’s cause of action can be delined 
as consisting of every fact which would be 
necessary for the plaintiff to lu-ove if trave- 
rsed in order to support his right to the 
Judgment of the Court and the one test which 
is valuable in considering whether the cause.s 
of action are identical is whether the evidence 
which would suffice to enable the plaintiff to 
obtain a decree in both suits is the same. A .t 
R 1923 All 311=45 A 37G = 21 A I. J 2G7 = .L 

■ ' R4 A 1G9 = 7)( I (? 
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C. P.' C..:{I9IIS) Or. 2, f. 2 ( Contil ). ' | 

{ I ) Caiise, of Actioii— | 

a suit to be barred under order 11 ; 
link; 2, a previous suit against the same 
defendant arisirm’ out of the same cause of i 
action is ncces.sar.y and for determirdng whe- ; 
tlier tlu3 cause of action was the same in ttie 
previous suit also, the Gouri must arrive at j 
the actual cause of action and will not accept ; 
the cause of action wliich a plff, may choose ’ 
to specify in liis plaint A I R 1925 Q 53 r 81 

1C 56I '| 

"—The mere fact that the title to the pro- 
perty in dispute in both suits is the same 
and that the property is the same doe^ not 
necessarily show that the cause of action is 
the same. 59 i C 5!7. 

— Where it is unnecessary to prove the 
same facts in both the suits and the evidence 
which would suffice the plaintiff to obtain a 
decree is not the same in both suits, the 
causes of action in both suits cannot be said 
to be the same. AIR 1930 All llO r Ind 
Rill. ( 1930 ; All 203 = 121 I C 827. 

—A plaintiff cannot be compelled to join 
several causes of action though in certain 
cases he can do so. A I R 1929 Oudh 162 = 6 
O W N142 = Ind. Rul ( 1929 ) Oudh 348 = 

11710 412. 

— Cause of action arising subsequent to i 
the dismissal of the claim under r. 58 need ; 
not be joined in suit under 0 XXI r. 63. A I : 
R 1928 Mad 840=(1928) M W N 33G = 28 L W : 

82 = 5G M L J 52 = ( 10 ! C 554. ! 

■—Two different rights “ Jclias haieh ” and | 
“ mhjaian ” in same Ishery in two different i 
persons must be mutually exclusive and 
misuse of one will necessarily interfere with j 
the exercise of the other and give rise to a | 
cause of action in respect of it. AIR 1926 i 
Cal 1022=30 C W X 873 = 97 I € 73. 

—A person is not bound to sue on an 
alternative cause of action. AIR 1927 Nag 
322 = 103 I C 888. 

— “Causeof action” should be interpreted 
not on the basis of English decisions nor on 
the basis of its meaning in Limitation 
Statutes, but on the basis of rules or on 
sections of previous Code. AIR 1924 Rang 
145 = 1 Rang 694 = 2 Bur L J 169=79 I C 755. 

—Suit against a firm and one against the 
managing proprietor personally for goods 
sold cannot be joined A I R 1924 Rang IGl = 
1 Rang 682 = 2 Bur .L J 218 = 76 ! C 791. 

—Where defendant took possession of 
two different plots of land on two different 
occasions and claimed them under two diffe- 
rent titles causes of action must bo deemed 
to be distinct for each plot of land. A I R 
1924 Nag 214 = 76 I C 218. 

—A plaintiff is not bound under 0 II r 2 
to join in one suR, all the causes of action he 


C. II C. (1908) Or. 2, r. I ( (UmU) 

( 4 ) Cause of Aclioii— {Cn/^O/l 

has got a<4airjHi tin* dnfnmiani A I R 192;i 
Mad 257 ='(1922) M WX 845-17^1 h W IH« 

= 32 M fi T 82 r 46 Mad 13,5 = 72 I C 297. 

—The .suit on the pronils'^ory liote juni 
Ihe suit ftu* the original loan are not based 
oji the same <;au^e of action lliough liie two 
actions arise out of thtf same tf'jinHactlon 
they are in respect cR liilTerent causes td' 
action A I R 1925 Ibuig :9’4r.4 ihir L J 13tlr 

91 I c m, 

. — A person sued in diilVrenl capacities js 
J not the .same deft, but a separate pin'r^oii hi 
; respect of each of the capacities in which he 
I is sued. Claims against differeiit CHtaics can- 
j not be joined in one suit merely because all 
I such estates are representi d by the Hiime 
; person because each of such ciaiius is liiised 
I on a separate cause of action as ngaiint the 
I particular ptate. Claims agaiimi several defts 
j cannot be joined In one suit all the 

' defts. are jointly interested in the relief 
claimed. Claiins'againsi separate estale.s may 
however be joined in one suit if they arc 
based on the same inHlrumesit executed for 
one undivided consideration and affecting 
piff’s right.s agaiiist both estates. 11 Bur L T 

222 = 59 I CUE. 

—Where the causes of action for a, prior ' 
and siibseiiueiit suit in respect of the. same 
property are different. 0 2 II 2 C F C does 
not stand in the way of the entertainment of 
the subse(iucntHoit 41 I C 89 = 4. Cl. I J JS4 

—Where the tiiiu of the FI If. in I he same 
and jhe trespasser deft is the same deft in 
both the suits the question wiietber tlie 
second suit is burred by the flr^t tfeikuids ou 
the answer to the following qiiesticm n':. 
Did the two trespasses take pim'e otj c#r aiioiil 
the same time and as part of the same iransac- 
^ tiou so that the tresiiasses might con- 
! sidered ( taking a common sense view of the 
I facts ) as a single transaetion formluLr one and 
the same cause of action. 15 | c 579. 

—When at the time of in’stiuuing a prior 
suit plff had no cause of action for ihi! relief 
now sought for a subsequent suit for llie 
j same is not barred. 20 i C 22 = 25f FliK 
1913= 161 PW.E 190. 

— O 2 R 2 C F Code does not bar the in 
1 stitution of a suit when the cause of action is 
I different from the cause of action in the 
j prior suit 10 I C 24, . 

Different causes of action-second suit not 
j AIRI9J3 164. 

! —If the cause of action ifi the sub>e(|iuml 
i suit IS different from that in the first suit, 

I the SLil>Hequeid suit is not huircii A I R 
1923 Fat ri75=(1923) Fat 234 = 77 I C 599. 

1 A cause 0! action must tie aid«N.Ldtnt to 
J the jnstitntloii oft }ic suit If th- oaim,* io* 
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{ 4 ) Cayj'ie iit (Cufirhi) 

in ilm siiil i':A dillVrtMii 

fVnju {ha( if} (fin muI ilir. wuit : 

i«- nn| lumnl. A I ft IlcC* .Nan 54rJ§ I C lU. \ 
Still f»li a itjuisi; of iyf ion ifriaitMi Hdbso ' 
tjiiiMil h» hl'ior Kuit. in nni l»iii‘r<*4|. A 1 It 

Uinllt .11*8 r 4 U W N 4‘>7 ■ 

- Pl;iinr!lV fannol !4t‘l a dnt'rnct Ujjnn a 

nausn of jutfiioii lirisirin sabHittjunai in diM-rna 
and infallv diilennit from fhat plnaded A f 

It, nm Cal ad r 44 C L 4 2d:5 r 98 ! C 845. 

- *A s(f<;ond suit fnnndcnl on a cauMt? of 
aoiion distirud from thaiintha former Bidi 
is !!ot barred by 0 IL r. 2. Iiul Hal (1929) 

All 295. 114 1 C 871 (Ail). 

— A subseqnmd 8ait for kattubadi is not 
barrini under O. 2, r. 2 because suits are for 
dilfereni <NUises of action as ktittubadi lias to 
be deien-niined each year after harvest. A !. R 

1934 M 6. 

— ('aiise of action for suit based on coii- 
veyanee for discrepancy in area that was 
actually e.onve.ved and that conveyed under 
con\-oyam*e is ditfereut from cause of action 
for a suit for failure to convey land aj^reed to 
l>c conveyed and that actually convoyed boinjuf 
different ilie former does not bar tiie subse- 
i|umil sulk A T 11 1929 Ram^ 285 rind Rul 

(wm) nmi mmi i c 9io. 

— tderdity of the causes of action in the 
two suits determined with reference to the 
allegations made by the plaintiff in either suit 
IrrcHpeeilve of defences raised and rcdiefs 
sought is the test foi%bar under 0. IT, r. 2, A 
1 H 1922 All 510 (2) r L 11 3 A 587 = 70 J C 

817. 

— A sclicme of management In a previous 
suit does not bur a subsequent suit for a 
scheme, based on a different set of facts 
wlilcli came into existence at least partly 
after the previou.s suit had been filed and on 
n different sanction newly obtained from the 
Collector. A I R 1922 Mad 413r(1922) M W N 

■ 477r70 I C 579. 

2, Ik 2 does not bai* a suit brought 
for the balance of a claim arising out of a 
cause of actioii after a suit has been brought 
for one porlion of the claim in the A’^illago 

Miinsilf H Omirt. 29 M L J 474“18 M h T 377 
=2 L W 890 r (1915) M W N 705 r 311 C 59. 

--Where tlie cause of action of a later suit 
is not ideniic-ai with that of a former, the 
later is not barred under O. 2, r. 2 of the 
rode. I§ fud Cas 26. 

( 5 ) E)cec«fion of oilier proceedinfs. 

—This !*uie does not apply to proceedings 
in cxtrmiioii of decree, 18 Calc 515; see to 
the HJinui effect. 19 All 98, and 18 C 462; and 
18 C G35: aiul 13 A W N 57 =: 19 A 90; and 43 
CJ L J 595 r 9G I 0 582 r A I R 192ff C 1019 

*^1. 81, il. (t) 
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C.P. C. (I'>08)0r. 2, r. 

( 5 ) lixccutioii or other 

““ 53 C 582; and 15 H li It 11 r iVA I i ' 507 r A 
I k 1911 S 13: and tm M' W N 6H5 r 14 A! h 
r VM\ T. 25 Al !4 J 307 r 21 1 0 r 38 M 199. 

— Sn, sm-cessivcnppiicaiiims fur eKecuiton 
of dilferent j(or1 inns of the decree are not 
barrcnl. 38 Mad 199. 

— And it is quiio compeieiii to a person 
who liolds a decree for possession of immo- 
veabht property and mesne lu'oliis to execute 
it first for possession only and then for 
mesne profits, (1913) M WAN GB5 foil. 12 C k 
J G not foil (1915) M W N 793 r 2 L W G88r 

30 I C 146. 

—But it should be noted that usimlly 
there earmot lie a separate or piecemeal exe- 
cution of a decree, except where there are 
distinct reliefs, such as possession and costs, 
which may be executed ' separately. Where 
there is only one homogeneous relief, such as 
money or costs execution should be taken out 
for the whole sum due. If, however, an 
application for execution of part of the sum 
due is made, the judgment- debtor should 
raise an ob|ection to such an application at 
once, and, if he fails to do so, the execution 
of part of the decretal amount wdll not be 
invalid nor can t!ie judgment- debtor be heard 
in a subsequent application for execution to 
say that the application is incompetent as 
being only for a part of the decree in other 
woris 0 2 r. 2 of the 0 P C does not apply 
to applications for execution, and if an 
application for partial execution has been 
allowed and has been successful, a subse 
qiient application for executing the balance 
of the decretal amount will not be barred 28 
K L E 77 (79) = 140 1 C 120 f2) r I E 1932 N 

132 = A I E 1932 N B9 = A L R 1932 N |77. 

—The provisions of 02 E 2CP 0 are 
not applicable to proceedings for restitution 
which are really proceedings in execiitioiu 
40 Mad 780 = 5 L W 267 = 38 I C 806, 

—A proceeding in which relief by way of 
restitution is claimed is neither a suit nor 
an execution proceeding, but a miscellaneous 
proceeding to which the rules applicable to 
execution proceedings in substance apply. 
The provisions of O. 2 E 2 do not apply io 
such a proceeding. 9 Pat L J 367 r 47 ! C 47 
seealso"- • 53,1 C 55t 

( 6-7 ) leave of Court 

—Where permission is granted to withdraw^ 
a claim or a portion of it with liberty to 
bring a fresh suib 0. 2 E 2 does not bar a 
fresh suit in respect of the claim or portion 
so withdrawn. 37 P L E i9ll = 176 P W E 
1911 = 9 I C 956 see also 41 I C 897. 

—Dismissal of an earlier suit on the 
ground of forma] defect in the plaint with 
permission to ffle fresh suit docs not bar 
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( 6-7 ) Leave af Court— f (hmc.Ul) 

snis^e(|uaiit suit on the same cause of action, i 
A 1 11 WM) Lah G:H=:I30 I C 572. i 
—An order for the vvithdrawal with leave ' 
luuler 0 XXI if r. 1 (2) does not preclude ; 
plaintiff from includin*' portions of his claim ; 
in the new suit omitted in the first suit, A I ; 
It 11)25 Uiino 1 IH - 3 Bur L J 1 h 9 r 84 1 C 483. 

— Suit for declaration of title to, and ; 
recovery of posse.ssion of that half share of ; 
the projierty in suit in respect of which the 
Settlement OHicer had recorded defendants 
as his co-sharer was withdrawn with liberty 
to bring fresh suit during pendency of parti- 
tion suit which was decided in plaintiff’s 
favour in the meautirae. Subsequent suit for 
possession brought by the plaintiff against 
the legal representatives of the deceased 
defendant was held to be barred. A 1 E 1921 
Fat 193 =: 2 P L T 528 r (> P L J 373 r (1921) 
Pat 209 r 62 I C 962, 

— Apprehension on the part of the plain- 
tiff that second suit would be barred under 
O II, r. 2 is good ground for allowing with- 
drawal AIR 1924 Rang 249 = 2 R 66 r 81 

I C 465. 

—Personal decree obtained by njortgagee 
of moveable property bars a subsequent suit 
to enforce security in absence of leave obtai- 
ned under sub r. (3) of r, 2 of 0. 2—0, 34, r, 
14, is inapplicable to moveable property and 
does not affect provisions of r. 2 of 0. 2. 34 

Bom LR 1615. 

(8«9) Omission to sue for one of several reliefs. 

— Wh«ire a plff. knew what relief he was 
entitled to in a former suit and deliberately 
omitted to claim the right relief, his subse- 
quent suit in respect of the same cause of 
action for the right relief is barred by the 
provisions of 0. 2, R. 2 of the C P Code. 37 
A 646 = 13 A L J 929 = 30 I C 951 see also 
It 5C87; and 34 P L R 115 = A L R 1933 L 

181. 

— As to the effect of the omission to sue 
for one of several reliefs without obtaining 
leave of Court see. A L R 1933 B 86 = .34 B 
LR 1615 = AIR 1933 B 51. 

— Under the present rule where two re- 
liefs on the same cause of action are open ot 
plaintiff and he chooses only to ask for one 
he cannot bring a fresh suit for the other 
relief. AIR 1924 All 849 = 22 A L J 745 = 
L R 5 A 580 Civ. = 83 1 C 969. 

^ — 3?or the relief available in the previous 
suit or in execution of the decree in the pre- 
vious suit is barred in subsequent suit A I 
R 1925 Cal. 305 = 80 I C 917. 

—Thus if a mortgagee to whom a cause 
of action to realise the whole mortgage secu- 
rity has accrqed, exercises the option obtai- 


C. P. c. (IW) lir. 2 r. 2 

( 8-9 I Oiiiissioii to sue lor several 

rtiiefs 

ning under the <hMMi uml ‘-nv^ Ibr 
alone, lie luiiHi he deemeii lo have ridiriqiiislied 
his claim for furtlmr relief, juider ^ if, r. 2 
and a Hocond Huit' for prineifMl and ifiliTesf 
is fifit maintainable. A I B IU'i2 B b 05 r || 
A 12i = 2d A L .1 IT r 26 ( ‘ W X 297 - ( 1922) 
M W N 89 =35 V U d 12*1 r: 42 M b d 218 :M 
Bom r. R 34 1 r 15 L W 377 »: b It B T 13 - 
.30 M li T 221 = 3 P li 1' 2V9 r I F W B I922 
r 49 I A 9 IP bj r 6S I C 79. 

—And in a suit by^ nsnfruebiar} moft 
gagee for possOHsion rebid under Transbe' of 
'Property Act, s. 68 (b) for money di*eree in 
the alternative should be played for. A I It 
1926 Pal. 87 = 7 P 1. T 150 r. (i925) Pai. 338= 

m 1 C 612., 

— 'There is nothing in tl 11, r. 2 which 
limits its operation where of Uvo reliefs 
open to a phiintill'on ilte saneM-au-'e of action 
are both cognizable by the same Court. A 
wife sued for ir.uiidenant'e In Court A with- 
out claiming that the amount decreed to her 
might be made ardiarge and obtained a decree 
and subsequently iimtituted aiudlier suit in 
Court B within whose jui'isdictlon lier huH- 
band’s property was Hituated for having the 
amount of the decree awarded to luu* in the 
previous suit made a charge upon her hus- 
band’s property, Held, that the secomi suit 
was barred. AIR 1931 Afad, 7115 =: 34 L W 
277 = ( 1931 ) M W X 893 r Iml Rid. ( 1931 ) 
Alad, mi = 134 I C Ml 

— In a suit for posseKsion the pi if miwt 
ask for declaration of title : 5 6 C 173. in a 
suit for cancellation of a demb pf^sesHion was 
not prayed for and no leave was taken to file 
a subsequent suit for possession. Held that a 
subsequent suit for possession was I marred by 
0. 2. II. 2. sub. r. 3. The compcdcmce of a 
Court to give leave to a pllf. to omit to sue 
for a relief to which he may be entitled In 
is iiot affected by the pecuniaiy value of the 
relief in respect of which sm-h leave is 
sought. SIC 689 ; 7 A b J 201; 33 A 244 foil. 
9 Bur L T 93 = 33 I C 135. But see 1928 Omlh 
359 = TmU W N 265 = 3 Luck 4H7 = I II I C 169. 

—Whether in a suit for Hpe<4fjc perf<»r- 
mauce delivery of possession Bhould be 
prayed for see. S Pat L J3I4. 

{ 10 ) Omission to sue in respect of any poriloii 
of the claim. 

-General:— The worda “ omit to sue in 
respect of, or intentionally redinquish” in s.7, 
Act YIII of 1859, were “ relinrpiish or omit 
to sue for ” and it was held, tliat these m’ords 
included “ accidental or voluntary omission 
as well as acts of deliberate relimluishment.’' 
8 W R F C 3= n Afoo I A 551, at p. 6115, of 
portions of one whole claim arising from one 
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C. P. C. ( 1908 ) Ilf. I r, t 
{ li I Stic ill rc.spcct cif any pirtinii 

if tile clmm--(VoHtd) I 

ciuisu (if jw’liiofi, / ilit! trastsc of aciioii for i 
wiiicli the suit is hroi'ighl. li E 12 t A llh = S ] 
Mad 520; stn‘, also 17 W II 122; and 3 All IS C27. 
Hiui aino to tho Haiiio tiffot;t : 8 W E P C 3; and ' 
8 i C 943; and I W R 199; ami 20 W R 4S1; ami ' 
20 I C 173; am! AIR 1911 A 470; am! !92l FJf , 
ij (I 125*60 I C 496; ami ili<i saam imlo applms 
iolmlrsortim pill : 3 W E 25. 

— 1’liis |mrl ion of i!u‘, ruhi as.suiues that 
ilia plairj! iff w.ts, ai Home iiiiJc prior to Urn 
suit, aware or luforuicd of the claim, or aware 
of the facts whit'll would give huu a cause of 
atdiom i) Mad 541; for a right which a litigant 
))osses,ses witlumt knowing or ever having 
known llui he possessoH it, can hardly be 
regarded as a ‘ portion of his claim ’ within 
the meaning of s. 7 of Ac.i Yflf of 1859. Jb K 
15 1 A Itldrin CaloHOP; 14 Mad 25; 15 Mad 
295; and 19 Mad 145. Bee also to the .same 
effect : illifi M W N Il4r25 h W 4l5r93 ! C I; 
and 7 A L J 738=7 I C 289=32 A 625; and 17 P 
R 1897; and there slujuld be actual knowledge 
not mere constructive knowledge : 47 ! C 881. 

—Arid it .should be noted that the relin- 
quishmout by a !>Uf of a portiofi of the claim 
under O 2 R2(l) C P Cap plies primai*tly 
to relinquishment before insiitutimi of the 
suit. The rule has no application to any part 
of a dismissed claim alrandoiicd in appeal. No 
such abandonment caii affect the jurisdiction 
of the appellate court 54 ! C 655. But see 

51 I' C 376 = 9 L B E 275 = 12 Bur L T 155. 

—Bui an appcllatit can reiimiuish a part 
of his claim and claim the rest, paying Court- 
feestamp on the memoramliun of appeal on 
the oLtim as reduced on appeal A I R 1927 
Lah 543=9 Uih L J 293=29 F L R 64 = 102 I C 

705. 

— (Per Sd'liisiva .l///nr, J CofUfa-Trotter ,f 
Oisseniing)— Ifiider O. IT r2 a plaintiff can 
in his plaint relinquish any portion of his 
claim Irmed upon the same cause of action in 
oi'der to bring it within the jurisdietion of a 
particular Court. Bui If a suit had been lilod 
in a Court having jurisdiction to grant the 
reliefs prayed for, the provision in O YTf r 
HI at once imeomos apjdieahle and all jn’ocec- 
dings which take idace in the suit before 
return of ]daint for presentation to ])roper 
Cofiri are of no effect, A I R 1921 Mad 696 = 
16 li \Y 155 = (1922) M W N 83 = 66 I C 837- 

— Failure io join all the persons in possc- 
s.sion of the property which a plaintiff claims 
bars subsc<|ucnl suit against those left out, 
A I R 1923 Lah 556=85 I C 203. 

— Aheuatioiis, setting aside of :-~df in a suit 
to set aside alienation by aii adoptive mother, 
impleading the alienee, an item alienated and 
in possession of such defendant is omitted, 
n second suit, claiming that item from that 
defendant is not maiidaii!aV)lo. A 1 R 1931 
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( 10 ) Oinissioii to sue hi respect of any portion 
of the clahn—CCVmifdj 

Bom 1 14 = 32 Bom L R 1473 = Ind Eui (1931) 
Bom 209 = 129 I C 737 see also 12 W E 336. 

— Ciahi! for money Where ilm appellants 

were directed by an award to pay the respon- 
dent certain moneys and to deliver to him 
(*.er tain title-deeds, the respondent sued 
them for .siicli moneys. He siil>sequeDtiy 
sued them for the delivery of the title-deeds. 
IMd^ that the second suit was barred. A W N 
1881, 72; similarly, where by virtue of an 
oral agreement, the plaintitf was entitled in 
the event of a certain litigation proving 
successful, tef recover a certain sum of money 
and a quarter share of a certain house. 15 I 
C 296. See also 16 I C 383. 
—So, also, a suit for some only of instal- 
ments due bars subsequent suit for the 
others. AIR 1922 All 379=44 A 663=20 A L 

J 590=68 I c m 
■—Claim for possession:— A plaintilf suing 
to recover damages in respect of his share 
for dismantling the house but omitting to sue 
for possession cannot subsequently sue for 
possession. 58 I € 636=46 C 646. 

—If a piaiotiff claims in the first suit only 
a conveyance and omits to ask for possession, 
a second suit for possession based upon the 
agreement may fail, unless the claim for pos- 
session in the second suit is based upon the 
conveyjince obtained in pursuance of a decree 
in the first suit. A I R 1924 Mad 360 = 47 M 
150=45 M L J 431=18 L W 333=(192B) M W N 

726=77 tC'542. 
—Where the plaintiffs in a previous suit 
pray only for declaration without possession 
which he is entitled to and oughi to have 
asked, failure to do so clearly precludes him 
from asking for it. AIR 1922 Nag- 129=21 N 
L R 124=4 N L J 192=65 I C 194; see also A I 
R 1923 A 554=77 I C 756. But see 7 C P I R 73. 

— The relief for possession is not a part 
of the claim which a plaintiff suing for the 
specific performance of an agreement to lease 
is entitled to make in respect of tlio bre ach of 
the defeudaiiFs agreement to demise ibc 
land. Therefore, where a piainliil' obiained a 
decree for the .specific performance of an 
agreement to lease and after the execution of 
the lease by the defendant brought a suit for 
: possession of the land demised : HeM, that 
the suit for possession was not barred by the 
provisions of Order 11, -rule 2 of the Civil 
, Procedure Code. 14 N^L II 17=48 I C J88. 

—The plff. sued for the possession of a 
holding consisting of a homestead and arable 
i lauds attached thereto. He liad previously 
sued for K has possession of that poi lion of 
the holding only which included the home- 
stead on the allegation that the deft, had 
dispossessed him of the homestead. The suit 
was dismissed. TIeldt that as it aj>penred from 
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c. p*c ( m$) Qt. ir t. 2 (Corud)::':-: 

( W ) 0fiilssio!i to sae in respect of any portion 
of tlie 

tlie evidence iti thin case that plff. had been 
dispossessed of the arable land at the same 
time as the homestead, the whole suit was 
barred. 20 C W H- 165=33 1 C 1 39. 

— Where a plaintiff claims a remedy, to 
which die is not entiiled, in respect of a 
certain cause of action, and does not claim a 
remedy to which he is entitled, he cannot 
claim the latter in a subsequent suit founded 
on the same cause of action. 10 0 C 44 f 5 O C 
175, 5 0 C 581), 24 M 41)1, Pj 

— •Claim to property :'—In a suit by heirs for 
the property of the deceased, oniission to sue 
for an item bars a subsequent suit in respect 
of the same. A I B 1922 Nag 246 = 18 N L K 

156 = 65 IC33S. 

— Suit for declaration as reversioner of 
certain properties— Subsequent suit as to 
other properties not included in previous 
suit but ill their possession is barred. 27 M L J 

■ ■ 520. 

—Coiitractr—Where a contract contains a 
number of covenants which are to be perfor- 
med at different times, the broach of every 
single covenant coustitiites an independent 
cause of action on which a separate suit can 
be brought. When however a suit is brought 
after there lias been a breach of several 
covenants the lircach of them all is considered 
a single cause of action and the plff. suing 
for a breach of one is held to have waived 
his right of suit on the other. 12 Bur L T 251 
=10 LBE25 = 561C6S3, 

— Moftj?age .—A claim for excess profit 
from the date of deposit of mortgage money 
must be included in redemption suit. A I K, 
1027 Nag 502=10 N L J 142=103 1 C 290. 

—Where several prcqiertles are mortgaged 
by one deed, a suit for declaration respecting 
one as being in olionable bars a similar suit 
regarding other. A T It 1927 Oudb 77=1 
Luck 1 = 5 0 W N 40 = 15 0 L J 57 = 91! C 

976. 

—The morigageo died after obtaining a 
preliminary decree on liis mortgage and one 
K alleging biiiiself to be his adopted son 
obtained the final decree. vSubse<iuontly the 
pUf, sue<l claiming to be the solo heir of tiie 
umrigagecj and entitled to tlic properties left 
i)y him. Hcldf that by reason of llie fact 
ifiat the mortgage decree was not given in 
the schedule to the plait li as a portion of the 
properties claimed by the plff. as heir of the 
mortgagee it could nub be held that under O 
2, R. 2 of the V V Lode the plff, had a)>an- 
<]oued his claim i't respect of the mortgage 
decree. 50 1C 331- As to marshalling sec. 

(3 B45. 

— Partition:— Where in a suit for partion 
of joint estate; the plain till inicniionally 


C. P. C. ( 1908 ) Or. 2. r. 2 (Vmld) , 

( 10 ). CImissImi tci sue III respect uf uif) iMirfiaii 
of tlic ciaiiii -■(c/owr/f/) 

: omitieii certain pnqjcrty from partition, 
i although the cause of actifUi ^for n,«dlintr iliat 
property parti tiontal ^ hat! arisen along uilh 
the cause of action Hilh rcsprcl to flii* ollicr 
property : field, tied s. 45, Liv,^ Iho. (Jodc, 
operated to bar subsiuiiicfnl Midi for pan i lion „ 
in regard to the property so omiltcd. f Ifal.;,' 
Cas 421. ( following 7 B 182. ). 
— Real and Ro} allies :-“'AV In* re llit‘ pit! smd 
for iiojalties diu‘. ofi a mining leas*- duruej 
a spcified period, exeluding^ from bis 
certain previous arrears wldcb were also due 
; on the ground I hat amounts paid by thr d< its. 

' during the* perimi in suil liafl been ipprn- 
printed in discharge of Ihidr |>rcvi(ms anesirs, 

I but 11m Court Imlsl ilial iho paymtod- shnuh! 

1 have been np]>ropri'dcd in «iiseharge of a 
I portion of lhearre;*rs sued for, /oaV, that a 
sub.«-’equtmi suit for the nu'(*vcrv nf tiu* 

I arrtairs exeludmi frouHhc in lln- pr* - 

I vioiiM suit was liurrctd byl>. 2. li 2. Kv< an 

i involuntary or aci’idenlal oiiii^vpifi by -iplff 

! of a portifm of his cl dm is covered bv the 
: rule. I! M I A fml foil. 12 W Ii* 79 ref, 15 Cal 
: , Jl5=20€W,K 475=36 1C 119. 

•' ( II ) Secondtsait.wfiellicr biirred. 

; { / ) fftitnirnl (hoses. 

j — Idea of bar of suit imder tmj. r. :i is 
I mainiaimible bu* lim lirsi Unm iff apfusd : .41 
i A t»5 |li8| = A I U 1912 A 510. 

1 — llespLctive ilaicH of adniiHsiuti do not 

determine the order of the suit “uflcr the 
I plainliif may elect a.M to which of I wo .suits 
* instituted by him togeilicr on the same day 
' shall be 1 mid t«> be barred by the operation 
! of O. II, r 2, A f K 1926 Mad 954 = 19 M 869 
i = 1926 M. W N 585 = 51, „M h S iM = 91 I C 
I 441. 

, ^ — Where former suit is brougltf i?i Mun- 
sih’.s Court, (). 2. r. 2 operates a.^'. ;i bard* 
i subsequent action laid in the sub-Loinl, A h 
; i 1933 P 535. 

■ —Knowledge of all fact.s "AVroitg dt‘< 

I cripiion in plaiut --!)ecrcc--d’5u*ther soil mi 
same cause of acliofs, if maintainable. m'O 
; 27 I C 80H. Utdief clainnsl in plain!- Larty 
i referred to separate Kuii-Xo baj* 72 P W It 
' , ^ I9IS.. 

j — liL’a (amtract- for tin* ■-supply of good.-. b> 
j tivo montldy sld]»iucnt.s a elause rat> 
j follows ddds indent is to lie dMoned and 
I coiih’irm^d a."- a separatt; c;<Hdra<d in re:. pert 
of each item and insialmtml (d* goods and 
your rights ami liabiblic'.H and ours rospec* 
tiveiy .shall be the same as llmugli a sc.t>af*ale 
indent has been made m.t ami sigmjd if* 
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C. I**. C. (i9(l«)9r 2 r. 2 ( amid ). 

< II ) ScLiiiicI suit wf!€tiicr tiarrcd— i' i 

( 2 ) CiMilnict siiifs m 

of <‘a«4! 4 Ihdd {bat iii j 

v!t‘w of tin* fiilotil-MHi oxpreHsial iii (tlau.se 15, | 
f'lio PUT. is io brifi <4 a Hoparato .suit ! 

for i?i rr'-.iMs-.t of sbipuuuit. 19 

Mad. 5U!. Foil . 41 Pal Ki>5 = 26 I C 209. ; 

-Siusilarly, whou two Huparalu nudrarts 
aru i'nifla.i!tcd iu <mu‘ inhtrmiiuui aucl liu; j 
por£<u-ituiiri; hT earli is sotairod in a difrnrnni ' 
nianuer. tln-nrarh %dvns risu Io a separate ' 
t‘aus4‘, of arPon. AlUiouj^di tliey maybe joiiied i 
in ilie sanjv suiL O. 2. K 2 of tin; G V Code | 
would md prt'V< nl separate* .‘■udls bein^‘ irisli" 
luted on tbmu 21 Ibuu 2d7 f<dL 10 N h E , 

f5(ir58ICIi; 

■-Prh!f.a Jarir, ^ale}l .separate. ordt>r arid , 
tieJivery <d‘ ja^ojjds iii Ibe. ea.se of sale of ootxis ’ 
is a. separ-ait*. tH>n{ract and a sepa)‘a.ic e;uis(i of 
aeu*»n, IhiI In s<U!te cas<*s it may be a, u’l^-^tion 
of surees.sivi.* elaini.s inider a single obli|,^ation 
wiilnrj the tenus of tin; “ explanation ” to ' 
the, rule, that is, f(jr exauiple, wlien ilic 
sueeessive elaiins arise under the same eon- 
traet. it is open to tiu! parties even in the , 
latter case of a sinpfle eontraet to ajunau; that ' 
su<*cessive elaiuis for s(3parut(*. deliveries 
thereujidm- should b«i treatcul as .separate 
eontracis ami, tluireforc, as stiparaie <;auses 
of jution; so that a pi*if>r suit for one part of 
ilieecudract may not bar a subsiapieni suit ■ 
for another part. A f E 1924 itamj 249 r 2 11 

Gil = 81 IC465 i 

— I'he puestioii is really dependent on 
Uie e«>n.lin>.i‘i bet ween the pjiriie.s. If all the 
tpiods wert? ‘.bdivenal nn.<ler a, siii^le eoritraci. ' 
it would lu* within ihe expl.uiation unless i 
Ihtu'e was an express stipulation that each ' 
delive'ry or eio-li jnonth’.s <leU\(U’ies .shotdd , 
be ilcemed to In.* a separate cemtnud. ATE 
1921 Ha!’u?M5 = l E G94 = 2 Eur L d !G9 = ' 

79 I C 755. : 

-A suit for ndauni of purchase money 
from tin* vendor on the ground tha.t he has > 
tio title to the property conveyed is not 
baiTcd l»y a pro\ision:ii suit ai^ainsi him for 
IKisscssio!! of the pr^^peri^' conveved. A I E 
I92G Xac IH9 = 22 X L E 49 = S8 f C 699 see ' 
t . ilm same, effect 2H G W X 1055 r 59 0 L 
d 90 r Kill C 5.97 = A ! R 1924 C 558. ! 

Sin! foj' iiiiuaecs for lirmuOi of contract 
i,o cs'fru'r a fu* di<iuissiid for default — Defcn- 
<!ai!l eiviii'i a fresh undertaking^ to repair 
and deliver the e:u* in <;eriaiii iime — Defaiili , 
;u\d wrom^fid eo!tve*rsion <d‘ the eju* by tlu! , 
deCembuit -Siiii for the }>rie(‘ td’ th<‘, car was 
no| b!U'r<„‘d as previous suit was based on ^ 
failui’c Io perforin c.ontfa<-t w4nU‘ latter 
arose Oil! of lest. A I 1X 1950 Lab GKS = Iml 
Eul C 1950 ) Gab 581=122 I C 733. ; 

- -Where a pi’omisSiU’y itote, is i^iveu in ; 
dme!rir'„p* (d' .i debt, a suit based on the mde 


C RC. (I908i0r. 2 r. 2 ( Contd ) 

( ! I ) Second suit wlietlicr harred— 

( 2 ) Contract suits 

is not on the same cause of action as the 
one brought on thes original contract : 29 A 
2514 doubted. 1.2 A h J 959 = 2f> ! C 502 = 36 
All 560. see- also' |8 C WN6l7;aml 2G I G 
228 = 41 I A 142 9 C, 

-“Kuit on prouioie to vakil Ian* oid-feo.s 
disiuissed dims not bar a suit on original 
cause of action. : 27 M L J 728. 

‘-Fome Hindu brothers entercti into a 
pai’iition. One of them made a idaitn for an 
alhdmient for the api>roximate marriage ex - 
lieuscH of his uuraarried daughters. O’ln^ 
other brothers in .scttlemeid. thereof agreed 
to |)ay in the partition /.Ymir a (:ertai!i sum 
aiirl two of the brot hers cxe(*ute<l pi-omdcss 
Hubsefiuorilly for distinct .sum.s airiounting 
in tlie aggregate to the agreed amount. //rJd, 
that a suit on one of the pronotes wa,s not 
barred by a previou.s suit for partit-ioii under 
8. 45 0 F Code 1882, 22 A1 T. J 212 = 15 T C 
458 = 5G Mad 151 r 11 M L T 84 = ( 1912 ) M 

WN59. 

—Where a suit for balance flue on nfmeilic 
Id/ala is dismissed on the ground tliat there 
wa.s a running account ’which contained 
the items of three /7?a/a.*? which incliickicl the 
Hala ifi .suit, a subsequent suit on the 
accoun,fc of three running /'//.u/ers is noi; Ijarr- 
ed under O II r 2, A I E 1950 Bom 60 r 51 
Eom L li 1252 = 54 B 11 = Ind Eul ( 1950 ) 
Bom 145 = 122 I C 417. 

—IVhere iu a suit for recovery of posses- 
sion of property the purchaser having failed 
to recover possession a.sked for repaymeiit of 
purdiase money and tlio question ’whetlier 
the purchase Avas a speculative purchase or it, 
purchase under .such circum. stances as would 
warrant a good title had not been i nve.s ligat- 
ed but the purchaser was directed to raise 
the question in a separate suit, the se|)araie 
suit is not barred. AIR 1926 P C 118 = 50 G 
W N 1009 = 24 I. W 528 = 100 I C 345. 

— 'IVhere a sub-lessee is to pay rent to 
superi<u* landlord and obtain a receipt for it 
io be handed over suljsequeiitly i.o iossim, a 
suit in respect of defaults in paymoni.s duc.s 
not bar subsequent suit for rent whi<*}i 
tliough it had accrued e(uil(l not have cnnie to 
the kno’w ledge of the lessee. A I E 1927 Mini 
■■■ ■ '791 -= 59 M L T 217 = 103 I C'7I. 

— Wliere a plff. vendee of a liouse joins a 
claim for posses, sion against defies 2 and 5 
who she alleged forcibly dispf)ssesscd her 
with a claim for the recovery <.>f the purchase 
money fnun deft No. 1 the vendor, under a 
convenant in tlu! .sale contra(‘.t then.; is m) 
misjoinder of causes of action. Cause of 
action explained. 10 P IX 1919 = 49 I C 188. 

—A executed a sale deed in favour nf B. 

in 1897. Shortly after the sale, mutation of 
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nainos was effected in favour of B. C a 
brotber of A, was not a party to the mutation 
proceeding. In 1910, B’s son brought a suit ; 
for profits to which G. was impleaded as a : 
party and obtained a decree. Shortly after .the : 
suit, 0 brought a suit for declaration that ! 
the sale in favour of B was invalid; Held, ; 
that the suit was within time. Whatever !)C ; 
the effect of mutation proceeding in the 
name of B the suit for profits against C. was 
a fresh invasion of his right and gave a fresh 
cause of action., S8 1 C 226. 

—The consideration for a certain deed was 
agreed to be paid partly by delivery of 
certain things on the date of the bond, and 
partly in instalments. Default was made in 
respect of both. Suit was brought for the 
instalments and a decree was passed. A 
second suit was brought for the value of the 
articles agreed to be delivered on date of 
bond, but was not delivered. Ehld, that the 
cause of action was one and the same and the 
second suit was barred by 0 2 E 2 of the C P 
Code. Held, also that the plaintiff was not 
bound to sue for the specific thing.s. 183 F L 
E 19U = 129 P W E 1914 = 23 I C 845. 

( 5 ) Declaratory suits. 

—Dismissal of prior suit for mere declara- 
tion does not bar subsequent suit for posses- 
sion' of same subject-matter. A I R 1926 
Rang 123=5 Bur L J 64=95 I C 892. 

—Suit for mere declaration that property | 
in suit was not attachable does notbarsubse- |' 
quent suit to recover damages for wrongful ! 
attachment of same A I E 1927 Oudh 48=95 ' 

IC 2f9. i 

—The. dismissal of a suit for . a mere I 
declaration of a title, a!id for an hijuiiction : 
to restrain the dofendanis from interfering 
with plaintiifs possession, on the ground of ! 
want of p(»sse.ssion, is no bar to a siibscquejit ‘ 
suit for a declaration of title and for posses- 
sion. A 1 R 1930 Sind 87 = Ind Bui ( 1930 ) 
Siiid'l3r|20 I C 509. ' 

— Decree for declaration of title regarding i 
certain property does not bar subsequent suit ■ 
to recover from the defendant, whoso name : 
a]>pearedal! along iri the revenue papers, his 
share of the compensation amount if subse- 
(picntly the property is acquired by Goverti- 
mout under liJind Acquisition Act. A T E 
1931 Oudh 57=7 0 W N il56=Iiid Eol (1931) 
Oudh 127=130 I C 79. 

—A former partition suit does not bar a 
Hubsequent suit for dcfdaration of title to 
iu’operty fraudulently eoueualod : 15 C L J 

258=12 1 C 684. 


—Where a fractional eo-sliarer biiug^ 
suit in a Civil Court that a ceriain gift ^ of 
plots to a party will not prevent his geiilng 
his full fractional share of the total ip.ahid 
at partition and the suit is decreed in a Ind tin- 
suit he can claim that the deed of gift shall 
not aifect the clioice by the partition Court 
for the specific area to bo Jissigned to him. 
A I E 1924 Oudh 129=26 O G 98 = 74 I C 459. 

—Where a residuary share of aii estate is 
soldnrt a revenue sale and the purchaser of. 
the rights of auction-purchaser brings a suit 
for declaration and Joint possession agaansi 
co-sharers in exclusive possession of difi'erent 
portions of land, and be is then ol.nsirueted 
from; taking possession of each indiviflual 
plot' a subsequemt suit for possci-sicHi agu-insi 
each :obstructi'ng CO sharer is not l)an‘e<l, A 

I R 1927 Cab 237=44 C L J 2 3=99 I C 177. 

—A' suit by daughter to establish her title 
to her;father’s„estate as heir in reversion hei* 
mother’s death does not bar a subsequent soil 
to-,recover possessio,rrof a specific pro|>erly 
not included in the previous suit, upon the 
footing that it formed a part of the esiad'.e 
and' that the defendant was in wrongful- 
possession- of it. AIR 1929 P C 166 = 51 A 
439 = (1929)' A L J 716 = 33 C W X 809 = 30 
L W 60 = 56 I .A 267 = 31 Bom h E 891 = 57 
M L J 160 = 50 C i; J 52 = 6 0 W K 589 =10 
P L T 527 r (1929) M W N 762 = Ind 'Bui 
, (1929) F C 266 (F G) = 1 17 I C 498. 

—A .suit for compn]sor\ legisiration dne- 
not bar second suit for possessiem Ita^eil on 
an order under .s. 146 Criminal Ih-otaalnn? 
Bode, A I R 1923 Pat 575 = {1923) Fat 234 = 

77 I C 500. 

— »Suit by order of Magistrate to estaldish 
a right to certain stolen ornaments does mu 
bar a subsequent suit for coioension A I F 
1929 Bom 460 = 31 Bom hit 1123 = Im! Rid 
(1930) 'Bom 156 = 122 1 C 4IK. 

—A prior suit for dissolution of partiHo*- 
ship ami for accoimis of shan; of p;).i-j nership 
])roperiy is no bar to a sail io reenver pr**. 
.periy lichl as co-owners, and .not, i.ncit.idod in 
the partnership. 83 F h 11 191 1 = 4:i I' W U 

1914=22 I C mi, 

—Bui a second suit for iieciaralion of 
rights as parinor aiul accounts will be barr 'd 
if the ^cause of a,ciion was tluj as in 

the prior siiii for tlissolulioii of partnership 

58 ! C 

_ — Although in a title suit iliere nay be a 
claim in the alternative bu’ a right of way, 
it may also bo left io a second suit, 'rhere 
f<u*e the find, that tin-- right of way wits n->i. 
claimed in a previous title suit would not !>.,,r 
a^suit for a declaration of n. ?’ighi of vvav’ 
either by the rule of ‘/viK f/obV/Po nr by {fu,; 


C. !*. C ( I '>08 I (ir. 2 r. I 

(III Saoiid siiii wiietlier hiirreii U'uiihh 

a ) i>KlafalHt'.y suits- -/C.w/i/; 

|.i.iviiisi.,i,s (if o ■turtlic <: I* ('(.(((., 57 

. * C S52. 

; 'C .‘iiise of for (icriiiratorv Miiin— 

Oil tliflorofil tilloH- .lli Mad 
lifil. 

( -1 ) f h itr tUiUt j,(;f , nf i \ HVf H'A /(. 

}>tir nf ,Ul it J. 

is not bound to lake, up pro pvv'o 
of a Kiiit boiiio bjirrud. 27 
I o7tl = 2i p I, I 1915, j\^ 

l.ourisee 2? M 03 r O 1 L J B, 

( j o/Jini Hfeet on the. 

HNhHi^t/neni. sv///. 

— 'QuoMliori Jeft opefj in previous suit- 
Subsequent suit »m ii In noilKirred |§8 ! C 4 % 
(ilail) uor does llie dismissal of si ssiii ou ilie 
f^roiiufl of inisdeseriptiofi of property In 
hint far :i ^^ubsequorit suit on tbe .same cjusho 
uction. A f E 11120 Lab. 1113 =: 7g I C 571 
, —So silHfj where a elairji Ls made Imt re- 
jeeleti liy Lourt sw uoi being obihiiable sub* 
sequeiif Huii for .ssime is iioi bjtrred. It is only 
wliofi Ijiore iH sm oiuis'isjou or Inteiitionjd 
tliul ji seeond suit Is larretl 
A I 11 llf2j) Efifiw, 3i:i - 4 j 1115-94 ' 

■ / ICilI.1 

-- *.JI}HniiKsal of' S!iif «>ii groiuid liat plain- ! 
till wus iK.t cniitlefi til ruliel' sued fur does 
iiol l«r siilisoijiuint suil for relief whirli i 

pmrl can t-nuiiliim. A IK 1825 Uh 458 = 

7 liiiii I . .) L’lid = (1 frih :;84 = -Jd P L K 280 ‘ 
>S 558 = 87 I C 994. 
Itismissul of suil iiK'drist sevorul deft.s. 
tnuseol notion affninsl some not es inblished 
of .siiii — Xo Iinr to fre.sli suit on 
tiir true muse of notion. 26 1 C 5i. 

IHsiniss.iI of n snii for sjwciili; nyrfor- 
mnut‘(‘ dons not Irir n KiiUseiinen! suit for 
Kirncsl iminny. AIK 182:'. All Ittl = 21 A 
ii .1 :i78=4r> A :i78=Ii R 4 .V IVC (.'iv. = 72 I C 

. ■. .. s«- 

--jV snit (or rucover.v rf moiuiv duo under 
n t'l-omissory note w,-w tiled m t!,,, Miinsifs 
'■oiirl l;uf dwniisstid for dt'fnult of nntien- 
ipice. Anoilior .suit w.ns then filtni to recover 
tliu .snmn money Imt it was bused on enfrios 
m the account books. IJdd Ib.ut the cause of 
action was tlio same ami the suit wa.s not 
mainiainable, 42 AH. 18;s = 18 A L ,I ,8! = 54 

I C 424. 

—Dismissal of a prior .suit iiy a jnorta;i«ee 
lor po.ssession of the morigaged laud' bars 
snb.'-ciiucnt suit fi,r recovery' of morimioe 
debt. ^ A r R, 1821 hah. .8(19 = 4 I.ah. L J 502. 

^ — Where a morieasfcn ohlains a decree for 

merest alone (.n a .separate eovcn.ani ami 
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! C r C. ( j90H) (Ir. 2 r. 2 ( C(r/itd ) 

(II) Second suit whether barred— (Cen/d) 

! ( 5 ) liisnii.ssal of first suit ils effect on the 
. : SHhseqiient .suit— (Cmm/d) 

. snhse.iueiit moricao,. property free from 
moi o.t^e In (‘xecuiiouol liisdecree, dismissal 
ol a .suit for payment id' morioaue monev out 
ol sale proceed.s in dnpo.sit in ( Vuirt bars sub- 

^ s<‘qm‘ril, Slut oil murtgi».g<‘* I pj-jq |r 

I - 4 I ' II 1{ i;:.’ = 64 IC 952. 

When- a prior-mil was nol mainiainable 
, as laul. a siih.sei|imnt suit oo proper caii.se of 
action IS not barred : 24 M 1, "iil-iine 

I WN 427 = 7 1. W, 557 = 45 10 969. 

-The_di.suiiss,-il of a .suit for eiectmeni 
doe.s not in any way bar the plaintiff in a 
siihsofiuontsmt t-oenforcehisriolit to redeem 
; mortgagor. 62 1 C 684 (I.ah). 

— RutadmuiRRiilof prior suH for cdect- 
I merit of luiensee, bars .second suit by licensor 
' lor dam.ages for use, and oceiipatiou ’l,'{ O L .1 

I 170 = 9)10 1021. 

. —s\ suit for Jiossessioii of property will 

; not be barred under O. 2 R. 2, C P C by 
' reason of the dismissal of a previous suit foi. 
declaration and injunction restraining defen- 
dants Irom disturbing plft’s posses.sion, on 
account of tlie failure, of the pllf. to prove 
' C 424;see to the same effect 

- -0 A .L lii 81—5 i C 925 1 -iiiid 8 , 0 811) suifl \*J t'j 
I 291 and f4 A 5)2. 

whose suit for a declaration of 
! jme to land has been dismissed on the ground 
tiat he was not. in possession ai the tihue of 
ohng the suit i.s not debarred by <>. 2, B. 2 (3) 
OP Code from bringing a siibsequont suit 
I on the same title for recovery of possession 
ol thfi same land .87 1 C 15=10 Bur. L T 189- 

9 1. B R 2 7". 

( 0 ) I'Vr?/ suit jhr interest 0 )il>/, seemid suit 

for prhid'paL 

—The question in such cases does not 
dopend on whether the agreement for interest 
am! priiifipal is expressed in one or more 
doriimciiis or whether the doenments, if 
rnort^ tluin one, ail arose out of one transac- 
tion. The cloenment or dociiments must be 
exjpnined to see whether the obligation on 
whieli the former suit for interest was based 
was independent of that on which the siibse- 
qimnt snit is bro light. 1932 M W K 494 = 35 
L W 279 =: 62 M L J 154 = 137 J C 274 = i R 
1932 M m = A r R 1932 II 583 = A L R 1932 

M 595. 

—Covenant to pay interest in order to be 
a basis of suit, must be distinct from and 
independent of claim for principaL AIR 
192iniang 96 rind Rnl (1029) Rang 173 = 

117 I C 5b 

— ff the morigage provided, for an in- 
depemlent obligation to pay the principal 
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C' l». ,C/(lfi») Or.' 2 t ti VmiUl ). 

( II ) Sticiijid suit wiietli«r l)affeil“-'{Co///#/) 

( 6 ,) lirst suit fuf' iiiteresl ftiily, aecon^J suit . . 

tBrpr\uc\pa.\-~iCo}thl) 

iin<l ilui intoiHist Hum ;i suit broiu»lil to olitiiin 
:l jMU'soiia! ju<f? 4 HHinl in rc!H]>(uit oT the intert^Hi 
itlofuj, would not lUTU'iUifc a HuhHU(|iuuit c-Iaiiu 
Tor paymeuit ol' the principal. l?ut if the ruin- 
pay miuit of tlio uiterusfe cau.scs the principal 
money to become due O I.L r. 2 applies. A I 
H P 0 412 r 4 Lah ‘52 =: 50 I A 115 = 27 
C W N H02 = HH C J 120 =18 1. W 341 = 0 
I* W n 1923 = C 11 4 P C 4(5 = 25 Bum L it 
220 r 44 M h J 12B = 32 M U 'V 41 (P C) = 

7MCI87. 

~~A suit for the recovery of interest alone 
does not bar a subsequent suit for the re- 
covery of principal and interest due under 0. 
2 r. 2 where under the deed the mortgagee 
clearly had two distinct causes of action of 
which one was in his favour anti he is not 
bound to enforce it on the principle that a 
person cannot be compelled to take advantage 
of a forfeiture clause but can waive his right 
to do so. A L R J933 L 860. 

—The executors under a Will agreed to 
pay interest on legacy but declined to pay 
legacy until Succession Certificate is pro- 
duced. The legal representative sued for 
interest and subsequently for the legacy : 
Held, that there was no bar of suit under T). 
II, r. 2, inasmuch as the interest was claimed 
ill the first suit under an independent co- 
venant with executors. 51 A 439 (P C), relied 
on 8 Gal 422; 21 Bom 267; 48 M 703; 18 M 
466; A I B 1922 P C 23; 8 G 422 (P C); 40 M 
291; A I B 1922 P G 412, referred to A 1 R 
1931 Mad 313 = 132 1C 196. 

— A suit on bond for interest only bars a 
subsequent suit for principal : 70 P R 1889; 
see to the same effect 28 P R 1907; and 19 P R 

1910. 

—0. 2 B 2 of the C P Code bars a suit for 
principal and interest due on a mortgage 
where the plff. mortgagee has previously 
sued and obtained a decree for interest o^l 3 ^ 
when he could have sued for the principal 
as well 88 P B 1918 : 167 P W B 1918 : 47 J 
C 937=102 P L R 1918. see to the same effect * 
:5 L L J 390 = 41 P L B 1921 = 63 I C 928 = 
AIR 1921 L 225. 

—A mortgage bond provided among others 
that interest would be paid to the creditor 
monthly; if for any reason the interest was 
not paid for six mouths the creditor would 
be competent to realise by suit without 
waiting for the expiry of the term either the 
unpaid interest or the principal and interest 
with costs. It, was also stipulated that if the 
bond ^vas not paid within the period fixed 
then the whole amount and interest etc 
would be realised by the creditor by the suit 
The interest being in arrears a suit was filed 
for the interest ow/?/ “according to the terms 



C. P C. (1908) Of. 2. r. I ( ) 

(II ) Secofitl mtii wlictlicr inirml- ((Vv//,/; 

( 6 ) Mrs! suit fur interest mtly. seciiml $uU lor 

. , prificipal" (i'aititi] 

I <d. the bruid.’' evtnj lh(MJi»h i :irfirn 
I (o sue far principa! ball also “ ariv^.n h j, 
i decreed withoni tamiesl. I'he nmi i -u,, 
j ihen iiistiinttal a .suit tm* tin; anifninj dm 
' iintierlbe lumd aiui interesl whit b; .u-enna 
due afiei'wards. held that tin' suit was banvi 
39 AIL 506 = 15 A L J 557 = 41 1 C 23,1 

—Where a, mortgage-deed and a etm- 
temporaneous lease form in reality one 
traiisaction (the latter merely providin*^ a 
inode for realising interest) I suit for rent 
instituted alter the jirineipal mort<»;hn* debt 
had become duo, bars a subsetpafnt "suit for 
recovery of the principal and inimv.st duo tm 
the mortgage (ill P R 1918= 117 P L RP.ii.s 
= 112 PWR P,n8 = 47IC3(i4 to sumo 
8 Ij Ij >1 .‘iliO = 63 1 C 9iH. 

- seremd suH by ii moi'ii.aueu f,,,. 

rocovenng principal niort^aoe moimv 'iml 
of rent is not barred' nmler O |j 
2. O. 1 0 by reason of his brin,i;iii» (h-st a sui ( 
tor realisiing rent from the morfga.mrs as' hi^ 
tenants although at that time tiie ri-ht to 
reenrer tlie pnneiiwl mortgage immey had 
also accrued, as the cause of mdi,,,, i,] fh,: 
previous and snbsei|ue,nt, suits is not the 
AV® ill ih<! moi'tga«o Were 

that(aj the mortgagor shall retain possession 
as tenant ( 1 ) ) shall pay the rent mnrithlv 
half-yearly or aimually, and in default Hi,, 
mortgagee ea a either recover prinoii.al H-jii. 
arrears of rent or eject the mortga-mr ’ 
also recover the rent 28 P R ]po7 i ,, 

2(Hi„folI. 71P\VR1917’1;5 c S76. 

_ —Where under deed a mortgagor anlho- 
riKcsthe mortgagee to sue him 'for interest 
or lor possession in the event of th,. former's 
lailure io pay interest at the stipulated time' 
suit only tor mterost on default to nuy in- 
terest does not bar a subsefimnd suit f,,,. 

possession for a sulmcineni default oi,.,,, i.. 
= .bGPWRl920(FH)l-5VlC7r 

-So also, where a morfga.gor obmins a 

lease of property mortgaged with possessi,.,, 
a. suit for rout does not har sul>se,|uent suit 
for mortgage money. AIR Ipoo I/lh 1 1 1 ’ - k 

PW R 1922 = :5Lah 1=65 1 C 102 

--And where the time stipulated for uav- 
mont of the principal is one year after the 
date of the mortgage hut intere.st is ma.ie 
payable monthly, a suit for interest alone 
doe.s not bar a suhsofiucnt suit for pnneioa! 

A I B 1922 U I! 1 = .l n R R (1921 ) |■.2=64 I C 

951 

— jRorigago and lease on the same 
ocpanito tnujKii d ions — Suii fur rent 
does not b;ii,r .suit for priindpitl monfi^ 

19‘M Ir<b19nr’69 
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C P, C. ( ifiS ) I, r. I (Conk!) , 

(11) Seceiiii salt wtwttier hMfe4--(Contd) 

( 6 ). First suit for iiterest only second saif for 
pfiiicipai-“(€'o?if^/) 

—But where, on failure to pay interest, a 
mortgagee Is eu titled to recover the entire 
inort gages amount, a snit only for interest 
bars HiibMccinont suit for mortgage. AI.K 
Oudh 4lrfi 0 W N 1N>CI = 5 Lock 431 = 
Inti Eld (1930) Oudh 470 = 127 I C 246 

“-Where defendant mortgaged certain 
properties to plaintiff with possession dire- 
tJting him to set off the rent against the in- 
terest due on the mortgage a decree for 
arrears of rent, does not bar a siihsequent suit 
on the mortgage for recovery of the mortgage 
money and interest for the remaining period. 
A I R 1922 Lah 111 r 3 Lah !rg P W R 1922 

rdSiC 102. 

—Similarly, where a mortgage deed pro- 
vides for nidependent personal covenant for 
interest, a suit for interest lirought on the 
covenant does not bar subsecpiont suit for 
mortgage money. AIR 1925 Mad 1211 = 49 M 
h J 474 r 22 h W 17 = 48 M 703 r I C 403. 

—Where a mortgagee cannot sue for re* 
covei* 3 ^ of principal within two years and it 
is agreed that the mortgagee should set off 
profits from property towards a portion of 
interest a suit for interest alone within two 
yesirs does not bar a subsequent suit for 
mortgage money and balance of interest two 
years after. 2f» A L J 57 = 107 I C 591. 

— If in a usufructuary mortgage mort- 
gagor executes a lease simultaneously agree- 
inf 4 to fiold property as tenant at fixed date 
for certain period a suit for rent does not 
bar subsequent suit for principal and interest 
on tlie mortgage. A I R 1929 Lah 559=8 Lah 
L J 3Bl=27P L R 620 = 97 1 C 396. 

— In a simple mortgage providing for 
recovery of principal and interest from mort- 
gaged property as wall as from the other 
property and personally from mortgagor a 
prior suit for interest against the mortgagor 
porBonally does not bar ’subsequent suit for 
recovering balance due on the mortgage from 
the mortgaged property A I R 1928 Lah 269= 

I09IC6I3. 

— A mortgagee is not debarred by 0. 2, R. 
2, C P C from suing for the possession of 
the mortgaged property on the strength of 
a stipulation conferring upon Mm the option 
to sue for interest or for pcijsession in the 
event of the mortgagor’s failure to pay in- 
terest at the stipulated time, because on the 
occurrence of previous def atilt the mortgagee 
sued only for interest and not for possession. 
2 Lah L;J 466 = 59 I C 71 = 1 Lali 457, see 
also 69 I 0 54 = A I E 1924 L 190. 

— Wiiere a person executed a mortgage 
and a lease simultaneously to another person 
and the lease provided that the rent would 
be appropriated for the interest due under 

jj’-sn ii. ii. (t) 


i C. P. C. ( 1908 ; Or. 2, r. 2 (Cmld) 

I ( I! ) Second suit whetlier barred— (C^ow/fd) 

( 6 ) First suit for interest only second suit for 
principal— f 

the mortgage and on the rent failing into 
arrears, the mortgagee brings a suit and * 
j recovers the arrears, a subsequent suit by the - 
: mortgagee to recover principal and iiiterest 
under the mortgage is barred by O.II, r. 2, 36 
F W B 1921 = 63 IC 928.:. 

( y J First suit for possession, second one for 
rfmne--prqfits. 

— Prior suit for poesession, therefore, does 
; not bar a subsequent suit for past or future 
; mesne profits : 26 Bom L R 288 = 80 I C 259 
i = A I R 1924 B 368; see to the same effect 71 
I C 972=A I E 1924 C 442; and 6 P L T 78=80 I 
C 710=A I E 1925 Pat 145; and 17 N L B 62=A 
I R 1921 N lj2;and8M L J 273; and If Ml J 
332; and 4 M L T 192 = 31 M 405; and 4 C P L 
E 88 and 31 P L R 745 = 12 L I J 152, 

—• So also a suit under s. 9 Sp. Bel Act 
for possession of lands with crops does not 
bar a subsequent suit for mesne profits : 2 L 
W 157 = 30 M I J 326. 

— But the AUahbad High Court has taken 
a contrary view that a former suit for posses- 
sion bars a subsequent suit for mesne profits 
which had accrued at the time of the former 
suit ; 35 I C 475 = 36 A 61; 3 A 660; 16 A 40! ; 

; i98 A W N 1883; 3 A W N 1881; !7 A 533; and 
58 A W N 1881: and A I R 1927 All 716 = 49 A 
I 597 = 25 A L J 409 = 104 I C 406; so also the 
I Oudh J C Court— 90 C 224. 

1 — As regards future mesne profits, howe- 

ver, both the Courts have held that subse- 
; quent suit is not barred : 135 I C 254 = I B 

: 1932 A 78 = 1931 A L J 606 = A I E 1932 A 45; 

; and AIR 1932 A 510 = 54 A 65; and A I B 

1927 A 772 = !0I I C 816; and 40 i A 292; and 

60 I C 65; and 1931 A L J 673 = A ! E 1931 A 
429;and A IE I93l0udh 131; as so a summary- 
suit for possession under the Specific Bebcf 
Act will not bar a subsequent a suit for 
mesne profits— 24 All 501, 

— Where mesne profits were claimed but 
not adjudicated upon in the first suit a second 
suit for mesne profits is not barred under 0 
11x2.(1931' A LJ 606. 

— Consent decree providing for mesne 
: profits up to date of decree — Ko provision in 
I it for future profits*— Subsequent suit for 
I such profits is maintainable. 56 B 292. 

j — A suit for partition does not bar subse- 

quent suit for mesne profits on fresh cause of 
! action AIR 1928 Nag 65 = 105 I C 777. see io 
' the same effect 5 Bur L J 47 = 95 I C 380 r 
1 AI E 1926 R 137 = 4 R 103. 

j — A prior suit for possession does not bar 

' a subsequent suit for compensation for bold- 
1 ing over A 1 1928 Lab 504 r 1 1 Lah L J 64 
i ?nO!C4!)j, 
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C. P« C. (IWS) Of.IvT. 2 ( CoMd } , , : 

( it ) Second suit whether barred--“(Cow^<Q 

( 7 ) First suit fojr possession second one for 
inesne-porfits— 

—Suit for mesne profits up to delivery of 
symbolical possession not bar a second 
suit for mesne profits after delivery of 
symbolical possession causes of action bein^^ 
different AIR 1923 Cal 371 = 27 G W N 673 
= 37 Cal L J 545 = 70 I C 187. But see ( 1886 ) 
12 Cal 482 = 4 Sar 674 P C. 

~The!cause of action in a suit brought by 
the plff. to recover from the deft larabardar 
his share of profits in respect of the share of 
the mahal as to which his title is not denied 
is different from the c«ause of action in 
another suit which the plff. brings against 
the deft to recover mesne profits in respect 
of a share of the property on the allegation 
that the defendant along with some - others 
has been in wrongful possession of it and 0 
2 E 2 of the C P Code does not bar the latter 
suit. 41 All 286 = 17 A L J 313 = 50 I C 953. 

— Where' a usufructuary mortgagee first 
brougt a suit in ejectment against the' mort- 
gagor and subsequently sued him for mesne 
profits, Jf eld, that the previous suit being a 
suit for ejectment and not a suit for redemp- 
tion, the present suit for mesne profits was 
not barred. 15 N L R 101 = 46 I C 743. 

—A suit for “recovery of 'possession of 
fields and mesne profits against a munim does 
not bar subsec|uent suit for property pur- 
chased by mwwm ■ from the income of the 
fields. ' . !09i C 65 Nag. 

—Application for restitution in respect 
of' property does not bar a suit, for mesne 
profits, 54 ! C 664. 

— Changes in the new Code— Court which 
hears the suit must ascertain mesne profits — 
No alteration as tomature of claim regarding 
future mesne profits. . 45 All 292. 

( 8 ) First suit ^OT profit Sy second one for 
possession, 

—Prior suit for produce under a mortgage 
which ^entitled the mortgagee to take posse- 
ssion, on default of interest bars a subsequent 
suit for possession : 4 P R 1914 = 243 P L B 
. 1913 = 19 I € 981 = 145 P W R 1913. 

—But the suit is not barred by 0. 2 R. 2 
of the C P Code 1908, where at the time of 
the previous suit the mortgagee is precluded 
from suing for possession under the terms of 
the mortgage-deed. 42 P W R 1916 = 32 ! C 

-.719 

—So also, a mortgagee is not debarred 
under 0. II, r. 2 from suing for possession of 
the mortgaged propefly on the strength of a 
stipulation - conferring upon him the option 
to sue for interest or for possession in the 
, fvenf of the -portgagpr’s failprq- . 'lo'-paY . 


C. P. C. ( 

(It) Second suit whetlier barred-— 

( 8 ) First suit for profits, scooud one for 

pOSSeSSiOl!-*— f (Jo/iHd) 

interest at the stipulated time, I>y the fjM'l 
that on the occurrence oT a ]vi'<*vioas titd'auli 
he sued only for interesi and not fur posse 
ssion. A 1 fi 1924 Lah 21 = 4 Uih 76 r a l.aji 
h J 238 = 71 I C 765. 

— A suit for rnosne ])roliis from tin* end 
of period for whieh plaintiif had elninu'd 
mesne piofiis-in a ]n*evious .suit, .-Mid upio 
the date of a second suit for rtcae, ,‘r> «d’ 
possession of property ar.d fniine* £he>'?n; 
profits, i.s not i^ari'ed by icasno! of -et nod 
suit.^ A I R 192G Sfad 1015 =-51 M ,1; J 2r»:i'::2l 
L W. 290 = (1926) W N 814 r 97 I C i89, !ml 
see under sub heading 7 su|>r;L 

(0 ) IngtalmeM ■' Bomh, 

- — Where a mortgage pro\ idi‘s foi payiiroif 
of loan by instalments and stipulates that tin* 
whole amount was to bo ex’hiiblc on dcdhult 
of one instalmorii a suit for recovery of home 
one instalment with inien-si bars subsorpiefii 
suit for the rest of the instainimds, A f I? 
1923 Bom 201 = 25 Bom h R 2it:i = 72 I C ‘Phi 
^ —A bond after providing fur iuslalmofif s 
stipulated ihat if defendar}! mad** default in 
respect of any om^ iii^iaJjuent Im w^-idd n*pay 
the whole quantity ttmn rtomurdie/ due 
the bond at once. I'licro was ah o a sfljiiilaf ion 
in the bond tliat if lli** e!,:diior had. by 
default in payment id instulmenis, ucpidri'd 
the righHa) recover ihe whole diGif. Ic' ndqht 
still at his option rccov**!* by in.-'dahiietp . 
//chi, suit for four luHtalimud \vhii‘li iuol 
■ fallen due ,cui dtd<" i)f suit w*aild uni bar suf» 
sequent suit for the rust. //#/♦'. Ibal 2ri*i mu! 
■for recovery of the Iasi ibror inaialimuibi 
were not barred by 1 1 r. 2 u< lim chum *d' 
action for the suit arose i?* Mav 1 9 19. A I It 
■ 1924 Nag 61 = 19 X h R I7h = 76 I C 122. 

^ ^ — Whei’o a bofid .stipiiiaicd that the piain- 
tiff was entitled to rtictjvtr vJndc amiUiTit no 
default of two Instalmcnls, rce^ardluhsid* whe- 
ihp the future instalm*‘iii Itad fall* H dm* ,i 
suit on default id huir lustahtH ids tor 
veryofibo.se iuHtalmenl'n only burs subo*- 
quent suit fi)r rec<Ac-ry of sid^.O'qtum! instal* 
ments A 1 11 1928 Mad 7^5 = (11*29) M W X 
204 = lf2IC 270 Bui see(l89:!|:i Mad L 4 

235 

■ — In all cases of difauU cla!n'i‘>, pi*!ial or 
not the mortgagor has an <»p!i*m to fake 
advantage of the <hd‘auH d.uisi' iu' ii> waivo ii 
or not to makecKdion af all. Ami ii caiifiof 
■be, saicH hat under 0. If r 2 he bi*cumes mil itl- 
ed.to sue for the whoh* debt unli'ss Im has by 
some word or aidioii <ih*ete<! t<» lake advantage 
of the default clause. A i It 11^29 'Mad :r;i r 
29 L W 400 = 56 M hJ 5Wf= ( B29 ) M W X 
208 = Joil Rul 1 19310 Mad 53 = |29 | C H5l 
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C. II C. ( mn )Clf. 2, r 2 (Coubl) ' " 
HI ) Smmi %mt 'whtilmr 
i 9 ) iiistaiiiieiit lloiids, suits oe --{Vmfnh}) 



wry tMiiiirti aiuouiit. oti d<.‘fault. io juiy two 
sii'^ri'S'^i v»‘. A duej'oo was obtaiuod 

for !w«» ,sn-‘.MisHiv<‘ insiabnunU! fabing in 
arrt'.'u’, lb*, Id, f Ini a anbst;(jiuo'»t suit for ro~ 
viivc.ry fif oniirr. luhuioc U rod. Ijarnoi under 
^ ^ 'J r 2 boaaU’io in sut'h a. fhe mortgagee 
Ims f wo alierfia t iv«; eoiirses open to him, 
*'}!lii;r lo imforae ilm pmmlty, which would 
be advantageous lo Idoisolf or io stand on 
tiso, original deed, whudi would be rather to 
Hie advanfage of the mortga,gor. If lie elects 
io ad«»pt the. lat ter course, it (^anrioi lie in 
ihe mont'n of tlie moriagagoi' to meet his suit 
on the inortgin^e, with the. objection that it is 
barred be...*;ni.se In*, did not aclopt the former. 
:bi h W 4*i4 (42ti) =: ]58 I' C 54b = lit HB2 M. 

57HrA I n ‘1952 M 245=HI3I M W N 044. 

( /b ) 

■ -In a .mil for redein|dion ;d! chnriis bob 
ween inorfgugor and ihorfgagee must be 
deidded, ^ H|C48H. 

Ibit there is nolhiiig iti Ihe Civil F Cor 
in ilie 'Fraiinfer of Froperiy Aei it> prevent 
I lie holder of I wo indcpfiulenl mortgages 
over i-he sann? ]»r<i|njrty from obtaining a 
decree, for sale on each of them in a. separate 
suit A f E l92:>Dndh 579 = 12 bbL d 127 = 
84 1 C 748. Ha,j io tlm saurn efbict 4 C P I R 
KilandT Ihmi, b li Hi 1=30 B 154: and 13 B 
45: and lb lb E U 5bb r 49 I C mi; nud 39 B 
118; and 3 I C 174; am! 38 1 917 F B; and 20 A 
322 I' B; Sen also 21 A 429 F C = <i C W N 8H9 
r: I Eom 1. II H27 = 20 I A 118. and O 54 r 1. 

■ I O' 

--C bn ernnuod- I'cvenm* of certain pu/F’ 
a'v^igned io two diifnreul assignees in differ- 
tml shares Hid I by mortgagee of both for 
recovery of revenue, due in re.^perl of shares 
of t>ne does not f>ar a Knlise<|iseni siiii for 
revove.ry of luvmtue due, in respect <d‘ shares 
f)f the other {pssignee. A I E 1929 All 29 = L 
E 9 A Ecu =li3iC758. 

•-■Ilmne hypofht‘cate«l to plaintiff to 
s-eorc fuiurc adv;{,nco for rc«'onsi rue.Hon of 
tleffuida nils house io Hm. exbmi of Es. 29lbO 
jviyidde in fi* year- --I bgpmidi lure exceeding 
Rs, 2A^i'5 defeiidamt (*xeeiites .s.ar/.'/m/ for 
oAccs>— Suit <05 it.-r-is (d* su/vMoO befort* fen 
year- is noi irirn* I tis causes of aadion for 
rn'iginal agreement ntnl s^arkha^ are differenl. 
A I E 19:v.i All .s-A|r(ib5H) A h J Um-ind 
Rul (1931) All 137 = 129 I C 439. 

—Where iwo sime.essive . mortgages arc 
created on (he same fn*o[H>rly by ilursaane 
delilor in favour of the name creditor each 
can be sum! upon separaiely. 35 C L J 232 = 
, .25 GWX 129 = 46 IC 801 

-Hfa suit, oii .'iubiua|iieiiti mnrigage subsii- 
iukal for prior one, fail- for want uf legal 


C PC(l9m) Or, 2, f. 2 {Conid} , ' " 

I ( II ) Second suit whether barred— (Cow^c?) 

U 10 ) Mortgage suits— (Oo^iid) 

I afcteBtaiion, failure to fall back on prior 
I mortgage io same suit does not bar subse- 
i quent suit on prior mortgage. 'A' I E 1927 
' 'Nag 85=98 rC 495. ■ 

— But where three mortgages really form 
part of the same transaction whereby the 
I plain tiE* gets security for balance due on old 
account together with fresh cash advance, 
suit on one alone bars subsequent suit on 
others. A f B 1921 Bom. 282 = 45 B 55 = 59 
I IC 347. 

I — Suit for possession does not bar subsC'!* 
i qaent suit for redemption, A I B 1927 Lah 
i 752= 1041 C^820. 

I — PlaiiitiE* mortgagor brought a suit 

1 against the defendant mortgagee, claiming 
I that the latter had realised more than was due 
I to him under the mortgage and asking for a 
i decree for lis. 100. The Court held that the 
I mortgage had not been paid off and dismissed 
the suit. Bubsequenfciy the i^laintiff brought 
a suit to redeem the martgage. Edd, that 
the suit for. redemption was barred by Order 
2 rule 2 of the Civil Procedure Code.* 119 P R 
I 1918=48 I C 798. But see 09 I C. 595 = S Sind 
I “ ■ ■ L R 140. 

I — The dismissal of a suit for redemption 
1 brought on foot of a specific mortgage is no 
^ bar to a substiquent suit on a promise to 
allow redemption by the mortgagee. 8 Bur 
LT10 = 17 !C73i. 

—In a }>rior mortgage suit a simple money 
decree had been asked for and obtained. 
IleMK that O 2 R 2 was. no bar to a subsequent 
suit for sale in view of the provision of O. 54* 

I E !4 Wherein the plaint in the previous 
i suiii Hie plaintiffs stated that they relin- 
quished iheir right iu enforce the mortgage, 
ffrld that it cannot. l»o regarded as an ex- 
tinguishment of the mortgage. 36 All 204=12 
; at; J 574=23 I C 429. 

I — Where the cause of action for the two 
! suits was the same namely, the failure to get 
possession under the morigage deed and that 
: the second suit was barred. I93>2 P G L 847 
i (F.iv)=i:i8 I C 270=1 E F952 HllbrA I E 1932 
!, , ■■ B 525 = A I K F)32 I 847 (Civ). 

— When ihe mortgage deed juid ihe lease 
are exoeuied on tlio same day and rent is 
equal to the amount of interest, yet if the 
mortgage-deed contains no reference to tbe 
lease, an^l that the mortgagee is not restricted 
' in his choice of tenants, the mortgage and the 
lease could I’onstitutc t.wo flistinct tra.nsac- 
' tiinis and suit for rent would 'noi bar siibse- 
i fjiient suit on mortgage. ATE 1925 Lah 205 
= 4 Lab 52 = 5 Lah 13 J 259=74 1 C 122. 

—A mortgage* deed |H’ovide<l tjiai if in any 
year the interest remained unpaid, the riiort”- 
' gagec was to take possession of ihe |'ro|ierly 
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C. P. C(f9f8)0r. 2 t. 2 Qo7itd ) 

( I ! ) Second suit wliether i)afred—(CW(0 
(' 10 )' sulU--(Oontd} ' 

mortgaged, the income of which was to be 
taken ill lieu of interest and that the mort- 
gagor could redeem it in any year whether the 
mortgagee had obtained possession or not. 
There was a default in payment of interest in 
the year 19(38 when the mortgagee claimed 
possession and the mortgagor refused it The 
mortgagee brought a suit for possession in 
August 1917 and the mortgage-deed was decla- 
red void ablmUo and suit dismissed where- 
upon mortgagee brought his suit to recover 
mortgage money in 192(3. Held, that the suit 
was barred under 0. II, r 2 as when mort- 
gagor was refused possession he could bring 
the suit for possession under s.68 (c) of the 
Transfer of Property Act he could also bring 
a suit for his money (49 I A 9, Followed) A 
1 11 1924 ()udh 917 = 10 0 D J 576^^ I C 340. 

— Mortgagee entitled to possession — Suit 
for possession- Subsequent suit for mortgage 
money is barred. A I R 1925 Oudh 524 = 28 
0 C 82 = 85 1 C 391. See to the same eifect. 

A I B 1921 Lah 309 = 4 lah L J 502. 

— Where mortgagors have obtained a de- 
Giee for possession and have failed to exe- 
cute it, another suit to redeem will lie for 
the same reason that the cause of action is 
not the same. A I B 1924 Dah 143 = 5 Tjah L 
J 296 r 4 Cab 187 = 75 I C 528. 

— Mortgagee’s suit for a part of mortgage 
money when whole is due bars subsequent 
suit for balance, A I B 1923 Bom 201 = 25 
Bom L B 203 = 72 I C 290. 

— 8uit for redemption of 2 out of 3 pro- 
perties mortgaged bars a subsequent suit for 
possession of the 3rd property. A J B 1923 
Bom 63 = 24 Bom L B n57=73 I C 852. 

—A suit for mesne profits from the date 
of the decree up to the date of getting posses- 
sion does not lie after a suit for redemption. 
A I B 1924 All 909=L B 5 A 223 Civ.r 

78 I C 325, 

— But see contra under the sub — ^heading 7 
supra. Previous suit for the possession of the 
mortgaged property on the ground that the 
property was joint family projjerty and that 
the mortgagor had no authority to transfer 
it does not bar a subsequent suit for imme- 
diate redemption of the mortgage on the 
ground that the plaintiff was the mortgagor’s 
heir and that the terms of the mortgage am- 
ounted to a clog on the equity of redemption 
was different. A I B 1925 Oudh 386=12 0 L J 
105 = 85 I C 585. 

—A mortgagee holding a separate money- 
bond against a mortgagor is under no obliga- 
tion to enforce the money-bond along with 
the mortgage, or even to refer to its existence 
|u his plaint seeking to enforce the tuorfegaL^e. 

A I R 1925 Mad 991=86 1 C 481. 


C. P. C. (1908) Of. 2, r. 2 ( Cwitd J. 

(II) Second suit wlietlief barred— -f Otmhl) 

( 10 ) Mortgage suits— f Contd) 

—The dismissal of a suit instituted by a 
purchaser in execution of a mortgage decree 
for possession of the properties does not bar 
a subsequent suit for redemption or any 
other relief. (1913) M W N 646=21 I C 42. 

—A prior suit was on the ground that tlie 
mortgaged property had been sold in execu- 
tion of a simple money decree free of^ the 
mortgage does not bar a subsequent suit on 
the same mortgage on the allegation that the 
land was sold subject to the mortgage in 
execution of the money-decree. A I B 1922 
■ IT B 1 = 4 XJ B B (1921) 62= 54 i C 95J. 

—If in a mortgage-deed there is a clause 
to the effect that the mortgagor shall be liable 
*0 pay the mortgage money, if the whole or 
part of the mortgaged property went out of 
the possession of the mortgagee, and the 
mortgagee, on being dispossessed by a third 
person, obtains against the mortg;igor a 
decree, which becomes inexecutable, the 
mortgagee is entitled to sue for recovery of 
his debt by sale of the mortgaged 3 U’operi,v' 

53 I C 303 (Pat). 

— A mortgagee’s decree for possession on 
the basis of the mortgage bars further suit 
for possession unless it could be shown that 
possession had been taken under the dcjrco 
and the judgment- creditor ’has been subse» 
quentlv dispossessed. 2 Lah L J 678 = 57 I C 

■ ,.281. 

— Where a mortgage bond contains de- 
fault clause, causes of action on mortgage a ml 
that for money arc same and indisiinguis- 
hablc. A T B 1929 Mad 371=29 L W 400 = 56* 
M li J 58()=(1929) M W N- 2(30=Ind Bui (1930) 
' Mad 53=120 I C 853. 

— Per Kwnaraswarru Sastrl, J , — In cases 
where there is power given to claim the pay- 
ment due on the mortgage-deed and where 
demaud is necessary, the money will not be- 
come payable until the demand has been 
made. Where the default clause is for tlic 
benefit of the mortgagee, he is not bound to 
enforce the clause but can waive it A I R 
1927 Mad 580=52 M L J 636 = 38 M L T 211= 
25 L W 615=102 I C 187. 

— Cause of action for the redemption suit 
and the subsequent suit for contribution 
against owner of a part of the equity of 
redemption are different AIR 1929 All 696 
=(1929) A L J 1162=Ind Bui (1930) All 834= 

125 I C 354. 

— Per Ranmam, J. — Option to sue for 
whole debt on default cannot be assumed in 
the absence of words to that effect in the 
bond such for example as “ when required ” 
or when you required ” or “ if you choose’’ 
or “ the mortgagee will be at libert\' to sue.” 
A I B 1928 Mad 705=(1929) M W 2(34 =112 
I C 270. But see (1892) 2 Mad h J-235. 


2WI1) 


OesafB A, .11 India CooBOlidaled Civil DiguBt 1011— 


2910 


C P. C. (IliS) CIr. I, f. 2 ( CoHfd ) 

( II ) Secniid suit wlietlief l)arred-“™f'C'o/^l#/j 
( id ) Miirtfage siiifs— 

—When' '.i !JiM)rtgai4e».5 iinderiakoH tt> pay 
rent lu ..('.mlmiar hul coiniuits brnadi and 
ninrtgagor pays ihi? Maine, he eau ree.over the 
Maine by retlcinpiion Kuii or by Moparate. sulfc 
under h 09, Gonfcraetf And, A 1 11 1927 All 713 
=25 A L J 79.1=103 I C 289. 

— Where a tonani inortgagcH hin hoidlng 
witli possesHiori, muhj'fizar^B suit against the 
niortgag(‘e for declaring mortgage a void 
omit ting to sue him for possession also does 
not Im- a suhseguent suit by the mahjumr 
against tlie tenant and the mortgagee for 
iHiBsesBion. A I li 1930 Nag 119=12 N L J 156 
=Jnd lint fl930; Nag 185=122 I C 697. 

—Where mortgaged laud is taken posses- 
sion of by landlord by escheat on death of 
nnirtgagor, mortgagee eoutiiiuing in posses- 
siom a suit hy heir of mortgagor against 
laaidlord for possession does not bar subse- 
qiieiit suit for redemption. A 1 11 1920 Lah 
549=8 Lah L J 277=7 P L E 402=95 I C 9. 

—Where mortgagee oinieiaiiu prineipal in 
suit for interest, subsequent suit for interest 

is barred. A 1 R 1926 Lah, 661 = 97 I C 285. 

— But if a mortgage -deed provides for the 
payineni of principal and interest as indepen- 
dent obligations a prior personal decree for 
interest due does nol bar subseijuunt suit for 
principal HO I C 206 (lali.). 

— Where a nn.udgagor takes a lease of the 
mortgaged property paying rent towards in- 
toresi, a suit for rent dot;s not bar a later suit 
for pnne.ipai and balance <d,’ interest A 1 R 
1928 frdi 732= 112 I C 15. 

— Winue mortgagor m;ikes himself liable 
jMO’sonali.v for unpaid interest, suit on per- 
sonal covenant for interest docs not ijar the 
subse<|uent suit for enforeemeiii of the mort- 
gage. A I R LHb All 2n6=(l929) A L J 1045= 
51 A 974=lnd Rui (1929) All 938 = 119 I C 90. 

— Where a person brought a suit on his 
morigago against some of the eo owiicrs of 
Uic mortgaged property and oldained a 
decree, a Hubse(|ucnt suit on the mortgage 
against the other co-owners is barred under 
0. % 11 2 of the G P Code. 8 L W 152 = 47 

I C 595. 

— When the plaintiff sues for his share of 
a certain amount deposited in Court an 
account of a mortgage-decree in favour of 
two other persons, on the ground that he has 
purchased the whole rights of one of then:, 
he is not debarred from sui.iig on. the same 
ground for his share in siim.s that are subse- 
quently deposited to the account of his 
uuKlof AIR 1925 Oudh 303 = 28 0 C 2 = 84 

1 C 263. 

— Out of the three mortgages which the 
d,efcndani had executed in favimr of the pllf 


C. P. C. (I908)0f.2, r. 2( €ontd) , 

( II ) Second suit wliethef barred— (CWd) 

( 10 ) Mortgage suits— fCWeMJ 

as part of the same transaction, the plff. sued 
only on one of them under the Dekkhan Agri- 
culturists’ Relief Act and obtained a decree. 
In execution of the decree the mortgaged 
property was sold, free of all incumbrances, 
and not subject to the other mortgage chax’ges. 
The sale realized an amount which was in 
excess of that due under that decree. The plif 
filed another suit on the two remaining mort- 
gages and sought a decree against the balance 
of the sale proceeds of the mortgaged pvo- 
perty. Held, that the suit was barred under 
0. 2, Buie 2, of the C P Code coupled with 
the provisions of Sa 12 and 1 3 of the Dekkhan 
Agriculturists’ Relief Act; 22 Bom L R 1093 

= 59 1C 347. 

( 11 ) Partition mits» 

^ — The cause of action for partition of 
joint property is a constantly recurring one 
in the sense that if a suit for partition has 
lioen brought but*for some reason tlie pro- 
perties have not been actually divided i>y the 
decree made therein, it is open t<.) any of the 
joint owners to maintain a subsequent suit 
for partition. 17 C W N 521 = 16 1 C 383. see 
also 2 L L J 528= 56 I C 701. and 87 P R 1915 
I =181 1MVK1915 = 3I IC 463. 

I — Where a member of a family enjoying 

i family property as tcuant-in-commoii with 
I otlicrs separated and obtained jiosscasion 
. over abnoicty of it, a suit by another claiming 
: .share in that jmrtion of the property and 
assei'ting that the separated member was not 
; entitled to tlie property over which lie got. 
I possession, does nfd bar snbseijiien}. suit by 
I this other person claiming his share in the 
i rest of the property. AIR 1929 Oudh 1=5 O 
I W N 1001 = IIJ I C 785. 

—But a former suit for parti don relating 
to certain property bars a subsequent suit 
for partition of the same i.)roperty. The only 
remedy is in execution of the former decree. 

! (1917) MWN 327. 

* — And in a suit for partition, the plif, has 
I to include the whole of his claim that is to 

say. the whole of the properties alleged to be 
the joint family properties, and such a suit 
; cannot be treated as one for the recovery of 
I possession of both immoveable and inove- 
; able property requiring for their joinder 
! Court’s leave u nder 0. 2, B,. 4 of the C. P. 

: Code An order passed in such a suit requi- 
I ring the plff, to elect, to proceed either with 
: the claim for the re<JOvery of immoveable 
j properties or with that for the i'e(‘.overy of 
I the moveables and funds is erroneous. 22 
I OWN 669 = 46 I C 156. 

; —That m to say, it is not open to a mem- 

* her of the joint family to ask for a partition 
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C P. C. (lf08)Or, 2 'r. 2(ew<^) ' 

( if j Second siiit’wfretlier:batfed— ■■ 

( 11 ) Partition suits -(Cow??/) ■ - 

of a. certain item and leave tlie rest to a 
subsequent suit except in cases where some 
of the items could lioi be dlYided by reason 
of their being in possession of usufructuary 
mortgagees or being under a long lease or set 
apart for maintenance of a widow or some 
nicmbor of the family or that the parties were 
ignorant a, s to the existence of some family 
property and divide tlic property that is 
ktiowu to tliom for some other reasrms, A 1 

ll 1997 Mad 213 r 38 M L T 82 = U ! C 538, 

— Where broihers inherit property from 
their father and also from lluyir iiiaiernal 
grandfather jmd the properties liecomc mixed 
up, the pro])erties do not get eonsoltclated 
into one whole so as to give one cause of 
action for pji,rtition. A 1 R 1930 All 371 r Tnd 
Ru1(193U) A11 227 z: 122 1 C 403. 

— A suit brought by otic member of the 
joint FJindu family against another member 
for partition of the unalienated portion of 
the joint Hindu family property ’does not bar 
a suit against the same member and hi s trans- 
feree for partition of the alienated i>roporty 
in wliicii by reason of the alienation' by that 
member strangers had arcady at the date of 
the former suit, become interested, A I “R 
1924 Nag 89 = 20 N L II 28 = 78 I C 376. 

— “The cause of action in a partition suit 
of joint family property must ho regarded as 
exhaustive of the whole property ’availal)le 
for division, so far as its existence is known 
atthc<late of the plaint. The position of 
suit properties in two jurisdictions makes no 
dif!*cren(50 in the apjdication of the principle 
involved in O, If, r. 2 AIR 1923 Mad 584 “ i 
44 M h J G52rl7 L W 740r(l023) M W N 294 ' 

~72 I C 430. 

huit for partition of items not included i 
in pi c\ ions suit for partition is not bnrred if 
]>la-iuti{f was not aware of existence of these 
items and the informatioti about then' was 
withheld from him cither through mistake or 
fraud ol d(‘fe!Klaiit. A T R j931 8ind 27rTMd 
Kul (1931) Sind 40r|30 I C 552. 

—As to whether proi>erly inadvertentlv 
omitted from prior suit for partition bars *a 
subsequent suit for partition sec. 138 I C 186. 

— Iria, suit forpartitioii by some of the* 
uiembcrH of a Hindu joint familv decrees 
preliminary aiui final wore obtained A snh’ 
sequent suit by them for rent due in respect 
of tlicii share was held barred as to the 

period prior to the date of partition suit but 

■Vni* fciulisequcnii to that date 

1932 P G L 398 (Civ )=137 T C 775 - 33 P i p 
570=1 li 1932 L 358=i I R L 448 = A ( R 

suit by ii purchaser of^a *co- 
parueiior s interest m a joiut Hindu family 


, C. P. C. (I DOS) Or. 2 r. 2 r Could ) 

I ( 1 1 ) Second suit wlietlier barred— f'tWd; 

j ( H ) Fartltiui! suits— (CWd) 

: properly is not fnirrud bv n prior ohMusiim 
i aga,inst him in a suit brougid by him for 
dechiraiioii ol Ins riglil; io possession under 
A r R 1925 Mad 5H3 r 49 iM 
oJb r 23 L W ,>5lz5b M Jj J 681r:95 I C 201 . 
,“-“A prior suit for dissolution of partner^ 
shi|» and accounts belween Ihe same x>artief; 
was relerrcd to arbitration and an award w;is 
passeil subsequently. One of them sued for 
]»arLtion ol tlie immoveables ae<;r»rdim» b, (he 
share lixed by the award, l/ehi, tlmi Ihomdi 
in the first case the plaintiff was bt,urid l.o 
sue Fur jiartition of the immoveable proiierl v, 
he was not bound to sue for its partition by 
metes and bounds. The award and the decree 
passed in aceordaiioe tlierewdlh did in faef 
deal with the right of the parties in tim 
immoveable firoperty by declaring it as their 
property in coinmori-. tenancy in mpial shares. 
Ino pro.sent suit was not one betwetm pari- 
nors for dissolution of partnership and fen- 
rendition of partnership acc<unds, bul wa:: 
one between . Icnanis-in-etmimon for 

and partition {)f the liorninon properly 
llie fir.st suit ivas no bar to the present suit 
because there ivas no idmdity of causes of 
I action in the two suits. 2 Lafj L J 528r56 I C 

!' ' A- • A . 

.bid defendants as ienaiiis-in-common, wiilo 
out suing for partition Avould nul bar a {aler 
suit for jKirtition.^ ]*ei* Crmrtp J , — I'Ihj words 
cause of aciinrt ' nmst bo inierpr(d..(if] wiIIf 
icfercncetotlio.se facts whicli ihv plainliir 
tbe relief lie e.laims 
A I R 1923 Lorn 44Ur25 iiom Ij R' 49!r73 | c 

424 

-In a suit for j.iirtilion a plaintiff naniiol 

1 In hral. a pai-lil.on suit ami ilnm afbo' In' 
(loofco (lie anolhur for aonounls for a p, rim! 
prior to PiiH;it.ion. A I R li)22 Rom'n-n! 

R 823=24 Roin I. R, .3(12=69 ) c 299, 

-Suit fur diyorno umlur Rmidhisi J.aw 

91 TlVr 'i ,'!“p®‘fuonl suit for parlition 

2 M R ,J 749=13 Rom b R 401=15 0 W X 7 v 
=8 A R ,1 739=14 (! 1. .T if, - f ,91 n •> ai u- v 
307 = 4 Rur R T if.lfce I > R 18 p 

{0MRT4p = ii 1 ciuUmrmvc) 

Rmasion in l,oi,l„,g contra is no longer la J: 

WT , .'ll. brim! 

— WJiuro no-sharers in a hobiim. v,,.. r,„. 

onttm^all'har'' !;o'-tion of Urn holdbm 

half share in tlie plaint ])orlioii of the, ho]'' 

that as the caoHus ol action for tho two suitt 
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C. itC. ( IW)Clr.. 2, r.l (CnM) . 

( 11 ) Seccwitl sMit wliellier I)iirred--*(CW/r/j 
{ 11 ) i'artifi«!isiiit.s~fCrw/‘AI; 

Wi^ro dif f cTtinf , O, li, i*. v aisfii did lioi har tlui 
s^M'ond suit A I 'll VM fj in:ir:| i L IMi Ir: 

. 64 i C ni 

A Nt'f'oiid suii. for ii inn nj* f!i:rt'jdn 
Mirvey fiimslKU's whlvh \vnr<; lud- iindiuhid in :l 
trn, vious |K).i'ii t inrj suit Jilh-gifig Urn,! jdaintifr 
vv;i.s ufd, iuvuru <d ihosi^ survi^y nnu.liei'.M and 
tlu'V wtue njiiitU d tlirniiuii frinid nr ndstakn 
uf dtd'tusdaad., is not h;i,rnul nil her under (t 
H, r. 2 ur |jy the mie of ni^jmiJraiiL A I R 
1921 iS1r»d 27rln(:l Ru| (19:U) Sirul 40= 130 i C 

552. 

— Partition .snii—'Mrst Kuii in respect of 
proptuiy (‘oveit^d hy :avar*l-Heeond in r<?speci 
of pffjperiy still joint — Mairdainalde. 42 I C 

413. 

, Pih*. hminght a suit for partition of a 

house sjtiiutod in Allahjibad arui for a decla- 
ration that a deed of gift in respect of it 
was invalid. He had brought a previous suit 
at Hiiltani'iiir for partition of |>roperiy siiiia- 
tiiil there aiicigiiig iliat lie had been disposse- 
ssed. Iklii, that 0. 2, R. 2 of the C P Code 
dicl not kir the suit. 2H A!!, 217=14 A L J 257= 

33 1C 124. 

—Where former suit is hrmighi for reco- 
very of one \iihu 4 e only on the basis of a 
dociimeni cordaining grant of two villages, O, 
2 . r, 2 operates as a bai to second suit for' 
1 'ecovi‘ry C'f fbe other ^'iliagt* on the same 
document A L R 1933 P 535 .^ 

— With regard jo rio'ci'sinner’s suits for' 
]»osHession cause of action eofistituted of 
alifigml unchastity of a widow resulting in a' 
forfeituro of her rights is separated and 
distinct from that constituted f)y death of 
wifiow. A r R 1928 (Pidfi 411=5 O W N 652= 

. .112 icim: 

--“A reversioner is (mtitlrM.! to bring a sin- 
gh* suit against any number of persons who 
may be hoblitig different portions of the last 
male liolder’s pngierty ihougk they maybe 
holding under ditferent title-deeds ‘executed 
at dirfcfrcnt dates. AIR 1924 All 902 = 46 
A 822=22 A L d 752=^ R 5 A 550 Civ=S 0 i C 

■ ' .A ■ ■' 

— \V luuHi the ioiaiKT suit IS one for pure 
cleclaridion and tlui second 5 uit is fur posse- 
ssion it must be takeu that the two causes of 
action are different. AIR 1929 A!I30G = 
(1929) A L J 492 = fnd Rul (1929) All 1058 = 

119 iC 562. 

—The assignee of ;i usufructuary mort- 
gage brought a suit for money or ■^aiie. The 
dismissal r)f tlie suit is md a" bar to a subse- 
quent suit for ]K>ssession of the property. Vo 

I C 210 


i C. P.C.(l908)Or.2. r. 2 ( . 

I ( if ) Second suit.wlietfier barfed~-(Co?//f/) 

I ( 12 ) Possession suits— (Co 

j —A suit by reversionary heirs for a decla- 
j ration of their rigid and for possession aJ'tci* 
; a.skl(. a. (Inal of sift; nnd a Kiil.Hcq.u.Mt 

: suit tor jcisjesston as reversiomu-y imirs of 
; the estate (ui tbu ground that they were in 
IjossesHiou and were dispossi^ssed by the 
defendants, are based on distimd causes of 
action. J he mere fact that the cause of ‘u-tion 
* c case arose before ibe iristiiutiori 

; of the previoms suit, did not make it oblion. 
lory oil the plaintiff to inclmle the claim In 
the previous suit. 59 | e 5|7 (Caf.) 

, — “ PlaintiR sliould join all the persons in 

possessiori of the property whidi ho claims, 
lor a suit against some bars subsequent suit 
; against rest. A 1 11 192a Lab f)5Qr85 I C 20> 

! But see ( 1870 - 72 ) 14 M I A 187=10 Beng. L R, 

I .. ^ ~ ^ Buth. P. C, 474. 

i , wi? a Hindu widow sells two properties 
I l>.y cliiterent sales, the cause of action for 
! reversioner's suit for pos.se.ssiion is not simrdv 
: the death of the widow but- includes in eacfi 
case the sale:^, and the sales being different 
tiie causes of action in which the sales are 
included are also different. A I R 19B0 Kac/ 

: :3=2(;N,LIU21rJndBul (lOBO) Nag! 7B=I2I 
j . -y' ■ " I C 4f. 

; —Cause of action in suit liasod on dis- 
j {losse.ssion i.s entirely dif fere id; from cause of 
; action in reversioner’s suit for posses.sion 
I and the former does not preclude latter A T 
I R 1929 Cal 8B=18 C L J B08=Ind liiiJ (lill) 

I , Cal'20B=ii4 ! C 139. 

: —A vendee of two tiftli’.s share of a joiid, 

lamily property t»y means of two sale deeds 
: rrom each sharer first sued for pos.ses.sion of 
one fifth shaiai and then brought a secamd 
suit for possession of the other fifth. J/M 

: that the second suit vvas barred by 0 2 R 
0 P C. 14 iM L T B41 = 21 I :C 402 = 191,8 M 
■ WF881;=25'MLJ48I. 

—There is no distinction in principle 
tjctween tlie di.smissal of a suit for declara- 
timi of title on the ground that the plaintiff 
was not in po.ssession and dismissal of a suit 
for injunction on the same ground. Where a 
suit for an injunction is cli8mi.ssed on the 
ground that the plaintiff is not or ha.s not 
proved that he is in possession of the property 
a subsequent suit for piossession is not barred 
}>y the provisions of S 4B C P C 1882. 9 A L 
J 111 = 34 A 172 = 13 1 C 154; but see ( 1910 ) 

8 I C 9 (All.) nor does a suit for declaration of 
title bar a subsecpient suit for possession 7 C 
P L R 63 ( 8 G 819,-4 A 261, 14 A 512 F ). 

—By one deed of .sale A sold twT> plots of 
land to B, In respect of one of the plots, B 
sued A to recover the purchase money on 
the ground that A had no title to convey this 
plot, that in respect of the other plot B sued 
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C. P. c. (l908)0r. 2, f.2(CoMtO. 

(11 ) Second $nit whether barred— 

( 12 ) Possession suits— 

A for possession of the land as purchaser 
Udd that the -snit for possession was not 
barred under 0 2 E 2 of the G P G, 16 I G 
24 = 156 P W B 1912 = 182 P L R 1912 = 104 

PR 1912. 

— The plaintiff first sued for declaration 
that sale by his brother's widow of the half 
share of her husband would not affect her 
reversionary rights after the death of the 
widow, Subsequently he sued for possession 
of the other half chiming it as owner. Held 
that the suit was not barred by 0 2 E 2 C P 
C as the causes of action were not the same 
in the two suits, 82 P L E 1915=28 I C 301. 

— A suit for declaration of title as to some 
lands was dismissed on the ground that plain- 
tiff was entitled to possession and ought to 
have asked for that %\m. Held that it was no 
bar to a subsequent suit for possession of the 
lands on the same title, as the causes of action 
are different in the two cases. (1913) M W N 
654 = 20 I C 418 = 25 M L J 125 = 38 Mad 247. 

—Where two sets of facts required to be 
proved in the two suits were different the 
second suit was not barred : 40 Bom 351 = 18 
Bom L E 46 = 33 IC 950. 

— Possession suit by auction purchaser 
for property purchased— First suit to recover 
one portion of property— Another to recover 
some other portion from different defts— 
Whether lies see. 22 Bom L E 296 = 44 Bom 

352. 

—First suit for recovery of possession as 
landlord does not bar a second suit as rever- 
sioner. ( 1919 ) M W N 287. 

( 13 ) Pre-enhptmi mifs* 

—Claim to recover part of the property as 
owner and rest by pre-emption rests on two 
distinct causes of action. A I E 1926 All 710 
r2:)AL J 48 = 97 1 0 176. 

—A puisne mortgagee’s suit for redemp- 
tion does not bar subsequent suit for pre- 
emption. A I E 1928 Lah 63 = 103 ! C 348. 

—Suit by mortgagee for possession— 
Failure to set up claim of pre emption — - 
Subsequent suit for pre-emption, see 99 B R 

, 1910. 

( 14 ) Rent suits, 

—The question whether there is only one 
cause of action in respect of the obligation 
to pay the rent and the premium mav arise 
in one of three ways:— ' 

— ( 1 ) The premium may be payable 
under a contract made subsequent fo the 
contract to pay the rent. In such a case the 
cause of action for premium and the cause 
of action for rent is in each cape different. In 


c. P. C. (IfiS)Of. 2, r. K CowIcI) ^ 

( n ) Secoiid suit wfietfier barred— fCVwi/i/; 

( 14 ) Rent $mis--(Coutd) 

each case there is a dlifereiit contract which 
the landlord has to sue upon. In such a case 
0 . 2 , r. 2 will' not apply. 

( 2 ) The contract for payment of 
premium, though entered into later, may in 
effect be that the old rent is to be increased. 
In such a case there would, after the subse- 
quent contract be only one cau^e of action for 
the whole of the rent, that contract being 
tlie later contract which increased and fixed 
the amount of rent. In that case O. 2 , r. 2, 
would apply and a suit for the arrears of 
premium alone would be a bar to a subse- 
quent suit for rent arrears which had then 
accrued due : and 

~( 3 ) The subsequent contract may 
provide that rent should be paid at the old 
rate and in addition a premium should be 
payable, so that in tliat case there would be 
one contract providing for payment both of 
re.nt and of premium. In that ca,se also 0, 2, 
2 ' will apply, and, if the landlord S'ues only 
tor the premium he cannot afterwards sue 
for the rent. 

It. appeared from thu .evidence 

that the landlord having given the tenant a 
notice to quit subsequent to the date of tlie 
contract of letting the tenant entered into an 
agreeme.nt for the payment of a premium as a 
consideration for the landhu'd agreeing to 
withdraw that notice, and tlmt iluire was at 
the date of the .sui>se(|uent contract no mn-ee- 
mont affecting the paymenlof the rent wdiicfs 
had been previously settled, Held that the 
case fell under the lirst of the three wavs 
above. irientioned and that a ])rior suit for pre- 
mium was no bar to a subsequent suit for 
rent. 33 Bom ii E 1563 = I R l‘J32 B 
I 0 801=A I R 1932 B 86 ( 87^) r: A L R 1932 

B86. 

— Buit for rent does rK.)t bar a second suit 
lor cesses where cesses are agreed to Ije tnid 
in the collectorate. A I E 1023 Cal t;i 5 » 97 
, . C WIST 521 =77 1 0 361 

—hint for eiectraent of a tenant does riot 
for arrears of rerit. A I E 
1922 Lah 118 = 4 Lah L J 17 = 63 I C 978 
I nor suit claiming possession-Hecond suit 
for rent see. 35 All 512. 

—A decree obtained under old rent pen- 
ding proceedings for enhancement under s. 
105 does not bar suit for difference after the 
termination of proceedings under s 105 i t 
R 1928 Cal 684 = 32 C W N 870 = no I c 395 

• But if in a suit for .reiit, the nbiiniTfr'j 

stated that they reserved the right for seUle- 
meni of rent for the e.xooss imantit of aiu! 
and no order however, allowing sue], reservt 
not'VnfItU f tl,e%lainiifrs ,1;^, 

not entitled to claim for exf?ess aren ff>r 
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C. P. C. (I?08) Or. 1, f. 2 {Conid) 

( H ) Second suit whether barred— (Ctorf) 

{ 14 ) Rent suits— (C’ ohcW) 

period of the prior suit. A I B 1925 Cal 463 = 

40 0 1/ J 538 = 85 I C 142. 

-Seeotid snit for rent for period covered 
l>.V first Hint IS barred under O II r 2 A T Tt 
192-2 Bom 162 = 46 B 229 = 23 Bom L R 10^ 

= «4 I C 919. 

—But where plff. sued for recovery of 
rent of a wrtain year, and the defence raised 
was that the rent claimed had become due at 
fcae lime of tae institution of a prior suit for 
rant for other years and the plaintiff did not 
sue for It in that suit. As .a matter of fact, 
the rent claimed had been suspended at the 
time of institution of prior suit. Held, that 
the .suit was not barred by Order 2 R. 2 of 
the Civil Procedure Code 1908. |8 I C 288. 

—But the cause of action for a suit for 
reconveyance is entirely the same as that for 
rent and profits realised by the defendant and 
a second suit for rent and profits after obtain- 
in« a decree for reconv^anoe is barred under 
0. II. r. 2, G P C; A I R 1931 P C 229 = .35 C 
W N 977 = (1931) A L J 797 = 61 M L 3 294- 
34 L W 444 = 54 'C L J 274 = Ind Rul ( ill ) 
P C 302 = 134 I C 654 (P C). 

. —If in a suit in respect of a '• khata ” all 
tlie tenants are made defendants and the 
whole of the rent is claimed, the apportion- 
ment between them by the plaiptiif of the 
respective share does not infringe r. 2. A I R 
1931 Pat 135 = 11 P L T 617 = Ind Riii (1931) 
Pat 49 = 128 f C 785. 

—Where on a forfeiture of tenancy, the 
landlord sued for possession only of the land 
and got a decree and he subsequently brought 
a suit for arrears of rent due, held that the 
suit was barred by O. 2, Er. 2 and 4 of C P 
Cotie, as the claim for rent arose out of the 
same contract of tenancy as the claim on 
forfeiture, 38 Bom 444 = 16 Bom L R 454 = 

25lC7i. 

—But where a plff, who had obtained a 
sale of cerUin property and afterwards by a 
separate assignment purchased the right of 
the vendor to the arrears of rent first sued 
for the arrears and subsequently for the rent 
due to him under his title between the date 
of his mrehase of the property and the first 
add, that the eaose of action for the 
two suits were different and that the second 
suit was not birred by the provisions of 0. 

% E, '2, of the € P Code. 26 M L T 114 - lO 
LW31 = S2Ici25. 

( iS ) Suits for accomt$, 

—For account for one year— Plaint re- 
turned as not represented— No bar to sabse- 




C F. C. (Illl8)0f. 2. r. 2( CWtl)' 

( II Second snif wfietlief barred— 

( 1 5 ) Suits for accoonts— ( eo?w?d) 

qaent suit fcr accounts. 30 L J Ml = # 

Mad Iff. 

{ ) Suits for damages, 

here the tenant has failed to pay the 
SUM which he had undertaken to pay to the 
lana-Iord of the lessor, if upon the terms of 
the contract such sum may be rightly treated 
as rent it is open to the landlord either to 
recover it as rent or to institute a suit for 
aamages for breach of contract. The mere 
fact that the landlords adopted one of those 
courses in the previous litigation did not 
debar them from following a different and 
ill a subsequent Htigation. 
14 C J 589 = 10 1 C 4m, ( 32 € 1G9; and 35 
C 683 doubted ). 

—So also a suit for partition does not bar 
a subsequent suit for profits pendente liter 
57 I C fO0Mior does a prior suit for declara- 
tion of title bar a subsequent suit for wrong-’ 
ful attachment. 55 I C 657 = 7 0 L J 310. 

—An obstruction to a water course is a 
continuing wrong, and therefore the right to 
sue for damages for such obstruction con- 
tinues even after tlie institution of a previous 
suit for a decree directing the removal of the 
obstruction 3 Pat. L W 283 = 43 1 C 374. 

—When the plaintiff brings a suit for pos- 
session on basis of a saledeed in his favour, 
he is not bound to ask in the alternative for 
damages or for the return of his purchase 
money in case possession could not be given, 
and a second suit for damages for breach of 
covenant is not barred by O. II r 2. A I R 
1927 Mad 273 = 25 L W 11 = lOO I C 40. 

^ — But where the plff. first sued for posses- 
sion and obtained a decree a second suit for 
damages for conversion before date of the 
suit is barred if the plff. was aware of ilie 
conversion before he filed the first suit. 13 
BomLB8f4=!2,ICI75. 

—A previous suit for adjustment of ac- 
counts under a zuripeshgi lease bars a subse- 
quent suit for damages for breach of contract 
included in the lease : 34 I C 5l. 

( tT ) Suits for {lower, 

—Suit for portion of dower debt bars a 
claim for remainder A I R 1923 All 331=21 
A L: J'269=45 A 384 = li'R 4 A 181 Civ. = 73 

I c m. 

—But .a suit , for ■ share of inheritance 
against husband of deceased does not bar a 
separate suit for dower due Iby him to the 
deceasecl A I 'i'|.922 A!I .510=70 I C Sf7; nor 
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( M ) Second suit whether barred-^CorrtJi) ; ; ( H ) Second'sait whether lJ»rtt«I--(Cow/(/) 

( n) Suitsfordower— (CVn«W) V I ( 20 J Suits for share— (CowW) : .. 


doe 8“ a first suit for dower during the lifetime, j 
of the husband bar a second suit for balance, i 
8 A L 27=9 1 G 200=33 A 291. 

by sister, against the husband of 
the deceased for her share of inhi^utanoev 
under the Mohamadan I^aw in a 
alieging, iinpropex: possession by the sister’s) 
husband pux’porting to be on behalf of.- his 
minor daughter does not bar subsequent suit, 
for share of dower debt owing to the deceas- 
ed, joining minor daughter also ^as party to? 
the .suit. and claiming the daughter’s share, 
of the debt also on the ground qf her being 
in collusion with the father. A I’B 1924 All 
71;k46 All 452= 22 A L J 4B2 = L B 5 A B2h 

Civ.=79 I C 338.. 

— Per Lindsay, J. ( Kanhaiya Lai. J. 
co7itra ). Suit by an heir of a deceased Mohamr. 
madan lady for share of inheritance of certain 
mmmdari estate bars a subsequent suit 
against the lady’s husband for a share of' the 
dower due to the deceased. A I B 1922 All 
510=L B 3 A 587=70 1 C 817. 

(18) Suits to impeach alienation. 


barred by Ordcii2 11:2.40 A I2 J 469=17 1 
83BV«nor does a previous suit by plaintiif 
agafqst vendee. from : whose vendor plaintiff 
claimed to»ipeceed., and in whieh he also 
qpegedittet thf sale/was ficfliious, bar a suit 
against? defendant for a share of inlseritance. 

: AIK 1923 All 311=21 A L J 267=45 All 376= 

• ' L‘E*4 A m Giw.rtl I'C W§. 

'I ‘ n/i‘ A . ' ' ' 

-^Suit' for* ;^ar*titibu bfdnheriliu^*’ does*' 
liot bar a suit for Shard of ’property gifted by 
.ancestor. • 64! 4© I C 255. 

’ ~A suit' for declaration regarding a pror 
perty was^,ddcre§d* Subsequently the same' 
pVoperty was acquired by Goyernmdut' under 
the'Land Acquisition Act and the plaintiffs 
sued to recover their share of the compensa- 
tion amount. Held, that the latter suit was 
not barred by 0. IT; 2. r. A I B 1931 Oudh 
57=7 0 W N 1156=Iiid Bub (1931) Oudh 127= 
4 _ ■■■ idticii-. 

—One joint owner suing for her owui 
share does not affect the fight of the other. 

15 1X 833. 


— Bach alienation by the widow gives rise 
to a separate and distinct cause of action and 
a suit to impeach one is no bar under 0. II. 
r, 2 C P G, to a subsequent suit to impeach 
another alienation. A I B 1922 Oudh 171 = 8 

0 L J 535=3 U P L B (J C) 83=66 ! C 455. 

(18). Suits for maintenmee, 

■ -—Suit against putative father’s heirs for 
maintenance for an illegitimate son and his 
mother during their life-time decreed only 
till attainment of majority of the son and 
during lifetime of mother. Subsequent suit 
by son for maintenance after attaining majo- 
ritv was held not to be barred. A I B 1929 
Mad 545=56 M L J 673=29 L W 696=Ind Bui 
(1930) Mad 142=121 1C 126. 

( 20 ) Suits for share. 

— Although as a general rule a partition 
suit should embrace all the joint family pro- 
perties there is an exception in favour of 
property held jointly with strangers to the 
family w^ho have no interest in the family 
partition, and therefore cannot be made par- 
ties to the general suit for partition. 15 I C 

■ 214=15 OC 81; 

—Where two suits are brought against a 
Lamhardar by a co- sharer, one for her own 
share of the profits and the: other as assignee 
of another co-sharer,, the second suit jg not 


— Previous suit for wrongful conversion 
of goods does not bar subsequent f-uit to 
obtain payment of legacies, without any claim 
in respect of any of the goods to’which the 
previous suit related. . A 1 B 1925 P C 105r:52 
I A 214=(1925) M' W N 441=3 .Pat J. B. 208=29 
OWN 989=23 A IJ J 261=48 M L J 627=L B 
6 P C 82=48 M, 312=27 Bom L B, 823 (F C)=87 

I € 324, 

(21 ) Suit for specific performance^secotid 
suit for otheTi reUef ^ ■ 

-rrA. suit for specific performance of a 
contract for.sale bars a subsequent suit for 
recovery.. of money paid as part price : 8 M I J 
61; but not a subsequent suit for possession : 
1914 M W N 200=1 L W 147=15 M L T 103= 
22 I C *112 see to the same effect 6 A W N 1883; 
and 4 N L B 14; but see 22 M; 24 and 6 N I I 
^ 81. 

—A suit to compel defendant to execute 
a. registered conv^eyanee accoi^tiig to an 
agreement to sell does not bar .a Heeorid suit 
for possession. A- 1 E 1926 Bang 197 = 5 Bur 

- . ■ . L J llS.ir W IX 160 ; 

—A suit for an injunction and value of 
fodder taken away does not bar subsequent 
suit for a refund of money advanced and 
damages for breach of contract. 2 lah I i 

‘ ‘ ■ 6 ■ |©i 
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C. P. C. 1 (908 ) Of, 2, fule l^(ConUl} 

( IZ ) Splitting of claim. 

— U. iK not (»pu() to partiuH liy agreomeiit 
j«t«r M or l)y HdtiiiMHion to ovurrhio the rule 

wlttHnoof rogarUs 

4 P It M i l ' ^^>9. foil. 

4 1 U UI4 = 24,5 1» Ij It t<)|;5 _ [.jr, p ^ 

191,3 = 19 I C 981. 

iieo<l ii(»t combine in 
pill Hint all the oiu«esof aotiou which'he mav 

mi7 "a matter of the 

Huit. A 1 It 19,50 Mad 2(54 r Ind R«1 (1930) 

Mad955 = 127 I C (J9. 

—And whore iiurmissiou to withdraw a 
ciaun or h portion of it with liberty to bring 
f 8 43 of the ‘Civ. Pro. 

Oode, lh82 does not bar the fresh claim. 37 
F L B IMl, following 17 A S3. 

dies pending a suit and 
the plff. bniigH on record a wrong represon- 
tative and obtains a decree, a suit against the 
right represoutatiYe it not barred m there is 
no splitting of claims, 18 c W N 129 =19 0 
L J 19 = 211 C J97. 

— In I9(t.5, the plaintiff brought a suit 
against J to recover Es.187,38 and odd on 
account of arrears of revenue and cesses due 

proiwlies. _ In accordance with the terms of 
a cdmpronuse previously entered into J’s i 
brother li, who was the owner of the other j 
bait share of the property, was made a defeii- I 
<laiit in the suit, During the pendency of the ! 
suit. J. died, and a dispute aro.se between his i 
jvuiow aiid liis brother ( tiie two defendants 
m the present suit ) as to the possession of : 
the simie left bj J — The plaiiitiff got E the 
brother, .substituted stating that he did not I 
want a decree against the widow and obtained : 
a decree against E. alone. The -widow was • 
BUccesBtui in a smt brought by her against 111 
for possession of the half share of property 
left by her husband. Thereupon, the plaintiif 
brought the present suit for a declaration 

f Bs. : 

midS odd that the Court should hold that • 
the widow, ha ving been in possession of the i 
ptate was liable to pay the arrears covered ! 
t)y the decree in the suit of 1905, add for a i 
deciaratioii that *f he arrears were ’a charge I 
T I ^ Bahooana property. — i 

if^Jdr-^epthatS. 43 of C P C of 1882 ‘ks I 
not applicable to the suit 18 OWN 129 - 19 I" 
CLJ 19 = 211 C 397. 

mortgagee of a house in order to ‘ 

secure the payment of interest due under ! 
the mortgage, leased back the house to the ■ 
mortgagor by an mstrument of even date ‘ 
with the mortgage. ^The lease deed provided i 
tor the paymeut of interest in certain epeci- j 


C.p. C. (1908) Or. 2, t. ti Contd.). 

( 12 ) Splitting of claim-( C’oiM ) 

was a default 

^ year* con- 

avir+Hbi^’ entitled io 

TW « payment of the principal in 5 years. 

house not having been paid 
coverv nTr^ ““rtgagoe send for thif re- 
fZTJ f obtained a 

decree. Subsequently he brought a suit for 

that the subsequent suit was barred under O 
. -4. mortgagee instituted 

the prior suit, the cause of action forqiosse- 
»8ion of the houM by eviction of the mort- 
I gagor had undoubtedly accrued in his favour 
andRe couldjiOt be allowed to split the claim 
or the reliefs piecemeal. 140 I 0 181 = I R 

1932 A 607. 

lim+r+H ^ profits for particular year i.s 
instituted on a day on which cause of action 
forprofits of subsequent year arise.s, it iMi.st 
be^included in the suit instituted on that 
date A I R 1925 All 795 = L R r> A .371 Civ = 

88 I C 530, 

—A claim _foi niesno profits in respect of 
certain lauds IS maintainable in the absence 

VT¥,‘nli“o*4'^oS!®®'’®*‘y its possession. 
An ^ = 10 Pat 329 = 12 P L T 

j 40 = Ind Rul (1931 ) Pat 414 = 133 I C 766. 

—Under s. 77, Registration Act, relief 
caiinnot be coupled with any other claim such 

and mesne nrofitsi 
A I E 1924 Ctd 600 = B9 0 L J 4(b79 I C Sro*. 

—Certificate under s. 4, Public Demand 
Recovery Act should not be split up so as 
to issue more than one certificate with regard 
to single demand. AIR 1922 Cal 101 = 40 O 
1026 = 35 C L J 304 = 67 I C 375. 

—A Claim for money due based on the 
original loan or dealings can be combined with 
a claim tor the same money as. due under i 
pro-note. AIR 1924 Mad .520 = 44 Af L J 3(il 
= 17 M L W .374 = .32 M L T 118 = 72 I C ils! 

—A mortpge bond recited that the mort- 
gagor should pay the mortgagee ] of the 
produce for interest and in default, the 

mortgagee was fco obtain possession of tbe 
property : ,i/eZd, that this did not take awav 
the mortgagee s right to sue for arrears 
Where the .mortgagee -on default in 1897 sued 
for the arrears alone and again in 1909 sued 
for possession, ^and arrears : Held, that the 
f® J* P<^ssession was barred by 0 2 11 
aid, further, that the plainii.tf in the face of 
ms own denial of payments in the plnint 
cannot rely on the admissions of the detVn» 
dant as doing away with the l)ar or as creating 
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€/r;€.(l9iSj0r. 2 f. 2 (Com«£^) , 

( 12 ) Splitting of clalffl.—f ConddJ 

3 , new cause of action to sue : 4 P B 1914“243 
P L R 1913=145 P W R 1913= t9 I C Ml. 

—Where a minor's property was mortgaged 
by Ms mother first suit against mother alone 
for mortgage money does not bar a subse- 
quent suit against mother and son to enforce 
mortgage lien. 41 P R 1881; see to the same 
effect. 21 W212. 

— The mortgagee sued the mortgagor for 
recovery of rent of mortgaged property which 
the mortgagee had leased to the mortgagor. 
Subsequently he sued for recovery of mort- 
gage money which he had advanced to the 
mortgagor. Held, that the subsequent suit 
was not barred by B. 2 0. 2 of the 0. P. Code 
for the cause of action in the two suits was 
not the same. 102 P L R 1916 = 36 I C 209 = 

177 PW It 1918. 

( f J ) Miscellaneous Cases. 

—There is no limitation for certifying 
payment under 0. II i. 2 |B). 22 Boin L R 
1120=45 B 91=59 I CW. 

—Suits filed on the same day must be 
presumed to ha\e been presented /and admit- 
ted in the order in which their number 
appears in th<? register. A 1 R 1924 Rang. 

161=i E 682=2 Bur L J 218=78 f C 791. 

C. P. C.{l908) 0f. 2f. 1 

—The fijst two pui%igraphs are derived 
fron) the Rules of the Su{>renie Court, 1883, 
0. 18, r. i. This rule applies to H. C. and 
Pro. S. C. C, ^ i 

SrjHopm, ■ ■ i 

( 1 ) Applicability and scope. 

(2-3) Muitifarioiisiiess duty of appellate 
Court 

(4 5) Suits not held to be multifarious. 

(6-7) Suits held to be multifarious. 

( 8 ) Cause of action. 

( 9 ) Save as otherwise provided 
(10) Revision. 

( I ) .4ppHcability and Scope. 

—Under 0 2 rules 3 to 6 read together 
different causes of action against different 
defendants also can be joined. AIR 1926 
Sind 66=19 SLR ,395=90 I C 970 

—The rule presupposes several causes of 
action 10 P. R, 1919 = 49 I. C. 188. 

—Whether out of two suits filed simul- 
taneously, the subsequent one is barred under 
the rule, is to see if they could be filed as one 
without misjoinder. AIR 1924 Rang ,161=2 
Bur Jj d 218=1 R 682=78 I C 791. 


€. P. C. (1918) CIr. 2 r. 3 ( Conlel )*. 

I ( I ) Applicability mi Smpt---{Conki) 

—Per Page, J,— It in’ not competeiii for 
the Court to pass a joint decree against two 
defendants on separate cause of action agaiiiBi 
each. AIR 1927 Cal 93=27 Cr. L J 1195 = 97 

1C 955. 

, — But Court should allow persons seeking 
individual reliefs to join in same suit for 
identical investigation as the policy of the 
rules is to avoid needless expense where it 
can be done without injustice to anyone A 1 
E1928 €al92 = IWICIil. 

—Cause of action arising subsequent io 
suit — Relief on the strength of, if can be 
granted in exceplional cases see, (If 18) M W 

N 199=44 I C III.; 

-^Eanmum, J— Any party can olqect to 
the trial that it involves consideration of 
more than one cause of action between the 
same parties. A I R 1928 Mad 764=113 I C 885- 

—Appellate decree from a judgment con- 
solidating suits against several defendants 
does not affect cases or non-appealing defen- 
dants unless a specific direction to tlial effect 
is contained therein. A I E 1925 Cudh 732 = 

I 20 WH 894 = 91 fC 121. 

—0, 2, R, 3 must be read along with O. 1, 

: rr. 1 and 3 : 12 1 C 357 = 7 Nag L R f 3®. 

. — The rule combines in itself two princi- 

; pies laid down in Ors. 1 and 2 via. needless 
I multiplicity of suits and undesirable einba- 
i rrassment of trial : 41 I C 944 = 45 Cal 111 = 
i 2lCa!-WN 794=2ICalL J 158 

i —The Court may hold several trials even 
though the case falls under 0. 2. r. 3. 41 J C 
944=45 Cal 111 = 21 Cal W N 794 = 27 Cal L J 

158. 

( 2 3 ) Multlfariousness : duty of appellate Court. 

i —Appellate Court will entertain a plea of 
i misjoinder as a successful ground for reversal 
i of decree or remand only if it affects the 
1 merits of the case or jurisdiction of tlio 
; Court. 17 C W N 128 = IS I C 117; see also 36 
1 I A 103 = 3 1 C= 282=6 A L J 667 = 13 C W H 
920=19 M L J 548 = 38 C 780 P C; and 6 I C 15' 

= 34 M 55. 

( 4-5 ) Saits not held to be miiltifafious 

—Similarly in a suit lor posssesslon on 
■: the ground that the defendant wrongful I v 

encroached upon the dispuied land, one of 
the plaintiffs was a purchaser from the cn- 
sharer of the other plaintiff. Held, that the 
sent was not open to the olijeetion of mis- 
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C. P. C. 0908 ) Or. 2, r. J (Co«t,C 

(CS) Saits not iielil to be multifarious-(Cy««24; 
•ioiiiduK.f partiiaor chh.sok of aoliuii. 16 i C j 

iiotum it giie.-.! him a .Vasi^ iif udi 

hrs*t»L.iv„. ii,., * . the person 




ww 


C^P-C ( l908 ) 0r.2,r,3(Co«td) 

(<-5) Suits not held to be maltifarious-(C’o«id) 

Sc’p.SseSS »,‘ .“"t' 

«i”{Uiisi *1 ^ t^onibine iu oij6 suit 

H.sZwdim/tt thf action aad 
-uses 

f ;SS cisS 

100 P E‘ 1015 r 32 f C 40 ^189^ 

1915, 


ThT-'; • 


llltr ilia v-IaKt- I...X . » 


*h« ,. 'i accepted as a comnlet 


prmrthatir r^^T^®®"*^' debtor ca, 

„ ov jion nf if as a complet 

S? whUeS'sfmdf it 'vii 

I toaiiaWion y^ttSdiCTi^t^ 

p,,{- , . I the nccopiancc of theTitf 


;S.::.=K f?LsiS ™ ;i : 

vi'ijtior person, eauso of action for ongma 

m.mt Kaviim r< b.dM; f ""' ^'*“'"'1^^ aiiiemi- negotiable instrnmcmi ll-t! w H“st*‘tuped 


f.o iMirchase b, ■ , , ;, :;‘'p"‘?f;:',;'; I'Hor 

I" '» I If I or «) Vi r n „ ,d " ’"’t''PPosod 

^ K 1020 Honi of - Wnf ”r A 

Jt'd'(1^2fl)B,Z214 = imc"2M' 

i—t fjdi t>.).5_.j,t c Jj J ;{(;f)_jj [ Q 2^4 

!-J l=16ic84. - 

m, . 18 I C 852. 

he basis o7 two 


with a claim on 

. ■ . B 7=14 I C 599. 

—A plaintiff ooiild join a chhn fr.. 
-snare <,ff profits as t>o for a 

arrears wit b a claim for 

I suit. 8. 108 of the Oiidli f ^ 

' oontain anything wW n®* "«t 

unite in the same suit nt r-^'d'A could 
action. 22 O C 183 - pff t r '®“«es of 

IwSnlAoSet^i 

T., «1C24J. 

defis who 'Tre cLshSrJ'^ *7? P'tF and 

brought two suits for rent ancf 7 h." 

decrees jointly against them Thp'''d^ " 
were executed 4iva 4.^ decrei 

sale. ThrplSd \t up 


FiSi SIS : 

W I I .y 
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C. P. C. (IMS) Of. 2. r. 3 ( Cotiid ). ' i C. P. C. f ifiS)'Clr. J, r. 3 { Conid ) 

(1-5) Soils ii 0 t field to be moltlfaHous-CCW^i) ; (4-5) Suits not held to be 


a salt t!or possession by inheritance j 
the plaintiff can in one suit attack geverel | 
alienations made at different times in respect ; 
of various portions by a deceased owner in - 
favour of different persons. There is no mis* 1 
joinder of parties or causes of action ^ inclu- 1 
’ding all the alienees in one suit. 10 I C 48=167 i 
PLBmi=l20PWEI9n ' 

—The heir of a deceased agriculturist 
alienor of ancestral property can attack all 
alienees in one suit for possession as his right 
to sue for possession accrues when succes- 
sion opens on the death of the alienor. 9 I C i 
588=76 P L B 1911=73 P W R 1911. 

— Where a person sues for a decree decla- 
ratory of his right to a half share in a cultiva- 
tory holding lie is also entitled to ask for 
mesne profits, and it is open to the Court in i 
granting a declaratory decree to also decree 
mesne profits. 17 A L J 993 = .52 I 0 649 = 42 
AlU)4=i U P B B (H. C.) 129. 

—Claim for two reliefs— Eight to one 
proved and to tlic other not proved— Bight 
of plff of a decree for the relief to which he 
was entitled. 2 Pat L J 15=38 ! C 545. 

—Joinder of Causes of action —Belief 
only ancillary to principal relief— No mis- 
joinder ‘ 28 M L J 669=24 I C 5 1 9. 

— Cl. U slmuld be construed, as far as 
possible, consistently with the provisions of 
rr. 3 and 4 of O. II under which several causes 
of action arising within the High Courtis 
jurisdiction can b j joined together without ; 
leave of Court A 1 B 1929 Bom 101)=3l ' 

h B 7=53 Bom 251=TikI Bui (1929) Bom 392 = 1 

117 1C 424. 1 

— Although several causes xu respect of i 
separate holdings can be joined in one suit | 
against the same defendant, Court can pass 
distributive decrees and orders in respect of 
the separate holdings. A I E 1929 P C 171=33 I 
G W N 822=56 1 A 238=57 M L J 132=30 L W 
310=10 P L T 829 = Ind Bui (1929) P C 322 
(P C)=!!91C 618. 

— Two sets of defendams against whom 
relief is claimed in the alternative may be 
joined in the same action and such a suit is 
not bad for iuultifariousness. AIR 1933 All 

458. 

—Alternative claim for specific perfor- 
mance can be tried in a suit for rescission of 
contract and return of earnest money, A I B 
1924 Pat 280 = (1923) Pat 357=5 P L T 49 = 2 
Pat L B 82 = 75 I C 433. 

—A claim for possession can be included 
with a claim for Sp. performance of a contract 
for sale of immoveable property against the 
vendor but a claim for possession against the 
usufructuary mortgagee of the vendor cannot 
be joined. When so joined the suit ought 



not to be dismissed for miHjoiiulor biii so 
much of the suit as asked for Sp. performanre* 
must be allowed to lie proceeded with. 

1 M W N 77 = II I C 237. 

— In a suit for partnership awiounts, rejief 
regarding a certain item can be claimed against 
only one of the defendants. AIK 1924 Fat 
65 = 1923 Fat. 276 = 2 Pat h R 132 C;iv=76 I C 

95(1. 

— Joinder of causes of action— Huit for a 
declaration that sale of partnership is voi<l, 
and for recovery of ftssets from stranger 
purchasers— Aceoimi from other partners if 
can be claimed in the same .suit see 27 I C 344. 

— Suit by partner for mo!ieys due to him 
under the partnershi|) deed— claim by same 
partner as creditor of the firm included in 
suit— parties same— causes of action different 
see AIR 1933 L 297. 

—A. pre-empior cun bring a ningle suit 
against the vendee in respect t>f all the sales 
taken by the latter, impleading variou.s ven- 
dors as pro for mi defendants. A I B 1924 
Lah 156 = 6 Lah h J 349 = 82 I C 605. 

— Three agreements to refer iu arbitratiori 
-Same tranHactioii-Different causes of aciio!!, 
joinder of. see. 9 I C 655. 

( 6-7 ) Suits held to be multifarious. 

— Re.iUp, J. — O f.l r 3 does not help a 
mortgagor or mortgagee defendant to .set up 
a paramount title even in a capacity differenl 
from that of mortgagor or mortgagee. A I li 
1928 Mad 764 = 1 13 I C 865. 

— The ‘‘ series of acts or transactions 
referred in the rule, must be the same A I K I 

1920 Sind 66 =T9 S L' E 395 = 90 I • 

—Where plaintiff No. 1 claim was leased ] 

upon an agreement with the defendants and 
that of plaintiff No 2 upoxj his purchase 
j from some of the defendants as the tw<j 
i plaintiffs wei’e not jointly ifiterested fifsd 
I there was no common question of law or j 

; fact nor was there the .same act of transac - ^ 

i tion or series of acts or transactions, joinder 1 

I of the two plaintiffs and causes of 'aciioTi i 

I was not authoriaed by any law or priutd|>lc. ^ 

i Plaintiff No. 2 agreeing to forego his Irde- 
I rest if plaintiff _No. 1 succeeded in pro\ing ■ 

J his agreement did not warrant jointing (wo 
dissimilar claims. A I B 1923 Pat 41 Irfj I C i 

1 7i, T 

— Several persons, who had separa- 
tely contracted to supply cotton jointly ' 

suing to recover the price from the wmm 
defendani (jaunot be said to be jointly in* 
j terested within the meaning of the rule." A I 
I B 1925 Bom 342=27 Bom h R 472=87 I C 431 . 
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C. P. C. ( 1908 ) Of. I, r. 3 
( 4-7 ) SuiCs held l« be mnltifarious~(6WW; 

--A suit ajfaiiiHt idaintifiV cashier for 
■■weouuls and acfaiLt 
T’ ’ ■'1'^ i’cspoiiHil.Ie for their loss 
t il, It may I'O f'und ocoasioiied liy casliier is 

iiad for multifarimisiiesH. A I R lH'il Oal 511 

I., • .-.r, .. . =7110 324, 

-I huiitill .s suit involving his one vapacity 
<d f/ii'.liau lor one property and another tier- ' 

tTAied ar'i W I!'‘VP«''ties Khmdd be I 

tic.i,t(,d as two smts which should he tried ' 
i-eparately. A I R 1928 Cai 199 : 




, '."‘dor C P c S 92 Stranirers fo I 

foT If I? r "“i against, added fo claim I 

which Court is competent to decree i 
n SI ch a suit cnfaib clear misjoinder both of ' 
t.kRitV‘*!'^ fanaes of action, and unless the i 

* (1. 10 B .i42rl 40 I C ,117 = I R 19, ^12 R 231= A 
... I R 1932 8 132 (135). ' 

--It IS iirit permi.ssihle fora plaintifl^ to 

in the name litigation several suits 

-A single suit to 
tjut different tenants holding different 
parcels ot land is bad for misjoinder. Where 
however the plaintiff .adopts the procedure 

viZ'T*!*'*’ n.so rf 
■< dnw w’ irregularity of his pro- 

I eduie has given relevance to. 4.3 Mad 567=.38 

ff = 18 A L *T 7fl7 r 27 M L' T 109 - 

II fd W Bom L li 578 r M W N 

01 = 47 I A 70 r 56 f C 1 17. ( P C ) 

—1 Chi appeal from 24 M h J 571 ]. 

r 4,4 i>J an heir for a share in an 

estate ali tfie persons in possession of diffe- 
rent portions of the estate cannot be joined 

drtl fVt?"’®”''* PO®«S-iion by 

MI tuc of the same transaction or the same 
senes of transactions within the meaning of 
0 1 R ,3 of the C P Code. Under 0 2 R 3 a 
plff ciinnot join in the same suit seieral causes 
of .action against several defts. unlisrthe 
defU are all .lointly inicrested in each separ- 
ate cause of action. 12 Bur L T 103=52 I C 927 


C.P.C.(I908) 0r.2,r.3(6Wd). 

( 8 ) Cause of action | (Contd) 

t’hat u not enough where 

the plaint alleges the facts necess.ary to make 

sswnv‘'Tt®,‘!ft ”0*= 'leee^ 

• 4 ? 4 ^ what are the material 

without which the plaintiff must fail ” 34 

Bom L R 14IO(r4I4-5). 

—The determination of cause of icfm,, 
has no relation whatever to the defence hui 
refers to the grounds set up in the plaint. 33 

the same cause of 
action but moulded into a different shape bv 
the ingenuity of pleaders is barred (1916)^ 

M W N 171. 

..f „T/- uon existence of cau.se 

of action when to be taken-C.anse of action 
when superseded see. 2 P L R 1911 = q'ind 
Uas 38,5=28 P W R 1911. 

n ^‘“tton must be comulele at 

the date of the iustitutio,, of a Zit and 
cannoc be completed either by the XL? nr 
by the written siatement or .any other Xa 
ding in the suit. 

—A cause of action must bo antecedent 
to the institution of a suit and cannot .arise 
from the pleadings themselves. 4 Pat L .1 

.387=52 I C 231. 

fi, of action must arise before 

the suit. Ihus a decree for ejectment of a 

ofTsnAi'”' II’® A?""'* forfeitiire, by deMat 
of landlord s title cannot be passed if there 
was no such den al before the insti n io, of 
the suit even B.ough there was a dS of 
title in suit itself. 42 JI 589, followed 
Ind Rul (19311 Lah 10.38=134 I C 1038] 


( 8 ) Cause of action. 

—Cases relating io me.auing etc of the 
term cause of action have been .Mready dealt 
with under B. 15, s. 20 .and 0. 2, r. 2 The 
following may also be noied. A “ cause of 
action ’ may con.si.st of a .single fact or of an 
assemblage ol facts which it is essential for 
the plaintiff to prove in order to support hil 
claim against the defendant about the suL-ect- 
matter in dispute. 19.32 A L J 303 - iVt r 
269=A I R 1932 A 487=1 R Lli A m = A L 

R 1932 A 525. 

--The term “ c.ause of action ” in other 
words IS a comprehensive term including all 
1ho..-e ayerraemts which are necessary in order 
to entitle a plaintiff to maintain an Lotion 


.. — by reversioner to declare widow’s 
alienation, bad-Withdrawal on death of 
widow— Second suit for possession— No bar— 
iJiffereiit cau.se of action. See 39 Mad, 987 

i , — Ak^ence of cause of action death of 
i defendant additon of intermeddler of the 
estate ,as a legal representative — how far 
I allowable see ALE 1933 C 1.53 = 50 C L T 
wi. .. 228 = AIR 1933 C 314 

j —Where the promissory note is not dulv 
and therefore inadmissible in evide- 

! fo? * ’®’® f l’° cause of action 

for the Money but apart from the note as the 
I time and the execution of the note were 
j simultaneous and formed part of the same 
transaction. 38 M 660 = 26 M L J 19 - 14 u? 

LT620 = (1914)MWN58 = mTc864 

I —Or when suit on pro-note is dismissed 

see 27 M L J 728. 

' absolute— Failure- 

place of tlaTTinifiealion. pee 24 f f 571 
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C. P. £. (1908) Or 2, r. 3 ( Qo7itd ) 

( 8 ) Cause of action— •( G 07 M} 

—Contract to pay the debt of the prom 
isee due to a third person— Proof of damage, 
if necessary see 38 Mad 791. 

—One cause of action cannot come iiito 
existence by instalments on different dates— 

P W B I9i0=:7 Ind, Cas. 505=2 U P I R S910. 

— So also where a cause of action merges 
in judgment the remedy is by way of execu- 
tion not a fresh suit : 34 M L J 167 = 44 ! C 

' 110 , 

—And a cause of action is not prolonged 
by transfer of title, 24 I C 216 see also 21 C L 
J I57; and 20 C L J 107. 

— A mere attachment is a ' Sufficient in- 
vasion of a person’s right to give him a cause 
of action. 9 I C 663. 

— Separate invasions of plaintiff’s rights 
constitute distinct causes of action, 12 P W B 
1910= 5 Ind Gas. 835 = 59 P L R 1910. 

— Allegation that defendant instigated 
karna van to bring false suit and get decree, 
and that payment of decree, was unjustly 
made is not a legal, cause of action and amen- 
dment cannot be allowed to change course of 
action. 2\\C 935. 

—As to the effect of misjoinder of causes 
of action see. 19 C L J 3(6. 

—A Hindu widow cannot join claim for 
maintenance with claim for stridhan jewels 
38 Bom 120. Plff. cannot add to or enlarge 
his reliefs in view of later events. (6 M L T 

244. 

—In a suit for contribution the cause of 
action arises from the time when the joint 
debt was discharged by the plff. 22 I C 263, 

—A vatandar Joshi is entitled to sue for 
the recovery of fees paid by his yapnaii to a 
usurper of the functions of the JoM. Both 
the yajman and tlie intruder are jointly anil 
severally liable to the Joshi for the amount 
of his fees. An action lies not only against 
a person who breaks a contract but also 
against any one who wilfully and with notice 
procures a breach of the contract to the det- 
riment of the plaintiff. 17 I C (38; 8 N I R (33. 

—When goods are bailed or pledged it is 
an implied contract that they will be re- 
turned on demand. When such a demand is 
made and refused there is a breach of con- 
tract as well as the unlawful withholding cf 
goods and the owner may sue in contract or 
torts, the cause of action for which arises on 
refusal to deliver the goods. 17 A L J 888= 

55 I C 45. 

—Highway— Bight to go in possession— 
Threat of obstruction— No proof of damage 
—Suit for injunction, maintainability of— 
Order under S. 144 Cr. P, Code— Cause of 
action to aggrieved party, see. 36 M C J 79 

(PB). 


C. P. C. (1908) 0r. 2 r. 

( 8 ) Cause of action— f j 

i —Obstruction to highway— Suit, by pri- 
. . vate person— Special damage necessary See 

25 1C mt 

—Suit for injunction, High way, opening 
of door into— Special -'tiamage— Owners of 
soil See • 179 P I i If 14. 

—Suit against Govt, for Property for- 
feited under Ss, 523 and 524 of the Cr. F, 
Code See 1 7 Bom L R 979. Suit for damages 
for abuse of process See 39 Mad 952. 

— The suit land was entered in the Be ve- 
nue I’ecords as joint and when partition pro- 
ceedings were, started by a recorded sharer 
plaintiff was referred to a Givi! Court ■ and 
he filed a suit for a declaration of his sole, 
ownership. Ileld^ that the cause of action 
arose when partition proceedings were stiarted 
notwithstanding the entry in the reveinui 
record.s, Held, that where a joint suit was 
withdrawn with liberty to bring a new suit, 
separate suits by the several plaintiffs were 
not barred, 163 P L B 1014 =09 P W B 1914 

■=2JIC45S. 

—Decision of Be venue (’oiirt that defen- 
dant was not a tenant of a particular class— 
Later decision that they were not under- 
proprietors— Suit for declaration against 
under-proprietors— Accrual of cause of action 
See , 21 1C 211. 

— Where there was an entry in the name 
of a wrong person in settlement proceedings 
and the settlement officer refused to correct 
if on the application of the rightful ownarkM 
that the cause of action was the refusal of 
the settlement officer to correct the entry 
in the absence of anything to show that the 
i title of plff. was denied earlier. 22 I C 668. 

—Order for maintenance of illegitimate 
son— Declaratory suit denying paternity. See 

17 OC 111. 

—Suit for declaration of right of ease- 
ment— Suit against servierit owners. See 

I9C WN fill. 

—Declaratory suit for title Knowledge 
of denial of title— Subsequent acts— Prasli 
cause of action See (1914). M W M 197, 

—Where a Hindu sues to recover the loss 
alleged to have been sustained by his acting 
on certain misrepresentations made by the 
defendant the cause of action would survive* 
on the death of the plaintiff, to his heir. II M 
L T 240= 14 I C 4tl. 

— Mahomedan heirs -Right to shares not 
joint for purposes of Limitation. .SVe 36 M L 
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C. P. C. ( 1908 ) Or. 2, r. 3 

‘ ( 9 ) Save as otherwise provided 

4 ^ Sound in O. 2, rr. 

A 1 R 1925 Pat 67<i and 29 A 18; and A i R 1924 

(10) Revision. ^ ”®’ 

1 ^OOM W-I? M see A I E 
IH-2M 332-45 M |f4; and 69 I C 966; and 46 M 

'■ ; \ j__- ' 186. 

I, C.p. C. (IOOSJOHOERII, RULEIV 

Synopsis, 

( 1 ) Scope of tile rule, ■ ” ' ■ ' * 

(a-b) Claims based on the same cause 
Of action. > . • 

■ ' ^ Sei?e mortgage- j 

{ d ) Misjoiiider of «maes of action I 
( e.) Partqeiwhip; ■ » ,| 

. f ) Question of title. 

»(;2 ) lieave^ given; i 

( il ) Spe^fie performance. I 

( I ) Scope of the role, . I 

— (a-h) Claims based on the same cause of 

P rule (a). C P 

C 18W avere 18 nothing irregular in awkine 
to recover in one suit immoveable and - 
moveable property it the cause of action is 
the i#aiOe in resect of both. ■ L R 31 1 A 10.' 

^ —Suit for recovery of immoveabie pro- 
perty, rente,- royalties is governed by 0. 2, r. 

4 CO as tbe.c^ of action for both claims is 
the same 69 I A 331 = 59 0 1399 r 36 C W N‘ 
1046C63 M L J 196=34 B L R ll? = I R Ya32 
.FC 263=9 0 W.N 691=138 I C L I 

‘ Qi M W N 921=1932 A L J 

. 659 =. A I R 1932 P C 21'6 = A 

n TIT? A ,1 liR 1932 PC 384 (PC). 

, 4 does not bar joinder in an 

admiraBtration-suit claim in respect of the 
{^tnersbip with that for recovery of immove- 
able prpwrty base^d . on the same cause of 
action. A I R 1927 Bom , 470 = 61 B 800 - 29- 
Bom L R 937 = 104 I C 764. | , 

—0 II, r. 4 ( 0 ) doCT' not bar a suit to j 
reTOvw m.oveable and immoveable property 
'if the cause Of -action is the same in both 146 
P W R 1913 = 19 I C 981 =24.“! L R 19l£ I , 
207 P W E 1913 r 4 p 8 1^(4 ( 

“( <= i Cirifflto^reteiBortgage-decree;— 
Claim to immoveable property or to obtain a 
decterafe^ of title to it does not' include a 
• claim to share in mortgage deereO. 15 C L J' 

*1 . . A , 258=121 C 684. i 

“(dJ ^ causes ef action j 

■ i/laans based on d^erent oaases of action < 
cannot be joined in one suit. 13 Bom L R 268 i 


c P. C. (1908) Or. 2, r. 4 f Cdneld ) 

(1 ) Scope of the rule— (£7o«rfd/ ■ ^ 

partril»n;T,*nl!''®'^**'**’ :-^Suit for accounts of 
' deceased and executor 

i ordinarily with 

iner, “dministration. Other par 

- Rrfm An? “ m ^ I K 1927 

llom_410 _ 51 B 800 = 29 Bom L E 937 = 104 

'10764. 

- K of title ;-It is generally 

^venient in mortgage suit to decide ques 
ofl>ersons iu posse- 
t'c!®. possession of a 

1924 F at 613 r 3 Pat 244 r 5' P L T " 573 r 7g 

* ■' . ■ ■ . .. icgss. 

.( 2 ) Leave |fi¥e«. 

—Leave of the Court may uot be expressed 
j MUtmay from its acquiescence. 

I A in 1924 Fat 613 r 3 Fat 244 z 5 P L T 
i > 573 r 78 I C 885. 

i 4 .» MulUc t/.— Joioder of causes of 
action when allowed-Causes of action loined 

i ^ ^ode if alterna- 

; tivo and based on mconsistent titles should 
iaeonsistont facts. A I B 
i 1925 Fat 674 r 7 P L T 82 r 1925 Pat 294 r 89 

I ■ . ^ ic:814. 

I ( 1 ) specific performance. 

— feuit for spedfie performance -of con- 
tract ot sale and recovery of possession of 
j property is maintainable if the contract 
I a covenant to deliver possession. 34 

I B L R 1322 =: 140 I C 730 = A T E 1932 B 505 
j =A L R 1932 B 1241. 

(4 ) Suit fo establish title. 

, ’—In a suit by plaintiffs represen tins a 
community, for declaration of title to a tcin- 
pie, personal claim for damages cannot be 
■ fiMLj ys 

ORDER !L ROLE V. 

Synopms, 

( 1 ) Scope of the rule : — 

(a-b) Flection of relief claimed. 

( c ) Joinder of claims. 

( d ) Partnership. 

( 2 ) Attachment of money due to judgment- 
debtor as executor. 

, ( I ) Scope of the role. 

— (a-y Election of relief claimed: -Where 

ma ^it for construction of will and admini- 
stration of estate, personal claim against 
executor IS joined it is^ unnecessary to put 
the plaintiff to hi.s elepfinn v.=ic-v.rtrt4- ,.,4? ii. . 
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C. P. C C I«lp80^flr. '1 r^H^nMd)r- . . ' v j 

( I ) Scope:Of:ifierdlt- — -^iBoncld) ■ ■! 

■ —(c) •J0llider:'of claims Claim .^against 
Cixecntor as such . can- be - joined with, claim 
agaiii s t h i m : per so rially^jf they ;ar5 se in ref ere* 
nee to estate in respect of wdiich the defen- 
'daiit is executor. 21 C W N..9B9 - 41 1 C 615. 

■ d ) Partnership Suit asked for dis' 
Solution of partnership and its account and 
for -another account betweehplaintiff^s father 
and defendants to which former was entitled 
as administrator, does liot coatraTene 0; 11, 
r. 5. A Hi 1922 Mad 4S6 = ItlL W 175r(1922) 

- •• 'M; W.W453'-.r'43;MiL;tf •‘218x l',C:966. 

( 2 ) Attachment of money due to jadgraent- 
dehtor as executor. 

•—0. 2, R. 5 disallows attachment of money 
in the hands of an executor as such in execu- 
tion of a decree against him personally. 9 
Bur L T 226 r 38 I C 563. 

. ORDER !!, RULE VI— YIL 
Syyiopsh, 

( 1 ) Scope of the rules, 6 and 7, 

( 2 ) Appeal. 

( 3 ) Effect of erroneous frame of Biilt, 

( 4 ) Misjoiiider of Causes of action, 

( 5 ) Waiver of objection; 

( I ) Scope of thertiits6 and 7. 

' —0. 2; ccniemplates a case where the 
causes of action joined in the same suit are 
essentially of different: character and is not 
applicable to cases where the facts alleged in 
.-the- plaint arise out of facts that are common 
to both the causes of action. . 36 f G: 29. 

—0. II, r. 6, does not apply to rent suits 
under the -Agra Tenancy Act. A I Ei924 
All 720 = 22 A L J 945=79 1 C 560 


C. P. C. (1908) fir.' I, f;..4-7 ( donM ). ■ , 

( 3--) -'Effecir.ul'efrciieoas frame ofStiit. 

• • 4-A‘smi for -act^dints as‘ if on a iu<>rigage 
against the piirclraser of the ediiitv of redo- 
mption from llioir. mother, 'wasdilo Imt tlm-y 
failed to sh<»w that the sale deed was <miside 
the powers of the motln*’r; Ileiti, thaf the 
suit for accouni.H was not maiidainalde us 
fiuehdxieause, if the plaintiffs Innl attempted 
.Ib Vhow thah Uie-Endlmr had power Id 
effect the sale, the defendants could have 
raised i}n^ plea <*f extreme necessitv. 13 Bom 
h E 56 F C; 1^< Bcun h E li\% > relied on Ind 
Bill (1931) Eoni 478=33 Bbm 'L E 6(»3=i34 I C 

366. 

( 4) Misjoinder of causes of actioi. 

• —Issues on causes of action misjoined but 
; iioticed at a late stage, should not he struck 

out blit tried separaiedy, if ombarrussing. A 
1 R 1928’'Mad 764=113 I C 865. 

(5 ) Waiver of 'action. ’; ■ 

— Objection if not takem when ’ the party 
xvas taken out of the list of deft, will he 
deemed to be widoxv 9 S L R 1 1 = 30 I C 24. 

— Misjoinder if liot objected' In first Cknirt 
xyill be deemed to hav^^ been waived. A 1 It 
, 1921' Cal:36a= 33 € I. J 31^ = 631.1: iij. 

. —Objection on .the ground of inisjoiruler 
■cd.' parties, and of {*auses of aeii-oii, if not 
pressed further sf) that case is elo.ied without 
issue thereon. A -1 11 1928” Lah 2B9 s: 10 Lah 
LJ 40 =108 I C52. Bee also fd B HOP = 29 
■Bom f/*ir.937‘= 104 I 0 764 = A f R 1927 Bum 
■/*. . ; ■ 470. 

.,.r-Objection, if ‘ jiot taken in the trial 
Court, would not l.>e allowed whejn Hie suit 
. fails on inerits. A I E 1931 Pal 61=11 P B T 
•m f 'Ind B;uI:( 1931,) 161= KB Fat .234 = 

J 30 f C 2 57, M is jb iuder of partie.s- Pisniissal 
'of Suit. Second appejil.^ Bee ‘ 10 C I j il6. 


■—Joinder of separate purchasers of 
dehuiier property from i fiebaU as defendants 
to a suit against shebait for removal from 
office is not bad. A I R 1928 Gal 514 = 112 

iC 649. 

—Objection to joinder of. causes of action 
taken for the first time; in- second appeal 
was rlisaliowed. . . 401 C 462. 

— Objection to- misjoinder ■ of causes of 
action must be taken at the earliest possible 
opportunity.. 34 B L B 1322=140 I C 730rA 
IB 1932B 595=A I R 1932 B. 1241. 


■ OE ntm III :2 

.. Eeco^nizeA A(jmU tml Pkudevs^ ' 


i . —The .w<!>r(3a . “ appearing, applying, t.r 
.acting." have . been. isuhstitufed for. the words 
.“duly appointed to.af:t*’ by. the. Aua'iidnu-iil 
..Aot;Ofrl926.. . .. 

.1 ; ■? ■* . . r.Sftnopfiia 

j'b't; ).nBcope of ■;the rule*' j , 

. . - (a-b) CioneraL • _ ■ 

' ( c ) Per.soual ■nppearaneo when to ite 

. ■ '/directed. 



-21 Appellate Court should not. interfere 
yi^ith trial Courts discretion under the rule. 

AIR 1924 Lah 156=73 I C 892! 
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(3- 4) AppeanuNje. ■ ,.■• 

( 5 ) Ailoriiey. 

nf agent flui,y appointed. 
{i.ni^ t4>fjgef|wence of ricniruppeu ranee in per- 
Hon of a' party as Witness; of liis oupb« 

- / neni • 

^ruJ Verifieatitoi. 

(10) . ?ak|iiiitnansiili. . • 

' - '( I ) Scope of file Rule. , 

. :~lMov Kraiiiwl' by 

f'vfX fA ^5’=^’ '■'^•.W.N a7(! 5 24 Bftm 

M 7.iit = 41 M L .J 1145 = U L W 244r{lf)21) M 

': . - ■ . . ■• W'.lf652=7y.i C 2SI. 

,, f apfioarauce -wheti to ■(/(, 

d/rficted iti imjH’oper to dtj-eot' {^etisoma 

appar,^,rK;p^ of a parly to be examined as a 
(fppoiient luider this rule. 27 

M I..T r7t=(ro2n).ivj W ffaii = irr. W289= 

' ' ■■ 55V£:n5: 

— ISat \vh(;rc jjropvr. tla: i'lu-l'y ' refuiiiuc 
to .wpuitr thouKli ,<iirf<;ti!if imder' tliis'' rule 
Iho. .^ourt. may declare subli purty cxparte 
wen thouub be b;w uiii'ai'ed ii pleader who is i 
prepared III appear for him: 41 10 719=41 ' 
in ZaS. hoc also under heading (3) infra. i 

conneetiou it is neeessai'v to i 
distiugmsh 0..ly, r 4 from the present rule, ' 
for w^jeh »eu... ' A 1 R 1926 Notes 175. | 

' '™l ' d ) Suit hi/-. ncH frieittl ou behalf of 
"!W2'’ H mUtake wheMher dtanti- ' 

s<»<mf.;~hnd by •■ne.vt friend ou behalf, of. 

major by bonji fide mistake oannoi be dis- - 
iniSHed A I I'i 19Hl AM 507= 19:-)1) A |j J 777- i 
. Ind KnI (1931) All 794=134 I C 26 {V B)T i 


C. p. C.(l908) Of.J r. l( Cu«<d > 
( 3-4 ) Appearancer-,''C'p«tdj! 


. .-tpieu a party is 

uerauit ol appearance ; 


present ..there- •ii 7 i'..no 
8 -A L .1-839 rrlQ -I <j 

' ^ ''a' ■■■ ■■■ ^ ■ -003=33 A 6 t#;. 

for merely 

loh N ® ^ ■'‘i 3 G 2fc8 =A I k 

1924 N 26 see also 1917 AI W K 241=4(1 1 C 223 

—But mere preseueo of a party in the' 

ranee 3f ho does not attend to the call ; 13 
4 . ’ , Mom L B 1222 = 12 I C 903 

--As to the elfect of the alisencc of -1 
plea,der engaged by the party who is present 
^’Q 0 under sub-heading (b) bei<nv. A niaintifl* 

. 46 xl L J 4t>2 = 46 I C 390 = 4.0 a <?oa 


„ ■■’ ■ { 2.) ..Appeal OT revisiun , j 

. —Memorandum of appeal uiiaccompanied | 
by vakalalminm is not bad and it can be 
take!! 4.>o file. A T B; 1926 Bom 33(>r2H U h B, ' 
538=95 I C 266; bni,.sce 5^ 1 C 271. i 
'"“And aji appe.'d preseidtjd li}' a pieadc]’ 
who W!is not authonVmd, is validly presented ' 
u the power of attorfiey is subsequcmtly 
Hignecrby the [arty or Ids agent. 55 I C 290- > 
\ , 2 U F I R n. . 

—But a memorandum of appeal piaaiented 
by im unanihori'/.ed person is no appeal at all 
and the Court may reject ii for that obvicHis 
defttii A f n 1930 All II2=(1930) A .B J 394 I 
. = [ltd Bui fl93U) AM 162=121 I C 546. 

( 3-4 ) Appearance. ' ' . , . i 

. (..a.) : F.ersoiial Appearance r—M'he .rough'- 

test as to whether a defte has appeared is to 
wee whether he has complied with the require- 
ments of O. fj, r. } ami of the summons in 
form 1 of Hch. B. 18 0 W N" 775 = 19 C B J 
535 = 23 I C 769 = 41 C 956. 


for a’ll ; 16 xl L J 462 = 46 I C 390 = 40 a 59(1 

<' b ) Appearance hy pleader A mrii 
appearmg : through a plemier is 

line . .J 1 at B -63 =.103 I G 71 1 = 6 Fat 
-r ootAvithstanding phyi^B 
..ai disabjihty of such pleader lo argue : *9.df Q 

' '-A "v: ^ ■- :/ 

But mere presence of such pleaden i.s: 
••ly W N 73(1 = ,35 I C 8ir=*b| 
( e.lhO'p A h.R 192a Outili 549; Im .should hnve 
been intended to- ., appear for the party and 
duly instructed by such f)arty • S'-* 1 O i’(i 7 - a 
I R 024M 842;25^Bom L K 1222^%^ ' hi 
= A R 1924 B 139; 110 I C 377 = A 1 192 S w 
831 ; 74 I C 94} = 1923 P H; C C 175 1 A Vr 
1923. Fat 5201 though mere instruef-km to 

I ^ ^ 57;. see also 3 8 B H 208-6 

f ^ (overruib graic 
529 ); and 17 M L J 225 = 30 M 274* and 1 1I T 

0 IW = A I R 1928 A 760; and i C L J 76 N- and 
.4 1 C (.93 = 1 Pat L It 28! = A I R 1 921 ’ PVt 

•y|«fya-Ai 

14 0 L J (W3 = 13 I C 374 ); but wliere a jLrty 

went to tctidi the senior pleader and the' 
.liinior pleader applied for time, hold, timre 
w;m no default of apx)earance ; 119 T G 15~ 

1929 ALJ 1183 = Ann929 A8IK 

—And there is also snhicient ‘‘appearance” 
vvifchin the meamrig of this rule where a 
pleader without reporting “ no inslrncfioiP’ 
asfe for adjournment merely bec.-mse jje is 
not prepared wdth the ease ; 115 1 0 173 - ii 
N L B 238 = A I R 1929 N 89: 33 M B J 553 i 
39! C 948; 73 I C 982 = A I R 1924 M 43; n C 
621, and A I R 1925 N 236. ( decision in I6E il 
no longer represents the hm ). 

“Where a pleader who is eiigagoft bv i-hc 
party to appear on his behalf absents himself 
oris not irjstriwted io deal with the vlxve 
»PP<-‘anince ” ; 13 M B T 140 r 
«4 M L J 235 = 18 I C 360; see also 80 I C 950 
= L R5 A615;andfor this purpose refusing 
to appear and failing to appear fall in thS 
same category : 82 I C 107 r A | R |9|4 942- 


^ Desaf 8 ' All : liidia CarwolKlaled,. Gi v tl D igast I i 1 1,*^ If 34 


C. ( IMS )'llr, -a, r..l iVoM) . ■ * ■ - ' [ 

{ 1^4 ) AppearaBce—* fCorilcI)-' j 

Jte also taking no further part tautamouuting : 

' to withdrawal. 43 M L J 317 = 6f I G 51S r A | 
I E 10*23 M 13 z42 M SS2; so also where the i 
pleader is unable to proceed for want- of 
evidence : 9 1 € S42 (Cal.) j 

—So the dismissal of suit in presence of ' 
pleader is not dismissal for default, aud as 
such is not subject to 0. 9 E. 9. . 46 I C 492. ; 

—But such pleader, though able to do so, ' 
does not think proper to conduct the case f 
on behalf his principal, his meVA presence in |. 
Court is not an appearance' in the suit— 23 j 
Bom 414. So also the presence of a pleader | 
without instructions is no presence and does ; 
not save exparfce decree being passed: A I ‘E ‘ 
1926 Mad 971 r 51 M' L J 290 = (1926) M W N ! 

61§ = »71C5U-; 

— So a pleader reporting **no infrtrigi^stipps’’. 
is no “ appearance : 82" I C 1Q7 :: A1 
M 842; see to the same effect '5 C’E 0^60 i 
C 235; and 20 A L J 123 r 65 I G 775 = A IR 
1922 A 68; and 68 I 0 942 = A I R 1923 Pat 1 56; : 
and 107 I G 815 = 1927 M W N 897 irlA-l t i 
1928 M 234; and 19 K G J 760 c /r J C 2S 4? 43 v I 
M 141 and 18 lH L J 51 ; md Ai i im • 
26; and 90 T C 768 = A I R 1926 C 246; and Si C 
; , - ■ i . . , . 499. 

-^Irrespective of the fact /whether such 
reporting was before or after refusal ‘of 
adjournment : 82 1 - C 102 = 47^ At L J 398 = 20 
L W 427::35 M h^T 48'::'X924 M #-N 
E 1925 M 21 = 47 #819 F 8; and,‘dekpite the 
fact that the pleader was acfeifallv pr^'eut f 
1918 P H C C 230 = 3 Pat L J 481=46 hC '488..' 

—Appearance for applying for .mere .jJd-’ 
journment is appearance without ^ ifistructiOi/ 
A I E 1927 Rang 46 = 4 E 40B = 99.1 C 717— 
Presence of clerk is no appearance by pleader. 

A I E 1928 Lah 841 = 110 I C 177. 

— A. pleader who is duly engaged by the 
party absents himself at the hearing biit the 
party himself is present : Is there sufficient 
“appearance'’ within the meaning of 0- 3, r. 

1 ? It has been held that there is sufficient 
‘^ippearance” if the party is ready to proceed 
further with the case : 10 Bom L E 1172 =3 
I C 992 = 33 B 475; but not if the pleader 
reports “ no instruction ’’and the party takes 
no further steps : 17 M L J 225= 30* M 274* 
see also 36 C W K 158 = 138 I C 87 = A IE 
1932 C 418 = 59 C 756; and 51 M L J 684 = 99 
I C32 = A I R 1927 M 109; and 36 Q W M 160 
= A I E 1932 C 425 = 59 0 906'; atid 69 I C 
837 = A I B 1922 Pat 485 = I Pat 188; and 47 
1 C 27 (Pat>; and 52 1 C 290 Pat; and 1 Pat h ? 
156 = 5 Pat L J 17=i54 1 C 715; and 69 I C 837 
= A I R 1922 Pat 485=1 Pat 188: and 80 I G 
950=A I R 1925 A 58. 

—As to the appearance by person nql 
entitled to practice as pleader, arid recognised 
by Court see. 53 | C 669. 


C. P. C. ( 1108 ) Of. I, f.::l fConld) . 

( S ) Allofiey. ■ ■ - , » 

— Attorney can do the act which ia to he 
done by hiiaeelf iu ». 806 Bengal KeRnlatioii 
of 1908. A I It m Lab 141 s 9 Lah b J U = 
28 P L K 753 r IM 1 C 

. ^ ■ ' '':v ..'I ' ■ .* 

( 6 ) Aiilhority of agent My appolnlcd. j 

—Pleader camiot.coiipiat to.be lx>uiidhy 
oath of opposite party— Bui Court draw 
. infeAance' frow; eWuMtiaces 
. there was4«t&ority; .A fE 19^C¥I 463*s 34 

■ C W H BIO = Ihd. mVimi) Cal 184=119 1 C 
. ; . . — . ' ' ‘ ‘ ■ 108. 

' —In case of .pardsmashin lady, however the 
t power hfuat be explicit.— General power for 
. t»anate0Wfit''dobs’do't authorise sale.' A4 H 
l930F4ta8|l 9 |e;- 11-FB T m- = IndEu!. (1939) 
. > ‘ ^ ■' Pat 697 = 117 IC45I. 

i ‘ ’ — ^i^der duly appointed has authority to 
* including one for refe- 

jre^^'% arbitration. 9 BX» E 183 = |4 I C 845. 

person holding power of atlornesy^ri 
’ -Ulf -A^^^butiou ’ applicaiioii ' )iw ' .dcBcriptidfi 
bei'ng immaterial A I 'E 1929 Lah 759 = liid 
’ , • EuL(i9S<j) Lah 799 = ^16 I €'799; 

’ — But , a cannot .without client'^ 

cousuitatidii, consent' to coiisehi-dtMijree', ;ind 

■ such decree is tineilforceable. AIR 19B0 "Cal 
‘477 = 34 OWN 210 rind. BuL (110)) Gal 

— - . 'mzmfcim 

I ■ — A,.p'ersoo empoweredCii li|e.com|wiMi«e 
j‘ petition ;.has/'na I authority to enter into a 
I '‘compromise. tA ’I E lOSlb'Utidh 1 i2'=7 1 W N 
'■ 153 = lud Enl ( 1930 ) thidli 299=121 1 € III. 
I; ' —Ho also a gmioral siuthofjty of. Flomler 
' does- not authorise him to enter into coinpru* 
i mise in (ioliaieni! matter by Inwoming lb: 

|. ceivei* .in a case I'elaiiohM of altoietoy and 
i client come to an end. A I R 1927 Gal. 7|l r 
I , ^ Bit: JSf, 953 = 55 G 1 13 I C 187* 
j-. ...’—It ... should bo notife^ili howew, Unit 
j ^ although a oomhromise effected by b plt^jr 
.■j, without hjpecific authority; IS invalid,, suto* 

I Iquent ratification by the client vaiiffiites if. 9 
i \ ' HTiR2i8 = l4ICf28, 

j ■' — Eecognixed agent has no right, of 


, audience. 


19 C W N 64=28 I C "118. 


—Notice to YaMl after transfer of appeal 
is gobd notice even though Vakil *stipulaieg 
to appear at one particular place his poiirer 
for accepting nbtice’coiltinues' A I R l®7 
i ‘ ; Lah 428= Itl ICIiS. 

A Counsel has authority to wiake admi- 
, ssions on matters of ‘.fact - refe%nuit to the 
, issues. Atjrnission on questions of law would 
not Mhd the client: ’A* Cbuilsel ^hks aulhWity 
to confess judgment, withdraw or cdmhromfftc/ 
or refer to' arbitration' the ^suit in ^ which ho' i« • 
nistructed for his clieTii's advantage* prhemdst. 
ovcii though he has no express authorilv frein 
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C. P. C. (1908) Or. J, r. I [ CpncM ) 


C P.C.( 1908 ) Or. J, f. I (C'oncld) 


(6) Authority of agent duiy" appoi.,te<l:(Co«c.-(.«)[ ( lo’) Vakatatnaraah-rcwrfl 


his client unless he is asked not,, to do so. A 
Oouiisel oaimot without express authority 
agree Ui eouiproiuise or refer to .arbitratiou 
luatters uncoiinectod with the subject-matter 
J “ instructed A I B 

1927 Mad «52 = 26 L W 465 = 39 M L T 240 = 
50 M 786 = 53 M J. J 606 = 105 ICS. 

. —Admission of fact by iileader for pur- 
pose of dispeusingwith furthorproof, estopes 
the party from disputing the eorreotnees 
thereof. 9 S L B 220 = 34 I C 494. 

(7-8) Codaequence of non-appearance in person 
of a party as witness of his opponent. 

dofojidaut to appear iu person 
.Pwhtiff s witness does not justify the 
stnkipg off of defeuce. A L 1933 At i 1 16. 
-rAud the failure of. plaintiff to' appear 
‘‘s defendant’s witness does not 
.lustify the dismissal of the suit itself. 4 Pat. 

' < LJ 1.52 =50 1 C 323., 

■ / ( 9 ) Signing and Verification. 

^‘****80 subsequeutlv granted 
•will not invalidate the plaint : 48 lift L J 721 
= A I R 1925 M 660. 
As to whether general power to enter 
appearance in suits includes power to si"n 
plaint see. ' ' 25 1C 136. 

-yJ a/raiats, attidavjts and pioadiags must 
the same way. AIK 1928 Mad 
17.5,= 51 M 242 = 27 Li W 237 = (1927) M W 
.V885 = 54 M L J 65 = 107 I C 804. Plaint 
signed li.v an authi.irii;ed agent i.s valid in law. 

. . . 31 I C 859. 

—Plaint tiled by dui.v iiiitborised agent ■ 
with knowledge of plaintiff is valid, defects 
in tiling and signing plaint are immaterial. 

A I R 1927 xU! 514 = 101 I C 698. 

: - - Ratitiual ion after filing aptieal i.s suffi- 
cient lo show authority to file. AIR 1926 
Lull 223 =.27 P L R 18 = 92 I C 966. 


-1 1* '’akalatnamah, even if signed by 

pleader is reudofed invalid by absence of 

; All 816 = 102 1 C 255. but the Nagpur J C 
i t/ourt has taken a contrary view : A I R 1923 
Nag 281 = 6 N L J 179 = 73 I C 251. 


ORDER 111, RULE II 

j -^Detailed provisions as to Mukhtars 
i under the wrrespondiug section ( 37 ) of the 

I oia uoae ^av© been rendered unnecessary 
I otying to the oraissiou of the word “general” 

I before *^power of attorney ” and the omis- 
! sioa of the words from parties not resident 
; within the local limits of the jurisdiction of 
\ with which appearance, application, 

, or act 18 fnade or done ”, the result of which 
I IS to render the rule more compreheiisive to 
I the extent that simple power of attorney is 
now suihcient to . authorise a person to act. 
applyy or appear. As to the amendment by 
Momb^y High Court, however, see under 
heading ( 4 ) infra. Decisions in 14 M L J 
A 135 and 3 B 100; and 26 A 19; 
2d;A 499 and 12 B 68 relating to the meaiiiug 
or the term non-resident have been rendered 
pf.>soiek> by the omission above referred to. 

f. , . 

( 1 ) Scope of the rule. • ' ' . 

(2) Cl (a) as aineuded by Bombav High 

; Court Buies. ^ 

( 3 ) , Objection to agent acting. 

;( 4 ) Persons carrying on trade or Imsi- 
ness in the namo of parties. 

{ 5 ) Becogniiaed agent, 

( ) \'akalat na?nali 

(I) Scope of the fu!^. 

-ll 2 does not deal with liability of priind* 

Ki:. Kx-V!-.....! ..,,.4.:.. . if,. ... 

WIH 


. ( 10 ) Vakaiatnamaii 

— Vukiiliitiiama signed by a party from 
gum^ta, cau be accepted aud acted oii bv 
pleader A. I. R. 1939 Cal. II = 48 C. L. J. 351 

= I. R { 1929 ) ’CaI. 220 = 114 I C 156. 

. —.Omission of Vakil’s uame by inadver- 
teuce doe s not render a vahilaDiamah invalid 
If it is otherwise properly executed by the 
party aud accepted by the Vakil. 12 P L T 

also 1930 A L J 3m = I21 f C 546 = A I R 1930 
. , . A 112. 

. valcjilatnamali, i.s not .reiKiei'ed 

invgnc! by jibsence of , uanits and other 'par- 
tjculars desv-riliing fclie parties. A ! E !9*>7 
l^ah 522 = 102 ! C 476. 


piii to be bound by notice on agent, wFtether 

the principal is or is not resident within juris- 
»licfii,pu.._It apulies opiy to ?.ppearauces appli- 
catious and acts; A I R 1931 Pat 282 = 10 Pat 
441=Iiid -Rul ( ;1931 ) Pat. 391=133 I C 679. 

—But difference between general power 
and special power of attorney is immaterial 
under the new C P Code, 0. 3, R. 2. The 
ffatifte’of a document must be determined bv 
' “S? «ta‘"l"3uty. 38 Mad 13*4 

=24 M L J 180 = (1913) AT W N.72 = 13 M L 
'r 114 = 18 I c 135. 

—Power to defomtl .suit— Includes amho- 
i nty to appoint' pleader ; A I B -1931 A 320 - 
I - ' ^ l93liALJ 904, 

i admis- 

1 BiWe to-jirove power lb act. • 18 0 C 372. 

i If i®*.* valid, aiithoritv, mere 

/ iprojar defects will ubt invalidate ibc actsx^ 


L>t,l44 


204:5 , IJtJsai’s Ail ■ ludia-'Ouusolidated, Uivii liigesiv:': 1,0 i‘l I, lfS4. 


c. p. c. ( mn I {Contd) ■ i 

( I ) Scope of the rule— (6W/c/) ' '* i 

ihc jigciil : i:-5:4 r G 171 = 12- Fat h T'558 = A 
I tl'IflJ Pat 3:;:Bee ak<)'55 I C'990; e meru 
defect irj si||uaiure : A I li 1027 A 514 =101 i 

I C 69S or dcacriptioti of the agent: A | R 1929 , 
Lah 759; see also A I R 1923 N ' 281 = '6 N L R ; 
179 = 73 1 C 25i; ana 5 I G 632 ='37 fJal 399 = ' 

II Cal L J 285. .But see 23 I G 464 = 36 A 46= | 

- , U ALJ(1015). ; 

—Authority may be given even subse- i 
quently : 48 M L J 721 = AJ R 1925 -M 660; 1 
see also 51 F W R 1913 = 18 I G 526 = 86 P | 
h R 1913= 1912 P R 118; and ‘27 F -b R 18 = I 
. : 92 1 C 966 = A I R 1926^4.- 22b j 

'. —But where, a vakiUtuajiiah, was , signecl 
subsequent to the presen tatioii of the appeal i 
it was held invalid ; l53rA L J 777 = 134 I I 

'■C!'^6:=.ai r; 1931 a sot. 

—A recognised agent. may., hie an affidavit , 
document or sign an ; amended. ..plamt : 7 Bur 
L T 199=25‘4 € 136; but bas no- right of aufli 
ancC aud'canuot idead or examine -witnesses ; 

- •19G.^^^N,64 =28 iC 838. 

— ^Special pcswef of aiiortmy with a view 
to evade the law relating to Ad^’ocates and ! 
pleaders, sec. • ' 25 I C 163. 

( 2 ) Cl. { a ) as amended by Bombay High 

Court Rules. I 

— The Bombay High Court has amende* I 
the present ride and requires general power ; 
of attonioy, but ■ it • ha.s dieeii hekl that the ' 
irrogularitv can be cured under *B. -99 CFG: i 
24 Bom L B 1362 = 76 T G 34'= 47-B 227; and ' 
sec '• ■ ■ ■ - = ‘72 1C 1003. 

— As to construct of general aod special 
pow'ors under Boudmy ‘ High Court -Rules 11, 

3 sec 0. 3 R. 2-GGueral and special power 18 
Bom L R 821=41 Bom 40 
—Plaint ' signed by person authorized to | 
sign and verify plaint on plaintiff’s behalf i 
luhorwise than by a general power of attorney : 
is hot prbptvrly ^signed, 34 'Bom- L R 628 i 
(f>3d) = 138 I G 797 ='i' R 1932 B 428 = A I R 
19:t2 B,367 = AI R 1932 B' 457. 

( 3 ) Objection to acting. 1 

■ —Tile trial Court should decido the ques- i 
iioo as to' authority* 39 I C 462=39 A 343 = 1.5 
^ . A' L 3. 309. i 

—And it should not dismiss -the sui-t for ; 
defect in authority but sifford opportiuui-y : 
to the defaulting party to remedy it : 15 A h i 
J 309=39 I G 462=39 A 343; .see 68 1 G 217=23 ' 
Bom L 11 911 = A I B 1922 B 113 = 46 B 150; ! 
• and 34 Bom L R 628 = A I R 1932 B 367 
. —An objection to the * valid! ty:- of power i 
of attorney must be takeii very early , at the j 
trial court and if not taken must be-" deemed 
to have been waived. 69 I G 365 = A 1 R 1924 ' 

I 296. I 


C. P. C. (l9Cl8)Or. 3 r. 2'(Co///(0 ' ■, - 

( J ) Objection to acting ‘ ' " 

— But ji defect iri ilu! aiitlu>rity <4tly an 
irregiiiaritv under s. 99 not affording a nglif. 
to appeal ; 24 Bom b R 1302 = in I G 31 = A 
FR 1923 B 44 r 47 B 217: and mw* 4 I B R 284. 

—One can show iliat a plaifd nignod by 
aiithmed agent is imt valid by reas<m of the 
suit not having Iguus institutod with the 
approval of the planlifT. 31 I C 859. 

—Where themanagerof a firm 61 oh Yakiilat. 
as its agent, it shoukl be' clearly described as 
such. • ■ AIR 1926 B 57 r 89 I C' lit, 

'( 4') Persons cSfrylng" m trade or hijsiness 
in the name of -a party. - ■ 

Residence witfiin juk! lufhiud nirisdi ‘t!«ui is 
iminaterlid .for , purpf>ses ol servh'V. of 
siUnnions as recougni.scd agent ; 13 P b H9 
= A f K 1931 Pat 2H2'=‘ 10 Pat 441- 
— Person looking after zamindari prop<-rfy 
of jiidgiiieni detdor is jtot a reengni/.efi 
for tieposil under O 21 K HP: A I R 1931 A 
, , , , :• 44t. 

—Service on the murnin of party r<?sidmd 
witbiis jurisdiidion is not. sutlieinni ; 1918 P 

'W lMb5 = 4S rc 932 

• ( 5 ) Recof piled ■ agefit, ' 

■ A person looking after the |»ro- 

peri} of the judgmeni'deldor from time, to 
time is not. a recognised agent 9 A' d 12, 
relied on; AIR 1931 All 449 (2)'= '11931’ | A 
b J104 h bid Rul I 1931 ) Alt "552 = 02 !•€ 

808. 

( 6 ) VakaialPamali. . 

--Vhakalainama duly executed and a»'rcpi»Ml 
I )y t lie pleader is not invalid heraiis<.‘ the nanu' 
of phuieris notmehtioned in margin or front 
A I R 1932 P3 = A I R 1932 P 194 

'' ■ ■ ■ ' BRDPR III, ROLE' II! ■' 

— 'Phi.s rule does not lair sei'vs't; fd’ noiirf 
on the parties ihemselves. W R 1864. Mis 21 
nor does it i*c<juire. the prim-ipaf of ilm reco 
gaised agent to he rcsiditig (udside. jurisdl*: 
tiem ^spas to come under ihe operation of tin; 
rule : 13 F b T 89 = A Hi 1931 Pal 2H2 r 
.i3B,T,GG7tl = 10 Fat 44b 

' (IRBER III, ROLE W 

Si/NOplih^. 

( .1 ) licgislative changes. 

( la ) Scope of .the rule. 

( a ) fkmerab 
•{ b ) Acceptama*, 

(cl Appuintineni. 
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A .Vli Consul iflated Civil IJisfoat. Il)ll--I 9 !j 4 . 


C. I'. C {lM8) llr. .1, r. 4( (;,mo0. 
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( ) 
( :5 1 
( 4, 1 
(5 iij 
C‘7 1 

1 H.) 
•( ) 

1 !(i) 

ni ) 

( 12) 
■( !2; 


A|)|h‘;jJ. 

i of jutthorilv hx atlor 

('uori Itiili's. 

Uf \aIiHitv of powor. 
om or npiHiififril to art in Court' 

I loiulrr uuoayofi ft, ploatl hy h iilciniior 

cliil y^;i|)|iO!islotH,o. jij.f jjj fVmrt ' 

■; I'fjii! {it! pr.MiMMli'ni^.s in tlui snil aro 

Hfhl dnloMninj.,1 with ilio ioavrof 
i ourt by oliofst or ploaib-r. 
t^rrtil ilif* rlifiil or pbnMirr dk^s. . 
vjikabd-rufumb, 

( I ) 


i:.F.C. (l9O8)0f.J, r. i ( Ooni^^ J 

0 1) l.egislative Clianges-(CoHfl/,/) 

; anolhtii' I'le(ulcr at the former’s rof,tit‘si, with- 

br’J-L 10'»«))eeo hold in ilS 

1 C ,i.8^A ! H 1929 N-ICI9 that the present rule 

I W'cm.v^’' 'y;“'"“4 (o.d and r>lead in the 

fffBfJlSS.'''"*'- »" -’"'S 


Legislative Changes. 


oou .'n''’ “I ''r L.y the {! |> (.'mlo , 

r alleraiious in tin* eorrespon- 

drni^.s oJot tin* CodeofMUIS ruiiasftdlows:---- 

* (^) ^ 'dd^f^kiiateiii of a pleader to 

make or <h> any appearartee, application or act . 
p)r JUiy-persori shall be iii writiuj^, and shall ' 
hGHmmlby mu:h person or by \m recognised ( 
iigeiit or by nmim oilier person duly authoris- ^ 
ml by rH>’werp>f«atiorney io m.d. in this behalf. ! 

"H 2 ) Kvery such appointment, wiien ! 
rmfHl by a pleader, shall be filed in Court! ■ 
anci sliaji be coimidfred fo be in force uiitil ' 
di 4 mimmi with the leave off he Comi by a ' 
.writing signed by the client or the pleader i 
as the case maybe andiited in <V,urt, or until 
the dient or the pleader dies or until a, 11 
HI th,, .Miit ;,r<- endvd so f.-ii-ii.s 
royiifils till! (dicni. 

• ■: yf. 'pJ of aii.v liisjh Court i 

'r f*«3h Courts ' 

Act.I^nl or of imy ChU-l Court und no ; 
.iipDc.dp of any olhur IJin-h Court who is iP 
harnstCT slndl mjuinMl to invsont ativ ' 

do<'.ument e'lnpowernig him to act ” ‘ ' 

\r TfV''^: ^ f aLove ' 

* ’2 -^Kifid'liueid ’Ant 22 • 
(fPI-DiIrhy which tin- ju’csent (). li. r 4 hhs i 
lioon .suhstitutinl for (ho old ,■ ■>„, !> 

Mrtei* (I) aiid ('iVof thn l«;\y nih' i-orrVsnond 
Nvith suh-ny-s fh) aftd (2) of (ho old rule -Hid 
•sub ruins (3), (4), (.3) and tlio ,.rovko ht^e 
-oen uewi.v-iMOod Cndorliie [Vresont rule 
thrtio different categorios of ploudcrs Inw ' 
hern (hshnguished (1) a idoadebippoinied lo' 
ur.t ]ft Court -soc .suh-nde ( I ) whi!-h roonircs ' 
Ihe' apiKuntmonfc to lie* in vvritlno s/.'J .-i^^ ' 
shVrdles (2) and (H) for 
m thi.s eounoctwu:(2) a pleader engfigod'f. r 
ihe -purptisos (tf pleadings oidv. aluhsnh rtlo ’ 
(5) lays d.iwn that .such ple.ad or w i n 1 -m ■ 
p file «yif tlL t.vpe m n hL i n 

suhrnled), hut that only a TOeiuorandiii ' 
with necessary parlicnlar.s will s-uffice:and (.S 
;ft may also no- noted tiiaf iho present’ rulo • 
u4 amMdod gives a sfahiiory recog,,ifion' io 

Ihooldpraolico of one p!en,h,r appoar'ino f!,,- 


j ( 1-3) Scope of the rule. 

: -“f n;/fWa/’-Orclerl]i. r. 4 (2) does 

not authorise^ , second grade pleader to give 

i V mnb 'i ^“***«f *" appeal in High cSurt 
where he himself cannot appear A I R 1490 

w = ni r/TJ L J 

1 - • ' C 58- nor doe.s it authorise Pleader 

to JnA r''if uior “if allowed 

to do. A I R 192, 0_ Mad 1201 = 48 M (RO = 49 
11 L J d()6 = 22 L W (lOf! = 92 I C JOO. 

. , "T^VFI' *"• 1 as anicuded applie.stopower 

A I r1o 8P f ot 'Avas amended. 

A IKlOao Lah CSriridRul (1929) L 456 = 1(6 

1C 184. 

—Defect of wHii'/drar not holding general 
power as rciiuirecl l:y Bombay High Court 

il wb/"* and can he cured. A I. R 

l.i-.l 1)0111 44 =24 Rom L R 1302 = 47 R 997 - 

76 1?34'! 

■uif moVtv'i’™'"" * n?‘® application includes 

r/r/LTKis-prifo^S'i-Kii 

■" --m, . ■ ^ ■ -'WS. 

.V i betweeii 0. HI; r 4 

and r. of Aliidras Higii Court Rules. A I R 

1928 JTad 472 =409 1 C 206. 

rule .sub- 

in!e_(2) ihisro were words ‘■Kvcrv such 

iTfi-vhehr a I'leader Lid 

It w. fa held that such acceptanco of power 
must he endorsed. AIR 192.3 Lah 402 = 84 

■ , ' , . 1C 5IS- 

im iVuI; app«’'aiwen 

lol ul and that writing must be eieont- 

ed by rhe party or by a person acting on his 
behalf as his recognized agent. {6 Alt 240. 

an advocate practising 
m High Court may be verbal and need not 
l>o in writing. A I R 1926 Pat'73 = 4 ]> 766 - 7 
P L T 362 = 92 I C 179. 
-Po-wbr of Advocate of Patna High-Court 
need pot, be 111 vn-i ting. A 1 R 1925 Pat 61 4 - 
■ (» P Ij 1 380 = 1925 Pat 233 = 88 I C. 91 . 
—And that the (lower inn.st be 'siuned bv 
all miles.s one is jiroved to be authorised bi 
sign.ondheir behalf. A ! R 1927 Lair 382=100 

I C 838, 
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C l-a ) Scope of til® mh-^{€ondd) ; * ...i | ( 54 ) lilfii Cooft ) 


—Power of manager must state clearly ! 
that be is agent of the firm. A 1 R 1926 Sind j 

51 = 811! C. 401. 

—But an omission to sign power by guar- i 
<|ian is mere irregularity and can be cured. A j 
I R 1926 Nag 40 = 88 I c m | 
—And a power given by one judgment j 
debtor in appeal is valid provided other one ! 
is made respondent, AIR 19S0 Lab 101 = j 
Ind Rul (19S0) Lab 526 = 124 I C 318. 1 
—Power given but not filed with appeal ; 
does not invalidate presentation. A I R 1925 ; 

Lab 331 = 7 Lab L J 29 = 86 I C 207. j 
— A letter is sufficient autliority, i f suffi- 
ciently stamped I CalcW N ccviii; but not a 
telegram authorising filing of an appeal A I 
R 1927 Lah 398 r lOI I C 613. i 

( 2 ) Appeal. . ; 


—The Mudras High Court proviH<i to ilw 
present rule does not conflict with anylliing 
contained in the Code ; 109 I 0 20S r A 1 1 

t$n 1 412. 

But rule 29 of the Calciitla High C^oiirt 
Appellate side Rules conflicts with cl. (n) of 
0, % r, 4 C P C aiid it baa been held that- the 
former should prevail : 35 C W N I Itfi eee 
also 135 I G 781teA I E Ifll C I. 

.. —An Advocate of the High Court under 
r. ',29. Cal High App. side Rules eanrioiilitv 
in the High Court by merely ' putting iti a 
memorandum of appearance unless there has 
been an appearance by the party in jK*rsoyj or 
by a Pleader appointed to act for hiii _ In the 
latter etiHCi, if the Pleader af^pointofl to act 
fora party has engaged the f deader merely 
to plead for the said parly, tlieri this memo 
randuni of appearance need md be filed. IS 


‘Appear ineludes second appeal also A I 
R 1928 Lab 733=108 !C "513. 


. ( 7 ) Objection to Validity of power. 


( 3 ) Appearance. 

—Suit cannot be dismissed against all ; 
plaintiffs for default of appearance of one , 
order to attend LR2ARev. 233; see also , 
(jases under the same heading in 0. 3. r. 1. i 

( 4 ) Delegation of authority by pleader. j 

—It was held under the old rule that a 
]>leader cannot delegate his authority to 
another unless exempted under cl (3) of old 
O. Ill, r. 4. or unless he holds power of 
attorney, from his client expressly authorizing, 
him to ‘do. P2 N L R I b9r37 t C 103., 

—And that a pleader cannot withdraw" 
from a case or delegate his power to another 
Pleader without notice to client and, consent 
of Court. AIR 1922 Cal 515=24 Cr. L J 33= 
35 C L J 356=26 C W N 589=49 C732=71 IC8I.’ 

—And where a pleader who ’ merely! 
appeared on behalf of another pleader whoj 
was duly empowered, joined in referring a! 
pending suit to arbitration, it was held That; 
in m^ing the reference he has not merely 
, pleaded, but also ** acted ” and that in the 
absence of specific authorization he had no! 
authority to join in the reference. 33 P L Rl 

388=138 r C 712. 

' (54) High Court Rules. 

—Rule 4, 0. 3 is not absolute but isj 
subject to High Court rules regulating proce- 
dure 59 C 370 {375)=35 C W.N 1100 = 135 I O 
789=A I R 1932 C I ; and as such :acc€>rdiug to| 
Bombay High Court rules , person holding 
general power can act for non-r^ident par- 
ties. , A r R 1923 Bom 41=72 | C 1003 : 


—Objection of validity of power* i%u lo‘ 
raised for the first time in a|>peal. A I E 1924 
Lab 296=6f I C 365; but see cases iincler O. 3, 

r, I. 

f 8 ; Pleader appomted to act in Court. 

■ —Authority to at‘t in pariiculHr ' i’iwe in 
special power of attorney. A I II ,l93tl 'Boiu 

511 = [nd llnl (I'.lSll Rom Ilf. = 32 Rom I, R 
1178=118 JC*W. 

. —Reference of pending mili to arbitrailoit 
by\a pleader is acting , and not plejuiing. 136 I 
C 712=33 P L R 388=1' R 1932 h 248 = A I R 
1932 li 373rA L R 1932 L 302 (riv)=|f3l f C 

L 302 (Civ ,1 

—Pleader can refer onstreiigtii of •mkaiai- 
namah alone— Though * such authori% was 
necessary under the old Code, A 1 11 1930 
Sind 190=Ind Rul (1930) Bind 118=113 I C #4. 

( 9 ) Pleader engaged to plead b.v a pleader 
“ duly appaiHled to acf. 

—Pleader appointed by a party’s pleader 
can only plead and cannot act for the parfy 
and cannot therefore refer a pending siiii i<? 
.arbitration' without ? uthoriiy from iK^ly, A 
L R 1932 L 302; see to the same effeci 96 f 4 ‘ 
277rA It lf2i,L5«. 

'(It) r Until all proceedings in the Salt are e»lad. 

, — Appointment of Pleader contlniii'S till 
the end of the ease if sufficient gr<mn*k ' f 4 U‘ 
Court’s sanction io iermiiiaiiijg. power are 
not. shown. A IB 193(1 Fat4b3=lnd Rul (I'AH) 
Pat 46=9 Fat 865=1 1 P T. T 371 r I28 | C 150: 
jynd spih power roinnirjs ffuforce jn nlf slaces 
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C. P. C. (lfi8) Clf..l r, 4 Cmiid ) 

{ it ) iliifii all priceeiiif g ill tie Suit are , 

miti-^iOoueld} 

nf tiMi mill A f II lii:iOC:a721rIndRtiI (mi) 
Ciil 20ibS4 0 W K 1114^52 C h J S7={19;40) Cr 
i)m imz$2 €t h J :i77£rr)H C 374rl2^ ! C UL 

—Mere cli»mi88al of Biiit or pa8«iog of an 
eT, ptifie decree ilom not terminate Coimnel’s 
power— lie can apply for restoration of suit 
witlioiii fresh |M>wer. A I E lf)20 Lah Stelrid 
Eiil (192P) Hah h 570=:'l0 F h R f»2fe 

114 1C 71. 

— Eehirri of plaint does not terminate 
plojuler's authority to roproiient elienh A I 
E liei Xak' fifrf N C »l 2i;r>rl7 I C 2%^ 
alno a fresh authority la not required 
for a Pleader to apfwar. a<fi and plead in the 
exoeutiori |)roe^‘pdin^^H If he was so authoriy.ed 
by a ral'uhtfnama in the suit itself, A I 11 
1P25 Fat thl2=:(l925) P 234=7 F L T 220=41 I C 
2 if. and also for representation of plaint 
fresh power is not neceHsar>% in tiny ease 
time for prodiielng one can be granted A I 

E 1922 Mag. 125 = 5 N L J 2f>5 = 17 I C W. 

--“•Blit tiling memo of appeal or cross-objec- ^ 
iion is acting and |>ower of attorney is neee- ! 
Hsary. A f R M120 Rang. 215 = 4 R 240=5 Bor ! 
!i J 221 = f S I C 15; but if he i,s appointed to 
prosecute all litigation of suit, no fresh |»ower 
is rcs’iuired for appeal A 1 R 1926 Ijaii 32 = 6 
Bah 461 = 26 F h R 72! = 411 C 10. 

— Appolntmaot of pleadt3r continues for ! 
appellate purposes also* A L ft If 33 1:521; so 
an advocate appointed in a case can present 
appeal idso. AIR 1930 Lah 68 = loci Rul. 

(1929) Lah 456 = U6 I C 184; j 

—And a defFs attorney can appeal against | 
order refusing to set aside «£r paWe decree, i 
AIR 1927 Ml 134=ff I C 6f0. 

— But a pleader engaged by agents for a 
suit ims no powder to conduct appeal. AIR 
1928 Lah 733 = 108 I C 513. 

—Ho also where a power of attorney con- 
tains clause requiring fresh power to act in 
appellate Court presentation by pleader with- ’ 
out fresh power is not in accordance with law. 

ALR1fl3.N.87. 

—Prosecution of Jhe conduct of the suit 
includes all proceedings til! its final decision 
in the Court concerned — Authority of Coun- ■ 
sal depends upon terms of powers-of -attorney 
—In absence of ^ such authority genera! x>rae- 
tice is good indication of implied authority. 
A 1 R 1929 Lah 96 = Ind Ru! rl 929) Lah 236= 
10 1. 570=30 P L R 628=i 14 I C 74. 

(II) Oiitll deteruiisied will tiie leare of Court 
hy.cileat or pleader. 

—Pleader’s authority can be terminated 
<uily wltli the leave of Court and by a writing 
signed by client or pleader and hied in Court. 


C. P. C. (190*) Or. J r. 4 (6V>rirf) 

( II ) Until deterniiiiec! witli tlie leave nf Ceiirt 
by client' Of pleader— (Oojicid/ 

2 Fat L J 259=1 Fat L W 4a3r(!917) Pat 217= 
411 C 329=18 Cr. L J«M.' 

—Termination of power without leave of 
Court cannot be recognized. A I E 1930 lali 

134, 

—But Court’s consent for withdrawal need 
i not be formab it can be presumed from 
i drcumsiances. A I, 11 1925 Mad 21 (F B)= 

; (1924) M W N 689=35 M L T 48 = 20 M L W' 

I 427=47 M L J 398=47 M 819=82 I C 102. ' 
i —There is no specified form for written 
I withdmwul by ph;ader. A 1 R 1925 Mad 21 
i (F B)r( 1924 ) M W K 689=35 U 'L T 48=20 'L 
j VV 427=47. M L J .398=47 M 819=82 ! C lOI.' 

i —Reporting absence of insi ruction after 
I appearing at several hearings does ind amomii 
to withdrawal from Hie ease. A I K 1925 Mad 

316=82 I C 1028. 

— Ouardiaa for the suit— Appointment of 
Vakil— Minor attaining majority— Vakirs 
authority when ceases, see 42 1C 421. 

( 12 ) Uiilil the client or pleader dies 

— A power of ail or ney in favour of Coun- 
sel ceases on the death of the party. The 
Counsel cannot act for widow of deceased 
without fresh power. Ind Bill (1931) Lfih845r 
32 PL R 389=133 1 C 877^ 

( 13 J Vakalatnamati, 

— Vahalatnama must bear parti e’s or autho- 
rised agent’s signature. AIR 1921 Mag 27=4 
M L J 22=62 ! C 259. 

—If name of second pleader appears in 
the body, Vakalatnama can be signed by him 
even after it is filed. AIR 1922 Pat 504=3 P 
L T 447=68 I C 659, 

— -Acceptance of valcalaimmia need not be 
in writing, his conducting the case shows 
acceptance. A I B 1926 Lah 32=6 Lah 461=20 
P L R 721=91 ! C 30; and see 43 C 884: and 20 

CWN 283. 

— Intention and not form of execution of 
mlealatnama is essential. A I 11 1924 Mag 159 

=78 1C 79, 

I —Mo fresh vakalutnamaL :s lo 

I appear in- any -proceedir.gs t?? 

I decree, even in such as an s»pr-c.:d -c eIl Fr'v^ 
j Council — 8 W R 92 or in an {fppbcri-h- n tr.r -t, 
new trial— 12 AV R 465 or for execuii.'ci oT 
decree, or to answer a claim put LovvI'T :, 
under 8. 246 of Act VIH of 1859-5 Bom H 
0 83; 20 Bom. 198, or to appear in a remanded 
case, 4 Mad. H C xliii.. or, in case of the death 
of a Collector, who bad given a vnkfihnnaniali 
to a pleader to appear in a suit on l;ehaU*of 
the' Court -of Wards— 5 Mad 135; or for repre- 
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C. P. C. ( IW )0r. I, f. 4 (C07ield) ^ [ 

(11) Vakalataamafi— 

.sentatioii of. plaint. - A- 1 H 1923 IS! ag 182=6 N , 

, ; L J I00rl9 N L B 36=71 I C m. ' 

~1>ut vakdlaUia^^rai embodied in general 
2 jffij.s does not include power to refer a suit 
lo arbitration. A I B 1924 Hag 338=79 I C 48. 

\---VahaJaf7id7na second grade 

Pleader to appoint other Pleader does not 
empower him to appoint other Pleader for 
filing appeal after suit ends. A I B 1929 Hag 
109=Ir!d Bui (1929; Hag 260=12 H L J 64=118 

IC58. 

■ — Pa/.’a?aif7/a?nn without pleader’s name in 
the body is not invalid if duly accepted. A I 
B 1923 Hag 182 = 19 H L B 36 = 6 H L J 100 
= 71 1C 436. 6’e^d/«o;A IB 1921 AH 210 = 
43 A 392 = 19 A L J 183 = 61 d C 410; and 55 
1: C 415; and 41 I O 685; and 11 0 L J 285 = 
.17 C .IQ9. But see contra 12 H L B 189 = 37 
1C d)J and 36 A 46, See also A I R 1927 A 816 

■ Ami ihe cases reviewed there. Becently 

jb. Ui.ihbud High Court has held that 
u. r.oirve o£ pleader’s name in the body of 
'tikalatnamah invalidates the ap^pointment 
hr-iViif.e endorsement on the back and neither 
evidence, nor pleader’s accepance would 
cure Che defect: 29 A L J 983=132 I G 566 = 
A IB 1931 A 767. 

' ’ — if lse Patna High Court, on the other 
hin held that absence of pleader’s name 
from the body of the vakalatnamah would at | 
the most be clerical mistake curable under I 
S. 151 (J P C : 12 PL T 568= 133 1 C 171. | 


ORDER HI, IbLE V; 

Local Amendments. 

—( 1 ) Madras ‘The Madras High Courc 

added an Explanation to the present rule 
iS. fuHows Service on a pleader who does 
!iot act for his client, shall not raise the 
presumption under this rule.’’ 

— ( 2 ) Nagpur The words “ on the 
pleader of any party ’’ have been omitted and 
the words “on a pleader who has been appoin- 
ted to aet for any party ” inserted instead. 

— ( 3 ) Oudh : — The same as Hagpur. 

-— ( 4 ) Patna As follows “ Notwith- 
stand i!5g aTij thing contained in 0. 3, sub- 
rules (2) and (3) of rule 4 of sch. 1 C P C 
'190ft no pleader shall act for any person in 
the High Court, unless he has been appoin- 
ted Jot the purpose in the manner pres- 
cribed by sub-rule (1) and the appointment 
has been filed in the High Court. 

( 2 ) Service of Process, 

—0. 3, B 5 applies only when the Court 
orders a particular process to be served op the 
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C. P. C. (l96S)0r. 3, r. 5 ( , 

( 2 ) Service of Process— (C'lMcId) . 

pleader 63 I C 47 Pat. Under U. 3, r. 6 
to duly appointed Pleader is good ncitice 
»against his client. AIR 1928 Lah 426 = !i8 

” ■ iC62. 

.—For the pleader is boiiin! ^ io firoleet. 
client’s interest in all proceed! rigs indeHs 
power is duly cancelled. AIR 1922 Dudh 75 
= 26 0 C 40 = 9 O 1. J .1 70 = 67 I C 554. 

—Or unless the proeeedirjg is at an end iuul 
I the pleader is no more “actiiig” for the 
I party : 63 I (M7 Pat; but mere endor.seinent 
I by pleader that he is not appearing for tlu* 

: party will not oust the provision of tljc rule; 

I the engagement sliould have been legally 
j determined : .101 1 C 205 r A I R 1927 L 428; 

I see also 1920 P L B 97 = 52 P W B 1920 r 58 

1C 141. 

— Connnunication of order of filing awrtrd 
to pleader is suHicient (rompliance wiih itara 
10 and Sch. TI. A T B 1927 Cal. 619=45 C L J 

458=1(13 I C 625, 

—Want of formality of service ciJnnoi be 
pleaded when knowledge of matier is given— 
Signing of order sheet by Ple.ader is Hiifiku’ent 
to imply notice. A 1 B 1927 Pat 135 r (1926) 

Pat 161 r 7 P L f 73ftr95 I C «1 


ORDfiR 111. RUIP VI 

LocalAm-eridnieui 

—Sind .‘—Add the following as suLriiic (3) 
to Or. 3, r. 6^: — “(3) The Court may at any 
stage of suit .and whether upon applifatloli 
made’ to it, or of its own motion, direct any 
party to the suit, not having a WM'.ognised 
I agent within ihe jurisdiction of the Court, to 
appoint within a time to be specified, an 
agent within the jurisdiction of the Court to 
accept service of process on Ids liehalf "fo 
every appointment Biade under this sub rule 
the provisions of sub-Bule (2) shall be appli* 
cable,” 

ORDER IV. 

Imtitviion of 8%itK 
( I )■' local Ameiidiiiefils. 

—(I) Allahabad;— For Rule 1(1) substitute 
the following— “ ( 1 ) Every suit shall be in- 
stituted by presenting to the Court or hbcIi 
officer as it appoints on this helm! f, a plaint, 
together with a true copy for service with 
the summons u])on each defendiud, unless 
the Conrt for good cause shown allows liifm 
^ for filing such copies. 
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C. P.C.{I908)Or. 4, r. ( {6W;, 

( I ) Local Ainendiiietits— (CWrtW; ! 

~( “ ) I |i« Court, -feu (ihargoiible for such ^ 

Herviee^sliali |}« |iaici m tlii) of Miiits wheo ! 
ill© plaiiit IS fiksd and m the ease of all other i 
liroceeduigs wlieii the prooesH is applied for.” ' 
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— the prcisentsiik-KuIe ( 2 )as 
siib-Bulu. ( H ) 

^ }0«#:^To Huh-Eiile { 2 h add the 

following words: — ** and except with the 
pel miSKion of the presiding officer, for rteisons 
to be recorded, no plaint shall be a<linitted 
iirifcil the neeessarj; proeess-fee has been paid 
into Court. ■ 

the following 

for suhdiule (I)--** 1(1) Every suit shall bo 
irwtitiited by proHentifig to the Court or such 
officer as it appoints in this behalf a plaint 
together with as many true <M>pieH on plain 
paper of the idaint as there are defendants 
If with the summons upon each 

cIctenclanC unless the Court, for good cause 
slsowii, allows time for filing such copies. ” 

—Add the following sub-Rule ( 2 ) and 
reoiiimher the present sub-EuIejC '2 ) as sub- 
Iluie ( d ) { 2 ) The Court*fee chargeable 

loi sucli service siiall be paid in the case of 
suits when the plaint is filed and iti the case 
of all other proceedifigs when the process is 
applied for. ” , ■ 

{ 2 ) Sab-iule. ( I ) 

— Cieiie|al: ‘The sub-Rule does not'defi,ne 
plaint; but a plaint wduch is substantially 
H.i accordance with i). VI and O. VIL is valid 
even with certain defendants A I R 1921 Sind 
Ififi = 17 « L E 223r85 I C mL 

—Where plaint is signed by piff’s servant 
\vho was not his recognised agent the plff. 
'-Iiouid he given opportunity to sign person- 
aRj- 23 Bom li ;E nil r 68 I C 2 17. 

'Wlicure plain.ti.ff had attai,ned majority 
but plaint was signed and verified by' next 
friend, plaint was not validly presented. A I 
M 1924 All 54 = 45 A 701 r 21 A L J 028 = L 
R 4 A 342 Civ. = 71 1 C 30, 

, overruled in 1931 A 

li J 777 sJ34 I C 26= A 1!^ I9JI A 507 $ B in 
which it IS held that where a plaintiff had 
attained majorHy but the plaint was presented 
by his next friend, the presentation is good 
if there was^a bona fidejiiistake. Presentation 
of plaint is the starting point of a case. A 
£ R 1929 Mad 480 = f f J ! C 550. 

—For tlie. filing of a plaint though imper- 
fect IS the day of institution of suit. A i ,R 

1921 8ind 166 = 17 H L II 223 r 85 I C 893. 

—In Bombay, a -plaint not .signed by 
party or person holding general power not 
prrjperly presented. A I E 1932 B 367 = 34 

Bout I B 618, 


CPC am)0t.4,r. l(C'ondd) 

( ^ ) Sub-Rule ( I )—('ConeldJ 

<.ient. AIR 1931 A 507 = 1931 A L J 777 = 
. , ^ I3'HC26S8. 

^ ■ AS tio the effect of mere' registraiion of 

a plaiut subject to objections, see 5 I C J30 (All) 

P^«6ntation :-Plamt accepted 
^ presentation on tl.-ii 

lTt 7^- )q f48 = 47 M 31iJ = 43 if 

li ij W 4b8 = 33 M L T 278 = 

A1 W N Ih2r 79 I C 1017. see also' 23 f'C*36d* 

A I R .I922 N 147.’ 
But note that the word accepted imulies 
discretion and the discretion of the Judee 
of a civil court in declining to accept a plaint 
presented out of office hours at his club 
^rmot be mterfered with in rerision by the 
High Court .-AIR 1926 Mad 201 = 2a D vv 

655 = 35 M L T lio = 82 r C 928. 

—When two suits are filed on the same 
day, it must be presumed, until the contrary 

presented and 

admitted in the order in which their numbers 
appear lu the Register.of'tCijdi .Suits. 16 Aif; 
165. but see 51 M L J. .351 = 97 I C 44.3 = a t 
R 1926 M 934 = 49 M 869, 
—Place of Presentation ;-^Where a plaint 
IS presented to a Court having no jurisdiction 
and IS returned for preseutation to the proper 
Court the date of inslihition is the date of 
preseutation to such proper Court : 63 I (i 
924“A I B 1921 M 551 r 44 M 817. 

t ,7”^® pla!!it must be presented 
to the Court of lowest grade competent to trv 

the case : 313 I 0 550 = A 1 K I92’9.M 4Sfi, 

■ to the officer appbiiUed bv sueli Court 
e. g. a head miuisterial officer : 40 M L J 229 
I ■ : P C ( ou appeal from 6 L W 16*"). 

—But not to persoLis not so t,, 

receive plaints e, g. head-clerk : 29 I C 
M 2faFBi or aclerk : 14! C 221 or u 

, Muosanm : 5 I C 330 (All), 

j ORDER IV. ROLE II ' 

! local Amendment. 

‘ ,4. “-^adras^-jSub-Rule ( 2 ) add* d u * r 
^ delete.! bv r i = 

A;joo-‘ 

I It/uO* ■ 


i ORDER V. 

! /erne and Service of .Summoois ■ 
j d^ssue of Summons ; ■ ■ - - 

j (• ) Local Amendraenfs 

oUb-Rulet 1 )i‘A toUows;— “ ( 1-A ) A purfy 
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C. P. C. (1908) Or. 5, r. I { Condd ). 

( I ) iDcal Ameiidmeiit—- (Oow^fi) 

shall file with his application for the issue of 
a sumiiiOOB to the deft, or opposite party a 
printed summons in duplicate, on part bein^ 
iti the Urdu and the other in the Nagri 
cliaraoter, duly filled up, except in respect of 
the date of appearance and of the summons, in 
a bold, clear and easily legible handwriting 
provided that (i%) if the party to be served is 
a European British subject the party applying 
for the summons shall file a special form 
which shall be filled up iri English; and (b) 
the presiding officer may in his discretion 
direct that such forms in general or that any 
particular such form be filled up entirely in 
the office of the Court, ” - 

( 2 ) Appearance. 

•--This refers to appearance under O 9 r 6. 

7 AH 538. 

— Appearance by pleader, who was inst- 
ructed only to apply for an* adjournment and 
not duly instructed and able to answer all 
material questions is not an appearance under 
0 5 B 1. 24 M L J 235 = ( 1913 ) M W N 
165=:13 M L T 140 = 18 I C 360, 

—Presence of a Pleader, who is inst ructed 
only to apply for ati adjournment, is not 
‘^appearance” A 1 ll 1927 Kang 46=4 E 408=99 

I C7I7. 

— Though sub'Cl, ( 2 ) in terms refers oidy 
to defeudatit it equally applies to plaintirf. 
Appearance by Pleader having no inst ructions 
is no appearance, A I E 1924 Alad 842= 17 
M h J bU = 20 L W 795=(Uf24) M W N 835= 

82 I C 107. 

•■—Where tie date, m fi.xed For iho appea- 
rance of the defendant within the meaning 
<jf O V r I the Court has no power to dismiss 
the suit in default under O IX r 3. A I R 1921 
Lah 320 = 27 P L E 1921 = 60 1 C 475, 


C.,P. C.(lfi8)0r. 5, f. l 

( 4 ) Sumiireiis-^fCWIclj , 

—Service of Swuiiioiis Where minimum 
was not served personally oii a (lefendaiii ami 
the peon who wascliarged with the servitre of 
it on his return, gave it as his opinion baHecI 
merely on inference, that the clefendani wsih 
.evading service or was away at soiiie other 
place and the affidavit filed by him did not 
show what action he took in the way ^of 
serving the summons, held tliat the service 
was not sufficient. 11 A E J 540 = 2# I C 318. 

—Summons should be taken out at the 
place where the deft, ordinarily or volun- 
tarily resides or carries on business or works 
for gain : 1914 M W N 314=23 ! C 314; see also 

29 1 C 26 (Mad). 

—It has' been held that sumnioris is n<;a*- 
ssaryeven in caseof interioeiitory a|>plicat.ion 
before the registration of the suit : 35 A 163 
=11 ALJ 135 = 18 1C 711. 


C. P. C. (1998) fir. 5, r. 2 
Local Amefidants. 

— AHahi)ad:—Omit the words “ cir if 'so 
permitted by a concise statement.” 

■ Otidli:— Omit the words “or, if so perii,iii'- 
ted by a concise statement.” 


CP.C.(!9fi8)Of. 5, f. i 

—Order by Court:— -An ti rule ilifj defcndaiit 
can select any of the modes nf appenranM‘ 
prescribed in O 5 r 1, hut umler Die present 
rule the Court may require the dcfetidaitf, 
where necessary, to a|)pear in person, and the 
same applies to pro forma defendant : 3ft I t' 
351 = 18 M h T 163 =1915 M W M 649. 
— li should lui noted, however, that <'’oorl 
has no power to order personal appearama* nf 
a party apai’i fiaun <;ases provided for in O 5 
r :i and O Hi r 4. 28 N L E 146 = I4<. I C 7 Hi = 
A I' E 1932 N 135 = A L R 1932 N 152. 


-' -An n-ppearance by the defendant in an i 
interlocutory application before the registra- 'i 
ticn of a suit itself is no appearance within 
the meaning of the proviso. 35 A 163. 

( 4 ) Sammons j 


-Barden of Proof:— It is for the pill to ! 
prove that summons had been served on the I 
deft: A I E 1925 Cal 801 = 52 C 453 = 88 I C * 

929. i 


— hraud in suppressing service alleged 
against party— It is necessary to prove that 
non-service was due to some active part taken 
by that party imiot having summons served 
and keeping opposite party from knowledge 
of suit. A 1 ft 1922 Pat 291 = 3 P L T 451=66 


iCl37. 


—As to whether an order for jKO'sunal 
appearance remaiuH in force on adjonrneddaH*. 
Hee ' 19 A 476. 

—Appeal:— IV here no .sufficient attempt in 
made to serve summons per.sonally and {fje 
person served is not shown to lie authorized 
to receive summons appeal to set aside c;r 
pur/c decree must .succeed on the ground (*f 
non-service. A I E 1922 Cal 128 = 70 I C 292, 

— Nofl-compHa«ice witli tfie order Sec 

under 1>. 9, r. 12. 

C. I>. C(l908) 0f. 5, r„4 . 

Local AfflemJmeit 

— Allalihad .—Add the following Rule 4- 
A.— “ Except as otherwise provided in every 
interlocutory proceeding and in every |)roeec 
dmg after decree in the trial Court, the Court 
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C. P. C. ( 1908 ) Clf. 5, r. 4.( Comlfl) 
L#cai AiiiefiiJiiiefit— 
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lua.y, eiilior oil tlie .a|.iplicaiion of ariy party 
of lis own moiio.ri, cllwpcimc with service 
tipon aiij dofeiiduoi wlio law not appeared or 
tipon tmy defendaiit who lias not filed a 
written slaictnerii.” 

C. P. C. (IfiSXir. 5, r. 5 
l.acal A me lid me III , 

Cakiilta :«-diiseri the words “ for the 
aHeertamimiiit whether the Biiii will be coo- 
leHied af ter the words “ issues oidy.’- 

— Madras :~*l)ele,te the first paragraph and i 
^ !r H following in Hen thereof ^ 

“ (p) I he I’ourt shall deterjninov at the time i 
of isniJig the summons, whether it shall be:— i 
r ' settieiiumt of issues only, or (2) 

lor the defendant to appearand statewhether 
he *amiest^ or does not eontest the claim and 
uireeiuig him it he eontest to rceievc direc- 
tions as to the date on whicli lie bus to file 
h!K written statement. Ihe date of trial and 
other niatiers, and if he does not contest for 
imai disposal of ttie suit at once; or (8; for 
the final di.spfnsal of the soli ;and the summons 
sfiaii contain a direction accordingly.’’ 


—rhis rule applies to H. C. and Pro. S. C. 
n has been substituted by Act VII of 1888 
of 18l>^ with B. 72 of the Code 

-Service words ‘‘unless the 

otherwise^ directs” have been newly 
added to give ‘‘increased facilities for the 
service of process ” e. g. by registered post, 
see p P B 1918:^184 F W B 1918 = 48 I C 28 
and in case of purdanashiri lady. 21 C L J 053 
=19CWN'1231=30IC64. 

—And service by post being a substituted 
service very little evidence would be required 
to displace it : 23 Bom L B 908 r A I B 19‘>‘> 
B' 377=64 I C 380=46 B U0. 


Scope of Ifie Rule. „ 

— I. lie rule is ^controlled by provisions 
fipplicabh: in special Hults. A ! B i9J2 S' W\ 
0. g. liiiiii of the High Court and Hupreme 
Ihnid.iay. see Id Horn. L.li. 301 =32 B'. 

534* 

—Where in a mortgage suit, plaintiff 
having died Ins son s name was substitufod 
aiid the court is.sued ff>r the first time a 
sumimms t^ulcfendant us for fimd disposal 
and after seUienienf of issues on the date of 
hearing, as the plaintiff was not rearly with 
his wiiiH^Hs liismissed fhe suit as not proved. 

that there was a miscarriage of justice ' 
as the .scheim,^ of the Cod<} nuiuires that in 
cases iif such a nature i\w. parties should have 
an opportunity to let in evidemee, rtdevant to 
the issues. 38 Binn 377=16 Bom. L. B. 39=24 

1C. 665. i 

, P, C. (Ifig)llr. 5, r, 6 
: "^'Scepe'^ef tlie Rule. i 

An application to set aside the oxparte 
ftecree must he made within 30 days from the 
date of decree. ^ 8 8 L, B. 153 =27 L C. 351. 

—As to 'the meaning of the expression 
duly served under art 164 of Bmi Act see 
_ 42 LCv 611 =11 Sind L. R. 71. ’ 


: . . by registered post if brought 

! into question, very slight evidence is nece- 
ssary to displace it A I B 1028 Pat 588 = IIJ 
I C 698 see also 7 C L J 251. 

j --Pi^sumption that notice sent by post 
i was duly served is not a couclusiv'o presum- 
ption ot law : 19 C W N 489 = 20 C L J 455 = 

26 1C 962. 

—A summons sent by registered post and 
returned endorsed ‘‘ refused ” can be treated 
if S? Gop’t as sufficient service : 13 Bom L 

h E 26 = A I R 1931 L 439; and 17 C W^ N 1073 

= 20 I C 363: 

—Residence:— For the purpose of service 
ot summons, residence is not identical with 
ovvnership, that is, a permanent absentee can- 
uot be described as resident in a place merely 
by virtue of ownership. Bcsidence denotes 
the place where an individual eats, drinks 
and sleeps Substituted service can be lusii- 
hed under O. 5, r. 17 of Code, only when it 
IS shown that proper ojffort.s were made to 
hod the defendant. It this respect the new 
Code has altered the lai.v. I’he mere presen 
tation of an appeal does not put it beyond 
the power of the original Court to deal in 
with the judgment under api>ea]. 
But the position is different after the ad indi- 
cation of the appeal, when the original 
nmiit has been superseded by the iudgmeni 
of the Court of Appeal. 9 liid Cas 189= 15 
■ ■ ■ , C W N 399. 

— frrefiilarity: — Mere irregularity in the 
manner of service does nos justify setting 
aside of the decree : 4$ I C 277. 

—Service of summons' effected outside 
piiusdiction of the Court and without any 
order of the Coiirt having jiinsdiction is irre-* 
gular A’l B'.1925 Bang 325 = 3 B"239 =89 1 C 

' ‘ m 
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C.P.C.(l908)Or.5,r. 10 
local Aniendinents. 

—Lahore .-—The following proviso should 
be added: — Provided that in any case if the 
plaintiff so wishes, the Court may serve the 
summons in the first instance by registred 
post (acknowledgement due), instead of in 
the mode of service laid down in this rule.” 

—Patna: — Add the following to the rule 
10:— (1) Provided that in any case the Court 
may, of its motion, or on the application of 
the plaintiff, send the summons to the defen- 
dant by post in addition to the mode of ser* 
vice laid down in this rule. An acknowledge- 
ment purporting to be signed by the defen- 
dant or an endorsement by postal servant 
that the defendant refused to take the deli- 
very may be deemed by the Court issuing the 
summons to be prima-facie proof of service.” 

( 2 ) Mode of Service. 

—General: — It is the duty of the Court to 
see that summons are properly served. 20 C W 

.. N5M. 

Whenever practicable the service of 
summons ought to be made by delivering or 
tendering a copy of it to the defendant in 
person audit is only when reasonable grounds 
exist for believing that the defendant is ' 
of the way to avoid service or 
that for other reasons it cannot be served in 
the orditiary way that substituted service 
should be ordered. Temporary absence by 
itself will not luslify resort to such .service 
2’ M 324 ( 21 M 415) F 21 M 32.5 D.) see Sso 
40 G L J 154 = 82 [ C 703 = A I R 1924 C 1004- 
and 88 I C 508=A I R 15)25 C 627 = 52 C 179’ 
and 4J I C 62J; see also AIR 1932 Pat 150 - 

12 Pat L T 911 = 135 I C no" : 

rn “Service of Summons when complete- 
lender to witness, see 28 M L J 405 = 29 I C 

wu ‘ '®’- ' 

—Where a summons delivered to deft is 
not received by him and acknowledgement ; 
not mgned by him and summons not affixed 
to his house, the service is not nrouer * 90 P 
E. 1918 r 184 P W R 1918 r 48 I C 28. 

— U 5 R 10 of the C P Code lays down the 
mam rule that service shall be made by deli- 
vering or tendering copy of the summons i 
signed and sealed as prescribed. Whenever ■ 
such delivery or tender has been made to the i 
detfc. personally, the service is complete, and ^ 
no subsequent irregularity by the process ser- 
ver or other ministerial officer of Court such 
as the omission of the process server to obtain 
the signature of the deft, can undo it. Such a 
case IS particularly of a kind to which the 
maxim ,n non debet factum seems 
applicable. But where the service is not pc? 

for a strict compliance i 
With the rules of procedure laid dowu in the^ 


C. P C. ( 1908 ) Or. 5, r lO(ConcW) 

( I ) Mode of service— f Oorndd) 

C P Code 21] Cal. Uil, ll] I € iWX appr: 111 
Bom 117 cHas. 41 1 C 217. 
—Service not made by Officer Court is 
irregular. AIR 1925 Bang, m r S 1! 239=89 

1C 870. 

: — Summoim sent to one of cIcfeiicIantH 

I describing him as guardian of the others, his 
. minor ‘brothers— Refusal of, on ground of 
i his not !)©ing the guardian of his broilior.H 
I and on ground of there being no summons in 
: his own name — Process-server returning all 
copies of summons stating timt he could not 
serve the summons and that they were re- 
I turned uoserved— Fo service within meaning 
|,.of r. 10 read with r. 2 of 0. 5 in case of. 

! I C no r 12 P L T 91! r I R P .Hfl = A I 
' ^ i lfJ2 P 150. 

—Identifier need not be supplied bv parlv 
I He may be a resident of the village knowiilg 
defendant. AIR 1923 Pat ll4rH F L T 498= 

I IS I C 41. 

I —Service hy Post:— in spite of service by 
i registered .post defendant not apfwririg— 
Court should not proceed ex inirie but is 
DourKl to send summons in ordinarv manm-r. 
.AIR 1927 Lah 376 = 28 P L E 3flfl = f0| | C 
[ III.' 

: —So also where deft admits ncrvit'c by 

I registered post— proceedings slioiild 
„ not be taken. A 1 R 1926 I^ah 579 = 9 $ I C 87 1 

; Befiisal of .service by reglHieriid post 
, prior to July, 1924, was not dtm .service 

1929 Jjah 235 = Ind. Riil. ( 1929 ) Lah 556 r 
: HI I C, 120; see also cases under, f.b 5, r. p. 

■ —lafmre Eole:— ruder the Proviho jolded 
!/»bore High Court dismissid of suit under 
O IX, r. 2 on failure to pay postal charges 
when process-fee is paid is unjustified. A I il 
,, 1927 Lah 157 = 9 Lah L J 96 = I f | C fOl 


, C.P.C(lt 08 ) 0 r.S. r. o 

— Suhstitufeef service when allowed;— If A 
has^msed as B and had dealings with plainlil! 

knows that the summons is mtcmied for 
mm, and in those circumstances the servit r 

thaH^nTi?® V'® K- o'-en ihdURh 

IS NUffiiiieiit notice 
of the suit. AIR 1926 Rang. 7.3 = 3 R 515 — 

^ . 9jrC9L 

111 an ojeotment- suit against the uuder- 

Snte lust b! 

wt , # a served by proclamation and 
boat of drum as provided liy Rule 3, di. ! of 

imder Bamfr 5®?P‘ (iovcrmnciif 

he r P r L ■ provisions of 

*'5wdin« iKir.sona! sonivo of 
summoDb do not apply ; C C W N ('.7=28 C 510 
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C. P. C. (19(18) Of. 5, r. 12 ( Co, Hd ) 

Substituted service when allowed— ('(.Wtl) 

-Ah to t,ho prineii.lo utidorliing the pre- 
sent nilt! see 29 Mad J24 and 70 I C 2U2 = A i 

R 1922 C 128. 

-As to whonade(diirat.ion of service on 

deli m allowable Hoe. (If !4j M W N T9- 

-Heiwiee oil Uie brother of a party at a 
^liliereiil plaee from the one in which tlie^ 
oetefidanf lives is not valid, f IDll IIMW 

N 18t! r M li T 258 = 9 1 C 76J. 

— Xor is the service elfocied on deft’s 
nonse or on t-lie feniaie monihcrs sufficient ‘ 

16 I C 83.' 

Serv ice oti chelii, if sufficient in law. See 

57IC56r 

—Where it is a question of .suhstituted 
service the tmiuiremenis of the’ Code .should 
he sirictly olwcrved in every respect even 
though the deft knew of the issue of the writ, 
whefefhs serving officer went to a deft’s 
place of business arni made enquires about 
liini and not finding him on any one of the 
three separate occasions when he went there 
pasted a copy of tlio writ on tiie outer-door 
of the said hou.se which he erroneously belie- 
ved to Ik! the deft’s ordinary place of re.si- 
dence IleM, this was not sufficient service of 
the summons. 43 Cal. 447 = 20 C W N 173 = 23 
C L .T 183 = 34 I C 79‘9. 

—But as it is not always practicable to 
effect personal service on a purdanashin lady, 
the alhxing of a summons at the lady’s res- 
idence may he taken to be sufficient service. 

57 i C 594; see also 30 I C 64 and A I R 1922 

Oudh 268. 

—Though in one case, .service of .summons 
o!i thv husband of a pardmiashhi lady was 
mdd not robe a proper service. AIE192.B ! 

■ Fat 4BB = 4. P T 89 = 72 I C 910. 

—Where «uardian ad lUe.m is appointed by 
(’oiirt notice to guardian is sufficient, Notice 
to minor need, not i>e given 2 \ J R wa nal 
1106 r 60 C W N 01.9 = f 7 I C 617; buttee 1 1 
I C 317 = ,35 Pun. Be. 1912 = 211 Pun. L E 
1911 = 115 Pun. W R 1911. 

—Where by the custon: in India, a Hindu 
woman of rank could not be personally served 
with an order of revivor, the Judicial Commi 
tteo allowed service to be substiluted on her 
dewan. 2 Moo I A 263; see also S7 I C 594. 

^ —Service on a gnmasta for a party prima I 
Jade is not good service unless the party 
proves that the service so effected is a valid 
service under 0. 5, E. 12 or 13. (1913) M W 

N 1028rl4MLT5.35=2l IC 922. > 

—A .service on agent is good only if he is i 
authorised to accept it. 42 I C 2,35 r 33 M ' | 
L J 472= 1917 M W N 878. | , 

--As to xnanagers see 42 I C 235 = 33 M L i ' 
J 472 = I9I7M WN878. I 1 


j C. P. C. (I908)0f. 5, r. 12 ( CowcAl) 

Substituted service when allowed— (ConcfJ/ 

If a deft, is going from place to 
place It KS not the duty of the plaintiff to go 
.irboiit seelung him in all the places through 
which he IS travelling If however he had any 
other place of business or re.sidence the plain 
tut IS bound to take out summons to that 
place, (1914) M W N 314 = 23 I C 324. 

—A refusal of a Collector to serve the 
summons is not a sufficient reason for dis- 
missing a, .suit. Where a deft, was at first 
residing in Br. India but at the time of the 
« in the Aminidivi .Island. 
mid, that the service should be effected liy 
affixing the .siirnmons to bis last known place 
of residence in Er. fndia and liy registered 

* 22 1C 820. 

Cv P. C. (1908) Or 5, r. ?3 

-“O. V. r. 16 does not apply where suits 
are brought agakist persons in their iiidivi- 
dual capacity. A I R J922 Fat 376 r: ( 1922 ) 
Fat 76 = 3 F L T 29 r 1 Pat 48 r 62 I C 927, 

—Service on cousiii is not sufficient where 
no substantial efforts are madcthe service 
personally : A I R 1922 Cal 128 r 70 1C 292; 

Service of a notice otherwise than by 
persona! delivery cannot be said to have been 
unless the Court declares under 
U. 0 , R^ 13 that the notice has been duly 
s^ved though personal service has not been 
enected Where a Munsilf passed orders 
for attachment after the return of the process 
server that the summons was affixed to the 
express note that 
the Coiirt accepts the service as sufficient, 
declaration to that effect could be presumed 
(1914) M W N 63 r22 I C 302.' 
to service on an agent of a foreign 
company see 97 I C 286 = 43 C L J. 576 = A 1 
8 1926 C 1030: and under Income-tax Act see 
10 Fat 441 = 13 P L T 89 = A I 8 193! Pal 282 


C. P. C (1908) Of. 5, r, 15 
tocal Amendments. 

—Allahabad r—Por the words “where in 
any suit the defendant cannot be found read 
“when the defendant is absent or cannot be 
personally served.” 

—Bengal ■—Cancel Eule 15 anci .substiinle 
therefore the following :~ 

^ —“15. Where in any suit the defendant 

IS absent from liis residence at the time when 
theservice is sought to be effected on him 
thereat and there is no likelihood of his beino- 
found thereat within a reasonable time, then 
nless he has an rtgent empowered to accept 
service of the summons on bis behalf, sm*vice 
may be made on any adult male merolilr of 


,2(163 
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C II C. ( IMS ) Or. 5 , f. 15 r€o 7 d /0 ■ . 

lucal kmm4mmt$--(Ooneld) 

the family of the defenciant who is residing 
with Min. Provided that where such adult 
male member has in interest in the suit and 
such interest is adverse to that of the defen- 
dant, a summons so served shall be deemed 
for the purposes of the third Column of 
Article 164 of schedule 1 of the limitation 
Act, 1908, not to have duly served. Ex- 
I'jianation— A servant is not a member of the 
family within the meaning of this rule.” 

— Lahore : — In rule 15, after the words 
“ where in any suit the defendant cannot be 
found the following words were inserted:— 
“or is absent from his residence.” 

—Madras -In rule 15 of Order 5, delete 
the words *‘the defendant is absent or cannot 
be personally served” for the words ^‘where 
in any suit the defendant cannot be found,” 

— Oudli Order 5 Rule 15.— In Oudh for 
the words “where in ... ... ... found”, substi- 
tute “where a summons has been issued to 
a defendant on the institution of a suit and 
he is absent from the address stated in tlie 
summons.” 

—Rangoon For the words “where in any 
.suit of the defendant cannot be found” in the 
first line Rule 15, substitute the %vord.s 
“where the defendant is absent.” Omit the 
word “male” i)etween the word “adult” and 
the word “mejr.ber” in the third line of Rule 
15. 

Service to other Members. 

— The service of the summons in suit.s is 
a very important part of the procedure and 
the service made upon the maternal uncle of 
a defendant, who is himself a deft and who 
lived with him, is not sufficient, unless it has 
been proved to the complete satisfaction of 
the Court that it was so ^ made because the 
defendant could not be found. 11 A L J 875r 
21 I C ei4 = J5 AH 556. 

—The enquiry should not be confined to 
the son or relations of the defendant 
Attempt should be made to find out the 
defendant by au enquiry from his neighbours 
•or other persons. It is essential that the 
requirements of 0. V, r. 15 should be strictly 
carried out. AIR 1921 Cal 638 = 35 C L j 
203 r 26 C W N 359 = 68 I C 991 : see also 16 0 
C 83 r: !6 I C 600. 

But even where no attempt is made at 
personal service, notice on head member of 
pint family is proper service. A I R 19915 
Cal. 682 r 37 C L J 478 = 75 1 C 105. 

—Service on son-Father will not be 
bound unless son is adult and father cannot 
be fouiuL 26 C W N 359 r 35 G J 203 r 68 

lC99l. 


j C. f. C. (IMS) Or. 5, f. 

, Service to oilier Meniliers— f 

; —As to service on fjrotlKfr see 9 I C: -7il3 = 
I 1911 Af W X !86r fM L;r 158. 

: —A notice served under O. 5, li. "if* on 

the members of the family of a |)erhoii in 
, marine service, who was both liefoream! after 
: such service, in communicaiion with tiu^ 
; family, is good service, sufilcieni to antliorist- 
^ he court to pass an Cio pwiie ikarce jjgairiHf 
! An Mhcer or mechanic in the Imimn 
! iH subject to the same, riiies 

; with regard to service *of summoim as imv 
. ordinary person under Rules 27 and 28 of (I 
5 of the C P Code. 42 Cal i;7r|5 ! C JM' 

-A mxmhn h not a memher of ihe Mmilv 
ol his emp](*yer within the nn‘anim. of u ,4 
it 15 of the C P (.Vale, 105 p tV R |!HHr45 

! X. . , I cm. 

' — jSor IS the.service on nan ani, suflicicfO 

; A r n 1927 Lai, 202=8 Lai. .^,0102 "c 52.1. 

: C. P. C. (i90g)0r. 5,r. 16 

I — 1 he sei'viuj; officer must wry out one 
j of the mofle.s presenhed by thc> rtiJe unless 
in, possible : HAL J 715=11 t (.! ;{9=jj ^ 649, 

; --Werely shewing!, summons i.s apiiarenllv 
; not siifhcioiit signature of the pjirlv servi-ii 
.s necessary. i^Born. H. C.. CrAlaH!; od .See 
also 10 Boin 11 /; ami g Bom L K 58.}; and 7 
i Bom L R l!,9; .sinularly as the I’uiiM, view 
««« P H 1918 = 4* I c 28, 

1 a 39 Al .nOl and Palm, — 

3 Pat 2.30 High Courts bave.held eoiilrt ..ml 
! so also the Nagpur ,T C ^ 

I —Where the deft did not retain ihewin- 
pf .summou.s and refused to sign ij „,,h J u 
\ l>y the Pat, na High Court that the servi.-e w 
I fell under!,. .5. 

■' ^ l34rA I R 1925 Fat 441 *-4 P'l# 
135; andseel2PLT911=13r, rCHfeAlB 
I 1*0! and 1 I C 163. 

C P.C.(l908)Or.5,r. 17 
Local Amendments. 

. Bengal ."~Caucel Rule 17 and suhsKiiitf. 
therefor the following ;~17. Wiiere lu 
defendant or his .agent or such other' ne,4 
as aforesaid refuses to sign the aeknowie,,!. 
ment, or where the defendant it Xe fc fn 
his residence at the time when servit " 
sought to he effected on him tlS and 
there is no likelihood of his hoing fn,', j 
thereat withm a reasonable time and ilmre « 
no empowered to accept Kcrvicc* 
summons on his behalf, normiy other , ~ 
urnin whom semce can be made, the J<.r(Ti L' 

iheoiitei door or so,„ft o|,li(.,. r(m..picn(>i!s 


.'Mu:, 
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C. P. C.(l'10S)Or.S r. 17 (Con/,1) 

L«ca; Aiiieiiilatils— f 6 V)W{;W ; 

of tiiti lioiiHc In wliiitli the clefeiiclaot 
ordiiiJirily wjHicieK or carrhiH on buHiiiesH or 

l<t,rH0U!illy works for gain, and rIuU then 
rmiirn tliu ongiiiia io llm Court from which 

It Wiis iHSiied, with a cntlorHCMl thoroon 

or amioxfd thereto slating lliat he has so 

Jiirixed the oopy, the elronniKtaneea under 
U'lurh lie <hd hck iukI the name and addresH of 
per.Mon^ ( ii a-ny ) l»y whom the houHe wan 
nftml rfied and in whose? presence the <!Opy wan 
allixed.’’ . 

St/nopsiB. 

i 1 ) Len^isiaiive ChangCB4 

(Ija ) Scope of the rule. 

C 2 ) "‘After ii«!in <4 »di duo and reasonable 
diligence.’'' 

( 3 j Cannot find the defendant. 

( 4 ) Copy of the Suminons must be affixed 
i o I iirdlnarily resides or carries on busi- 
^ ness or perHonalJy works for gain. 

C h ) Hefiises to sign the acknowledgment, j 
ii) Eeiwrt of process-server. ! 

( 8 ) Hiiflicieney of Service. I 

( I ) hefislativc Changes. I 

( 1 ) 'rise words “after using all due and i 
reasonable diiigem'e” have been newly added ; 
for the elfect of which .see under headim*' i 

i ,2 'Jinira.^ • • .. i 

— ( 2 ) ’'rhe words ‘‘ or some other conspi- j 
tmons pari of the house in which the defen- I 
dani ordinarily resides or carries on business I 
€ir works for gain” have been newly added 
see under iieading ( 5 ) infra i 

— ( .‘i ) The works *• and the name and ! 
address of the person (if any), by whom j 
the house was identified and in whose pre- i 
senco the copy was afft.ved ” arc new. The I 
words “ if any ” suggest that an identifier is j 
ijot'.always Tiece.ssary. ! 

( i-a ) Scope of the rule. • . i 

—O. 5, r. 17 is mandatory 44 I C 111 Nag. ' 
and a party should not he? lightly excused ; 
from effecting personal service under s '4h 1 
A I E ll)2h Bom m =27 Bom L 11251 =40 i 
Bom H08 = 9! I C 20. I 
— Eiiie 17 relating to mode of Service ^ 
applies io notices served under s. 49 of the ■ 
Bengal Tenancy Act, and they will be vitiated ' 
if Use rule is not complied with. A f R. t9A5 ■’ 
Pal 441 = 4 Pat Rkl = (19251 Pat 100 = 7 PL '' 
T 175 = 91 !C 184. ! 
—Where a person is evading service of i 
summons, the mode under r. 17 can he resor- : 
ted io. 1932 P C L 59 (02—03) (Civ'‘ = A^I R i 
1 932 L 248 = 130 T C 25H = 33 P L ll 5 = T R, ' 
1932 L 210 = A L R 1932 L 59 (Civ.) 1 
il. ('l) \3o 


c. P. C. ( nos ) Or. 5, r. 17 {Contd) 

\ ( 2 ) “ After using all due and reasonable 

I diligence.” 

' “Sing all due and 

1 reasonable diligence” are new, but tliert were 
: decisions pnder the old Code to the effect 
! tnat service officer is bound to exercise due 
I ana reasonable diligence and substituted ser- 
: Vice can be effected only after proper efforts 
. nave been made to serve personally without 

A 302; and 21 B 223, and 30 B 023; and 21 M 
I 419; and 5 C L J 12 and see 32 I C 744; and 
i ' u sod C56§. 

' HL ■ be noted that the wbrds 

j after using all due and reasonable diligence” 

I me specially restricted to the case where 
= accept service 

I on behalf of the defendant nor any other 
I person on whom service can be made. Where 
I there is such a person, service-officer need 
not make such diligent efforts to effect per- 
sonal service, even if the agent or adult 
member of the defendant’s family rafused 
to accept service. It is still necessary to 
prove that defendant "‘cannot be found”. A 
I R 1922 Nag 105 = 5 N L J 41 = 65 1 C 44 

—It is only when there are reasonable 
grounds to believe that the defendant is going 
out of the way to avoid service or that for 
other reasons it cannot be served in the 
ordinary way that substituted service should 
be ordered. A I R 1931 Nag 119 = 27 N L R 
53=Ind Rul (1931 ) Nag 151 = 134 I C 279 
following 29 M 324; 21 M 419 and 2 N L R 62 . 

A^AIl aviiabie steps to effect personal 
service must be. made before re.sort is had to 
substituted suramons. It is not enough to 
attend at the ordinary place of resi^enceor 
of business or the place where the defendant 
personally works for gain, and to conclude 
that substituted service may be effected 
merely because at the time when the serving 
peon attends at such place the defendant does 
not happen to be there. It is necessary that 
the serving peon, having discovered or belie- 
ving that the defendant cannot be served at 
the time when he is attending, should insti- 
tute proper enquiries to endeavour to ascer- 
tain where the defendant’s w^hereaboufcs are. 
The serving peon before he can take advan- 
tage of the provisions of r 17 must attend at 
the right place, and he must attend at a time 
when he may reasonably expect that the 
defendant will be present, and if he fails to 
find the defendant he must take reasonable 
steps to discover where the defendant mav 
happen to be. AIR 1925 Cal 627=52 Cal 179 
= 88 I C 508 see also 91 I C 965 = A I R 1926 C 

127. 

—If the deft is residing at two places 
inquiries must be made for liim at both of 
these places. AIR 1925 Cal 801 = 52 Cal 453 

= 88!C92f. 
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C,K €. ( l#S)0r. J. r. lliCmtd y 

( 2 ) “ After asiaf all dwe and reasonable 

diligence— (GoweM) 

— Where a process-server affixes the dupli- 
rate copy of ilie notice to the outer door of 
defendant’s house, on being told by a woman 
at the house and another man that the 
defendant had gone to a place 4 miles off, and 
tliat the date of his return was not known, 
the service so effected was sufficient 1 L W 

S51r23lC2l9. 

—And where a peon, on being told by 
defendant’s wife that her husband had gone 
to B, a place in Madras Presidency, affixed 
the^SummoiiS to the outerdoor of the defen- 
dant’s house, the service so effected was 
proper. 17 G W N 999=11 1 C 127. 

—So also if defendant is away in foreign 
territory, substituted service may be effected. 
21 M L J 978 = 10 M L T 5G(5 r (1911) 2 M 
W N 357 = 12 I C 420. 

— Where a process-server visited the 
village of the defendant five times to serve 
summon.s on the defendant, it may be held 
that every effort was made to effect personal 
service. Affixture of summons to his house 
under such circumstances is good under 0 V, 
r. 17. AIR 1931 Nag 122=27 N L R 50=Ind 
I Rui (1931) Nag 140=134 I C 268 

— But where a serving officer finding that 
the respondent was away from his house but 
was expected back in two or three days, 
affixed the summons, the service so effected 
was not sufficient. 39 ! C 544. 

— That is, service of summons by affixture 
is "not proper if the person to be served is 
temporarily away and is traceable, 32 J C 826; 
see to the same effect. 29 I C 584; and A I R 

1924 Lab 233. 

—Where petitioner being absent the 
summons is affixed on the door of his house, 
the Court is not justified in holding that 
there was proper service, notwithstanding 
previous refusal of the petitioner to accept 
the service. AIR 1930 Lah 192 = Ind Rul 
(1930) Lah 545=124 I C 673. 

— Where peon affixes notice at entrance 
of party’s house on being told that the party 
was absent at his hari 2 or 3 miles off, the 
service js not valid for personal service is not 
to be dispensed with unless it is unavoidable. 
AIR 1924 Cal 1004=40 C L J 154=82 I C 703. 

( 3 ) Cannot find the defendant 


C. P C ( ifOS ) 0r. 5, f. II (Coniii) 

{ 3 ) Caiinot find llie defenda it— (Cowrie?) 

summons- Hervice by affixture is talid A i If 
1923 Pat 433=4 F L 'f 89=72 I C f 10. 

— Where service teiidered bi ailiili male 
related to lady refm-ed sen ice. servire !»y 
atfixture was held sufficient, A I E 1922 
Oudh 258=9 0 h J 439=69 | C 617. 

—Process server knowing where dcfco" 
dant was and still affixing, the siirvsce is not 
proper : 4J I C 631. 

—Bo also mere temporary alwence from 
house when process-server calls does not 
entiilc one to say he cannot he found. A I E 
1924 Oudh 237 = 1(1 O ,L J 337 = 74 I C 712; 
see to the same efiect. Id I C 0(10; and A I 
B 1931 N 1 19; and A I I 1924 I 23J. 

— But otherwise in case of absence bir 
.indefinite period : 90 1 C 1042= A 1 1 1926 M 31; 
see also 21 1C 14. 

—Or where the process-server^ sericumly 
tries, to find out the deft but fails : A I M 
1931 Nag 122 = 27 Nag h R Ml = IJ4 I C 163; 
see also ' 6 I C 182. 

( 4 ) Copy of the siifimions most be affhe4 

—A copy of every summons not aekni'wl* 
edged by the party, or not actually i-erved 
on him, under circumstances mentioned above 
must be affixed on the outer door of the 
house ill whkh he ordinarily resides. The 
duplicate summons must be uflixed to the 
outer door or to some other coiispidijus pai-l 
of' the . 'house in which defendant reiBideK. 
Merely leaving the duplicate summons im 
the teapoy of the defendant’s residence is 
not suffici-eni AIR 1929 Bom 257 = 3! Bom 
L E 424 = Ind Rul ( 1929 ) Bom 4S8 =118 

1C III 

—Where defendant by his conduct reiuE 
ers it impossible to have the copies affixed 
on the house, he cannot be penuitted to 
plead that the omission to affix reiicicrcd 
service invalid, AIR 1924 Pat 44b = 3 Pal 
236 = 2 Pat L R 58=5 Pat L 1' 576= 71 1 C I8f.' 

—Affixture on door of the place of buHi- 
ness is sufficient ; 26 1 C S66. but not at Ilic* 
place where deft, was found, it not being lii« 
ordinary place of residence 9 C W N IHS iole; 
see also. I | c ||g/ 



— Where service of summons is to be 
effected on a purdanashin lady to whom no 
access can be obtained, nor a copy of 
.summons can be delivered or tendered, ser- 
vice by affixture can be resorted to : 19 C W 
N 1231 = 21 C L J 653= 30 I C 64 

— So also a PardanaMn lady not having 
other member of family or agent to receive 


—Summons should he returned U!i.sftrvcH! 
and not affixed on the door where the deft, 
never resides in the village. I I C 118. 

—Service by affixture, whm good, see 24 

' M L J 168 . 

—Ferviee of summons— Affixed to door 
—Court when can make a rfeolaratirii of 
service, see. 22 I C 4f8, 
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C P.CClWSjOf. 5r. !7(eWld) ' 

( 5 ) firclliiafili resides ©f carries on Ijysiness ©r ' 
personally works for f aiiL i 

— SmiiiiKiriH iiriiHt he served iri the house ■' 
iii wlikfli the defefiilarjt ordiiiariiy resides, ^ 

41 I. C 181'. I 

{ 6 ) Refuses to sif n the acknowledgment 

*"0« refosiil by defendant to sign the ; 
acknowieclgiiicoit a copy of siuiiiiiona may be ' 
affixed on his house. VA K L E 4f> = J8 I C 545. I 

— Refusal to acarepi the service of Sum- j 
inoiiH by the clefericlaiit justifies service by i 
affixture and the service so effected Is suffici- 
ent. 41 Pfili 1918 rSl P W R 1918 r 45 

1C 718. 

-—Ah to the efleci of deft’s undivided bro- 
ther refusing to accept notice see AIR 1981 
Cal 549 = 85 Cal W N B82 = 134 I C 89. I 

( 7 ) iepert of precess-sefyer. 1 

•—Report of a process-server not contai- 
nifig the fiarne of any witness while .there j. 
must have been persons present at the time of 
service cannot be deemed to have been framed 
in accordance with law and does not furnish 
prinm fam proof of due service AIR 1928 
Nag. 80 r 23 N L R IG6 = 107 I C 466. , 


X R. C. { l908)Of.5f. l7f,CWId) ■ • 

( 8 ) Sufficiency ofSefyice-r-f CowcM) 

place where either he is residing,, or carrying 
on business or j>ersonaIiy working for gaiii 
although in a different name from that of 
the firm sued against., A L R 1933 S’ 393. 

C.>.C.(l908) Or. 5, r. l8 

local Amendmenfs. 

— ^^Madras .* — Insert the following as Rule 


18- A. A District Judge, within the 
meaning of the Mad - 
Chief Ministerial ras Civil Courts Act, 
Officer, District Co- 1873 may delegate to 
urts may be empower- the Chief Ministerial 
ed to order issue of Officer of the District 
fresh sumraons. Court the power to 

order the issue of 
fresh summons to a defendant when the 
return on the previous summons is to the 
effect that the defendafnt was not served 
and the plaintiff does not object to the issue 
of fresh summons within seven days after the 
return has been notified on the notice board.” 

Endorsement of time and manner of service. 


< 8 ) Sufficiency of Service. 

— Where defendant used to go to his 
family house from time to time though he 
practised as a Pleader elsewhere and notice 
was affixed on the door of his family house 
on the refusal of his brother to accept it: 
Hdd, service was valid. AIR 1931 Ca! 548 
=35 C W N 332 r Ind Ru! (1931) Cal 784 = 134 

I e 89. 

— Service by affixture during temporary 
absence on the outer door of house where 
party’s wife was living is sufficient service. 
A I R 1922 Mad 93 = 42 M h J 422 = ( 1922 ) 
M W N 173 = 45 M 875 = 79 I C 611. 

—Though service by post or affixture is 
P lima fade sufficient where person cannot be ! 
personally served, under r. 22 added by Alla- I 
liabad Bute Committee to 0. VII, Court Is I 
bound to direct additional service by regi- j 
stored post. 43 A 11=19 A L J 145=61 i. C. 131 

— Inhere on refusal to accept service by 
defendaiit, summons was affixed on outer dooV 
of premises in which he is found but which 
was not his residence held the service was 
!iot. enough. AIR 1925 Cal 801 = 52 Cal 453 I 

= 88 1 X. 921 : 

—Where a partner of a hrm against which i 
a suit has been brought,^ refuse's to accept ! 
summons served upon him as a partner of I 
tliai firm, the summons can be affixed to the 1 


— As to the form of return see Appendix 
B to Sch. I, form 11 ; and as to the scope of 
the present rule see. t 29 I C 3 18 (All). 

—Under the rule there need not always 
be an identiier. A I R 1923 Pat 114 = 3 P L 
T 498 =651 € 49. 

— In order to prove the service it is nece- 
ssary that the person who served the summons 
should be examined : A I R 1926 Cal 539 = 91 

IC7II. 

— ^But in case of summons sent under 0. 5. 
rr. 24, 26. 27, 28 the return is evidence; and 
the entry of service in order sheet of Court 
will be ordinarily presumed to be accurate 
though such entries are not evidence against 
third parties. 37 1 C 66, 

— And it is for the person atiacklng'decree 
on the ground of non-service of summons 
prove that the statements made in the report, 
which will ordinarily be presumed to be 
correct, are untrue. A I R 1923 Pat 327 = 4 
P L T 102 = (1923) Pat 137 = 1 Pat L R 252 = 

. 71 I C 843. 

— Revision on question of service lies 
only in case of patent and extreme hardship 
under Govt, of India Act 107, hut not other- 
wise, 13 I C 14 (Mad). 
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C. P. C, (1908) Of. 5, f. 19 
Local Amendments. 


C P. C. c If §8 ) cif. 5, f. If (ConddJ 
( 3 ) Declare tliat sniiiiiiofls fiai been doly 

served— 



—Benf at .‘-“Cancel Kule 19 aiHi substitute i 
therefor the following i 

— “19. Where a siimmoiiH ia reiur ued under j 
R»ile 17, the Court shall, if the return under | 
that rule has not been verified by the decla- i 
ration of the serving officer, and may, if it has i 
been so varitied, examine the serving officer, i 
Oil oath, or cause him to be so examined by ; 
anotlier Court, touching his proceedings, and | 
may make such further inquiry in the matter 
as it thinks lit; and shall either declare that 
the summons has been duly served or order 
such service as it thinks fit. ” 

—Insert the following after Rule 19 “19* 
A. A declaration made and subscribed by a 
serving officer shall be recievedas evidence of 
the facts as to the service or attempted ser- 
vice of the summons.'” 

Sf/nopsf.s 

{ 1 ) Scope of the Rule. 

( 2 ) hlxaminatioii of serving officer. 

( 8 ) Declai’e that summons had been duly 
served; 

( 4 ) Miscellaneous, 

{ I ) Scope of the Rule* 

. --Court under r. 19, should examine the 
Service officer on oath’ and declare the sum- 
mons to be daly|erved or order 'such service ] 
as it thinks tit and may make such further | 
inquiry as it thinks fit. L B R 1872-1892, 639. | 
— But where the Court thinks that deft. ' 
was unaware of the suit despite the service it 1 
can order service in another even though the i 
provisions of 0. 5, r. 17 had been complied i 
with. 30 i C 64 i 

( 2 ) Examination of serving officer, 

—Before an exparte decree can be passed, 
the process-server should be. examined on 
oath. 31 I C 479. 

—For omission to examine the process- 
server on oath is a material irregularity ; 

A I n 1923 Mad. 27 = 16 M L W 444, 
—But it has been recently held by the 
Ondh J. C. Court that examination of serving 
officer on oath is discretionary with Court, 
failure to do it is immaterial* if no injustice 
has resulted therefrom to any of the parties. 

9 OWN S% (899 )- Mil 1982 0 826 = A I R 

1932 0 636 


ther the siiiamoiih has been duly scried or 
not; and, if not, whether a new sunimoms yhail 
issue or substituted service be dirtudeii 6 W R 
13: see also 10 Bum 2112; 10 Bom 1 17: 20 Calc. ■ 
10ir2 Calc. W N 574. ami 1914 M W N 79. 

—As to the meaning of “duly Herved’’ see 

IliCilf. 

—Where a return has been made iltai the 
affixing required has beem made* Hcryitai 
insufficient until confirmed undwr this ruic- 
ID Born. 2D3. see also 74 1 C 792 = A I i till 
Oudh 237; and 22 I C 498; and If I C 21 and IJ 
I C !4; and 88 F L 11 5 = 180 f C 2n8 = A I R 

IIJI L 248. 

—Summons served by affix inre will not be 
deemed as duly served until declaration of the 
same is made by the Court. 43 1 C 213. 

—In Bombay -2 1 B 228; and Oudh Id I C 
601) service on female membera is not prtiper, 
i and BO an affixture to the knowledge of the 
i wife of the deft is not good; Imt the Madras 
i and Calcutta High Courts ha\*e held contra 
= see 13 1 C 127; and 7b I C mizA 1 1 1922 M 
i 98 r 45 M 175. 

* — Court’s omisHion ti» makc<ffder do daring 
i proper service is !iot a mere irregularity. 

1 A I B 1927 Mad 813= 39 M h T 34 = 26 
=■ . , iiW48i = fill call. 

—It isdhc duty of the Court to push ‘^iibs- 
equetit order in case Hiimmons Is reliirnefi 
unserved ; 15 I C 188. 

—Where summons is sent by ono Court to 
another Court lor Service, tho servirig C/<uirt 
is the proper one to declare aa to tfm propri 
ety of the service !1 I C 39 = II A 619. 

—'Declaration that sutHtnoim lias btHiu, 
duly served required by the rule need not. be 
express but may be im|:>lidt in Oie elnmni" 
stances attending the service of the siimnions 
or its return to the Court w'hi'eh lia<l iHSued 
I it, 9 0 W N 896 ( B98-9j = A I R VMM D 
= A I R 1932 0 636, see also 22 I C 802 but sec 
I contra 43 I C 632 f All); and 103 I C ^13 =A I i 
‘ 1927 M 813; and 18 M L 96; but if there bn 
, any order of declaratioii it must be rlear and 
not vague. II I C 188. 

—Declaration of service— No express order 
— Fresumpticn see 1914 M W N 61. Exparlfs 
decree passed by Small, Cause Court: without 
declaring ^that summons was proper!)' served, 

I was set aside. AIR 1922*Mad 417 (f)rl5 I w 
I IT. see also 41 1 C 632, 

I C 9. C (1908) (If, 5, r. 29 


( 3 ) Declare that suniHions had hceH 
duly served. 





( 1 ) Local Amendment 
(l a) Bcope of the rule: 
( a ) (lenerai 


—On return of the summons, the Court 
must proceed under the rule and decide whe- 


- All liidiii Uofisoliau'led UinI l>ij»68t lilil— 1954. 2ol4 


C. I\ C ClfllHi Ilf 5, f. ifl ( VnM ) 

( h) HliiflfctI when Hlleclrii-d' 

I 2 I CJuuLI fi ’. S'/rvH^d ill f|ic» orJifinry w.!,,) 
I 3 H '’Hirf \h duty iu «rd«r 
( I ) Ffx f fcr :!.|»pu ir.uititi 
I 5 ) Fur .‘utj t ‘Ilsur 
t tj ) f fsturpTsui'M; by Aiiptll'ilu Uuiirr 

( 7 ) Ko;!pif5 4 u'il s>!‘ wiy fur tb.^ :d 

avoidiii»4 Hurviun 

( 8 ) tir ifs sti ;h olJiur unuuur ilsujbuirt 
tliuik-i lit 

{ II ) Sidli'dtujuy uf Murvitiu. 

( Ht ) When,; the Duurf, i-s 
( II ) Whstiher hub'4it.nkMl nerviee isdiie ser- 
■ vice V 

' ( I ) .Local Ariifiailiiieafsv . ■''■ 

••diadli: — Ibdweeii Rulen 2b Ufid 21, iaseri; 
the -• “ 2t)«A ( 1 ) ^y!lere the defc- 

iidiuit renideH in I’hilisfi India oiiiaitk the 
proviuee uf nndh or wiiliio the lioiik of 
lioad-qiurtcrM I own sif a District iis the pro- 
ving, a Hiinnnoim may bo served on him bj 
nisistered I'jr^hi, and in this ease, whore am 
aekiitnvlctif^merii piirpcrting to be signed by ' 
the <Iwfendiifii or an endorsement by a posia! ' 
servant that the defendard refused service 
lias been received the process shaiL unless 
the ooiitniry is proved, be deeiniMl to have 
been served. 

— ( 2 ) Where the rogiste.rsn! address of 
the defoijflant or opposite party, as detlncd 
in Order K Hole U, is withiii the limits of a 
bead <|iiarlers town or of a municipality on 
India iodiiding Burma, or Ceylon, a ?iotiee, 
siuamon^- or oi her proc<‘Ss inay be served or 
lij'm at iiiat udiJress by registered post and , 
such service shall be tkenied to be as cireetual ■ 
ns if the luotice or process had been personally 1 
, served, ” ■ . . • I 

— Raiifoon After Role 20, the following ^ 

shall be iiisertcd as Hide 20- A, 'ISTumcdy I 

— “ 2n-A, ( 1 ) Every jdaintiil, appellate 
or ai'jplicant on presenting or on entering an I 
a.ppcaramx; to prosecute a plaint, memoraro 
dum of appeal, or originating petition or appli- 
cation shall at the same iiioe file in Court a 
proceeding stating his address for service. ■ 

■ — ( 2 ) FA'ery defendant orrespondent who .! 
inieiids to appearand clcfeiidany suit, appeal, j 
or originating petition or application shall on j 
or ticfore the flate fixed for his appearance j 
in the Kinnmons or notice served on him ; 
file in Chiuri a proceeding staling his address ; 
for service. • i 

^ — ( 3 ) Such achlress for service shall be , 
within the local limits of the jurisdiction 
of the Eoiirt, In which the suit, appeal or ; 
petition or appllcalioii is iilefl, f>r of the ! 
District, ihmri within whose jurisdiction 
the party ordinarily resides 


i C. !>.C, n908)Or. 5, r, 20 { Gonkl ) 

,; ( I ) local Aniendinents— rC/o«cblJ 

: '“(f ) Where any party fails to file 

; air jwdress for service as re(|u!red by 
mib-Eule (1) or sub-Rule ( 2 ) he shall, 
jf a plaiutiff, appeilant, or applicant, be 
liafde to have his suit, ‘.appeal, petition or 
applicidioii dismissed for want of. prosecution 
and, if a defendant or respoiKlent, be liable 
t'l have his defence, If any, struck out and 
to be placed in the same position as if he 
had not defended, Any pai’ty may apply 
for such an order against an opposite party 
and the Court may on such application make 
i such order as it thinks just. 

— 5 ) Where a party is not found at the 
i address given by him for service, and no 
; agent or adult member of his family on 
; whom a notice or process can be served is 
j found at the address, a copy of the notice 
•or process shall he affixed on the outer 
door or some other conspicuous part of the 
house or place which has been given as the 
address for service; and such service shall 
be deemed to be as effectual as if the notice 
or process had been personally served on 
the party. 

—(6 ) Where a party is represented by 
; an advocate or pleader, notices or processes 
for service ou him shall be served in the 
maimer prescribed by order 3, Rule 5, unless 
; the Court directs the service at the address 
! for service given by the party. 

i — ( 7 ) , A party who desires to change 

the address for service given by him under 
sub-Buie (1) or sub-Rule. (2J shall present 
a verified petition to. the effect, and the 
Court may direct the amendment of the 
ritcord . accordingly, notice of every su<.;h 
petition shall be given to all other parties to 
the proceedings. 

—(3) Nothing in this rule ishall pre- 
vent the Court from directing the service 
of a notice or process in any other inaniier 
if it thinks fit to do so. ” . 

{ !-a ) Scope of the rule. 

f a J Gemrah 

— Siibstituied service is not to be used in 
a way which is unbusinesslike and ridiculous. 
A t R 1929 Cal 553 = 33 C W N 1199 = Ind 
Rul (1930) Cal 300=:57 C 538=123 I C im. 

—Nor is it correct to order substituted 
service on a person to show cause why he 
should not be appointed guardian. It is 
necessary to issue proper notice by ordinary 
service on a person who is capable of 
becoming guardian and who agrees expressly 
or by indication to become a guardian. A 
I R 1930 All 609=(1930) A L J 1920rlnd Rul 
(1930) All 495 = 124 1 C Iff. 
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C.f , C { IMS ) Or. 5/f. 10 (Cowid) , 

( l-a ) Scope of the ryle—CCortcddj ■ . ' . 

( a ) 6esiera8—(CVwoR) 

' ■ — -Alera’ alxseoee village ^ is 'not 

sufficient ground for substituted service. 

I R 2 A 244 { Eev. ) 

—Substituted service should be ordered 
after due and reasonable effort has been made 
by party to serve personally. 29 1 C 26. 

—But not where plaintiff has failed to 
make enquiries. AIR 1924 Lah 191 = 69 ! C. 

461. 


f C. P. C. ( IMS ) §r. ,5. r, 2i (Qmikl) 

\ ( 5 ) Per a«5^ tillier feasoii. 

I — Court’s power to order Hubhiiiutod stfr 
r- vice is not confined to deft evatling |tcrsonal 
I service. 9IJ f C 17 = A I i 1916 Niites 112. 

I. —Substituted service can be ordered if for 
I any reason other tbafi that of keeping out of 
: way for purposes of avoiding service, the 
1 siinunonH cannot be served in tlui ordinary 
way. 46 P L I 1192. 

! f 6 ) Inter fereiicc by Appellate Ciiurt. 


— Substituted service valid according to 
materials available at the time of the order 
cafi not be invalidated by showing that the 
belief of the Court was erroneous 138 I C 
14G = 1932 M W N 133 r I R 1932 M 52f = A 

! E 1912 M 472. 

—Court ordering substituted service— 
another Court whether competent to exa* j 
mine the validity of the order— application j 
whether must be acconipained with an affida- 
vit see. ^ ALR 1922.1 401. [ 

■ ^ ^ ■ I 

( h ) Suhstitnted ^ermce when effectual. i 

— Substituted service of summons is j 
invalid if there' is no order of Court on } 
record to that effect G2 P L R 1904 = j 
42 P R 1904; see to the same effect. S$ I C 824 

(lah); I 

( 2 ) Could not be served in the ordinary way. I 

— Substituted service should not be ord j 
ered unless defendant could not be served ? 
in the ordinary way or has refused to accept I 
service. Ind Rul (1930) Lah. 98-120 I C 594. | 

( 2 ) Court’s duty to order. 1 

—Where summons is not served, though 
taken out several times, Court should order 
substituted service. Suit cannot be dismissed. 

A I R 1931 Pat. 420 = 12 P I T 644. 


— The advisability of effecting scffvici* by 
substituted service is a uiatlcr luaiidy fur 
the trial Court, An Appellate Court ban nu 
power to go into the qiieHtiroi whether the 
substituted service ought, to have been ordered 
unless the trial CiHirt has made some error 
of law. All that it can see is whellier the 
summons is Issued actxmiiiig to law, 102 I V 
243, relied oil A I II 1931 hah 118r:i! V L R 
lOOG rime 344. relying on 112 I C 211 

( 1 ) Keeping mi of way for Itic purpose 
of avoidiflf service. 

—Order for substituted Hcrvicc pjwsed nn 
failure of two attempts to serve imuI on fsliug 
of affidavit by plaintiff that the dcfenclanl 
was keeping out of way, was held to be valid. 
138 I C 146 =: 1932 M W N 133 r I E 1932 M 
525 = A I R 1932 M 412; sec also Ifll I C 563 r 
'AIR III! A IIS. 

( 8 ) fir in such other fiiaiwer as llie 
Court Ihlnics fit 

—Service by regisitTCid post is a poor 
substitute for personal service. If defeudani 
represents to the Court that he had not iiceu 
offered the postal piusket, he is codified to 
re-trial where an parte decrf‘c has been 
passed. A f, R 1922 Bom. 377 r 46 B im r 23 
Itom L li IKia r 14 I C 386. 

( 9 ) Sufficiency el serike. 


( 4 ) Fix time for appearance. 

— In the cases of substituted service time 
should be given for the notice to come to the 
knowledge of the party concerned AIR 1928 
Rang 185 = 6 R. 218=111 IC37I. 

—Where substituted service is ordered to 
be effected by means of newspaper reasonable 
time to allow newspaper to reach in addition 
to the time of the notice is sufficient. L R 
2 A 242 Rev. Hence, proceeding ex parte 
against party after substituted service on same 
day is bad. 2 I) P L R (B R) 96 (2). Or allowing 
only one day between date of substituted 
service and the hearing : AIR 1932 Lah 248 
= 33 Pun I R 5. ALR 1932 L 59. 


—Finding by Court that cleft, evaded ser- 
vice and refused postal notice is incoiisislent 
with the finding that there was no due servire: 

1936 1 W n 1221 . 
—Tree to which summons was attarliiHl 
being reasonably near li is probably swflicieni 
service. AIR 1923 Nag 13 = 69 I C 541 
—But affixing of summons without being 
accompanied by copy of plaint in not a hiiffi- 
eient compliance with the h«v, A 1 E 1927 
Lah 376 = 28 P L li 3 IKI = 101 I C 6 lS. 

Prodaroaiioii in newspaper on failure to 
effect personal service is good servire where 
party was cognizant of proceeding against 
him. A i; R WM) Lah 3117 r fnd. Hub f 19311 
Lah m = Of I C 6if 
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C. P. C. (IW8)llf*5, f. l§(f;0wl^l). 

( I )‘Siifflcieicy iif service —(CV>«^*W) ,j 

—-Notify |iwhlisl«‘«l ill newspaper at a jdaee | 
tlisiaid fnnii reHiiktiuaj without giving ■ 

Hiillivk'ui time in valkl Hiibwiitiiiei! aerviee. A ' 
I E mil Lah :«5 = IimI. HuL (1929) Lafi 5f>f>= ! 

i 16 1C 620. 

■■ ■ ■ ■ ' i 

I 10 ) Wliere the Cayrf k satisfied. i 

-“•■SubHiltuled service wIioHld Ite ordered ; 
fody when the CJoart in Haiinhed that there ■ 
is reaHtm hi helicfve that the defendarit is ; 
evading Hervi«! or that sumriioiis caiiaot be I 
served in the ordinary way, if I C lilnee also* i' 

fill cm.. I 

‘—And it <*jiiinot Im ordered oidesH the i 
Court is Hatislied I hat defendant is purposel}- i 
evading HtiiiifiicsnH. 104 E 1888. Bui see 10B2 1 
Mad 472 r i9:ti M W N m. i 

—Though defendant avoiding service is- 1 
not the ordy groumi for ordering substituted | 
service. It can be ordered wherever Court is 1 
Hatisfied that service is not |>o.ssible is usual..! 
way. f4 ! C IfS (Nag). ^ 


C. ?, C, ( If08 ) Or. 5, f. 10 (Qondd) 

{*!! ) Whether siihstituted Service is d«e 
Service— (Co/ndfl), 

—And it caiiuot be laid down broadly that 
sfibstituted service is necessarily due service 
or that substitiued service is necessarily not 
due sei vice The question depends uiion the 
facits of each ease and the aggrieved party 
must be given an opportunity of proving that 
substituted service had not been profierly 
etVeckid, or in other words that there had no*t 
lieen pro|Kir service. A 1 E 19BI Mad 812 = 
( imi ) M. W N 1079 = 34 L W 633. 

—Service by afikture made at the very 
first time raises no preHiimptiori that defen- 
dant liad notice of case. A I II 1924 Oudh 2:i7 
■r 10 OLJ r,7 = 74 !C7f2. 

C. P, C,.{lf08)0r. 5, r. 21 

local Aiiiendflieiits. 

—Bomhay :— Order 5 Hide 21 — The follo- 
wing shall be inserted as Rule 21-A in Order 

5:-. '■■■ 


( li ) Wtiethef fiohsfittited Service Is due 

■ ■ Seryke y ■ 

service is as effectual as if 
it !» made on the defendant personally and is 
due service within the meaning of Art. 164, 
Idraltation Act. A 1 11 1928 Mad 815 = 51 M 
mn s 55 M h J 565 = ( 1928 ) M W N 49 = 28 
li W 513 = 110 1 C 4f0 see to the same effect i 
8 0 W H 845 = 132 i 0 778 = A I R If3l 0 36f ; 
and 9 N L R 35 =: If I C 425; but see AIR 

1928 Mad G55 z 54 M L J 448 = 108 I C 889. 

—In the case of substituted service the 
summons is ** duly served " on the defendant 
even though it does not in fact come to the 
defendant’s knowledge AIR 1927 Mad 487 r 
38 M L T m2 r 52 M L J 512 = 101 1C 6Sl, 

—And ignorance in such ca.He is not suffi- 
cient cause' for not appearing. 108 I C 753 

(Mad), 

—Substituted service amounts to personla 
service— notice served by affixture to the 
jucigmcmt’debfcor’s last known place of reside- 
nce wlieii his wife was living there was held 
to be good service on the judgment-debtor. 
A f 11 I92B Mad 11)52 r IncI Rul (1929) Mad 
555 = 116 1 C 363,. I 

—But substituted service is not necessarily 
due service, ami a defendant against whom' an 
fxparie decree has been made can show, if 
he. can that he lias not been duly served in 
the sense that knowledge of his opponent’s 
elaiui has beeii brougjit home to him, even 
though I, he fonnalitie.s of substituted service 
have been carrie.d through A I R 1931 Mad 
813 = 34 h W 49b = ( 1931 ) M W N Ibb9=l34 

I C 1202. 


f 21-A. Where the plaintiff so desires 

I ^ the Court may, not- 

; Service of summons withstanding anything 
I I y prepaid post where- in the foregoing rules 
i ever the defendant may and whether the defe- 
j be residing, if the ndant resides within 
! plaintiff so desires. the jurisdiction of the 

Court or not, cause 
the summons to be addressed to the defen- 
dant at the place where he is residing, and 
sent to him by registered post prepaid for 
acknowledgment provided that such place is 
at a town or village in British India which 
is the head-quarters of a district or reco- 
gnised sub-division of a District, such as a 
taluka, tahsil or mahai or in which a munici- 
pality has been established, or to which the 
provisions of this rule may from time to time 
be extended by a notification by the High 
Court published in the Bombay Government 
Gazette. An acknowledgment purporting to 
be .signed by the defendant shall be deemed 
by the Court issuing the summons to be 
prima facie proof of service In all other 
cases the Court shall hold such enquiry as it 
thinks fit and either declare the summons to 
have been duly ^served or order such further 
service as may in its opinion be nece.ssary*” 

— Ranfoeii In order 5, the following 
shall be inserted as Rule 21 —A 

— “21' A. When any summons is sent for 
service by a Court to any Court situated 
beyond the limits of Burma it shall* imless 
it is written in English, be accompanied by a 
translation in English or in a language of a 
locality in which it is to be served ” 

j — Siiid *. — Insert the following as Rule 21- 

I A in Order 5 


C. IK C. ( nm ) Or. S, r. 21 (Conehi) ■ 5 

Local AmeiidniejitS'-f Coyidd) 

‘-“ 21“ A. Service of sttmmons by prepaid 
post wlierever the defendaiitmay be resuliiiis 
if the plainiiif so desires — Where the plaiiililV 
so desires, the Court may notwiihstaridii!»^^ I 
ariythiiig in the foregoing rules and whether 
the defmulaiit resides within the jurisdiction ^ 
of the Court or not cause the summons to be . 
addressed to the defendant at the place where | 
he is residing, and sent to hini by registered 
post prepaid! for acknowledgment, provided 
that such place is at a town or village in 
British India which is the head quarters of a 
District or a recongnised sub-division of a 
District such as a Taluka, or to which tlie 
provisions of this rule may, from time to 
time, be extended by a tmtification by the 
Court of Judicial Commissioner of Sind, 
published in the Bind oflicial gazette. An 
acknowledgment purporting io be signed by 
the defenaant shall be deemed by the Court 
issuing the summons to be prima facie proof 
of service. In all other Cases the Court shall 
hold such enquiry as it thinks fit and either 
declare the siunmons to have been duly 
served or order such further service as may ; 
in its opinion be necessary, ” r 

Scope of the Rule, 

— Service through registered post tinder j 
Bom. H. C. Bale.s, see 16 Bom. L. R. 204. ; 

— Service on defendant residing in ano- j 
Ihor district by apeon from the court of the j 
Collector of the District in which the suit is | 
brought, instead of through the Collector of 
the District in which the defendant resides 
is not such an irrgularity as vitiates the i 
whole proceedings. A I E 1925 E H25 = It E. 

2B0 = 89 I C 870, j 

C.P. C-(l908)Or. 5. r. 22 ! 

—Summons sent by registered post and ' 
returned refused— Decree passed— Party 

appearing ;nid denying that postal packet was I 
never delivered to him— Ee-trial should he i 
nrdere<l A I E 1922 Bom H77 r 23 Bom T. E 
m r 40 Bom 130 r 64 I C 386 j 

Local Amendants. ' 

—Bombay:— The following proviso shall be 
added Order 5 Eule 22:— 

—“Provided that where any such summons 
is to be .served within the limits of the town 
of Bombay, it may be addressed to the deien- 
<iarit at the place within such limits where he 
is residing and may be sent to him by the 
Court by post registered for acknowledgment ' 
An acknowledgment by a postal servant that 
the defendant refused service shall be deemed 
by the court issuing the summons to bo prima 
facie proof of service. In all other cases the 


1 Civil IHgest. 

C. f, C flW'iflr 5, f n i i'lmeid ) 

Ijical AtiieBdaals— 

Court sliali Imld hucIi i'liqiiiry as it lif 

and either declare fin* Mnnnuois lo hau* 
duly servml or lusler sm h fiiTtlier srnba’ as 
may in ils opiidon f>e neresHary." 

— Rangooi;— The folloiung proviso shali 
be addeti namely - 

— “ Provided tlsai where sm-h* is 

to be served within the limits of the tfO\ !i of 
Hangoon, the Court iimy in additiim to or in 
subsiiiutioii of any other mode r>f service 
semi the surnmoim hy regiHlered post to the 
defendant at the place within siieh Hmits 
where ha Is residing f>n rtirrjing on 
An acknowleclgment |uir|wrthig to he .Higned 
by the defendant, or afi emiorseiiiefil by a 
postal servant that the defrudant re fused 
service may be deemed by the Court issuini* 
the sumuionH to he prima fade proid* idsi-ruse 
tliereof. ” 


C. F. C. Sr. 11 '' 

— When a .suinrnons is sent for service In 
be eOeeted tea court having jiirisdiclifui in 
the place where ^ the defendant rievides. by 
another court it is for tlm ciitirittJ 'ivinrli such 
summoim is .serit for service deleimiise 
whether the w.jrvice is s«ffi<deut or m»t 33 A 
m9 = 8 A h J 715 = It I C 3f. dwHeiiling from 

21 C SI9. 

— Ctjrfificaie as to whether service ’wiis 
sutlieient or not, signed by the mftHmnm aful 
iifd, by the presiding cdhrer of the Court, ih 
neitherdegal imr of value. A i K l!‘24 Ibidfi 
337 r Id () li J 337 14 I C 7«. 

locafAmeBiliiiefifs. 

—Rangoon The f<»ll»wing shall 1 1 - DmU r 
5, Eidc23“A;- 

— “23-A- J 1 ) Before reirafisiuiitifig a. 
siimmons received from another Coiirt b»r ser- 
vice, tjje Court Hhall either takcifown the 
deposition of the peon serving the suunmo,-, 
as to the time wlien, and the mamu*r in whirh 
the .summons was st'rvcd; or canwe the peon 
touiaiamin ndidavit fmbu’e tin* baiblFifihr 
haiiiff has been cir.powered to admiiiisler 
oatli.s; and shall transmit the Haiuc. togetlu-r 
with the surnmon.s, to the court wheiiei' tin* 
sumnmns originally is issued. In the ease of 
processes received from oilier pnnim'cs the' 
depositioTi or aflidavit (d* the ptiut servijej 
the summons, if md recorded in Hnulish Nhafi 
be traslated into Knglisb, befon! the suu - 
monsis relnnie<! to the issuing (buiri. 

—(2)^ fn the case of prorCHses roceiviul, 
from India, if the person on whom the kuuu 
mens is to l>e served is nrrt persomdiy know n 
to the procesK-.server an affidavit or dfqmsi^ 
lion )>y the person wlm poiniml out to the 


C, P. C I iWH ) Hr. 3. r, 2J 
l.icai Aiiieiilfiieflt s- f 'amiti) 

'Hi»rv4n' the jeyd fwL’^ofi nr Iuk nniinar^’ 
nnidiHWA^ nr |ii3t»‘n nl' ItiiHirH'HH Him!! also l>c' 
altarlunl t;?i tlw Hiinniiniw. 

-•( H ) Wlirf! a prnr't'ss h fnruardial for 
He.rvirnjiy fine (!niirl irt Ikiriiia to anntisc r 
{'niirt ill lltiriua liud wluan I he peri^nn on 
wlnnn the |irnn«:ari to l»n served in nnf, por- 
MO'ially known to the pmansH^w^rver tli<j east*, 

nofmnrtinfi with whirti the. |in»rnHH wan 
issitnd sfial! nut !«• iMairfI i*x**parln willmiit 
im allid:u’if. or do|iOFiiio!i of sontn persoit who 
fhai lift'd foil if I tin* pmeesK-Htowc'r ilm porRon 
111 hcf Herud or lii^ orrlin.iry rusideneo. The 
omisKlifill lji> iipcfi fhtt^ porarn at B’hoati in- 
rtlafim the* HtiinriiofiH is Issoed, either himself 
or i’ly an agent, to point out to the profess- 
^fi^rver file persfui on whom the profess Is to 
fitt served or Ills ortlinary resideufe or phieo 
of' I'nisiriesa* 

-( 4 'I WhiHi the mimnnm !j!ih bemi 
rtdiirnmi liy tho profess-server iincler Tulo 
17, fidoehiratK'iri of due HervifO of failure 
to servo shall lie rccorcleci in ( Civil ) 

'47, 'and ''fteiit with thO' 8'iiiiim'O.ns ^ 'to' tho' , 

Uy w!ii<*li it was issiwd. 


C.lh C. (IfiS) §r. 5 , r. IS 

t.icai Aiifadnieittft. 

Allaliahail :- 

— Eiilo 25.“--F0r the word “BImir in tim 
tfiird line raad the word *‘may.'’ 

—Eiilo 25-"A,-‘-Adc! the following ns Hole 

25-A-Wlieii the defendant resides in 
llfiiisli India Imt outside the limits of the 
Cnited Provinces of Agra and Ondh the 
(^ourt iriay, in addition to, or in snl}st-ii«tion 
for any other mode of service, send the 
Kummo'ns by post to the defendant at the 
place where he is residing or carrying on 
Inisiiiess. An acknowledgment purporting to 
bo signed by the defendant, or an endorse- 
inont. by a postal servant that the defendant 
refnaeti’ service, may be deemed by the Court 
issuing the summons to be prima facie proof 
of service/’ 

—•Madras Substitute the following for 
Rule 25 

— ** Wliere the defendani resides rad of 
British India and has 

Service Where de- no Agent in BrltiHli 
femlant resides out of India empowered to 
BriiiHh India and has accept service, the 
fio Agent, suminonB may be 

addressed to the de- 
fendant ut the place where he is residitsg and 
• , ni iu bun by if thc-^c is ]u si:il r< u inn 

n. 3fl. ii. ('t) 'r-'t 


C. i-. Or. 5, r. 15 ( Omitd ). 

I.oca! Amendnienis- ( L'mdd ), 

iiinaiioii l»!i.w«eu Hueh place and the place 

where the Guiri is situate : 

— Frovidud that if, by any Errangoment; 
hid ween Local Ooven.iment of the Province 
in which the Court issuing the summons is 
situate and the Lovorniiieiit of foreign terri- 
tory in which the defendant resides, tKe 
Huifumms can he Kcrved by an officer of the 
. Cin'ermncTit' of such territory, the summons 
may be sent to such officer in such manner 
as by the said arrangement rnav have been 
' agreed upon.’* 

— Nafpiir Huic 25 ,'-‘Sul.mtitul 6 “may’’ 
for “shiiilf’ Addthefollowing rule as 

I 25-A.^ (new)— Where the defendant 

‘ rcHides in British India but outside the limits 
‘ of the Central Provinces, the Court may, in 
_ addition to any other mode of service, send 
, the summons by registered post to the defen- 
I dant at the place where he , is residing or 
I carrying on business. An acknowledgment 
j purporting to bo signed! by himt or an 
i endorsement by a postal servant that the 
; defendant refused service may be deemed by 
the Court issuing the summons to be prima 
! facie proO'f of service/* ; 

' — Cliidh Substitute the word /‘may** in 

place of the word “shall/* 

— Haegooa i-Rule 25-In Buie 25, the wordi 
I “may be addressed” shall be substituted for 
j the words “shall be addressed/* 

j —Rule 25- A.— After Buie 25, ilie foli- 
' owing shall ha inserted as Rule25-A; namely: 

I — “ 25-A, — Where the defeodaot resides 

I in British India, but outside the -limits of the 
province of Burma, the Court may In addi- 
tion to or in substitution of any other mode 
I of service, send the summons by registered 
post to the defendant at the place xvhere he is 
repMingor carrying on business. An acknowle- 
dgment purporting to be signed by the defen- 
j dant or an endorsement by a postal servant 
I that the defendant refused service, may be 
j deemed by the Court issuing the summons to 
j be prima facie of service thereof/'* 

I Scope of tlie Role. 

j — This rule provides for service of Bum- 
! moos to a British defendant residing outside 
! British India, though it does not ctiver the 
I case of a defendaiii vbo is n ei'elji ter por- 
* arily absent in f<UH‘‘an Icrriioij : 21 11 I. J 
; 978r lOAIL T5C6= 12 I C 4211; 

— In practice, tho suminorm is forwarded 
. under a registered rover, and if the pivriy does 
' r.oi appear, a % ei ified siaii u c nt ,Tt uld 1 e put 
’ btiofehow tb.at 1(0 is < r bus ictci'lly leeu 
-r-sidiitu in lie plate iowl’nb il:e srnmoiki 
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C. F. C. (IMS) Of. S, f.. 15 f (Jmid) 

Scope of tlie tale— j 

was sent.il W R II; seeialso 12 I € 820 (Mad); 
'knn 3 Fat L'T 20,= 1922,PB'C.: C 7& = 62. i C 
927 = A I R 1922 Pat 876= I Pat 48; registered 
cover is preferable to a registered post card : 

AIR 1920 Cal. 558 = II Cal W N lift. 

'■—Refusal to receive letter contaiiiiog 
summons amounts to due service A I B 1980 
Lah 489 = 81 F L E 26=Ind Eul (1080) Lab 
,-.. ,222 = !2I I €182. 

— A summons was sent to tbe defendant 
who resided out of British India, bj’ regi~ 
stered post under the provisions of 0- 5, E. 
•25 it was taturned unserved its envelope 
bearing the postman’s endorsement ‘‘Refused 
to take.” A question then arose whether it was 
proper service— that as it appeared that 
the envelope was properly addressed to the 
defendant,- and has been duly-stamped, regi- 
stered, and posted, the court was entitled to 
draw the inference indicated in S, 27 of the 
General Clauses Act, 1807 and to hold that 
there was sufficient service, 35 B 213 = 13 
Bom. LE 328=1 1 1 C 151. 

C. P. C. (1908) Of. 5 r. 28 

—As compared with the cOrrespondiiig S, 
00 of the Code of 1882 the present rule has 
been considerably altered, being almost 
,eiitirely new. 

Local Afneiidinents. 


C. P. €. 5, r. 'U i ; 

Lcital AmefuiHieidS““‘(CVo<i'i^j 

c ) by any arniitgeniefif ludweeft the 
LoeaHiovfrnimmt of the .Frovhme in wliidi 
the Court iHsuhig the siimrmwH is situate and 
the Covernuient of the foreign lerrilory in 
wbielt the defendant rwiiicH the siiinmonH 
can be served by an officer of tin* Coverih 
ment of such territory; 

—The summoiiH may be hent it> siifh 
Folitmid Agent or Court av in suelt maiifier 
as may have been agreed upon to the proper 
ofikor of the Ooverument c»f the foreigir 
territory by jmst or otherwise, for the pur- 
pose of lieing served upon the clefeiidiint; 
and if the suronionH in returned with an 
endorsement signed hy such Political Agent 
or by the dudge or other ollieer of the (‘owl 
or by the oflicer of the Covermrauit of the 
foriegn territory that the su!mm.>nH has been 
served on the defendant in uuiiiiifr herein 
before directed, such enclorst* intiist shall l,,e 
deemed to be ovidence of sorvicMn 

— Nagpur in rule 26. iimeri tins words 
“ in addition to or in siibstitiitioii for ilm 
method pernnited by llule 25, the 

words “may” and “be Honi,” 

— Oudfi Rule 26 ( !i b nfter tint womIs 

“ The summonH may ” insert the wank, “in 
addition to, t»r insubslltulioii for, iln'‘ iriefhntl 
■permiiied by llule 25,” 

C, P. C(IM8)Clr. ,1 r,27 


"r- AUafiabad 

- — After the words “ the summons may ” 
insert the words “in addition to, or in sub- 
stitution for the method permitted by Rule 
25. ” 

.. -—Madras :—Bubstiinte the following, for 
’sBule 26 ; . 

\ — “Where- 

. — ( a ) in the exercise of any foreign 
jurisdiction vested in 


Local Auieidmeals. .■ 

— Allahabad Add Ihe following nolc to 
order 5, Buie 27, after Hulci 27 

— “ Note to order 5, Buie 27— ( I ) A lint 
of heads of officers to wliornsiinimons shuil be 
sent for service on the HcrvaidH of Railway 
Companies working in whole or in part in 
ihese provinces is givmi in Appendix 'll of the 
General Buie (Civil). . 



Service in foreign 
territory, through po- 
litical agent or Court 
or by speeiai arrange- 
ment. 


— { 2 ) In every case where si Court «et*K 
fit to issue a summons direct to any public 
servant other ihsuui soldier usidc-r Crckrlfi, 
simiiUaneously with the ssHue nf summons 
notice slmll he st‘nl to the hesui of the officer 
in which the person concerned h Hinphiyeci, 
in order that suTangi-menis may bo uihiIc fm* 
ilic performance of tlnuhiiicK r»f siieli perHuim. 


His Majesty or in the 
Oovornor~GcneraI in 
Council, a Political 
Agent has been appo- 
inted, or a Court has 
been established or 
3 a summons 
Code 


continued witli power to s. 
iH.saed by a Court under U 
foreign territory irt whicti 
resides, or 

— ( b ) the Goveuor-General in Council 
has, by notification in the Gajselte of India, 
declared, in respect of any Court situate in 
saay such territory and not established or 
continued io- the exercise of any such juris- 
diction as aforesaid, that service by such 
Court of any summons issued by a Court 
under this Cod^ shap deepmd to valid 
service, or 


aoy 

the ctotendaiit 


I IbistmtioHS. 


—It Uie Court sees hi to issue a siiinrnonH 
to a Kanungo or Pat war i it shall inform the 
Collector of the disiri(?t, and if to a sub-llegi- 
strar it shall inform the District Eegistrar to 
whom the suWlogisIrar is siib-orcliiiate/’ 

— Madras In the Bull* 27, (linler 5, after 
the words “sem;! it” insert the words “by rogi- 
tcro'd post prepaid for ucknowledgnmnr ‘ 
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C. f. C.: ( ffiS ) Ilf, 5, r. 27 iCmM) 

Scope Iff tlic 'iiilc. 

-“Piblic Cllficcf : — lliy words Public 
Officer’’ arc lunv ciudinod lo oiviliaim; la the 
former Cod<5 wore left quite c?oaeniL 
A’orvkc of Miuaa.oft on public Hcrvaat thro* 
iigli head ollice is d i sere tio miry with the Court 
ami ihccliscrciioa IB act atTccted by rule 138 
of Oudli Chvil iiuhjH ri:ad with rules 140 aud 1 
42. 0 O W N HOfi (808) r A I K 1032 O 32l> 

zMR mt Q m, 

— Noa anapliauee with ik 5r. 27 CJ P Code 
is not a Krmmd for a suit . ihoiigl! tmotigh to 
Bustaiu applieaiiou io net aside. I Fai. L W 

24i r 3S I C 207. 

—GHicer or lueekiiuc, in luaritie service— 
Alodo of Borvice oa. 8ee 0 F Ck)dc, 0. 5, Rr. 

if), 16. and 25i I C 180. 

C* P. C. (1101) Or. S, r. 28 
local Aimeadriients. 

•—Allalial^ad:— -The praeui Rule 28 shall 
lie iiuttiljoreci 28(1) 

“““•Add ilic following iiK Rule 28 (2) ;— 

«-“(2) Whore the address ofHuch Coumiau- 
iliug Officer is not kiiowm the Court may 
apply to the Officer Commanding the station 
ill which the defendant was serving when 
the cause c8f action artjse to supply 'the 
address, iij the mauiior prcscrilxid iibsuIwRul 
(4) of this rule.” 

—Add the ' following siil>lUiics f3j, (4) 
find (5).:— ■■■ ■ 

Where the defendant is an officer 
of Em Majesty’s Militery Forces, wherever 
it is practicable, service shall lie made on the 
defetidaut iu person. 

— “(4J Where such defendant resides out- 
side the junsdiction of the Court in which 
the suit is instituted, or outside Briti.sh India, 
the Court may apply over the seal and Signa> 
lure of the Court to the Officer Commanding 
in station in which the defendant was resi- 
ding when the cause of action arose, for the 
address of such defendant, and the Officer 
Commanding to whom such application is 
made shall supply the address of the defen- 
dant or all such information that it is in his 
power to give, as may ho hail to the discovery 
of his address. 

—“(5) Where personal Hervieo is not 
practicable, the Court shall issue the suuiiuomh 

the defeudant at the address ho supplied ! 
by registered post.” i 


^ €. F C. ( 1008 >'0r. 5, r. 28 •{Cowld)"'’" - , 

i Local Amendments— (Cou^d) 

! . the^^ d is an officer 

j in His 'Majesty’s ■ military, Nava! or Air 
; .Foices, ihe Court shall Pend the ‘ summon s 
' direct to him for service together with a copy 
to be retained by him.” 

I C. P. C. (1908) Or 5 r. 29 

j Local Amendments. 

— Allahahad;— In Rule 29, sub Rule ( 3 ) line 
3, for the word and figures “Rule 28” read 
‘dMe28 (1)” 

—Madras:— Insert the Buie 29 A. 

— ‘29 A. (new) Notwithstanding anything 
contained in the foregoing rules, where a de- 
fendant^ is public officer ( not belonging to 
His Majesty’s military or naval Forces or His 
; Majesty’s Indian Alarine-Bervice ) sued in Ms 
i official capacity, service of summons shall be 
I made by seuaing a copy of tho sunamoim to 
» the defendant by registered post prepaid for 
: acknowledgment together with the original 
■ sumiuons, which the defendant shall sign and 
retuTu to the Court y^vhich ' issued the Bum- 
i mons.” ^ ■■ . 

C, P. C. (l908)Or. 5, r.J0 . 

? Local Aniefidnicn Is. 

— Allaliahad :— Insert tlieifollowing as Rule 
I 31 of Order- 5 . 

i —“31— An application lor the .is^uo of a 

! siijumons for a party (>r a witnoHS shall be 
made in the form prescribed for the purpose, 

; no other forms sliair be received. -by tba 
I Court.” ' :.b ’’ 

— Insert the following as Rule •32- .of 
Order 5 

j —“32- Ordinarily every ‘procesB, ‘except 
I those that are to be served on ‘ Europeans, 

; shall be written in the Court .Vernacular. But 
’ where a process is sent for execution to ilie 
Court of a district where a different language 
I is in ordinary use, it skill be written in 
i English and shall be accompanied, by a letter 
in English requesting its execution, 

! — ^^In cases where the return of service is 
I in a language different from that of the .dis- 
' Irict from which it is issued it shall be acco- 
! inpauied by an English translation.” 

—Sind Add the follo'wing -as Rule *31 in 
Order 5' : — . " 

— “31-If a summons issued to a defendant 


"-Maifas:-; In 0, 5, R 28 afior 
“shall send” iimcrt the words “by 
post prepaid for acknowlcdgnieni.” 

— •-:A<ld the following as 
riMiUuibor the present rule as (b) : 


ihe words : in British India is returned unH&iwed, 

re'dsier**d Court may while issuing a fresh sumiiious 
for personal service or ordering subhiilnted 
i -service of summons also order that, a ■, copy 
28 (a) and S of the srimmons acldresHCd to ihe defer.tlani 
* at the place where he is residing and I e sent 
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C* E C. (I WB) Ilf. 5, r. J§ ( Gowff ) i 

Local Aiiieiiciffleiits— (C'o/iid) | 

to him by registorod posti if tharo is -postal 1 
com srafiicatioii betvv«cu such place and the | 
place the Court is Situate.” | 


OEDEE, VL'. 

Pleadings gemrally* 

Sifnopsis, 

( 1 ) Coustractiou of pleadings. 

(2-3) Functiou of pleadings. 

( 4 ) Nature of suit. 

( I ) Construction of pleadings 

— -Fleadinga in Indian Courts should not be 
construed with the same strictness as those in 
English Courts. 6 A 406 = A W N 1884, 140 
see to the same effect 1914 M W N 883 r 26 

I C 337. 

—la India the substance of the pleading 
and not the form should be coiisidered-Princi- 
ples of English pleadings to be applied with 
due regard to circum.stances AIK 1928 Jliad 
445£:54 M L J 687=27 M L W 769 = 109 I C 199. 


C. E C. tifW) Of. r. 1 

•SfpfOpnh. 

( 1 ) Hcope oi‘ ilie riiie. 

(l-a) Alternative lUifl 

{ 2 j Every piciuling must Ht^te fa*;!.-' and ant 
■ law -■ ■ , ■ ■ - - \ 

( 3 ) Every pleading must state niateriul 
facts and luaterial facts only. 

( 4 ) Every pleading must state farts and uni 
evidence by winch they are to he proved 
(5 ) Variance beiwcen proof aiHl pleadings 
see 1). 6, r, 7 
( 6 ) Practice 

{ I ) Scope if tit iilc-. 

—This rule and practically the whoh 
. Order VI has been iruporlod bodily from the 
English order (see 1 1 19, r. 4 of tin: KuIoh of 
supreme Court) and itjs no pbubi iiittiided 
j to introduce so far as is possible the prehcid 
I system of English pleading.^ Tliis 
I involves the following ^ prineipkn i 1 '» 

j Pleadings must state material facts | 2 ) 

j They must state those facts in ii 
j form; ( 3 } limy must not Hhitn the evidvnci/ 

■ by which those facts are to be prou'd: f I i 
I They must not state proposititiiis of kw 

( l-a ) Aiteniative tiid liicwiskii! Claiiiif 


•- Tt is for the Court to find and examine all 
pleas of law applicable to the facts of a parti- 
cular case. A I E 1028 Nag. 216=107 I C 513. . 

(1-3 ) Functions of pleadings. 

“-The ubjeci of plcudinms is to narrow 
the parties tu deHnite issues by making them | 
fully aware of I;li8 guestiona that are tu be I 
argued. 5 B L B 192 = 15 I C 757. j 

'—Pleadings, far from being mere formuii- ^ 
ties, are statements required by liuv to be 
true and wilful falsitication of pleadings is 
punishable by the Criminal Law. 7 L B E 

267 .= 25 i C 805. 

—A piaitititf or complainant has an abso* 
lute right to know exactly the atlegations 
upon which the opposite side relies and they 
must be put to him clearly, specifically and 
with the utmost plainness, so that he may 
have an opportunity of meeting them. AIK 
1928 Ail 222 =30 Cr L J 530=10 A I Cr. E 101 
:?9LB ACr90 =26 AL J 196=I!5!C872 

{ 4 ) Nature of Suit 

—Nature of suit is determined by aliega- 
iious in’ .the plaint and uot by question of 
finding. A I E 1929 Lah 386 = 120 I C 421; 
nor from the pleas of the deft: 129 I C 124=A 

111930 16(3. 


—A party can advaunj altvrnatii ♦' i laimr- 
I, mi lie cannot bo allowed \ u make iml a m-iv 
case not HO I up in his plcailinK 16 F, L. li 
1920 =2 Lain L. J, nli = 64 L (\ 43 i | F, W 
B. l92ti = 2U. P. 1. 1.11)11. 
— xind the uiternative plww ^liuiiJil uul 
,.be destructive of each other. All! I!*3i 
Nag 57 = 26 N fi ll m7 = liid liul f 1931 1 Aag 

44 = 139 I ii 108 
—liighi to discharge rain water t-an !*♦■ 
claimed mi the ground of mvistehtc of aft 
easement and alternatiudy on that of rciliinii 
right bUlur L.T. 38 = 15 1. C 114. 

—A claim of ownership iifid ngfif id 
easement can only be advanced in the ulfecriia- 
tive. A. I. H. 1924 Cal. 3t]9:;6f I. C. I8i. 

—It is open to base claim on prondshory 
notes and alteniatively, on the yrigiiiiil ilelit 
A. L K. !930Bom. 424 = til I C. 4J 
—Aiiegaibn of cjxihiing rental at iiforlain 
rate may be made with an altnrmitiu.* pni\»i 
for fair and equitable rent If not existiug 
rental is fouml A/I. H, i93H 185=111 I 

C. 615. 

—plaintiff always entitkcl to ait 

alternative relief, imlesH ii cdfeiids agalnsl 
some express provisions of the law. Claim 
for a declaration of possessiou as owner of 
the land and, in the alternative, if the Conn 
found no pos^ssion, a decree im possi-wiiot 
of the lands, is lega! iiid proptfr, A. I. It 

Lain H 20 s fill C. 8 m 
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Ib'siis Ail I Digest . 209^) 


c IK amm iir. r. i I Vjitncki I 

M a ) iltiTiialivc iiiicJ iiiumsisleiil 

Claiiiis— (' Omiilj 

-«A filll'. tud}‘ ii>,i liih right t«f|iri.i tjmpiioii 
«iii aynioju or oh tlio Malniuiethui Law. 
:9; AIL ‘lot; =12 a. l J. mi s 24 I.C. 425. 

— I*rt‘ uHiptur tiiay dsuoi jjartial aikging 
vtoidyr'.''i waid of tiilo to tho ro.sC^ and in the 
aiteriiafiM' alter to |a\Msm|d the wliole pro- 
nertu if I’onrl lirtidn that the vendor had 
fJtio to ilia whole. A.I.IL 1929 All :i9Hrl929 
A.LJ,5H9=II5 I C. !§. 

-*4|i!ehtioii if poHsejssioji of Crown 
witoavemd ill riaiiu either expreKsiy or by 
iiiiplieation-PoBKeSHkjii* held not alleged in 
the slatfmieiii of olahij— Aifegalioit that land 
wag j^ohl in Ltnidtiii m enemy property— Not‘ 
a siiflicieni jiilegatioii of poBBesaion. A. 1. II. 
1931 II C. 5lrhH M. L. J. 375=31 M. L W .555 

— 8iiil for real and for alternative elaim 
for money •liecriee JigaiiiKt plaiutilfn co-. 
.sliar*jr.H in maintainable. 40 L C. 173 

--Llllier party ti» a litigaUon may indndv 
i!i Ilia pleading two or more IneonaiBient aeis 
«*f material fiiel and tdaim roiled* ilioreiitider 
in tlie filierfifiti^e, 21 C. W, M. 145 = 80 C. L. 

■ ’ 3.42-^ = 541. C. 700. ■ 

' '—Aaaertioii uf noii-performanee of marri*' 
age ceremony alau IndudoH donia! of the 
validity of iiaHTiago. 54 I. C. !50, 

— Prii}er for jilienuitiu; relief does not 
imply waiiver of original rtdkrfe. 216 F ,L.^ 
it lin4«III F W. H. 1014=25 J, C.866 = 

4P.E 1915. 

.. —iiiaiiihistoiil pleas,, uf pionial uf execu 
lion cif and waiit of consideptiun for pro- 
sit dt* itinv !*«* .‘ilfuwad lu bo raisecL 5 L. B. H. 

251 = 9 Ifid. Cas. 459. 

- Where right vd' way is based on own- 
t‘r.siup in the altenrative user aud defeiid.ants 
•laim ow^'iiership but evidence ooi proving it, 
it was hold that relief on the ground of user 
can he uinm A f B 1922 Bom 199 = 46 B 20u , 

= 23 Bom h ll 1009 = 54 I C 517. , 

•■■■ Allot nutivr rl:dn,is ut! (he erouud of , 
uwnct'ship and prescriptive right are euier* '! 
tanimihh;. ’in O C 1.92 = .|| ! 0 90.3 = 4 0 I J i 

. m. 

* A pin-iy liligasit can nut ho alluwod (u 
htk*‘. inconsiNtoiil positions to tha detrimeni 
of oppunt-nt. A I R P.I22 tJa! 114 = 35 CL 

d m = 54 1 C f 0 J. 

.Appellaie Court mu.si .see thrt inconsis- 
t.ent defences iirv, not trumped up during the 
mit, !>ut it tan decide a question, not raised 
i?i the pleadings, but not inconsistent with 
questiuns specifically raised in the pleadings, 
y B H 1911. 2nd Qr. f4L 

- "Where plaintiir based his suit on the 
avernient that A wa^ the last male holder but 
if 'was found that B was the last holder, suit 
ciuniut he tii'-nuHsad un the ground of false 


“ c IC C. (1908) Uf. 0, f. ,2 ( Comifl) , 

I ( l-a ) Altefiiatlve aiicl'incoiisisleit 

xlaiim—(.CoHki) 

: averme,nL A.' IB 1927 K 104 = 22 K L B 175 
■ rlONL J5 = I00IC446. 

—Inconsistent plea can be set up in a subs- 
equeiit litigation. A I R 1926 Mad. 645 = 21 
■ .'ML W 551 = 90 1 C 124. 

—Flea of non-existence of a policy aud 
contract of insurance, is not iiiconsistent with 
a coupled pdea of nou-liability due to certain 
conditions, even if policy was in existence. 
A I E- 1924 Rang. 317=2; Rang. 144=81 1 C 591 

—Ciaim for mesne profits not a specific 
issue and is not denied— Plaintiff not disenti- 
tled to claim. A I R 1923 Mad 168 = 16 Mad 
L W 752 = 09 I C 389. 

—A prayer for general relief must be 
coimistent with a specific claim and the plea- 
: ding. ■ 03 I C 2. 

—In a suit on mortgage inconsistent pleas 
of denial of execution and of execution undei- 
undue influence cannot be aliow^ed. 47 ! C H . 

— Inconsistent positions in Court cannot 
be taken by the parties to the detriment of 
their opponets. 27 C L J 535 = 44 I C J59. 

—A deft, may raise, by his written state » 
meut, as many distinct and separate, and 
therefore, iiiconsistent defences as he niay 
tliiuk proper. 16 C L J 439 = 13 I C 128. 

“•■A party can allege two or more inconsi- 
stent sets of material facts and claim there- 
under in the alternative. 21 0 C 1 = 44 I G 
368 = 4 0 1 3 048. 

™ dneonsistent pleas not destructive of 
each other are permitted by 0. YI, r. 2. A I R 
1925 Oudh 120 = 27 0 C 475 = 11 C L J 619 

: = 82 f C 333. 

— Defendant is not prohibited by any rule 
of law, from raising inconsistent pleas MW N 
■ 1912. 413= 15 Ind. Cas. 382. 

( 2 ) hvery pfeadiiif must state facts 
and not law. 

—Gounsol should not plead their opinion 
in the plaint in originating Bummous AIR 
1923 Boot:177 = 24 Bom L K 111 = 47 Bom. 

349 = 77 1 C83, 

--^Pleas and facts constituting them should 
be expressly stated, AIR 1925 P. 168=1924 
,P H 0 ■ 0 297 = e P L T 465 = 84 I C 380. 

,, — Under O.' Yl,r. 2 and U. VIIL r. ‘iit k 
necessary to plead facts only aud not the 
points- of law.. A ,f B- 1931), Bom oil ='32 Bom 
L B1:178= Ind R.ul. ( 1931 ) Bom 65 = 
■ . , , ;, I28 I C 009. 


Mn 


CoDSolidalecI Oivii iP4 




c. I W8) Of. f. 2 ( CmM ). ' ' , i 

( 2 ) Every pleading nmst state matefia! i 
facts and material facts only. 

• ^Piaixit ybould state biiiy material facts : 
upou which plaintiff roiies for his claim. IB? I 
1 C B3 = 1 li 1932 N 53 r A J B 1932 N 23 (2i;) : 

. = 27 N hll 327 :: A I R 1922 N 70. , 

—■Fliiint shonlcl'; state rHuhsiantially tho j 
facts which make up the plaintiff’s case ami i 
shonifi so be framed as to enable the other 
i>ai’ty to know what case he has to meet. 22 
■ C L J 254 =r 20 G W N 310 = 21 I C I8|. 

— I’iie decision of U case vshould be based 
on pleadiu^% fji collision case, plaint should 
bo so framed .as to enable the adversary to 
know the case ho has to meet, and to state 
the •]>articular acts of negligence result of 
which wavS collision. 25 OWN 519 r 34 0 T/ J 
178 = 66 I C 745, 

—Suit, should not fail by reason of acci- 
dental error where particulars of claim are 
given with reasonable precision. A 1 li 1928 
Mad940 = ( 1028 ) M W N 46d = 50 M h J 79 
=: 28 .LW505= HI I C W. 
—Under O Y.1, r. 2 facts and Only metcrial 
facts are to be stated in a concise form in the 
plaint and not the evidence by which they 
arc to bo proved. A I B 1925 Pat 410 = 3 Fat 
L B 30 Civ; = 86 I C 629, 

— Under 0. VI, r. 2 besides ; ideas which 
should be dehnitely* taken, facts' constituting 
them should also be stated. A 1 B 1925 Pat 
108 =(1024) Pat 297 rO P L T 405 r 84 I C 286. 

— I-ifan action based on fraud it is nece- 
ssary to prove that the representatives were 
either known to be false to the party making 
them or that they were made recklesal^ and 
were made for the purpose of being believed 
and acted upoti, and actual damage was 
caused for which the relief is claimed : 21 A 
LJ 571 =74 I C 466rA!R 1924 A 17; see 
also 7 0 W N 1045 = 129 f C 168 = A I R 1931 
0 5; and 24 8 h \l 232 r 128 1 C 682 = A ! R 
1920 S 298; and 125 1 0 145 = A I R 1930 Pat 
257; and A 1 B 1030 A 427 = 1920 A t J 469; 
and A 1 B 1930 C 22= 56 C 868; andlOS I C 282 
(tail); and 92 1 C 322 = A IB. 1926 L 96 = 6 

Lah512. 

> —Parly, must make all necessary^ assertions 
k) carry the reliefs and prove them in aii alter- 
native case. A I B 1931 Cal 25 = 57 Cal 796 

= 129 I C 255. 

' —-Mere abuse should not l>e allowed to 
find a place in any pleadings. A I B 1930 A 
647 = 126 I C 820. 

—Argument addressed on appoint not alle- 
gediii the pleadings and on which no issue is 
framed' will not remedy -the defect in ploufli- 
ngs. A I B 1929 All 657 = 1929 A L 2 1122. 


C. P.C. {1901 )llr., 6, f* I f 

{ 4 ) Every pleailiii^ mast slate fatls aiiil fiet 
evidence by wlikli they are U he prmtt 

— Mvidencu of parly in not part tif pica 
ding. A I B 1925 All 759 = 47 Ali 8ti7 r 23 A 
li J 795 = li h H A (3v, 4b5 r 8f I C Ilf. 

, C 5 ) Variance between Proof and pleaiirifs. 

—Hue cases undtn* i K P», r. 7. 

( 6 ) Practice. 

— lieicrminaiioiih in a cniiho should k: 
founded upon a case either ^to be found in 
the pleadings cjf iiivolved in or coiJhisleiil 
with tlic case i.lioref^y iiiade. A I li 1927 Bind 
2l9 = 2CISit J2i. 

—And defective pluadingH may be stipple- 
inented by evidence, oral and docanieiitary, 

2trMUJ 786 = i! I cm 


by onc! deft m iiol 
' 22 I C f II. 


A I B 1929 All 657 : 


— Though admiHsioii 
biuditjg on otlmrs. 

—Where a pica is ooi sjHxdtiailly raked 
but the courts deal williit a« if It were raised, 
the suit !H not to bo dismisHed for failing !♦* 
raise it A I B 1928 Mad 793 = 28 M I. W 
213 = 55 M h J mi s: 1 1 1 I C 211. 

"—The Court is to apply the law wlmtevcr 
the case of tho pariieB may be A ! II 1928 
B<mi 291 = 52 Bom 393 = 30 ikmi h !l 59! = 

Hi I cm. 

— The rule of smiMiimi allnunki pro^rilri 
should fiot be applied regardless of eirciim- 
stances. A f R 1927 Hind 248 = 1§4 I C 411. 

—Claim of easenieiii for self and otlierH-- 
Claim in respect of others md prnvcfl— 
Elntttled to Hiiecced on proof trf pwnwr user" 
A I E 1926 Cal 647 = 1 1 I C 148. ■ 

—When there k a possilik: ease on fim 
allegations, the Court should not dismiss the 
suit but must lake evidence and decide the 
suit so far as it is suRtalnable : 16 A li J 611 ■ 
= 46 I C 925 = If A 131; 

—Property to be attached in execution— 
Party alleges allotment of that property I <» 
him on partitioii but fails to prove it— Alla- 
ching creditor also fails to prove his allega- 
tion o! allotment to judgmtnikdelitor— 
Court may grant party siieh relief as iown 
from the findings and this cannot be iiiipeii- 
checi in appeal. A TR 1926 Nag 203 = 91 1 C 

2il. 

— Abscijce In the pleadings of any spodfic 
referencje to a contract of sale, doss not 
compel tho Courts to keal it m if it wore 
non-existent, 3 Bur. U J 78 { ¥ B ) = 2 BaiiLc 

, 285 = A I R 1924 Rang; 214= 811 C 857. 

—The objection to a document for want 
of rcglsirothm is one of subsiaiiee of the 
kaiisactiun. AIR !93U Pal 530 = 112 1 C I5S. 


iH-MjyV All hidlu l!()!isolid:tk!tl{Jivii iJigcHt 11)11-1954, ' ‘>Jl)4 


C, IK C, i IW8 I Ilf. fi, r» I (V^mehi) 
i i ) f»faclkc‘-(Cr>///dl 

*-“»A pkn iliai «yit k pniitiaiiiJ'i; muauH 
llial si HliiJiiId hif. A I II 1929 N !B7 

= Hi ICi4i. 

-*• l><; hiiHiid u|'H»ii atak- 

nierilK, bfiwitver tnie, irtaria in an affidavit hy 
a perHOfi alinnf^ 18 or 19 ynarK of a«e, wliore 
Ilia statoinnnt made at tho iiwikriion of 
liiioreste«l porHoiiH. A f II 1050 Cal. 09 s 53 
Cl W X kin r rn C h J 520 r 57 C!a! 454 r: 174 

1C W. 

— Kiainte may he alieijjnd to he tiitra nre^i 
witlioiit iwignlni:^ aiiy fnrtber roaaoiw. AIR 

miPcm. 

— Hi a Hiiii on lo«t horul, the ii^roateBt care 
ill decidin|i(lli0 Iohh of original miwi he taken, 
A I II I kill Ail 74i r49 Al! 78 = 24 A h*l 

.904 = flic 82. 

•—fumeral rule in a plea once abandoned 
may not. Iw raiwcl; fiiridaiiiontal ihhucs m 
littiilatioii and rmjudimia are exccptiouB A 
I E 1927 Mad 275 = 25 M h W i 1=100 | C 4k 

— False allegatiorig to establish plain fciirs 
right ^as the presumptive reversioner, does 
jidi diM|im!ify iiim from maintaining the snit, 
if facts diselosa a status in which he can sue j 
for llift deckraiion he. Hecks. A I E 1950 All ! 

754 = 1.28 I C 782, j 

Fartv io nmrtgage having full opportii- ; 
nity to take a plea that it in riot hiricling on 
Iiim iionaking it must he deemed to have 
waived it. Jt is waiver also in riaspect of the 
fwsonal eovenants In the mortgage, A I E 
1951 Mad 140 = Oil M h J m = 55 M L W 05= 


C. F C. (11)08) Of. fi, f, 1 (CowAl) 

( I ) Practice— fCWd; 

Mad. 480 = 1028 M. W H 08 = 1 10 I V 21. Jko 
' ■ . ;.12 N LEOOr J4IC 704. 

I — VVIiere the piaintill’ has not expressly 
asked for a relief he should not be non-suited 
maraly becaiiBe of the inartistic method in 
; which his pleas * were made in the mofiissil 
^ Cmiri ■ ^ A.' I B 1925 Nag.l 1 = 68 ! C 55-9. 

—Mortgage- deed inadmissible but defen- 
I dant added amount due— Court can pass a 
' personal decree. AI B 1922 Bom 440=24 
Bom. LB 502 = 68 ! C 1005. 

—A written application is not a substitut; 
for the ora! examination under O 10. E. I 
A I E 1922 ()iidh 78=8 0 L J 459 = 66 I C 222 

—Decree for one share may be granted in 
a suit for the possession of whole estate, 1915 
M W K 908 = 2 M L W 1214 = 19 M L T 298 
= 30MLJ451 rJHC 831. 

■ — Where the undoubted evidence is consi * 

; stent both with the allegation of the plaintiif 
as with the denial of deft, the plaintiff must 
Fail. A I B 192,3 Pai 105 = 67 I C 451. 

— Pleader not using his coMential position 
to his advantage in arranging a sale on behalf 
of his client. //eM^ the case does not come 
within the ruling in Cai cer v. Palmer. 8 Cl. 

^ F 557. ATE 1931 Cal 144 = 52 C l J 492. 

—Eules of pleadings are not strictly enfo- 
rced in Courts. Absence of specific denial not 
tantamount to (dear admission. A I E 1925 
Lab 409 =71 I C 779. 


54 M !63. 

—A point relevant io liability in a suit, 
which is abandoned, cannot l)e re-opened but 
this principle does not apply to points which 
are irrelevant before decree. 5 If P L E (All) ■ 

11=62 I C 273, I 

— Suit for ejectment — Third party added 
as defendant supports .plaint iff. Defen- dant ^ 
supports plaintilf. Defendant should tile a 1 
wriiten statement to iliat effect. A I B 1931 > 
C 70 = 52 C LJ 357. S 

—A suit must always be regarded as 
i‘e!aiifigonly to the legal obligation.s previous 
to its iiistitutlon. A. 1 E 1928 'Mad 245 = 1927 
M W N 527 = 108 I C 111 

---A party is not absolved from taking up 
all availabici grounds for re.sisting a coiiten- , 
tion of the other side, merely bocauHc be has 
authority of the High Court which, if follo- 
w'cd, would relieve him of resisting that 
contention on any but one ground. A I B 
1927 All 1)68=25 A L J 842=103 I C 277. 

— Afoffusil pleadings not to be strictly 
.tronstrued . . .Much .latiiiKk .fo .be ..given to., , 
tlmm— frderition should be seen. A I B 1928 


— A custom alleged in <Iefeuce but not 
proved and not framed as a distinct issue, does 
not prejudice the defence A I B 1924 All 831 

=78 i C 480. 

—Pleadings, judgments and decrees in this 
country must always be liberally construed. 

A I B 1924 Lab. 342 = 72 I C 477. 

— In a suit to recover the price of goods 
sold and delivered to the deft, tlie pllf- set up 
an adjustment of account in his plaint. The 
, Lower Courts found the claim to be truet 
; but dismifisied the suit on the ground that 
plff, had failed to prove the adjustment of 
account on which suit was based : IMd that 
the dismissal was wrong, as in spite of the 
adjustment set up in the plaint, what the plff 
sued for was the price of the goods that were 
supplied to the def ts, 4 ! I C 42 1 . 

— Court may find that tlie case of a party 
lies somewhere between the cases of both 
parties, A I B 1926 Nag, 48 = 89 I C 991. 

—Adverse inference not to he drawn from 
mere omission in pleadings, AIR 1930 P 455 
= 11 F L T4h5= 127 1C 817. 


DrHui’H All Iiuliu (jivii , I.IHI- WM 




C. P. C. (19011) Of. 6 , f. 2 ( Contd } 

{ 6 ) Practice— (CWif/) 

-r-Oiistom Bet up by parties must be taken 
aB a whole and not piece-meal. A I II 

Oudh. 204 = 114 1C H3. 

Pleadiu^B must bo taken as a whole. 

ATB102r,Naj?, B0 = 89IC 1016. 

-—Eeliaiice by plaintill: upon a voidable 
Irausactiou, justifies defendant to challenjifo it 
bv defence and not )jy a separate suit. A 1 B 
1925 C 20 = 28 C W N 805=ffl2 I C 369. 


C. P. c. nwi or. 6 r. I f j 

( 6 ) Practice iCimtd) 

"Where iii u ■^uii far h r 

found that |iarth"< are jnifil nwiioiNonia* 
iamb a decree for joint posM's^Hiofi uloi*,' 
should bo paHsed. A I B 192b L oCiTrfft I C 151. 

— I’lalntill's tjviileiice in to be i«kefi bftVm. 
dismissal of hiiII, A I I? l9‘Jd All iiT2“96 | C 89. 

— |)oi*onu‘H an* also ift<*lii«b'd in ndrs 
rtdatinof to profedure. utilf'**'" Un*y fn‘yafi\e 
them. A 1 H Um V 53=54 T PM-fll | C mi 


— A case cannot l>e defeated merely on 
the ^<round of some technical defect in the 
pleadin^^s. 46 Bom 200 = 22 Bom L B 1009 = 

A TR 1922 Bom. 199= 64 1C 517. 

—The practice of dismissing a suit ort the* 
pleadings alone is highly to be depricated, 
jind ought not to he restored to except in 
absolutely clear caseB.29 M L J 786=31 1 C 704. 

—Suits must be decided with reference io 
the pleadings of the parties, and unless the 
Court is specially asked to determine a parti- 
cular question, as between the parties, it is . 
not only not bound to do so, but it would , 
!iot be justified in so doing, • 24 C 433. ; 

—The strict rule that •averments not trav- ! 
ersed must be taken to be admitted, is not i 
applicable to, in Indian Courts. 11 OWN 225 i 
=5 C L J 181=34 Ct57. ( 9 M 1 A 287 F ) ’ 

■ . 1 

—The plea of *T)emurrer has not been i 
recognised in India. A I B 1923 B, 24 = 24 ! 
Bom .L B 328=47 B. 182 = 67 I C 326. I/fM, I 
that pleadings in the mofussil ought not, as a ! 
general rule, to be strictly construed. 2 S L R ' 

59, ; 

—The character of a suit is primarily to be ' 
ascertained by a reference to the pleadings 
and is not dependent upon the plff’s success 
at the trial, 14 Bora L B 1135=17 I C 779. 

—if an appellate Court is of opinion that 
the plaintiff has been prejudiced by the defe- 
ctive pleadings and that there has been a 
finding upon insufficient evidence and upon 
evidence which the plaintiff had no reasonable 
opportunity of meeting, the proper course is 
to remit an issue on the point. 15 fnd. Cas 3. 

—Fraud is not established in case of 
equally strong and consistent proofs on 
either side. A I B 1923 Pat 327= 4 P L T 10'^^ 
=1923 P H C C 1.37=1 P L B 252 = 71 ! C 843. 

—Where evidence is led on right issues 
and no party is prejudiced, the proper relief 
should be granted even though it is not clearlv 
set forth. A I B 19*26 L 417=8 L L J 166=97 
I P T; B 314=93 I c 9?8. 


—A plaifilill' purpt>sel) vu! 4 m' i- I tU «l 
down to defirtile pb'adinu**’. A I II PAIM AH 

:i2t = IIM C 514... 

-"-Appidlati* Bhonld ufn'tln f 

it cotnproirilHo hcI up by otir f»C ilie pai 
binding on the parties urni if lie* 
was not bimling whcdlinr _ llin plaifitiif Imd 
proved Ids viw^ on the ujorits* 15 I C 478 =61* 
P hU PW U 1912 

— A liimlu jitotlit*r sui-jfi ba* maifftnrijim'i* 

' against the tw^o widows of her son. Uni* of 
the widows set up a pnMIiiimoitH sriii whiisi 
; patendty w’aa derded b) Ifm oiln^r f»n| |,i^ 

! wMS thermipon added ii« a parly, tliatdi 
: was unnecessary io decide* ifiis fpiCHf ion of 
5 pateimity am! fijal the proper tlfcrec |o pasn 
‘ was one directing Urn aiinmnl itlhovcif U’* 
maintenance to be payable by an} one oi 
more of the defcndaiilH who w.h In 
ssion of the estate, out of aiifl in 
to, itie part thereof in his or her pfijKhesi.iiut 
18 A B d s;iHr60 I C 99. 

— AduusHinu io be taken in whole atnl leO 
bo dissected iii part. 28 A! 1 4 .1 589 | P V 1 

= 19 I C 211. 

—Where in a sidl on a mortuage a dt I'l 
picaded that the deed was nevi*r %'\i*uiie.d I \ 
him, that if it was signed hy him. lie was e 
minor and subject to umhie inllm nre. //e/d, 
that on the pleadIngM it mmst be Piken ihai 
the deft, did posit ivUy deny tin- exm nfi* n tif 
the deed. • I U li ,] :!ru=25 I C IIH* 


C. l\ C. (l9§S)<lr. I f 


SfiHniwh 

( i ) Bcope of the rule. 

(2-3) Breach of trust, 

{ 4 ) Collusion. 

( 5 } Confession sud iddi I'l v 

( 6 ) Contract. 

(7-8) Cuatoiii, 






mm 


C E C* f ltii„).ir. I.,r,,4 {Conidl: 

( il ) Kaloppei 

C ifi ) Fraud anti €oareion. 

( li ) iUiL 
{ til ) Miicoiicliici 
( lil I lfiwpriEeii|i|fcio«i 
{ 14 I Neiligwm 
( 15 ) CJiKiue iriiueuci, 

( I ) Scific &f Ifi 0 rule. 

—Where burden of proof as regards an 
allegation roits upon plaliitiift defendant 
ciinnot l >0 coaDtptIfed to disprove it. AIR 
lim Sind ICMl s 17 8 lal 9 = 80 1 C f 58. 

— Where tlia relief claimed ie to have a 
liecree ota Court set aside on certain grounds' 
alleged, it is iibsolutely necessary that the 
grounds relied on slioula be set out clearly, 
and definitely. A I E 1928 Mad 945 r 188 I C 

43f. 

ireacfi oftwst 

—In actions based on genera! allegations 
of fmnd or breach of trust, speciic parti- 
culars eoiisliliiting the fraud or Jireach^of. 
Irast must be given. Mere general allegation 
is insufficient A I. E 19B0 Mad 78r57 M L J 
h W 914rlnd Bnl (1980) Mad 481r|2X 

.1C 15. 

(4) Collfisien. 

— fii eollnsion ea^s, the plaint should set 
out the circninstanees of the collusion with 
clearness and accuracy, to enable Ms adversary 
to know the case and state the particular acts 
of neglirfenee that caused the collusion. .25 
C W M 519 =S4 C L J 178 r 45 I C 745. 

—Burden of proof as regards allegations 
of fraud and collusion lies on those who 
assert them* which must be proved from 
established facts or from inference leMtima- 
teiy drawn from them as a whole. AIR 1928 
PC7S = 45M li JS63r38M li T 825 = 28 
C W N827=89 € L J 165 (F C) =73 I C 391. 

( 5 ) Coifeisieii titd aveidaitce. 

—Defendant pleading confession andpoi- 
dance must completely admit the basis of 
plaintiffs claim and avoid the effect of that 
admission by pleading performance, fraud, 
release, liroltation or otherwise. 54 I C 131. 

(4) Coitract. 

—In a suit for money advanced, if defen- 
dant pMds illegality of contract, he must 
■HO <:learly plead and give particulars and, 
prove Illegality. AIR 1925 Rang 275 = 8 R 
^ ^ 275 = 12 1 C 270. 

—Thai he was ready to perform his part 
i?f llie contract, is not necessary for the 

^*41 >u ii. (1) 13^ 


C. f, C. (1908) Of. 4, r. 4 {Cmcld) 

( 4 ) Ceiitfact— (Go/i«?<l) . 

plaintiff to allege, in a suit for damages by 
purchaser for breach of contract unless defen- 
lantsput him to its proof. AIR 1980 Lab 
558 2 81 F li B llOs Iiid Eul (4980 )Lah 

259=121 1 cm 

( 7-8 ) Custom* 

— In an action based on custom, custom 
should be specifically pleaded and all the 
eBsential requisites to its validity must be 
proved. 84 C L J 819 ( F B ) = 66 I C 640. 

—Custom, an issue and allegation in 
plaint— Bhould contain particulars — Distinct- 
ness and . certainty of custom in pleadings, 
not necessarily final. 4915 M W N 968= 2 L 
W 1214 = 19 M h T 296 = 80 M h J 451 = 31 

1C 833. 

—A custom different from one set up by 
party should not ordinarily he allowed to 
be proved. In a case it is not permissible to 
split up the custom set up by a party. It 
must be taken as a whole and not piei’e-meal, 
A I R1929 Ondli 204 = Ind Eul ( 1929 ) Oudh 
118 = 114 I C 113, 

( 9 ) Estoppel. 

—Where there are alllegations in tne 
written statement which are such that the 
plea of estoppel might have been raised, it 
is always proper though not absolutely essen- 
tial that the plea should be definitely raised 
and issue framed thereon. A I E 1926 Mad 
1052 = 96 IC9I5. 

(10 ) Fraud and Coercion* 

— In pleadings, plea of fraud should be 
clearly put. A I E 1921 Mad 759= 54 M L J 
644 = 28 L W 367 = 1 10 ! C 763 sec also A I R 

1921 Pat 48. 

— General allegation of fraud without 
particulars does not amount even to aver- 
ment of fraud. A I E 1928 Pat 112 = 9 P L T 

470=104 I C 821. 

— Plaintiff seeking the benefit of s. 18, 
Limitation Act, must clearly allege the 
particular fraud and in detail by which he 
was kept in dark about his right to sue. A T 
E 1927 All 437 = 101 1 C 322. 

—Where a decree is sought to be set aside 
on ground of fraud, such plea must be clear, 
definite and specific. A I B 1928 All 566 = 21 
A L J 488 = L E 4 A 481 Civ =74 ! C 964. 

— When fraud is alleged partimlajs must 
be given in plaint, mere general allegation is 
not sufficieni A I R 1921 Pat 198 = 2 P L T 
I 528=6 P L J 873 = (1921) Pat 209 = 62 I C 962. 
1 sec also 2 tJ P L R (Pat.) 242 = 58 ! C 3 f 7t 


Mmi 
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Alllnclta lUI 


e.'P. C.'(i^iii) Or. 4vt. 4 ( QmUtiy ■ ^ ;' j 

i lO ) f‘fm4 aiici Coefcloii-*(6’<>w/r^^) •:■■..■ ; 

—Party relying on fraud must state iu bis | 
leading particulars there of general allega- j 
ions however strong are insufiloient.. 58 I C I 

317. ! 

— Allegations of fraud have to be^ parii' . 
cuiariaed in the plaint and unless this is don<i . 
the question of fraud will not be inquired | 
into. 2B OWN 1045 = B1 0 L J B = S4 I C 197. 

—General aliegatiofts of fraud undue 
influence, misrepresentation are not enough, 
particulars must be given. 39 Boin 441 (PC). 

—Where fraud is alleged, particulars must 
be stated. 20 OWN BBB r 35 I C 284. 

—Where fraud is alleged dear statement 
thereof is necessary. 35 I C 252. 

— A plea of fraud will not be heard unless 
it is specifically averred in the ploadirigs. BO 
I C 20 = 8 Bur. L T 209 r 8 I B R 18S. 

— Where fraud and coercion rire; alleged, 
detailed particulars must be given in the 
pleadings and the parties should be siriclly 
confined to the particulars so given. B9 Bom 
149 r 17 Bom L Ei57 = 28 I C 921. 

—A plea of fraud should always be made 
in the clearest and most definite way. 41 Cal 
148 =20 I C479, 

—Fraud— Acts constituting fraud to l)e | 
specifically alleged in pleadings. 8 S I R 3. | 

— Where a suit is brought to .set aside ii 
decree on the ground that iis was obtained by 
fraud, the plaintiff must clearly and speci- 
fically set out the fraud. Fraud or forgery 
should be .specifically proved. A I E 1926 P (1 
109 = 1926 M W N 812 = 25 A L J 20 = 88 M i 
L T 8 s 31 C W N 538=3 0 W N 731 = 97 I C 

543 (PC).;: 

—A party who relies upon fraud must i 
both plead and prove ii He is bound to give 1 
particulars of the alleged fraud and can i 
succeed upon proof of the fraud as alleged i 
and not of any other kind of fraud. 4 Bur B i 
T 118 = 10 I C 922. I 

—In a defence by defondants, points as ! 
to fraud or forgery should be specifically 
pleaded in written statement If not defences 
should not easily be accepted. A I E 1926 P 
C 109 r (1926) M W N 812 = 31 C W N 538 - 

25 A L J 20 = 38 M L T 3 (P C)=97 I C 543^^ 

—Allegation of forgery may be inferred 
from the allegation that the document was 
not executed but that it was executed by 
fraud connot be inferred therefrom. A I E 
1929 Cal 77=rn lC74<i. 

—If one kind of fraud is not proved, 
another kind of fraud cannot be set up as a 
{>asi3 of the case. A I E 1929 Bom 1=53 B 7'5 
^0 Bom li E 1539 = 113 I C 229 


c. P. C. (PHIS) Or. It, r. 4 f . 

( SO ) S’raiid ainl Cocfiiwi- 

— (itnnTiil of fruild ln»w»*vcr : 

strong arc. fiartmilai'H ihIihI In* 

givern party allci/ingonc kind of frn, lulranjud 
set up anotlmr kind orfrauirin llir of 

tbff trial w X S C 331. 

— In ilin case of ari mnion on fraud 

or undue hiflnenro pariiiisbifK retfard*^ the 
fraud t»r uiuiu^i iistfinoHH* must be If 

one kind ud* fraud is not auoiln'r 

cjHinot be set up. A I It 1928 i bidli r 5 O , 
W NWis III 1C 91. 

— WIkui frainl of fsne kind in allegeil 
. relief fui another, groiind, niniioi bi? .ailPi'iul 
1 Undue iidluenee is a fraud of gravest fuiliin* 

! and where such fraud w alletoMl ami provril 
' to be a pari of a Hclienie, rnnrefved tairfy . 
; whether piamal or not, rl Is iniiuatrriitl for ♦ 

; the purpoHesof establi'^ldipi fraud and oldai* 
ning a rtdkif iliuriioit A I lid922 Cat 2U2 = 34 
C b J 529 :: 26 i! W N 117 = 68 I C S77. 

j —A charge of fraud intiHl be 
; jnoved as laid, so that when une kind Pf 
; frsuicl is ediurged, amdlter kind of fraiiil 
’ cannot, upon faibin! of |»ri>uf, bf. siil Hliliiteil 
for it. 3{) C L .1* 475 = ifi I U 6# - |4 C W N 

612 . 

— Court is not Cfiiitled to go iiitii I hi* 
que.siion of fraud if. no hucIi ihmic ih laised. 
A T E 1927 j\fud 638 = 5ti M 657 = St L 1' 

197 = ifli I c m. iM M‘e Ii I c m 

—In a general allegaiion f»f frantl u party.' 
(‘annotafkrwiirds be allowed to say lliai he 
was taken by .•surprise, if he fails to ask for 
partktilars of fraud at. the |woper ‘trial A I 
Bt93bCal62l .= 34 1! W H HtUnlml liiiL 
{1931) Cal 177 r Of | C 461. 

'—Plea of fraud fuiii tied to he set op’ be 
pleadings may be odswl by Uhj party when lie 
hecontes aware of ip 36# I C 746*= B Cl L *1 . 

5111 = if fl C 3J4, : 

—Where the eai4^e .of. ad, ion k fouj f.r 
coniraf'ta, the pluiutiff euumd !iy uileginy 
fraud, base ii on fraud. A I II lithp B 119 r 

53 Bom 271 ='3I Bom L 11 21 r III I C 417. 

— Wliere framl i.s pleaded utry' vaguely by 
the defemlani if is for the Fleader of pfaiie 
tiff to get ^lelivenal piirtieularH of it. if In* 

I fails it is fur the {!onrf in get the. dcdieietiey 
supplied. CmirCs duty is to Hec'dhai llm ciiHu 
. Is so framed p to let ea« h side know fully 
i the nature u{ the one against it. When parti" 
ciiiarsare ordered to be dtdivered defaulting 
party should lo be onh-red fo-pay rests, 
occasioned by the application If. the phiintilf 
is the defaulter, he shonld hnve Ids mdioii 
staged. In ease of defendaitf, his defenee 
should be struck awi Jtulge should allow 
evidence only on partiuulars. A I it 1924 AH 
17 = 21 A Ij J 571 = 15 I? 4 A 464 = 15 A 624 

'=74 1C 4111, 


‘esiii’a All Ificiui CoriBolidated 0i?il Digest. 1911- 


C.f.C. ( if. l(tWM) 

III ) Ciirt I 

— A inii'l.v rclyiifg iipnti aii oral gift, to ; 
|U‘o\o 'With iitiiHwt IliO wurtls on | 

whirl! Uv rolir^ wsih oflirr rirrumHturifoH of 
limo‘ afui |>}a»'.<5. A I li Oinfh K*4 r li O i 
W N hi = 117 I C m. j 

f li ) Mlstciiicliiit 

—■'Although (t {nrhahly Irur- ui oiu* 
fliai a log d fulvihrt' uiunt .lori'id, Hisde- 
uiufdH of fart fr»nti hi.s rlioiif. .yet lu appli- ; 
ralioFj for HfalnueutH iiupiitiug ; 

prejiulirc or yuftiirnoHS or corrwptioo k> ' 
Bfagistraftt.s shotild not lie iiiado unlesH an , 
application ftir tninHfer clrfiftud by imkhtar ' 
omitaincd a sf.dcmeni which would have been 
iUHwifhired as a Hiaienieiit tlial there was such ' 
a rcihitionHliip betweerj the ^ Blagistrate and ; 
llie •person who was •wefitioned m haviitg '• 
visited liiiu, as to make it umlesmddc that ■ 
I lie Maginlnite Hhonid nil and fry a case in ‘ 
which lint iiiiciresk of llwf, person were , 
iidviirwdy affitctecl The statf?inent wan found . 
lolmtoiaily unfounded and untrue: //«/</, ' 
tliaf- the mkkh'itir ivm guilty o£ professional ■ 
miHcoiidiict. A 1 11 1929 Pat 151 r8 Pat 575 : 
= H)I* h r 7Hrlii.l Kui (I'.l-ill) Pat 330 

, (F. I? )=n6 IC 762. ' 

' ( I / > Mtsrepfescntatioii. ! 

--d/loas *»f miHfr.prcHeuiation and ^fraud ' 
riiiiHtf be examined with the utmost rigour. 

A i It. im Hind 25 = S2 IC 81. : 

Pariit'idiirs of misrepresentation and * 

friiml iiftmt be givori^ at the instatiee of: the ; 
aimliFUiiuireliaser in an ac,iion to resist . 
dii'Jtfou-iumdipcr'H title under s (»5. A F K 
PMb Boot IB ='2l Bom h II VMH r 911 C 426. 

( 14 ) Nefhfesice. _ | 

an HUclion based on negligence, ail I 
particulars which eonsiiuic negligence must i 
im Himeilicaily stated in pleatling, A 1 11 1922 | 

' Pat 17r AFLT 222 = 67 iC 664, | 

—Uenerai allegations of fraud and nogli- ■ 
cence are insullickui, particulars must he ; 
.given. ■ 29 I C 482. : 

{. !5 ) Uiidiie iiifiticiicc. , 

.~»-\Vhei<‘, fnpnl or midtm inllueueu is | 
^alleged, detaile.d particulars must be giveni in ; 
the pleadings, ami parties must lie strictly | 
lioidined to that state of faeds. Wliere one i 
Mim! of fraud or undue' influence is charged, 
3 i?ioilmr kind of fniud or undue influence 
eaiinof, upon faifure of proof, be substituted 
’ fjir it; A i: K 1928 (bidh 3:id r 5 W N 435:.' 
-110 i cm. Also 24 Cr. !. 4/35 = 3710 

707, Also 14 A L J ‘45 = 38 A I’ifeiJ 1 C.913. ’ 


C.P.C.(I908) Of.6,r.4( Concld ). 

( 15 ) Undue influence— (C7o?ic‘2d) 

^ —Plea of undue inftuence cannot be enter- 
tained unless particulars thereof are givers. 47 

I C 11. 

—ddie Tide only requires that the parti- 
; mdiU's which would amount to miarepresenta- 
iiou or undue influence should be stated. 
Whore there are facts to justify an inference 
of undue influence, the omission to make an 
allegaiion of undue influence specifically is 
not fat;d to the plaintiff’s case. A I E 1931 
Nag. t)3 r 27 N L B 19 r Ind Rui (1931) Nag 
. .100'= 02 1C 452. 


C. PC. (1998) Or. 6, rS 
( I j Scope of the rule, 

—This rule corresponds with English 0* 
19, r. 7 of E. S. C. When an order is really 
one under O. 6, E. 5, but purpoting to be 
made under 0. 11, r. 21, it should be treated 
as one made under 0. 0, E. 5. 137 10 842=: 
1932 M W N 301 r I li 1932 M 400 =: A IE 
1932 M 316 (318) = A L R 1932 M 414. 

—When both a plaint and written state- 
ment are defective, the proper course is to 
either return the plaint for amendment and 
require a fresh written statement in reply to 
the amended plaint, or to examine the parties 
if! Court with a view to frame proper issues. 

4 Bur. LT 118= 10 1C 922. 

( 2 )* Failure of supply particulars ordered. 

—Whore the particulars ordered are not 
supplied by defendant in time Court can 
strike out Ms defence even where the penalty 
is not specified in Court’s order. 4So where 
the original Court strikes out defence on 
failure of defendant to supply in time parti- 
culars ordered and on submitting inaccurate 
and incomplete particulars after long time, 
the desere tioii is not improper and should 
not be interfered with in appeal. A I E 1930 
ATad 473 = 31 L W 387 = 59 M L J 22 = 53 M 
045 = Ind Eul ( 1930 ) Mad 901 = 126 I C 629. 

— Buit under Bengal Tenancy Act (1885) — 
JMaint not giving particulars in s. 148, Bengal 
'Fenancy Act-Defendant should ask for them, 
but if cause of action given suit should not 
be dismissed— Amendment of plaint should 
be allowed. A IE 1931 Pat 135 = 11 P L T 
017 = Ind Rul ( 1931 ) Pat. 49 = 128 I C 780. 

( 3 ) When application should be made. 

- Where averments iu a plaint are not 
precise, defendant should apply for parti- 
culars, failure to do so disentitles him to 
fete to the matter iu second appeal (1919) 
■ ■ ■ Fat 451=52 I C 964 = I Fat I T 31* 
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C P. C.' f IfOS ) Of* I, f. S' (Qoncld) ^ j 

( 3 ) When application sliould foe made— (CWcIcl) 

•— Fiaw in title appearing from pleadings 
of person bound to prove it— Objection may 
be raised on such disclosure. A I R 1929 P C 

mi 

C. P* C. (1908) Or. 6, r* S 

—This rule corresponds with the English 
0, 19, r. 14 of E. S. 0. Gondition precedent 
and its non-performance must be specified by 
defendant in pleading otherwise performance 
will be presumed. Plaintiff need not plead it. 
Pleadings if silent imply allegation of perfor- 
mance* A I E 1924 Pat 205 r 72 I C I * 

— In a suit for damages for breach of 
contract averment of the willingness of the 
plaintiffs to perform their part of the con- 
tract, must be implied and the defendants if 
.they contest that fact must raise the matter 
expressly in their pleadings. A I E 1926 Lah 
318 r: 7 Lah 442 = 94 I C 304, 

—So also the plff. relying on a rule of 
prohibition of adoption should raise it in 
plaint. A I B 1927 P 145 .= 6 Pat 606 = 8 P L 

34 = 106 ( C 620. 

—Where in a suit for injunction, the plff. 
set up his title as owner of a piece of land, 
but failed to establish ownership, and it 
appeared that he was only a .non proprietor 
in the village and was in possession of a 
portion of the laud as tenant of the defts- 
ou payment of the customary rate. Held, 
that having failed to establish. title set up by 
him, his suit must be dismissed. 75 P L E 

1916 r 36 I C 55. 

C. P. C. ( 1908 ) Of. 6, f* 7. 

—This rule corresponds with the English 
0. 19, r. 10 of E S C. Hee also 8s. 3H-]()0 and 
, O. a, rr, 8 and 9 and 0. 41, r. 2 C P C. 

St/uopsls* 

( 1 ) , Scope of the rule ; 


(a) 

(b) 

( c ) 


General. 

Inconsistent or alternative plead- 
ings. 

Pleadings in contravention of the 
rule. 

Variance between pleading and 
proof, 
t 2 ) Consideration. 

( 3 ) . Custom. 

( 4 ) Suit against- agent as such. 

5 ) Suit against persons in individual 
; capacity* 

( 6 ) Suit based on a contract. 

( 7 ) Suit based on a deed of gift. 

( 8 ) Suit based on fraud,, undue influence, 
and collusion. •“ 


C. r. C. (IfiS) 0f, I, f. ? ( €mid ) 

( 9 ) Suit for a share in partiierahip. 

(19) Suit for damages* 

( 11 ) Suit for deelaratiofi of title, 

( 12 ) Suit for enforcemeni of a ikut 
{ 13 ) Suit for eubancemeat t#f rent 

(14) Suit for establishing adopllou. 

( 15) Suit for maliiieoauce of 

( 16 ) Suit for partition* 

( 17 ) Suit for pre-emption, 

( 18 ) Suit for recovery of a bride. 

( 19 ) Suit for recovery of money. 

{ 20 ) Suit for redemption. 

( 21 ) Suit for rent. 

( 22 ) Suit in ejectment 
( 23 ) Suit on a bond. 

( 24') Suit on a basts of easemeutr 
( 25 ) Suit on basis of surety-ship. 

( 26 } Suit on guarantee. 

(27) Suit on mortgage. 

( 28 ) Suit on pro-note* 

( 29 ) Suit on settlement of account 
{ 30 ) Suit on iitie. 

( 31 ) Suit to set aside allenalioii. . 

(32) Suit to set aside decree. ' 

( 33 ) ; Suit to recover possession of pro|»efty, 

: „ ( n Scope of fie fule, 

— frtj Gemral^^A plea raised for llio tirsi 
time in the Appellate Court cwinoi In rawisi-* 
dered by it. 8 M L T 247 r 8 Ind Cas 354. sec 
also 25 W R If; and II WR 485; and 224 P h 
R 1913 r 133 P W R 1913 r If I C lit. 

—Flea of special period of limitaiioii, not 
raised in written slatmeiit, nor eoitpidered fi,v 
first Court cannot bo allowed in spi»$l 21 C 
.. r . ' i Jill, 

—Objection involving uuestioiJ df ftel mi4 
not raised in liower Court 'miiiiot hm urged in 
appeal. A I E 1921 Cal 372 s If I C IW. 

—Party camioi raise a new plea m apiwial, 
where it depends on evidence. 28 II li II 5l3sr 
95 I C 73. see also 20 A L J 92 s 64 I C 952 rr 

A 1 1 mi k III. 

—Point not raised in the pleading nor in 
the appeal not to be cotmidered in 
appeal. I it till. 

—Plea of equitable acquiesce iice cttinot 
be taken for the first time in second appeal. 

AWN 1905, fir2? A III. 

—New plea as to the validity of iiolice 
cannot, as of right, he raised. A I II 1924 Mad 
904=20 M L W 433=1924 M W N 830=11 I € 

fSl. 

— (3lairn of title by adverse possession mmi 
be raised in Court of first instant. <1 1 C 8f I, 

•^But it may be raised for the first time 
in appeal if such a case arises on the facts 
stated in the plaint and the defendant is not 
taken by surprise. 20 C W N 778 r || | C 89f- 


211)5' 


Ail ifictia C«itMuiyii.lT*d divil liigtiHi, 11)11— iM4* 


211)6 


C. r* c. I i?W) Ilf. $f.l{ Ctmhi ) ! C. P, C. ( !fOa. ) Ol 6 , r* I Wontd) 

( I ) Sc«pc Ilf tlic rule -(Vimtd) • { i ) Scope of the tuk-i^omd) 


IliKti ^'<iort ill iMvitir to lio Hiib.Hiaii- 
tial Jiiwiiw, iiiay a pbri l<i iw ailvamied 

ill aiicottd apiml, tiiciugli it wa» iMit raised iii 

|il»liii A f ll nm^ Fat 237 = Ilf i c m. 

-•Tims par ties may be allowed to state! 
timir pleas wlieoever porisibie, provided uo, 
fiirtljer delay is eaissed : 3D M 'P 273 r 53 Ml 
h I r»0|slfi:> I (T2H8=tA ! R If 17 1 1067* 

—A fid ait objeeiioii, wbieh is fiiodameiikl 
to ilie valiifiiy nf a deed iratisfer, 

<aii be take.f! evcm after the iwriod for Its 
eaiietdlaiiori had rue out : 128 I G 433 sA I R 

If J0 A §05. 

—Ho also question fiH to adiiiissibiiity for 
wimi of regiHlraiioii or irrekvaocy of docu- 
ituoii can be raised at any stage. A 1 ll 1925 
€370r82 !Cf49 

—But new caae In appeal should not be 
allowed eMpomliy if It neeeHaitates remani'L 
35 Bom 23! = 9 I G 9tL Hw also 40 I C 407 

and 44 I C §24. 

•■—Hfi no aiiieiidnioiii altering the rmtufo of 
tile siill tun be allowed for tirsi time in 
appeaL 10 I* W ll I9|o r 44 I C 228. 

^ ■•"•Nowtmo eannot be sol up especiidty 
willitnil aiiionding plahti. A I E 1928 Sind 
ld:te23 S h il 370=107 I C 440. 

—Nor at a late stage of the hearing 52 I C 

47. 

•-'•Appellato Goiirt can not reverse the 
decision of the Hrsi (-oiiri on a point not sot 
np ifi tlio fdaint before the primary Court or 
ifi first appeal. 43 I C 2f. 

—The Court Is not entitled to set op a 
ease for pkiidiff which not only he did not 
set «p but which he iliroiigh his Counsel 
ilelinitciy repudiated. 56 I C 638 = 2 Lali I J 

. §0f. ' 

—A party having claimed on one basis, 
caunoi claim on another basis wdien he finds 


—But a party to a suit is quite coinpeteni 
to raise a fresh plea during the progress of 
the suit, if that plea .arises out of facts which 
come to light during the course of the- suit, 
w Inch were not in the kuo wledge of either 
party.' 5 OL J 179 = 4§ I C 52. 

— Eelief not asked for in plaint may be 
allowed if facts necessitate ii Appeflate 
Court will not reject a case as being a new 
case, if it is not specifically raised in the 
pleadings,^biitraiseciin cross examination of 
witness without objection by the defendant. 

401 C 184. 

1 —The deterinination in a cause should be 
j founded upon a case either to be found in the 
pleadings or involved in, or consistent with 
the case thereby made, and a decision not so 
founded ought to be set aside. 5 Jb B E 76 = 
3 Ind Cas 719. See also 57 I C 873. 

—A claim should be decided secundum at 
allegata et pro7/afa and proof must accord 
with pleas. 95 I C 18 (N). 

— The court pi first instance although it 
declared the plaintiff’s title nevertheless 
passed an order for maintaining the defen- 
dant’s possession as manager. Meld this was 
a wrong order inasmuchas the defendant 
did not profess to be in possession as manager 
but was setting up an adverse title. A 1 E 

1922 All. I14^e 

—The all egations in the pleadings, the 
evidence and the findings should Correspond 
in legal Intent. A I E 1923 C 570 2 : 37 C L J 
552 = 27 C W ISiT 496 = 75 I C 557. 

—Where plaintiff fails to prove his claim 
and defendant totally denies the claim the 
suit should be dismissed. 50 I € 3§0. 

—Both parties give evidence— PlainUff 
fails to prove his case— One of the defendants 
does not expressly deny one of the facts in 
issue— Plaintiff cannot ask for decree against 
that defendant. A I E 1924 All 150 = 45 All 



..that llio, first Imia is prejudicial to him. A I 
R 19211 F C 77=1929 A h J 406 = 49 G L J 335 
=33 OWN 493=31 B h R 710=1929 M W N 
422=57 M h J 581=30 M L W 835=114 I C 565. 

—Where parties allow a suit to be con- 
ducted in the lower Court as if a certain fact 
was jMifflItiotb they cjwniot afterwards, on 
special appeal, question it, and resile from 
the tacit admission. r> B L E 142 = 23 W R 

! 74 . 

—Where the court finds a new ease, the 
opposite party is entitled to notice of ii A 1 
E 1926 N 385 = 95 1 6 294. 

—In the absence of any pleading and issue 
on a point, a Court Is not justified in setting 
up a case, tioi attempted to be asserted in 
pleading, A 1 ll 1936 Lah 803 = 31 P L R 578 

= 130 16 334 . 


571 =77 1 6 009. 

—But a right not founded on the plea- 
dings may be granted, if put in issue and 
decided. A I E 1926 Gal 1003 = 43 C L J 501 

= 9516 100. 

— A suit cannot be dismissed merely on 
account of a false statement. A plaintiff 
who claims exclusive possession of land can 
be awarded its joint possession. A 1 E 1924 
Nag. 189 = 76 r 6 200. see also 12 N L R 57=33 

T€,497. 

— Where plaintiff alleges a certain fact and 
defendant denies but admits certain sum due, 
decree may be granted for the amount admit- 
ted to be due. M W N 1913, 432=24 M L J 561. 

Plaintiff— pleading express authority, can 
plead implied authority if that appears from 
the evidence. A I E 1928 C 663 = I lO ! 6 817. 
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C.P.C (IMS)Or. 6,r.T OoMed/J 
( I ) Scope of ttie rule— 

—III a case from a DiatricI Couri iti Burma 
pleadings aud the whole conduct of the cane 
can scarcely be scrutiiiiaed witH the strietneaa 
of English principles. A I B 1926 B C 29 = 4 
Bang 513=1926 M W N 489=3 O' W 'N mm I 

cm. 

—Plaintiff, a creditor of the defeudanl not 
included in trust deed executed by defon- 
daiit, after iristiiutiou of the suit in favour of 
his credi tors — Plai n ti ff wanted to imph?5u 1 
the trustee as second dofendant as trustee of 
>a trustee— Claim against second defendant 
disallowed as property not identiftablc- 
, Impleading the second defendant is not aban- 
doning claim against first defendant. A I U 
. 1929 Ead720 = 25 M L. W 564=51 M h J 373 1 
, , _ . =9^ I c m. I 

— (5) [ncomhtent or aUermiiire vlemVntjz : — j 
Pleadings— Inconsistent or alternative I 

claims, after all the evidence is dosed, not ; 
to be allowed to bo set up-excepi by way of 
amendment. 29 M L J 53. 

—A plea inconsistent with statement made i 
on being questioned by Court before issues 
are framed cannot he raised at later stage 
except by araendinent of pleading. AIR 
1929 Lah'l65 = Ind. EuL (1929) Lah 701 =117 

IC8U. 

—Where a plea of out and out division 
has been raised and negatived, a ph^a of 
severance cannot be urged in appeal. A I E 
1924 Mad, 845 = 1024 M W N 485 = 79 ! C 902. 

—Neither pirty to a litigation can be 
allowed to set up at the hearing an entirely 
new and consistent case. In allowing an 
obieetkm that the ciyse has been deckled on a 
ground not raised in the pleadings, the test 
to be applied is, whether the party aggrieved 
lias really been taken by surprise. A I E 1022 
Cal. 254 = 35 C L J 103 = 26 C W N 294 = U 

I C 565. 

^ ' —Where plaintiff bason his ciaiui on 
specific, allegation Court cannot base tlie 
decree on different allegation contrary to the 
former. 54 I C 797. 

—Party impleaded without objection or 
on his motion cannot in appeal plead that he 
> was improperly joined. 47 1 C 536. 

—Plaintiff stating in the plaint that the 
' pro-notes were made over to her by defe- 
dant’s ancestor in consideration of her 
refraining from putting forward certain 
objections to the grant of succesvsiou certi- 
ficate to the latter cannot subsequently plead 
that the transfer was in consideration of 
-naturaHove and affection. 80CII6. 

—Where, on objection by deft, a suit was 
treated as an execution application uuder S. 
• 244 of the'Old Code^ hdd that the deft, could 
not plead there after that the plff, could 


c. p. €. (ifiS)fif, 1 f. 

( I ) Scope of ttfc 

have no remedv iiiuler K. 244. 26 M 

(162)= 14 1 C ill. 

--Minor plai nil CC h arebosiitfl by adniij^sioii 
made by their duly appoiitkd pkniler Hi; P E 
£ 1916 = 164 P W 11 1916 = 35 I C 871 . 

—•But it is in d. posHible nay, I, fiat a plea 
of no legal , neccHKity for a IfKiti dooM imf 
entitle a riefeodantd{» say jbat tht! mfe ef 
inleroHt m exraHsive. A I II 1923 P H 37 r 2 
P 2H5 = 44 M h d 615=25 item. U H 5i;h-|923 
M W N 382=38 t' L J 25 r I P ii 1' 2tt r 32 
U h T im = 56 I A !4 = 28 I ^ W X i I6 r IH 
M. fi W 767 = l Pal h II II5 r I bit IM' 7a 

= 7! I cm 

—Flea iiiai gift net ghmi efb‘rt |e, 
incbnlcH plea »»f non acceptani'c by llie flofiec, 

A rHi924 0udh 164 = 74 I C 818 

—Prayer for “contlniuitifui of pim.HrH.Hion*’ 
Include jypmyer for refifivery of pij,MMi?khiiiri, 
if the phiiriiiff i.s ' out of pottM'.HfiiiuK A III 
"1923 Fat. 137 r 2 Pat P.?H = 1922 I* If I ^ I* .Id? 

= 4 P b 'r 71 r I P L 11 25 = 73 I C 43=111 I C 

Jii ' 

— ( r ) n hi roalwo rwfbni fO |/o; 

ivJ/i Cmiri k entitled to igiwiT pleadiugH 
in eimiraveiiiioii of the rule. 7 O. 6 57 I C ISI. 

— C<»nHcni ftf parlies uuinot timl • 

which staiute declarcH Hinmiri iml lii? valid. 

I Lateness of pleading i.'-* siiiiilarly unavailing, 
i A T E 1925 l> P 83 = 27 Bom L II 776 r 2tt C 
; W N 893 = 49 M L.f 136 = 23 A L »l 165=52 
! I A 126=1925 iM W N 257 = 6 ii II P C* 66 = 

! 52 Cal mn r 8« 1 C 515. 

j — ( ii ) I’nrhoo". hrJiirjw pirmihiff nnd ' 

■ /•mo/:— I1ic rule, that Ihc pk'jiflifsg and prnof 
mibst coiTfjs|'>orHl is inlemlinl m rve to 
apprise the dcfcodaiit .'ipe<'ifii ;dl\ nf th# 
that he might ffcd he .'Surprised b* (oesrrvt! 
an accurate rm^ird ef the nitihC arpno. 
The principle of variance between plwtffing 
and proof should not be applied in an alwlrar t 
way A 1 E 1923 Cal. I42=3tt CL d :i5*i r 50 
Cnl 292 =74 1 C 79:i Also 24 C W K mmn C 
L J 475 r 55 f V 6H9; Als(» 23 C L d 429= 14 

IC 444, 

—So the test is, wbelher tin dt fcudaid 
will be taken by surpri.se, anil I here ran 1 
no surprise, if relief mil specifk-ally riaimtid 
is consistent witlillmf spedliciilly rlsdniid as 
well as with the pIcadingH 43 C' 74:^ r 2b t ' W 
N 446 = 22 C L J 419 = J2 I C III. 
Where the pkini alleged tarw’ad itw'imr- 
ship of the montiy but ii did not wiy diHtinrlly 
whether a certain deed wain in ken in I be 
defendaiiCs name benaiiii or the money was 
a gift, evidence required io prove eiitier besing 
the same, the defendant caniioi be naid to be 
Hakcn by surprise or hampered, A I II 1924 
Mad, 174 = 1923 M W K 657 = 74 I C 1611^ 
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c c ni'iiisj Ilf. to, I* V ^ ii tfiid ) 

i i } Si'iipe Ilf tie ftiie -{(hmid) 

Ainf a tfoiiri uut io Ket ufi a new 
ease ft)r puiy* but ii' tniithur |iirly diHtiiuHeH 
the traili, il shiHihl aniaa last! fai'U frniri the 
t^.vhknive tieei |»ree«f(el ie jiitii^nient A 1 II 
r.tih Htibii ai7 r 2 n w X ;irii‘r 12 o {4 d ;i42 
^ 2H (I (J 21)7 r, HI i C 8il. 

"-A parly, who in iln* trial Cnuri fails in 
nsiaiiliHli the e.iHt! whirls lie m?t up, is not 
i rilJthHl to ;e!\,yir<* a fouv «*aMe hi appt»a!, itssr 
is In* ru! ilirii a retitafui to onahlsj him to 
oKlablislt hiH elaiui oit the new caine sot up, 54 

c m. 

— hivrry variaiiro ImiwsHtu list* phiailiutir 
uful profjf SH not uniiurial auddoeM sioi jlwiify 
a fiHoiisM'il of tin* t^laisu. A I It Ih20 Piit47h 
- 1 1 l»af h T 447 r m I V H78. Aim A I H 

1922 l.!al 202 = 24 (I LA 522 r 68 i C 577. 

— Ihiii wiitrt uuHt rmffully t'orsHislor wlinl- 
liur tin? otijtuAiois U uiu? of foras or Hiihsiasics's 
201/ 475r'*!4 W X hlJirof* I C GHil, sue * 

also 5 WJ Act X rule 61. 

— fivury varLiutin bslween pleadiui^*^ and 

proof is tjoi fatal. This rule Ims no applleiy ' 
liost winsre a iiiidiiiK al vjiriasniu wills 

the plua «»f tliu iilaiiiiilf h;w Imhui .arrived tii 
liy ilie sulsriissiou «>f the cleferidarst and on tlie , 
evidtJiKte addured by hinn A I K 1225 ' 

424 = 89 I C 486. , 

•—A varlaiiee^ betwocui what Is sdles^ed and 
whal l« proved in hiitiiaterial when ii does 
not relate to an intuKral pari ssf the ctatise of 
{irtisHi. <ir where Ifw deft, has not been really 
Ii iiupf?red in Isis dtjbinee fiv ihephmdjti^^ 15 V 
W N HB2 = I n C 540. ^ 

'—Where the Hfibs6.|iieni variusee of a ; 
ai^reenient on whieh suit m based in [ 
not iiieiitiioiied in plaint but is put in issue 
iincl eoiiiested and proves! the^ suit must be : 
du '.ides I as ii is fought by pjudies deliberately i 
iipoii.lBsiies frauied.. A ! ll 1220 F C 205 = 22 . 
How L It 1 105 = 52 C L J 1 = 59 M h J 328= " 
32 L \V 457 = Insi Etil (1930) F C 2in=04 I C 

887. 

-Arhere is no vsyiaiion liiseniiiling party 
to a decree, whore the plaint states that 
<‘ertain lands were ae |ui red for s4 faniily by 
J, hot it appears in the course of procetxiiiigs 
I tie?', sh ii acqnij-iMl the lands. A I It 1925 
C '/57 = 89 I C 432. ; 

— 'fii ‘ flettirmiualhm in a cause should he. 
founded upon a tMse either to be found in the , 
pleadings or involved in or is consistent with 
the case made thereby. But every variance 
between pleading and proof is not material 
and dtrjs not fustify dismissal of the dalrn : 

18 C W K 473 = 16 I C 741; 

—..Variance not airectiug cardinal point in 
issue is not'fakil : 20 C W K 297 = 30 L d 
444 = 3 LW 208 = {1015)1 M.W N 137=34 I 
C 168 (P Cj; Her alsii 23 0 fi J 429=34 I C 444- 


C. IK C. (1908) Of. 6, r. 7( VOHtd J. 

{ 1 ) Scope of the Role— (C'o?inii?) 

— Where the Lower Appellate Court 

toimd the cases set up by both the parties to . 
be faist*, it was held on second appeal, that 
tlie High Court should imoceed not on the 
pleadings hut on the facts found : 22 C W N 

149 = 4$JC7fl;' 

—As to plea of .absolute title by adverse 
possession and decree declaring acquisition 
of limited interest see, ' 38 | C 459. 

(2) Consideration. 

— Pica tliai consideration for a mortgage 
was fi tfine-barred debt may be taken in 
appeal : G F B J 25G = 2 F J. T 318 = G1 I C 
20 = AI R I92rp99. 

— but a plea that consideraiion was Illegal 
nitmt he definitely stated in pleadings. It 
cannot be raised in argumerd for the first 
time. A I B 1925 Lah 345 = 7 Lah £1 J 8G = 20 
F L 1! 76 = 86 I C 683. 

( 3 ) Custoin, 

—Plea of, one particular custom not to be 
altered into another during progress of suit 
3 0 L J 327 = 36 ! C 66. 

( 4 ) Suit against agent as such 

—In a suit against agent as such no per- 
simal decree can bo passed on appeal 32 M L 

JI46. '• 

( 5 ) Suit against persons in individual capatity. 

—In a suit against persons in individual 
capacitv— f>e<Tee against firm, not to be 
passed' 76 F R 1915 = 3! I C 209. 

(6) Suit based on a contract 

—Party alleging complete contract, to 
i show that the contract was complete on the 
particular date; it cannot be allowed to prove 
a contract of difterent date, when it definitely 
alleges the contract of a particular date. A I- 

E 1930 Lah 326. 

—Plaintiff claiming maintenance on ‘the * 
ground of express contract, can procure 
decree on the ground of implied contract. 15 
C W N 205 = 12 C L J 173 = 7 I C 118." 

—Defence not set up in the first Court 
, cannot be set up in appeal and as saeh a 
defendant pleading in first Court that he has 
nothing to do with the contract or its breach, 
cannot in appeal plead that he is not liable 
for damages even if made and broke it. 81 P 
\¥ R 1912 = 146 P L R 1912 = 14 lud Cas 1008. 

— Plaintiffs cannot found their cause of 
action on. a. que.stion of fact not alleged in 
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C f 'C. ( IMS) §f. 4, f. I ( €middi 
{ 4 ) Siiltbaieil on a coalracf— ' ' ' i 

th© plaint by amendidg it.^^^ W : 

alleges in the plaint, that direetor had interest 
in the contract but does not aver its non- ; 
disclosure it will not be ailowod after issues ' 
are framed and evidence closed, to make ! 
the allegation A f B 1929 M 35,^ = 1928 M W j 
N 481 = 11510484. ; 

( 7 ) Suits based on a 4mi of f Ift i 

—Defendant’s witness values gifted pro- 
perty at over Bs 100 and plaintiff’s at Es. . 
2^— Plaintiff cannot contend that it was ; 
too valuable for a gift and at the same time, : 
claim that being worth only Hs, 200, it was j 
in fact sold. A I R 1923 A 135 = 4 L R A | 
Civ.85 = 71IC2Mj 

I 

(8) Suit based on fraud undue influence ! 

and collusion. | 

—New case cannot be set up in appeal by ' 
parties or by court. Where one kind or fraud 
or undue influence is charged another kind of 
it cannot upon failure of proof be substituted 
for it. A. I R 1928 Oudh 330=5 O. W. N. 435 

=:II0 I C9U 

( 9 ) Suit for a share in partnership 

—A plaintiff in a suit can only : succeed on 
the cause of action set forth in the plaint or 
on a cause of action consistent with his plea- 
dings. Suit for a share in partnership— Plain- 
tiff bases claim on his being a partner— But 
proved that he is the assignee of a partner— 
Not entitled to a decree. AIR 1927 Rang. 

118 = 5 Bur. L J 233 = 101 I C U7. 

.{|0r-H ) Suit for declaration of title 

—In a suit for declaration of title and 
possession, title can be based on adverse 
possession. AIR 1930 All. 576=124 I C 710. 

—Suit for damages ior loss of goods 
against Railway Company under Risk Note 
K— Plaintiff alleged payment of full rate 
wherefore Risk Note B not justifiable— Issue 
not in this form in trial court- Also two 
witnesses speak to reduced rates— Plaintiff 
cannot have another opportunity to disprove 
these statements and prove as a fact, payment 
at reduced rate. AIR 1925 Oudh 631 = 87 I C 
' ■' V' 215. 

- ' — Perpetual leases in waste lands granted 
by some eosharers— Suit by some of the rest. 
A declaration that le^^se “ are improper, null 
and void and are not fit to be enforced ” and 
an alternative prayer for a decree for joint 
ptossession* in favour of the plaintiffs, and all 
th^ ob-sharer defendants, ** if, for any reason 
the passing of a declmtory decree be not 
thought proper by the Court ^ Cpurt granted 
the declaration sought for. In appeal plaintiffs 


c. I*, c. { ifiS ) if. 4. f. 7 (Cmiii) 

( 10*11 ) Soil for lecitralfoi if iiik-iiJMirid) 

cannot pray for jtnni |>ohHe»«ion by actiiiil 
ejef toient of llw kssecH iicfciifiaiiis in atbii- 
tiott to the dechiKilifUi alroady graiifod siitd 
iiot by way of alteniallve A I li 1924 All 271 

=74 I C I3L 

—Where in a suit by revefsionew for lie* 
claration that the gift by widow should not 
affect their rights, the clone# liiwuecissfiily 
pleads he is appointed heir of deceased mile- 
holder, the Court caiisiot decnde tlial the 
widow was entitled to nake the gift. 34 P E 
1916 = 54 PW 1 1916 = 11 I C 111 

(12) Sait for enforcetiienl if a liei 

— Suit for enforwinent of a Iwii for non. 
payment of purohasii inoiicy direclcd to lie 
l>aid to 11 third person, mimot treated as a 
suit for an aceourit on the basin of iigtney w 
a suit for damages for iMiii*|>erforiiiiiiiee of a 
contract 21 M h J 359=lb I € 98=10 1 L I 7L 

(14 1 Stilt for partitiaii 

—Where in a suit for pariilkm of a ImiiHe, 
plaintiff alleges that the defosidanl i« only a 
benami-purchaser, while latter plinuls ifiit 
he is the real purchaser, ^ the Court eiiiiiot 
dismiss the suit i)y lioWing that tli« lioiiiw 
had l>een gifted to the clefoiiciafit. Clli f* W R 
1918 = 44 ICI4#.: 

( 17 ) Suit for pfe*ewpliiii 

—When a claim for pre'Cinptiori in based' 
ou the allegalioii that the area ou wfiieli land 
in dispute is situate is a town, lie caiiiiot 
allowed to contend afterwards that the area 
is not a town hut a village. 15 P L R I9|| = *i 
PWRliHlsf iii Cm. M„ 
: —Suit for pre-emption l»t»ed on title 
cannot be decreed on tho grotind that plain- 
tiff is agrlcultunst. 51 1 C lit. 

( I8-If ) Silt for recover)' «f mmty, 

—In a suit for recovery of laoiiey paid , 
under contract of ssle, daintges will not for 
allowed if they are not prayed for. 21 M L J 

l$l. 

—Where in a suit for iiiooey an wmio is 
framed as to maiutaiwbillty iif the suit, 
mere consent of defendant while giving 
evidence to plaintiff’s recovering the amount, 
does not validate the suli ID lod Cts 36! = 
llWilfii, jfi; 

—Absence of express relief the 

property, does not in a suit for money 
charged on property, indicate th&l only 
personal relief fa claimed ; IS I C I W4. 

—Where in asuit for money, it ww* found 
that deft recafved the iponoy, but it lieeariio 
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C.P C.(iW ) if. 6, f. 7 (€o«l<i) 

( If ) Silt fur recci'ery of a lirlile— (Co?if^O 

paytibie iiiHKediatcily aftiir Kiilt, tlie Oeurt 
nhwilcl |m«H clricrcte wiilioul ilrlvlug ilici 
piftiiilllf ti) a iwhh Muit. (Vm) M W N Wi) = 7 
f. W im = 44 i C $U. 

— KiKicceds or failH on hiM own 
altegatioim, iiinl an Huoh a plainiiiV tdaiming j 
money on one ground^ cannot he allowed to | 
dwfige tlio 0 Wfl in appeal. 40 P It Ifl0 = 8 

IC230 I 

( Ji ) Silt for reifeiiiptiaii. 

—Wliore in a snit for rodnmptioa, morl- 
gago not proved, posseHslon on a cane of 
ifivalkl aale in not to he allowed, 31 1 C 

Where in » wait hr radetiipliofi, defen- 
dant, pleada sham transaetioiL a finding iliat 
tlie transaction was iiikiiided to take effe< 5 t 
as i sale eaniiot he siwiained as it sets ap a * 
new case. 58 I CHS. 

( II ), Siill .far rent, 

-"Fiaiiitif! siiiii|? for real under an agree- 
ing iit «nii0t, on failure to prove the agree- | 
merit be allowed to change his case into one i 
for oiiciiparicy reiil. 2 () h J 383 r 30 | C 409. : 

for rent by plaintiff m owner of a i 
ia|liner on the allegation tiiat defendant J 
cultivated the jagheer, was dismlHsed because I 
plaifilif! failed to estaWish his case, 24 W U i 
214. but If In a rent siiit, the lease. Is inadmis- ! 
sibie, decree may be passed on the basis of ; 
use and occiiptitcm : 74.1 € 582rA I i 1924 

0 97, i 

( 12 ) Suit III ejectment 

— -Biiil ill ejectment based on title alone, 
tthouM not be decreed on possessory title, ' 
(l9l5)iMWN77, 
in ejectment praying for possession 
only, cannot be treated as one for sale, 25 

iCL 

•-Whera in a suit in ejectment, appellate 
Court sets up a new case for defendant, there 
is no ground for interference In second 
appeal if plaintiff is not taken by surprise by i 
the mse so set up 50 ! C 2^0. .’ 

—Suit in ejectment based on title can be 
decreed on the strength of prescriptive 
acquisition only if the defendant was not 
taken by surprise and had an opportunity of 
meeting the ease set up. , 53 I C 539. 

( 23-24 ) Suit oa basis of ease.ment 

— Piaiiitiff claiming a right based on 
easement, cannot succeed upon his natural 
right unless he has speciically pleaded such 
right. 56 I C 910. 


C. P.C,( 1908 ) Of. 6, f.I(CDnkl) 

( 23-24 ) Stilt on basis Qi tummt'^(ConeUl)^ 

When a plff. seta up a prescriptife right 
ho cannot foe allowed to succeed on a cu« 
ternary right : . 34 0 Ii J 3i$ s I 

^ — Eelief on basis of an easement of nece-^ 
ssity cannot be granted on failure to establish 
right on an easement : 8 L L J 546 » 27 F E 
E 771 r 99 I .C 922 = A1 i mU 

—In a suit based on easement, no decree 
on natural right can be granted. 57 1 C J04, 

(25) Stilt on basis of suretyship. 

- A person relying on a suretyship cannot 
get a decree on the basis of a partnership. 10 
Bur. LTn9r|6l .C ^4it 

(26) Suit oil fuarantee. 


—Where in a suit on guarantee, no plea of 
misrepresentation was taken by defendant, 
and no issue was framed thereon, the Court 
cannot find on misrepresentation proved by 
the defendant. 25 M L T 257 = (1919) M W N 
23r9l4 W198 = 4tlC|74. 

( 27 ) Suit on mortgage. 


— Where in a suit on mortgage executed 
by father, mortgage is not proved, no per- 
sonal decree against the son can be passed. 

34 I cm 

—Where in a mortgage suit, defendant 
bases his case on an oral agreement and the 
agreement is inadmissible in evidence, defen- 
dant cannot be allowed to set up a new and 
mconsistent case, 34 I € 609r25 C h J 24=:44 
Call62r2ICWN740. 

—Where in a suit on mortgage, m en- 
hanced rate of interest was not claimed in 
the pleadings, but orally when time-barred, 
the relief cannot be claimed as it was per- 
sonal and time-barred 1|4 I C 30fcA I R 1921 

Oiid!|303, 

—Suit on specific mortgage cannot be 
decreed on the basis of prior mortgages 37 | C 

ffi 

— Mortgage-deed invalid-Personai decree, 
though not claimed, may be allowed, after 
■ ‘'*sh it : 48I A127rr 


gi vi n g scope to establ ish 


I 0 770 5 48 cm 


( 28, 29, 30 ) Suit on pfo-nole# 

—Where in a suit on a pro-note, defen- 
dant pleads non-execution and want of consi* 
deration in the first Court he cannot be 
allowed to plead coercion in appeal, 44 Bur 

Itll, 

— Where in a suit on bundi executed by 
one of the defendants other defendants are 
sought' ioybe made liab|e oii the h^fi of 


I 
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C.P C. (190g)0f 6,t.7XConitl) 

Suit m> pm-miQ-(iCmdd) 


; . C. K Cv {1908) Dr* 6, r. 7 

{ Jl ) Suit lo recover posscssiiin of 
;■ prupeft)—: O/wifi.j 


^ partnership aiuoiig them, but the matter is 
not referred to in pleadings or issue, evidence 
,. 5 >ught notr to be uSlowecI on such matier and 
HO decree can he based on it 'd4 F .L E i!tl4 =: 

' 2210716=MrW8 1914* 

*•; on pro-note executed by {^'uar- 
;dimi;;mofcip bo converted into one on the 
'debt against the minor, in the absence; of 
allegation in plaint 30 I C 48L 

—Plaintitf suing on proprietoi^ title 
cannot be allowed to alter his ease into one 
on basis of right to management of wakf* 18 
I.v. I G 807 = U4 P W R 1913 z 225 P I R mi 


I under :®orC P (*oile of 1W2 doiirived 
’ him of poRscHHlon is not liable to 1 tf lilHinihHed 
' on the finding that the ordm hud no! flint 
eileet m the tiim; and irmie nt ouster, iV liol 
material. 18 U W N 47Ii * II I C 141. 

—Where, in a suit for poMsehsioii uk a 

vendee, it is found ihaUhe pljihitilf in eiitb 

tied to poHHeHsion not as a vendee but as ii 
: mortgagee, the defendant ran repudiult* the 
; mortgage by paying the mortgage money ami 
j a separate suit for reckunptlon is not new' 

, ssary., ' , ^ 211 G C SHHrSI l€ S4b 


^‘V —Plaintiff suing for land us its sole owner 
‘-eilanot be permitted in ap.peal to bu.se his j 
claim on the ground of its being Khattulat 4 ! 

F WRUndrUSPLIl 1913. | 

^ —A suit based on title cannot succeed on j 
' groiHid of . possessory title in case of ! 
’ l^greie prove real title. 72 1 C 924 = A I R i 
r . 1923 A 111. 

'*• '—‘Suit based on title should not be de- 
4ci»eed on the basis of title by prescription if 
it is not alleged in the phiint. 2 0 L J 584=32 

IC361 

L V*.. —But a suit on title can be decreed on the 
'b^sis of prescriptive title, if the plea of 
. -adverse possession was included in the state- 
, of facts on which plaintiff based hi.s 
, claim and the issue on the same -was fought 
J ip t'he, first Coui’i 48 I C 448. 

r f 3 Suit to set aside alienation. 


CR. C. (19118) Or. I, r. 8 

—See R. B. 0. r. 20. This rule i« In elf rid, 
an example of the priiidpk lalcl flowm in O. 
0, r. 2. If a i«rty desires to avoiii an agree** 
raent he must clearly state iipim wliat grouml 
he means to contest^ ib wlmtlier In* deniifs 
that he ever entered isito ii at all or whcllier 
he was iiuluceil to do m by fraud, iiiktatei ' m 
misrepresentathm etc. also G. H r, 2. So 
also iimitati<jn must ki expressly pkaded in 
a suit on uncomiiiioiuil aekiiowktlgmeiit . A 
I E 1932 All 199 = 1932 A Ij J 77 = KI? f i: 

243 r Si All Ul 

—But where the deft, iwliiiitted execution 
never questionce! the validity of tlit‘ iiicirlpgu 
for want of duo altestatioiit ilm |»!fk mm imbi 
entitled to the relief tlioiigli lie diil itoi pmvtf 
attestation. A I R 1923 Ihmi, 90 = 47 Ii 137 r 
24 Bom L E I2lffi r 7I1 C IJ, 


V - —Where in a suit to set aside a deed of 
‘gift on the ground of fraud and misrepreseu- 
' '■ tatibn, but which failed, no claim for accounts 
‘*'of'"a -^aro from agent can be decreed 

I7C W N 427 PC. 

Vv/ ( 32 ) Suit to set aside decree 


C.PC.(lf0S)Dr i.M 

-See 11. a 0. 19, r. 2L The piff. !h Imtimi 
to state in the plaint the nature of the deeda 
on which he relies in deducing his title from 
the person under whom he claims iincl to 
show the devolution of the estate to himwif. 



y-v ; -.iSuit to set aside decree for fraud not 
h- to '*be .-eanverted into one for rectification of 
‘^‘Tdistake. . 35 I C 91. 

; I 33; ; Suit to recover possession of property, 

■' * for possession of property belon- 

ging to charity eaimot be decreed on the 
basis 'of private property. I L W 505 = 23 I C 

802. 

J - t_Plaintiff making definite case of posses- 
•.»-siou by himself in the plaint, cannot be 
*:*; allowed to make an appeal on entirely new 
. Ajaseof possession through co-sharers.* 34 I C 
'.-.-m--' * . ■ . 465. 

.—Suit for possession by a purchaser at 
Cbuirt auction on the allegation I hat an order 


—It is absolutely essential that the pira* 
ding not to be einbarassing to the diifts, 
should state those facts which will put Ihit 
deft, on his guard and tell him what ho will 
have to meat when the case cennes oii fur 
trial; but the plff need not net out the evi- 
dence whereby he proposes to prcn'otlm factn 
which gave him the title. 4 Q. Ii I). 127, 1f/9. 
ML The parties should be held ntricily in 
their pleadings and should not be allowed to 
prove at the trial aiiv fact whieli is not. siakai 
in the pleadings. A plff. may in ccriiiin 
cireiimstanees rely upon several different 
rights alteriiati%*ely though they may be 
inconsistent, But he camiol bci permitted Iti 
allege two absolutely inconsistent Ktateiueids 
of facts, each of which is dfjKtructive of the 
other 15 G D84 rel 22 V L 3 254 =31 1 U IHl 

5 28C WHilft 
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All linll'i Curisoliaiod Civil Dbest,. 1911—1934. ^ 2118: 


C. P, C, (IfiSMIf. i, r. f {(JohcM) I 

‘—I I Ilf when A pJirly koIr up n will aud ' 
llni f?u‘hs uu wliirli iu* ruliuH ihu CuiiH 1 
in uiit 4 fif'd t.u iiifttr e.xutuiiiofi of jiii oral wilt. 

A IE liml fliulli 3422:13 O h 1 152^14 I C 1%, • 

CP. C. i, r, m 

-‘-StK!|l!., H fh lih r. 22. Mt?ru ^ waid of; 
diligijiino injto fnyuL Faeia t'ouRtitutiiig fraud . 
iniiHt «ii‘ou iu doiail, ffyd^uMJiit-duldor ! 
a|iplyiu|.f lo Hid asidt; nalo for fraud luuat statu ' 
how lift wan kepi out of kuowlodiifo of prooeu- ' 
aiid liow fraud was prartiHiicI aud how * 
h« kfiiiw of iiic Halo. A I E 1921 Pat 181 =3 ! 
IT P E 11 (Pal) 33 = 2 F L T 41i!=ll 1C ; 

S2I. I- 

— Hiudlariy, mi.stakui immjiik beliof and 
l^ood faith cauiioi te pruRiiiried but luiist bo , 
dlHtifully rdIvKud in thi: ploadingK aud proved , 
where tlwro are itroiiuds for application of 
eqiiiiabk rule of HubroKailou. 51 I C 67 aud A ' 
I fl 1921 Mad 51, expliiined, A i E 1931 Mad. i 
im = 33 li W 7H = (1930) M W K 1190 = ! 19 'i 

i cmk I 

C J*. C.(iwg)0r. 6, r. II | 

li. S, II, 19 / r. 23 . 1110 rule relates i 
to prof f dure aiici mistake theriu may be cor- 
nu dinl at iiiiy tiiiiij afk*r iustitutkm of suit. , 
Hiiinaiiire to pkint is meant to prevent t 
cliKpttto a» to Jiuthority mul knowledge of ■ 
plabitiff for Iimtilulloii, which may be establi- 
shud by oilier iiieaiw. A I B 1925 Bind 275 = ! 

87 1X 1092.1 

'—Vefirlor cauiiot exercise power of roeale 1 
without giving iicitiec. Flaiiitiff must there- ’ 
ffire plead and prove notice. A I E 1024 . 

Nag 162 = IS I C 1926. ; 


C. F, C. (IWS) Of. 6, r. 12 ; 

--Beeii. B. 0, 19, r. 24. In a suit for j 
breach of contract the plff. must allege and i 
prove both the contnici ami its breach : A I ; 

R 1924 All 449 1: 46 AH 35 = 78 I C 519. | 
—Where It is for a person to prove hia ] 
title and not for the opponent to disprove : 
it, the object ion to safe* deed by the prior ; 
person ifi favour of another need not have ; 
been raised liy the opponent, who has no ; 
knowledge of the sale until that fact was 
dlsclosecl by the prior person. AIR 1929 
F C303 = iml Eui (1930) P C 239 = 124 I C ! 

, , , 575 PC. ■: 


C. P.C.{i 9 iS)Or. 6 ,r. 13 

—See R. B. 0 . 19 , 25 . Omission to specify ’ 
llie provision of law In au ap]>lication is not I 
a aorioua objiictiou, to deprive the plaintiff of ^ 
his rights. A i R 1926 Blad 305 = 92 I C 314 . ; 


C.P. C.(l908)Of. 6, r. I4&15. .. :> 

local Amendiiieiits. ■' ‘'■i-'*'*' ■ * '* 

—Beiigal— Insert the following after'E^fl’idv' 
14 as Rule M A:- ' 

■ — 14- A “Every pleading when fflbil;' nlmtt f 
be accompanied by a statement iu. a pretieri',,! 
bed form, sigued as provided* in liule-, d,! o^v' 
this Onier, of ilui ptirty's address for servfe^*.; ^ 
Bueh addi'ii^^s may from iiire 'to time’ 
cintumai i>y Imlgiiig in Court a fonu. d^lk:.^! 
iiihsl up and siatiiig the new addresSaiktlip. ^ 
party and accompauiod by a 'veriffed pefiikiiK.'v 
The address so giveri 'shall be called’ flie ‘ 
registered liiklri^ss of tlio party and shall, 
until duly clianged as aforesaid be deemed 
to be the address of the party for. the pur- 
poses of service of all . processes^ in Ihelauit^,,, 
or in any appeal from any decree or. ord^J;^ 
therein made and for all purposes; of execu- 
tion and shall hold good subject’ as ,aforAsaui 
for a period of two years, after toe;,hna^^ 
determination of the cause or matter 
of any process may be effected ,iipon;^;^an 3 ^^ 
at his registered address in like nianifei^da^^ 
ail respects as though such party resided 
thereat. ,, : . , „ , ... 

■ . Synopsis. ' ; ... ' '■ ’’ 

{ 1 ) ■■ Scope of the rules. , , , 

( 2 ) iidmissions ill pleadn.igs, ' 

(3) Affidavit. ' 

( 4 ) Mispike or omission as , ip &dgiVifig; a’iid 
verification of pleadings. A '' " .A, 

( 5 ) Fersons competent to sign and verify ’" 
pdeadings. 

:■■(■■!)■ Scope of the rales.' A »• ■ 

—Ceuefal:— The procedure for siguiilgrWA' 
the same for Akkalats, affidavits and plhad- .? 
iiigs. A I R 1928 Mad 175 = 54 M L J 65 = 

( 1927 ) M W N 885 = 27 h 237 51 M 242 

= 407 IC. 8W., , 

■— ProviBion relating to signing and verifi- 
cation far from being a mere forra.a]ity.:iiiust 
strictly be complied with. 26 

—Application for Letters of AdminkW- i- 
tioii— Grounds of objection must be. fey Jorjin j* 
of pleading and duly veriffed—Reply to. 
jection must also be properly verifiea-: 7 jFr{b'“ 
ceeding should then take form of suit. 

1924 Rang. 273 = 3 'Bur L J 68 = 82 1 MWllfr 

— “ Party to suit “ Party .to 
the rule would include even a corpo^a'tton;^^26i• 
S L R 158 = A I R 1931 S 178 = 134 I C ll70 ' 

, = AX R 1932 ^196. 

(2 ) Adniissions In pleadings. . , ; 

—Where 'a jiarty relies on^ adiMsslonj^'4>y 
an ignorant ■pardajiashin lady in tho pteading'i* ^ 
purporting to bo'slgnecl and veri8ed_ foy-hif'' 
in manner, required by O. 6 r.' -li knd'45/' 
which are subsequently disproved by evidence' 
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t P. C. ( IW) 6t h f. 14 & 15 (Gontd) 
ii) AdmissiDns ii plm4lng$--^^€oneM.) 

of^li^reoEduct during trial strict proof must 
b« given of her having signed the document 
nmdofthe same having been road out and i 
ejipiained to her* In the absence of such 
evidence the pleadings will not be accepted | 
jp'natiifactory proof that the purport and ’ 
effect of such admissions were brought to 
her knowledge. Courts should strictly comply 
with the provisions of 0. IS, B, 4 14 A h J 
im^sn 0 C 192 = S8 AIL 627 r 31 ML J 
6073 ItBom. L B 1037 = 21 OWN 130 = U 

!C I04(PC) 

(I ) Affidavit 

-^Pleading filed on behalf of corporation 
—Affidavit that person signing is duly autho- 
Hded-in that behalf is necessary, A I B 1927 
Cal 78(teSl C W N lOSOrlOS I C 568. 

•^I^laint signed by agent mentioning name , 
of another person as being able to depose to ^ 
facts and verified by him— Affidavit that he | 
lA attthoiised to verify is necessary, ATB I 
1027 Cal 773 = 105 I C 564. ‘ 

fo Mistake or omission as to signing and 
verification of pleadings, 

‘‘-Where a plff fails to sign a plaint, hut | 
feigns only the vorification, the plaint ought ' 
to be returned for amendmetit or it ^^hould 
be aniended in open court; the plaint ought 
hoi to be rejected. 165 P W B 191 1 r 1 1 I 0 
642 see also 9 C W N 608. 

—Defect in signing or verification is a 
tnere irregularity not affecting jurisdiction; 
A 1 B 1931 All 507 = 1931 A L J 777 = U4 I C 
USB, and may be waived 59 I C 282 r { Pat. 
L T 447. see also A I B 1929 M 790 = 30 I W 
499; and 72 C 268. 

—ft is an irregularity curable under s, 90 
and not justifying interference in appeal 7 N 

Jl R 33. 


C. P. C, f IW8 j Of. 6, f. II & II (Crmtd) 

( 4 ) Mistake or omission as U and veri*' 

ficatliii of pleadiigs-^fCowri/j 

and refii.’^cul because II was noi propi^riy 
verifiofL imt ilie applKMlioii would sliil bo an 
application tinder s. 73. A I E 1924 Lab. 2Hr5 
Lab L d 217=74 I C 688 nee ti\m 133 I C! iVillr , 
A I 8 1931 L2S. Hen also 22 A 55 F B f disson 
, ting from 55 A W N 1699 and 10 A 44$ M: 
i and 1895 A W N 75; and 18 A III: and €iv 
! Cir No 5 dated 22 ml Feb, 1670: and 15 A h 
I J 309 = 39 1 C 4CI2 = J9 A 341; and 1912 M W 
i N 1207 =25 M L J 174 = 17 I C 581; mid 48 M 
ii J 721 = A I i 1925 1 Wi; and A I II 1927 
i All 514 r 101 1 C 69S; a?ic! 19 S h B 2MI r A I I 
I 1925 S 159; ami A I H 1925 AM 79 = 4f> A 637 
j = 22 A L J 690 = 87 I C fl8; and II C%' Hill 

— AmeiKliiieiit may bn iiiado ctmi after 
the period of limitation *. 69 I C 421; mat alnti 
A i K 1926 Lab 82 = 89 I C MU m at any 
stage of the suit* 31 I C 664 s If Gal W ^ 
il5f; sec also 2 C I J If. 

— Non-confinr.atlon with provlsioiis of <K 
Vf, r. 15 iH ujcre jrrogularltvciirablt* by aiiiofo 
doient- Tori fieat ion amemlccl—Pliiiftt* inusl 
be taken to l)o prcHentefl mi date of firnl 
preseniaiion and not of amcmrifiwnt AIM 
1927 Cal 376 = 54 V 380 = 31 C W X 3»*7 r lit 

I C $11 

— Higning plaint i» inalicr of prorwciiirn 
afid defect tborehi can be cured at any Btago 
of litigafioii cyeinft ApfWflbitf! Conti rw it b 
nota defect alfeciiiig meriiMof case. A plaint 
was signed by ati^ agent not aiitborked to 
sign plaints on objeetiem by defendiiits, the 
plain tifl; who was cxemplecl from altendtimn 
j in Court gave his agent power to sign the 
; plaint and ratified the Hignatiire alreadf iiiwfcn 
I HiM that the agcnCn sigoaiure ratiflwl by 
^ the plaintiff is Hullkleni veritkation. A I E 
; 1928 Fat 51 = 8 P L T 820 s |§4 1C 747 sen 
; also 19 C W N 1 159; ami 138 I C 797 = 34 Bom 
; ii K 628 = A L II 1932 II 457 = A I R 1112 
1 Jif, 



*-*Mauager of Bauk giving power- of- I 
attorney to pleader Director to sue Plaint : 
filed as signed by him and verified by acenuu- 
tsHit’Defect is technical and can be amended ; 
tnere being nothing irregular. 69 ! C 422 j 

filing plaint through agent and j 
fiotaigniug it— No power-of attorney given ! 
tel, agent on record and no explanation for i 
teiOTm to sign obtained nor objection taken— ^ 
S; 00 applies. A I B 1923 Bang 206rl E 42= 

74 I C 100. 

—A plaint with defective verification or 
Hritli po verification at all can always be 
smended and the defect remedied; as the 

t l^t kpae of form. Even where the defect 
ne:^ remedied and the application never 
Vetifiedl, character of the application is in 
fio wayatfected. An application made under 
te % Eegistration Act, may be said to be bad 


—But 0,33, r, 0 teaveaiho Court imoptiofi 
where an application for leave to huo as a 
piuper is defective. Where Ihci verlfh^alinu 
of the staternofitB in it is ned, lit accorilanco 
with the rule for veriikation cd* pIcaclirigH m 
stated In 0. 6, It 15, the court k boiififj to 
reject tho application. 16 I C 83 = 5 liar, L 
T m = llSE ill. 

— Yerification m to iMunts of hw h wit 
necessary; 138 I C 335 = A 1 1 If Jl i 318. 

—Tho object of sigfdng and vorificaliim 
is to testify the knowledge of the plaliiliff : 
A I R 1925 Sind 275 r 87 I C ICMB; am! to fix 
responsibility on the party verily ing 34 I C 
235 r 20 Cal W N 1192=41 Cal lit ; w al«i 
AIR 1931 Mad 679 = 34 Mad h W 69 = 1031 
Mad W N 1016 r 133 I C 711; and see aiso as 
to importance of verification 41 Cal I IS = 14 
€r. L J 305 r If I C ft J. 



ililwi'a.ilil lucliji UiiimoiKkItjcl Divil iOii- 


C. IK C (i'lsmMlf, r. 14 k 15 iamif^i) 

( 3 ) Misliiki: nr iifiiiisiwi as ti» sifriiiif and 

¥efifivati«m #f pkMinx^-^lt^mirJd) 

llii; of a |tkja<!hig in tmi 

tip* f.iisb ill tha {ilimcl” 

JOkI form Umj kaniH for a ikairoo in 

any luoltilkiiftotl Hiiil ; 1.' W N Illl'ir.’U I C 

2:ifi = 4iC mt^ 
--fit fif PiirJaiuiHlifti Lilly it hIiouIiI 
fill Htri«yy tlisit lli>i idoadiugH woro 

nvyl mil aiul rxplaimni to linr : ,'iit I |04 = 
A:\ I A 2t2s:;il Mmi J dll7=l4 A lol IMH 
rllHIiiilii Cjiw VMzlH ILmi ii iUk:i7r2l 
Alacl li T m r AH All li27 = I Pat L W 157=4 
ilmlh h J 22 -r 25 ikl L J Mil = fi 5fiiii L W 
:i7Hr IQBfir LTf4#PC. 
---Ho and vitrilinalion are uoi mere 

fnrciialitioH. 2i> I V 'i-ld r 7 Bar L T JI0. 


C P. C. (1908) Or. «s, r. 14 k 15 ( Contd ) 

{ 5 ) Persons competent to sigii and verify 

pleadings— (Coridfl) 

may authorise some other persons under 0, 0, 
R. I4» to Bjgii it tor him aod the plaint so 
signed will foe a valid plaint. 40 Ail 147 = IB 
, A-i. J 64 = 44 I Q 28 = 19 Cf. L J 84S. 

—0. ¥1, r. 14, C P C applies to the case 
of ComininieB as well as to the case of private 
persons and a plaint on behalf of a company 
may be signed by any person authorised by 
the company to sign the same. 32 B L E 555, 
toilowing, SS B 151 and 8 B E If 12. 

— For, provisions, of 0. XXfX, r. 1, ■ are 
perinisslve and do not exclude the operation 
of 0. ¥1, r. 14, in a proper case to a company. 

AlRI93!Slfidl78. 


C I ) Pefsms$ cniiipetciit In Sifii and verify 
pleadififs. 

—A I'daiiif Higiicd iiy a person who is 
proved to llie s-itisfaclion of Ihc Court to he 
acr|iiafiitedwitli the fads of the case : 

I Fat LT647r§f IC 282. 

“-•Am also hy any other anihoriHod agent 
in siiflidoiii ' ill C 859. 

lAjrsoii invitig inHlruciions of real ami 
oHtciisifoiopIiUfilifl to sign is a duly authorised 
persofu A I II lh25 Lah 1 II = 75 I C 888. 

—Blit plaint signed by an agent holding a 
ftpifcial power of -attorney in respect ot a 
different rimttcr is irregular. A I E 11136 Born 
511 5 :ii Bain h E 1118 = liid Eul (1931) Bom 

65 = 128 1C 609. 

—So also sigiiainrc cif^a servant who 
signed and prcHCnicd the plaint i.s not suffi- 
cient where servant is not proved to lie 
recognised agent AIR 1922 Boin 113 = 46 
B 150 = 23 Born L R 01! = 68 I C 217. 

— Where an a|(cnt acting under a power of 
attorney which did not authorise him to file 
a suit for dIsHolaiion of the partnership, 
iostitaled such a suit, keid, that the defect in 
the plaint and in ^ the signature thereof con- 
travened the provisions of 0, B, R. 14, but the 
defect being a formal one, the court should 
allow the plaint to bo amended and signed 
by the principal. 7 Bur h T 202 = 25 I C 140. 

—Jail regulations and Manuals have the 
force of law but they cannot override or alter 
the gciiorai law. A plaint signed or a suit 
authorised by a man in Jail is just as good as 
any other plaint or suit, however many jail 
regulations are broken. The breach of Jail 
regulttiofw by the prisoner, his pleader or 
friendi cannot destroy a cause of action or < 
invalidate a plaint and the Court should not 
outer into the question whether permission 
of jail authorities had been given or not. 
person in jail who is unable to sign a plaint 


I —0. XXIX, r. 1, applies also to a company 
if party to an action and it can, therefore 
authorise some person to sign on its behalf 0. 
XXIX, r. 1 being permissive and not manda- 
tory an agent can sign for the company 
witliotti express authority. AIR 1930. Bom 
566 = 32 Bom L E 1305 e Ind Bui (1931) Bom 
61 =? 55 B 151 = 128 1C 557. 

-In 100 I C 450 = AI E 1927 S 263 it was 
held that S. 151 of old Civil P C correspon- 
ding to 0. ¥1, r. 14 new Civil P G, does not 
apply to a suit on behalf of a limited company 
in which case the plaint must be signed and 
verihed either by the Secretary or by a 
Director or other principal officer of the 
Company. But in this case reliance was 
placed on the Privy Council ruling in 20 I A 
139=21 C 66. That ruling; however, when sub- 
sequently considered in A I B 1930 B 566=55 
B IS!. Was held to have been decided on the 
peculiar facts of that case. And Boaumount 
C J came to the conclusion in 55 B 151 that 
0.6, r. 14 does in a proper case apply to a 
company. 

—Under S. 263 of the Indian Contract Act 
the rights and obligations of a dissolved firm 
continue in all things necessary for the 
purpose of winding up the business of the 
partnership. If therefore, one of the partners 
of such firm signs and verifies a plaint on 
behalf of the firm it would be valid under 
the proviso to S. 51 of the Civil Procedure 
Code. 1882; 9 I C 450 = 4 BurL T 10. see also 
12 A L J1020 = 25 IC in, 

—Person named as co-plaintiff is a plain- 
tiff though he does not sign cr verify plaint. 
A I E 1924 Pat 104 = 3 Pat 67=(1923) Pat 273 
r2 Pat L R 169=5 P L T 591=79 1 C 5. see also 

17 C 586. 

—But where the authority and knowledge 
of the plff not signing the^plaint are not esta- 
blished, such plff must sign and verify. 23 I G 
■ 431 = 26 Mad-L J 494.= (5 Mad I T 342, 
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( 1 ) 

(2) 

(3) 

(f) 

(5) 

(6) 


C. P. C. (I90S) Or. 6, f. 16 

SpiOpBiB. 

Appeal 

Amendment of pleading. 
Complain against ameudmeiit. 
“Bcaudalous”, ^ ^ ^ ^ ^ 

“Tend to preiudke, embarrass 
delay the fair trial of the suit 
“Unnecessary ’I 


( I ) Appeal 

High Court refusing to 
direct certain allegations in defendant’s 
written statement to be stimck out as being 
unnecessaryandscandalous is not a iudgment. 
A I It 1926 Mad 64 = 49 M L J 632 r < 1925* ) 

c w M W N 75 = 52 L W 868 c 911 C 566. 

{ 2 ) Afliendnienf of pteading. 

.—Where a plaintiff sued/in his privak 
capacity to recover a certain amount Itoiu the 
deft, and subequently put in an application 
lor an amendment that a decree in the alter- 
native may be. passed in his favour as inanU' 
gmg director of a certain Company. //M the 
ameudment cari bo allowed and S. 22 of the 
Uimitation Act has no application to the case. 

Company was not in 
but the capacity in which 
the plaintiff sued was sought to be altered, 16 
AI li r 251 r (1914) M W N 797 r 25 I C 59. 

•^ihe plaintift in action for recission of 
contract can be allowed an amendment 
claiming specihc performance as an alterna- 

■E,. 1.924, Eat 280 =: 2'Eat L E''82"' r 5 P U T 40 
;:v;r =.15 | q 43S. 

— J.—Where defendant fails to 
supply particulars of his defence after being 
ordered by the Court to do so ho runr lil 
defence struck out. A I It 
.f930 ]M[ad 47d * 59 M U 22 *** 53 M — qi 
L W 387=:Ind Eul (1930) Mad 90lr|26 I C629. 


\*--Planit^Ee turned for 
•t allure to amend within time 
plaint“*Duty of Court, see 


amendment-— 
-Eejectiou of 
40 Mad J65. 


( 5 ) Cotiiplain against anieiidnient. 
“^Proper person to complain against tlm 


( 4 ) “ Scandfllnii« 



j C. P. C.(fW;Clf. 6,f. |6(CWi'l) 

I { 4 ) '‘Scaiidahms/’— 

i lions are |ioifiti;dly 

I or irrelevantly «!JindaIoiiH, or iiHiei'ent. 3 li 

j w 28 :fcij i c mn. 

I { 5 ) “ TciiiJ to prejodke. ciwhaffass, or diiav 
I the fair trial fn Ific suit ” 

I ■ ' ■ 

— Parties should Htkk up to tlm pb 'oliniiM 
as regards the factn to be pro viol at I bo tfial; 

I inconsmtent, rights alt,yriiaiivolv 

.should be permi tied except when they are • 
deHtriiclive of each ollmr. 22 V L J 254 r 2P 
<; WNaiPr II 1C |Si. 

— I lie rule fbal fb^; f’nyrf not to ilirlahr' 
to file pariioH how thoy Hhfuild fniitiis their 
case is one that ouglil {liwjus to be preMjrveil 
sa(3retl subject only to this limitation that Hie 
pwties must not against the rufiiH of plea- 
dmgs wludi hiivo been kid down f»y law, 
iutrodiHJe what is iinneiaiHsary or tauiilH !f> 
prejudjrx^embarraHH anil delay ilw trial of 
the Hint In a snlf for ponHeHRioii Hie pllb 
(ienied^yie g^eniiifieiioHHof file dm! of wiikf 
Hct up in dofeure and pleaded in tluf aiterna* 
live that the dwj had byoTi ofitaimal from 
uflKi? . fniiid mid itiidmj iftHiinee, 

//6ld that there wuh tudhiiig in Hie jibove 
allegation tlmlefHild be regarded as likelv lo 
cw/noam tkkii orjwfijmiki; ike, trmi, ntf m io 
jiisfcity the Court in faking adinn {inder f b i\ 
It lb C. IK Code. 4 U l4 J 2:id s 40 I C 188. 

-rtis a fiimatkm of a fad in earli ease, 

whether the alUuaialivo relief eiaiimai pro* 
judices CinlmrraHHes. or dedays the fair trial 
01 tlio ease ami it in mi gmieriil |>riiieipki 
wiafe an altenmtive daiiii ncecKsarlly pri'* 
.ludices, miibarniBHeH or delays ilie fair iriHl 
of the case. It m open to a plainliff to claim 
f agreemont for pisreliaw; ot a 
property and in the allenmtive for Hpiirifle 
pertonnance of the agreemeni Object of the 
procedural law 18 to preveni multiplicity of 
proceedings. AIR 1924 Pat 2«b - 5 P 1 1’ 

49 (1923) Fat 351 r 2 Pal t R B2 ^ 15 I C 

4JI. 

f ® frevciiluti from tiikinx ■ 
Uas already plea,^^ l,i„ 

A I li 1926 iYiig 265 = 92 I C III. 

‘'“'w “i written Btatmet»t 
marcoiirf ,l?l/ «lj«rieved[ move 

Pr »>«'t Home 
ot the moonsisteiit defcticcH«If (lourt i« 

not moved under that rule at trial that rnrf v 

was viiiateci A i R 1930 .Mad 814 a 22 h W 
61 *. Ind Rui (UhlO) Mad 980 r I2l i c |f|. 
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s Ali Civil Digest ■ .1911— 1934. 


C. r. C. i iW jtlf. Ik r. iCi (CWi.l*/) 

( 6 ) “ tjfiiwi‘i\«ary, 

--Wliere ii in verbrno, exl.re}e**|j 

bnii^ }iii«i irivohel, riiHl imprmMible to iiieler“ 
wliiiitf life! tioi*H not ailego itb'Rrly any fael 
wbieli w<itild «ht»w tliai the lielge bad' jiirm- 
iltriitoi lf» bear tiie ease ai all the whole 
doeuioeel ought to Ih* Hlriiek out au order 
iiiaik for itn aiiieiidiiieiit, H<» lliat «o ieielli* 
yible eaH« ran be liresented to the Camrt 
t !!fi9 ) A h *f m\ r lint Htil ( 1929 ) All .130 
= il4 I C: t«ri see also H M L T 2n‘ir7 I C BOa 
—Ctnirt Hliould not deiiile as to rahvmmy 
of iiuitterH on aji|ilieatiini io ftirlke out— 11io 
jiirisdietion ^iindf^r U. VI, r. Ill sboiild be 
exeridsfid witli 4‘are aucl ( 111111011 — A writieu 
Htateiuent slioiild iioi be striiek out iiulesH it 
in lii‘yo!}d dould lliat allegalious tkerein 
«niiise,.d bit a i,.ieleiiee to tlie aetioru A i H 1925 
Chil HtiH -29 C! W N i*7b r 88 I C 4J5. 


C P. C, C l#« HIr. 6, r. 17 

' SffmpBm 

( I ; Heope of tlie rule, 

(2J Aiimii Of' imiHioiu 
( 4 ) At any stage of the |iro«H*difigs. 

(5) CoHtfi. 

{ b ) Effei‘t f.if JiiiieiitJmeiiL 
( 7 ) Leave loauienil when given 
(a) liiiiienil 

{ !i I AdditiouH or oioigaionH in ple- 
adings tlimiigii boriafkbesnlstake. 
( e ) Falsity of rlaiin not extcnulingio 
whole of title set up but eonfhied 
to one particiilar link in eiitire 
■ elaiitt 

( fl } A! intake or oaussion as to signing 
and variHeatiori of pleandiogs. 

( 6 ) Huil for posgession. 

{ f ) for pre-eraption, 

{ If ) Hult for rendition partnership 
aeeounts 

( g ) Bait for rent, 

( li ) Suit on mortgage. 

( i ) Bait on pro-note. 

( I ) Where it does not alter the riat- 
uie of the suit or deprive the 
defendant of plea of limitation. 

( k ) Wliere it is necessary for deter- 
mining the real questions in 
controversy between the parties 
( I ) Wliere it will cause no injury to 
tlie opposite party except such 
as can be siifheiently compensated 
for by costs or otherwise, 

( i ) Leave to amend wlnm refused, 

( a ) General. 

('h ) Bubstitniion of legal representa- 
tive of defendant deceased. 

( 0 ) Bn it for confirmation of posse- 
ssion. 

(d) Hni ' for declaratiofo 


C. ICC (.1908) Of. 6, f. 17 (Contd): . ' 

(e) .Bait lor partnership aceoiinis: ■ 

( f ) ■ Biiit to set aside decree. 

,• . . (.g ) Where amerulmeot would intro- 

: .■ dace a toally different, \new'Md 

inconsiHtent case and the appli- 
cation is made at a late stage of 
tlie proceedlnga. 

( h ) When the application for amen- 
dment is not made in good faith. 

- (■ i ■■) . Where the effect of the amend- 
ment would be to take away 
from the defendant legal right 
! which has accrued to him by 

lap^e of time. - . ' - 

(I) Scope of the ftde. - 

—It is in the discretion of a Court to 
allow or not to allow amendment of the 
plaint. 10 C L J 5l8r25 I C 567. 

—A Court is not justiied in dismissing a 
suit for partition on the ground that, it 
contains only a prayer for declaratioh of title 
to the propertie.s sought to be pJW'titipiied 
and none for possession. The defect may be 
allowed to be remedied by an amendment of 
the plaint, 35 I C 792. 

—A suit for balance of partnership amount 
being of a smail cause nature it is the Court’s 
duty to return plaint for presentation to 
proper Court on disallowing amendment. . A 

MLEJI5. 

( 2 ) Appeal or revision. 

—•If as a result of the Court’s allowing 
amendment of plaint, a relief barred i>y 
limitation is added it is a case of material 
irregularity which should be put right djy 
revision. A I E 1931 Mad 542r33 L W 648= 
51 M L J aiGrInd Bui (1931) Mad 737 r |33 
I C 497;seeaiso 32 M 334, 

—Amendment by High Court in Sm« 
Cause revision, see. 20 C W N 1010. 

—Amendment-Suit for partition-change 
into a claim under a will— No revision. 10 
M L T 188=12 I C 104. 

—The exercise of the power of a Court 
to allow pleadings and issue.s to be amended, 
under O. VI, r. 17 mid 0. XIV, f. ‘5, is dis- 
cretionary; and this discretion cannot be 
interfered with in revision until it is shown 
io have been absurd or perversely exercised. 

^9 Ind Has 237*51 P I R,I|IL 

—Order holding jportion of claim ' hot 
sustainable and directing amendment- Appeal 
—Be vision— See. . , , , ,, 2 1 6 , P I i 1 9 1 1. 

( 3-4 ) ** At.any stagehf the p receediugs. ”■ 

— A Court has power to allow amendment 
at any stage upon such terms f^s ii tWnkJ^ 
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C. P. C (I9§8) 0f.6. f a (Umiki) 

( J-4: ) “ At any staf e of the 

pf oceedinf s.’*— ( CW/d) 

jujifi. But ordinarily an application must be 
made for the amendment, an explanation 
mast be offered, reasons must be given by 
the Court for allowing it, and, where nece- 
spry, terms must be imposed; also, the other 
side must be given a chance of meeting the 
plea. 28 N I R 310 (322). 

( 5 ) Costs. 

—Where amendment of plaint is allowed 
and it is purely of a formal nature and does 
not in any way prejudice or increase defCs 
costs, he is entitled to no costs, 2 0 L J 4br 

30 I C 123. 


C. P. C. (I MS)- Ilf. i, r. Ii ( i:,mhi I 
( 7 ) Leave to aiiienil wlien 

24 B ii II 47fcfnd Kill (l*ai } Hiad 7H=iJ! I C 
718 see also 47 U 7«fn r> Ii ami 5 Pat III 
—A sole I'lroprieior of a flriii, nirryJog on 
business in a name of the lirtii filed a suit in 
the name of the firiii. When ii Iraunferrecl lie 
was sole proprietor ami the fnimit of the 
suit was objected i<» be prayetf for aiiujiib 
meni of plaint, Held that amendincfit hbonld 
be allowed u|¥>fi the iimm that ilie piidiiliffs 
would pay all coRtH up to date of amendiiiiuit. 

35 C W N 432 , relying on II iom I. i ill. 
—Review of deereo iliHmi.sHing 
Order rejcMding— Appeal fron^» Leau! to 
amend plaint granted in, ii* the Hpisialrir. 
(nuii.slarieeK of the ea*a% fui tenn» as to 

31 C \l H III 


( 6 ) Effect of aaiendment. 

—If a plE is allowed to abandon a claim, 
the Court cannot, in allowing such abandon- 
ment, be said to be entertaining that claim. 
The effect of an application to amend a plaiiii 
by striking out certain claims is in substaiiee 
as if the suit had never been commenced in 
respect of such claims. 12 Bur L T 155 = 9 L 
B E 275 r 51 1C 176. 

—Where a suit was instituted against cer- 
tain persons as members of a joint Hindu 
family and after the expiry of the period of 
limitation the plaint wa^ amended by plev 
ding in the alternative that the defendants 
were in any event liable as partners of a 
hrrnand the other members of the familv 
were also added as parties : IfehL ( i } that 
so far as the original defendants were con- 
cerned there was no bar of limitation, 7 ) 

under s. 22 (1) Limitation Act, the suit must 
be wemed tc have been instituted when leave 
under cl. 12 of the Letters Pateoi was freshly 
granted and they were again brought on the 
record, and the suit was time-barred. 3J Bom 

L R 1385. 

-Date of suit for purposes of limitation 
in eases where amendment allowed is he 
date of filing of suit and not dale when 
amendment is allowed. 34 B L R S2S 
138 1 C 797 = I R 1932 B 428 = A I R Sgg 
367 = A LR 1932 B 457 

-Pleadings-Description of nronerfv 
amended to bring suit within jurisSton!! 
Effect on suit and on parties and strangb 
see. I8CW N 817. (PC^ 

( 7 ) Leave to amend when given. 

eveTjthi llfrfh’ 

amendment of the cause title. ** The CW+ 
should look to the substanr^A 
the form of the 


— vviierc tlHi ileft w at dvfaiilf, the C’mirt 
can allow the plff any ^iiiilabkt relief he 
may be cuititleil to, even in appeal and may 
treat his pleadliigH m anieitiicfci for tliai 
purposer 82 f C.^ IlfLiTA 1 1 |f|S C lli 

—Where tlu' amemlriient k .'wkiHl for 
within the period fif Ihiiitalioii, Ihi} fact that 
on the date of the order it In barnal, will not 
lillowiiig tfir Hiiiiie, 
AH ihese niles true ua appIhMtioji whvm tlje 
amemhuerd ih ordered at the iiiKtiiiife uf, awl 
m the interestH of, the detefidtiii III K h R 

I C 161 

—(/A Jdddkmnf^r iti idmiihMit 

ilmmgk Imrnijfde mhfuh>*^ mldithw 

of flaimH— SmI im* the n*iit eoupieti with 
daiui for deekration of title, to ijhhi mrll 

d ction of Revenue Cnurl-’Aim.X, f 

plaint allowed on I., .iter*. I>„tent AiiiJal- 

bond Jfde mistake, see jl | j 

— AbHence of or error in plaiiit as 

Amoudinenl, of plaint so as to furnish pfinj. 
cularH-ljiving of opisirtuiiity for, p,otHr~ 
Dismissa l ot suit on t mt gronn.i not prop'.,. 
Ill G *,4 = 140 I C 570 = A i R 1932 p 355 

_A claim framed through pu,-,. ovcrHi..i.t 

'‘SiSS! 1': 

>MC 85 «. 

, — Ameiidnieut would generelly 1,,, , 

m case of pure mistake, hut not wl , 
omissioii IS deliberate : 21 W R 208 - we to *® 
same effect. 17 W Nan-’ J'f j 

a«d to adduce new evidence: ^ TsTc'fss 
ptatwiiibo i,; 




C. IK C. i i‘^P I lif. 6 . r. 17 I CW/Jl 
I 7 ^ Ivmv fi) »iii}i!ii4i w Ilf it 

win*!’** ul'Uj it|i II 

C W ^ ill ( llfi ) 

r' »//,'/ *>'!»// 0)i iit 

itihi of / Ui 

rtn'tif)' iniHliJikt! ur ns iff 

Iff |»l?Ufif. !“•« lillii wt'<l :tt jutv t tint* ivf' 

lif Uir of liiiiif.:,i,li».fii, ,14 II I# 1i - 

i:iH I V m •: i n \l 4 ‘iH« A I H VXVI U 
Ml r A I R IfJi IMS?. 

• to \mfiruUoii of I'roflitfir s 

Pro. hiH Art ItiLft} s, ti cau Ih: 
l»y (tiiiriiilii rfit iiful CViiirf to 

allow attiffiflwiriit : All Ifil I, 28 (19). 

-«Aiiti iht Xaj4|Hir #1 C Poiirl lias held 
tiial when' a Hiiii h i» fiM't filed with lha 
kiiffwlrdii«» iifid !)>' the ailthorif-y of ftlff, 
a dofrrt ifi the Hiiiualuro is a luerc* irn‘.^uia 
rit}’ not jiwtlfyitiK uitrrferoiy.o in appeal, 
and tliai Ji phini wiilt d»ifi'»;tive Hi^iiaturu 
faiiihl tmi he rejeeied under fh 7 r. II Imt 
Hhoiilfl he amiaidofi under CHi r 17 : 7 N L 11 

:i:i= m i cui. 

— {#») Suii Jhr suit broygt 

jwoiw for litany, Ju the dmeretiou 

Ilf the C’ourt, wdiere the eireufiiHtfifiCeK of the 
«IM* I'fitriiiii It, fit? eruiverted into mm fttr 
rfdein|dimi mi the asKimtjdimi that ijie 
wiiH valid and hiruling; but a plain- 
tiff iniist cirdiiiarily Hiiw.eed mi the ease he 
liw made in the plaint. A I H lht!3 Cal 2llfc 

W I c m 

(/} HtiUjor pm-empi ioni---Pm 

Huil— Objerdion to non-inclusion of portion 
ni properly^ token at late stage— Objection 
allowed Plaint, ako siiould be? allowed to be 
ameuidmi 210 P L R 1914. 

“"■( / ) muUiiott of parimr^Iiip 

afcowMli:-- Leave to amend plaint in Btcond 
ap|>eal so as to inclade prayer for dissoiiition 
was granted on payment of costs because all 
the facts necessary for the decision of the 
itase on the 'proposed amendment were before 
the Court, m I C 44! = 33 P L II l>94 r I R 

!9«L 580. 

— f g ) Sui for rent — A Hoit for rent may 
be amended into one for damages for mse and 
occttpatiom 30 I C 753 = S Bur h T 234 = 81 

B i 270. 

— ( h ) SnU on morlgagei-^A mortage-deed 
l>eing found not in accordance with law, the 
Appellate Court can amend the plaint so that 
perHonal remedy against the mortgagor can 
t»e granted. 14 A L J 391 r 35 I C 192. 

—Though the decision in 30^ M 388 does 
not expressly state that the pllC ciui ahrays 
lie allowed to redeem a mortgage other than 
that whieh he sought to redeem ( but wddeh 
the. deft, admitted tts the one under which 
he was holding) yet, wbenover such a remedy 
i i allowed the plff. ouubt to amei^d his plaint. 

{191d)rM WX17tr3IIC§24. 

’u. 3(1. ii.pt) lay 


-li t’ivil DhioM IPil^ dl'K'U.- dPlO ' 

:C. I*.C. ( iWS lOr.-fo rMT' f Ofwhij 
■ (7 ) l.cave fe ainiuid' wiitnr giveii— ■ ■ 

. ^ inro‘igage*-Buit for sale-- 

Aloriifage I'iiUfHj invalid <nving to want of 
proj.nr atti'-d/iliiMi-lnim-e as on simple lamd, 
e?in bn granb'd, tlHMigh autendmeni asked for 
at la.l.' stage of f le* .vea-e 1’ P Aci K 59 see :i 
U I,, ,j :VJ 7 r 34 i C 397 . 

■ — -( / ) Okof no jii'fhiiith'.: — Plaint— Fromi • 

, s.e'.ry imln paya.bln in Ifnarnr, suit im— Moi 
uppnsini tn .S, till Paper Purrciicy Aid — Suit 
iUi the original cause cd' ai;iiiin — M'aintain- 
:abiii|y. see .. 6 1. W 630. 

(j) ir/oavi b (lol tilUir ihi) miiure. of 
tlir .Huit or (Irprhoi iofrnn'atif if n-Jra of 
tion. Al.’olras Himln ihdigious Knduwments 
Hoarib--Bnit a.u'ainsi'- AiiuMidmeni of plaint 
sought in d urisdielio?, of Board— Ca^e in- 
volving fpm.stiori 4»f— Position of Board in, 
md tpiiki that of onlinury private litigant— 
Board ought not, to oppo.se amendment unless 
(iflVct <d‘ aimmdmertt is to alter naiiiro of suit 
or to d^^pr!ve Board of plea of limitation. 
Ui;i2 M \V N 291) r A I II l<k32 M. tm ( 0U4 ) 

; = A L R 1932 M 237. 

! — If a <!iiuse of action is sought to be 

adiled by way of amendment and if a fresh 
suit on that cause of action would be barred 
if instituted when the amendment is asked 
ff>r, then <'»rdinarily— even then the rule is 
not absolute — the (Courts would not allow 
, ilii* amendment so as to give the jdff. the 
beneiit of the time between the date of the 
i institution (d‘ the suit and the time of amen- 
I dment and prejudice the deft by, as it ^Yert^ 
j atiie-datiiig the in.stitiition of the .suit. 1'liat 
' lias nothing to do with a case where an 
; amendment is sought to be made for the 
j purpose of slmwing that the original cause 
of action as laid was not barred, 31 L J 
I- G88 =: 4 L W 455 - ( 11)13 ) 2 M W N 302 = 38 
I ■ , I C 720 . 

1 —As the tW'O distinct causes of action, 
Viz. the cause of action on the., promis.sory 
! nolo and the cause of action on tlie loan 
! giving rise to the prpmi.ssory note, could be 
I set up irj the same suit by the original jdaint, 
j amameridmeiit of thi.s nature could bo allowed 
j eveaiu uppeab ■ ■ .A L R 1933 B 433. 

; — Where in a suit by the endorsee of a 

promissory note, the ca.use of action intro- 
I daced by the amend me nt was not barred by 
I limitation but wa.s extraneous to ih;j.fc oh 
• which the siiii was brought, tim pkiuiifi’ 

I should -pay Court-fees' afresh. '^AIR lP3i 
Mad. 5»?. = Iiid Rid (Rffl!) Mad 4i.;5 r 
! M W 'N 390 r 13!' I -C- i. . dissenting from, 
i ■ ■ 1918 M W K 89., 

t ■ — It is- comi'uvtent for the ' Court to allow 
i amendment c)l- pbunisoasto seek dillereid 
relief provided lliereby the fundamentsl 
I charactered* suilisned. changed. A LRi 933 
'i . 8241 
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C. P. C. ( I90S ) Or. 6, r. 17 (€oM) ■' * C l\ C. ( BOS ) Or. (i r. 11 

( 7 ) Leave to amend wlien giyen— ( 8 ) Leave to amend wlieis fefsstal !,( i-nifi) 


— Where it Is 7mes8ary for tleientmmy ' 
thereat uueMioiism cmtroversy between the 
parties A transferee of property who was ; 
under the contract boimd to cause other pro - 
perty to i>e transferred to the transferor in 
consideration of the transfer in his favour* ' 
sued for declaration of his right to the pro- , 
perty transferred to him without praying for 
possession and without averring his willin- 
gness to perform his part of the contract. An 
amendment of the plaint was allowed so ua 
to enable plaintiff to pray for declaration and 
to aver his willingness to perform his part of 
the cotitract. 84 B L E 125 (128)=! E 1932 B 

530 r A I E 1932 B 175 r A I R 1932 B 283. 

—Order YT, r, 17 provides that all such 
amendments shall be made as may be neces- 
sary for the xmrpose of determining the real 
questions in controversy between the parties. 
A I E 1931 Oudh 54=7 O W N 1195=Ind RuL 
(1931) Oudh 155 = 130 I C 347 

— ( I ) Where U will canse no injtm/ to the 
opposite party except stich as can he compensate 
for by costs or otherwise. — Applicant for leave 
not acting maftt /We and not causing by his , 
blunder injury to his opponent which could 
not be compensated for by costs or other ' 
wise— Leave should always be granted in case 
of. 139 I C 441 r 33 P L E 694=1 E 1932 I 580 
Bee also 2 C 1; and 32 C 582 

—Where a party bound to bring a suit 
contemplated by 0 21, r. 103 of the Code 
brought a suit under B. 9 of the Specific 
Belief Act and the High Court in revision 
held, reversing the Court below, that the .suit 
w<as not maintainable and it appeared that a 
fresh suit for declaration by the plain till 
would be barred by time, the plaint was 
allowed to be amended so as to convert the 
suit into a regular suit for possession either 
bailed on title or on right to possession. 1932 
A L J 812 = 139 I C 366 = I B 1932 A 560 =A 
I E 1932 A 703 = A L R 1932 A 1093. 


= 1026 M W K 52H r 21 M h W 241 r; i' W 

K :w.i T.m i c 1511 

— { ) iSuhsiiiHlitm tf t't (u'ryrliiaUft' 

of defeuhud A in-fi' pel i lion 

stating that legal rcprcsciitui sve of d**t'i*a i-d 
defendani in posscshiins i>f tin' iiii>val»ic 
pcrtics of the dccoiisi d ih col .umuMlnifiii of 
plaint or Hub.stitntion fd' legal r< pich* nluihr. 

56C.lLd:i28rALEIfllCfSJ. 
— ( c ) Hiiif fur ' 

A suit for conilrinalion of lanio'l 

be changed into a .Huii for iTmu-ry of poHiirH> 
Bion but on a rase being bniri ihic C’oiirl may 
assist the plaintiff u bo has ptouil in Mih 
stance but not in form, 4 € 16 

—The Court cufi allow ay.».'f,diiic!i! of a 
suit for conhimuiiofi of |h ho -.m* n iido lono 
; very of possession if the plioiiliff g*Hii 

’ cause^of aetkm. ■ ; ' ■ 13 C W N ill,. 

■— Suit for poKscssiiHj into om* fc»r iJccbo 
ration of charge. 7 Bur L 1* 6*4=24 I C 481. 

—Bui a suit for posKcsHioii uiiimd tc 
amended into mict for leclemiitioii. IPLE 
1912= II 1C 571. 
—(d) Suit fmuhufa'mitom-^ for lirndfo- 

ration cannot be aineiuletl into *'iio fctf e|i‘r|* 
merit on appeal. 48 I C III, 

— Amendment of Hiiii for deciiiralioii if! 
right, to eaHtummi, Into suit on tilics is not 
allowed. il I C III* 

■—Bui suit for dcclaniiion of litie iimi 
confirmation of posse HHion can Ih? t*onvertefl 
into one for ejeeiiiieni 44 I C 99l». 

j — A. suit for .iieclaiatii.n of tiilo , to a 

I specific area cm ihe basis of partiticifi < jiimt4 
I be allowed to be amended by Mibstiluling n 
I claim by way of iiilicritanre. 9 I C HI, 

I —A suit for deeiaratioii of tiile eannoi be 
I amended into one for Hpeeilie perfftrinanfe so 
an to make a different eiwe A i R iflf Lati 595 
= 32 P L R 278 = Iiid R«l (1931) l.ali III = {JT 
I C 646 relying on; 48 C 832 P C. 


( 8 ) Leave to amend when refused. 

—fa) Not allowed, amendment 

not having been asked for prevlouslv at auv 
stage. A h E 1932 L 414 { Civ. ) r 1932 P C L 

414 (Civ.) 

—Appellate court’s refusal to entertain 
application for amendment of written state- 
ment which was drafted by skilled lawyer 
and the case below was hotly contested, 
amounts to proper exercise of its discretion 
and so High Court need not interfere, A I R 

1934 Llk 

—Bate of cause of action amended in 
plaint— Amended date not proved— Eeversion 
to unamended plaint not allowed A I E 199« 
P C 85 = 48 A 457 = 53 I A 187=24 A L 


—A suit for deckraihui can be amciidml 
by adding a prayer for pos.^cBsiom if thfen- 
dant takes possessioii alter Miib 16 |«il Cas 
734. Bee also 5 Ihuii L IS 4216 
— f e ) Suit for parffwrship urtounfs 
Amendment of a plaint in partnership Miif 
valued at Is, 5/100 Iml found on ar«*unfH 
being taken to have a value uitu’i' ilmn iSs. 

, 11,000. and order to. In 

proper court are Ultra Viren. II N L i II. (1). 

— f /) Suit to rri usintr dicrrc ;*« Bull lijf 
set aside decree for fnaui <anii<»t be loincr^ 
ted into one for reeiilkalhm of iniytake in 
second appeal 35 i C 91 

"*"(.<?) ■ Where ammidmchf p%tt'M inimfho^r 
a totally tlijerint^ 7u w taut iunu'^'ntnd /ojp 
and theappheafkn in wurk at a !<de rfufp of 
the proceed mjs A huit for poi-'Hwion iiuuiol 
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1 

C. R C. (iwri Or. i, r* II ( CWd J 
AI)Wfill>t’Al CASi:S IlN 0WII;l VI Hill; XVil 
{ I 1 Sciipi* «if tile ntle 

-‘"rndiir U. fi r. II amoiidifioitt mi Im 
fillnwrd tliu proceeding?! 

provided it in ff»r doUiriiiination 

id rosii jpiOMiion sil itiiil tliero ih no 

(liii'HPoit of priijiidire, ilj« object being io 
sicliiiioiHter jiiMticu timl not to imolnli for 
iiiiMake; 21] X L E = Kid I Cl 1115 = A I It 
lilt n m Hee aim) 7 Cl W K ll^firA I E 
. . Ifll 0 54. 

— Ciniri fmii rightly diamisM an appeal 
going on in ilie ruiitw of dead person for 
long tiiiif. where no application beiiig made 
to oomtei tli« ttilslako A f E HI29 Nag 251 
= liiii Eli! (19211) Nag 2IB = 1111 C 251. 

‘—Coiarl «niiot coaipel the parties to 
atneiiil their pleadings. Ill I C 781 (Lati). 

— prciviHioii of O. Yf, r. 17, C P Codet 
liat apiilication of cmscg before' the HIkh 
Onrrl warns Trikinal A I E I92S Lab 32f> =r 

II iMhtmm P h R 7:i:fciii i c i84, 

— Wheilier out am apply for amendment 
in a suit by two pernoiis is a quest ion to 
which no definite wiHwer r*au bi given. A f 

R Iil27 Cfil im z 45 t; h J 51 =r I»4 I C 151 

—Whore the amemirneni introducing a 
ti)i’ie*liarrcfl was suggested at the instance of 
the clefendanl himself and was allowed, 
defendaiil must be deemed to have waived 
the plea of limitatlorit AIR 1927 Nag BIO 
r 23 N h 1 HI rlOa ! C 455. 


■2 

j C. RC(!.90l}'af.8, r. l7(.C0nlcl) : 

; ( ! ) Scope of the ruJe— (Co«eM) 

I avoid unnecessary litigation. A I R 1021 
; Nag 101 =64 I C 

I —Order for an auKuidment; by appellate 
! Court can be carried out in tiie Appellate 
' OourL O I C 701. 

—The object of r. 17 is to allow all 
reasonable amendnamts necessary for the 
final decision. A I li 1921 Lab 220 = 3 Lah L 
■ ■ ■ 3 227 = 60 1 0 502. 

—Order of amendment b}?- Eligh Court 
under general powers — Time prescribed by 
O. 6, H, 18— Expiry of, not fatal to amend- 
ment. io C W N 2U0 = 22 I C 778 

—A Court cannot compel a party to 
amend a plaint. An order returning the 
plaint for amendment whan the party refuses 
to amend is an order without Jurisdiction. If 
a party refuses to amend the proper course 
is to reject the plaint or dismiss the suit. 
24 M h J 465 = 1913 M W H 399 = 19 I C 672. 

—Applicability of 0 G r. 17 to pauper 
applications, see 26 M I J 243. 

( 2 ) Appeal or revision. 

— Where defendants amended written 
statements questioning the jurisdiction of 
the Court after the close of the case, plain- 
tiff was allowed to amend his plaint so as 
to bring the suit within jurisdiction. Ques- 
tion of jurisdiction ought to have been 
raised earlier and hence order though 
irregular is not subject to revision. A I B 
1928 Mad 559 = 1 1 1 1 C 737. 


—Objective kw cannot be allowed to 
prevail over siibslantive rights that have 
accrued to the party md hence validity of 
Ammidmmi or otherwise may be allowed to 
be argued at the hearing. A I E 1920 Bind 
204 = 21 SLE336= 96 I C 79. 

—If necessary plaint must be ordered to 
be amended but in no case plaint can ^ be 
returned for ftoiendment. AIR 1921 Bind 
106 = 17 S E R 223 = 85 I C 89i. 

—Where a party has been duly summoned 
but fails to appear cannot be allowed to 
object to e,T park order of amendment. A I 
E 1925 Nag 108 = 80 I C 375, 

— Partil>le poperty other than that iri- 
rluded in the plaitit can also be made a 
ftubiect of partition without necessary am- 
endmmit A I R 1924 Mad 354 = 18 h W 666 
= ( 1923 ) M W N 841 = 76 I C 798. 

— Phe main and ])er!iaps tlie only object 
of permitting amendment of plaint is to 


— Where discretion in allowing an amend- 
ment was exercised upon a wrong principle, 
it can be interfered with in second appeal. 

A I E 1927 Oudh 549=101 I C 569. 

—Amendment albiwed after the case was 
closed, can be set aside in appeal. 27 .P L E 

29 = 99 I C 979. 

—Interference by the High Court with 
the di.scretioii of the lower Court in allowing 
an amendment will not be proper unless it 
was exercised in entirely wrong principles. 
A I E 1926 Cal 1112 = 30 C W N 928 = 98 

I C 751. 

—Order refusing to allow an amendment, 
vital to the suit is subject to revision. A I E 
1926 Mad 1124 = (1927) M W N 256 = 24 L W 

400 = 97 ! C 936. 


—Powers given by O. VI r. 17 are very 
ride and should always be exercised for the 
letermination of real question in i.ssue. 
Revision lies against improper refusal. A \ 
I (1926) Mad 585 = (1925) M W N 469=48 M 
^ h J 349 = 21 h W 639 = 87 | ? 90, 
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C, P. C. ( 1908 ) Of. 6, r. 17 (Cowid) 

(2) Appeal or revision— (Oo««y) 

—Bevisioa does not lie against an order 
permitting the plaintiff suing for a bare decla^ 
ratory decree to amend his plaint so as to 
incimle prayer for consequential relief. A I B 

1925 Bang 199 = 4 Bur L J 12 = 86 I C 509. 

—Order refusing to allow an amendment 
is subject to revision, A I B 1925 Nag 195s 

78 1C 510 

—Description of pi ff- Amendment allowed 
in appeal— No appeal from order allowing 
amendment, see 42 t C 451 

—Under the Code a Court’s power to 
allow amendment is very comprehensive: 
so, where a Lower Court allowed a claim for 
partition to be amended into a claim partly 
for partition and partly for recovery of 
certain property, or in the alternative for a 
partition the High Court refused to interfere 
in revision. 10 M L T 188 =12 1 C 104 see 

also 12 I C 111 : 

—The exercise of the powers of a court 
to allow pleadings and issues to be amended 
under 0 6 B 17 and 0 14 R 5 is discre* 
tionary and this discretion cannot be inter- 
fered with in revision until it is shown to 
have been abused or perversely exercised. 61 
P L B 1911 = 193 P W B 1911 = 9 I C 267. 

—Discretion and power to amend plea- 
dings and issues— Interference in revision— 
See 9 Ind Caa 267 = 51 P I R 1911 

—Where on the objection of the original 
sole Deft, in a case other Defts. were added 
at the request of the PIffs, but the plaint 
was^ not amended in consonance with the 
addition so as to set forth a cause of action 
against the newly added Defts; where though 
the objection was taken in the written state- 
ment of one of the newly added Defts, no 
issue was taken and the point was neither 
argued in both the lower Courts nor even 
clearly taken in the memorandum of second 
appeal ; and where one of the newly added 
Defts. actually adduced evidence in respect 
of title which he claimed in himself. Held, 
that the irregularity was not incurable and 
was insufficient to warrant an interference by 
the High Court in second appeal 1 L W 775 = 

25 1C 607. 

—Amendment of pleadings —Refusal by 
Pres, Bm. C. Court— Revision see. 22 I C 241. 

( 3 ) Amendment of pleading without notice. 

—Effect should be given to the amend- 
ment which though allowed without notice 
to the defendapts is in no way prejudicial to 

them. «4fC 395 (C3l) 


C. P. C. (l90S)Or. ft. r. 17 { ). 

(4) At any Stage of the prciecdiiigs. 

— Amendment nmiglil to Im irstroihired 
in second appeal canind, be aiiuwed. A I I£ 
1930 Cal 737=34 C W N till = Ind Ilnl 1 19.11 1 
Cal 28=128 I C 108. 

—Where in a miit for eject inent ihe 
transaction ludd to ha by 

conditional sale and not !*aln, phint whh 
allowed to he ameiickci acconlifigly even in 
Appellate stage. A 1 li 19ltl Siini 98= led 
Eul(lf0l; I C 821, 

— Amendment at a late stage imtiiiling a 
re-trial cannot Im ailowecl. A I E 1928 Lull 
699=9 Lah 599=9 Lab 289=29 F f. M 477 = 111 

I C 425. 

— Amendment of plaint if not -miigiil in 
earlier stages, cannot he alio wed in second 
appeal. A 1 it 1928 Lah 32 r 9 Lali h J 111 = 

lit I C I2i. 

—Court has got power in allow ammiuL 
meut at any stage, A i It 1927 Lali till r B 
Lah 257 =9 Lab L 9 25 = 28 F L li 16=11 

I C 111. 

—In proper caseH auwnciiiient ciiii ©v«ti 
be ponnitted for the lir»i time iti second 
appeal. A I E t92S Mad 1117=51 M L J 418 

r IS I C 31* 

— Amendment hi HccoinJ uppcai slioiild 
be allowed only in Hpmdal I'irvuinwlaiicei. 
A I R 1926 Mad 989=19 M 978=51 M L .1 im 
=24 L W mi = (1926) M W X 73d = 7 ll L 4 

I mm I C III, 

—Court may allow ametirlnieiit of ohjee* 
tion-petitioii even after the expiry of ttiw 
time allowed for the same A I R 1926 Mad 
396=24 L W 213=91 i C m. 

—Amendment can be allowed at my stiigu 
even in appeal Amendment alioweil witli 
the consent of the Pleader of the oppemite 
party in appeal cannot be ohjindini to in 
second appeal A f E 1926 Oudli 98=1 Luck 

33=13 0 L J 115=3 0 W X 45 = l| | C 9|7. 

—Alternative claim sought to be mi up 
in the last stage, was dkalloweil by the 
Privy Council though It had power to th so, 
A I B 1925 P C 169=L II 6 F h 12i; r 49 M L 
J 238=, 1925) M W N 532=22 L W Iflll r 47 A 
459=41 0 L J 45t) = 27 Bom L 11 853 iP, €. 

m I c m. 

—An amendment under Cl XVll, r, 6 
may be allowed at any staee indudiiig 
of appellate stage. A 1 II 1925 Pat 168= 
1024 Pat 207=0 P L T 405=84 | C 386. 

—Amendment cannot he refused only 
on the ground of delay A t It 1925 Oudli 

291=27 0 C 231=11 b L »l 013=79 I C fWJ* 
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c. P. C, I IfllS I fir fi, r. il [Cimhi] 

( 4 ) kt at!) sitacij rii tljs* proceeding 

■— <sf be iiibiwed in 

be }4iiittiel«'l at jiiiy if tliiiy iiris riol 

hiitflbtjnlly r|iu!% A I It nm Inti llfir:! 

i4iii m-i^n I c lii iCb 

Afiiyiebiitiitl; iif at mu)h a 

liitii an w«enii«l appeal he 

atiew«.i. A f li IKi LaiOTrTS iCI#. 

--Hill an :d ?i late atai|« 

wlilelt wiHil I n.MHe prejuflictti fee the do* 
fiUKl4i.it Hhrttihl not bn jiilinved. A I II liiiiy 

Cii 2 iic 2 b i; w M 4 ;iirsf i c «i. 

-^■Fffnnd't'! ii«i injiHlice l« riooa to the 
either furty, vaawiicliBeiil «f plaiiifc aboEld be 
lieriintted at, any »ta?(o cif ike procooirio^. 

A f II imi hih p h n nm^&i i c iii 

— Fl'ijfifeitfa alleging but fitiling fee prciv-o 
titk te pari of joitit ttsfeafee—Dsfeiidaut’a 
anierlifig hut found to have nn eselu-iive 
iille fpr joirit puH^eoislun nan be 
givori-.||ighoHfe Onirfe of appeal may allow 
aiiioficiiiiaut nf plaifiti S Ldi Ti J 25 s 2 

h p h E nm r i c m 

“-"•A Hill nil me til C4tri bo permitted at any 
siapo profiikii iin iiijusfeitje, cither than 
wtiioli I! Ml be miapeuisaieii for by costs, 
w due to the other side. 3 IJ P L B 
(Uh) 44=11 1C 118 

—•Claim for relief against party ex- 
onerated ill courfe below— Amendment not 
to be allowed in second appeal* See 

58 I C 581. 

—An application for amendment of the 
plead uig8 will not be granted it a late 
slage of the ca»# ow second appeal 14.5 P L 
,E 1918 = 47 I C m. 

—The Chief Court will not Interfere in 
second apipieal and allow an amendment of 
fctie plaint which had been disallowed by 
the ooiirt below, 119 P W R 1918 = 45 1 C 471. 


21% 
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f c. P. C (1^08) Or, i r. 17 (Gou^d) 

( 5 ) Costs. 

— Order to pay costs of amendment in 
cash against pauper plaintiff in not proper. 
A I B 1922 Bom 385 = 24 Bom L R 924 = 47 
B 104 = 59 I C 207, 

( 5 ) Effect of amendment. 

— Amendment dates back the suit when 
no new party is atided. A 1. R 1926 Alad 
487 = 50 M h J 442 = (1926) M W N 174 = 

,:93icm 

— Amoii Imont has retrospective effect at 
least from the date of the application. A 
■■ I B 1927 Nag 95 = 98 I C 558. 

—Where a originally suing for posse- 
ssion of certain plots of land seeks to amend 
the plaint by including certain other plots 
the question is not one of amendment of 
plaint but of an addition of entirely new 
lands and as regards such new lands, the 
suit must be taken to have been filed on the 
date when the claim in respect thereof was 
made by the piff. 41 I C 728. 

( 7 ) Leave to amend when given. 

— f a ) General New plaintiff may 
be added for really deciding plaintiff’s 
claim Defendant’s costs should be on plain^ 
tiff who had no just claim. AIR 1931 Cal 
765 = 2 C L J 357 = Ind Kul (1931) Cal 
300 = 58 C 661 = 129 I C 860. 

—Non-joinder of parties is no ground 
for dismissal of a suit— Opportunity should 
be given to the x>arties to amend the plaint 
accordingly. The Appellate Court should 
not consider the plea of non joinder which 
was not raised in the trial- Court. If it is 
raised and the suit is dismissed, it would 
be contrary to 0. I, r. 9. A I R 1930 Rang 
295 = Ind Rixi (1931) Rang 76 = 129 I C 508. 


Ail Imliu CjotiHoiidated Givtl Digest. 1911—1934. 


— Where in a suit for damages for 
injuries sttstained by piff, by reason of 
deft’s negligence, the trial judge allowed 
an ainendment of the plaint by increasing 
the amount of damages ckimed on an appli- 
cation made at the beginning of the trial 
whan the learned judge reserved his deci- 
sion until ho had heard more of the 
evidence and granted the amendment at a 
later stage, held, that the order allowing 
the amendment was n,ot illegal and would 
not be interfered with in appeal 23 M L T 
312 = 7B W415 = 45! C 556. 

— Amendment at any stage of the pro- 
ceedings, see 7 N L R ■ 33 = 10 I C 731 

— At any stage, ’Old — Code— Difference 
‘see iaiC576= 167 PWEl9n. j 


—Biacretion under 0 VI, r 17, given to 
the Court is a judicial discretion to be 
exercised in legal principles and not arbi- 
trarily by amendment' to be allowed must 
be sought in good faith, an application 
for the same must be made before the 
claim is time-barred and the character of 
the suit should not thereby be changed A 
I R 1930 Nag 295 = lud Rul (1931) Nag 

7 = 128 I C 407. 

—One of the main objects of allowing an 
amendment of plaint is to avoid multiplicity 
of suits. Hence the amendment of a suit 
for a mere declaration into one for -posse- 
ssion is allowed, Amendment ought not to 
be allowed . where there is a change in the 
jurisdiction, or if it admits of time barred 
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C. 1^. C. ( 1908 ) Or 6, r. n (Gontd) 

(7 } Leave to amend when given~(CWd) 

claim or entails fresh enquiry. “ The rule 
{ permitting amendment ) is corifiuod solely 
to those cases in which the cause of actioa 
for the new reiiet was already existing but is 
on account of ignorance or honajfdo mistake, 
omitted to ask for the proper relief in the 
first in8taiice,l!24 1 0 244 also.X t R 1028 
Mad 828=(1027)M W N 784rU0 1 C 775. 

—Amendment can be allowed where the 
change is only in the nature of the liabilil.y 
to pay the debts. Amondmtmi should be 
allowed even if the original cause of ae.tion 
is modified to some extent or another is 
added. A I R 1931 M 869 = Tnd Riil (1030) 
Mad 302= t22 1C 174. 

— In a suit for specific perfoi mance, 
amendment as to relief of possession may be 
allowed. AIR 1926 Mad 155 = 22 L W 570 = 

( 1925 ) M W N 802 = 92 I C 599. 

— Under 0. VI, r 17 amendment can 
rJwa.ys be allowed unless suit is changed or 
greater inconvenience is caused to the defen 
dant. AIR 1930 I/ih 221 = 30 PUR 645 = 
lud Rul (1929) Lah 874 = 119 I C 130. 

— Amendment should always be allowed 
unless it be 7nala fide even if defendant is 
grossly careless. AIR 1929 Rang 33 = Ind 
Rul (1929) Rang 105 = 117 I C 563. aim 
A I R 1028 Nag 203 = 109 1 C 293. 

— Object of the rules of procedure is to 
administer justice properly and hence amend- 
ment whenever necessary can be made even 
without formal application unless prejudice 
to defendant is thereby caused. Ind Rul 
(1029) Lah 596 = 116.1 0 884. 

--^Where in suit for dissolution of part- 
nership plaintiff comes to know of business 
carried on in some place of which he was 
not so long aware he is certainly entitled to 
include n. prayer for dissolution of that 
business and the plaint can be allowed to be 
amended to that effect. AIR 1928 Mad 402 

= 107 I C 637. 

—In a suit by owner of house for per- 
petual injunction, amendment seeking to add 
prayer for possession of house should be 
permitted without driving him to a separate 
suit. AIR 1928 Lah 1 12 = 9 Lah L J 577 = 
29 P L R 280= 106 I C 615. 

—Where defendant had died before suit 
was filed of which plaintiff was not aware but 
had also joined his heirs by way of addi- 
tional precaution it was held that amend- 
ment for striking out the name of dead 
defendant should be allowed A I R 1928 Cal 
152 = 105 I C 284 

—Only , if a slight amendment of a plaint 
is necessary, it should be allowed. AIR 
1926 Lah 472 = 27 F L R 317 = 97 1 C 800. 


C. P. C. (1908) (If. 6, r. 17 fCowfrIj 
( 7 ) Leave t© amend wlieii give«»“(Co«b/) 

— If plaintiifH right had bcuii ico|Hrdl/.*Mi 
by a decisioo snl'sccfUimt to the liliiig of the 
.suit, amemiiuciit although strcngtliims plai!!" 
iilfs claim iiot tkriviid by the 
should be allowed. A I R 192ii Mad 751 -2:i 
L W 6IH = 15 I C 211. 

— Ntut-paynuod of hloodd imt 

Im a ground for thf‘ of mniotdim ot 

It should be allowed amt the applicant 
asked to pay the necessary Court- fee within 
a fixed time. A I li 1926 ihtdh hdH rf| 

I C 815. 

— Amcndmenf fm the piirpoHo of admini 
siratioii of juHiica*, of saving of time and 
uimtev. .should be freedy aliowe‘l. A I H 1925 
Sind 26b = 92 I C lOlf. 

— Wherever possible the irlbiinai whoiilci 
be guided by the provihioiig of the C5 I* C 
and ' the amendraimt of original e-luirgit 
according to evidence Hhould be allowed A I 
R 1926 Mad 1043 r f I I C 15#. 

—Amendment so as tri avoid umitipli' 
city of suit, cm be ailowerl at any Hfagt! of 
the proceeding. A I, R 1925 Rang 2H2 = 4 lliir 
LJ 141 = 3 Rang 183 = 89 I C 41$. 

— Plaintiff is not entillod to ihiftiageH <i!i 
the basis of re-sale made after Lifilir* delay 
in a suit where defemtant fails iii take 
delivery on due date. But ameiidfiieiit as to 
claim of damages on I he basis of iirirkcf 
price should be allowed. A IE Ithifi Hind 
222 = E8 I C S7f 

—Powers of ameudmerit should bo libo' 
rally exercised and ainendiiient shoiild ahvayH 
be allowed where nature of the nuii is nol 
thereby changed. A 1 R PJ25 Mad 790 r 22 
L W 318 = 48 M l4 J 489 = 81 I C 15. 

-Order allowing the withdrawal of suit 
with liberty to bring a fresh sull and refu- 
sing amendment on the groiinci that it would 
entail a re-trial m illegal and iuiihI be set 
aside and the amendment alluwesi to avoid 
multiplicity of suits AIR 1925 Oudii 7IH= 

87 1C IW5. 

— A^'ery wide discretion is given to n 
Court by 0. r. 17. A f E 1915 Oudli lili2 

= 81 1C fSi. 

—Where claim of title is baaed on custoiip 
amendment that the title wm valid evou if 
the Sind custom were not proved should be 
allowed. A £ R 1925 Oudh 523=12 0 L J 253 

= S7 I C m. 

—Amendment for avoiding mu 1 11 pi icily 
of suits may foe allowed. A I ,E 1925 ihil 944 
■ * =86 I C 61$. 
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c. i». c. uriH) Ilf fi, r. ii 

( 1 ) liMvt* III .•Jiiitiiil wiieii 

it |>U;;i liJiil hiinrj riuHod 

i’ll, i.'fHild objncfccd to 

it. uiioifid iifjit Hitoiilti be :tllow**fl ho m to 

iiii'liebj tlitl. |il»\i A t it bJ'io Hifoi 241 =10 
S U It lizU I C 357. 

“Afiiendiiooii Hoekiui? to add alteririiive 
firavor ofi lb»‘ naioe i^noiiid hhoitld be allo“ 
wod. A I It I02o Oiidh 555-85 I C 344, 

—O, VI. r. 17 very wide |K»wiir to 

th«» V^mrl lo allow ao sioioridjiioiii at ao.y 
Nf.aU'^ of |iron<!editi ‘4 A I H 1025 Nag 02 = 79 

■ . ■ 1C 911. 

• I !t»ort <■ ri allow (ivtoi Ihu aiiieficloierit 
HijekiiiL* f.o iatrodiieo iiiite 'barred reliof, A 7 
R 102 i CM ni7 r 50 C H7H = 2? C W N 1(107 

.=79IC2S7; 

— Ameiidrtifoil, wldcdi ban the effect of 
Hliorlefiing liligaHoti nlifaild be allowed. A 
I E 1025 K?ig 105*= 78 I C 570. 

'-•'•Cdiiiai for HliJire its auceHtnil |.>ropertj 
eati be eb'ifiged iiilo ooe of luaioteoatiee in 
Koeond apiMul A I E 102:3 Nag IfdsG N L d 

dOr 71 I C 556. 

— IliH-.-reltoii givrjTi to flay Courta under 
O, Vf, r 17 w very wide. If {iliuiit. to auunid- 
riieii'I'H 'Way iai laid down, it^in this^ that they 
frtiwt wR Ik* {iIlow4!fi to prejudice the .subn- 
tiifiUiil riglilH of the opposite party, but 
olHisrviug due caution ifi that regard, the 
iiriie iniii ewXlent of e?p*.h amendment are in 
the jnriicial dweraiioii t>f the Court. A I B 
1023 Nag l«i = to N L E M r tiN L J 1<)1)=7I 

I C 436. 

a Hiiii for daw ages on breach of confc- 
raci, amendmeni for rerAlfkation of errors in 
the contract umy he allowed A I Ii 192t Mad 
S6I = 14L W34lr70IC 284. 

■—Plaintiff sued for pre^omptioo and 
possession of certain land transferred undp 
an adhlapi'iisnuro. The iirsfc Court found in 
favour of the plaintiff on all the issue ^ but 
dismisBed the suit on the ground that 
plaintiff had not stated in the plaint that 
he was prepared to perform all the coudi- 
liofjs jittaching ti the adhht}u tenure. An 
application for amendment of the plaint 
was rejected as having been iiiade too late. 
Hfhh that the Appellate Court had ample 
power to ;dl m an aniendmont which did 
not offend against any provision of the law 
and ilwt the miiefidraent allowed in the 
present case by the Dt. Judge ori appeal did 
not alter the nature of the Kuit and that it 
was a fit case In which the amendment 
ought to have been allowed. 58 1 C 965. 

—A suit was instituted^ as a suit for 
partition but the Court held that* the Court- 


ID ■ 

C P. C. ( 1908 ) Or. 6, f. 17 (Omitd) 

( 7 ) leave to amend when given— 7 Conid) 

foe of Bh. 1,0 paid was insufficient ’.as the 
plffs. were out of po8ses.siou at the date 
of the suit. /b/t‘afor<3m Court-fees were 
thereupon paid but no amendnieot was made 
of the plaint and an application for the 
purpose filed at the hearing wa.s rejected 
as the application did not contain all the 
elements necessary to convert the suit into 
a suit for recovery of possession. Hdd, that 
O G, r. 17 G P C gives ample power to the 
Ctmrt to give leave to the parties to amend 
the pleaditigs but such leave should not be 
iven where the awendmant would preju* 
ice the opposite party. 24 OWN 740 = 

58!C665. 

—The law relating to the amendment of 
pleadings, as contained in 0. 6, B. 17 con- 
fers a plenary authority upon the Court to 
allow a party to alter or amend his pleadings 
In siich manner and upon such term.s as may 
be just and the amendment may be allowed 
at any stage of the proceedings. An amen- 
dment should always be allowed if thereby 
the real and substantial question can be 
raised between the parties and multiplicity 
of legal proceedings avoided. 56 I C 115. 

—Amendment— Plaint appellate Court, 
T P Act Ss. 54*55 see ■ ■ ■ : 53:1 C 283. 

—In a suit for specific performance or 
in the alternative for damages, amendment 
can be allowed as to giving up of a claim 
for specific performance, rule under O Tlr. 
17 being sufficiontely wide. A I R (922 Sind 36. 
See also 52 Bom 597 = 53 I A 360 = 30 Bom 
L E 292 '= .28 L vr 257 = 55 M L J 623 = 41 1 
C 413 = 26 A L J 1220 = 48 C L J 451=(1928) 
M L W 893=32 C W N 953=A I R 1928 P C 208 
0. 6, E 17 of the C P Code confers a very 
wide discretion upon the Court with respect 
to the amendment of pleadings, and an order 
allowing ameudment of a plaint will not be 
set aside when the amendment has not 
caused any prejudice to deft 21 P W B 1919 

= 49 f C 44!. 

— It is competent to the court to allow 
an amendment of the plaint, where after 
taking the evidence it finds that the plfPs 
pleader had in the beginning of the trial and 
as a result of his information made a wrong 
statement. 113 P W B 1918 = 48 I C l!4. 

— The provisions of 0 7 R 6 of the C F 
Code, should be construed in a liberal and 
reasonable spirit and save under very 
exceptional circumstances the Court of first 
instance should allow the plff to amend his 
plaint so as to state the ground of exem- 
ption from the law of limitation as re- 
quired by that rule. 31 I C 195 dist. 102 P B 
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C P. C (1908) Of. 6, r. 17 ( Contd ) 

( 7 ) leave to amend when given 

1918 rllSPWR 1198=120 PL E 1918 = 

46 I C 495. 

•— Ameudmeuts of pleadings 3 houid .be 
allowed when asked for by a party provided 
the opposite parl.y is not taken by surprise 
or precluded from adducing evidence or 
raising the necessary issues. Where, 
however, a party is agitating only a technical 
claim and the character of the suit is likely 
to be altered or where there is inordinate 
delay in asking for amendment the Court 
would be justified in refusing to grant an 
amendment. The main considerations to be 
borne in mind are that multiplicity of suits 
should be avoided and the interests of 
substantial justice should be advanced. 34 
M L J 177 = 23 M L T 280 = 45 1 C 949. 

— PijS. applied for leave to amend his 
plaint before settlement of issues so as to 
increase the number of shares claimed from 
l/17thto2/16ths or 1 /8th This application 
was rejected and so was an application for 
review of the order of refusal. Plff. then 
applied to Chief Court for revision of the 
order. Held, that the Chief Court has 
power to interfere with interlocutory 
orders will exercise that power only in very 
exceptional cases 36 Mad 378, 7 I C 436 
ref Held also that the Lower Court should 
under the circumstances of the case have 
allowed the application for leave to amend 
the plaint under 0 6 E 17 of the C P Code 
as otherwise irrepairable loss would be | 
caused to the petitioner 26 P E 1917 = I 

4a i C 55. ! 

-—Delay in asking for leave to amend and 
the effect of the amendment in depriving 
the other side of the plea of limitation 
should not be disregarded, when the court 
is called on to exercise its discretion in 
the matter. Each case must be dealt with on 
its merits, 21 M L J 475; 378. ref. 37 I C 914 

— E 17 of 0 6 of the Code is in more 
general terms than the corresponding S. 53 
of the Code of 1882. It leaves questions of 
amendment of pleadings to the discretion 
of the Court but the discretion must be 
exercised in accordance with settled 
judicial principles. The general rule is that 
any amendment allowed must be such as is 
either raised in the pleadings or is consistent 
with the case as originally laid; and the state 
of facts and the equities and grounds of 
relief originally alleged and pleaded by the 
plff. should not be departed from. A suit 
to enforce a mortgagor’s right of redemption 
cannot be amended so as to convert it into 
a suit to enforce a right as owner 9 Bur L T 
150 = 8 L BE 418= 36 1C 5. 
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C. P.c. ( I9is ) Of. 6, f. 17 (Uonm , . , 

(7) leave to amend when fivcfi— 

— Amendments to dettiniiiiicj tlw real 
questions raised in the action avoid 

multiplicity of suitH— Partition nuit nm *ib 
C W N 1276 = 1 Fat L J 393 = 11 I C lit. 

— Amendment of Plaint in 
mand-Appellafce Court power of.see 31 I C #1. 

—Under 0. 6, II 17 and B. 153 of the C • F 
Code, the Court !m« very Wjde pc^wers 
granting amendraertt and can in tiw exercise 
.of its discretion grant tin ameiiciraent so as 
to enable a plff who has failed on the. 
original cause of action to cofjtinue hin suit 
on a cause of action accruing, pfunkfiifi 
Ute. 9 K L li 6! = If I C 7, 

— Specific performance, suit for— Coni™ 
ract proved different froui tliai scit out 

■■ ■ II le 1, 

—Plaint— Amendment in appellate Cmiri 
— Prejudice to defeiidant. li I C 179. 

—Where the plff, is a minor and where 
the plaint discloses no cause of aclioii, the 
High Court may, if the case is otlierwiio a fit 
one, allow the plaint tc» be amoiided in 
second appeal. 109 P h H 1915 = 62 F W 
E 1915 = 2f t C 761. 

—Amendment should be allowed if 
necessary where there has been part perfor- 
mance of the alleged contract and whan time 
is not the essence of it If I C I, 

—The Court has got full power to allow 
an amendment so as to make the defendant, 
in the case a plff. 28 M L J 147 = |!915) M 
W N i43 = l8 iC 41. 

—In is in the discretion of ii court 
to allow amendment of plaini 19 C L «l 518 

= 15 1C III. 

—Amendment asked for first in appellate 
Court— Suit as partner if may ba amendeci 
on basis that he was a servant rumuiwratod 
by share of profits. to 21 C W ff III. 

—Amendment of pleading— Power of 
Original and Appellate Courts, see 21 C 

w n mu. 

—No hard and fast rales can l» kid for 
granting amendments. It depends upon the 
circumstances of each case mi with im 
regard to the interest of the other party jMid 
upon the fact that unnecessary litigation 
•should be avoided 9 S L 1 61 r 31 I C 7. 

— Amendment of plaint— Appellate Co^ 
^ urt, power of, to amend plaint and remand 
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C, R C. (ItMMIf. 6, r, il ( Cmid} 

( 1 } leave t« miieiid when 

i^iwe fur him! <ii.HptiKal, mo 

10 C W N 547. 

— Tlio siMjfit tlifii tliM plaint in a suit 

Iww HlKitad hy a proper porsofi 

is !»> yfoiiml for leave k> ameoci 

0!i objesjiioft taken 22 A f>r> fyii; aod wbera 
i Cimrt rwfiwed leave, it h ii snatier for 
iiilijrfeniiive wiHier H 25 Prov- Hmall iJawne 
Coiirm Art tl A U J 294t: .4A IliHrH I C SOI. 

*“A ckndaralioii of what i« not in aeoor- 
iiaiive with faots oanfiot Le given. The 
pfoviHioiiH of the Civil Proeedure Code 0. 
tl it 17, regartlirig power to ameotl plaiots, 
are very ooiiiprelieimlve, 12 1C IB. 

— Ameiidsiieiit relatii^g to aubHequeot 
events im!i foe 'allowed foy the Court., the 
profMjr cliacreticiri iimler i>. ?I, r. 17 being 
aiilifiieiilly wide. 0 » L E Oi = 51 I C 7. 

"-Wliare, by fraud, a wrong deacriptioii 
of the property really iuteficbd to foe mort- 
gaged waa ;i««ert®il lu the mortgage deed 
and t decree mm oblairiod on the mortgage, 
Sind where, in execution of the decree, the 
fraud wii» diioovered, and the present suit 
wa« iiwtf luted for a declaration that the 
proi»rty luorlgaged was not the one 
desorilwei in the deed but something else, 
/lild, that thi plaintiffs ware not anfcitiei! to 
the relief prayed for by them, because the 
Court ftifiiiot cleckre what would not be 
in iiccordanc© with the facts. Held, also that 
the plaiiitifa ought to have asked for the 
reciiication of the deed 10 M I T 115. 

I? ) Adikimm or 0 mh$mis in pleadingB 
ihrmgh hmi^ik I;ji a case merely 

of » mlsiiomer name of a party in appeal 
should be allowed to be changed in the 
interest of justice, A f E 1031 Sind 63=24 
S L 1 478rCod Eui ( 1931 ) Sind 78 = 131 

I C 718. 

—Where a mistake was discovered after 
written statements were tiled whereupon 
plaiuMf applied to amend the plaint as to 
give cause of action and the facts of this 
cteirly show that it was necessary for the 
de/ermimition of the suit, amendment was 
allowed. AIR 1930 All 474 Ind Rul (1930) 
Ail 765=126 I C Ih 

— In a pasaiug off-action if the omission 
to refer to fraud be through an oversight, 
Tioeessary amendment ought to be allowed. 
A 1 R 1928 Mad 759 =28 h W 367=54 M L J 

644=110 1 C 765. 

—Mere error in the initials of the name 
of the defendant was allowed to be amended 

even after two years after ex iparie decree 
was passed. A I R 1928 Mad 367 = 110 

" ' ' ’ ' ‘ ‘ ■ I C 435 
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C. P. C. ( 1908) Or. 6 r. IT (Contd) 

( 7 ) Leave to amend when given— f Cow/ dj 

— Amendment of xdeadiogs should be 
I allowed in order to overcome the effects 
' of homi fide mistakes whether of law or fact 
I AIR 1928 Nag 203 = 109 I C 293. 

j — Plaintiff suing in name of firm carrying 

! buHiness outside British Iruiia— Court deci- 
, ding that suit by plaintiff in firm’s name 
, was not maintaitm!)le— Plaintiff seeking 
; ameudmmit of plaint by striking his name 
and inserting names of partners— Amend- 
ment n ms 1 1 >e treated as an application for 
substitution and not as an amendment follo- 
wing on misdescription. A I R 1928 Bom 
191=30 Bom L R 117 = 109 I C 99 

—Where major is described as minor 
through a horn fide mistake, amendment by 
way of correcting the mistake should be 
allowed. AIR 1927 Cal 477=100 ! C 462. 

—Amendment as to plea omitted by 
mistake should be allowed AIR 1926 Nag 

385 = 95 I C 294. 

— Plaint can be amended if the property 
in the suit is wrongly described. AIR 1926 
Nag 313 = 95 I C 103. 

-—Where the plaint is only lone of mis- 
description of party amendment should be 
allowed. A I E 1925 Lah 441 = 6 Lab 252 = 
7 Lah L J 410 = 26 P L R 437 = 89 I C 279. 

— Where the plaint is only one of mis- 
description of party due to Jmia fide mistake. 
anKmdment -substituting the name of the 
right plaintiff should be allowed provided 
defendant is not deprived of the plea of 
limitation. AIR 1925 Cai 922 = 41 C L J 
511 = 88 ! C 1029. 

— The subsequent verification is not 
amendment of plaint and omission to verify 
can be cured at late stage, it being a mere 
irregularity. AIR 1925 All 79 = 46 A 637 = 
22 A L J 690 = 87 ! C 938. 

—Amendment should always be allowed 
to correct a ho7ia fide mistake whether 
deliberate or not. AIR 1924 Rang , 249 = 
2 H 66 = 81 I C 46$. 

mistake can be allowed to be 
corrected by way of amendment of plaint. 

AIR 1925 Nag 9 = 78 I C 254. 

—Amendment seeking to correct mis- 
description of the defendant should be 
allowed, the mistake being only a little 
more than clerical error. A I R 1923 Bom 
4* 2 = 47 B 785 = 25 Bom Ir R 613=75 I C 1027. 

—Amendment seeking to correct hona 
fide, mistake made however negligently or 
carelessly can be allowed provided injustice 
is not thereby done to the other side. 67 

" ' * If II®' 
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C. IK C. ( 1908 ) Or. 6, r 17 (Oo7itd) 

( 7 ) leave to amend when given -( Cdntd) 

—Amendment which seeks to correct 
wrong description of the property should be 
alio wed even in appellate stage. A 1 B 1921 
Aii8l = 2(J ALJ 159 = 6610 208 

—Overstatement of claim is no ground for 
dismissal of a suit. A ! R (918 PC 287. 

—The pUf. in a suit for pre-emption 
included in his plaint some land not actually 
sold but taken by the vendee in exchange for 
an equal area of the land sold. On finding 
his mistake he applied to amend his plaint so 
as to include the actual lands sold: Hdd that 
the plf£ may well have been misled as to the 
identity of the land which ho could claim 
and there was no sufficient reason why he 
should not be allowed to coiTect his mistake. 

56PVVB 1919 = 51 I C 757. 

—An error in the number of the plot 
from which ejectment is sought is a clerical 
error liable to amendment under 0 6 K 17 C 
P Code. 32 I C 512, 

—Accidental omission of some items of 
property— Amendment after expiry of Lirni- 
tation—see 255 P L R 1914. 

—Amendment-principles, regulating grant 
of— Mortgage suit, non inclusion of previous 
mortgage though bona fide mistake— -Order 
for. amendment— Postponement of applica- 
tion to be disposed of at trial, if proper see 
46 Cal 805 = 22 C W N Oil = 47 I C 129. 

— Where a plff was described in the plairit 
as a minor, but had really attained majority 
some four days before the plaint w^as filed 
by his next friend under a bona fide belief 
that he was still a minor when the suit was 
instituted : Ileld^ that the proper procedure 
to be adopted in the case was to return the 
plaint for presentation after making the 
necessary amendments by striking off the 
description of the plff. as a minor suing 
through his next friend and making other 
consequential amendments. 40 Mad 743 = 41 

I C 510. 

—The only limitation to the duty of 
allowing amendments, imposed on the Court 
by 0 6 R 3 C P C, is that laid down by S. 
151 viz, that the legal rights of no party 
must be violated and that the process of the 
Court must not be abused. An order for 
inquiry as to the constitution of the estate 
to be divided should be included in a pro- 
perly drafted preliminary decree An amend- 
ment of the plaint by correcting the Survey 
number of the properties to be divided 
should be allowed, even after the passing of 
preliminary decree in a partition suit. SSL 

R 1 C 863 


C P. C (1908i CIr. 6, f. 17 {Cmlii} 

(7 ) leave to mtmti wlwii given— 

—The plaiiiliii' in a prci^oiption 
aecidenlaliy otuittcd to ifidiitio kohii' |trn|H*r- 
ties in the suit. At the isjHlance uf iht* 
plaintiff ii prayer for amemlaicni wan 
allowed; hath the appHeatioii and thi: onlfr 
for amendmeni wore made after the expiry 
of the period of liniii ition Udd that the 
omissions were ttceidenfal aimi md iiile.n- 
tiona! and the amendment was^ proper 
further that the date of, the iuHiitutioii of 
the suit must under tlm fircuinMium‘<'i4 tm 
deemed the original preseiitation and not 
the presentation afU-r the afimmiment 
P L R.l9l4=fi2F E 1914 = 161 F W II 
1914 = 25dC 411 

—A xdaintilf intending to sue N by 
•mistake mentioned his rtfirne as V and Hutise- 
quently tried to rectify Itie error by 
applying for atoemtmeni It also fipfieared 
that V was dead at the time //flih liuil ilic 
amendment prayed for was rightly allowed 
•and that S. 2 of the Limitatioii Act mm mi 
bar to the suit. 1 L W 33tl = 12 I C 114. 

( e ) 8ttU for Ameiidriient 

in Appellate Court rfannoi be allowed 
where plaintiff in a suit for poseftsiori Imt 
full knowledge that it was iiiiMainwiveif 
and declined to withdraw it and tile a fresh 
suit for redemption. AIR 19311 Pal 1121 = 1 1 
PLT231= ImiRul (19:411) Pat M4 = 125 

i C III. 

—As a suit for reeavery mf poKswiioii 
would not be barred even though one for 
mere declaration could he iimler Art I IH and 
as the refore the only effect of refiwifig the 
amendment would be to force llio partiwH to 
a separate suit, it was in the iiiteresl of 
justice to allow the ameiidmerii A I II Ihlld 
Mad47 = :40L W fiOIrlml Bid Mail 

640 =. 124 I C 208. 

— Tn order to let the appallanlH go on 
with the suit, amendment of plaint so 
as to pray for joint posiession instead of 
Miaa possession should be allowed. A I K 
1929 Cal 519 = SB C W N Ehfl = m C 622 = 
fnd liul ;!929) Cal 814 .= Ilf I C 814. 

—In a suit for posscAWon of certain 
plots, and injunction in renpeet of other 
plots amendment seeking to add the prayer 
as to the possession of latter plots also 
should be allowed A I R 1927 Omih 513 = 

4 0 W N 975 = 1115 I C 784. 

— In a suit for oxcliwive posseHsion of 
specific plots. amemlmefE pnu-iiig for 
relief of joint poHsession can iMnillowml. 

AIR 1927 Lab mz 104 1 C Jll. 

—Amendment as to claim possoHsiou «d' 
particular portion of the property In parti- 
tion suit should be allowed if clefciulant 
objects on the? ground that iho allcg«‘d 
undivided property had ^•easoti la, lu- so 
before the date of the ndt. A 1 B Pc».. 

Uh m z 27 ? f. i? 164 =97 I C 
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C. C {mm} ikA L n (Crmid) ■ ' 

( 7 ) leave U aiiiiiicl wlien gmu^iVoutd). 

—In 51 ^ suit, for posBesstoii of property 
wife ofi tlio , groiiud of adultery, 
aiiiendmeiit iwMing prayer for divorce 
be allowed even in second appeal 
A I llimihrng IIK) = 2 Bur BJf>5=: 

IS I C 6. 

—A suit for posHesBion into one to 
aiiforce a itiorfcgage cannot l)e allowed to 
be chaiiged into second appeal. 59 I 

C U (Cal). 

—The plaintiff, who held a decree, was 
In seeking to recover possession of the 
property In execution of the decree obstru- 
cted by the defendant who claimed to be 
iiiortgagee in poiseBsion. There upon the 
plaintiff filed a suit under 0 21 E 103 of 
the C P C to establih his right to the 
present |Ksss6«sioii of the property, alleging 
that the dafendant’a mortgage was a ^ sham. 
At the trial of the suit however, it was 
found that the mortgage in favour of the 
defendiiiit was valid and subsisting, where- 
upon the plaintiff applied to convert his 
suit into one for redemption ; EeU that the 
plaintiff could not be allowed to amend his 
plaint in the manner desired by him : 22 
Bom fi B 735 s 44 Bom 515 = 57 I C 425. 

—Amendment of, pleadings by appellate 
court— Suit for* recovery of possession of 
land contracted to be sold— Belief of 
specific performance— Amendment of plaint 
80 as to include relief. 53 I C 23. 

—A suit for possession of immoveable 
property on the ground of the defendant 
^ being a trespasser cannot be transformed 
‘ Into one for redemption, especially at the 
last stage of the trial. Held, also, that a new 
Civ. Pro. Code cannot apply to a case 
disposed of before it has come into force. 

157 P WE 1911. 

— Flff. brought a suit for the possesion 
of a site and the case was closed and 
posted for Judgment. The plff then 
applied to the Court praying that a right 
' of way six cubits broad snould be given to 
him. The Court held that the piff. was not 
the owner of the site but it directed the deft, 
to alter his Imt so as to allow a right of way 
as claimed by the pif!. Held, that the plff 
should not have been allowed to amend 
the plaint after the case had closed for 
judgment, 45 I C 894. 

— ( 0 ) Suit fen* rent ; — In a suit for rent 
and pokession, amendment to add declara- 
tion title is necessary for determination of 
the suit and as such should be allowed. A 
IB 1929 Mad 273 = H3 I C 295. 

—Claim for arrears of rent can bo 
amended to one under Oudh Bent Act, s 127 
where lliere is no allegation that defen- , 

>1. ii. (^) tsv (m) 


C. P. C. (1908) Or. 6, t. il (Cmitd) 

{ 7 ) leave to amend when ghm^-^iContd) 

dants were liable to pay rent under an 
agreement between the parties. AIR 1927 
iOudh 505 r 4 0 W N 945 = 105 I C 87. 

— But suit for rent based on lease cannot 
be allowed to be changed into a suit for 
damages for use and occupation. A I B 1927 
Mad 182 r 52 ML J 399 = 99 1 C 977. 

— In order that a plaintiff may get a 
decree for use and occupation on his failure 
to get a decree for rent, the claim must 
be specifically laid for rent and in the alter- 
native for use and occupation. Where the 
claim is for rent only no damages will be 
decreed for use and occupation. 4 Bur L T 

197 = 11 1C 853. 

— ( h ) Suit 071 7no7df/aoe : — In a suit to 
enforce mortgage, amendment seeking to 
introduce the issue as to ownership of these 
properties should be as it is necessary for 
the decision of the suit. AIR 1928 Mad 2 
= 53 M L J 647 = 30 M L T 459 = 105 1 

C 838. 

—Ill a suit on registered mortgage after- 
wards found to be not registered, amend - 
meat seeking personal decree should bo 
allowed. AIR 1927 Rang 154 =5 R 115 
r 6 BurL J 49r!01 I C 528. 

— Suit on mortgage bond can be allowed 
to be changed into a suit on running 
account. A I R 1926 Mad 424 = (1927) M W 
H 256 = 24 L W 400 r 97 I C 935. 

— Where in a suit for redemption of 
mortgage, defendant denies mortgage and 
sets up for prior mortgages in defence, 
it was held that amendment of plaint to 
redeem two prior mortgages can be allowed. 
AIR 1929 Oudh 483 r Ind Bui (1930) Oudh 
49 = 6 0 WN 880 = 5 Luck 424 = 121 IC 273. 

—Suit for redemption cannot be changed 
into suit for avoidance of sale— Alteration 
of the nature of suit. 14 1 C 743, 

—Where in a suit by the junior members 
of a tarwad to declare a mortgage created 
by the manager invalid and not binding on 
the junior members, a portion of the 
consideration for the mortgage is found |o 
be binding on the family, the plaintiffs 
should be allowed to amend the plaint by 
adding a relief redemption by paying 
the valid portion of the mortgage debt. 

25 ! C 443. 

—Amendment of plaint Law-Marriage. 

50 1 P .270 

— A suit to recover money due on a mort- 
gage bond by sale of the mortgaged proper- 
ties, some of which were situated in the 
Sonthal Parganas, was instituted in the 
Court of the Subordinate Judge at Birbhum, 
At the hearing objection was taken under S. 5 
of the Sonthai Parganas Settlement Begulr- 
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C. P, €, ( IMS ) Or. r. IT {Contd) | 

( 7 ) leave to amend when* given— I 

tioE Hi of 1872 that the Court had no 
jurisdiction to entertain the suit. The plffs 
then made an application for the amendment 
of the plaint by withdrawing their claim 
against the property in the Sonthal Parganas 
which was granted. Held^ that by permitting 
the amendment to be mad04he Court did not ^ 
exercise its jurisdiction improperly. 29 C L i 
J 206 = SO I C 49. I 
—Plaintiff mortgaged his property to 1st i 
defendant, who sub-mortgaged it. After j 
discharge of mortgage, plaintiff was sued by j 
the sub mortgagee for his amount and a i 
decree was obtained against plaintiff— Plain- ■ 
tiff filed an appeal against that decree and j 
while it was pending, instituted the present 
action against 1st defendant for indemnity, 
praying for the amount of the decree or, in 
the alternative for the deposit of the amount 
in Court. After the institution of the suit 
and during the pendency of this second 
appeal plaintiff satisfied the sub-mortgagee’s ' 
. decree and prayed for the amendment of his 
plaint by a mention of that fact— //eZc^, that 
the amendment should be allowed. (1912) M 
WN375:f3IC203. 

— ( i J Suit on pro»7iote Suit on a pro- 
note can be allowed to be amended into suit 
as original consideration, the powers of the 
Court under 0. VI, r. 17, being sufficiently 
wide. A I E 1931 Oudh 54 = Ind Rul (1931) 
Oudh 155 = 7 0 W N 1195 = 130 I C 347. 

— Where a suit is brought against the 
.members of the joint Hindu family on the 
promissory note, executed by one member 
only, and the plaint alleges that the debt 
was a joint family debt, amendment should 
, be allowed even though it would be introdu- 
cing cause of action entirely different. A I 
B 19B0 Bom 424 = 32 Bom L R 1035 =: Ind 
Rul (1930) Bom 27 = 128 I C 43. 

—Where in a suit for fiu^tdi under 0. 
XXXVII, amendment of plaint is prayed 
for striking out words referring to 0 
XXXYII and falling back upon the original 
cause of action, it was held that 0. YI, r. 17 
applies and amendment can be allowed and 
that question of jurisdiction is not involved 
and that the case was not a case decided 
within the meaning of s. 44 of the Punjab 
Courts Act. AIR 1930 Lah 559 rind Rul 
(1930) Lah 601 r J25 i C 329. ( But see 1932 
Bom 394 = 138 1 G 783 = 34 Bom L R 643 ) 

— Where in a suit on promissory note 
signed by one partner in his own name, 
creditors contend to hold all partners liable, 
no such indication being given in the plaint, 
it was held that opportunity should be given 
for making proper amendment in the plaint 
air 1930 Mad 168 r Ind Rul (1930) Mad 
502 r 123 1C 358 


C P C. ( I9i8 ) Of. i, f. IT (Cmiid) 

( T ) leave tc aftieiiil wliea f iveii -f C^inid) 

But anuit an a pri.>mi»K«)ry iiata cannot 
be allowd t<» be cliari^,ecl into mm in arigiioil 
consideration if not time-lmsTed, A I E 1027 
Mad 378 r f f I C 41$. 

—Suit upon a pro-ncte can bo clnwiged 
into a suit on transaction referred to in Ibi* 
document, it being a mere technieiil error, 

71 iC9l|. 

—In a suit on unstamped hundi^ araernb 
ment as a suit on original consitlttraiioii 
should be allowed. AIR 1922 Lab 394 r I6 

P W E 1922. 

—When It has been found that the pro- 
miaaory note sued upon ia a forgery, tlie 
claim must necessarliy fail. A I li 1923 

Lah 618. 

— ( j ) Where It dom mt alter the mitnm 
of the suit or deprin the de/rntdani of pirn 
of Umitation:^ Ammimmt which doe» not 
. change the nature of the suit should be 
allowed 26 N L R 369 r A 1 1 I9:i! Hag 20 
= Ind Rul (1931) Nag 41 rllt I C l»S, 

— Amendment can be allowed where there 
is no change in the cause of aclloii. AIK 
■ 1927 Mad 501 =( 1927 )M W H 175 r|| 

1 1 1 221. 

— Claim based m\ exclusive owtuiffiliip 
can be allowed to be changed into one based 
on co-ownership. A I B 1926 Mad 909 s 23 
L W 468 :: f 2 I C ill. 

—Amendment which does not seek for 
, change in the cause of action but iii the dale 
of the cause of action should be allowed, A 
I R 1926 Mad 128 r 1925 M W N 7g! r 24 h 
W 186 r 92 I C 130. 

—Where nature of the suit reiimliis the 
same but there is change only in section 
‘Under which it was origlimlly brought, 
amendment ought to be allowed AIR I92f# 
All 538 = S5 I C m. 

—Question of limitation does not iirw 
where only misdescription of party” is sotiglii 
to be corrected. AIR 1023 'Nag %r;II 

I C If. 

—The three chief conditions qu which an 
' amendment should ordinarily be tliowecl 
‘ should be 5oi#tt 

' (2) that no injustice is done to the other side 
thereby, (3) and that the nature of the ease 
IS not changed AIR 1922 Cal 265 35 C L 
' J 26 = 26 C WN7Bs4$ I C If. 

—In a suit by a minor, an application for 
, amendment of the plaint was made at the 
‘ first appearance in Court of the defi and it 
was refused. Held, that ihe amondmenl could 
. not be disallowed. 84 P R 1919r6 F L R 19i9 

5 12 I C 414. 
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C* P. C ( IWS ) Dr. r 17 (am/d) 

( 7 } leave t» aiiieiiii wticii 

— Wlwre in a «iiit framed tm for a ftpedHc 
legacy, lh« plaint containod all tlw nece- 
Httary aliogatiorm to givo the relief to, 
wliioh jiltf. m entitled, the Court allowed 
liiiH to amend the plaint in second ai'meal 
into one lor adittiiialratioin B3 M L J 19l> 
=e L W 85 = 41 I C 40$. 

—All applicalioii to ameiid a plaint on 
the grouiiid that it was framed under an 
erroiieoiw view of the law and that the 
correct view was Hihsefiueiitiy kid down 
hf the High Court, should he allowed tho*. 
ugh the «uil would be barred at the date 
of the application for amendmeai U I C 

—Where the plaintiff asks for an amend- 
meiit of the pkiiil by the addition of a' 
further relief without seeking to add 
afiythiag to the allegations in the plaint, 
the court should allow the amendment; and 
the merii fact that the further relief asked 
for might have become barred does not 
aeceaaarily render the amendment umproper... 
BB Mad 318 r 22 M L J 139 = 43 I C 268 r 

10 M L T 557. 

—Amendment of plaint— Order refusing 
that it would alter nature of suit— Registrar 
•— High Court— Discretion— Wrongly prese- 
ted. sat ,22. M ,ii 1 136..C 10 M L T 549 r 12 
I C 173 = (1911) 2 M W N 257. 

—An amendnient of a Bom /de error in 
the description of the property in the plaint, 
would not have the affect of barring the 
siiil by liEiitation. 33 All 616 = 8 A L J 636 

r 10 I C 476. 

— h\irther facts giving cause of action— 
Amendment of plaint— Perpetual injun- 
ction. 11 AIjJ 423 slf IC250. 

—Where the vast bulk of the claim re- 
imimi unaltered and the part that was 
altered related to the same contract and was 
similar In amount to the part now given 
up; that the claim as originally framed was 
due purely to an over-sight and was not 
fraudulent or intended to overreach, and 
consequently the amendment should be 
allowed. 11 1 C $27 5 : 4 Bar I T 177. 

— (k) Where it is necessary for deter- 
miniwj the real questums in controversy 
hetwmn the parties:— Under O YI r. 17 amen- " 
dment can be allowed at any stage of 
proceedings provided it is necessary for 
determination of real question in issue and 
there is no question of prejudice, the object 
bmng to administer justice and not to punish 
for mistakes. Order VI r. 17 gives very, wide 
powers of amendment for the purpose of 
determining real question in controversy and 
this can be done at any stage of the procee- 
dings. A i E 19SlNag20=Ina Rul (1931) Nag 
41=26 N LB 359r 1301 CIOS. 


22''^ 

C. P. C. (1908) Or. 6, r. 17 (Cow^d) 

{ 7 ) Leave to amend when given —(CWt^f) 

—Amendment necessary to determine 
real questions in controversy should be 
allowed, A I E 1931 Gudh 54 = Ind Eul 
(1931 ) Oudh 155 s 7 0. W. N 1195. 

—Amendments should be allowed for the 
determination of real question in issue but 
not so as to introduce a new case with ' 
Inconsistent pleas. A I R 1930 Lah 278 =11 
Lah L J 550 = 31 F L E 340= Ind Rul (1930) 
Lah 76 = 1201 C 492. 

—Amendment to clear defects in the 
pleadings should always be allowed’ but not 
one which is much too vague Discretion 
allowing the amendmenl ought not ordinarily 
be Interfered A I B 1926 All 672 = 96 1 C 89. 

—In a suit by co-parcener to recover his share 
sold by the defendant co-parcener on the*- 
ground of its being sold after partition and 
for no want of legal necessity it was found 
that there was no legal necessity and ther- 
efore the amendment for the possession of 
the entire estate was allowed as being nece- 
ssary for the purpose of determining real 
question in issue. A I E 1926 Fat 427 = 5 
Fat 746 = 7 F L T 719 = (1926) Fat 274 = 95 

I C 991. 

—Amendment necessary for the deter- 
mination of real question in issue should 
be allowed if no injustice is caused to the 
other side. AIR 1926 ‘Oudh 508= 94 I C 875/ 
See also AIR 1925 Sind 72 = 78 I C 817. 

— Where in a suit for redemption prayer 
for redeeming only one of the mortgages 
was included and in appeal it was found that • 
the mortgagor could not redeem without at 
the same time redeeming for other mort- 
gages, amendment to redeem other mort- 
gages also was allowed AIR 1926 All 506 = 
48 A 292 = 24 A L J 260 = 92 I C 772. 

— However the necessity to amend, may 
have arisen, amendment should be allowed at 
any stage in order to determine real question 
at issue unless the party applying for leave 
has acted in bad faith or the amendment will 
cause some injury to the opposite party for 
which he cannot be fully compensated by ., 
costs or otherwise. The questions in contro- 
versy between the parties which have to be . 
brought out clearly and decided are save in 
exceptional cases, the questions in contso- 
versy when the parties join issue that is, 
when the defendant puts in his written 
statement. A defendant, who has deliber.i- ' 
tely and under no mistake or misapprehen- 
sion admitted a material fact in his written 
statement cannot be allowed at a later stage, 
to go back upon them and make a new case. ’ 
AIR 1925 Maa 950 = 22 L W 26 = 85 I C 9O0‘ ^ 
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C P. C. (I908) 0r.6, r. il {Co?itd) 

{ 7 ) leave to amend when given— (CWZd). 

—In a suit under 0. 1 r. 8 brought in the 
name of one person amendraeat to add other 
necessary persons as parties can be allowed. 
A I B 1923 Bom 305 = 25 Bom h E 689 = 47 
B 809 = Sn C 856, 

—Amendment by way of signature nej 
ssary to the suit can be allowed under '*.13 
A I R 1924 All 801 = L R 5 A 565 Civ - 82 

C 65. 

—All amendments necessary to decide 
points in controversy should be allowed A 
I R 1925 Sind 26rr78 I C 817. 

—Powers of Court under 0 TI, r, 17 are 
very wide, but inconsistent pleas should not 
be allowed. Amendment whenever necessary 
for determination of real question in issue 
and avoiding further litigation. 7H C 748. 
See also 71 I C 452 = 48 A 220 -AIR 1923 

All 112. 

^ —Amendment necessary for the deter- 
mination of question at issue owing to 
change in position of parties should be 
allowed. AIR 1921 Lah 220 = 3 Lah IJ 227. 

—Under 0 6 R 17 C R Code it is impera- 
tive on the courts to allow all amendments 
which are necessary to bring out all the 
disputes between the parties for the adjudi- 
cation of the court. The High Court will 
not interfere under S. 115 with an order 
refusing to allow an amendment when the 
party has another effective remedy under S. 
105 (1) CPC. (1914) M W N 98 = 14 M L T 

588 =22 1 C 39, 

—Where an amendment is necessary for 
the purposes of settling all matlers in con- 
troversy and works no' injustice; nor takes 
by surprise the opposite party, Judges 
should make such amendments, AIK 1923 
Ain 1 2 = 45 A 220 7 1 I C 452; 

— An amendment in the pleadings should 
be made if thereby the real substantial ques* 
tion can be raised between the parties and 
mulnpUcity of legal proceedings avoided. A I 
B 1922 Oiidh 266 = 2 0 L J 259 = 68 I C 986. 

— (1) Where it will cause no injury to the 
opposite party except suck as can he sufficiently 
compensated for hy costs or otkerwiseri^There 
is' no injustice and amendment is proper if 
dexendants 'are not taken by surprise and 
opportunity is given to them to contest the 
fresh allegations. 1 13 t C 757 ( Cal. ) 

—Amendment can be allowed where no 
prejudice is caused to the; defendant, A I B 

; , , 1925 Nag 155 = 82 I e 177. 

—Whether an amendment should or 
should not be allowed depends upon the 
facts that. whether if allowed it would cause 
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'"24 

C. K C. (If§8 ) Or. 6, r. 17 ^ 

( 7 ) Leave to awend wfieii fiven— 

such Injury to the defeuclaiit m cjaiiiiot bo 
compensated for by cosiH. A I It 1923 Litli 

B05r77IC47L 

-S. m C P 0 ( 1882 ) expressly iiiwuiml 
that a pliant should not be amended si« 
convert a suit of one character Into a suit 
of another and inconsistent character, that 
limitation on ^the ctnirt’s power juis 
omitted from 0 6 B 17 of the ttew Code, The 
cases with regard to amendmeiit must 
regarded as falling under two heiidH 
those in which the amendment is sowglil to 
be made at the hearing of the mli and 
secondly, those in which il is sought ^ to foe 
made before such bearing or in which if the 
suit where called of* for hearing, it were in- 
tended to grant an odiournineni to enable 
the defendants to meet the new case set tip. 

11 1 C 856 = 4 iir L I ISS 

( 8 ) Leave to amend when refnicii. 

— faj (remml:*^Ammilmmii in written 
statement will be disallowed after plaint if! 
has called all his evidence on Iwiias of fact 
and has closed his case. But wlieni it iiiiw 
defence of law arises from the plaintiff, it ' 
may be allowed even alter the pkintiff ha» 
closed his case. A I E 19311 Bang I4fo r 7 R 
800 = Ind Bill ( 1930 ) Rang 131=01 I C 891. 

—When plaintiff deliberately adopted ii 
particular course and when pkiotiff eaiinol 
be allowed to amend the pliiial after thii 
case has been closed. 10 Lah L J 169 ,= III 

I C8I. 

— Amendemni of plaint cannot beiillnwed 
by Court having no jurisdiction, to try suil 
.so ao to bring it within Jurisdiction A I R 
1928 Mad 3U4 = 54 M L J 4^ = 27 h W m 

= lit 1 c III. ; 

—Plaint cannot be allowed io iic so 
amended as to oust Court’s own jurisdieliwi. 

A suit originally hied in the Civil Court, 
Madras, wm transferred to the High Cwirl in 
the exercise of its extraordinary origiiiil 
civil jurisdiction. Applkmtlon to aificnd 
plaint was later made the effect bciiiM to 
oust jurisdiction of the City Civil Court 
that amendment could not be. allowed 
as the powers of the High Court under cl 
13 are those of the City Civil Court Itielf, 

A I E 1928 Mad 409=54 M L J 145 = 27 I? W 
609= lil 1C 411, 

—Amendment should not ordinarily h% 
granted in a suit in which detendaut obj. 
ects to Its continuation but plaintiff lmm%» 
upon the same but falls, AIR 1926 Mml 
088=24 L W MMl I C 72L 
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'■ “f^'L'Uiililf having »o right ifsf kiu!» amea- 
,iH Ui iniahl« tiia proper parly 
ti'i sue H to be tlieil lowed. A I E r.l2r» Mad 
m^n h w d/7 = C ) M W N 2H8 = U 

I c m. 

<— Ailiojilittietd to Ht.rjke mi in app^J*! 
Ihe iiaiiit* of the plaintiff uot found to bo 
i*tititk*d lo pr« eruption which was the eauHO 
(if tlw diHiiiiHH’il of tlie pro emptitos nnii 
caiiiiot bo allowed A I H 11125 All I55r47 A 
45lfr2:i A L J Um=8l ! C 55. 


I h« projior wiWfHO w to apply for re^view. give Mm possession, even though he 

I proves his title and the suit has been insti- 
A I H ld'«4 Born Iho r Bom L R 88B ~ 77 \ tuted within the limitation prescribed for 

1 C 171. j guils for recovery of possession. 44 I C 946. 

—Whore optiorlunity was already given —{ d ) Suit for declaration :— Where 
Imt not t.iken advantage of and Hubsoquontly ! objection was taken on the ground that no 
iimcudinent was sought to bo introduced at consequential relief was asked for and plain- 
a late stage, it was di.sallowod as prejudice |.j|f opposed it, and did not amend the plaint, 
would have Vwen caused to the defendant. subBequenl aanendment for the same should 
A I R 1323 Sind 17=75 I C 549. „ot be allowed. AIR 1928 Rang 134 = Ind 
— Hhurtoiiing of litigation is a good Rul (1929) Rang 143=115 1 C 911. 

ground for refusing amendment, 5J P L _Co.parcener executing fraudulent sale- 
. . ’ deed to defeat equity of purchaser reco- 

—After the judgment is given, the order g^bed by partition decree— Subsequent 
direeiing amenament of the plaint is incoii- purchaser obtaining property by partition 
sisteut ill the judgment and unnecessary and decree— Former purchaser can sue for decla- 
should be set aside. A I R 1923 Mad 245=31 ration that decree was collusive — No con- 
M It T 449=70*1 C 335. sequential relief claimed— Suit is maintain- 
—Where partv was given opportunity to able and amendment adding consequential 
amend, but was hot taken advantage of, the relief for setting aside decree can be allowed 
result is that amendment cannot arterwards even at stage of appeal, AIR 1931 Bom 218 
he allowed Failure of plaintiff to amend =33 BLR 14l=ind Rul (1931) Bom 310. 

the plaint as directed is no ground for * a j i ^ ^u„i „;Pi. 

dkmisHii of a suit 60 1C 376 (Lah). —Person suing for declaration tlmt gift 

dismissal or a smii- on i. ^Lan;. is binding on 

—A suit bled against a dead person is no him and if widow dies during the- pendency 
suit and no amendment will be allowed in of suit and hence applies for amendment of 
it 42 I C 539 plaint by adding prayer for possession, such 

• an amendment should be allowed. AIR 

.•-Pre-emption suit-piaint alleging one isf^g 10=26 N L R 348=Ind Rul (1930) 

ground of claim— Decree based on different ^ 260=124 ! C 244. 

ground— no amendment after notice to 

defend-Effect-Yalidity ^ —Where a suit for declaration and posse- 

1917 = 142 P W li 1917=42 1 C 263. prayer for specific 

—Where the Piff. has refused to amend relief and a separate suit for specific Relief 
the plaint at the time of the trial in the is barred by limitation amendment to 
Lower Appellate Court, Urn High Court will jjjcluae spedfi<5 relmf should be allowed, 
not in second a weal alWw Mm to do so. 1929 A L J 487=Iiid Rul (1929) All - H 6. 

291 C 132. I ■ *CS7f. 


mu 

m 


^Desai’s All Ittdia'CoasolMated Civil bigesi IHII— I9H4. 


2132 

c. I».c. (1908) Of r ,IHCo«y) : 

( S ) Leave to amend when refused— (Cow^d) 

—The suit that a certain decree being 
based on fraud shall not affect the plaintiff’s 
rights and for any other relief granted 
therein is a declaratory suit^ and is not 
competent unless accompanied by prayer for 
consequential relief the necessary amend 
meat even at a late stage ought to be alio^ 
wed and opportunity given for the same and 
the mere prayer for general relief is not 
necessarily a prayer for consequential relief 
so as to make the suit out of the class of 
suit for a declaration only. 65 P W E 192!. 

—In a declaratory suit, amendnient by 
way of consequential felief should, if nece- 
ssary, be allowed but not so as to allow a 
time-barred claim, A I E 1927 Cal 733 = 46 
CL 161=104 I C 151. 

— In a declaratory suit falling under s. 7, 
Court Fees Act, amendment should not 
be for consequenti J relief if a separate suit | 
can lie for it A I E 1927 Lah 499 = 8 Lah 
531=9 Lab L J 400=102 I C 46. 

— In a declaratory suit, amendment see- 
king to add consequential relief may be 
allowed in second appeal if plaintiff was 
under a hona fid^ belief that consequential 
relief is not open to him. A I E 1924 Fat 
310=2 Pat 919=5 P L T 314 = 76 I C 147. 

—Where a pl'ff during the pendency of a 
suit for declaration of title alleged he has 
lost possession he must be allowed to amend 
his plaint and ask for possession. 56 I C 45S 

—Suit for. declaration— Consequential 
relief, Prayer for essential— Opportunity 
to amend to be given to plff. 541 C 831. 

— ( f ) Suit to set aside decree A suit 
to set aside a mortgage decree, obtained 
against a Hindu father and son on the 
ground that the infant son was not properly 
represented was converted into a suit for 
redemption by the son. 17 C W N 219 = 15 
CLd 446 = 15 1C 845 

— r (I ) Where amendmetti would introduce 
a totalhj different^ 7iew and mcomiste^it case 
and the application is made at a lode stage 

the proceedmgs : — Amendment setting up a 
new and an inconsistent case is to be dis- 
allowed. A I E 1930 Mad 325 = 3Q L W 557 
= Ind Eul (1930) Mad 87 = 120 I C 887. 

—Suits by principals against agents should 
not be originally changed into suits by one 
partner against another and hence no decree 
should be passed on the basis of partnership 
at ^fet .without prioi^ knieildment of plaint. A 


C,. F C. (IfOS) Or. 6, r. 17 (Oonk!) 

( 8 ) leave to afncflil whci refwsed— (Crw/rl) 

I R 1931 Mad 300 = Oft M L J 315 = 33 h W 
307 = (1931) M‘ W N 497 rind Eul 11113!) 

Mad 402= 1101 Clil* 

— Where ameiidment If allowed would 
'necessitate trial of a suit de mra or taking 
.further evidence, such an amendment canned 

■be allowed at a kte stage of the proeneding 
'and order rightly refusing sueli a prayer 
cannot foe set aside A I I 1911 iih 210. 

—Where amendment, sought io be intro* 
ducod at a late stage entirely sets a|> a new 
case entailing great examination and proliably 
amendment of statements which would 
prejudice chances of dofeiidantH regarding; 
judgment, order passed in the alksrna'' 
tive either allowing amendment mi pay man t 
of costs or givitig jinlgnmnt withoiit prejudi- 
cing the chances of plaintiff to bring a fresli'' 
suit. A I E 193(1 Cal 534 = 57 C 398 r fwl 
RttI (1930) Cal Ml » 127 I C III; 

—Amendment should be disallowed if il ' 
altogether changos the nature of the relief- 
claimed. A I E 1929 I^ali 449 = 11 Lili L 

306 = Ind Rul (1930) Lah 39 = 120 I C 211. 

—Where amendment entails a new triiil, 
it should be ciisallowed. Ind Rul (1929) Lali 

3= 120 1C 111 

—Order allowing the ameiidmaiit at a 
very late stage and changing the chartclijr 
of the suit altogether is highly utiiiKlIclal 
A I R 1929 Lah 710 = Ind Eul (im) Lali 
893= Ilf 1C 421. 

—Amendment which substitiiles mm 
cause of action for another miinot foe allow- 
ed. A I E; 1929 Bang 179 = 7 1 140 = f mi 
Eul (1929) Bang 200 = 1 17 I C III. Hec aim 
(1927) M W N 781 = 1101 0 775 = 1 I E 

1928 Mad S28, 

• — Amendment introducing new cause of 
action necessitating a new trial ahouM be 
' disallowed. A I E 1928 Bom 5lf> = 52 B 640 
,'=30 Bom LE 1300 rind Rul (1929) Bom 
SO4rll5IC4t0. 





2Lti 

Is ' 

c P. c (l9iS) fir. i, r. 17 (Cimid) 

{ $ ) leave l» anieiil wlieii refused— {C«w/^/) ■ 

«-4Vltw«j liad every cipimrianity | 

io amend ifieir |*li?adloi 4 s iHiforo but failed to ; 
iin HO, a!iiiuidraj.nit rcwii ill 1114 in ttitelly cliflV | 
rent ease, H|ioc?ially ai a laltj cannot be j 

allowed A I it im hah IMH = lO hah L J | 
5:14 = Imi Hill (IS29) Lab 2«i rll4 I C 44h | 

— Aiiiendiiiefit at very late ntage nlumld i 
he diHulhittaHi. A I lU 112 1 hah 15r»(l) = :ii 

hah h J 4:i7. ; 

— Awieiidment entailing re-tr.lal of a suit | 
cannot l)e allowed in an aiitiellaie Hkge. A I 
H im liUli mb = 9 Lab rm sr BO F L E 41 = 

. iiticm. 

—-Anieriilinent seeking to introduce a 
iiiaiter of much more contenticms nature 
cannot be allowed omlBBion 'i« properly . 
explained A IE 11128 Oudli 135 = 4 0 WN 
1219 r 106 I C 823. 

— Original plea of Inability to perform 
«:ciniraci:, caiiiiot be allowed to be changed 
into a plea of denial of contract. A i B 1927 
Mid S73 = (1927) M W N 608 =: 39 M L T 613 

= liS I C 563. ' 

—Where 8heriff of Bombay was delibera- 
tely sued as a corporation sole, amendment 
to maki him personally liable might not be 
allowed in an appellate stage. A f B 1927 ■ 
Bom 52! r 51 B 749 = 29 Bom LB 1071 

104 i C 685. 

—The powers of amendment under 0. VJ, 
r 11 are very wide but amendment which 
seeks to alter cause of action should not be 
allowed. A I E 1927 Mad 839 r 103 I C 670. 


im . 
W ■ 

C. 9. C. ( 1908 ) Or. 6, f. 17 (Vonkl) 

( 8 ) Leave to aroeiid when refused— f Vontd) 

(P C) 74 r B1 C. W H 469 = 52 M h J 402 = 45 
C L, J BIB = 25 L' W. ,29 • Bom L: , B 796 
(F C) = I001C56. 

—But merely because an amendment sets 
up an alternative case, is no ground for its 
refusal A I B 1927 Mad 212 = 38 M L T 33 

■'. = 98 I C 458. 

— If in a redemption suit alleged mortgage 
is not proved, amendment seeking to prove 
ditferent mortgage cannot bo allowed. 96 

IC 304. 

—Amendment seeking to change the 
nature of the suit cannot be allowed. Defen- 
dant accepting costs of adjournment granted 
to plaintiff can object to amendment of the 
above imtiire. A I K 1926 Lab 453 = 27 P L 
R 168 = 93 10 871. 

—But amendment raising title acquired 
after the date of the plaint cannot be disallo- 
wed if otherwise admissible. A, T B 1925 
,/ .Madl021 =:22'L:W;120=:^I 

—And an amendment otherwise admissible 
can be allowed so as to include cause of 
action arising after the filing of the suit. A I 
E 1926 Mad 6 = 49 M L J 479 = 22 L W 287 = 
(1925) M W N 622 = 90 I C 881. 

—New cause of action should not be 
allowed to be introduced if defendant is 
deprived thereby of his plea of limitation. A 
I B 1925 Bang 264 = 4 Bur L J 110 = 90 

IC 639. 

—Where suit on allegation of tenancy 
fails, plaintifiE cannot be allowed to amend 
the plaint so as to succeed on title. A IB 
1925 All705= LB6 A348 Civ. = 89 I C 103. 
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—When the case has been remanded to 
the original Court for trial upon certain 
iisues, it would be improper for the original 
Court to allow the plaint to be amended 
further, A I R 1928 Mad 828 = (1927) M W 

N 784=110 1 C 775. 

—Where no cause of action existed, 
amendment cannot be allowed so as to cure 


—Suit as principal contracting party can- 
not be changed into one as agent of defen- 
dants. Subslitution of new plaint can not be 
allowed. AIR 1925 Bom 248 = 27 Bom L B 

277 r 87 I C 481, 

—Amendment so as to convert an ordi- 
nary suit into a representative one :cannot 
be allowed in second appeal AIR 1925 
Mad 441 = 21 L W 224 = 86 1 C 747. 




the defect. AIR 1927 All 451 = 49 A 599 = 

25ALJ 385= 101 1 0 643. 

— Araendmeiit iutroducing altogether a 
new cause of action should not* be allowed. 

A I E 1927 Lah 771 = 101! C 280. 

—Amendment seeking to change the 
natuie of the whole suit cannot at least be 
allowed in Privy Council A I E 1927 P C 
18 = 6 Pat 323 = 54 I A 55 = 25 A LJ74 = 
(1927) M W N 69 = 8 F L T 98 = 38 M L T 


— PlaintifiE suing as a kittima son but 
makes no alternative claim as an appathitta 
cannot be allowed to make the alternative 
claim for a first time in appeal. A I E 1926 
Bang 49 = 3 E 483 = 92 1 C 253. 

—But where defence raised kritrima 
adoption but appatkitta adoption was proved, 
written statement can be allowed so as to 
make the defence on alternative one of 
appatkitta adoption. AIK 1925 Bang 178 = 
2 E 661 = 85 I C 286 
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c. P C { l#8 ) Or* 6, r. 17 iOonUl) 

( 8 ) Leave to amend when refnsed—CCowi^cO 

— In I’evision no amendment can be allow- 
ed which changes the nature of the suit nor 
can a question of estoppel for the first time 
be raised. A I B 1921 Bind 159 (F B) = 111 B 
L E 207 = 83 I C 3#* 

—Where a legal right has accrued to the 
defendant, amendment seeking to ta^ away 
the same cannot be allowed but exception to 
this rule may be made in special cases. A I 
R 1925 Cal 67 = 41 C L J 149 r 28 C WH 
1009 r 83 1 C 1 10. See aim 78 I C 905 = 19 B 
L B 26 = A I R 1924 Sind 144. See also 78 1 
C 846r AIE 1925 Sind 176. 

—But amendment seeking change in the 
date corresponding to the vernacular which 
remains the same is not one which seeks to 
introduce new cause of action and hence can 
be allowed. A I B 1924 Ondh 385 = 11 0 L J 
:■ 297s:-81 I C 484. ! 

—Amendment seeking to introduce plea 
of fraud cannot be allowed unless the Court 
is satisfied as to the cause of the delay and 
truth of the plea AIR 1924 Mad 883 = 47 
M L J 540 = (1924) MW N 522 = 1 C 492. 

—But amendment seeking to modify but 
not to change the original cause of action 
can be allowed. AIR 1925 Mad 188 =: 80 

I C 218. 

—Suit for redemption on registered mort- 
gage cannot in an appeal be allowed to be 
converted into one for possession AIR 
1924 Mad 292 = 47 M 203 = 45 M L J 667 = 
(1923) M W N 825 = 19 L W 37 = M L T 
146 = 79 1 0 510. 

—To try to disclose further details of 
facts which go to support the same cause of 
action and hence there is no question of 
prejudice to defendant on point of limita- 
tion. AIR 1925 Nag 9 = 78 I C 234* 

—Amendment in second appeal seeking 
to introduce a new case altogether should 
not be allowed AIR 1923 Lah 530 = 77 

I C 5fS. 

—Necessity of formal amendment may 
sometimes be done away with. AIR 1925 
Mad 63 = 75 1 C 112. 

—But where plaintiff’s title changes 
daring suit but nature of relief claimed 
remains the same, relief can be given even 
without getting the plaint amended. AIR 
1923 Ail 560 = L R 5 A 28 Rev. = 74 ! C 97!. 

— Amendment involving claim for addi- 
tional relief , addition of new parties, and 
change in the nature of case, cannot in 
second appeal be allowed AIR 1923 Pat 
590 = 2 Fat 925 =( 1923) Pat 263=lPatL 
193 = 74 I C 758. 
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CPC (ifCI8)Clr. 6. f. 17 ( Vmiiii } 
( B ) Leave ti aiiieml wliefi refused 




—But Court, may in itn liibnv 

an amcndnient scekiim to (ilianifo this naliifo 
of the Hiiit. A I li 1923 Nag 241 s M X L *1 7fj 

r i4 I C 117. 

—Chinn orlginaiiy baMid on gift viiiuift 
be allowed to Ikj <*hanged iiiio chtiiii Inmi'd 
on inheriiance. A I R 1923 Pat 4H! r 4 P f* 
T3 7 = 71 ! C 897. 

— Amendment Kottiug up a 

different case cannot lie allaweiL A i K 
F C 21 = 44 M L J 476 = 2 Pat m = 4 P L 1‘ 
217 = 50 I A 58 = 37 C h J 3li9 r 25 Ih^nt I, 
E 560 = ( 1923 ) M W N 377 = 32 M L d 12! 
= 27 C W N 901 .= 18 L W 5!,I7 ( P € | .= 7 1 

IC 761. 

—Amendment which aulistafitially elijin- 
ges the cause of action and de|)nve« tlio 
defendant of the plea of limitation oiigtil 
not be allowed (11121) M W N 639 = 41 M L 
J 525 = II I C Hi. 

—But where minority of the phiintlf wjw 
discovered after mt ohjectlon by tlii,? dcfsui' 
dant, plaint should be allowed !<? In* 
amendecl. A I R 1924 Lali 157 = If I C 461. 

—Amendment sought by the liigal rnpr*'* ■ 
Hcntativo of the dewascci ffiainBlf to k* 
introduced, amounting to aHscrtioii of iiib* 
hostile to that of the dciteiwinl cwiiiot bi'* 
allowed. A I E 1922 Miul 49 r | 1922 I A! W 
N 42 = 42 m h J 43 = 15 h W 72 = 39 31 L 
1' ( E € ) 2114 = 18 I C Wl 

—Amendment which would caiise trial 
d/p/iow should not be allowed, A I li 11121 
Cal 125 = 33 C L J mil = 25 V W N 552 = m 

ICSil* 

—Amendment altering Ihe claim to imir 
for a refund of loaseg paid upon wiigeriiig 
contract cannot be allowed. A I E 1922 Lah 
468 = 5 F W R KMB = 17 I C fit. 

—But in certain circumstanceK decree mu 
be given upon a cause of action arising after 
the filing of the suit. Appellate Court cim 
take notice of facts that happened after IIm- 
filing of suit for modifying the relief mulmh 
based OB new title acquired after llw filiiii# 
of the suit. i| I C 814 ( lii ), 

—Suit lor pre emption based on custom 
should not be decreed on the basin of 
contract not set up and amendment for the 
same should not be allowed in weond aimenl 
AlBm2All5 = 20A h JlfiriSIC III* 

—Amendment allowing the plaintiff lo 
sue on a cause of action arising gubseipent 
to the smt should not be allowed lii secorid 

^SHtl4{C0} 



l!i;W , 

:r'r"' ■ 

C- i‘ C f I fir f}. f. If 
( S i I iMu' III -iJii'iiii wlicii rufiised ( 


Af liiAra iJivU IDH 

I C. P. C. (imyOf. 6. r. n (Confd) 


2132' 

U 
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- Aiuf lo lunv t'aiisct of 

;i<'fjo!i ;iftu‘ not in Im 

ailow^’.i, i:i Hfir h T liUI r 64 I C W, 

iiM'ininn'nt Ntnkinti to dsiinjy^t; flin 
iKitnr*' of !l^ -uU }iifn 54 nilH*r raitiiot Im; atto- 
wta} if till’ nf A ! I* Itkif halt 

"3 f.ili f. J IHl - 67 I C 132. 

" f .i!ivor‘Oi,fi itf Hiiil for : iHO’fof 

ui uin mI oofitri'i Into nut* lot’ ilnniuoH it' 
rosiHjrf ot‘ fiiinf rontrarl ainojiftts io intro; 
ihn'in}^ a nrw <‘ 0.0 uful linnno t'annot bn 
allov.v.l A I i( VMi Vil 24‘Jr24 Bom f4 E 
r,H:i - :|II .\| L l' 2i - IS I A 214 r 4H C«32 = 

4 I ' n H 2ili ::: 1 1221 1 M W N 1 : U I C 914. 

-■•-A pIlT, oin^iit, not |o bn ,4bnvnfl to atunml 
Inn pbiiiit HO an In mibHlitiilo a frcsti caune 
of a*‘lif>n or Hoparab) naiiHit of antion for the 
oim ciwrloHmi in tlio plaint m oriKinally 
fraiimd, 1121213 V U li 171 r 52 I C Wl. 

— ‘Whom ptirlioH to go to trial mi a 

pitrliniilai njtiisc of antion afol tim Ihj^hoh and 
tilt! tp idoiiro in «*ongc‘C|tmf!nr* uru limltod to 
wliirli iirn rolwartt io that caustj of 
jM'limi ilm Cbjuri in Houorid appoal ^wiil iiot 
pnuiiil an ninonilmmit of the* pioadirigK with 
a ¥14! w to a miirind for rc*-triaL lUt b J 322 

= 51 I C S41 

—All aiiwipiitiimt whioli would involve 
I ho iilt®rAtbfi of tim ontlre nature ol'itm 
Mist oiii^dii iiot to he allowed. 51 I C 435. 

— 1‘hough under li 17 of O d of the C P 
iodo. very ' wide powtiiM of amendment are 
viihkni in the fxmrfc, an applieation for 
aiiieiidmont in the »eeoiid appellate Court 
was diaallow'ed 00 the ground that the pif 
would start afresh on allegaiioiki wholly 
im;o!fsi?itmit with those made in the original 
pliiiit audio support the new allegation he 
would liAve to bring forward evidence dire- 
etiy eontiMdivt(n‘y to the evideime already 
filaee'l bv him on tlie record 43 Cal iB ’ = 27 
C. lid 322 = 45 I C 241. 

--All ameridiutmt whi'di would have the 
ofeet of alt.rring the nature of the suit 
erifiTiol be allowed upon a verbal suggestion 
made in a tirnd reply 1! S L E 11)3=451 C 173, 

— - A iiienduient —Change of ease not to he 
iillowicl in appeal— AViorkbrttt apaUihat dis- 
fonuH of ad, option. 41 I C 749. 

--Suit on boliaif of caste— Defective 
authorisation of plif to represent— Amend- 
iriiJiit not to he altowcid— Change of ease. 40 

Bom I5B. 

—4 piff. who uiaiutained in the courts 
below that his suit was properly framed 
«nci presenieii ought not in second appeal^ be 
allowed to amend the plaint on an admission 
that the suit was brought in a wrong form 

39 I C S6I, 

■%!. 4fl. At. ('l)‘13Y pt) 


—All amendment of the plaint, conid not 
hi! allowed, if it would change the cause of 
action and help the pHfs. wlio had not acted 
in good faith. 10 S L K 58=35 I C 653. 

— Amendment setting out an inconsistent 
case at the linai stage cannot be allowed 22 
C I. J 309 = 3! ! C 391. 

— Pllf. sued for a declaration that ho had 
;i.c.juired a prescriptive right to take water 
by building a dam a.cro.ss a river. It was 
proved th:it the dam was erected by permis- 
sion of the deft. Pill*, then prayed fpr 

permiHsion to amend the plaint and convert 
the suit into one for a declaration of his 
title to the river bod. Held, that the ameiid- 
irient prayed for was inconsistent with the 
plaint and should not be allowed. 34 I C 

541 (F B ). 

— No court should allow an amendment 
including a claim barred by limitation or 
introducing a now cause of action. Amend- 
ment under 0 B R 17 can be allowed only if 
no injustice is done to any party and no 
legal right i.s violated. 8 S L R 69=27 I C 344. 

— Suit against agent as such- Amendment 
of claim into one against agent personally 
not to l.»e nilowed in appeal 32 M L J 146. 

— Amendment of pleading introducing 
new cause of action after period of limita- 
tion— liimifeaiion how computed for amended 
cau.so of action — 0 PCode. 8. 105 — Objection 
to amendment on appeal— Plea of exemptioti 
from limitation to be set up in the plaint. 

8 8 L R 69 = 27 I C 344. 

— An apjdication for amendment of the 
plaint at a very late stage after the parties 
had dehnitely agreed not to pat iii any 
evidence was rightly refused. 12 A LJ 883 
= 26 I C 42 Bee also 27 M L J 25. 

— Where the parties sleep over their 
right for so long a period as 12 years they 
are not entitled to any indulgence and a suit 
in ejectment cannot be allowed to be amended 
in second appeal so as to convert it into one 
for redemption. 24 I C 723. 

—Amendment of pleadings- Adoption- 
Hind u Daw-Pre.sumption— Wide powers of 
court— Practice of calling parties or wit- 
ue.sses interested on the ^ opposite side 
commented on— He who relies on adoption 
mu.st establish it— Suit on the ba.sis of an 
adoption not allowed to be converted into 
one for partition— 1918 AI W N 828 =21 

IC 737. 

—Prayer to get twelve years’ annuity— 
Change of frame of suit and pleading— Not 
allowed in second appeal. 11 A L J 580 = 19 

{ C 661. 

—Amendment— Pleadings— Suit for re- 
demption— Conversion into suit for recovery 
of possession on the strength of agreement 
to reconvey. 9 Bur L.T 177. 
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C. P C. (1908) Or. 6, r. 17 ( Contd ) 

( 8 ) leave to amend when refused— 

— An amendment of the plaint, a year or 
more after the institution of the suit and 
inconsistent with the original claim, is 
improper and should not be allowed 3 C L 
J 306=10 C W N 738 = 33 C 511. 

— A suit for recovery of rent only is 
based solely on the contract of tenancy and 
in the absence of proof of such tenancy, the 
plaitttijff cannot get relief by way of damages 
for use and occupation based on his title. 
Where however, the suit is in ejectment 
and for rent and the title of the plaintitf is 
disputed by the defendant the question of 
title is put directly in issue and even in the 
absence of proof of tenancy the court can 
order ejectment and grant damages for use 
and occupation, 7 S L R 23=20 I C 570. 

—Where in a suit contesting an adoption, 
plaintiff applied after a considerable body^of 
evidence had been taken to amend the plaint 
for the purpose of alleging that the ancestors 
of the adopter were originally non-Hindus, 
who in course of time adopted certain cus- 
toms in vogue amongst the Hindus, but that 
they did not recognise the custom of adop 
tion Held, that the plaintiff could not be 
allowed to amend the plaint at that stage; 
evidence however was admissible to show 
the origin of the community to which the 
plaintiff’s ancestors belonged as there was 
nothing in the plaint as originally filed, 
which was irreconcilable with such evidence 
and the evidence was relevant to an issue 
which had been framed to determine whether 
the estate was governed by a custom which 
barred inheritance by adopted sons. 5 Pat 

I J 164. 

— ( h ) When the application for ameiid- 
vient Is not made in good faith Ordinarily, 
the amendment of a plaint ought not to be 
allowed where the application for the amend- 
ment is not made in good faith. An 
application made at a late stage of the suit, 
merely to get an advantage over the other 
side in the course of argument on a prelimi- 
nary issue and raising a plea which clearly 
is an afterthought is not an application made 
in good faith. Where a court has refused an 
application to amend a plaint, it ought not 
allow the plff. to withdraw the suit with 
liberty to institute a fresh suit, as in such 
a case if permission is granted, it would 
practically be the same as if the Court had 
allowed the application for amendment of 
the plaint already refused. 13 S L R 1 = 51 

I C 570. 

— f i ) Where the effect of amendment 
would he to take away from the defendant 
legal right which has accrued to him by 
lapse of lime : — Amendment sought to be 
introduced after the claim becomes time- 
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C. P. C. (I908) Or. 6, f. U (Contd) 

( 8 ) leave to amend when refused— (Contd) 

barred cannot be allowed as it deprives the 
defendant of the valuable plea of iimitation. 
AIR 1931 Nag 74 = Ind Rul (19.il) Nag 81 = 

!3i I C 417, 

—If the defendant would not be allowed 
to raise the plea of limitation, amendment of 
plaint in second appeal should not be allow- 
ed. A I R 1931 All 160=(1931) A L J 56=Ind 
Rul (1931) All 318= 130 I C 702. 

—But amendment not legally barred could 
be allowed although the claim was barred by 
limitation. AIR 1929 Bom 51 =30 Bom L 
R 1588=Ind Rul (1929) Bom 214=114 I C 2G2. 

— Amendment which would cause to 
opposite party injury which cannot be com- 
pensated by costs, cannot be allowed. AIR 
1928 Oudh ,305 = 5 O W N 459 = 12 R D 130 

= IHl C 360. 

—Though amendment for allowing a time 
barred claim should not generally be per- 
mitted, exception may be made to this rule 
in special circumstances, A I R 1927 Lah 819= 
30 P L R 149 = 104 I C 700. 

—Amendment sought in second appeal 
by which defendant is likely to lose his plea 
of limitation should not be allowed. A i R 

1927 Mad 650 = 25 LW 506 = 38 M LT H45 

= 101 I C 390. 

— Not only should the amendment sub- 
stituting new cause of action be disallowed 
but also if it deprives the other party of the 
plea of limitation. AIR 1926 Mad 827=23 
L W 771=(1926) M W N 392=51 M L J 414= 

96 i C 700. 

— Where time- barred cause of action is 
introduced; amendment cannot be allowed, 
AI R 1926 Cal 189=87 I C 218. See also AIR 

1928 Mad 828=(1927) M W N 784=110 I C 775. 

—Amendment seeking to introduce, time- 

barred claim cannot be allowed. AIR 1925 
Rang 49=2 R 414=84 ! C 295 

—Amendment taking away defendant’s 
legal right, to plead bar of limitation should 
not be allowed unless there are special con- 
siderations. AIR 1924 Sind 144 = 19 S L R 

262=78 I C 905. 

—Amendment causing prejudice such as 
one which seeks to deprive defendant of 
right acquired by virtue of limitation cannot 
■'be allowed AIR 1921 Pat 485=2 P L T 679 

=64 I C 125. 

-A power of amendment should not as a 
rule be exercised where its efi’ect is to take 
away from a defendant a legal right which 
has accrued to him by lapse of time, but 
there are cases where such considerations 
are outweighed by the special circumstances 
of the case. 39 M L J 195=28 M L T 149=18 
A L J 1095=22 Bom. L R 1370 = 57 I C 606 
=47 I A 255 (I»C> 

—Suit by bank in liquidation, bank 
proper plaintiff in 17 A 292=A W N 1895, 81. 
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C P. C. (I9i8) Of 6, f. II { Conkl ), j 

( 8 ) Leafe to aiiieiid when refused— (CWlcI) | 

be amcritiod into Olio for Hale, the lliiiiiaticm j 
period of wliioli hul already expired op the 

dato o£ Uic pluhii. A I K IWU ! 

W 648=61 M 1j J :516= 1ml lUi! (lOdl) Mad 

737=138 I Vj 407. 

Ameudinopi of plaiot aUoririg the Iraiiie 
of mist aiiifiot be allowed in necoud aplHal 
A h ll ilKH L 175. 

— .AiiJendiiicsii irivulviisg alleniUan of 
nature of esiHC eansiot be C 807 

.-AmendiiHMsi of plaint changing character 
of suit in not hi be allowed in seemid appeal. 

4 Bur h "r 447=0 I C 774. 

—A Hiiii agaiimt a minor on the foot of 
his having an interest in the joint family 
biiisness cinnot be amended into one, on the 
foot of that member being liaWe to the 
extent of his sliare in the assets of the 
buisness under s. 247 of the Contract Act on 
being admitted to its benefits solely, other- 
wise the effect wouldbe a new cause of action 
to the proiudiee of the minor. 34 B L B 35 
(42) = I B 1932 B S4C) = 137 I C 710 = A I R 
^ ^ 1932 B 111 = A I E If 12 B 355. 

— .AiEemlment of a suit for unpaid balance 
of the mortgage money into a suit cm the 
cheque given by the mortgagee fora portion 
of the mortgage eonsideration, should not be 
allowed at such a late stage as in secwid 
appeal. ; ■ ■ If 31 I* C I 414 (Civ.) 

—Suit for recovery of debt^ cannot be 
converted into one for imrinership accounts. 

, , 143 E L E.lfll. 


—Where a suit for posBessIon was filed 
against defenclante alleged as permissive 
occupants but was dismissed on defendants 
denying such occupancy and pleading posse- 
ssion as owner®, and on appeal^ the appellate 
court, passed an order granting plaintiff s 
application for amendment and ordering new 
trial on the ground that plaint contained no 
averment of title, held, that the order was 
erroTeous. ALRIWS4II. 

—Suit brought on the basis of negligence 
cannot be amended so as to make it rest on 
nuisance. ^ 

— Amencliuent of plaint cannot be allowed 
at a very late stage i. c. in appeal. A L E 1931 

ball 260 . 

— Amcudmcnl during apiical-alierijjg 
nature and frame of suit is 

ALE 1933 I 284 . 

—Prayer for amendment of plaint at the 
time of argument before High Court dis 
Xwed. A h ll 1« h m r 34 l> I E 5. 

— Plaintiff claiming to be preHumpiivo 
lOverHioners cannot be allowed at the time 
of arguments, to claim amendment so as to 
make" the suit into one by remote reversitmers 


C. P. C. ( 1908 ) Or. 6, r. 17 (CW) 

( 8 ) Leave to amend when refused-' 

authorized to sue under certain circuiiiHia- 
nccE. ■ ■ : ( 1913 .} M W- H 3S3 = 1 8 I C 1 1 2. 

— f h ) Wlt&re ike ■ application fof amend* 

\ mmtiiBn0t mad& Ainendment 

j cannot be allowed in the absence of gotnl 
I faith and bona fides. ; 36 C W N 1 12 (116 j* 

■ — Amendment must not bo allowed when 
I the parties intentionally misled the Court. 

! 1932 P C h 450- (459) (Civ.) r 33 F h ll 203 = 

130 i C 710 ■= I E 1932 L ' 246 = A I K 1932 U 
322 = A L E 1932 1 456 (Civ.). 

— ( i } the effect of ihe^ ameudmeui 

muld be to take awapfrom the defendant lepal 
right which ha$ accrued to him hg lapr.r, of lime 
Amendment of pleadings is not allowed 
except in very: special cases, when the result 
of it is to . take away a legal right from the 
defendant, which has accrued to him by lapse 
of time* 34' B L B 628 =■ 138 I C 797 = I ll 

‘“B «=A <* >« A 

—Only in 'special cases, the Court can 
allow an amendment which takes away a 
legal right from the defendant such as a right 
to plead limitation, 34 B L R 35 ( 37-38, H, 

' 41-2 ) = 137 I C 710 = I E 1932 B 340 = A I 

■ ■ ; B 1032 B 117=A I E 1932 B 155. ■ 

, —Amendment depriving defendant of _his 

legal right is not allowed. 10 B 74 = 137 I C 
I S#=li l032 B 80 = A I B 
j- ALE»f32E 48. 

‘ —Amendment which took away defen* 
danPs legal righUo plead limltotion, was not 
allowed by the High Court. 43 Cal 05 = 20 
' C WK 475 = 36 IC 179. 

■ —Ameiidment of ■ plaint by addinuanew 
cause of action that has hecon*e bsirred by 
limitation can nevei' bo allowed by c<5urt JOi 

■ ■ .Ali.370 = 12 A h J 635 = 24 1 C 255. 
—Amendment that depri’v es the defendani 

of his legal nght should riot be aliriwml A 
IB'l03lMadl=33L W 210 = 60 M LJ713 
' = Ind Bui ( 1031 ) Mad 663 = 132 I C 31 f, 

Amendment of plaint after the claim 

was barred would deprive the defendant of 
nlea of limitation and therefore .should no be 
allowed. Al.B 1031 Nag. 74 = Inti Rnl (10314 
NagBl = 27NliE20!=llf IC4I7.'. 
—If the effect of amendment Is to deprive 
the opposing party of an ac<imred right 
leave to amend piaint shoidd be refused. 

ALE 1933 Bmil. 441. 
—The High Court will not give leave to 
amend a plaint when the ameiidiiient. if 
permitted, would deprive tlie deft, of their 
Sof. ■limitation.. ' 43 Cal 95 = 20 (] W N 475 
^ = 38 I C Ilf. 

— CouidV powcu* ■ 1^ allow amcndmi;!it is 
very- 'wide. 1.30 I.Cb 441 = 33 P L B 6tt4 = I I 

1932 1511.^ 
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C. P. C. (l9§S): 0r.i,^^ 17 ( Cofickl ) 

( S ) Leave to amend when refused— (Cowfky 

—Amendment should uofc be allowed if it 
results in depriving the defendant of his 
legal right., 1932 M W N 290 = A I B 1932 M 
G03r A L R I912 M 237, 

— Whether Court can order amendment 
of plaint after return of plaint for presen- 
tation to the proper Court see 1932 P 0 D 
436 ( 437 ) ( Civ. ) =: A L R (1932) L, 436 Civ,). 

—And whether amendment of pauper 
application is permissible see. 138 PC 355 = 
I R 1932 L 460 = A I H 1 932 I 328 ( 330 ). 

— As to amendment in second appeal see. 

24 I C 723. 

Plaint amended by High Court under 

S 25 Prov S. C. Courts Act by striking out 
claim for Sp. performance so, as to bring the 
suit under the cognisanee of Small Cause 
Court.- see 20 C W N 1020. 

—Suit- that plif. was a partner if may be 
iipiended on basis-- that he was a- servant- 
reraiiiierated bva share of profits, see 22 C W 

■' .. ;n 10. 

•—Suit to establhh adoption into one for 
partition see. 21 1 G 737v 

■ — Suit for possession into suit for decla- 
ration of charge, sec 7 Buf L t 69. 

—Amendment will not be allowed after 
limitation. " ' ‘ - 36 All.'370. 

—Nor to setup a tbiidly different iitle 
and cause of action 30 I C 391 see also 21 I C 

933. 

— Piiiint-Praud not provecl— Uiiduc in- 
fluence found — Whether remandjlbie for see. 

l8 Bom, L R27. 

^Order allowing nincndmcnt-Application 
made at beginning of irial-Order made later 
after hearing ovidenre see 7 i W 415. 


C. P. C. (1908) Of 6, r. 18 

—Where the High Court ordered aineud- 
in'ent on consent of partie.s not under (). 6 C 
P C. but under power to enable parties to 
settle their diffcrcuces it was held that the 
time limit prescribed Isy (K 6 B. IH, was 
inapplicable. ^ ^ ^ ,22 1X 778. 

PlthU' 

. ■ 

(1-2) Consii'Uciioii of plaint 
( 3 ) Description of defendant 
( 4 ) and ( 5 ) -'L’acts constituting the cause 
of action” and “Facts showing that the 
Court has Jurisdiction” 

( 6 ■} fnsaniiy or minority of party 


C.P. C. (1998) Of. 7, r. I: ( Cmtd.): ' 

( 7 ) Practice 

( 8 ) Presentation of plaint 
( 9 ) Belief which plaintiff claims 

(10) Verification of plaint. 

(11) Piaiutiffs. 

(12) Defendants: 

(13) Cause of action. 

(14^ Where and when it arose. ^ 

(15) Effect of statement in plaint. 

(16) Objection as to description, 

(17) Clause, (h) 

(18) Valuation. 

(1-2) Construction of plaint 

— In the case of pleadings in the muJfassU 
Court specially the Court should look to the 
substance of the plaint rather than to its 
wording. A I B 1931 Pat 179=Ind Bui (1931) 
Bit 239 = 12P L T 636 = 131 I C 529. 

(3 ) Bescription of defendant. 

• —If the plain tiffs rely upon the defen- 
dant’s residence or place of business as 
gi vi iig jurisdiction the facts showing^ this 
should be. stated in the body of the plaint. It 
is- not' enough 'if this is stated in the cause, 
title. The plaint should also contain the parti- 
culars of the loan etc, when suit is for such. 
If they are not available the suit should be 
framed as one for accounts. A I B 1931 Cal 
458 = 58 Cal 418 = Ind Eul (1931 ) Cal 842=134 

1C 538. 

,■ — A s ■ to the test to seo' whether the descri p - 
tion of cleft is only a inisdescriptioii see 34 B 
L R !4l0(|4IJ-4) 

— Order under 0. 7, r. 1 returning plead- 
ing.s verified by representatives of a firm, for 
inserting the description of persons verify irtg 
in the pleadings is not warranted. A L B 
1933 S 52=26 S h B 429=A I E 1933 S l§2. 

( 4 ) and ( 5 ) “ Facts constittitinf tfie cause 
of action ” and “ Facts showing that tlic 
Court has jurisdiction. ” 

— J^pecilic siaiement in plaint as to dale 
on which the Cause of action aro.'^e is neecj- 
ssarv unless it is otherwise alleged spera fi<*al I v 
59 C 448 = 35 OWN 990 = 137 1 C 353 = f U 
1932 0 319 = A I B 1932 C 259, 

— Dale of <*anse of action must, be spcfi 
fioally stated in the plaint. A f>aragra|>h 
stating such «la{e is not therefore, sup{‘rflnous 
where the date lias not been alleged in the 
Hiateiueiii of facts, 35 C W N 990 dissenting 
from. ■ 58C4ll 

—Order Adi, r. I (c) am! ( i') nniuires not 
that a statement shoiiid be; made tim,t the 
plaintitf has a. good cause of action or ihai 
it arose on sindiand such a dale that it 
arose wholly or partly within the jurisdiction 
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•C. P.X. ( I9CI8 ) Or. 7, f. I (OiW'hi) 

(4) & (5) *‘Facls coiistitiitiiig tlie cause of action” 
■ ’ .and “Facts sliowiitg tliat liic Court lias 
jurisclictkiii.”— 

hot. tliat |Ki,riir{}|j«*H .slKHild bw ^ given of the 
faclH vouHtitiitiifg ilie r-iusc* of iviloti and 
when it arose arni the slniwlng that it 

arose partly f>r wholly wiihiti the jurisdiotiou. 
A III 195*1 Cal 458 = i»H Cal l!H::!odMnl 
(IU51) Cai 842 = |J4 I C 5iH. 
-- 111 a suit. f4»r nohnopf itni there should he 
lir'nutf, fnrh‘. proof in support <»f the pl;dniitj\s 
ehdoi. When the purtit niais and proof of the 
plff’s elaiiu in respeet of iht; fufirtgage are 
absent from the nieoiaC of I hi* suit the rlann 
for redemption must fail. A 1 R 1951 thidli 
578 - 8 C W N 752 r ind Kul ( 1951 ) Ondh 
545 = S.3I I C 79 J. 
— !.n a suit for pailiiivin, platfditl' must 
state in his pl:d?P the natnre <}r the deods 
and transaelions from which he dedueed his 
title. 20 C W N :yOr22 C L J 254r;U I C IKI. 


C. l\ C. {I9§8)f)r. 7, r. 2 
Lttcal Affleiidnients.- 

-'•‘LallCife :-~iu the second paragraph of 
Hide 2 of Crder 7. after Oio w»srd “defeyitani’’^ 
insert or for nnn'eables in the posse.sslon of 
the cloforidant^ or for debts rd wliivli the 
value he eannoi after the m^ertise c»f reasoio 
able clili|¥ 0 iic;e, eHtimate” and after the w<>rdi 
“amount” where it last oceiirs insert “or 
value.” '' 

( 1 ) Dmaimenls with plaint 
I 2 ) EliVnd- of ?iOi} tiompUiinee 
( 5 ) Huit for muHiin pridits or amount fonm! 
due on taking unset iltui aeofuints 

( f ) IhiciiiiieHts wilii plaint 

-■■A'kiUr Vii does not allow do^unui-nlr, 
which are part of iivideime inpiiii to be ainm- 
xed to the suit Partieulars wliieh an- too vrdu- 
miuous to be imdiided in ihe plaint may be 
a,miuxc<i thtwoto and fuay !k: deliituxul ^sep-e 
ratelj, ami these taels should be given in the 
plaint. A I E 1051 Cal 458r58 C lIHrlnd Rid 
(1951) Cal 842riJ4 I C 5JB. 

( I ) Effect »f II wi cufiipliaiicc 

—Per Coial- Williams, d.-«-Evr;ry pnu’ii* 
iiomir wh^ii . ,,pletdi.ii.g....Bhoiilci !i,{i\.e . partieular 
tu the provisions of U. \’ll, r« 2. 
Kither the pleadingn lack in roiieiHimt.*ss or 
they state imraaterial faids and »*i mistake 
whieh is frequently made is to ineliule in tin- 
pleading eitimr direeily or imlireeily by rr- 
feremm to some doeiiiiieui tiiinexeil the evlde- 


; C.lkC.<19(l8)0f. 7, t.liCmchl) 

I (2) Effect of iion-compliaiice-”(€o?/<;lfl) 

nee by which material facts are to be proved. 
A 1 H19B1 Cal 458-58 Cai 418=In(I Bill (195^ 

: . Ca! 842 |34 1C §38. 

! ( 3 ) Suit for mesne profits or aiiiowut foiuitl 
* due on taking unsettled accounts. 

I — O. 7, B 2 d<H‘b not prevent plaintiff from 
^ ent, ei'ing in plaint approximate arnoiud oi 
diiniages clnnimd and offering to pay more 
(kmrt fees if t;he damages should prove Inui- 
. vier than smtif'ipatmi, . 17 M L i 625. 

— Where plaintiff claims mesne prolits 
l-Mdh for period antecedeiit to suit and period 
subsequent thereto, the valuation refers to 
both }>erioiJs. If he Biie.s for mesne profits 5n 
respect of only one of these two periods, t.he 
valuation refers to that period ordy. Per 
Jwaia Pranad , Neither O. VI f, r. 2" of the 
Code of Civil Procedure nor s. 7, cL {ir) (f) 

, of the Court Eees Act would apply to unascer- 
tained future mesne profits A I B 19id Pat 
21B ( ¥ B ) r 5 Pat 561 = 7 P L T 513 r (1926) 
Pat 49r93iC 939. 

— Wlien mesne proli Is are claimed only 
; from tlie^date of institution of the suit, it is 
: not possil.de to state even approximately the 
^ aiuoimt td' mesne profits. A I E 1925 Rang. 

; 1 lb r 4 U \:\ B 140 = 1 Bur ,L J 267 = 77 I C 53. 

— In H Ftiil to recover past mesne profits 
: ihe Idff. i.s’ /jowmi to state approximately the 
' amount sued for. ' 24 | C 232. 

— In a suit for winding up a partnership 
and bm avcounls ii is open to the pi.aintiff 
; to yalmyihe amount at winch the relief song- 
. ht is cHiinuded for the purpose of court fees. 

Bom L R .1125 = 22 I C 71. 

C» P.'C (1968,) Or. 7, r. 3. 
local Ameudiiients. 

: Bengal ■ 

-■-Afier R. 5. bb 7. add the Words- "‘and 
wdicre themca i.s moniimied, such discripliori 
shiill Curilicr state the urea according to tlm 
nobdhm used in the record of Hctllintmtor 
survey, with or without, at ttic option of Hu; 

^ party! the same urea in terms of ihe local 
meusurcsd' ,, 

iSb/Wipsl'l. 

(1| Scope of the rule, 

{2} Ik'Scri|Ukm of property 
: (5) Omission or uiisdeHcrlpthui uf ju'yperty 

, „ (' I ) Scope «f tfie fole*.. : 

— ™|hovi^ioii in r. 5 as to dchcripUyn of 
property, is inapplicable lo a suit which is 
for aduiiuLstralion and mbs for possc.-sion of 
imuiove.dde properiv. 158 I C !*.5hrA I R pj:t2 
B ;t2H(55M)r I K i9i| I 4W, 
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C f ,C. (m$)df.l, v:i(Concld) 

( 2 ) Description of property. 

—Where boundaries of property as given 
in plaint are not correct the property within 
those boundaries cannot pass. A I B 1929 Pat 

49r l08 IC8I4. 

( 3 ) Omission or misdescfiption of property 

—Misdescription of plot as to iiumber is 
not absolutely fatal even though the plaint 
was not amended by stating the correct ‘plot. 

17 CLJ118=!8IC 745. 


C. P. C. (1908) Or. 7, f. 4 

—Character in which the plaintiff sued or 
defendant is sued need not necessarily appear 
in the cause title. It is sufficient if it appears 
in the body of the plaint AIR 1928 Nag. 

319r[09IC 785. 

— B. 4 of 0. 7 of the Code does not re- 
quire that the piff suing in a representative 
capacity should state so in the cause title of 
the plaint. 19 C W N 1193 = 28 1 C 818. 

— The plaint must contain a statement that 
the suit is brought in a representative chara- 
cter whenever it is so. AIR 1925 Niig 183 t 

82iC201. 

— Character in which the plaintiff sued 
or defendant is sued need not necesmrily 
appear in the cause of title. A suit by or 
against a shebait, the idol is not a necessary 
party. 46 Clc. 877 = 50 I C 525, 

—Suit by stray individuals without pro- 
perly representing community— No jurisdic- 
tion to adjudicate on public right. 42 i C 543. 

— In a suit by the manager of an undivided 
family oti a promissory note passed in his 
name by the defendaiit the other members 
arc not necessary parties and the suit is noi 
bad for non-joinder. A IB 1922 Bom 281 = 
= 46 B 368 r 23 Bom. L E 1136 = 64 1 C 966. 

— So long as the compliance with s.l87 of 
the Succession Act is prior to decree, the 
fact that it is after the institution of the suit 
makes no difference and the Court is fully 
competent to deal with the suit. A I B 1923 
Gal 1 r 50 C 49 r 36 C L J 35 = 74 I C 630 


C. P. C. (1908) Or. 7. r. 5 


C P. C. (I908) 0r. 7,f. 5, (CowdrI) • 

brought by the consignor against one of the 
.Railways for compensation on the plea that, 
that By. Go after deliveriiig the goods accep- 
ted liability in a correspondence with him 
' £feid, that there was sutficient interest in the 
By, Co to sustain a suit against it and there 
was a good cause of action also. 12 A L J 339 

; . =25 IC77. 

—A plaint which docs not show the cause 
of action is a defective plaint. The Court is 
in such a case bound to call upon the plain - 
tiff to disclose his cause of action correctly 
i' against each defenclant.A I ' R' 1924 Nag 191= 
i 79 I C 614 


I . ' C. P. C. (I998)0r 7 r , 6 

[ 

I ■ Sf/nopsis^ 

j ■ . ■ ' , , ' ■ 

I ( 1 ) Scope of the rule.' 

'{ 2 ) Grounds of exemption from iimita- 
tioii law. 

( I ) Scope of the rule 

■ —-Where a suit on the face of the plaint 
is time barred. 0. 7 B 6 € F has no r^pplica-' 
tion. 25 I C 463 = 70 F R 1914 = 260 P L R 
1914 r 195 P W 8 1914 

■■■ —But O' 7 B 6 of the C P Code ai'iplies 
to cases in which the suit as laid in Jhe plaint 
is prma facie, Iwred by limitation, t Lali 

21 = 51 I C 956. 

—Provisions of thi.s rule should be libe- 
rally construed ' 102 P li 1918 = 46 I C 495. 

f 2 ) Grounds of exemption ffom limitatioii law. 

— ( a } nmcral : — A plain! iff earinoi lake 
advantage of any ground of exemption fn*m 
limitation wldeh he has md pleaded in ids 
idaini 31 CJ 195=8 C S 168. 

—Ground of exemption from liiidtaiion 
not .stated it* plaint cannot he allowcf}. H3 P 
B 1914=232 P h R 1915=26 f C 441. 

—In case of a claim affected !»y liiiiitatiDii 
the ]>laint must take a ground for limita* 
tion. 21 1C 232. 

— Objecliotis based orj plaintiff's failure 
io set out the ground uf exemption from 
limitati<in in the plaint muHt be iakmi in the 
trial Court. Otherwise the lligh I’ourt will 
noi permit them to be raised before it in 
revision. 4 fi W i4H=|6 I C 193. (I);,:'' 



. — Hpiwial plea of Hiidlation ought to lie 

— Verdication does 'not- amount to evi- * taken in the wrlittm stuteinent timiigli a plea 
dcnce ot facts contained in pleading so as to . of limiiaiion ran la; raiHml at anv stage of 
justify decree thereon without taking evifle- . mii even in appeal. A I il 1924 (kil 463 = 61 
nee. ,■ • 20 C.W NJim ' iC ffi 

—Where goods consigned io a station in ' —A suit refiumed b) be preHenlmi io the 
one By. were entrusted to another By. and j proper Court. When so |iri.‘Kffitrd it was lie- 
there was a shortage of goods, and a suit was yond time On the plaint n»j stfiknnenit as re** 
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c. i\ c (1998) Of. 7, f. ri,((:V)w/r/j 

{ 2 ) lirouiuls of cxeisiptiesi frail! liniltatiop 

law —f Vontd) 

quired iirider r, 0, was iriade ^Ihc oiiiissioti 
was not fatal to ilse^ suit, heeause eirciinista- 
iiees outiilifig |daiutiir iodahu IkukOH of s 14 
of Limiiatiou Act appeared on faccHjf record, 
Iwdrig f ridorsed th<*rein ly the Court. A 1 11 
1923 Lah59I “ 82 I C 866 

— Ciuishion to show ground of exemption 
in a suit filed on the day tlui Court reopened 
after ilie summer vacadioii would not entail 
the dismis.sal of the .suit tnam if the jjoriod of 
iiniitation for the suit had <*xpiriHl during the 
vacation. 56 I C 926. 

— ( h ) J//«or/7y:— Where suit would be 
barred Imt for the ailege<l minority f>f plain- 
liffs onus is on plairdiiffs to provii that suit 
is within time. I it 1928 Lah 7tl3; 10 Ijah L J 
3t)9 30 P h li 105=109 I C 331 

— (n) AokmiH'UuhjsnfUil ; — An acknowiodg- 
jueiit of liability siiflicient umler s. 19 of the 
Limitation Act to give a fresli start to limi- 
tation from the date thereof should be plea- 
ded si»eeiticallv A I R 1924 Pat 806 = 5 P 3-i T 

551 = 78 I C 919. 

—Acknowledgment saving suit from bar of 
iimitation—Proof of its having been made 
within limitation periofl— Onus of. See 1932 

A I J 279. i 

—Where in a suit prirna facie barred by ^ 
limitation, plaintiff fails in bis plaint to set up I 
a plea of exemption, he cannot be allowed in I 
eour.se of trial to use ariy document as being i 
an acknowledgment saving limitation, 25 M L j 
T 295=(!9I9) M W N 429=9 L ^^82=52 1 C 243 I 

—Plaintiff failing in his plaint to set up | 
acknowledgjaeot as saving limitation. He can- ; 
not be allowed to raise it an acknowledgment i 
A I R 1922 Lah 39 =4 Lali L J 190 = 3 Lah I 

233 = 69 I C 419. ! 

— Tiiough an acknowledgment is not idea- 
ded in plaint-Yet it can !)e set up in reply to 
iifjfence of the defendant. A I II 1922 Oudh ; 
135 = 25 O C 82 = 17 O L J 7 r 68 I C 196 j 

— Plaintiff can show in reply to the de- ! 
fence set up that Ins claim was w ithin time by i 
reason of the acknowledgments of the defen- ; 
dants. A I R 1922 Oudh 135 = 250 0 89=! 

68 I C 196. ; 

— NeiD or inconshtent {/roimd ofexem- 
-pi /.Oil : — Where in a suit on pro-note after 
the expiry of period of limitation, ground of , 
exemption is stated in the plaint, plaintiff is ; 
not entitled to set up a different or another 
ground of exemption during trial except by ' 
wav of ainendment of the plaint. ALE 1933 

1 230 

— The plaintiff, Iiaviug mentioned one 
ground of exemption in the liiaintls not deba- 
rred from taking another and inconsistent 
ground to get over the bar of limitation But 


C lie. (I908)0r. 7, f. 6(6Wd) 

( 2 ) (i rounds of exeiiiptloii from limilallon 

law— (CV)?/L7) 

where no ground of exemption from the Law 
of Limitation is .stated in the plaint, acknow^- 
iedgraent as a ground of exemption cannot 
be allowed to be set up in a|)peaL A I E 1922 
Lah 39=3 Lah 233 = 4 Lah L J 190=69 I C 4 1 9. 

—Where plaint shows how plain tiirB claim 
is witliin limitation, ydaintiff ought not to be 
debarred from taking another and even an 
inconsistent ground to get over the bar of 
limitation. A I E 1921 Nag 1=17 N L E 209= 

65 I C 279. 

— Eule G sliould be construed liberally 
and reasonably. Wliere exemption from limi- 
tation is not stated in the plaint the Court 
should allow the inclusion of that ground. 
Where the point is expressed in the plaint r. 
G is satisfied but in such a case plaintiff’ may 
try to get over the bar of limitation by 
putting forth another ground if he believes 
the latter to be true 3 Lah L J 22 = 60 I C 

772. 

—Where the plaintiff mentions one ground 
of exemption in the plaint there is no bar to 
take another and an dneonsistent ground to 
avoid limitation and the acknowledgment 
made in the written statement in a previous 
case can be relied on, A I E 1922 Lah 230 = 
2 Lah 13 = 3 Lah L J 22=63 F L:R 1921 = 60 

IC 772. 

—Where the plaint is rejected by trial 
Court for want of Court- fee and the Appe- 
llate Court reverses the order, it may yet 
reject the plaint on another ground. A 1 R 

■ 1923 Nag 30 = 69 I C 521. 


C. P. C (1908) Or. 7, f, 7 
dE/jnopsu. 

( 1 ) Alternative relief. 

( 2 ) General or other relief. 

( 3 ) Belief not founded on pIoarling.s, 

C I ) Altefuafive relief 

— The discretion under 0. TII, r. 7 and 
0 XLI, r 33, covers the granting of a declai’a- 
tory decree in a suit for possession where 
alternate relief is claimed therein. A I R 1923. 

■ , Lah 422=85 I C 95. 

—Suit for sp. performance clismi.^sod— 
Decree for refund of earnest immey cons- 
patent to give. See 17 C W N ICO = 151 C 268. 

( 2 ) General or other relief. 

■ —The meaning is clear. I f tlie facts .BtatecI 
in the plaint entitle the plaintiff to a parti- 
cuhir relief he -is entitled to be given it 'eveii 
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C i>. C '(I9l8) 0r. 7, r. 7 

( 2 ) 6eiieMl or other relief— 

tliougls ho may a oi have asked for it specilically 
provided tlie Court ihioks it just to do so, 

( !>.ose A J C ) ( 1932 ). A I E 1932 N 23 (2()) 
r 27 N U II :127 r 137 I 0 33 = 1 E 1932 K 53 
“ A L R i932N70. 

— A Court can grant general or other relief 
to the same extent as if it had been asked for. 
A T R 1930 Pat 71 = 10 P L T GBO r Ind Eiil 
( 1930 ) Pat 4 = 120 I C 292. 

— General of specific relief not prayed for 
— Court may grant such relief if facts in 
plaint cover it. A I H 1923 Pat 386 r 1923 P 
If C G 153 = 5 P L T 330 = 76 I C 940. 


C P C. ( 1908 ) Or. 7, f. 7 ( CoM ) 
i ( 3 ) Relief not finiHdeil m pleadings 

— Where in a suit for possesshm the plai- 
, iitilf omits to state his elaiin for mesne, pro- 
fits, the Court’s order appointing recei^er to 
safeguard the mesne protits is not justified, 
[■■■■ ■ A LR 1933 S. 378. 

! — Where in suit by non proprietor ft>r 

' declaring him owner of site, ownership was 
i not proved the (’ourt could not grant a 
, decree in the absence of a prayer that !m 
i was the proprietor and that he could build a 
i house on it and could not be ousted from 
it. A I E lti29 bah 126ri0 l.ah L J 513r 
I .. ' 112 1C 485 


— A prayer for general relied’ i.s unneccs- i 
sary All that is necessary is that the necessary | 
foundation of facts must be laid in the plaint. | 

A i E 1923 Pat 38ti r ( 1923 ) Pat 153 = 5 P 
L T 330 = 76 i C 940. 

—Where the plaint sets out facts in issue ,, 
that are material, the plaintilf is entitled to j 
relief which those facts will sustain under the ! 
general prayer but he cannot desert specific ; 
relief prayed and under the general prayer , 
ask specific relief of another- description ; 
unless the facts and circumstances mentioned : 
in the plaint will consistently with the rules ; 
of the Court, maintain that relief. A 1 E 1924 i 
Lah 324 = 69 ! C 501, See also 43 C 743 r 22 
G L J 419 = 20 C W IST 446 = 32 I C 437. 

— The general or ‘ other I'elief ’ which can 
always be given by the Court should not be 
inconsistent with the relief claimed in the 
plaint. The granting of interest not specifically 
asked for in a suit for money, cannot be 
regarded as an inconsistent relief and there- 
fore a Court has discretion to award interest 
sebsequent to the institution of the suit. A 
I R 1921 Lah 125 = 2 Lah 256 = 1(»7 F L E 
1921 = 64 I C 896, 

— Court has power to grant reliefs not 
prayed for in the plaint provided i here are 
material allegations- in the plaint on which | 
such reliefs can be based. A 1 R 1921 Pat 14 i 
= 6 PatL J 19Ur2PL T 325 = (1921) Pat ■ 
235 r 60 I C 980. 

— Declaration of rigid can be given though 
not specifically asked for. 22 C L J 419 r 43 
Cal. 743 r 20 C W N 446 = 32 I C 437. 

—Prayer for possession, whether includes 
prayer for sale in a suit by a simple mort- 
gagee. 25 I C I. 

—Prayer for general covers only relief out 
of the same cause of action and not out of a 
different cause of action. See 13 I C 650. 

—On a prayer by plaintiff for such general 
relief as the Court might grant if prayer for 
]iossession is refused, the Court can grant the 
plaintiff a declaration of his title 1 hough he 
fails to obtain the specific relief prayed for, 

4 Uh I J 393* 


— Ivolief not cla.inied in plaint caniioi be 
granted. 2 Pat L J 6LSr43 I C 463 

— Relief in exiaiss of plemiing sbtnild not 
be granted. 2 Tat L J 698. 

— I’be rule that the Court will grant only 
such relief as the pHV. i.s entitled to upon 
the case made by his pleuding.s is strictly 
enforced when the plff relie.s on fraud. 2U 
i -C W . N 63B-351 G 284. 

; — Specific performance— denial of decree 

for alternative red ief of return of deposit: — 

I . .17 C W N1II, 

i — Btit where facts pleaded and found pro- 

ved show that the ])laintiff is entitled to a 
I particular relief the Court can grant him such 
relief though it has not lieen specifically 
: pleaded. A I. R 1939 Kag 92=26 N L R 94=fn<l 
I R,ui (1930) Nag 17=126 I C 321. 

, —In a .suit for possession of certain pro- 
j perty the lower Court found that the pro- 
! perty was held by a Hindu wi<h.nv and irans- 
I ferred by her to the defendautH without legal 
; necessity. The Court could under G, Vll, 
j r, 7, grant a declaration that the transfer was 
i void beyond the life time of tlui widow, 

I though declaratory relief was not spcjciflcaiiv 
j asked for. A 1 R 1929 All 555=1 nd Hid n92fi) 

! All 861=118 I C 381. 

—Court can give the plaintiff a decree 
for less than he had demanded if the (k>ni‘r 
finds him entitled to less rcli(‘f. A I, B 192:L 
Sind 5=(P. B.) 10 H L R 112=71 I C 161: ' 
—Claim for po.ssession by pariiiiom bnt 
properly found impartible. A dccrecj for joird 
possession should be given and the suil must 
not be dismissed although plainliff may not 
have expresvsly asked for a dedarsitorv dVm-m* 

A I K 1921 Ail 106 r 43 A 318ri9 A*"!, d 6l' = 

60 1 c mi 

• —Plff. suing for parliiiun of cerlain pro- 
perty and asking to be put in pos.seHs.Hvn 
thereof can be given decree? for ejecduienl 
if the in effect asks for lliat relief and 
the deft had not been iakori by snrpri^-e 
.13 S L 3{ 159=53 I C 721* 
— Claim for larger ndief— Plff, enlifl(‘d 
to decree for smaller fowliith be w.is 
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C P. C (1908) Dr. 7, r. 7 ( (Jone.U) 

( 3 ) Eellef not fouiideil on pfeacliiiifs— f ihmchl) 

found- entitled— Decree for joint posseBsion 
In suit for ejectment can be pasneci 44 I C §57. 


C. P. C. (IMS) Dr„ 7, r 1 

^ — Plaintiff claiming pro|:eriy by owner- 
ship as successor to a person in the mahantBhlp 
of a temple and in his reply to the defen- 
dants written statement pleading that he is 
entitled, even if not the owmer, to the mana- 
gement of the property. The first claim can- 
not include the second and plaintiff has two 
distinct claims, founded on separate and dis 
tinct grounds and the case falls under 0. VII, 
r. 8. A I B 1929 Nag 347=Ind Eul (1930) Nag 
36= 120 1 C 404. See also 24 OWN 146 = 30 
C L J 428=54 I C 700. 


C. P.C. (IMS) Of. 7, r.9. 

Scope of the Rule. 

—There is a distinction ' between docu- 
ments sued upon and documents relied upon 
by plff.^ Under 0, U, B 15, C P C a deft, is 
not entitled as of right to have inspection of 
the documents relied upon by before 
filing his written statement. 24 C W N 302 = 

56 IC 457. 

— A suit is iiiHiitiited when the jdaiut is 
filed and not when it is ordered to be regi- 
stered. 34 C L J 465 = 66 1 C 923. 


C. P. C4iM8) Dr. 7 f. 10 

SijiwpBh, 

{ 1 ) Scope of the rule, 

( 2 ) Apiml, revision or reviw. 

( 3 ) At any stage of the suit. 

{ 4 ) Coiirt*fee, 

( 5-6 ) Effect of return of plaint. 

{ 7 ) Erroneous Valuation of suit. 

( 8-9 ) Limitation. 

(Itl) Technical defects. 

(11) Want of Jurisdiction. 

(12) Wrong prosentation and representa- 
tion of plaint. 

( I ) Scope of Itie wie. 

—0. VII r.lO had not been overridden in 
iho Punjab. AIR 1928 Lah 484=1 10 i C 293. 

— By virtue of s 107, O VIL r 10 applies 
to appeals, A I R 1923 Nag 310 = 8 N L J 63= 

74 I C 93. 

=(!. ii. (’i) 13-4 


C. P. C, {I908) 0r. 7, r. l0(CoK<<0 

( I ) Scope of the rule— 

— O... VI 1 r. 10 ■ does not apply to order 
returning plaint under B 27 of the Pro. Sm. 

0, C. Act. I8 CW N380. 

—Provisions of 0, 7 r. 10 are mandatory— 
the Court must return the plaint even though 
plaintiff may not, have asked for the same. 10 
. L W 525=53 I C 308=1920 M W' N 163. 

—0 7, R 10 C. P. Code empowers a Court 
to return a plaint for presentation as^an 
application in the Court having Jurisdiction 
to accept it as an application. 6 O L J 640 = 

,54 I C 364.. 

—0 7 r, 10 being applicable only to suit 
which as originally framed was ^wrongly 
instituted, does not apply when it is found 
on evidence or admissions of parties that 
the relief to which plaintilf is really entitled 
is different from the one claimed in the suit. 
In the latter case the Court cannot decline 
jurisdiction but must proceed with the case 
to its ffnish after amendment of pleadings or 
otherwise. A.L R I933.S 274, 

—The rule applies only when it is found 
that the suit as originally framed was 
wrongly instituted. 135 I C 257 = 1 R 1932 
B 17 = A I R 1932 B 67 (68-9) = A L R 1932 S 

293, 

— O. A^II E. 10 applies where suit as 
ordinarily framed is wrongly instituted in 
that Court but does not apply when it is 
found at the trial whether as the result of 
admissions made by the parties or evidence 
led by them, that the relief which the plaintiff 
is really entitled to is different from that 
claimed in the suit and that that relief is not 
cognizable by that Court. In the latter case 
the Coirrt cannot decline jurisdiction but 
: should |)roceed with the trial or pass sucli 
decree as the circumstances permit. It may 
' in certain fit cases grant permission for the 
! withdrawal of the suit with liberty to file a 
fresh-suit. A I E 1930 Sind 252 = 25: S LB 
■ ■ , 63 = 1301, C SSI. 

I —Where a Court originally had jurisdic- 
' liori to try the suit but discovers at the time 
' of passing a decree that it is incompetent to 
; pass the decree because of the pecuniary 
i valuation O. VI J, r. 10 does not apply, A I E 
I . 1928Lah484=lI0!C29L 

— The rule applies when the suit as ori- 
' ginaily framed was Tvroiigly instituted. The 
abaadornnent of a ciaira life cannot 

; be giv'cn rotrospeciive effect so as to vitiate 
the institution of the suit. 54 I C 655. 

; —Where some catfses of aetjon are within 
atul some ontwideth<i jurisdietiori of a Court 
: iiic Court should retain the plaint, strike out 
I that part wdiich is beyond its Juriadiclion 
I and try the case. For the struck out part, the 
i 'plaintiff may tile another suit in proper Court 
The Court cannot proceed on a ceriitied copy 
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C. P. C. (H08) Of. 7, r. I0 { Cowid ) 

( 1) Scope of the rule — 

of tlie plaint for trial of causes of action with 
in jurisdiction. AIR 1926 Bom 283=28 Bom 
li B 521 = 94 I G 783. 

— Where some reliefs are within and some 
outside the jurisdiction of a court the Court 
should not return the phiirit for presentation 
to proper Court but the Coiirl should proceed 
with that pari of the case which is in its 
jurisdiction. 40 h J 374 = 41 I C 125. 

— Return of plaint ordered, plaintiff wil- 
ling to drop part of his claim to bring his 
case within tiie Court's pecuniary jurisdiction 

— Court can admit the plaint as amended. A 
I R 1926 IMad 133 = 22 B W 582 = (1925) M j 
W N 8(14 = 92 ! C 800 

—Suit under s. 92, included claim for pos- 
session— Court should not return plaint alto- 
gether. The Court may allow plaintiffs to 
amend the plaint by strikitig off the claim for 
possession or may dismiss the claim with re- 
gard to that particular relief in its judgment. 
AIR 1925 All ()83 = 47 A 770 = 23 A L J 661 
r 3. R 6 A 352 Civ = 89 I C 40 

— Out of two claims, one which is out of 
jurisdiction shall be regarded as a separate 
claim. A I R 1921 All 193 = 19 A L J 822 = 

^4 i C 688. 

—The jurisdiction in a particular case is 
determined by the nature of the claim as bro- 
ught. A I R Kag 221 = 107 I C 671 (2) 

— The subject matter of the suit or appli- 
cation must be determined by looking into 
the applic!ition itself or the plaint of the suit 
itself. AIR 1927 Cal 711 = 460 L J 46 = 

104 I C 349. 

— When the plaint is not mala fide it will 
determine jurisdiction although it may be 
mistaken. AIR 1926 All 747 = 96 1 C 787. 

—Court for determining jurisdiction can- 
not decide material issue in the case. Where 
the defendant puts in an objection that the 
plaintiffs claim is purposely over valued by 
including in it an item without any title to it 
the Court cannot decide the issue to deter- 
mine its jurisdiction AIR 1026 Mad 339 = 

91 I C 737. 

— In case of transfer of parties raising 
valuation of object matter of suit beyond the 
Court's jurisdiction the Court should add 
parties and return the plaint for presentation 
to proper Court AIR 1926 Pot. 28=90 I C 82- 

—There is nothing in the C P Code to pre- 
vent a Courb. from awarding udecree in excess 
of its pecuniary jurisdiction. 40 Mad 1=32 M 
L J 221 = 5 L W 580 = ( 1917 )M W N 367 = 

39 I C 439. 


C lb C. ( 1908) Or 7, r. 10 ( Con/d ). 

( 1 ) Scope of tlie mie ■—( ConcldJ 

though the sii])ject-matter and the parties to 
the suits are identical. AIR 1929 P C 103 = 
Ind Eul (1929) P C 129 = 56 C 1048 = 56 1 A 
128 = (1929) A L J 254 = 33 OWN 485 = 291 
M L W 682 = 56 M L J 614 = 60 W N 473 = 
49 C L J 462 = 31 Bom L 11 741 = (1929) M 
WN 546 PC) = 115 I C 711. 

— Where a J udge can try a case under the 
ordinary procedure the mere fact that ho 
tries it under a special procedure is no ground 
for dismissing that suit The pro|.)er proce- 
dure is a remand. A I R 1927 Lah 174=8 L;ih 
I 156=9 Lah L J 57=28 P L E 539 = 99 I C 648* 

I — Plaint cannot be returned for amend- 

ment. After retaining it on the Court file the 
plaintiff must if necessary be ordered to 
amend it within a certain time, A I II 1921 
Sind 166=17 S L R 223 = 85 I C 893. 

— Vakalainama must In all cases lie retur- 
ned along with plaint. A 1 R 1923 Nag 182 = 
19 N L R 36=6 N L J 100 = 71! C 436. 

—Where Judge holds a case set out in the 
plaint to be untrue in fact. He ought to dis- 
miss the suit on the merits and not return the 
plaint under 0. VII, r. 10. If he returns the 
plaint, he fails to exercise jurisdiction vested 
in him by law and the order is open to revi- 
sion. AIR 1926 All 58 = 48 A 168=24 A L J 

a3 = MI.Cl53. 

( 2 ) Appeal, revision or review. 

— An appeal against aji order wrongly re- 
turning the plaint to be presented to the pro- 
per Court is tenable even thoiigh the plain- 
tiff has submitted to the jurisdiction of the 
other Court. A plaintiff with a good ease 
should not by an erroneous decision of a 
Court be made to face alternatives acceptance 
of either of which may preclude him from 
obtaining investigation of hi.s claim A I R 
1930 Nag 207 = 13 N I. J 4 = Ind Rui (1933) 
Nag. 124=121 I C 668, 

—An appeal is provided under 0. XLIII, 
r. 1. Cl. (a) on an (irder returning plaint under 
0. VII, r. 10. The order by the Appellate 
Court becomes final under si 104, ci ( 2 ) and 
B. 105 does not preclude the aggrieved party 
from disputing the correctness of the remand 
order in second appeal if he is otherwise en- 
titled to do so. AIR 1926 Mar! 900 = 51 M L 
J 119 = 24 L W 630 = ( 1926 ) M W N 613 = 97 

I C 790. 

—But whore a plaint is returned by a 
Civil Court after it had })Oon returned by a 
Small Causes Court the ortler of the Civil 
j Court does not come under O. VII r. 10 and 
i no appetil lies on it. AIR 1926 Cal 83 = 85 I 



C 1002. 

— ^Where an Appilale Court dismisses an 
appeal when it is tho only coarse open to it, 
it cannot he said that it has failed to exercise 


— Suit instituted in Court without jurisdi- 
ction A second suit in a Court of proper 
jurisdiction. The second suit cannot foe re- 
garded a& a continuation of the first, even 
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c r. c.(ifM) cif 7„ r. li r ijonki j. 

( I ) Appeal rcfisiaii Of refiew— (Cow//r) 

its iiiriHdidi*m A I l{ 11151) Omlh 2 r 4 laick 
667'= 7 ri W N 575 = IihI Eul (ItMl) Oudli 471 

= MS 1 C 807. 

- All appeai presi.jjitoil to ili« lli^djfc Court 
wrongly wiihout any excuse, Bhoiild he 
clkniWHcd, a.H the Hig!« Court will in Hiieh 
cases refuse ir> reinrn the ino-rnoraiHluni of 
appeal. A I' E 1025 Cal 555 = 80 I C 858. 

— 1’hougii an order roturtung a plaint for 
presentation to the proper Court is appea^ 
lablc a secoud appeal is not competent from 
such a ease A I R llfR 1 4 ah 294 r 52 P h R 
362 = Iml Rnl ( PJ31 ) Lah 9P7 =0410 203. 

— Where on appeal from an order retur- 
ning <a plaint to he piMsscnted \<i the proper 
Court, an urdio* is passed remanding the case 
to the trial Court no further appeal there 
from lies. Nor is it lahlc to revision lad 
Rul (1930) All 725 = 125 I C 581. 


C. Ih C. r 1908 j Or 7, r, m (Oantd) 

( 3 ) “At any stage of the suit ’5, 

-“Court cati i%aise to ieiTi torial 

jurisdiction mm motu and retiiim plaint for 
proBentatiori to' proper court at, any stage ' of 
the suit. . S3 I C 331. 

—But where i»arties went to trial on the 
merits and after evidence had heen recorded 
and f.he ease argued the issue as to waitt of 
jurisdiction was raised hy the Sub- Judge sko 
fnoHt. Ipdd, in revision the order of the Court 
retiiriiing the plaint was not justitied and 
that the same should be set aside. Ind Rul 
(1931) Lah 431 = 32 F L H 737=131 'i C 303 (2) 

—Where a plaint is returned after trial to 
be presented to proper court, the lalter Court 
shuold not remand the ease for retrial but 
should decide it on merits. A W N 1882, 45. 

ButHee(19l6)32 T C 7.59=1915 M WN 78C 

( 4 ) Court-fee. 


—A second appeal does not Ho from an 
order roturining a plaint A 1 R 1926 Lah 
1.41 = 89 1 C 384.^06 to. t,he same effect 21 M 
234; and 3 A 855. 

—A Bocond aprioal does not lie from an 
order passed under O VJi r. 10 ordering 
return of plaint for presentation to the 
profKir Court under 0. X.LH1, r. 1 (a) AIR 
1925 Bom 431 (l) = 27 Bom h li 635 r 88 

;IC 753., 

— "High Court can revise the order direc- 
ting the plaint to l>8 retorned for presenta- 
tion to proper <k)uri A I R 1939 AH 158‘ 

C 1929 j A L J 1157 = IikI Rul (1930) Ail 526 
= 124 I C 478. see also. A I E 1925 Lah 479 
= 7 Lah J 285 = 26 P L R 584 = 90 I C $03. 

—Order retarning piaini— High Court 
refusing revision -Lower Appellate Court 
in appeal sotting aside trial Court’s order 
leturuing plaint— Plaintiff could not be 
restored to his -prior pcKsition as further 
iuterforence was not desirable— -The trial 
Court’s order should be confirmed ATE 1923 
Oudh 38 (2) = 79 I C 237. 

It is within the power of the High 
Court to decide question ot jurisdiction 
necessary for the just trial of the suit A 1 R 
1922 Pat 368 = 2 P L T 739 = $4 I C 496. 

— An application for leave to sue in forma 
pauperis is not a plaint and as such an order 
returning such application for presentation 
to proper court is without jurisdiction and 
can be interfered within revision. 52 I C 688. 

—Court ordering a return of plaint for 
presentatiori to proper C*>urt on pavment of 
additional Court-fee canitoi review ’its orch r 
and extend time proviouHly fixed for pay- 
merii ni Court- fee. A 1 R 1926 Mad 133 ( 2 ) 
= 22 L W 582 = {1925} iM W H 804= 92 ! C 800. 


—Where a plaint is returned for presen- 
tation to the pnrper Court the plaintiff can 
pay the deficient Court-fees in the Court 
having Jurisdiction to hear the case by taking 
advantage of previously paid Court- fees A I 
R 1927 Bom 257=51 B 236= 29 Bom L ll 280= 

101 I C 343. 

—A Court should on plaintiff No Fs 
refusal to pay Court-fee though for a claim 
exceeding its jurisdiction reject the plaint. If 
plaintiff pays the requisite Court-fees the 
plaint should be returned for presentation to 
proper Court. A I E 1924 iVIad 646=J6 M L J 
345=34 M L T 92={1924) d W N 338 = 77 j C 

' 781. 

—On return of plaint credit should be 
given to the old stamp. 35 Mad 567=21 M L J 
533=10 T C 201=10 B1 L T 29 ( F B.) 

( 5-6 ) Effect of return of plaint 

—Return of plaint terminates proceedintr 

x>i • 4 - ■ L ■ A'p ■ 35 1C 59?. 

-Fiamt returned for presentai ion fo pro- 
per Court Xhe suit is said to bo mstilutcd 
on date of such pre.sentation and the suit thus 
presented cannot be said to be in continua-. 
tion of the suit filed in a Court without 
jurisdiction. A I R 1928 Bora 421=30 Bom t! 

B 970=52 .B f 48=1 1 3 ! .C 5 f | 

—Plaint returned and presented in prf>per 
Court buii must be taken to be instituted 
oil date of such representation Court fee 
on such plaint should be levialdo under 
the law which wm in foivc at the time wlmn 
, the plaint was re -presented. If the Act is 
amended in the meantime increasirn^ the- 
payable there under the Tihiln'-, 
wif should be credited with the ori«dnaliv 
: Court-..fe€-paid. A I R 1926 CM 355=30 CW^ 

90=9110 862, 
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C. P. C. (1908) Or. 7, f. 10 (Co««d) 

( 6 ) Effect of return of plaint— (ConeWj 

—Where plaint is returned for presen- 
tation to proper Court, the suit is to be con- 
sidered as instituted on the date of such pre- 
sentation and the plainiiif should amend the 
plaint so as to include all iatermediate traus- 
ctions between the date of first presentaiion 
and the date of presentation to competent 
Court 15 C li J 241=U I C m, 

—Where the Court erroneously returns a 
plaint on the ground that the plaintiif has 
not furnished a list of the documents he pro- 
poses to rely upon and the plaint is accor- 
dingly represented, the suit should be deemed 
to have been constituted on the date of first 
presentation. A I B 1930 Lah 480 = Iiid Bui 
(1930) Lah BGOrl22 I C 488 

A plaint returned for presentation to 
the proper Court if again returned on account 
of wrongful valuation by the latter Court to 
the Court which first returned it cannot be 
said to have been filed on the later date of 
presentation, to the Court first returning it. 
A I R 1929 Lah 409r30 P L E 300=11 Lah L 

J 251=Iud Bill (1929) Lab 493=116 1 C 117. 

—The presentation of a plaint in another 
Court, after its return by the Court to which 
it is first presented by mistake j.s a continua- 
tion of the original suit and therefore a freslt 
vakalatnama in ae other Court is not neces- 
sm*y. AIR 1923 Nag 182=19 N L B 30=6 N 
LJ100r7l IC 436. 

— Where a plaint is returned for presenta- 
tion to proper Court, it can after auiciidment 
be represented to the same Court. A I B 1931 
Mild 8=32 M L W 694=59 M L J 05a=Ind Rul 
(1931) Mad 254=129 I C 254. 

—Presentation to competent Court— .Effe- 
ct— New suit whether continuation of old 
suit. See 24 I C 232. 

—Plaint presented on objection by defen- 
dant plaintiff amending valuation of plaint 
and plaint was then returned to plaintiff for 
presentation to proper Court. Tlie plaintiff 
was not acting as agent of the Court for pur- 
poses of 3. 34. of the Punjab Courts Act, A I 
R 1928 Lah 484=1 (0 I C 293 

( 7 ) Erroneous Valuation of suit 

—Suit for partition. In preliminary de- 
erae at the time of final decree it is found 
that the suit is under-valued, Court cannot 
if the value of the property exceeds the 
pecuniary limits of the Court, declaro pre- 
liminary decree a nulity and return, the pla- 
int for presentation to competent Court. A I 
n 1930 Cal 147 {!)= Ind Bui (1930^ Cal 488 = 

125 1C 104 



C.P.C (I908)0r.7,r. 

. ■ { 8-9 ) Lifflitatioa , , 

— Where a plaint is returned the time to 
be excluded under s. 14, Limitation Act, is 
the period from the date of presentation to 
the date of return of the plaint. AIR 1920 
Mad 178 = 22 L W 810 = 92 ! C 373 But see 
(1893) 3 ML J 190. 

—Plaint returned for presentation to pro- 
per Court plaintiif appealmg— He can still 
present the plaint to the proper Court subject 
to limitation. AIR 1925 Bom 418 =: 27 Bom 
L R 652=89 I C 08. 

— Presentation of, to wrong Court — Suit 
barred on day of presentation — Return for 
presentation to the right Court — Limitation 
—See 10 M L T 254= 21 M L J 1000=2 M W N 

1911, 221. 

( 10 ) Teclmical defects. 

—Court cannofc return a plaint on the 
ground that the plaintiif has not mentioned 
therein the list of the documents on which 
he relies. The only elfect of a person not 
furnishing the list of documents on which he 
relies is that, unless the Court permits him to 
do so he is not entitled to produce them at a 
later stage. AIR 1930 Lah 480=Ind Biil(1930) 
Lah 360 = 122 ! C 488. 

—Failure to adopt proper procedure, such 
as could have given the Court the jurisdiction 
entails the dismissal of the suit, AIR 1922 
Bom 152 = 40 B 229 = 23 Bom L E 1086 = 64 I 

C 919. 

(11) Want of iurisdictlon. 

—Where there is want of jurisdictioji the 
proper procedure is to return the plaint A f. 
R 1931 All 604 = lad Rul (1931) All 651 = I3J 

. , iC4il. 

— When the Court linds that on correct 
valuation, the plaint m not cognisable by it, 
the proper thing is to return the ploint so 
that it may be presented to the Court having 
jurisdiction. 51 Bom 236; 8 M 62; 8 B 313; 7 M 
171 relied on 7 B 487 not followed A I R 
1931 Mad 67 = Ind Rul (1931) Mad 340 =6! M 
LJ 43 = 129 1 C 816. 

—Where a court finds that it has no 
jurisdiction to try a suit, it should at onc;e 
return it for presentation to the proper court 
It has no power to call on plaintiif to pay 
deficient court-fee and to reject it on default 
of payment. A L E 1931 N 359. 

— Court finds that on correct valuation of 
plaint, suit is beyond its jurisdiction— Plaint 
shouM be returned for presentation to proper 
Court— Latter Court can consider whether 
proper Court-feCvS have been paid and proceed 
as per law— Former Court has no such power. 
A I R 1931 Mad 07 = Ind Rul (1931) Mad 340 

=l2fIC8i6. 
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C, P. C. 1 IW8 ) Of. 7, r. 10 Cofihl) I 

( II ) Waiil of iiirisdiction- | 

— should at bo rcif»rnod wlmre | 
Coui’t cliKC<norH thai ilits vuluatiors is IntyrHid ! 
its juriscliirtiiHs A I It IbHI MjwI Oil = 51) M L 
J 81)11= ( !l)5y ) Al W N 050 = :i:i h W 08 = 
hu\ Hill 1 1051 ) Mad 281) = !2f I C M, : 

—When a suit is iintitnbid hi a lAiurt ; 
wliicli lias no juriKdioiiiin to ir,y it, then the '■ 
Court must return the plsynt to the piaintH! ; 
for iireseniation to the Court havini^ jurisdio j 
tiou. Thu <Iate of instiiuilon of the suit is the I 
date on which the plaint is preseiiied to a 
Court having jurisdiction to try the sanie. A 
r ll !l)50 Lah 51»4 r Ind Hul (!h5<)) i.ab 858= 

127 I C 708. 

— Where on re*vaiuation. (’oiiri tifids tltai | 
the suit is beyond its jurisdiction it nan oidy ; 
order the plaiiit to be presented t<» the prt»per | 
Court. It cannot reject the plaint for faiiuro i 
to pay additJou il Court-fee. AIR 11)50 Mad ' 
51)0 = 51 M L W 851 = 58 M L J fjfdrind Hu! ! 

(11150) Mail 85! = IM I C HI. | 

— A, Court not liavitsg jurisdiction to t?’y 
a suit ran neither transfer its jurisdiction | 
temporarily to an arbitrator tsur st^nnl the suit ■ 
to the District 5 udge for tnuiafer to the pro- 
per Court, d'he otdy course for the Court is 
k> return the plaint f«ir pnsKeniJiiion to the | 
proper Court, 'rhe only exception to the rule ! 
is where a preliminary decree) for accounts 
has bees! passetl by a Court not having juris ; 
diction to pa.ss a final decree on the exami- i 
nation of account.^. Where, on referen byce 
Court, an award was passtKl, it could not be 
said U) be a preliminary <tecree. A i R 11)50 
Lah 105 rlud Rul {Vm) Ijah I C SU. 

— Suit of a small <iause nature. Small 
Cause Judge tinding tint there was partner- 
ship and dismissing the suit, dim suit is ! 
rightly dismissed and the Judge^ need not : 
have returned plaiiit for pre.seotation to pro- I 
per Court A I. R 1921) All 907=1 nd Rail (1929) 
All 907 = 118 I C 667. ! 

---Suit for remliiion nf accounts-Prclimi- 
nary decree i>y High (>ourt in second appeal. 
Suit remanded to trial Court for furthe.r pro- 
ceedings. On receipt of Commissioner’s Re- 
port the trial Court thinking it possible that 
the pecuniary value of the case may ho out- 
side its jurisdiction and returning plaint to 
plaintiff for being presented to proper Court. , 
The trial Court could not act umau* <). Vi I, 
r. 10, as it had come to no definite linding 
that it had no jurisdiction to de<al with the . 
suit. There was also no question of any with- i 
drawal of the first suit or fresh institution ! 
thereof. The pbuutiff having obtained a pre- 
liminary decree, it cannot be believed that he 
contemplated foregoing the fruits of tba.t de- 
cree and instituting the suit afrcvsh A 1 R 
1029 Lah 248 r I ml' Hul (1929) 1/ah (HI = 117 . 

I C Ml ‘ 


C. lb C (1908) Of. 7, r 10 ( Comld). 

( II ) Want of jurisdictioii— -f C’owk/J 

—Where a suit is hied in a Court without 
jurisdiction, ihat Court should return the 
plaint and not dismiss the suit. A I E 1927 
ibit 254 = 6 Pat 558 = 103 I C 43S. 

—Court; in which Hie suit is inslituted 
cannot return the plaint for presentaiion lo 
the proper Court on the ground that it would 
)Hi more advantageous to the defendant to 
liave the suit tried in that Court, The 
plaint can be returned only on the ground 
of want of jurisdiction. A I R 1927 Cai 87 = 

. 97 I C 979, 

--■Suit presented — (k)urt having no juris- 
dicti«m should not dismiss it but return it 
for proper presentalion. A 1 R, 1926 Mad 
140 r 22 L W 522 = ( 1925 ) M W N 771 = 91 

I C 280- 

— Civil Court holding that it cannot en- 
tertain appeal and that the appeal lies in a 
li'ivenue Court. The Civil Court should nut 
dismiss the appeal, but return the memo- 
raiidum of appeal for presentation to the 
inmper Court. A 1 E 1925 Oudh 499 = 12 O L 
J 562 = 2 <> W N 499 = 89 I C 51 L 

—Where a Court finds that it has no 
jurisdiction to try a suit it cannot try it on 
merits. If a dooree b'e passed it can beset 
aside in revision. AIK 1925 Oudh 755 = 88 

ICf9L 

--Court without jurisdiction must return 
plaint and not dismiss the suit; want (ff 
jurisdiction does not entail dismissal. A 1 R 
1922 All 424 = 44 A 686 = 70 ! C 98. 

-- Suit not cognizable by Cmiri must be 
returned for presentation to proper Court 
and must not be tried on merits, 41 I C 205 

■ =27ClJ 590y 

( 12 ) Wrong presentation aiul fe-presentatioa 
of plaint 

— Aiipeal presented to a wrong Court 
should be returned for presentation topiaiper 
Court. 5 L W 264 = 38 I C 772, 

— A plaint may be retiiriied foi- proper 
presentation even at the instance of the 
plaintiff filing it in wrong Court, A I E 1929 
Pal 722 = Ind Eul ( 1929 ) Ibit 491 = 1 18 I C 
. . ' ' "139. 

— A declaratory suit to {>rove that the 
award i.s not binding on plaintiff may be 
brought in 8ub Judge’s Court also. AIR 
1922 Lah 26 = 4 Lah L J 12 = 68 I C 181, 


C. P. C. (1908) Or. 7, r. It 

Stfuupmijt. 

( 1 ) Scope of the rule. 

(a) CeueraL 
(o-e) Practice. 
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C. P. C (I90a )0r. 7, f, li (Contd) 

( 2 ) Appe.il, revision or review. 

( 3 ) Effect of order rejecting the plaint. 

( 4 ) Enlargement of time. 

(5-6) Irregularity in form of plaint. 

( 7 ) * Rejection of plaint at any stage. 

(8) Rejection of plaint in part. 

( 9 ) Return of plaint for amendment. 

(10) Suit against minor. 

(11) Suit barred by law. 

(12) “Where plaint does not disclose 
cause of action.” 

(13) “ Where the relief claimed is under- 
valued.” 

(14) “ Where plaint is written upon paper 
insufficiently stamped.’’ 

( I ) Scope of the rule. 

(a) GeneraL 

T-General:— The question of rejection of 
plaint depends not upon what is stated in the 
written statement but upon the plaint* The 
defect for rejecting the plaint should bo 
apparent on the face of it. A L R im S 202. 

— Dismissal for default cannot be set aside 
on the ground that plaint ought to have been 
rejected. A I R 1924 Pat 271 = 2 P 784 = 74 

! C 847. 

^Mere fact that Socrebiry is described in 
plaint as “a® officio Secretary of King’s 
Yunani Hospital Committee ” would not ena- 
ble plaintiff to execute against Committee 
any decree which he miglit get. A I R 1924 
Oudh 128 =: 26 0 C 333 = 80 i C 495. 

O yir r. II applies to first proceedings 
only, AIR 1930 Nag 224=26 N li R 183=lnd 
Rul (1030) Nag 257 = 124 I C 241. 

— The dismissal of the plaint for non- 
appearance of the plaintiff on the fixed day 
and the subsequent non-payment if the defi- 
ciency causes the dismissal of the plaint 
under O. VII, r. 11 and not under 0. IX, r. S, 
AIR 1929 Mad 344=Ind Rul (1929) Mad 725 

= 117 10 789. 

Per, Fawcett, J — Rll — Extends to or is 
applicable to cases where the Court has juris- 
diction to try suit even if the relief claimed 
rs undervalued AIR 1927 Bom 257 = 51 B 
236 = 29 Bom L R 280 = lOH C 343. 

—Provisions of 0. VII, r. 1 are not ex- 
haustive, plaint may be rejected under s. 151. 
AIR 1924 Oudh 413 = 11 0 L J 260 = 83 

I C 778. 

—0 VII, r 11 is only a rule or procedure 
and is only meant to secure proper Court- fees 
and stamps. AIR 1930 Cal 686 =58 C 281 = 
Ind Rul (1931) Cal 475 = 1311 C 587. 


C. P. C. (1908) Or. 7, r. 11 {C^ontd) 

( I ) Scope of the ml&—(€omd} 

( a ) Genefal— (6’o??/f0 

I _ —Non compiianne with S. 80 entails dis- 
missal of the whole suit. A 1 R 1031 Mad 175 
= 32 L W810 = 59 M L J 923 = 64 M 4l6 = 
Ind Rul {1931) Mad 264 = 129 I C 455. 

(b-c) Praclice 

—Suit nol otherwise bad and which has 
reached the stage of arguments must be 
dismissed and not rejected. AIR 1928 Oudh 
495=12 R D 332=5 OWN 927=Ind Rul (1929) 
Oudh 168 = 114 ! C 510. 

—Where memorandum is not stamped 
Court should fix time within which the requi- 
site stamp must },>e supplied 40 Mad 687 = 38 
I G 617 = 31 M L J 25f. 

—No order for additional Court-fee can be 
issued after the suit is dismissed. A I R 1925 
Lah 326 (1; = 7 Lah Jj J 18 = 85 I C 256. 

It is not absolutely necessary to draw 
up a decree in order rejecting a plaint. A I li 

1929 Lah 83 = 108 i C 597. 
( 2 ) Appeal revision or review. 

An order rejecting a plaint for non- 
payment of extra Court- fee is a decree under 
s. 2 and appealable as such, and no revision 
lies against such an order. 265 P L R 1914-80 

, P R 1914=167 P W R 1914=25 I C 555. 

^ —Power of appelliiie Court is co-oxferjsivcs 
with trial Court A T R 1924 Nag 80 = 59 1 C 

554. 

—Where the Court refused to strike off 
plaint oil the ground that plaintiff has not sot 
the particulars of fraud, the order is m t 
appealable. A I E 1031 Lah 77=31 P L R 946 

=S3iiCI29. 

An order passed in appeal on rejection 
of a plaint that no apiieal lies is also a decree 
and IS, therefore, subject to second appeal and 
not revision A I R 1929 Cal 226=49 C L J 81 
^ =aid Rul (1929) Cal 368=115 I C 358 

—High Court cannot call for revision of a 
plaint which IS rejected for there is no scepe 

A I R 1330 Pat 277 = 
11 P L r 172=Iiid Rul (19.%) Pat 184=122 I C 

' ' ' ' ' ' " ' '''152 

—There is revlHion from an order wronol v 
diaimssing a suit a.s time-birred. AIR l 9 os 
Lah 274=lnd Rul (1929) Lah 421=||5 I C 75*7, 

—According to practice in Madras Hir.h 
Court, order holding that certain Court-fee 
IS payable is revisable. AIR 1925 Mad 799 - 
48 M L J 5I4=(1925) M W V I0te87 I C 25", 

I rejecting an appeal from an 

order disallowing the plaintiff to sue a.s a 
pauper and requiring the Court-fees to be 
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C. f. C (ItiS) Of. 7, r. II ((Umii!) j 

{ I ) Appeal revisiiMi (if review—f CVme5/) 

paid on a lIxtH'l iliiki h subject io rcvistoual | 
proceetli!i|/s only. A I. K 11120 Lab 125 r 112 | 

I C 490. I 

order refiiHing poiiidssion to sue in I 
forma pauperin duen iu>i mme under 0. Vfl, | 
r, 11 arui, therefore, it being neither a deeree, i 
nor a <ieciHiorn nor a judgment in Hu!>ject I 
only to revinionai prouHuiingn. A I K 1928 i 
Nag 24=1.0 N h .1 I77=l§5 I C 10. ! 

—Order rejecting plaint for nun ■pa.yrncuit ’’ 
of fee cannot be reHtoretl if nignml l,)y O’uuri, : 
but in subject to review. A I E 1928* l-^ii 854 ^ 
=2 Fat 504=4 Fat h 1' 261=71 I C 629. : 

( 3 ) liCfect of order reiectiiig the plaint./ 

— Where an order is iojI !M;aliy an order 
of dismissal Eir default but one rejecting Ihe 
plaint forimn payment ofdeiicieni Crmri-fee, 
a Hticoud Hidi is not barrotl under U. IX, r. 9. 

Inil Ell! (1981) Fat :b4f = 111 i C 449 (I). 

—Order rejcmtiug a piaiul i.s res- judicata 
ami bars a seciomi Kuit. (1920) U W N 615 = 

12 I. W 457. 

( 4 ) Enlargement of time. 

—Court Inw power to exleml period fixed 
for imyiiieni of dcfiril Court lee uiiilcr C. 7, 
E II {if. 51 i C 154. 

— fimullicieiit stamp on— Power to extemi 
tirr.e ej'poHf /ficlo— li ffid Can 424 = 14 C A’ 

N mi = 11 C I J 61. 

— Court can extend tliiic For mymnni of 
delicidnt fJoiirt fet*s. A I E 1921* Nag 812 = 91 

IC44„ 

— 'Rule rmiiyrine the Court to fix a time 
for paymeiif of Ihe deticieni Court- fees is 
mandatory l#ut the Court may not further 
extend the time; deficient Coiirt»fe(i.H paid 
after ilie lixed date entailH the nsjeetion of a 
pbiini A I E I92S Mml 571* = n!l2i;) M W N 
811 =51 M hd 9b = 9SI C 4J9. 

(56) Irregalarif) in kiriii af suit, 

—in case of defect in veritieiilion the suit 
should uni betriecloii merits, Imt the plaintiff 
should Im* given an opportuniiy of euriiig 
tlw defeei if any. I? C W N 989 = IS I C 5S1. 

■— Wliert* a plaint is not signed by plaintiff, 
it shoulii Iw reiurned for amendinenl. but 
cannot be rejueied. 165 9 W E 191 1. 

— Hoii-joinder' - Mbs ioiniler- Whether jus- 
tides, rejection of, 112 9 i I 191 1. 

( 7 ) tejeefion of plalfil at any stage. 

— fltfjeciinn of plaini. for discovery of din 
fw't aftef juliiiismon lliernof is improper. 

If I c m. 


cd Civil DigoHl. 1911- 1984 

C. IbC. ( 1908 ) Or 7, f ItiCfmd) 

( 8 I Relection of plaint in part 

—Plaint must be rejec.tod as a whole but 
with due discretiou A 1, K 1921 B od iOO = 

■ ■ 17 S LR9 = 8§iCf5S. 

(9) Return of plaint for amendment. 

—Failure to file rejected plaint after 
amending it as ordered, comes under (). Vfl, 
r. 11 and not under 0. XVII, r. 8. A I R 1925 
Mad 1045 = 86 !C 491. 

— Court .should reject a plaint not amen- 
ded within the time fixed. 40 Mad 165 ( P i ) 

— A plaint should not be rejected for de - 
fect therein, Imt should be returned for arneri- 
dment. 1 Pat L T 188= 55 I C 445. 

( 10 ) Suit against minor. 

—Court can disinis.s the .suit filed by next 
friend of minor, if not in uAiior’a interest. 
A I E 1924 Oudh 418 = 11 0 L J 2260 = 83 I C 
778 8eo also 1 L W 875 = 25 i C 138. 

(II) Suit barred by law. 

—I f a siiii appear.s from ihe stateinent of 
the ydaint to be barred by any law, the proper 
course is to reject ihe plaint luider 0. 7, It 11 
(d) and not dismisH the suit. 21 C W N 209= 

■ 29, G L J 17=35 I €76. 

— (K 7. E. 11 (d) does not apply where 
there is no statement in the plaint which 
suggests that the ' suit is barred. 18 C W N 
^ . 1840=27 I C 232:. 

—Where the plaint discloses suit in time 
and ilHM|«esiioii of limitation lias not been 
raised in written statement and further no 
issue fnimed about it, the Court cannot dis- 
nUHs the suit by reason of bar i.f time appea- 
ring in cru.,s examination of plaintiiPs wit- 
ness. Tlie (pieHtion of amending the pkadtngM 
In in diHcretionof the Court A ii 1934 Alt 117, 

—11 may he doubted whether the Legisla- 
ture has intended that, where a plaint has 
been re jecled .mi. the ground that the claim is 
Imrred by llmitatioii, the plaintiff would be 
at liberiy to file a fresh plaint either without 
any new allegations or with new allegations 
simwing an exempiiori from the law of limi- 
tation 54 A 525 (530) = 1932 A h J 489 =I R 
1982 A :i97 = A I E 1982 A 548 = 188 I C 89f* 
= AL8 1932 4 689. 

—Tine Liiiiitation Act is absolute iu its 
terms only; the: form of the suit and ihe 
redief cMmed are the only criterion for the 
applicjibility of a particular article. In apply-, 
iiig Ihe provi.sions of ■ the fndlan ffimitatiou 
Act to the suit the plaintiffs version i.s the 
only one to be considered A 1 11 1927 Nag 10 

= 9 N I. d 198 = 229 N h R 147 = 98 1 f 2|, 
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C. P. C.Y I90S ;0r. 7, t.M (ConM) 

( !2 ) ‘‘Wfiere plaint does not disclose Cause 
of action.'’ 

—■Plaint stating no cause of action must 
be rejected. There is no need to look into 
jurisdiction then. A I B 192B Lah 290 = 75 I 

C 165. 

—Plaint showing no cause of action must 
be rejected. Trustee or mortgagor is bound 
to account to beneficiary if surplus after pay- 
ment of mortgage is left. AIR 1922 Bom 
152=46 B 229=28 Bora L R 1023=64 I C 91V. 
—Plaint for declaration of title not con- 
taining an allegation that plaintiff was in pos 
session, should be rejected. 37 I C 15. 

— If in a suit to set aside mortgage-decree 
execution of mortgage is alleged to be frau- 
dulent, fraud in conduct of the mortgage-suit 
need not be alleged AIR 1925 Mad 792=48 
M L J 351=(1925) M W N 162 = 9! I C 717. 
—In a Suit to recover bonus credited and 
partly paid to plaintiff — Cause of action 
exists in completed gift or contract, A I R 
1925 Mad 192 = 47 M L J 791 = 20 L W 910 
= ( 1925 ) M W N 279 = 87 I C 760 
— Suit for damages against Railway — 
Omission to give details is not fatal. AIR 
1929 All 697 = (1929) A L J 859 = 51 A 895 = 
Ind Rul (1929) All 943 = 119 1 C 59. 

— In money claim decree may be given 
even though cause of action arises during the 
conduct of suit. AIR 1923 Lah 590 = 6 Lah 
L J 31 = 75 I C 562. 

— Cause of action— Limitation— Claim not 
being barred by— Cause of action if includes. 

See 54 A 525. 

(13) “ Where the relief claimed is undervalued. ” 

— The power to reject a plaint arises only i 
upon it being seen that the plaint is under- 
valued. The correct valuation of the property 
in dispute is not necessary for admission of 
a plaint or memo of appeal before the plaint 
or memorandum of appeal is registered; it is 
not that the plaintiff should be called upon 
to give evidence on tlie question of valuation 
merely in order to get his document on file. 
air 1930 Cal 65 = 50 C L J 164 = 33 u W N 
952 = 57 C 587 = Ind Rul (1930) Cal 262 = 122 

I C 630. 

—Plaint aloue can be considered to value 
suits circumstances subsequently influencing 
Court's judgment are not to be taken into 
consideration. AIR 1924 Cal 969 = 40 0 L J 

150 = 79 I C 982. 

( 14 ) '‘Where plaint is written upon paper 
insufficiently stamped. 

—0, Vil. r. 11 is mandatory— Time must 
be given to pay deficient Court- fee. A IR i 
1922 Cal 506=49 C 880=27 OWN 566=38 0 L 
• .c J 74^70 1C 101, I 
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C. P. C. (1908) Of. 7 r. 11 ( Voi^id ) 

( 14 ) “Where plaint is written upen paper ^ 
insufficiently stamped.”— 

—Reasonable time must be given for 
making up deficiency. AIR 1930 Oudh 104 
=6 0 W N 1105=5 Luck 474=lncl Rul (1930) 
Oudh 228=124 I C 420. 

— Insufficiency of stamps does not entail 
the rejection of the plaint time to provide 
sufficient stamps, or for the correct valuation 
of the suit must be given. A I H .1927 Mad 
1002=54 M L J 67=105 I C 881 

— Court-foe insufficient-Time for payment 
of deficit must be allowed- AIR 1926 Cal 

504=91 1X 1488. 

— A Court is not justified in rejecting a 
plaint under O, 7, R. 11, (J. P. Code, unless 
and until it has giveii the plff. an opportunity 
to supply the dcficieiit court-fee within a 
time fixed for the purpo.se, and the latter 
has failed to comply with the order. 27 P L 
H 1917=25 P W R 1917=39 1 C 766. 

— Appellate Court memoraiulum insuffi- 
ciently stamped-mu.st fix a time. 2 A 875. 
But see 192.3 A 349=74 1 C 757=21 A L J 333 

. =4 L H A 188. 

—A plaint without aiiy stamp must be 
rejected. A I R 1930 Nag 224 =26 N L E 183 
rind Rul (1929) "^Nag 257=124 i C 241. 

— Proceedings taken on a plaint insuffi- 
ciently stamped are riot bad in law. A i R 
.. 1928 Lab 221=106 !C 817. 

—The plaint is deemed to have been 
pre.sented within the period of limitation if 
time is given by the Court to supply the 
deficient {stamps on the day fixed after limi- 
tation. A 1 E 1928 P 579=Iud Rul (1929) Pat 

221=115 I C 557. 

—Deficient Court-fee paid within time 
allowed but after limitation— Suit is tenable. 

AIR 1926 156NagrS9 I C 419,. 

—Payment of deticient Court-fees after 
limitation but within time allowed does not 
cause di.smibsal of suit. A I R 1923 All 538 r 
45 A 518=21 A L J 387rL R 4 A 251 Civ.=74 

I C 358, 

—Payment of deficient Couri-fee after 
limitation period but within time given by 
Court does not bar suit. AIR 1922 Pat 5l.>=3 
Pat L T 142=70 I C 178. 

—Where plaintiff fails to pay additional 
Court-fee as directed within specified time, 
but applies within tluat date for permission 
to continue suit as pauper, the plaint Hhoulcl 
not be rejected. ALE 1933 M 499. 

—Where plaintiff fails to make up defici- 
ency in Court-fee on nhiirii within lime fixed 
by Court, the . suit should be dismissed and 
the appellate Court has no power to give 
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C il C (HUS) Of, 7, r. 11 (Ofmeld) 

( 14 ) '‘Wliefe piaiut is written upon paper 

insufficiently stamped.’’— •( (Jondd) 

option io plaintiir to limit bis claim to the 
extent of Court-fee paid 16 Bom L B 763=:26 

I C 746* 

—Plaint— Deficit court-fee on— Onussioo 
to pay within time allowed — Bejectiori of 
plaint— Duty of Court— Ap|>e.al— Jurisdic- 
tion to allow amendment. 44 Cal 352 = 21 C 

W N 834 = 40 1 C 96 (2) See also 44 Cal 352. 

— Deficient court-fee not pjud in time— 
Procedure, see 237 F L B 1914r25 1 C 435, 

—Order rejecting plaint for not paying 
extra Court fee. see 265 P L R 1914. 

— Deficient court fee — Failure to pay — 
Dinmissal of suit on merits— Legality, see 85 

PR 1914. 

—Deficient court fee on plaint— Appeal 
by re.spondent— Power of appellate court to 
order respondent to pay court- fee— Omission 
—•Effect of— Dismissal of suit— Bejection of 
plaint 4 Pat L J 703. 

— Where a plaint is returned for payment 
of additional Court-fee, plaintiff can abandon 
the excess claim and represent the plaint. A 
I K 1931 Mad 716 = IikI RuI (1931) Mad 864 = 
’(1931) M W N 677 = 34 L W 252 = 134 I C 816. 

— Order rejecting a plaint for non-pay- 
ment of proper Court-fee does not amount 
to dismissal of the suit and a fresh suit is not 
Imrrecl A L R 1932 F 451 r A I R 1932 P 11 

= 133 ! C 449. 

— The words “ properly vtihied ” cover 
the case of proper valuation being ascertained 
by Court after investigation in the course of 
the suit itself. 36 G W'N 567 = 139 I C 520 = 
I. E 1932 C 634 = A I R 1932 C 685. 

— B. 11, ^ues not apply to a case of 
raeniorandum of appeal properly valued but 
deliberately stamped insufficieutiy. 59 C 3b8 
= 138 I C 643 = I B 1932 C 483 = A I R 1932 C 

482 { 483-4 ). 

—A memorandum of appeal improperly 
stamped shoukl be returned for making good 
deficiency in Court-fee, 1932 M W N 104. 

— Appeal on rejection of plaint for under- 
valuation cannot be rejected for deficiency 
of stamps without ascertaining value of the 
suit, even though iraluation is not changed 
■ in appeal. A I E 1926 Ca! 427 r 87 ! C 651. 

— Payment of additional court-fee limi- 
tation see. 27 A 197 r A W N 1904, 224 rt 98 

I C 814. 


c. P. C. (1908) Or. 7, r. 14 
Documents relied on in plamt. 


C. P. C. (1908) Of. 7, r. 14 (QonrM) 

Documents relied on in phmt—(Co7icJt'l) 

— So it was held by the Privy Conncil 
that the High Court should not have treated 
a Eazi petition as creatiiig rights : 19 Bom 
L E 394 = 32 M L J 137 = 21 C W N 553 =: 39 

I C 243. 

— A party suing upon a document must 
produce it at the time of filing the plaint : 
22 Bom L E 819=57 I 0 598=44 B 625; see also 
32 B 152; similarly as to accounts : 57 1 C 
185=19 P L R 1920=1 L 6. 

-—A document not listed may not be 
admitted in evidence at a subsequent stage : 

8 L L J 346=A I R 1926 L 527 = 95 I C 258. 

— But a plff. i.s not hound to list a docu- 
ment of which he has no knowledge. 63 1 C 

968. 

— Secondary evidence can be given where 
document is lo.st after production : 49 AI L J 
132 = 27 Bom L B 777 = 29 C W N 965 = 23 A 
L J 109 = 86 1 C 552 = A I R 1925 P C 80. 


C. P. C.( 1908 ) Or. 7, f. 15, 16 

— Pllf l)asing his claim on lost negotiable 
instrument must furnish security against 
possible claims : 273 P W R 1912 = 166 P L 
R 1912 = 16 I C 769; see also 12 L W 147=59 

I C 363. 


C P. C. (1908) Or. 7, r. 17, 18 

— If there is no doubt as to the existence 
of the document on the date of the suit, the 
Court should not refuse to accept it merely 
because it was not produced with the plaint ; 

8 B 377; and 13 C W N 797; and 44 I C 21, 

— Unless it is un^(piitable e. g. where it 
was produced ten years after the filing of the 
suit and only one day before judgment : 22 
Bom. L B 819 = 57 I C 598 = 44 B 625. 

— A document may be handed to a witness 
merely to refresh his memory : 23 OWN 
577 = 21 0 0 228 = 41 A 63 P C. 


ORDER VIIT. 

Written Btatemertt and Set-off. 

Synopsis. 

( 1 ) Scope of the Rule. 

(2-3) Filing or admission of written 
Statement. 

( 4 ) Notice. 

( I ) Scope of the Rule. 


—Other Documents : — Object of the rule is 
to prevent dishonest fabricatiorrof documents : 

60 I C 372 

R{1. il. 1) '13^ 


—Genera! Exaggeration of their claims 
by the parties does not render them ip crimp 
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C. P. C (1908) Of. 8, r. ! {Comld) 

( I )■ Scope of Ihe'Kule— (Cn?ic?d) ■ j 

nai prosecutions 32 Cr . L J 238 r ( 1930 ) Cr. j 
Cas. 976 = Ind Eule ( 1931 ) Cal 127 =: 129 I C 

III. 

(2“ 3 ) Filing or admission of written Statement 

— Filing of written statement by a person 
other than the defendant himself or his duly 
authorised agent is not regular, and is not 
sanctioned by the Code. A I E 1931 All 333 
(2) = (19;51) a L j 181 = Ind Eul { 1931 ) All 
388=: 131 IC 548. 

•—Per Aylingy J ( Seshagm Aiyar^ J- 
dmenting.) kn ordjer declaring a defendant 
ea; parte io whom time has been given to file 
his written statem ent and who fails to tender 
it in time but who still appears in person is 
not ultra vires. \ 

— Per Seshagiri A%ar, /.—Difference 
between declaring a defendant ex parte and 
placing the case on the undefended board, 
pointed out. (1917) M W N 241 = 40 I C 223. 

( 4 ) Notice. 

—In Small Cause Court suits, written 
statement is not necessary in the absence of 
specific notice in the summons. But, should 
such a statement be found necessary, time 
should be granted without burdening the 
defendant with the adjournment costs. A I E 
1930 Oudh 171 =4 Luck 529=7 OWN 197 = 
Ind Eul (1930) Oudh 78= 121 I C 894. 


C P. C. (l908)0r.8, r. 2 

—0. YIIL r. 5 should be considered 
along with r. 3, A I E 1925 Mad 950=22 L W 

26 = 85 I C 900 

— In written statement it is necessary to 
plead facts only and not point of law A I E 
1930 Bom 511 = 32 Bom L E 1178=Ind Eul 
(1931) Bom 65=128 I C 609. 

— As to the effect of allegation in pkint 
not travers-ed in written statement see. 35 M 

L J 248. 

— Limitatio n should be specifically pleaded 
particularly when the alleged bar is under 
some special law— Points of the limitation 
should nob be decided unless parties have 
been given sufficient opportunities to make 
their case. Issue if necessary ought to be 
framed. 34 C L J 205 = 66 1 C 287. 

— In a suit in ejectment on the ground 
that plffs. were permanent tenants, the defts 
pleaded in their written statements that 
tieibber the plffs, nor their predecessors-in 
interest ever had any sort of rights of posses- 
sion over the land in suit within twelve years 


C. P* C (!908) Of. 8, r. 2 {Oonid) 

and that their claim was barred by limitation. 
No issue was settled as to whether the special 
rule of limitation in Art. 3 of 8ch III to the 
B, T Act applied to the case. The first 
court decreed the suit but on appeal the suit 
was dismissed on the ground that it Wcis 
barred by limitation under Art, 3 of the B T 
Act. Meld, that the special case of iimitatioii 
under the provisions of Art, 3 Boh III io the 
B T Act not having, been specially pleaded 
and the facts in support of such a case not 
being apparent on the face of the record tiie 
judge of the Appellate Court had no jurisdi 
ction to go into the matter and to enquire 
whether on certain facts that he had found 
the suit was barred by limitation. 28 C L J 

216 = 46 1C 787. 

—When a suit is barred on the face of the 
plaint, general plea of limitation in written 
statement can be taken, but such a plea cannot 
otherwise be taken unless necessary facts are 
» also stated, A I E 1924 Pat GG4 = 3 Pat 546 = 

5 Pat L T 303 = (1924) Pat 189 = 80 I C 956, 

—Plea of limitation under the provisions 
of Sch III, Art, 2 of Bengal Tenancy Act 
cannot be allowed to be raised in appeal. 0, 
YIII, r. 2 requires the defendant to raise a 
question of special limitation in the pleading 
itself. 69 1C 194. 

—Under (K YllI, r (2) a point as io limit- 
ation cannot be raised in appeal for the first 
time. It should be so done by the defendant 
in his written statement. 32 C L J 236 = 60 

. 1C 280. 

— Under 0. YIII. rr. 2 and 4 in the 
defence all points of law or facts should be 
particularised. The Court will not other- 
wise allow them to be agreed to in second 
appeal. A I E 1923 Cal 578=76 I C 603, 

— Plea as regards want of legal necessity 
in a mortgage suit by the manager of a joint 
Hindu family cannot in an appeal be raised 
for the first time. A I E 1922 Pat 356=3 P L 
367=1 Pat 612=67 I C 7m 

— Where a point is not specifically taken 
in the written statement but was decided in 
Lower Courts on evidence without objection, 
Held that the parties cannot object to it in 
Second Appeal, as if taken in the first court, 
necessary amendments might have been made 
under 0 6 E 17;(,1914 ) M W N 883 = 26 I C 

337. 

— Pleas of estoppel of whatever nature 
are not barred if not set up in the written 
statement by reason of 0. 8. R. 2. A plea of 
res judicata which was not put forw'ard in 
the written statement, nor in the lower Court 
in the grounds of appeal, can be raised with 
the leave of the Court under 0 41. E. 2, 19 
OWN 942 = 26 I C 6T3. 
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C, P.C«(if68) Or. S, r. I f Voncld) 

— If a clcffi puts the piff, to a proof of 
mortgage-deed set up by Mm, the defendant 
must be taken to put the plaintiff to proof 
of its execution, which includes its signing 
and attestation. 6 0 L J 600 = 54 I C 101. 


C, P. C. ( 1908 ) Of, 8, r. 4 

— Denial by defendant of plaintiifs allega- 
tion as to the date o,f certain event is no eva- 
sive denial, nor is it admission notwithstan 
dirig the failure of the defendant to give 
therein his own date A I E 1924 Mad 838 = 
47 M h J 520 r 20 L W 390 = ( 1924 ) M W N 

788=82 ! C 584. 

— Pleadings should be specific. AIR 1929 
All 721 = (1929) A L J 1153 = Ind Rul (1930) 
All 246 = 122 fC 598. 


C. P. C.(I908) Or. 8, f. 5 

St/nopsla* 

( 1 ) Adniissions in written statement, 

( 2 ) Denial of allegations in plaint. 

( 3 ) Failure to deny allegations in plaint. 

( 4 ) Omission to file written .statement. 

( I ) Admissions in written statement. 

-— (). Yllf , r. 5 should be read with r. 3 A 
1 E 1925 Mad 950=22 M L W 26=85 ! C 900 

— When the defendant’s written state- 
ment is in agreement with the plaintiff’s 
claim, no further proof of the claim is neces- 
sary because that part of the claim must be 
taken to have been admitted. A I R 1931 Lah 
203 = 12 Lah L J 293 = Ind Rul ( 1931 ) Lah 
446= Ul I C 206. 

— But where a mortgage was admitted to 
be duly executed it was held that the Court 
may require proof of valid execution and 
attestation. 25 M L T 19. 

( 2 ) Denial of allegations in plaint. 

— A recital in the written statement that 
a certain allegation in the plaint was not 
admitted amounts to a denial. A L R 1913 AH 

567. 

— But a pleading of ‘ not known ’ is not 
tantamount to ' not admitted ’ does not put 
the other party to the proof. A I R 1931 All 

423 = Ind Rul (1931) All 654 = 111 I C 414. 

— Ordinarily in an ex parte case no issues 
arise and there is nothing for the plaintiff to 
prove but the Court may require some of the 
selected facts to be proved which must be 
stated as issues. AIR 1923 Nag 83 = 69 I C 

619. 

— So also provisions expressly made appli- 
cable to allegations in plaint, and to defen- 


C. P. C (1908) Or. 8, f. 5 

(2 ) Denial of aUegaflons in plaint— fCoyihij 

dant’s failure to deny them should not be 
applied to an oral pleading of the defendant 
so as to infer from the absence of a reply by 
plaintiff, that the latter accepted it as true. 

AIR 1925 Nag 380 = 85 ! C 768. 

—A fact admitted by the defendant’s 
mukhtiar is not conclusive l>efore the framing 
of the issues and may be required to be 
proved otherwise : 6 L L J 358 = 82 I C 6 1 7= 

AIR 1924 L 744. 

— ^Mere general denial in the written state- 
ment of fact explicitly relied upon in the 
plaint is not enough unless equities are in 
favour of the defendant under O. Till, r, 6; 
minor defendant, however, is an exception. 
AIR 1923 Mad 114 = 43 M L J 579 = 16 L 
W 911 = 31 M L T 268 = (1923) M W N 42 = 

69 I C 724. 

—•Though wording of O. YIII, r. 5 is 
defective, it clearly means that evasive 
denials of facts alleged in the plaint, should 
be taken as an admission of alleged facts. A 
I R 1927 All 225 = 96 1 C 778. 

—Evasive denial of facts alleged in the 
pleading cannot in fact amount to admission 
but that seems to be the effect of O. VIII r. 

5. AIR 1924 A11 180 = 46 A 55 =21 A L J 
830 = L R 4 A 570 Civ.=79 I C 562. 

—In a partnership suit if the defendant 
saying shares of partners are different, such 
a denialis evasive unless actual shares are 
specified. Such an evasive denial may be 
taken as admission that the terms stated in 
the plaint, are correct. AIR 1929 Sind 7 = 

111 ! C 370. 

—Discretion under 0. YIII, r. 5 is to be 
used when admissions are suspected to le 
made collusiveiy to avoid rule of public 
policy. Evasive denial of facts alleged in the 
plaint amounts to admission and it would be 
wrong for the Appellate Court to require 
proof of them 39 Sl L J 463 = (1920) M W N 
512 = 23 M L T 213 = 60 i C 554. 

— But the Lahore High Court has held 
that evasive denial of facts alleged in the 
plaint does not necessarily amount to an 
admission of them. Rules of pleading are 
not strictly enforced. AIR 1923 Lah 409 = 

71 1C 779. 

-“Defendant’s statement that they do not 
admit plaintiff’s allegation as to the date of 
a certain event is not evasive denial or admi- 
ssion notwithstanding that defendants do 
not give their own date for the event. AIR 
1924 Mad 838 = 47 M L J 520 = 20 L W 399 = 
(1924) M W N 788 = 82 I C 584. 

( 1 ) Failure to deny allegations in plaint. 

—Where allegation in plaint is not denied 
either specifically or by implication proof is 
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C. P. C (1908) Of. 8, r. S (Could) ■ 

(3) Failure to deny allegtions in piaiftt-- 7 (C'o«f£Z) 

not necessary therefor. AIR 1923 Nag 7 = 

68 I C 664 see also 49 I C 733. 

—But the Court may require proof of a 
fact notwithstanding admission by deft, in 
pleadings. (1918) M W N 853. 

— In the old Code of Civil Procedure there 
was nothmg corresponding to 0. 8 R 5 of the 
new Code. Bven under the new Code, a 
failure by the defendant to deny the allega- 
tions in the plaint is not conclusive in favour 
of the plif for under the proviso the Court 
may still call upon the plaintiff to prove his 
allegations. It is within the discretion of the 
court to allow an amendment 19 G L J 518 = 

25 I C 567. 

— And non-traversal of allegations in 
plaint amounts to admission only when deft, 
files written statement and not when deft, is 
made &x parte. 43 Cal 1001 r 34 I C 235 r: 20 

CWNII92. 

—So also an execution petition is not a 
pleading and allegations in such petition not 
denied do not amount to admission of their 

truth. 2 Pat L J 24. 

^ —In a suit on a mortgage against certain 
minor deffcs. their guardian did not deny in 
his written statement the allegations in the | 
plaint as to the proper execution of the mort- 
gage and their pleader neither asked for an 
issue nor let in evidence on the question but 
the whole trial proceeded only on the issues 
as to limitation and res judicata. The Court 
decreed the suit in favour of the pllfs. 
that the omission of the defts to raise an 
issue as to the execution of the mortgage 
implied an abandonment of that question at 
the trial and that it was not incumbent on 
the court to require proof of execution of 
the mortgage from the plffs, under such 
circumstances 35 M L J 372r47 [ C 589. 

— The pi If in a suit to recover money 
relied in. their plaint on a letter written by 
the (lefts, in .saving limitation-the defts 
denied that the letter saved limitation. On a 
qne.stion whotlier on the ])]eadings tho letter 
can be deemed to have been admitted. Ildd, 
in the absence of specific denial tlie letter 
must be acjcepted as admitted between the 
parties and therefore unnecessary to be 
proved 41 Bom 89 = 18 Bom L R 946 r 38 I C 

14. 

— The deft, in a suit for possession did 
not specifically deny the allegation made by 
the plff, that the property sued for formed a 
portion of a certain taluk. The Munsif, held 
that there was a constructive admission by 
deft, of the plffs title as alleged in the plaint 
and decreed the suit without considering the 
evidence adduced on both sides on tlic ques- 
tion of the title. On appeal the judge rever- 


C. P. C. (1908) fif.. 8, r.' 5, {Comld). : 

,j[3) Failure to deny allegtions in plaint— {Co//c/(/} 

seel the decision of the Munsif on the ground 
that there was no such admission on ih(! part 
of the deft, as would warrant a decision in 
favour of the pHf’s (.itile especially as the trial 
Court had required proof of the plff>s. tille 
in spite of the so-called admission by the 
deft. Held, that the decision of the appellate 
court was correct. 45 ! C 878. 

—Where the deft, did not plead as to 
notice he was deemed to have admitted 
notice. 9 ! C 47(1. 

( 4 ) Omission to file written Statement. 

— Where defendant has not put in any 
written statement, 0. VII I, r. 5 has no appli- 
cation. Verification of plaint is not evidence 
on which claim can be allowed whetlier the 
absent party is or is not present. A I R 1928 
Lah 769 r 10 Lah L J 339 = Ind Rul ( 1929 ) 
Lah 377 = 29 BLR 715 = !!5 I C 425. 

" —0. VIII, r. 5 implies that defendaiit 
making written defence shall make it specific. 
But this is not applicable in case of defen- 
dants not putting in written statements and 
such defendant is allowed even to give 
evidence which transverses the allegations in 
the plaint. AIR 1930 Pat 293 = Jnd Rul 
( 1930 ) Pat 609 = 126 1 C 369. 


C.P. C. ( 1908 ) Or. 8, r. 6 
Sf/nopsis. 

( 1 ) tScopc of the rule : — 

(a) General 

(b) Count er-clainiB 

CO Denial of plaintiffs claim and plea 
of Set-off. 

(d) Extent to which set off may be 
allowed. 

( 2-3 ) Appeal 

( 4 ) Court fee 

(5) Effect of set off 

( 6 ) Resjudicata 

( 7 ) Set-off in insolvency 

( 8 ) Set-off in winding up proceedings 

{ 9 ) Solicitor’s lien for costs 

(10) The amount (fiaimed to be set-off musl 
be an ascertained Hum of money and md 
unliquidated damages. 

(a) General. 

(b) Equitable set-off. 

(11) The amount claimed to be set-off must 
be legally recoverable 

(a) General, 

(b) A separate debt cannot be set-off 
against a joint and several debt. 

(12) The amount claimed to be set-olf must 
not exceed the pecuniary limits of the 
jurisdictionof the Court in which the 
suit is brought. 

(13) ’J’he suit must l)c one for the rcc(>very 
■ of mortey. 
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C. P. C. fl90H) cif. 8, r. (i, {Cimi,!} 

^ ( I ) Scope of tlic rule 


C. IK C. { 1908 ) Or. 8, r. ^ (Oonkl) 
( I ) Scope of the rule— '(6’ow^<0 
( h ) Counter-claim— f Concld) 


( a ) General 


—llii! <'osiii is iujund io iry h to set 
off whiids tails suidcr tliu provisions of ll 8, 
It 0 of thf< 0. It Code 12 L W 85=51 1 C 656. 

—In a Hiiit to recover anamnurit of money 
due (HI an arcoufii. the defciulani duiiued to 
set-off tins umount of pay duo to hiin by the 
piff. The hovvor Court <Hs:i.llu\ved the set-oil 
<»n the ^u'ound that tin*, parties <]id not till : 
the same character in rej»ard to the atieuiptcd 
setrt)ff as the.y lilted in the suit. Held, that 
the set oil’ should have been ailowed, for in , 
rej^ard to both the claiuts the eapacily, that ! 
is tiie personal capacity of the parties was 
not varied 41 Bom lh5=lll Bom L II G7 = 59 j 

1 C 17. I 

— Plea of written statement necessary— j 
No plea of set off can beyaised without plea . 
of statement ' ' , 16 IVl I f 122. 1 

—No plea of set off can be raised without I 
hiino a written statemetit 18 M L 1' 122=25 I = 

C 361. 


—The same character Claim to set oil; is 
not allowed when the ]nrties claimin^^ arc in 
different capacities. A I E 10-7 Lah 228 = 8 

Ball 105 = 28 P L E 427 = lOM C 762. 


—Failure to plead part of cross-cLaiui as 
a set-off is merely technical defect and can 
be cured by amendment of pleading Dis- 
tinction between set off and counter claim 
is that set-off is for an ascertained sum or it 
must arise out of the same transaction, as the 
plaintiff’s claims. Counter-claim need not 
arise out of the same transaction. Set off is 
ground of defence sind it should be pleaded 
in the written statement Counter claim is 
not any defence to the plaintiff’s claim, U is 
a good ground of independent action against 
the plaintiff. If the Statute of limitations is 
pleaded in defence of set off, the plaintiff in 
order to establish his plea, must prove that 
the set off was barred when the plaintiff 
commenced his action In the case, however, 
of counter-claim it is enough for the plaintiff 
to prove that the counter-claim was barred 
when it was pleaded AIR 192B Bom 113 = 
24 Bom L R 998 = 77 I C 94B also 66 

I G 209 = 48 C 817 = 25 C W N 800 = A I E 
(1921) Cal 67. Ncc also 67 I C 326 = 24 Bom 
L E 328 = 47 B 182 = A I R 1923 Bom 24. 

— Vague counter-claim in partnership suit 
for accounts allowed by practice in India. 8 
S L R 124 = 27 I C 320. 


( h } Ooiottfir-— claim. 


( c ) Denial of plahdf's claim arid plea 
of set-off. 


— Nn provision is made by C P Code, 0. 
VlII for counter claims in money suits 
thongh it provides for set rdf. RJ9l^ Gal 


—Plaint to state ground of exemption 
from limitation-ElfectV)f not stating see 83 
PR 1114 = 26 1C 441. 



— iis to distinction between sei-otf and f \ Extent to which set-off may he allowed 
counter-claim see. A L R 1933 B 250 = 34 B I 

R NOi. .—Where a principal is also a banker 

™.i »' E‘5;„”K 

““ w r, ”» ii; 1* pTS 

, . I dipositod 111 the bank. A I R 1921 l G lu3 

— Counter-claim if properly stamped may , _ 15 j^l 1 , W 201 = 24 C W N 1004= 76 I C 944. 

be tried us a p I —Defendant cannot claim accounts but 

346 = 2 E 27(> ^ 82 1 C 721, ^ ^ ^ ^ 1^24 All 872 

—Party to a suit alone can make counter- « 22 A L J 844 = L R 5 A 734 Civ = 40 A 

claim. 38 M J 353 (P C) = 18 A L J 335 = 022 = 82 I C 340. 

1920 M W N 319 = 2 IT P L E58 = 22 Bom h ^ ^.^it by the assignee from the 

Tl 531 = 32 C L J 214 = 27 M h T I9t) = 55 I C : ]^ariiawan or stakeholder of a ‘Malabar 

793. (PC). I 01 * obit fund, which has collapsed 

—Counter-claim is not admissible in a against the assignee of the liabilities of a 
suit under s. 73 (2) Punjab Contract Act. A 1 benefited ticket-holder the defendant is 
R 1923 P Cl 14=40 OBJ 1=28 OWN 689 entitled to set-off the amount due by the 

-50 1 A 162 = 4 Ball 284 = 25Bom L R 1248 = stake-holder to a uon-benefited ticket- 

45 M L J 497 = 75 I C 7. , holder, whose rights the defendant has 

maruSfol 'ii 

olf iuasuitte^^^^ ^ ime^mmotL the debt claimed by the 
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C P. C. ( S908 ) Or 8, r. 6 
( I ) Scope of the>uie—( OoKcZri) 

( d ) Esteiit to which set off may be 

allowed— (Concki) 

members but the transaction between the 
stake holder and each individual member is 
distinct from and independent of the 
transaction between him and each of the 
other members. Such set-off is permissible 
under S. 132 of the Transfer of Property 
Act, the debtor being at liberty to set-off 
against the assignee of his creditior iude- 
pendont claims which he had against his 
creditor s assignor. Huch set-off is enforcea- 
ble even though the plaintiff was the 
purchaser of the actionable claim in Court 
auction ( 1912 ) M W N 1235 - 16 I C 686 


(2-3 & 4) Court-fee. 

—A written statement pleading a setoff 
must bear an adoalorem court fee stamp on 
the amount of the set off claimed. Where 
a written statement pleading a set-off does 
not bear an advalorem Gourt-fee on the 
amount of setoff, the Court is debarred 
from going into the question : An Appellate 
Court cannot make an order for payment of 
additional court fee 'when no fee at all has 
been paid and where the original Court has 
not decided the question of valuation. 10 
Bur L T 242 = 36 I C 957* 

— The rulings in 8 OWN 174; 2 L B B 
180; 17 M L J 481 do not now represent the 
law. Amount of set-off must be stamped 
separately. 26 I C 270. 

—Under 0. 20, r. 19 equitable set-off can 
be allowed on payment of Court- fees in a 
suit for accounts. Such set-off is not gover- 
ned by 0. 8, r. 6 : 35 C W N 17 = 132 I C 195 

= A I R mi C 359. 

—The Allahbad High Court has held that 
claim of equitable set-off can be allowed 
independently of the provisions of C P C and 
no Court-foes need be charged : 128 I C 763 = 

AIRI930 A 875. 

— A plea of satisfaction cannot be a set off 
and Court fee in such a case is unnecessary. 
A I B 1927 Nag. 120r9 N L J ,227=99 I C 510. 

—A plea of set off is quite distinct from 
the plea of payment and should not be enter- 
tained until court-fee with respect to it has 
been paid by the defendant in the court of 
first instance, nor should it be entertained if 
the claim is not within the jurisdiction of the 
Court. 15 I C 526. 

—Court-fee is payable for the excess over 
plaintiff’s claim in case of a claim to set off 
exceeding plaintiff’s claim and if the decree 
for the excess is prayed for. A I B 1927 Nag 

74 = 97 1 C 916. 


C. P. C. ( 1908 ) Or. 8, f. ^ iUonid) ^ 

( 5) Effect of 'set-eff 

—Quaere : — Whether Rule 136 of the Bom- 
bay High Court Original Side Rules will 
apply if the amount in excess in respect of a 
claim on which a separate action cannot for 
want of jurisdiction be brought in the Bom- 
bay iligh Court. 34 Bom L B 1401 ( 1404 ) = 

AIR 1932 B6I7. : 

( 6 ) Res judicata. 

—Omission to claim an equitable set off 
or a counter claim, does not bar a fresh suit. 
AIR 1926 Mad. 1020 = 24 M L W 282 = 971 C 
407 See also 90 I C 465 = 49 M L J 14 = 1925 
M WN 282 = A I R 1925 M' 830 and 28 M L J 
513 = 29 I C 34 and 74 P 1 1919. 

— But a set-off which is not claimed as 
such in the suit cannot be so claimed in exe- 
cution. A I B 1924 Oudh 434 = tl 0 L J 517 
= 27 O C 248 = 81 IC65I. 

—And an omission to plead set off docs 
not bar a fresh suit but if it was so pleaded, 
and was %vithin the competence of the Court, 
but was not allowed by tbc Court, bars afresh 
suit in respect of whole or part of it as the 
case may be. 12 L W 173 = 60 ! C 226. 

—Statement by defendant that separate 
counterclaim would be made by him is no bar 
to his pleading a set off in the same suit. A 
I B 1925 Mad 228=20 M L W 531=83 i C 769. 

( 8 ) Set-off in winding up proceedings. 

—Company-Liquidation Creditors-Eigh t 
of set off against demands of the liquidator. 

see 53 ! C 653. 

( 9 ) Solicitor’s lien for costs. 


— Whether an attorney’s lien should or 
should not be allowed to intercept a set-off 
between the parties to a suit is in India a 
matter of discretion. Attorney’s lien will not 
be allowed to prevail over rights of parties. 
34 B L B 1429=A I B 1932 B 6i9=A L R 1932 

B 1195. 

—No set off can be allowed at least to the 
extent of Attorney’s lien when a creditor’s 
petition against the debtor is dismissed with 
costs to be paid to the debtor. AIR 1930 
Bom 516=32 Bora L B 1076 = Irid Bui (1931) 
Bom 8 = 128 I C 24. 


—As to effect on set off 
on the decree obtained. See 


solicitor’s lien 
43 Cal 932. 


—Pleader realising money by sale of 
shares entrusted to him in private capacity 
—Right to set-off his fees Bee 5 B L B 22*2 

= 15 I C 785. 
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C PC. (ifi8) Or 8. f. i ( OmiUiy : 

( |§ ), ,|lie aiiwisit clalmeil lobe set-off oiiist 
. be an ascertiiieil siiwi of ■ money and not. 

. tsillquidaled' damafes. 


( a ) General 

— tJiider 0. II. 6, C P C a deft, is enti- 
t!«*d to claim a set-off when it is an ascer- 
tained amomii and does not apjdy when his 
proportionate share out of a joitd (daim has 
to be aseertaineel by calculation and after he 
iias «„dven proof that it was legally recoverable 
III the date of tlm institution df the suit. An 
equitable set off tuust be shown to arise out 
of the Hsine transaction. 1 Pat Ij W 015 “2 

Pat L J 451 = (1917) Pat 279 = 40 I C J50 

-—Whether the claim is for an ascertained 
sum of inoiicy or only for unliquidated 
damages is one test to distinguish legal from 
equitable set off. If the claim is found to be 
of damages it is one for unliquidated sura ; 
and hence comes under equitable set-off. A L ] 

RI91iM850. I 

—That the suit is based on negotiable | 
iuHtrutnent is no bar to a claim lor set off | 
by the defendant. AIR 1931 Nag 12 = lod. ; 

RtiL (1931) Nag 23 = 130 1 C 87. i 

. —Ascertained sum does n<d mean sum j 
admitted by the plaintiff. The term is simply 
contradictory of unliquidated damages, that j 
is the swiii of money of which the amount is 
known It excludes both unliquidated dama* ■ 
goH as well as mesne proEts A 1 li 1931 Nagq 
12 = ,I.iid Rul { 1931 ) Nag 231 = 130 I C 87., ^ 
See also 82 I C 340; and 22 A I J 844; and 46 
A «2; and AIR 1024 A 822. 

— ■'fhus set-off claimed under the basis of 
damage.^ to be ascertained after the protra- 
cted iraiuiry cannot be allowed as such. A I E 
1929 All 52 = in IC700. 

—Sums specified tire not necessarily as 
cerlained. so tliat they may be legally reco- 
verable within the meaning of I). VIll, r. G. 
A I R 192G Sind 225 = 21 SLR 385 = 05 I C 

358. 

— The plff, who left his employment with- 
out notice on the 4tli April 1916 sued for his 
salary for March, 4 days of April and for 
May, The deft, company claimed to set-off 
the pay for April ‘’by way of damages in lieu 
of noticed* Held, that the employer in ilw 
mme $uU could not counter claim to set-off a 
monih*s pay in lieu of notice as damages. 

39 All 362 = 15 A L J 262=38 I C 203, 

— The expression ‘ascertained* in 0, 8 R. 
6 (1) C. P. Code means beyond challenge and 
beyond dispute, concluded and conclusive, 
A set off can be claimed on the basis of a 
contractual relation between the parties. 
The right to equitable set-off is foimded on 
the condition that the set off arises out cf 
the same transaction out of winch the claim 


C. P. C (l0O8)Or. 8, r. 6( CWd). 

( JO ) The amount claimed Jo he set off must 
be an ascertained sum of money and not nnliqub 
dated damages— (CWd) 

( a ) Cienefal— (Co/i//i) 

in the suit springs. If it is found that the 
set-off is foreign to the original claim the 
set off will not be allowed, in a claim for 
rent due by a tenant under a lease it is not 
open to the latter to plead a set-off of amou- 
nts due to him by the plff. on accounts in 
respect of payments made on the plff ’s be- 
half in respect of totally different properties 
which are not the subject matter of the suit. 
The deft, can, however, claim a set-off in 
respect of payments made on plff ’s behalf 
qua the property which he holds under him. 
i 1 Pat L W 760={1917) Pat 225=41 I C 631. 

— ^^Preliminary decree for sale directing 
accounts to be taken of what is due under the 
mortgage, cannot be a set off under 0 Vllf, 
r. 6. A I R 1931 Cal 23=57 G 855=lnd Rul 
(1931) Cal 196=120 I C 420. 

—Eight of share holder to set off paid up 
subscriptions towards mortgage debt due 
by him to fund — Distinction between limited 
and unlimited Companies. 21 M l T 233. 

—Calls on share.s in a company — Debts 
due in future fey the company. 5ec. 201 
PLR l91i=25IC 672. 

( b ) EquHahU Set-off. 

— 0. VIII, r 6 being not exhaustive, equi- 
table set off if it arises out of the same tran- 
saction can be allowed but in a suit by vendee, 
set off of mesne profits against vendor, for 
refund of sale consideration owing to dispo- 
ssession by vendor’s relatives, cannot be allo- 
I w'ecl. AIR 1926 Oudh 301=92 I C 787 

— O. 8, R, 6, C P Code, applies only to a 
legal set-off and not to any other set-off that 
a party may be equitably entitled to claim. 
0 20, R. 19, C P Code, lays down the form 
t in which a decree in a suit in which a set-off 
' is allowed should be drawn up. The inten- 
tion of the legislature was that only one 
decree should be drawn up in a suit in "which 
, a set-off is claimed and that the decree could 
I only be drawn up when the entire matter in 
I controversy between the parties had been dis- 
i posed of. 62 P B 1917 = 65 P W R 1917 = 30 
: I C 508. 

—Though the rule only allows claims for 
an ascertained amount, -the practice in India 
in such suits is to permit equitable counter- 
claims of amounts, not ascertained, asa Court 
of Equity and not under the common law. 

8 SLR 122=27 IC3I6. 
— Per Phillips J. — The right to set off 
strictly speaking is confined to a defendant 
and if plaintiff makes a claim by way of e(jui- 
table setoff it is not very clear "how 



2175 


l>esai's All liiilia Cis'il l)i 


C. P C. (I90g)0r. 8, r.6 ( QoMd ) 

(10) Tlie amount claimed to be set off must 
be an ascertained sum of money and not 
unliquidated damages— (C'owrrfj 
( b ) Equitable Set off— (C'ontrf) 


plaintiff who has interest the aid of the 
court against right entitled to any eqiiitv as 
against them. 34 M L J 32-44 I C 428. 

—Under 0. XX, r. 19 equitable set off 
can be allowed on payment of Court-fee.s in 
^ setoff is not gover- 

ned by 0. VII I, r, G. A I R 1931 cal 358=35 
C VV N 17 = 182 1 C 195. 


— -The Allahbad High Court has held that 
a claim of equitable setoff can be allowed 
independently of the provisions of Civil P C 
ciUQ.iio Court-fe6s n66d be charged ATT? 
1939 All 875 = Ind Rul ( 1931 ) llfpi = 128^ 

—A right to set-off exists not oidy In 
cases of mutual debits and credits, but also 
where cross demands arise out of the sme 
transaction, or are so connected in their native 
and circumstance as to make it inequSe 
should recover and the 
folloTOd"* driven to a cross-suit. 11 0 557, 

-Therefore, in a suit for account bv 
a principal against his agent’s surety iK 
surety win be allowed credit for arreL 'of 

sr.fi'cS'so'i'ibw c'f j“»,- 

dant be driven to a- separate suit where a 
step-son claims his share of sale-procdeds of 
her deceased husband’s property in a Sner- 
ship suit by the step-mother against the sten 
son, share is no equitable set off and as suTh 

a”».5o^ S" ‘FI" 

0 465=49 M L J I4=:i926) M W X ?28=A i'r 
_ 1925 Mad 830. 

f, Allowulg a plea of equitable set-off at 
hnal Rearing after a remand is not improper 
even though on a previous hearing ?he pba 

O O^^TA ^ ‘28?18 0 VV N 

ii-ll O C 330=22 I C 315=1 0 1, J 159 (P c ) 

.tad. 

A? tn™ the provisions 

“ells fc"Sas¥‘R“’g;r-'> ■; 

IS 

theiy own benefit the fact that^he resul/l^ 
also to the henefit,.Qf the'otimr S'i ! 


C. P. C. ( 1908 1 Of. 8, r 6 (Cm,/,l) 

( 10 ) The amount claimed to be set off must 

oe an ascertaiaed smii of oioiiey and iiof miliqiii- 

V y, elated (lamages-iC't/Wf/j 

( h ) Equitable Sef-off-~(CWf/) 


does not create an implied contract or oive 
the former an equity to be paid a Mliare ofUm 
costs ot the litigation by the latter .la am eii- 
quitable set-off the sum claimed need no! fie 
an ascertained sum. The right of set off exl- 

w I doQiamis aristi 

out ot the same transaction or are so colle- 
cted in their nature and circumstances as to 
make it inequitable that the plaintiff should 
lecover and the deft be driven to a cross suit. 

' demand made 

j ^ involve great delay, the 

Coiiit-nmy order the inquiry to be made in 

' defts"“‘* "'■"'‘‘'‘iQ n ’”'!>osed on 11, c 

^ 19 C WN 118-5 r 21 i C 716. 

—Time barpd debt may be claimed as 
equitab e set off A I E 1926 Pat 77 = Tf L 
158 = (1925; PH CO 317 = 90 I C 785. 
—A time-barred debt inav be claimed l>v 
way of equitable set-off. 21 / G 7id r 19 C W 

f- tt AT following 32 C 576 

—But the Madras High Court has hfd? 
that apart from special cases like th^e of 
‘ mortgagor and mortgagees: trustee 
Uuetvmt^chim which is barred ^ 

, the subject of an equitabirset-ofr^ 

I accoidingly that in a suit for rent bv lesHor 
i was not open to the lessee to plead by wav 
, of equitable set-off an unliouid Wi ‘la • 

; for damages for obstructro,: iTj 

: barred by limit, itioi'i^ S^MTid 939 ‘ fu 

1>9 = 3L W 24 = 32 I C 80 

—Mortgagee failing to dischann- i,,.;,,,. 

Sait on mortgage by assignee Dpcrc 

debt against assignor subseciuent f„ „ 

2MWN351 =34 [C 859 = 30M]/jiS 

Where S sued to recover a sum 
money due from M as balanop nf 
ssiott agent account, and Mcliimofl 
an amount due to him b/s 

respect of two contracts of sale a1 ‘ 

8 . Held, that M’s claim of set-off 

an unascertained amount, wuli/pe' X 
by way of equitable set off, 6 .S L R 1)1^= |9 

Debtor Of ^ 

^ " 1 jjR I9{4^23 i c 927 

■A ssignment of mortgage-Sub.so,,nently 


decree 



c. p. C.{IMa) CI,r. H.r. 6( : 

( II ) Tlie aaiowit clairoeii U be Set-off 
niiist be “iefaliy recoverable” 

(a) Geueral. 

—A clefeudaut can claim to tot -off 
agahiHt the plaintiff’s demand atiy ascer- 
tained sum of money le<yilly recoverable 
by him from the plaintiff. When a defendant 
claimed a set-off of a raqqa on which he 
could have brought a suit ifi the Punjab; 
held that the snm was legally recoverable 
and the set-off could be allowed in the Pro- 
vince. i I A L J 141 r 35 A 23S =18 10 763. 

— A claim which has become barred by 
limitation at the time of filing of the 
written statement in a suit is not a debt 
legally recoverable by the Tteft. from plff. 
and cannot therefore, be allowed to be 
set off 47 I C 938, 

— Kxpiry of the period of limitation 
only bars the remedy and does not exting- 
uish the right. Limitation affects only the 
plaintiff and not the defendant. AIR 192G 
Lah(>33=: 96 I C 844. 

— In a partition suit of joint Hindu 
family property, time barred debt duo by 
the joint fimily cannot i>e pleaded as a set- 
off. A I R 1921 Mad 688 r 41 M L J 370rl4 
M L W 534 = 30 M L T (H C) 15=62 I C 852. 

— Set off if a sura due on foot of the first 
eootr.mt in defence to a claim on foot of 
the .secoiid contract when the first contract 
was admitted as time barred at the time of 
the suit, can neither be, allowed in law nor 
in equity 31 P L E" lh7 = Ind Eul (19:10) 
Lah 362 = 122 I C 490. 

— Whore it is claimed to set off a certain 
sura of money which hder alia, consists of 
interest upon certain of the items composing 
that sum calculated at a rate fixed by the 
defendant, but not admitted by the 
plaintiff, the simi of money so claimed is 
n )t an ascertained su.u of money legally 
r jcover tble within the meaning of O. 8 R. 6 
32 P W R 1912 = 80 F L R 1912 = H I C 453. 

—In a suit by an agent agvinst his 
|)rinciptU for the recovery of the balance 
found to bo due to him l>y the deft on taking 
accounts, the latter filed a written state- 
ment stating tint, if the accounts between 
the parties were, looked into, a balance would 
be foutid to be duo to him and praying for 
a decree for the same. Deft’s claim again.st 
plffs w^as barred on the date on whicli he 
filed his written statement. If eld, that 
though deft’s claim might be allowed to the 
extent of plff’s claim and the latter’s suit 
might be dismissed, ho { deft ) was not 
(miitled to a decree against plff. for any 
additional amount claimed by him Deft’s 
claim was not a sot off under 0. 8, H 6 of 

5(1 SI 


C P.C. (1908) Or. 8. r. 6 (Could ) 

( II ) The amount claimed to be set- off must be 

lefaily recoverable ^^---iOoncld) 
( a ) General— (CWcW) 

the^ 0 P Code, and he was not therefore 
entitled to a decree under 0. 20, li 19 of 
the C P Code. An equitable set -oft* which 
is barred by limitation cannot be allowed. 
42 Mad 873 s 37 M L J 193 = 10 L W 183 r 
( 1919 ) M W N 628 = 26 M L T 276 = 

53 I C 234. 

—“Debt barred by limitation- See 21 i C 
716. see also 19 17 M W N 275. 

{h ) A separate debt camtot he set-off 
atjalnst a joint and several debt, 

^ — The plaintiffs and the defendants were 
joint owners of a zamitidari, who brought 
zamindari to sale for arrears of patni rent. 
It was purchased by third party The patni- 
dars sued to set aside sale and recovered 
their costs from some of the zammdars who 
in turn claimed contribution from the other, 
joint-owner. The latter had paid the costs 
of the auction-purchaser at the patni sale and 
claimed to set it off. Held that he was only 
entitled to set off in respect of the actual 
liability of the pliintiffs for the purchaser’s 
costs. A 1 11 1926 Cal 454 “ 87 I C 788. 


( 12 ) The amount claimed to be set off must 
not exceed the pecuniary limits of the jurisdiction 
of the Court in which the Suit is brought. 

—The words in 0 VIII r. 6 “ not excee- 
ding the pecuniary jurisdiction of the Court” 
mean that the proper test for the purposes of 
the jurisdiction of thq Court must be whether 
the whole of the sum claimed as set off is 
within the jurisdiction. AIR 1926 Rang 65 = 
2 R 462 r 84 1C 971. 

— The amount of the set off must bo with- 
in the pecuniary limits of the jurisdiction of 
the Court in which the plaintiff’s suit is 
brought. The nature of the set off must also 
be within ihe cogtiiziuce of the Court A 
Court cannot entertain a set off if its nature 
is such that if it is made the subject-matter 
of a separate suit, it will not come within its 
jurisdiction. But a Court can entertain a set 
off as a defence to an action, even if it would 
have no territorial jurisdiction in respect of 
the subject-matter of the set off if a suit were 
filed in respect of suet subject matter. In this 
respect there is a distinction between a set- 
off and a counter-claim. In one sense both 
are cross actions, but a set-off is also a ground 
of defence. If established, it affords an ans- 
wer to the plaintiffs claim either wholly or 
pro tanto, for a set-of is really a debt claimed 
by a defendant against Ibe plaintiff balan- 
cing a debt claimed by the plyintiff against 
the defendant. A counter-claim on the olhcL 
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C. P. C. (I9IIS) Of, r 6 (Oa/ij(c0 * 

( 12 ) Tfie amount claimed to be set-off must 
not exceed the pecuniary limits of the 
jansdicfion of the Court in which the 
Suit is brought -fCWr/j 

band t'J really a weapon of offence, and ena- 
oles a defend int to enforce a claim against 
tie plaintiff as effectually as in an indepen- 
dent action. It is allowed to be pleaded by 
the defendant at his opfcion, subject to cer- 
tain rules, in order to avoid multiplicity of 
proceedings between the parties. J4 BLR HOI. 

( id ) The suit must be one for the 
recovery of money, 

^ --Suit for sums from khaledar by 
Jna^ar-claun to sot-off stipend due as 
pujanoi temple, not allowed 39 Bom 131 
= 16 Bom L. B 746 r 27 I C 350. 
—In a suit for rent by a landlord against 
hmjeth mmf.s or head tenants the latter 
are entitled iti law and equity to set-off the 
Viscertained commission due to them from 
itie lundlord on amourife of rents collected 

village on 

behair of the former. J8 i C 71 

^4**' *'* LatidlorJ put 5n 

possession— letiaut siicaessful in seconii 
appeal— Set off for rent due if clnimabte by 
landlord. See la M L T :J3G = 3 L tV 4(J5 - 

« 3<1C2T 

Suit for recovery of money ” — suit 
on promissory note aooompanied by deposit 
ot ot titlo-deeds— prayer for sale— sum 
ascertained " see : A L R 193?) R 74 = A I R 

IMJRIJ. 

T. IvT’”’!*® plaintiff’s suit 

hir instrument is not ! 

® set-off, A I ' 

K 19.il Aag 12 = lud Rul ( 1931 ) Nag 23 r ! 

1381 C 87. I 

C. P. C. (1908) Or. S, f. 7 

renral'lTf a suit for 

rent and compensation Court cannot go into 

aci^ounts and make njducfcioti. A f B PW 
Ball 431 =: 28 P L B 297 r I(>2 I c 688. 


C. P. C. (1908) Or. 8, r. 9 


— Pleadings subsequent to written state- 
ment require Order of Couri A I E 1925 
Bom 390 = 27 Bora L R 890=91 I C 271. 

-rtficonsi.stent case cannot lie allowed to 
Iw set up at a late stage -(1918) Pat 323 = 48 

I C 74§. 

—Oral examination under 0 X r, 1 caimofe 
be substituted by written application. AIR 
1922 Oudh 178 =: 8 0 L J 430 = 66 I C 212. 


C. PyC.(l908)0r.8.r. 8 

in his written 
statemsnt an adjustment of tbe - claim made 
after the suit : 22 Bom. L R 1048= A I R 

1921 B 310 = 59 I 0 53 = 45 8 245 

-In other words. Court can take notice 
T n “Be vents : .30 Bom B B 1 t49r 1 13 

I c 27 = A I R 1928 B 427 = 52 8 _88B ( but 


i^uuri, can lasa notice 
events : .30 Bom B R 1149=113 
I C 27 = A I R 1928 B 427 = 52 8 88B ( but 
. see ISC WN 703 = 10 I C 40 ). 

g-f ■ -.'v 

■ END OF VOLUME 


C. P. C. I908,0f. 8 r. 10 
Scope of (he Role. 

—Order Vlfl, r. 10 applies only on failure 
to file written statement rcfjuired by O. Vlll 
r. 9 and not in other cases. AIR li)25 Omih 
507=12 O B .1 .325 = 2 0 IV N 391 = 88 I C 549. 

— ft onablos Court to pronounce judgment 
only when parly fails to file written statement 
required by O. VIlI, r, 9 on fixed day. A I R 
1928 Rang 2Gl=0 R 4GG=4 12 1 C 4J8. 

— Di.smissal is not, therefore, proper ex- 
cept in cases of written statement and set 
off. A I II 10291iom 4t3=Iiid Rul (1930) Bom 
151=31 Bom. L R 1118=122 1C 42i. 

-Order requiring written statement must 
be unconditional. Otherwise decree would bo 
rievision A I R 1927 Mad 
l'.)07=53 M B J 501=.39 M B T 273=105 1 C 288. 

--Ple-vler refusing to file written stafe- 
ment and not consenting to engage other 
Bleador hM>l sufficient cause to iKcuse delay 
in filing written statement 14 1. W 1.54 = li 
M B d 21.3 = (1921) M W N 6G2 = 44 M 978 = 

89 I C 695. 

--Written statement— not filod—Defen- 
defend the suit— Bora. 
Uigh Court Rule -.see 15 Bom L R 12G = (9 

1C 95. 

—Refusal to srtiko out idaint .as plainliif 
did not set particulars tif fraud— Order is nni, 
apjwalable. A I H 19.31 Bah 77 = 31 1‘ B It ‘MG 
' = 151 ! C 129. 

Pronounoo judgment— When 

written Statement not filed— Revision M-ite- 

rial irregularity see. 15 0 C 78 = 15 I C 212. 

Order Vin, r XI of Lahore IllgIt Courf. 

-Provisions of O VIII r It apply to 
corporations as well as tolhther litig.nts. A I 
11 1929 Bah 459=Ind Rul (1929) Lah^SO? = ||5 

1C5I. 

—Court has discretion to strike, out do- 

^ ^ R >’*^9 Bah 
45.) = Ind liul (1929) Bah 3(17 = 1 15 I C 51. 



